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^     Particnlara — "  Other  corrupt  and  illeg^ 

— AppUeatkn  to  yoAijs  W)^  oia ^Oms lotak  ...»•  ^\^ 


MAGIBTBATES*  OASES. 


IVDKX  TO  NaMBS  of  CaSBB. 


.    i      . 


Halligan  v.  G«n1y — 

Sanitary  Acts — Common  Io«Ieing'hoQS6— Non- 
residence  of  landlord  —  Unfamisked  apart- 
ments  page  248 


Harringt}!!  v.  Harrington — 

Landlord  and  tenant — ^Tenants*  erops  damaged 
bj  rabbits — Olaims  fordamagei  disallowed  ...  606 

Hartlepool  EleotioD  Petition- 
Withdrawing  petition — Procedure — Commence- 
ment of  trial — Statutory  notice — ^A^onmmeot 
— Cotts 427 

Harrop  and  another  «.  HirBt— 

Bight  of  inhabitants  of  district  to  flow  of  water 
by  custom — ^Action  for  interference  with  flow 
of  water — ^Whether  maintamable  by  individual 
inhabitant  without  actual  damage  to  himself     269 

Hastings  Petition 482 

Higginsoo,  app.,  v.  Hapley,  resp.— 

Mines  —  Summary   oonviotioD    for  disobeyiag 


oonviotioD 
special  rules— ETidence — 23  &  24  Vict  o.  151 


L. 


Latymer*s  Charity,  Rb — 

Charity — Scheme — Trust  to  clothe  and  educate 
"poor  boys**— Mode  of  extension — Capita- 
tion foes pagt 


5( 


,  app.,  «.  King,  resp.— 

The  Highway  Act  1864  (27  ft  28  Viet  e.  101), 
8.  25— Cattle  **  lying  about  the  highway  "— 
Penalty 


Lawrence  v.  Hitch — 

Toll — Amount    of-— Immemorially 
gality  of— Vaiying  in  amount ... 


taken — ^Le- 


IG 


867 


Hill  and  another  v.  Peel  and  another — 

Partieulan— To  what  limit  to  be  granted    294 

Holford,  app.,  v.  George,  resp. — 

Salmon  Fishery  Acts — ^Fized  engines— ETidenoe 
of  immemorial  user  » 177 

Hersham  Petition 482 


Hughes  V. 


Surety — Deseription— Rules  19, 22,  27,  and  28 
— Costo     


285 


Inchbald  v.  BoklDson  ;  Inohbald  v.  Banrington— 
Nuisancl-~Noise — Performance  at   a 


Crowds  of  disorderly  persons — Injunction — 
Whether  fact  oC  a  nuisance  should  be  deter- 
mined by  a  jury— Sir  John  Bolt's  Act  (stat 
25  &  26  Vict  0. 42)    


J. 

Jackson  v.  Sir  B.  Mayne— 

Libel— Polios-sheets— Pri^eges 256 

Jenkins,  Clerk,  snd  Attomey-Genenl  of  Bermuda, 
Exports— 

Bermuda— Bishop  of  Newfoundland — Status  of 
colonial  Inshops  ^-  Ihiftitntion  —  Indnctioo— 
Writdb  wfaJo^iusMiMiiiif — Court  of  Chancery 
Sn  Bermuda 818 

Jones,  app.,  v.  Bubb,  resp. — 

Borough  Toter — Bates  "  made  **  during  qualify- 
ing year  of  occupalion — SO  &  31  Vict  o.  lOtt, 
s.  3  278 

JoneS|  app.,  «.  Jones,  resp. — 

Deecription  of  a  county  ▼oter's  qualification — 
Lesse  for  life— The  tbgistration  Act  1843 
(6  Vict  c.  18),  ss.  40, 101  308 


app.,  9.  Pritohsid,  rasp. — 
Hotios  of  tiilstte^-ObJecta^ 


>•■«•••«••  9111^ 


Lawrenoe,  app.,  v.  Ingmire,  resp. — 

Bastardy — Order  of  affiliation — ^Application  for 
a  summons— Place  of  residence  of  the  woman 
— CorroboratiTO  eridenoe • 

Layard  w.  OTcry — 

Exemption  from  turnpike  tolls  of  clergyman  on 
parochial  business — Extension  of  exemption  to 
other  persons  accompanying — 3  Geo.  4,  c.  126, 
s.  32 


5? 


15 


Lererson  v.  The  Queen  (in  error] 

Central  Criminal  Court— Constitution  of  the 
Court— Presence  of  the  same  two  judges 
during  a  trial — Sitting  in  separate  courts — 
—Jurisdiction  of  the  Judge  of  the  London 
SmaU  DebU  Court 59 

Leringiton  v.  Guardians  of  the  Lnrgan  Union — 

Poor-law  g«ardimn»— LiablKty  to  damages  in  an 
action  of  toH..... ...•• 6 

Lichfield  Eleetioo  PeUtion— 

Bribery  at  common  law — Treating — Paying 
traVelliog  expenses  of  person  not  entitled  to 
vote — ^Influence — When  exerdse  of  illsgal — 
Suspicion— Infisrential  eTidence — Promises  ...  49 

London,  Chatham,  and  Dover  Bailway  Company  «. 
Mayor  of  the  City  of  London— 

The  Holbom  Valley  loiprarement  Act  1864,  stats. 
27  &  28  Viet  c  61  (Local  and  Personal 
Acts) — Primary  meaning  of  the  words  "  street 
or  roadway" 25 

Lloyd  V.  Burrup  and  another — 

District  Church — Minister's  stipend — Payment 
of,  out  of  pew  rents — Duty  of  churchwardens 
relati?e  thereto— Application  of  pew  rents 
paid  in  advanoe  to  arrears  of  stipend- 
Minister's  right  of  action  against  church- 
wardens for  arrears — Bents  collected  by 
outgoing  and  not  paid  orw  to  inoomiug 
churchwardens — Liability  of  the  Utter  for — 
Church  Building  Acts  (58  Geo.  3,  o.  45, 
s.  73,  and  59  Geo.  3,  e.  184^  s.  26)— 
Trustee  snd  cetimpmtnui 37 


M. 

If  cFadzen  v.  Mayor,  ftc,  of  LiTerpool — 

Practioe — Interrogatories  under  sect  51  of  Com- 
mon Law  Procedure  Act  1854 — ^Aetioo  against 
a  corporation  for  malicious  arrest  and  false 
imprisonment  and  wrongful  ^smissal — Appli- 
cation to  exhibit  interrogateries  \m  town  cfurk 
Boma  Jbin  of  pnpossd  questions — Discretioa 
of  court  ••••• •«•••.•»•.••—••••••.••.•.  IS 


MAGI8TBATES*  OASES. 


vu 


Imobx  to  Namb8  of  Cases. 


Ilvgate  Pier  and  Harbour  Company,  apps.,  v.  Town 
Coancil  of  Mart^ato  aetiog  aa  LM»d  Board  of  Health, 
reapa. — 

Koiaanoe  remoral— Seawaed  left  bj  the  aotion  of 
the  aea— Datj  of  remoral — 18  &  19  Viot. 
e.  121,  a.  12 page  590 

Mi.rtin  v.  Mackoooohie ;  Flamank  v.  Simpaoo— • 

The  eelebratioo  of  the  Hoi/  Commiuiion — Eleva- 
tion of  the  elements — Mixed  cbatioe — Excea- 
ai?e  kneeling — Lighted  candles— Incenae— 
Injunctions  of  1547  —  Diacretion  of  the 
ordinarj — Rltss  and  oeremoniea 26 

Martin  v.  Madconoohie 

Ritualism — ^The  elerstion  of  the  cnp — Kneeling 
— Lighted  oandlea — loceoae — Mixing  water 
with  the  wine — ^The  rubrics 287 

Matterson  v.  Elderfield — 

Mortgage  to  permanent  building  sodetj— 
Power  of  aale — Diaoonnt  on  future  instalment*  G04 

MsTor,  Aldermen,  Ac.,  of  Oldhsm,  apps.,  v.  Orer- 
seers  of  Oldham,  &a,  reapa. — 

Poor-rmte — Municipal  corporation— 4  &  5  Vict 
€.  48,  s.  1 — Exemption  from  liabilit/  to  be 
rated 21 

Major,  &c,  of  Beigate  v.  Hart — 

11  ft  12  Viot.  0.  43,  a.  81— Meaning  of  word 
**  borough  "—Penalties,  to  whom  psjable, 
trsssorer  of  borough  or  of  ooonty 18 


in,  app.,  V.  Strestsr,  resp.— 

Parliament — Borough  rote — Claim  to  be  rated — 
When  ddm  to  be  made— Representation  of 
the  People  Aet  1867  (30  &  31  Viot.  s.  102), 
S.3;  2  Will.  4,c.  45,  s.  30 458 

Merrall,    app.,  v.  Eocletiastioal   Commisaioners    for 
Englaod,  reapa.^ 

Landlord  and  tenant — Lease  bj  a  corporation — 
Abaence  of  a  corporate  aeal — Holding  orer— 
Implied  yearly  tenancy — Use  aod  occupation 
— Power  of  a  oorporattou  to  aoe  en  a  demise 
Toid  for  want  of  aeal — Mutuality — Equitable 
obligation  to  perform  oontraut — Consideration    608 

Metropolitan  Bosrd  of  Works,  sftps^  v.  CisTsr,  lesp. — 

Read  formed  Cor  building  aa  «  street — Baek 
gardena  abutting  on  a  new  atreet — 25  & 
26  VicLc  102,  a.98   148 

IfatropolitMi  Board  of  Works  n.  Metropolitan  Railway 
Company — 

Statutory  right  to  lateral  support — Metropolitan 
BaHway  Aet  1854  (17  &  18Tiet.  c.  ocxxi.)— 
Metropolis  Local  Mauagement  Act  1855 
(18  619  Viot  e.  120) 197,  406 

Mittoo,  app.,  V.  Troks,  reap. — 

Bread — Selling  otherwiae  than  by  weight-^ 
Eridenoe  of— 6  &  7  Will  4,  c.  37,  s.  4  ......  589 

MoQo,  spp.,  V.  Andrew,  reap. — 

Pariianaot — Rnroogfr  Toto— Notios  of  objeotiou 
— Deacription  of  Iistr-«  Vk»L  c  18,  lohe- 
dokByNo.  10 330 


«f  irisMMr  ia  easlody  ht 
^  4sMi  «f  GhauBBiy    Wsglsut  to 
7oBii  of  swIioiH^ll  Qso.  4^  and         I 
1  Wm.  4,  ik^  4b  iftrnVisefc.il  •••.»^.....  6151 


Moore,  spp.,  e.  Town  Clerk  of  Salford,  resp. — 

Parliament — Right  of  a  woman  to  appeal  from 
a  decision  of  a  rerising  barrister — 6  Vict. 
c.  18,  S.42    page  308 

Mu  aster,  ex  parte--' 

Criminal  information — Second  application  — 
Practice  of  the  court. 612 


N. 
Neate  v.  Hart — 

False  imprisonment— Notice  of  action — Larceny 
Act  1861  (24  &  25  Viot.  c  96),  ss.  51, 103, 
US 61 

Norris,  app.,  v.  Pilcher,  reap. — 

Notice  of  objection— Duplicate  stamped  by  the 
Poet  office— Variation — Description  of  objec- 
tor's residence — Registration  Act  1843,  siw 
100,  101  310 

Norwich  Election  Petition — 

Bribery — "By  or  on  behalf  of" — Agency- 
Relation  between  candidate  and  agent  that  of 
master  and  senrant — Form  of  petition 335 


0. 

Oldham  Election  Petition^ 

Scrutiny— Opening  the  register — 6  Vict.  o.  18 — 
Mode  of  procedure — ^£nbiguous  headings  to 
▼otea—Particulara— 11  ft  12  Viot  c.  98,  a. 
56,  rule  7 — Receipt  of  parochial  relief— 
Peraonatiun — Reaidence  —  Judgea'  power  to 
amend  barrister's  lint — Non-payment  oi  ratea 
—  Matter  for  rerising  barrister  —  Double 
occupancy — Tendered  rotes — Intimidation  ...  517 

Scrotiny — Application  after  trial — Classes  re- 
jected—CosU     540 

Osgood  V.  Nelson — 

Freehold  office— Registrar  of  SherifTs  Court  of 
City  of  London — Power  of  removal — Juris- 
diction of  Court  of  Common  Council — Effect 
of  County  Courts  Act — 15  Vict  c.  Ixxm  s. 
11—60  h  31  Vict.  c.  142,  ss.  34,  35 ;.  465 


P. 


Palmer's  ShipbuiMiog  Company,  apps.,  v,  Ohajtor, 
resp.^ 

Factory — Employment  of  children— Iron  ship- 
building   362 

Pesse  and  others  v.  Norwood  and  another-* 

The  Parliamentary  Elections  Act — Sects.   6 
(clause  4),  41,  and  42— Surety— CosU  294 

Perrynan  v.  Lister — 

Falae  imprisonment—  Plea  of  justification- 
Reasonable  and  probable  oaose • 105 

P^ott,  J2s— 

Writ  of    error — Misdemeanor — Jurisdiction  of 
Lord  Cfaaooelkir  208 


Bsbbito  0.  Woodward— 

Praetice — Ecdeaiastical  Uw  —  Sequestration  — 
(nergyman's  life  estate— GonsoUdsted  ocdsc  ^ 
oottii,  IKu.  »d,  rdys  W ^^ 


•  •• 

ym 


MAGISTRATES'   OASES. 


Indbx  to  Nambs  of  Casbb. 


Beg.  9,  Alsop. 

Perjury — Materialitj page  563 

Beg.  V.  Andenon — 

Murder — Foreigner — Brituh  ship— JarisdictioD    266 

Beg.  V,  Barrow — 

Bape — ^What  amounts  to 255 

Beg.  V.  Brackenridge  and  King — 

Forgery — Engraring  plate  of  a  Scotch  bank-note 
---Jurisdiction 66 


Beg.  V.  Burroi 

False  pretences — ^Evidence 


579 


Beg.  V,  Glegg — 

Peijnry — Incompetency  of  witness^  Mistake  of 
fact   

Beg.  V.  Gohen — 

Baron  and  feme  —  Larceny  —  Wife  not  acting 
under  control  of  her  husband  

B^.  V.  Commissioners  for  ImproTing  the  Town  and 
Harbour  of  Southampton — 

Security  for  costs — Power  of  Queen*s  coroner — 
Lapse  of  time — Bight  to  security  lost  by  delay 

Beg.  T.  Crab^ 

False  pretences — Obtaining  money  by  pretending 
to  carry  on  a  certain  business    

Beg.  V.  Curme  and  another  (Justices  of  Dorchester) ; 
ex  parU  Faber — 

Bastardy — Order  of  affiliation — Payment  of  more 
than  thirteen  weeks*  arrears  due  before  the 
making  of  the  order 

Beg.  v»  Davis — 

False  pretences — ETidence    .., 


189 


128 


607 


126 


104 


252 


Beg.  ».  Diplock — 

(iuo  warranio — Plea  of  several  matters — Power 
of  Crown  to  traverse  and  demur  at  same  time  245 

Beg.  V.  Diproee— 

Embeialement — Friendly  society— Secretary  ...  249 

Beg.  V.  Dixon — 

Embezzlement — Serrant  or  agent    251 

Beg.  V,  Dodd — 

Fofgery — Intent  to  defraud— Trades  union — 
niegsl  society    13 

Beg.  V.  Exeter,  Inhabitants  of  the  City  of — 

Poor  Law — Order  of  removal — Settlement  by 
renting  a  tenement — Declaration  of  a  deceased 
tenant  625 

Beg.  V.  Eyre — 

11  &  12  Vict  0.  42,  SB.  2,  17,  20,  25—11  &  12 
Will.  3.  c.  12,  and  42  Geo.  3,  c  85  -Offences 
committed  by  governors,  &&,  beyond  seas 
under — Summary  jarisdiction  of  magistrates 
— Taking  of  depositions     86 

Beg.  9,  Fawcett  and  others  (Josticas  of  Durham) ; 
Ex  parte  Hodsou — 

Application  to  justices  for  a  summons — Befusal 
to  grant — Non-exercise  of  judicial  functions 
— ^Vexations  Indictments  Act  272 

Beg.  V.  Firth^ 

Laroeny — GontiDiious  act — 24  &  25  Vict  o.  96, 
«.  6  „ , 407 


12 


Reg.  V.  Freeman  (Clerk) — 

Electi<Mi  by  parishioners  of  a  churchwarden — 
Claim  of  exemption — Appointment  of  another 
parson — Conditional  re-election — iiafuUimus 
against  an  archdeacon page 

Beg  V.  Graham— 

Bankruptcy — Indictment  for  misdemeanor  under 
—Criminal  proceedings  pending  examina- 
nations  of  bankrupt — Competency  of^  Costs     24 

Beg.  V.  Great  Western  Railway  Company — 

Poor-rate — ValuMtion  list — Appeal — ^Notice  to 
assessment  committee  —  Union  Assessment 
Committee  Act  1864  (27  &  28  Vict  c  39), 
8.  I    


596 


Beg.  V.  Guardians  of  the  Medway  Union — 

Appeal — Lunatic  paoper — Order  of  maintenance 
— Bight  of  appeal  in  parish  affairs — 15  &  16 
Vict  c.  97,  8.  108—24  &  25  Vict,  c  55, 
8.  7   


89 


Beg.  o.  Halford— 

Laroeny — ^Evidence  64 

Beg.  V.  Hibbert — 

Abduction — ^Taking  out  of  father^s  possession — 
24  &  25  Vict.  c.  100,  s.  55 428 

Reg.  V.  Highway  Board  of  the  District  of  Kings- 
bridge  ;  ex  parte  Cornish — 

The  Same ;  ex  parte  Pitts — 

Highway — Expenses  incurred  in  opposing  a  Bill 
in  Parliament— 27  &  28  Vict  c.  lOl,  s.  32...     98 

Reg.  V.  Jenkins — 

Evidence — Dying  declaration — Admissibility  ...  560 

Reg.  V.  Justices  of  Westmoreland  ;  Mayor,  Aldermen, 
and  Burgesses  of  Kendal,  apps.,  Justices  of  West- 
moreland, respe. — 

Quarter  sessions  —  Power  of  adjournment  — 
Adjournment  over  an  intermediate  sessions  ...     59 

Beg.  V.  Kean  and  others — 

Evidence— Bankruptcy  examinations — 12  &  13 
Vict  c.  106,  8.  117—24  &  25  Vict  c.  134, 
8.  203    578 

Beg.  V,  Inhabitants  of  Uantrissant — 

Poor-rate— Bailway — Branch  line — Contributive 
value 576 

Beg.  9.  Lumley — 

Bigamy — Onus  of  proof  of  first  husband  or  wife 
being  alive  at  the  time  of  the  second  marriage  564 

Beg.  n.  M*Cann  and  another — 

Poor-rate  —  Bateability  —  Occupation  by  the 
Crown — Corporation  as  servants  of  the 
Crown — CommiAioners  of  Wotki  and  Public 
buildings — Chelsea  Bridge    202 

Beg.  9.  McKale— 

Laroeny — False  pretences — Property  when  not 
parted  with  65 

Beg.  V.  Marsden — 

Assault  on  constable — Unlawful  apprehension 
— Continuous  pursuit  62 

B^.  9.  Martin  and  others  (Justices  of  Glamorgan- 
shire)— 

Poor-law— Overseer  of  the  poor — Bankruptcy  of 
— Deficiency  in  his  accounts — Beooveiy  of — 
7  &8  Viet  c  101,8.  82  ;  4  ft  5  WilL4,  c.  76, 
8.  99 401 


MAGISTBATES*  OASES. 


Indbx  to  Nambs  of  Ca8B8. 


Bag.  r.  Major  of  Exeter  (Dipsdale's  case] 

5  &  6  WUl  4,  c  76,  8.  9— Beotification  of 
bargees  roll — ^Residenee  withiD  the  borough — 
Qnaniam  of  rendeoce — Biandamus — Status 
of  objecting  burgess — SeiYiue  of  rale page  292 

Beg.  V.  Majror  of  Exeter  (Westoomb's  case) — 

5  &   6  WilL  4,  c.    76,  s.  9~ReGtification  of 
burgess  roll — Residence  within  the  borough — 
— MtmdeuKUB   281 

B«g.  p.  Major  of  London — 

Writ  of  restitution — Larcenj — Jurisdiction  of 
Court  of  Queen's  Bench— 24  &  25  Vict,  c  96, 
■.100    613 

Beg.  p.  Major,  ^,  of  Tamirorth ;  (£r  porU  The 
Major,  Aldermen,  and  Burgesses  of  Tamworth) — 

5  &  6  Will.  4,  0.  76,  s.  92— Pajmeat  of  cor- 
porate costs  out  of  borough  fund — B<m&  ftdtt  293 

Beg  V,  Major,  Aldermen,  and  Burgesses  of  Tewkes- 
burj — 

Town  councillor  —  Disqualification  —  Effect  of 
knowledge  of  fact  constituting  disqualificatiou 
— lgQor«Dce  of  law  182 

Beg.  V.  Meakin — 

False  pretences — Bepresentation  that  geods  were 
onencumber  d   580 

Beg.  V.  Metropolitan  Board  of  Works — 

Poor-rate — Beneficial  occupation — The  Metro- 
politan Board  of  Works — As:»ett:iiiieut  of 
aewers  and  other  works  connected  therewith...  233 

Beg.  V.  Montgomeryshire,  Justices  of — 

Appeal  to  seiMiiuns  against  an  order  of  settlement 
— Bight  of  respondent  to  costs— Buien  of 
sessions — Declining  juriediction    379 

fi^  V.  Kewbold,  Inhabitants  of — 

Higbwaj — Bepair— Evidence  as  to  liabilitj  of 
parisu  to  repair 380 

B^.  V.  Peek  and  others  (Junticed  of  Devon  port) — 

Appeal — Costd— To  whom  pajable — Order  bad 
in  part— 12  <&  13  VicL  c  45,  s.  5  *,  11  &  12 
Vicu  c  43,  s.  27 589 

Beg.  ».  Plentj — 

Municipal  corporation— Voting  papers— Initial 
letters  for  Curistian  name-'Misnomer  582 

Beg.  p.  Prince  — 

LAroenj — Agent  parting  with  propertj    253 

Keg.  p.  Quiglej— 

Indictment  for  murder — Statement  of  deceased 
taken  in  the  absence  of  the  prisoner — Admis- 
sibiiitj  of  statement  in  eridence  under  the 
30  &  31  Vict,  c  35,  s.  6— Notice  to  prisoner 
of  intention  to  take  the  statement — Operation 
of  act  in  the  absence  of  notice — Djing  declara- 
tion         22 

Beg.  p.  Bogers  and  others — 

Larcenj — Jurisdiction — ^Transmission  of  stolen 
propertj  into  another  countj— Bailwaj — 
24  &  25  Vict  0.  96,  s.  14 127 

B^  p.  Russell — 

Clerk  of  the  peaee^Bemoral  of  sessions — Be- 
▼iewing  decision  of 863 

Beg.  0.  Bjland-^ 

Carnal  knowledge  of  a  ^1  between  tan  and 
twalft—Indictmobt—AtteiDpf  •«••,«.••••*.•««.«  128 


Beg.  V.  Sculcoats,  Inhabitants  of — 

Suspended  order  of  remoral — Cost  of  maintenance 
— When  recoverable— 35  Geo.  3,  c  101,  s.  2 
—49  Geo.  3,  c  124,  s.  3—9  &  10  Vict  c  66, 
8.  1—28  &  29  Vict  c  79,  8.  8    im^  241 

B^.  p.  Secretarj  of  State  for  the  Home  Department 
Re  Borough  and  Parish  of  Ljmington — 

Local  Government  Act  1858  (2 1  &  22  Vict  o.  98) 
— Power  to  adopt — Places  having  a  known  or 
defined  boundarj — Less  place  induded  within 
the  limits  of  a  greater — Borough— Parish — 
Order  of  Secretazj  of  State — Certiorari  287 

Beg.  p.  Shepherd  and  others — 

Indictment  under  24  &  25  Vict.  o.  97,  s.  10— 
Explosive  substance  iu  condition  to  explode — 
Whether  necessarj 190 

Beg.  p.  Shickle— 

Larcenj — Young  partridges 258 

Beg.  p.  Summers — 

Term  of  penal  servitude  —  Misdemeanor  ^ 
Previous  conviction— 27  &  28  Vict  c.  47,  s.  2  429 

Beg.  V.  Tajlor ;  Beg.  p.  Canwell  and  Dunn- 
Misdemeanor — Maliciouslj  wounding — Inflicting 
grevious  bodilj  harm — Common  assault  568 

Beg.  p.  Twiss — 

Consecrated  ground — Faonltj  to  desecrate — 
Ecclesiasticid  Court— Prohibition 583 

Beg.  i;.  Tjrie — 

Embezslement — Friend Ij  societj — ^Treasurer  ...  381 

Beg.  P.Watson ;  (i?e  Watson,  app.,  an  appeal  between, 
and  tlie  Churchwardens,  &c,  of  the  Parish  of 
Hessle,  resps. — 

Poor-rate — Lands  liable  for  tithes  and  ecclesias- 
tical dues  in  one  parish,  and  assessable  to  the 
poor-rate  of  another  parish 100 

Beg.  P.  Western — 

Indictment — Misdescription  of  justices  before 
whom  perjurj  alleged  to  have  been  committed    63 

Beg.  p.  Becorder  of  Wolverhampton ;  In  the  matter 
of  an  appeal  of  Scott,  spp.,  p.  Justices  of  Wolver- 
hampton, resps.^ 

Obscene  publications — 20  &  21  Vict,  c  83,  s.  1 
— Seixure  of  obscene  books — Intention  of  the 
possessor — Order  for  destruction  of  books 75 

Bichings  p.  Cordinglej— 

Churchwarden — Ornaments — Bight  to  kejs  of 
the  church 203 

Rippin  and  another  p.  Bastin — 

Letters  of  request  must  be  moved  bj  counsel 
— Practice— Ciiuich-rate — Advance  bj  com- 
missioners— ** Church'*  including  **  chancel  **     619 

Boas  p.  Adoock^ 

Waste — Digging  gravel— Bector— Action  bj 
successor  against  representatives  of  a  de- 
ceased rector 222 

Bugg.  p.  Bishop  of  Winchester- 
Two  chapelries  united  into  a  separate  benefice- 
Church  in  each  of  the  chapelries — Dutj  of 
incumbent  of  benefice  as  to  Sundaj  services — 
Service  in  each — Church  pulled  dantk  v&A.  t%- 
biult  <m  umA  a\XA — ^BAOOuMnctiu^ii^  fi^A^dMst 
neoeasixy— Oovnamx  «Qic^MA»iiu«s^  Vim— Kax 


MAG1STBA1?ES*  OASES. 


IhdBX  to  NaUS  OV  CA8B8. 


of  Uniformitj  (13  &  14  Car.  2,  e.  4),  s.  2— 
Ecclesiastical  offence  under  Church  Disci  pilot 
Act  (3  &  4  Vict  0.  86) — Proceediags  under 
1  &  2  Vict  0.  106,  as.  77,  109 page  313 

Bagg  9.  Kingsmill — 

Vault  under  chapel — Perfonnance  of  service  bj 
incumbent  in  unoonsecrated  ground — Discre- 
tion of  ordinary  to  grant  faculty  to  bury  in 
the  chancel  or  bodv  of  a  church  1 

Ryder  v.  Hamilton — 

Special  case 295 

Bylands  v,  Fletcher  and  another — 

Trespass  —  Artificial  reserroir  —  Underground 
escape  of  water — Gonsequeotial  damage 209 


& 

Salford  Election  Petition — 

Hiring  of  roughs — Conveyance  of  voters  to  the 
poll — Treating  —  Drunkenness  of  voters — 
Undue  influeoce — General  violenoe  not  alleged 
in    petition — Beerhouse-keeper's    accounts — 

^  Evidence — Custom  of  borough — Payment  of 

day*s  wages  to  partisan's  €mploif€s  engaged  in 

«. ^  election— Offers  of  bribes — Isolated  payments 

of  trifling  sums — Agency 498 

Salisbury  Election  Petition  ;  Ryder  v.  Hamilton — 

Scrutiny — Non-payment  of  rates — Express  de- 
cision of  revising  barrister — Registration  Act 
1843  (6  Vict  c  18),  s.  98 569 

Shaw,  app.,  v.  Morley,  resp. — 

Betting  houses — Temporary  structure  on  race- 
course for  betting  purposes — Conviction  for 
conducting  the  business  of  same  under  16  &  17 
Vict  a  119,  s.  3— "office"  or  "places- 
Construction  185 

Sheppard  v.  Bennett — 

Letters  of  request — Discretion  of  Dean  of  Arches 
to  accept  or  refuse — Refusal  to  accept — ^No 
grounds  allsi^ed— Heresy — 23  Hen.  8,  c.  9 — 
3  &  4  Vict  0.  86,  s.  13  620 

Springhead  Spinning  Company  (Limited)  v.  Riley — 

Demurrer — Trades  union —Jurisdiction — 6  Geo.  4, 
c.  129— Injury  to  property— Iivj  unction  191 

Stafford  Petition   482 

Stafford  Election  Petition — 

Particulars  of  accounts — Inspection  of  vouchers  517 

Staleybridge  Election  Petition- 
Intimidation — Treating — Agency — Volunteers — 
Delegated  authority  to  bring  up  voters 450 

Stevens  v.  Copp — 

Landlord  and  Tenant — Condition  in  lease  for  re- 
entry on  conviction  of  occupier  of  any  offence 
against  the  gune  laws — Shooting  without 
taking  out  certificate — Whether  an  offence 
against  the  game  laws,  or  only  against  the 
revenue — 23  &  24  Vict  c  90,  s.  4---Covenant 
running  with  the  land — Ejectment  by  assignee 
of  reversion— 22  Hen.  8,  c  34 376 

Summons,  A,  R»-~ 

Parliamentary  Elections  Act  —  Summonses  — 
Before  whom  to  be  heard 286 

Stockport  PMitkmi,  The— 

Eleetion  petition — AppIiettioB  to  withdraw — 
MmoMl^tkcton    Bnwties    Ooete,..^....  409 


T. 

Taff  Vale  Railway  Company,    apps.,    t;.    Thomas 
Davies,  resp. — 

Railway — Local  Act — Public  road  carried  over  a 
railway — Repair  of  approaches po^  231 

Talargoch  Company  (Limited)  o.  The  Guardians  of 
the  St  Asaph  Union — 

Poor-rate— Rateability  of  artificial  watercourse 
conveying  water  to  lead  mine — Agricultural  or 
enhanced  value  of  land 175 

Tamworth  Election  Petition — 

Agency — Coalition  of  candidates  —  Bribery — 
Treating — Undue  influence  by  land  agent — 
General  drunkenness — Agency  by  adoption  — 
Employment  of  "private  police" — Employ- 
ment of  voters — ^The  law  as  to — Evidence — 
Procedure— Effect  of  opening  cases  not  proved 
—Costs 482 

Thomas  and  others  v,  Wylie  and  another  ;  Broad  and 
others  v.  Fowler  and  another — 

Election  pet  ititms—  Recognisances — Sufficiency 
of— The  Pariiamentary  Elections  Act  1868 
(31  &  32  Vict  c  125) 282 

Tomlinson,  Richard,  ElxparU'^ 

Conviction—  Certiorari  te  remove- Recognisance 
Absence  of  the  defendant — Enlargement  of  the 
return  to  the  eertiorcnri 538 

Treacher's  Settlement,  Re — 

Practice — Petition — Produce  of  leaseholds — 
Metropolis  Improvement  Act  1863  172 

Trenfield,  app.,  v,  Lowe,  resp. — 

Vote  for  a  county — Equitable  freehoM — Actual 
and  bond  file  occupation — 2  Will.  4,  c  45, 
s.  18—30  &  31  Vict  a  102,  ».  5    558 

Trotter,  app.,  v.  Watson,  resp. — 

Qualification  for  county  franchise — Equitable 
leasehold  estate — Member  of  a  building  society 
—30  &  31  Vict  c  102,  s.  5    461 

Trustees  of  Emanuel  Hospital,  Westminster  i;.  Me- 
tropolitan District  Railway  Company— 

Compensation  for  land — Suggested  want  of 
jurisdiction  of  the  tribunal — Acquiescence — 
Certiorari, 369 

Tnlk  V.  Metropolitan  Board  of  Works— 

The  26  Vict,  c  13  (the  Act  for  protection  of 
public  gardens  and  pleasure  grounds) — Its 
construction — Places  irrevocably  set  apart  for 
the  public  use  or  enjoyment  188 

Turner  v.  Bryett — 

Metropolis  Building  Act,  s.  38 — ^What  is  a 
separate  building — Surveyor's  fee 67 

W. 

Wallingford  Election  Petition — 

Treating  —  Public-bouse  scores  —  Quantity  — 
Corrupt  motives — Agency 434 

Warrington  Election  Petition-* 

Voting  tickets — Mode  of  voting— Inefficiency  of 
poll  clerk — Irregularity  in  taking  poll— What 
necessary  to  avoid  an  election — Adding  ten- 
dered votes  at  trial — Procedure 418 

Watkins,  app.,  o.  Churchwardens  and  Overseers  of 
Milton-next-Grmvesend,  &Q. — 

Poor-rate  —  Oeeapation  —  Ezclnsive  nse  — 
lioaiici    Moetingi  in  river— Coal-bulk  119 


MAaiSTBATES*  OASES. 


Indbx  to  Nakbs  of  CA8M. 


Waitbary  ElMtion  Petition - 

Intimidating  workmen — General  terror — Bespon- 
sibtlitj  of  principal — Single  act  of  andae 
infloenoe  Toida  an  electioa — Threats— Recri- 
mination— Costs — 17  &  18  Vict  0.  102, 
St.  2,  8,  5,  and  36—31  &  32  Vict  a  125, 

8.  11 page  442 

Afeocj — ^Name  on  published  list  of  committee...  450 
Treating— Infloenoe  on  election 450 

WMtmioster  Election  Petitiou— 

TrestioK — Bribery  —  Pa/ments  to  voters  for 
exhibiting  electioa  placards — Intentions  of 
candidate — ^Agenoj — CanTassers  of  a  political 
aasociatioD  sapportiog  ih^  candidate — Oonv- 
mittee  of  candidate,  how  far  agents — Largs 
•lection  expenditure — Statement  of  expenses 
to  be  deliTerrd  to  returning  officer — Bills  and 
▼ooohsfs — Coses — Evidence 506 


Whitelej,  app.,  v.  Chappell,  reap. — 

Board  of  guardians — Election  of — False  persona- 
tion of  a  TOter— 14&  15  Victc  105,  s.  8  pugt  240 

Windsor  Election  PeUtion — 

Agency-T*  Authority  to  cauTass  constitutes — Em- 
ployment— General  management  of  election — 
Prior    election — Parliamentary    precedents — 

Costs ...  333 

Scraiiny — Procedure 335 

Evidence — PreTious  election 335 


T. 


Young  and  another  v.  Piggins — 

Parliamentary  Elections  Act — Costs — Recogni- 
sance— Before  whom  to  be  acknowledged 28S 


INDEX  TO  SUBJECTS  OF  CASES. 


ABDUCTION. 

What  is  A  taking  oat  of  the  poaseesion  of  the  father 
—24  &  25  Vict,  c  100,8.  55 page  428 

ADJOURNMENT. 

Bj  qaarter  Beaaiona  over  an  intermediate  seaaions — 
Power  of  59 

ALEHOUSE. 
(See  Innkeeper.') 

APPEAL. 

Right  of,  against  an  order  of  maintenance  of  a  Innatic 
pauper,  in  whom  Tested 89 

To  quarter  sessions  against  an  order  of  removal — 
*.  Rif;ht  of  respondent  to  costs — Justices  declining 
jurisdiction    379 

To  whom  costs  payable — Order  bad  in  part — 12  &  13 
Vict,  c  45,  8.  5—11  &  12  Vict,  c  43,  s.  27  539 

(See  Quarter  Sessions,) 

ARCHES,  COURT  OF. 

Parish  consisting  of  two  benefices,  with  a  chapelrj  in 
each — Daly  of  incumbent  to  perform  Divine  service 
— Authority  of  the  ordinary — I  &  2  Vict  o.  106, 
c80 116 

Practice — Letters  of  request  may  be  moved  by  counsel 
—  Church-rate  —  Advance  by  commissioners  — 
** church"  includes  ** chancel **  619 

Lettera  of  request — Discretion  of  dean  to  accept  or 
refuse — Refusal  without  grounds  alleged — Practice 
— Heresy  680 

(See  Churoh — Eodetiastieal  Law,) 

ARREST. 

Privilege  from,  on  civil  process  of  a  person  charged 
with  an  offence  before  a  magistrate  redeundo — Law 
reviewed    430 

ASSAULT. 

On  a  constable— Unlawful  apprehension  62 

Verdict  of,  may  be  returned  under  an  indictment  for 
maliciously  wounding  or  doing  grievous  bodily  harm  563 

(See  Criminal  Law.) 

BANKRUPTCY. 

Admissibility  of  examination  in  a  criminal  prosecu- 
tion   578 


BASTARDY. 

Payment  can  be  ordered  of  no  more  than  thirteen 
weeks*  arrears  before  the  making  of  the  order  page  104 

Application  for  summons  for  order — Place  of  resi- 
dence of  the  woman  —  What  ia  corroborative 
evidence  is  for  the  justices  only   573 

BETTING  HOUSES. 

Temporary  structure  on  a  racecourse  for  betting  pur- 
poses—Conviction for  conducting  business  there — 
Meaning  of  term  **  office  **  or  *'  place  **  in  16  &  1 7 
Vict,  c  119,  a.  3 185 

BIGAMY. 

Burden  of  proof  of  first  husband  or  wife  being  alive 
at  the  time  of  second  marriage 564 

(See  CriaUnal  Law.) 

BODILY  HARM. 
(See  AssaiUt — Criminal  Law —  Wounding.) 

BREAD. 

Evidence  of  selling  otherwise  than  by  weight  under 
6  &  7  WUL  4,  c.  37,  s.  4     589 

BUILDING  SOCIETY. 

Permanent  mortgage  to— Power  of  sale — Discount  on 
future  instalments    604 

BURIALS. 

Grant  of  ezoluaive  right  of  burial — Right  to  plant 
flowers  on  the  grave— Right  of  board  to  make 
regulations— Burials  Act,  ss.  33  and  38 145 

CAB  ACTS. 

Refusal  to  take  fare — A  railway  station  not  a  "  public 
street  or  road*"— 1  &  2  Will.  4,  c.  22,  a.  35 637 

(See  Hackney  Carriages.) 

CAMPBELL'S,  LORD,  ACT. 

Obscene  publications,  what  are 75 

(See  Nuisanee.) 

CATTLE. 
(See  Higkwag.) 

CENTRAL  CRIMINAL  COURT. 

Oontititutton  of  the  oonrt — 'Presence  of  the  same  two 
judges  during  the  trial — Sitting  in  separate  courta 
— Jurisdiction  of  the  Judge  of  the  London  Small 
Debts  Court 599 


MAOISTBATES'  OASES. 


••• 

ZUl 


Indbx  to  Subjects  of  Cabss. 


GEBTIOBABI. 

To  remore  eoDTietioii — B«oogoi8anoe — Absence  of  de- 
fendant— Enlargement  of  retorn page  538 

CHARITY. 

Tnit  for — Liability  of  trosteee — Information 382 

Sdmne — Trost  to  clothe  and  educate  *'  poor  boys  ** — 
Mode  of  oztension^Capitation  fee  567 

CHUROH. 

Pvpetnal  eorata — Rector — Property  and  right  of  de- 
ptstaring  in  chorchyard — Uier    81 

Piriih  oonaistixig  of  two  benefices  with  a  cfaapeliy  in 
etch — Dnty  of  incnmbent  to  perform  diTine  serfice 
—Authority  of  the  ordinary 116 

Ornaments  used  against  the  wishes  of  the  church- 
wardens— Right  to  remove— Right  to  keys  of  the 
ehorch  S03 

Fieolty  to  desecrate  consecrated  growid — Eodesias- 
ticd  church— Prohibition 583 

Utten  of    request — Practice — ^Advance    by    com- 

mianooerB — ^**  Church  **  includes  *' chancel  **   619 

(See  PoriiA  £aw — Arcku^  Comrt  of-^Ec^^eskutieal 

Law,) 

CHORCH  BUILDING  ACT. 
(See  EedeiiattiocU  Law.) 

CHURCH  RATE. 
Aifinoe    by     commissioners — "  Church  **    includes 

"chaooel " 619 

(See  Poitr^aSe — EccUsiasUcai  Law,) 

CHURCHWARDEN. 

Kleetiou  of,  by  pArisliionem — Claim  of  exemption  — 
Appointment  of  another — Conditional  re-election...     12 

Orounents  used  in  the  church  without  consent  uf — 
Kigbt  to  remove — Right  to  keys  of  the  church    203 

Of  a  district  church,  duties  of — Payment  of  mintster's 
•tipeod  out  of  pew-rents — Right  of  action  against 
for  arrears — Liability  of  incoming  churchwardeiis 
for  rents  collected  and  not  paid  over  by  ontguiiig  370 
(See  Eccletiastioal  Law.) 

CHURCHYARD. 

Property  and  right  of  depasturing  in 81 

(See  Ecdetiaitioal  Law.) 

CLERGY,  THE. 
(See  Eodeiiattioal  Law,) 

CLEKK  OF  THE  PEACE. 
Kmoval   of,    by   quarter    8e>4ioni» — Court   will   nut 
itview  dedaion 363 

COLONIES. 
Offmces  committed  by  governors  of — Summary  juris- 
dictioa  of  justices — Taking  of  depositions  86 

CONSTABLE. 
Amnlt  on — Unlawful  apprehension  by — Duties  of...     62 

CONVICTION. 

Ctrtiorari  to  remove  —  fteoognisance  —  Abeence  of 

defendant — Enlargement  of  return  538 

(See  Crimmal  Law.) 

COBONER. 
Power  of  Qneen'a  coroner — Secnrity  for  costs 607 

CORPORATION. 
(See  Mumeipal  Curporaiion,) 

OOBPORATION,  ECCLESIAStlOAL. 

Lase  by — ^Absence  of  oorporate  seal— -Holding  over 
— ^Powfr  of  oorporation  to  sue  on  a  demise  void  far 


waat  of  seal 


608 


(See 


\atUcal  Lam,) 


dbSTS. 

Payment  of,  out  of  the  borough  fund  by  a  oorporation 
^Boaajldes page  293 

On  appeal  against  justices  to  grant  alehouse  licence- 
To  whom  payable 539 

Appeal  against  an  order  of  removal — Abandonment- 
Bight  of  respondent  to  costs 379 

Secnrity  for — Power  of  Queen's  coroner— Security 
lost  by  lapse  of  time 607 

CRIMINAL  INFORMATION. 

When  the  court  will  not  permit  a  second  application 
to  be  made  for  a  rule  for — Practice 612 

CRIMINAL  LAW. 

Fidse  pretences — Obtaining  money  by  pretending  to 

carry  on  a  certain  business 126 

Larceny — A  watch  stolen  m  Liverpool,  and  sent  to  a 

receiver  in  Middlesex,  is  liable  in  the  latter 127 

Larceny — Circumstances  under  which  the  wife  held 

not  to  be  acting  under  the  control  of  her  husband  128 
Rape — On  an  indictment  for  having  carnal  knowledge 
of  a  girl  between  ten  and  twelve,  the  prisoner  may 

bs  convicted  of  an  attempt  128 

Malicious  injury  by  an  explosive  substance — Must  it 

be  in  a  condition  to  explode 190 

Perjury— A  witness  incompetent  to  be  such  in  law 

cannot  be  convicted  of  perjury 189 

Manslaughter— Indictment — Charging  cause  of  death  226 

Fahie  pretences — Charge  of  in  indictment  226 

Murder^By  a  private  soldier  in  the  discharge  of  his 

duty 226 

Verdict— Where  indictment  contained  counts  both  for 

felony  and  mbdemeanor  227 

Evidence — Where  three  jointly  indicted,  but  one  is 
not  on  trial —AdmlHsibility  of  his  wife    for  the 

prosecution   227 

Rvidence—  Statements  by  a  witness  contradictory  of 
bis  evidence  cannot  be  given  by  the  party  cel- 
ling him 227 

Embesslement — By  the  secretary  to  a  friendly  society  24^ 

Embeaslement— Who  is  a  servant  or  agent 251 

False  pretences — Evidencs  of  252 

Larceny — Young  partridges  cooped  are  the  subject  of   2r)S 

Larceny — Agent  parting  with  the  property 258 

Rape — what  amounts  to    255 

Manslaughter — By  a  foreigner,  one  of  a  crew  of  a        * 

British  ship  while  in  a  tidal  river  in  France 266 

Highway — Indictment  for  non-repair-"  Evidence  of 

liability  to  repair  380 

Embezzlement— By  treasurer  of  a  friendly  society  ...  381 
Larceny — Continuous  act  of  by  tapping  a  gaspipe  ...  407 
Abduction  — -  What  is    taking  out  of   the  father's 

possession 428 

Misdemeanor — Previous  conviction — Sentence — ^27  & 

28  Vict  c  47,  s.  2 429 

Evidence— Admissibility  of  dying  declaration 560 

Malidous  wounding — Grievous  bodily  harm — On  in- 
dictment for,  a  verdict  of  common  assault  may  be 

returned    563 

Perjury — Msteriality    563 

Bigamy — Burden  of  proof  of  first  husband  or  wife 
being  alive  at  time  of  second  marriage 564 

(See  also,  the  variout  offenee$.) 

CRIMINAL  LAW  CONSOLIDATION  ACTS, 
CONSTRUCTION  OF. 

Larceny  Act  (24  &  25  Vict,  c  96),  ss.  51,  103,  113 
— Notice  of  action   61 

24  &  25  Vict.  0.  98  s.  16— Forgery  of  plate  of  a 
Scotch  bank-note 66 

(See  Crimmtd  !mw.) 

CUSTOM. 

Right  of  inhabitants  of  a  di^tuct  \a  %  ika«  ^^  "w^Vjst 
—Who  may  maiaUiu  acX-W  iMt  wxXrfftxlwsiasft  ^\xJ^  "^^^ 


i 


^ 


ttA(SH8TBATBS'  OASES. 


Ihdsx  to  Subjects  of  Cases. 


CUSTOMS. 

Offences  against — Power  of  magistrate  to  mitigate 
penalties — Haring  contraband  on  board  ship,  deten- 
tion for pojfe  637 

(See  JEscue.) 

DILAPIDATIONS. 
Liability  of  rector  for  talcing  fpravel  from  the  glebe  222 
(See  EeduioMtioal  Low.) 

DRUNKENNESS. 

S3  &  24  Vict,  c  27,  as.  SO,  40— Connotion  for— 
Dismissal  on  the  merits    597 

EASEMENT. 
(See  WaUr,  Right  of--  Way,  Right  qf) 

ECCLESIASTICAL  LAW. 

Vanlt  onder  ehapel — Performance  of  serrioe  by  incom- 
bent  in  nneooaecratad  groand— Discretion  of  ordi- 
nary to  grant  £MM&lty  to  bory  in  the  chancel  or 
body  of  a  choroh  1 

Colonial  bishop— Invalid  excommonication —Clerical 
obedieooe    ••     15 

Bight  of  bishop  to  require  testimonials— Befosal  to  in- 
stitute— Canons  of  1603— 39th  and  48th  canons...     G9 

Perpetual  carats — Lay  rector — Property  and  right  of 
depasturing  in  churchyard — User •     81 

Marriage  fee — Immemorial  custom — Bankness. Ill 

Parish  couristing  of  two  benefices  with  i  chapelry  in 
each — Duty  of  incumbent  to  perform  dime  serrioe 
—Authority  of  the  ordinary 116 

Digging  gravd  on  glebe — Waste,  action  for  against  re- 
presentatiTea  of  deceased  rector 222 

BitualisBB — ^Elevation  of  the  oop — Kneeling — ^Lighted 
eandles — Incense — Mixing  water  with  the  wine  ...  287 

Two  ohapelries  united  into  a  separate  benefioe,  with 
church  in  each — Duty  of  incumbent  of  benefice  as 
to  Sunday  serrioes  in  each — Church  pulled  down 
and  rebuilt  on  the  aame  aite — Whether  reconsecra- 
tion  neceesary — ^Act  of  Unifbrmitj,  a.  2 — Ecclesias- 
tical offinioe  under  Church  Disoipliue  Act — Pro- 
otedinga  under  1  &  2  Vict  c.  106,  as.  77,  109  ...  313 

Bermuda— Bishop  of  Newfoundland— Status  of 
oolonial  bishops — Institution — Induction — Writ  de 

*   vtlaic^rmoveiMi^— Court  of  Chancery  in  Bnrmuda  318 

District  church — Payment  of  minister's  stipend  out  of 
pew  rents — Daty  of  churchwardens — Application 
of  pew  rents  paid  in  advance  to  arrears  of  stipend 
—Right  of  action  by  the  minister  against  the 
churchwardens  for  arrears — Bents  coUe^ed  by  out- 
going and  not  paid  over  to  incoming  churchwardens 
—Church  BuUdiog  Acta  370 

Consecrated  ground— Faculty  to  desecrate — Prohi- 
bition-Ecclesiastical Court 583 

Letter  of  request  must  be  mored  by  counsel— Prac- 
tice of  Ajrchea  Court— Church-rate— AdTance  by 
oommissionen — **  Church  **  includes  **  chancel  **  ...  619 

Letters  of  request — Direction  of  Dean  of  Arches  to 
accept  or  refuse — Refusal  without  grounda  alleged 
— Herasy— 23  Hen.  8,  c.  9—3  &  4  Vict  c  86, 
1. 13 , 620 

Sequestration— Clergyman's  life  estate 640 

(See  Cktarck--  Chmrchwardeiu—  Veatry  —Areku, 

ComHqf.) 

ELECTION  LAW. 

I.  Bboutbation. 
II.  Elbohov  PETmoiis. 


County — List  of  claimanta— Notice  of  objection  — 

Who  is  a  claimant  within  the  exception   261 

Praodoe— CoBedidated  appeal  where  some  of    the 

IflglmUBtt M9 JBMB  Um  OwMn  WOOMI    •.*•»••.•••••.•   273 


Boroughs— Rating — What  are  rates  made  during  the 
time  of  occupation pog^  273 

County — Notice  of  objection — Statement  of  the  list 
on  which  the  objector's  name  appears   297 

Franchise — Right  of  women  to  Tote ••  301 

Practice— Right  of  a  woman  to  appeal  from  the  deci- 
sion of  the  roTising  barrister 308 

County — Description  of  qualification — Lease  for  life...  308 

Practice — Objection — Description  of  objector's  resi- 
dence   310 

Practice — ^Notice  of  olyection — Duplicate  stamped  by 
the  Post-office — ^Variation — DescriptioQ  of  oIh 
jector's  residence  310 

County — Bight  to  vote  in  respect  of  leasehold  pro- 
perty conferring  a  right  to  ?ote  for  a  borough 329 

Borough — Notice  of  objection — Description  of  the  list 
—6  Vict  c  18,  schedule  B,  No.  10 330 

Borough — ^Notice  of  objection — Description  of  list  on 
which  the  name  of  the  person  ol^ected  to  appears...  331 

County  franchise — Annuitant  of  a  society    345 

Borough  franchise  —  Occupation  of  eleemosynary 
houses,  whether  aa  owner  or  tenant 346 

Borough  franchise — Bating — Composition  for  poor- 
rat^— Occupier  not  rated  to  rate  made  after  the 
passing  of  the  Act  of  1867,  but  before  Sept.  29  ...  352 

Borough  franchise —  Rating —  Composition  —  Sm?^ll 
Tenements  Act,  s.  4,  effect  of 3.'>3 

Borough  franchise  —  Poor-rate,  when  **  made  " — 
Claim  to  be  rated  by  landlord,  ratified  by  tenant 
after  expiration  of  the  year 456 

Borough  franchise — Claim  to  be  rated — ^When  to  be 
made — ^Bepreeentation  of  the  People  Act,  a.  3 458 

County  franchise  —  Equitable  leasehold  estate — 
Member  of  a  building  society ^8^ 

County  franchise — ^Freeholder— Equitable  freehold — 
Actual  and  homAfiie  occupation  558 

IL  EUotum  Petkiont. 

Practice — Sufficiency  of  recognisances 282 

Practice  —  Before   whom    recognisanoes  are  to  be 

acknowledged   283 

Practice — TMhnical  objections  not  to  be  allowed — 

Complaint  against  returning  officer 283 

Practice — Time  for  giving  particulars 284 

Practice — Objection  to  surety — Costs 285 

Practice— Time  for  giving  notice  of  the  invalidity  of  a 

surety — Rule  21  2^5 

Practice — Before  whom  summonses  are  to  be  beard...  296 

Practice— Rules  6  and  7  are  to  be  read  together 2<)6 

Practice— Particulars — ^To  what  limit  to  be  granted...  294 

Practice— Sureties— Costs   294 

Practice — Scrutiny — What  particulars  to  be  given  ...  295 
Practioe — Stating  special  case— A  question  of  law  ...  295 
Practice  —  Particulars    of    inflammatory    speeches, 

priestly  influence,  &c 295 

Practice — Objection  to  recognisanoe — Omission  to  use 

term  **  acknowledgment  ** 297 

Practice — Particulars  of  agents  alleged  to  have  bribed 

and  of  the  persons  bribed 312 

Practice — Particulars  of  **  other  corrupt  and  illegal 

means" 313 

Agency  proved  by  authority  to  canvass — Employment 

—  General    management    of    the    election — Prior 

election — Pariiamentary  precedents— Costs 338 

Practice— Scrutiny — An  opening  and  reply  will  not 

be  allowed  on  eaeh  vote    335 

Evidence  of  acts  done  at  a  previous  election  will  not 

be  allowed 335 

Bribery — Agency — Belation   between   candidate  and 

agent  b  that  of  master  and  servant — Form  of 

petition 335 

Bribery — Progreii  of  poOrng— Agency 338 

Scrutiny — Costs — Vexatiooa   petition   or  defii.ice^ 

Issues — Procedure    339 

Practice— Particulars  of  bribers  and  oribed 341 

Practice— Partionlait-Separate  lists  342 

Practioe— Time  for  presenting  petition — Sundays  are 

•zolnded  from  the  caksalation 348 


MA(5H6TBA*ES*  dAS&k 


^ 


Ihdsx  to  Subjbots  or  Cases. 


Pnctioe — Soffieiencj  of  Btearitj^Jarisdiction  of 
ooart — Gonatniotion  of  the  Election  Petitions  Act 
1868,  88.  6,  8,  9,  22,  26 page  349 

Practice — Partieolm  of  alleged  misconduct  of  a  re- 
tarning  officer  and  his  deputy— Order — Costa 356 

Pnctioe — Petition — Application  to  strike  out  irrele- 
vant daoae 357 

Practice — Commission  to  examine  a  witness  who  was 
m 358 

Practice— Petition — Law  and  fact — Severance  of  alle- 
l^aiions— Special  case — Office  of  pro6t  under  the 
Crown   358 

Practice — Particulars  of  evidence  subeequently  arising  359 

Unpaid  agents — Introduction  of  by  candidate  to 
voters — Candidate's  responsibility  for  acts  of  sub- 
agents — Treating,  evidence  of — Employment  of 
WMtchers  359 

Practio^— Production  of  telegraphic  messages 385 

Treating  by  agents,  evidence  of— Public-bouses — 
Lavish  expenditure — Failure  to  send  in  bills  and 
voachers  after  the  election    386 

Bribery — Treating — Undue  influence— Meaning  of 
"freely" — Opening  of  publio-booses — 17  &  18 
Vict  c  102,  as.  4,  12,  23    891 

Practice — Restriction  of  particulars — Evidence  ......  396 

Tre«tiog,  evidence  of— Case  not  included  in  particu- 
lars— Bribery — Statement  by  voter  to  third  per>on 
— Promise  to  pay  voter's  travelling  expenses  con- 
ditionally on  voting— Agency— Authority  to  can- 
vass not  always  a  test  of — Costs 397 

Treating — Evidence — Case  not  included  in  particnUrs  400 

Practice  -Getiinf(  up  briefs,  when  coate  of  allowed...  409 

Practice — Application  to  withdraw  petition — Memorial 
by  electors— Costs 409 

Voting  tickets— Inefficiency  of  poll-clerk — Irregularity 
in  taking  the  poll — What  necessary  to  avoid  an 
election — Adding  tendered  votes  at  trial 418 

Intimidation  —  Employment  of  pugilists — Corrupt 
payment  of  rates — Proof  of  petitioner's  case — 
Nonsnit 422 

Practice— List  of  bribed — ^Amendment  of  list 426 

Plactice — ^Withdrawing  petition — Procedure  —  Com- 
mencemeot  ef  trial-— Sututory  notice — Costs 427 

Treating — Pnblie-house  scores — Quantity — Corrupt 
motive — Agency  434 

Bribery  at  common  law — Treating—  Paying  travelling 
expenses  of  a  person  not  entitled  to  vote — When 
exercise  of  influence  illegal — Suspicion  —  Infer- 
ential eridenoe— Promises 437 

Intimidating  workmen — General  terror — Responsi 
bility  of  principal— A  single  act  of  undue  influence 
avoids  an  elecdon  —  Threats  —  Recrimination  — 
CoeU 442 

Agency — Name  on  published  list  of  the  committee ...  450 

Treating,  its  influence  on  the  election  450 

Intimidation  —  Treating  —  Agency  —  Volunteers  — 
Delegated  authority  to  bring  up  votets 450 

Pkaetiet— Particulars   482 

Agency — Coalition  of  cniididatee — Bribery — Treating 
— Undue  influence  by  land  Mgent — General  drunken- 
ness— Agency  by  adoption— Employment  of  **  pri- 
vate police  " — Employment  of  voters  —Evidence — 
Procedure— Effect  of  opening  cases  not  proved — 
Costs. 482 

Hiring  of  roughs — Conveyance  of  voters  to  the  poll— 
Treating  —  Drunkenness  of  voters —>  Undue  in- 
fluence-General  violence  not  alleged  in  the  petiUtm 
— Beerhottse-keeper^s  accounts — Custom  of  borough 
— Payment  of  day's  wages  to  partistan's  emptojfA 
eagaged  in  the  el«»otion— --Ofiers  of  bribes — Isolated 
p»ynMots  of  trifling  sums  —  Agency  —  Salford 
eiectiMi 498 

TreatiHg — Bribeiy — Payments  to  Taters  for  txbibiting 
plaaanb— Intentions  of  candidate-— Agency— Oan- 
vasssn  of  a  political  association — OMmnlttse  of 
csadidsts^  bow  far  agents— Large  slection  sxpen- 
dltnn— Bcatsnent  of  expenses  to  rstttming  officer 
— Bitti  and  vooshtrs— Costs— Wsstminsisr  stootfon  606 


Practice  —  Particulars  of  aoconnts  —  Inspectlbn  of 

vouchers    page  517 

Scrutiny — Opening  register  —  Practice  — ^Ambiguous 
headings  to  lists  of  voters — Particulars — Receipt  of 
paroch  ial  relief  —Personation — Residence — Power 
of  judge  to  amend  list  of  voters—Non-payment  of 
rates — Matter  for  revising  barrister-  -Double  occu- 
pancy— ^Tendered  votes — Intimidation 517 

Scrutiny — Residence  to  time  of  election  necessary  ...  522 

Scrutiny — Voting  at  the  wrong  booths 522 

Scrutiny — Residence— Occasional  sleeping  place 523 

Scrutiny — Identity — Practice — Amendment  of  list  ...  523 

Scrutiny — Parochial  relief    523 

Scrutiny — Parochial  relief— Grandchild  524 

Scrutiny — Parochial  relief — Loan  by  relieving  officer  524 

Scrutiny — Relief — Father  and  son   524 

Scrutiny — Relief  between  date  of  revision  and  election  524 

Scrutiny — Voter  correcting  vote  given 524 

Scrutiny — Female  suffrage    ;...•  525 

Scrutiny — Misdescription 525 

Scmtiny— Break  of  residence   525 

Scrutiny — Practice — Putting  bribers  in  the  list   525 

Scrutiny — Bribeiy — Paying  railway  fares 525 

Boundary  of  borough— Seven  miles — Burden  of  proof  526 

Payment  of  rates — Corrapt  inducement  to  vote   526 

Objections  before  revuing  barrister — ^Further  objec- 
tions— Practice - 528 

Two  voters  with  the  same  name— Disallowed  voter 

voting   529 

Loan  to  pay  rates — Bribery 529 

Double  occupancy — Express  decision    530 

Intimidation — ^A  vote  thus  got  is  bad  531 

Intimidating  letter  not  genuine • 531 

Scrutiny — Coets — Several  iasues •..•  532 

Scmtiny— Application  after  trial — Classes  rejected — 

Costs 540 

Treaty  between  candidates — Payment  by  one  of  the 
expenses  of  the  other — Purchase  of  inflnence— 
Outvoters  —  Pujment  of  travelling  expenses  — 
Bribery — Payment  on  account  of  previous  election  541 

Telegraph  companies — Privilege — Evidence.. 557 

Scrutiny — ^Non-payment  of  rates — Express  decision 
of  the  revising  barrister,  review  of  569 

EMBEZZLEMENT. 

By  the  secretary  to  a  friendly  society •«....  249 

Who  is  a  servant  or  agent • 251 

By  a  treasorer  of  a  friendly  society— 4f  a  dark  or 

servant  • 881 

(See  Crimvud  Law,) 

ERROR. 
(See  Writ  of  Error) 

EVIDENCE. 

Husband  eannot  charge  his  wife  with  a  crime  in  a 

collateral  proceeding 227 

Where  three  jointiy  indicted,  but  one  is  not  on  his 

trial,  his  wife  is  admieeible  for  the  prosecution 227 

Statements  contrary  to  the  sworn  evidence  of  a  witnees 
cannot  be  proved  against  him  by  the  party  calling 

him   227 

Of  falss  pretences 252 

Of  rape 255 

Of  liability  of  a  parish  to  repaur  a  highway 381 

Atlmissibility  of  dying  declaration    560 

In  perjury,  of  materiality 563 

Corroborative  evidence  in  bastardy   578 

Admissibility  of  the  examination  of  a  bankrupt  in  a 

criminal  prosecution » 578 

Of  false  pretences 579 

Of  selling  bread  otherwise  than  by  weight  589 

Admissibility  of  declaration  of  a  deceased  tenant  to 
prove  terms  of  renting  for  purpoeee  of  settlement  625 

FAIRS. 
MaikeU  and  Fain  GVmum  kc\^  %.  W-'^iXuiSb  v^ 
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MAGISTEATES'  OASfiS. 


Ikdbx  to  Subjects  of  Casbs. 


•    EXPLOSIVE  SUBSTANCE. 

Indictment  onder  S4  &  25  Vict,  c  97,  8.  10 — Must 
the  explosiye  sabatanoa  be  in  a  condition  to 
explode page  190 

FACTORY  ACT& 
Employment  of  children  in  iron  sbipbaildiDg   362 

FALSE  IMPRISONMENT. 

Notice  of  action — Larceny  Act  1861,  as.  51,  103, 
113  61 

What  is  reaaonable  and  probable  caoae  for  charging  a 
felony   , 105 

FALSE  PRETENCES. 

What  is  anfficient  oTidenoe  of  678 

Whether  tbia  or  larceny^Property  not  parted  with...  65 
Obtaining  money  by  pretending  to  carry  on  a  certain 

boaineaa    126 

Evidence  of 252 

What  ia  not  a  aofScient  falae  pretence — Takin^r  a 

room  at  which  to  pay  market  people  for  their  good  a  579 

Repreaentation  that  gooda  were  nnencombered 580 

FELONY. 

What  ia  a  reaaonable  and  probable  canae  for  making 
a  charge  of   105 

(See  Otmtna/  Law,) 

FISHERY  LAWS. 

Salmon  fishery — Fixed  engioea — Evidence  of  imme- 
morial oaer   177 

Appeal  ander  Salmon  Fishery  Act  1855— Power  to 
award  coata  221 

FORGERY. 

A  aecretary  to  a  tradea  onion  ia  indictable  for,  bnt  not 

by  aummary  conviction 13 

Engraving  plate  of  a  Scotch  bank  note— -Jnriadiction     66 

GAME  LAWS. 

• 

Yonng  partridgea  in  a  coop  are  the  aobject  of  larceny  253 

Condition  in  leaae  for  re-entry  on  conviction  of  the 

tenant  for  nny  offence  againat  the  game   laws — 

Shooting  without  taking  out  a  game  certificate  ia  an 

offence  against  the  revenne,  and  not  against  the 

game  lawa 376 

landlord  and  tenant — Cropa  damaged  by  rabbita    ...  606 

GAMING. 

Betting  hoosea — Temporary  atmctnre  on  a  raceconrae, 
used  aa  aoch — Conatmction  of  terma  "  office  "  or 
** place**  under  16  &  17  VicU  c  119,  a.  3  185 

GAOL  AND  GAOLER. 
(SeePriion.) 

GAS  COMPANY. 
Injunction  againat  breaking  up  a  highway  to  lay  pipea  211 

GLEBE. 
Action  againat  repreaentativea  af  a  deceaaed  rector  for 


digging  gravel  on 

(See  Eocluiattical  Law.) 


223 


GUNPOWDER. 

Maliciooa  injury  by  ezploeion  of — Moat  the  ezploaive 
anbatance  be  in  a  condition  to  explode 190 

HACKNEY  CARRIAGE. 
(See  Cab  Law.) 

HEALTH  (LAWS  OF). 

MiAmuios— Dotieaof  Board  of  Health — Delay  in  taking 
fwssadingpi  ....»• 410 

T'     fiht  SmmUoi^  Zaw§— Local  GovnrmmeiU,) 


HIGHWAY. 

Highway  Act  (5  &  6  Will.  4,  c.  50),  aa.  67  and  68, 

aa  to  sewering   po^       7 

Highway  Act  1864,  a.  25— Cattle  "  lying  about  the 

highway**— Penalty 73 

Expeuaea  incurred  by  order  of  the  board  in  opposing 

a  Bill  in  Parliament  cannot  be  allowed 98 

Right  to  break  up  by  a  gas  company  to  lay  pipea — 

Nuiaance — Injunction   211 

What  ia  an  obstruction  of 227 

Liability  of  ndlway  to  repair  a  road  carried  over  it...  231 
Right  of  a  gaa  company  to  break  up  a  pnblic  highway 

— Nuiaance — Degree  of  injury 223 

A   footway   acrosa    a    field    is    a     highway     under 

5   &   6   Will   4,  c.  58,  a.  79,  which  imposes  a 

penalty  for  wilfully   destroying  or    injuring   the 

surface 369 

Indictment  for  non-repair — Evidence  aa  to  liability  of 

parish  to  repair 380 

Encroachment  on — Erecting  a  fence  on  the  aite  of  a 

diich 589 

Cattle  atraying  on — Right  of  pasturage  on  aidea  of — 

27  &  28  Vict.  c.  101.  a.  25  594 

(See  Turnpike.) 

HOLBORN  VALLEY  IMPROVEMENT  ACT. 
Meaning  of  the  worda  **atreet  or  roadway  ** 257 


IMPRISONMENT,  FALSE. 
(See  False  Impriionment.) 

INDICTMENT. 

For  manslaughter 226 

For  falae  pretencea 226 

INNKEEPER 

Transfer  of  licence — General  Licensing  Act  (9  Geo.  4) 
c.  61,  aa.  11,  14    122 

Sale  before  one  o'clock  on  Sunday — Meaning;  of  term 
"except  refreahment  for  travellers" — Burden  of 
proof  that  he  ia  not  a  traveller  ia  en  the  informer...  416 

Appeal  agaioat  refusal  of  justices  to  grant  a  licence — 
To  whom  coata  payalle — Order  bad  in  part 539 

Offence  against  tenor  of  licence — Gaming— Playing  at 
ten-pins  for  beer — 4  Greo.  4,  c  61,  as.  13  and  21, 
schedule  C 598 

(See  Alehouse.) 


INDICTMENT. 

For  perjnl7 — Miadeacription  of  juatices  before  whom 
the  perjury  waa  alleged  to  have  been  committed  ... 

(See  CrimimU  Law.) 


63 


INJUNCTION. 

Againat  breaking  up  a  highway  by  a  gaa  company  to 
lay  pipea   211 

INTERNATIONAL  LAW. 

Manalaughter  by  a  foreigner,  one  of  the  crew  of  a 
Britiali  ahip,  on  a  tidal  river  in  France 266 

JERVIS*S  ACT. 

Sect.  14 — What  ia  **an  exemption,  exception,  proviaoi 
or  condition** 416 

JURISDICTION. 

Of  police  magistrate  over  ownerleaa  articlea  that  have 

been  found 592 

Of  juaticea  to  state  a  caae 582 

Forgery  of  the  plate  of  a  Scotch  bank  note 66 

Of  juatices  in  offences  by  colonial  governors 86 

Of  ceruiu  juaticea  to  make  an  order  for  maintenance 

of  a  lunatic  pauper  in  certain  caaea  90 

In  manalaughter  by  a  foreigner,  one  of  the  crew  of  a 

Britiah  ahip  in  a  tidal  river  in  France 366 

Of  juatices  to  refoae  to  grant  a  aummona 272 


MAGISTRATES*  OASES. 
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Ikdbx  to  Subjects  of  Casbs. 


JoBtioM  JDMj  remoTe  el«rk  of  the  peace,  and  the  ooort 
will  not  reriew  their  dedaion    page  363 

Jnatioea  declining  jnriadiction — Appeal  against  order 
of  aettlement—Coata 379 

Of  Coort  of  Qneen*«  Bench  to  order  writ  of  restitn- 
iioD  in  caae  of  larceny — 24  &  25  Vict  c.  96,  a.  100  613 

JUSTICES  OF  THE  PEACE. 

Sammary  joriadietion    of,    in    offences  by   colonial 

goTemors 86 

Joriadietion  of,  to  make  an  order  for  expenses  of  re> 

moval  of  a  Innatic  panper  in  certain  cases 90 

Befnsal  by,  to  grant  a  sommons — Exercise  of  judicial 

fnoctioos — Dediniog  jurisdiction 272 

Power  of,  to  mitigate  penalties  under  the  Customs 

AcU 537 

Are  alone  to  determine  what  is  corroborative  CTidence 

in  bastardy  573 

(See  JwriidictUm — QMTttr  Seuiont.) 

LANDLORD  AND  TENANT. 

Covenant  to  repair— Expense  of  cleaning  an  orna- 
mental piece  of  water — Agreement  by  landlord  to 
pay  all  rates,  tithes,  &c — Whether  eipense  of  a 

removal  of  a  nuisance  must  be  paid  by  him  167 

with  a  condition  for  re  entry  on  conviction 
of  the  tenant  for  any  offence  against  the  game  laws 
— Shooting  without  a  certificate  is  nut  an  offence 
against  the  game  laws,  but  only  against  the  re- 
venue laws    376 

Crops  damaged  by  rabbits — Claim  for  damage  db- 
•llowed 606 

Uue  by  a  corporation — Absence  of  corporate  seal— 
Holding  over — Implied  yearly  tenancy — Power  of 
corporation  to  sue  on  a  demise  void  for  want  of  seal  608 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
What  is  *'  injuriously  affecting'*  premises  by  Thames 

Embankment— Loss  of  privacy  and  prospect  150 

laeorporation  of,  with  the  City  Sewers  Act— What 

are  lands  **  injuriously  affected  ?  "    275 

Compenaation  for  land— Suggested  want  of  jurisdic- 
tion of  the  tribnnil — AcquicKcence 369 

(See  iSatfiooy.) 

LARCENY. 

loability  to  prove  poeitive  loss,  in  consequence  of  the 

large  quantity  fhim  which  the  stolen  articles  were 

taken,  does  not  invalidate  the  conviction 577 

Uroeny  Act  1861  (24  &  25  Vict,  c  96),  as.  51, 

103.  113— Notice  of  action 61 

Evidence  of  as  between  hosband  and  wife  64 

When  property  not  parted  with,  whether  larceny  or 

fslae  pretences  $5 

Prisoner  may  be  indicted  in  Middlesex  for  a  watdi 

stolen  in  Liverpool,  and  sent  to  a  receiver  in  London  127 
Circumatancea  in  which  wife  was  held  not  to  be  under 

the  control  of  her  husband 128 

Young  partridges  cooped  are  the  subject  of 263 

Psrting  with  the  property  by  an  agent 253 

Continuous  act  of,  by  Uppiog  a  gas  pipe 407 

Writ  of  restitution— nJunsdiction  of  Court  of  Queen's 

Bench— 24  &  25  Vict.  c.  96,  s.  100  613 

(See  Criminal  Law,) 

LIBEL. 
Police  sheets  are  not  privileged  publications    256 


LOCAL  GOVERNMENT  ACTS. 
1858— Power    to   adopt — Placet   having  a  known 
boundary — Leas  place  lying  within  the  limits  of  a 

greatei — Borough:  pariah,  what  ia 237 

(See  PMie  HeaUh.) 

LOCAL  LAW& 

Gddemiinster  Railway,  &«.,  Act 582 

BsBy  Impporeiiient  Aot...... •.•••«•«•,««,., .,«,••.„„.,.,       6 

MavykboiM  Vaatrj  (5  Geo.  8,  o.  udx.)  629 


LODGING  HOUSE. 

Non -residence  of  landlord— Unfurnished  apart- 
ments »page  248 

LONDON  (LAWS  OF). 
(See  Metn^)olu  (Laws  of) 

LUNATIC  PAUPER. 
Right  of  appeal  against  order  of  maintenance,  in 

whom  vested 89 

Power  of  certain  justices  to  make  an  order  for  retro- 
spective expenses 90 

(See  Poor  Law.) 

MALICIOUS  INJURY. 

By  an  explosive  substance,  under  24  &  25  Vict  o.  97, 
s.  10 — Must  the  explosive  substance  be  in  a  con- 
dition to  explode  190 

Has  a  court  of  equity  jurisdiction  to  grant  an  in- 
junction to  restrain  a  threatened  injury  to  property 
by  a  tradea  union  191 

MALICIOUS  PROSECUTION. 
Evidence  to  sustain  action  for  226 

MALICIOUS  WOUNDING. 
(See  ilsfotiA — Criminal  Law — Wounding.) 

MANDAMUS. 

Not  ce  to  treat  for  premises  for  widening  a  atreet,how 

far  binding 629 

(See  Municipal  Corporation.) 

MANSLAUGHTER. 

By  a  fordgner,  one  of  the  crew  of  a  British  ship  on  a 

tidal  river  in  France 266 

(See  Criminal  Law.) 

MARRIAGE. 
Marriage  fee  by  immemorial  custom — Ranknets  Ill 

MARKETS  AND  FAIRS. 

10  ^ct  0.  14,  s.  13— What  is  a  "  dwelling  place  or 
shop** — Sales  elsewhere  than  in  market  575 

MASTER  AND  SERVANT. 

Injuries  in  course  of  service,  liability  of  master  for  ...  226 
Act  of  1867  (30  &  31  Vict  o.  Ul),%.  9--Cootraot 
in  writing — Form  of  information 635 

MEASURES. 
(See  Weighis  and  Maatwm.) 

METROPOLIS,  LAWS  OF. 

Local  Management  (25  &  26  Vict,  c  102),  a.  98 — 
Road  formed  for  building  as  a  street — Back 
gaidens  abutting  on  a  new  street 148 

Tbamea  Embankment  Act,  compenaation  under  con- 
struction of  150 

Improvement  Act  1863 — Leaseholds  taken — ^Money 
paid  into  court— Application  of. 172 

Holbom  Valley  Improvement  Act  1864 — daima  for 
compensation  by  tenant  and  under  tenant — ^Bight  to 
a  separate  aasessment   • 173 

Protection  of  public  garden  (26  Vict.  o.  13)— la 
Leiceater-square  a  place  irrevocably  set  apart  for 
public  use  and  enjoyment 188 

Metropolitan  Railway  Act  1854 — Metropolia  Looal 
Management  Act  1855— Kght  to  lateral  support...  197 

Local  Management — Liability  to  assessment  of  sewera 
and  other  w(Hrks    238 

Holbom  Valley  Improvement  Act — Meaning  of 
terms  "street  or  roadway** 257 

City  Sewers  Act  1845 — ^Works  done  by  the  oom- 
missionen  under  the  authority  of  their  Act — In- 


oorporatioB^  the  Lands  CUuma  kfi.t— Ia&Al  ^^  yb^^- 
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Index  to  Subjbgts  of  Cabbb. 


Metropolis  Local  Mftuagemoot  Acts  Amendment 
Act  1862 — Grenenl  line  of  bnildingi — Certificate 
of  superintending  architect,  effect  of  and  when  to 
be  given — Jurisdiction  of  magistrate    jni^  342 

Thames  Conserrancj  Act,  1857 — Victoria  Station 
and  Pimlioo  Railway  Act  1858 — Railway  bridge 
o^r  the  Thames  402 

Metropolitan  Railway  Act  1854— Right  to  lateral 
support  —  Metropotitan  Local  Management  Act 
1855 405 

Registrar  of  Sheriff's  Court — Power  of  remoral — 
JnrisdiotioB  of  Court  of  Common  Council 465 

Metropolis  Local  Management  Amendment  Act  1 862 
(25  &  26  Vict.  c.  102),  s.  106— Trespass  on  Und 
in  constructing  sewers  under  order  from  Board  of 
Works   586 

Marylebone  Vestry  Private  Act  for  widening  streets 
(57  Geo.  Si,  c  zzix.,  as.  80  and  82,  private) — How 
mr  notice  to  treat  is  binding — Delivery  of  parti* 
cnlars  of  estate  and  interest 629 

METROPOLIS  LOCAL  MANAGEMENT. 
(See  Metropolis^  Laws  of.) 

MINES  AND  MINING. 

Mines  Inspection  Act,  23  &  24  Viot.  a  151,  s.  1 1— 
Summary  conviction  for  disobeying  special  rules — 
Evidsnos  367 

MISDEMEANOR. 

Jorisdiotion  of  Lord  Chancellor  of  Ireland  to  issue  a 
writ  of  error  in ^ 208 

MUNICIPAL  CORPORATION. 

Action  against,  for  malioions  arrest  and  false  imprisou> 
ment — Application  to  exhibit  interrogatories  to  the 
town  derk 124 

Disqualification  of  a  town  councillor— Eflfoct  of  know- 
ledge of  the  fact  constituting  the  disqualification 
— Ignorance  of  the  law    182 

Rectification  of  the  burgess  roll — ^Whst  is  a  resi- 
dence within  the  borough 281 

Rectification  of  burgess  roll — Quantum  of  residence 
within  the  borough — Status  of  objecting  burgess — 
Service  of  rule 292 

Payment  of  corporate  easts  oat  of  the  borough  fund 
— Bona  ides 293 

Election— Voting  papers— Initial  letters  for  Christian 
name  merely  a  misnomer 582 

MURDER. 

By  a  soldier  when  in  discharge  of  his  duty  226 

(See  Crimmal  Lam,) 

NEGUGENCE. 
What  is  criminal 226 

NOTICE  OF  ACTION. 
For  false  imprisonment — Larceny  Act,  ss.  51,  103, 


113 


NUISANCE. 

Brick  burning  is  

Nuisances  Removal  Act,  sect  12  of  18  &  19  Vict.  o. 
121 — Who  Ss  the  person  by  whose  act  or  default 
the  nuisance  arises. 

Nuisances  Removal  Act — Watercourse  used  for  con- 
veyance of  sewage  becoming  a  nuisance — Power 
of  local  authority  to  make  sewer  along  same  or  in* 
stead  thersof 

18  &  19  VloL  0. 121— Who  is  liable  to  ramove 

Cleansing  an  ornamental  piece  of  water — ^WheUier 
expenses  to  be  paid  by  landlord  or  tenant 

Oternow  of  sewage  fhmi  a  pnbEo  lunatic  asylum; 
diflkAdtSes  of  removal— 4^gestlon  of  the  court... 

By  hiMkbg  lap  a  highwaybto  lay  gas  pipes..«M 

I>uiii««ftr ^ ^..^^Jiif^...^. 


61 
579 

581 


6 
103 

167 

196 
211 
227 


By  gas  company  breaking  up  a  public  way — ^Injunction  323 
Reference  to  an  expert — Duties  of  Board  of  Health — 

Delay  in  taking  proceedings po^e  410 

Performanoes    of   a   drcus    attracting  crowds,  and 

causing  annoyance  by  noise 533 

Seaweed  left  by  the  action  of  the  sea — On  whom  is 

the  duty  of  removal 590 

OBSCENE  PUBLICATIONS. 

Intent  of   the    possessor— "  The  Confessional  Un- 
masked **- Order  for    destmetion  of   books — 20 
&  21  Vict.  c.  83,  8.  1  75 

(See  Crimmal  Law,) 

OFFICE. 

Registrar  of  Sheriff's  Court  of  London— Power  of 
removal — Jurisdiction  of  Conrt  of  Common  Council  465 

PRISON. 

Discharge  of  prisoner  in  custody  for  conteaopt  of  the 
Conrt  of  Chancery — Neglect  of  gaoler  to  discharge 
— Form  of  acts 615 

(See  GaoL) 

OVERSEER. 

Bankruptcy  of — Deficiency  in  aooonots — Discharge  of 
liabiUty  by 401 

(See  Poor  Lam,) 

PARISH. 
Definition  of  the  term 237 

PARISH  LAW. 

Parish  consistbg  of  two  benefices,  with  a  chapelry  in 
each — Duty  of  incumbent  to  perform  Divine  service  116 

(See  Ckwrek,  Eeckiiasiical  Law,) 

PENALTY. 
Under  Customs  Act — Power  of  justices  to  mitigate  537 

PERJURY. 

Misdescription  in  indictment  of  justices  before  whom 
it  was  alleged  to  have  been  committed 63 

A  witness  incompetent  bj  law  to  be  such  cannot  be 
convicted  of  peg'ary 189 

Evidence  of  materiality 563 

(See  Crimmal  Law.) 

PLEASURE  GROUNDS. 
(See  Public  Gardmu.) 

POLICE. 

Unlawful  apprehension  by — Assanlton    ^ 

Police  sheets  are  not  privileged  publications 256 

(See  ConttabU,) 

POOR  LAW. 

Goardiana,  liability  of  to  damages  in  an  action  of  tori    68 

Right  of  appeal  against  order  of  maintenance  of  a 
lunatao  pauper  89 

Power  of  certain  justices  to  make  an  order  for  the 
maintenance  of  a  hiMftic  pamper  90 

Election  of  guardians — False  personation  of  a  dead 
voter  not  an  offence  under  14  &  15  Vict,  c  105, 
S.9 240 

Suspended  order  of  removal — When  cost  of  mainten- 
ance recoverable — ^The  btatutee  reviewed  24 1 

Appeal  against  an  order  of  settlement — Right  of  re- 
spondents to  oosts— Justices  declining  jurisdiction  379 

Bai&apuptoy  of  overseer — ^Defiden^  in  his  accounts — 
Recovery  of— 7  &  8  Viot  o.  101,  s.  32  ;  4  &  5 
WUL  4,  a  76,  s.  99  .^......^.•^.. 401 

Removal— Settlement  hy  renting  a  tenement — ^Admis- 
flhiltty  of  declaration  of  a  deceased  tenant  625 

(See  Pwitk  Lim    Itmatie  Paaf&r,) 
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BATE. 

Lands  liable  for  tithes  and  ecdesisstiesl  dues  in  one 
psiisb,  and  aoeessable  to  the  poor-rate  of  another 
parish   page  100 

Moorings  in  a  river — Occupation — Bxclosive  nse — 
Lioenoe — Coal  hnik  119 

Batabilitj  of  an  artificial  watercourse  coovejing  water 
to  a  lead  mine — Whether  to  be  assessed  at  the  agri- 
cnltural  or  enhanced  Talue  of  the  land 175 

Ooeopatbn  by  Oommissioneri  of  Poblio  Works — Cor- 
poration as  serrants  of  the  Crown — Chelsea  Bridge  S02 

What  is  a  pabKc  pnrpose    Use  of  a  bridge 909 

Bating  of  a  canal,  resenroirs,  wharres,  &e. — ^Principle 
ofassassment    S27 

Beneficial  oceapation — Assessment  of  sewers,  and  other 
works  eonneoted  with  the  Metropolitan  Board  of 
Works   233 

Uabifitj  to  sssessment  of  posts  in  the  bed  of  a  river 
to  which  boats  are  tied 243 

Bailwajr — Branch  line— Contributive  yalne  .....' 576 

Valuation  list — Appeal— Notice  to  assessment  com- 
mittee—Union Assessment  Committee  Amendment 
Act  1864,  S.1 596 

POST  OFFICE. 

Peniltj  for  sending  private  letters  otherwise  than 
through  the  post — What  is  sending — Exemption...  633 

PBACTICE. 
Jarisdiction  of  Lord  Chancellor  of  Ireland  to  grant  a 


writ  of  error  in  case  of  a  misdemeattor. 


208 


PUBLICATIONS,  OBSCENE. 
(See  Obtceme  I\lblioaiPmt^ 

PUBUC  OABDENS  AND  PLEASUBE 
GBOUNDS. 

Gottstmction  of  26  Vict,  a  13— What  are  places 
irrevocably  set  apart  for — ^Is  Leicester-square  such 
a  place 188 

PUBLIC  HOUSE. 
(See  Itmheeper.) 

QUABTEB  SESSIONS. 

Power  of,  to  adjourn  over  an  intermediate  sessions  ...  59 
May  remove  clerk  of  the  peace — Court  will  not  review 

dednon  of,  in  so  doing 363 

Appeal  to,  against  an   order  of  removal — Bight  of 

respondeots  to  costs— Justices  declining  jurisdiction  379 

(See  Appeal— JuritcUction,) 

QUO  WABBANTO. 

Plea  of  several  matters — Power  of  Crown  to  trsTerse 
snd  demur  at  the  same  time 

BAILWAY. 

Local  Act — Public  road   carried  over-^Liability  to 

repair  approaches 

Bating  of — Branch  line — Contributive  value 

BAPE. 

On  an  indictment  for  having  carnal  knowledge  of  a 
girl  between  ten  and  twelve,  prisoner  may  be  con- 
victed of  the  attempt   128 

What  amounts  to 255 

(See  Cfrimiml  Law,) 

BATING. 
Of  lands  liable  for  tithes  and  ecclesiastical  dues  in 

one  parish,  and   assessable  to  the  poor-rate  of 

aooCbsr  parish  100 

Moorings  in  a  river — Coal  hulk — ^Ezdusivf   use — 

Oeospatioo    • 119 

Of  aa  artifieial  watsnoone  oooveying  water  to  a  lead 

mkim    If  ift  i^rieiiltiifal  or  anhaiuwd  Taloe 175  | 


245 


231 
576 


Of  Commissioners  of  Public  Works — Occupation  by 
the  Crown — Chelsea  Bridge page 

Of  a  bridge — What  is  a  public  purpose  

Of  a  canal — Principles  of  assessment  ••• 

Of  sewers  and  other  works  of  the  Metropolitan  Board 
of  Works  

Of  posts  fixed  in  the  bed  of  a  river  to  which  boats 
are  tied 

Of  a  railway — Branch  line— ContributiTe  value  

(See  /Vor  Aite.) 

BEMOVAL,  OBDEB  OF. 
(See  Poor  Law.) 

BESTITUTION,  WBTI  OF. 

In  larceny — Jurisdiction  of  Court  of  Queen's  Bench— 
24  &  25  Vict,  c  96, 8. 100 

BITUAUSM. 
(See  Eodetiattuial  Law,) 

BIVJER 

Biparian  proprietors — Tidal  stream — Grantee  of  the 
Crown — Pablic  and  particular  injury  


202 
209 
227 

233 

243 
576 
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Meaning  of  the  term. 


BOADWAY. 


SALMON  FISHEBT. 

Fixed  engine — Evidence  of  immemorial  user    

Appeal  under  the  Act  of  1855— Power  to  award  costs 

(See  Fishery  Laws,) 

SANTTABY  LAWS. 
(See  ffeaftft,  Lawt  qf.) 

SEBVANT. 
(See  liatUr  amd  Servant,) 

SETTLEMENT,  PABISH. 

By  renting  a  tenement — Declaration  of  a  deceased 
tenant  

(See  Poor  Lawt.) 

SEQUESTBATION. 

Of  clergyman's  life  estate 

(See  Eeoletiattical  Law.) 

SEWEBS  (CITY.) 
(See  MeiropoUt^  Lawt  qf,) 

SHEBIFFS'  COUBT. 

Of  London — Power  to  remove  registrar — Jurisdiction 
of  Coomion  Coiwcil  

STBEET. 

What  is  a,  under  the  Metropolis  Locsl  Management 

Act  

Meaning  of  the  term 

Widening  of — Marylebone  Vestiy  Act — Notice  to  treat 


478 
257 


177 
221 


625 


640 


465 


for. 


Expense  of  making  new  sewer — New  street — Metro- 
polis Locsl  Management  Act  1862,  ss.  52,  53 

(See  MetropoUif  Lowe  of  the.) 

SUNDAY. 

What  are  puUio  entertainments  contrary  to  the  pro- 
▼isions  of  21  Geo.  3,  c  49,  and  18  &  19  Vict 
c  81 

THAMES,  ACTS  B^LATINa  TO. 
J|pM*ICttropolu^  Low  of  tikA.^ 


148 
257 

629 

14 
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THAMES  EMBANKMENT. 

Damage  by  works  nnder— Ramoval  of  a  jetty—- Sab- 
stitatioa  of  land  for  water  frootage — What  ia 
injnrioiiBlj  affecting  premisea  onder  the  Lands 
Glaasea  Act— Principle  of  compensation — Loss  of 
priTacy  and  prospect page  150 

(See  MetropoHi,  Law»  of  the.) 

TOLL. 

Immemorial  taking — Legality  of,  wben  Tarying  in 
amount 109 

TRADES  UNION. 

An  officer  of,  embexxling,  is  indictable,  bnt  not  paniMb- 
able  by  summary  conviction 13 

Injury  to  property  by— 6  Geo.  4,  c.  129 — Has  a 
Court  of  Equity  jurisdiction  to  grant  an  injunction 
to  restrain 191 

TRESPASS. 
Artificial  reservoir — Underground  escape  of  water  ...  S09 

TURNPIKE. 

The  exemption  of  a  curate  from  toll  extends  to  a 
clergyman  doing  parochial  duty  for  the  incumbent 
in  his  absence   90 

A  clergyman  on  parish  bnsiness  is  exempt,  tboogh  he 
takes  his  wife  and  children  in  the  carriage  150 

(See  Highwojf,) 

VERDICT. 
Where  several  offences  are  charged  in  the  indictment  227 

(See  Criminal  Lam,) 

WAGES. 
(See  Matter  and  Servant.) 

WASTE. 

Digging  gravel  on  glebe — ^Action  for,  against  represen- 
tatiTeaof  deoeased  rector 222 

WATER. 

Underground  escape  of,  from  an  artificial  reservoir — 
liability  for  trespass 209 


Ihdbz  to  Subjects  of  Casbs. 

Right  of  the  inhabitants  of  a^lrict  to  a  flow  of 


water  by  custom — ^Whether  action  for  interference 
with,  may  be  brought  by  an  individual   without 

damage  to  himself. page  269 

Riparian  proprietors — ^Tidal  river — Grantee  of  the 
Crown — Practice — Public  and  particular  injury...  478 

WAY,  RIGHT  OF. 

Non-user  for  forty  years — Reopening  of  door-gates  at 
either  end 3 

What  is  a  way  of  neoestiity — Apparent  easement — 
Notice  476 

What  is  an  obstiuction  of 227 

WEIGHTS  AND  MEASURES. 

A  remoTable  adjuating  instrument  is  an  unjust  scale— 
5&6  Win.4,  c  63,  8.28    79 

A  farmer*8  bam  not  a  place  where  goods  are  atored  or 
weighed  for  conveyance  under  sect.  28  of  5  &  6 
WiU.  4,  c  63    587 

Evidence  of  selling  bread  otherwise  than  by  weight...  589 

WITNESS. 

If  incompetent  by  law  to  be  such,  cannot  be  convicted 
of  perjury „ 189 

Husband  cannot  be  a  witness  in  a  collateral  proceed- 
ing to  charge  his  wife  with  a  crime  227 

Admissibility  of  the  wife  of  one  of  three  charged,  hot 
whose  husband  has  escaped  227 

Evidence  of  statements  of  a  witness  contradicting  his 
statements  on  oath  cannot  be  given  by  the  party 
calling  him 227 

(See  Evidence.) 

WOUNDING. 

Malicious— Under  indictment  for.  a  verdict  of  common 
assault  may  be  returned    563 

(See  Attauit — Criminal  Law,) 

WRIT  OF  ERROa 

In  misdemeanor,  jurisdiction  of  Lord  Chancellor  of 
Ireland  to  issue 208 

WRIT  OF  RESTITUTION. 
(See  ReitUiUion,  Writ  qf,) 
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JUDICIAX  COMMITTEE  OF  THE  PEIVY 

COUNCIL. 
Bcportod  by  Henry  F.  Pubckll.  Esq.,  Barrtster-at-Law. 

Dec  20,  1867,  and  March  11, 1868. 

(Present :  Lord  Bomillt,  Sir  J.  W.  Coltills,  Sir 
£.  V.  Williams,  Sir  B.  T.  Kimdebslbt,  and  Sir 
B.  Phillimobs.) 

RuGO  V.  KnroBMiLL. 

A  JacuUw  having  been  decreed  by  the  local  ordinary 
amihansing  the  appropriation  of  a  vault  under  the 
f4fl^fy/  of  a  chapelf  the  entrance  to  which  wasfiom 
tke  outside  in  private  and  uneonseerated  ground,  an  an 
aupeal  bu  the  incwmbeni^  in  opposition  to  the  grant  of 
tkefacMitg,  their  Lordshps 

HeU,  that  the  incumbent  couid  not  be  compelled  to  per^ 
Jmrn  the  service  in  uneonseerated  ground^  and  that  the 
giramt  of  the  faculty  Aould  be  made  conditional  vpon 
a  sufficient  piece  of  ground  near  the  eperture  to  the 
TomU  being  first  dufy  consecrated  for  the  sole  and 
spedai  purpose  ofbunak  in  the  vault : 

Ssmble,  the  discretion  of  the  on&narg  in  aranting  such 
Jaaittf  is  not  fettered  by  thedissent  oftne  vicar,  whose 
abfections  should,  however,  be  considered. 

Very  exceptional  circumstances  ahne  can  justify  an 
ordinary  in  granting  a  faculty  for  interments  in  the 
chancd  or  body  of  a  chmh. 

This  wms  an  appeal  from  a  sentence  pronounced 
hy  the  late  Jndge  of  the  Arches  Court  at  Canter- 
Imry,  whereby  he  afflrmed  the  sentence  of  the  Con- 
sistorial  Court  of  Windiester,  which  decreed  a 
facoltT  to  issue  to  Mr.  Kingsmill,  authorising  the 
impropriation  to  that  gentleman  of  a  rault  under 
mt  dtuasoA  of  Sjdmontoo  Church. 

This  dbiurch  is  situate  In  the  parish  of  Sjdmonton, 
in  tiM  comt J  of  Southampton. 

It  appears  that  the  whole  propertj,  as  well  as  the 
principal  house  in  the  parish,  bdongs  to  Mr.Kings- 
waSB,  mad  thati  with  the  exception  offtiie  consecrated 
~  «poo  which  the  chnroh  is  hnilt,  he  is  pro- 


prictor  of  all  the  land  up  to  the  very  walls  of  the 
church,  which  has  no  burial  ground  attached  to  it. 

In  the  year  1849  there  was  a  chapel  which  occu- 
pied the  site  of  the  present  building.  Under  the 
chancel  of  this  former  chapel  the  father  of  Mr. 
Kingsmill  possessed  a  vault 

In  1849  the  chapel  was  pulled  down. 

In  1852  Sydmonton,  with  Ecchenswell,  which 
formerly  formed  part  of  the  parish  of  Kingsclcre, 
was  formed,  under  an  Order  in  Council  bearing 
dat^  19th  Aug.  1852,  into  a  distinct  and  separate 
parish  for  ecclesiastical  purposes. 

In  Sept.  1852  Mr.  Rugg,  the  aiq;)ellant,  was  insti- 
tuted incumbent  of  Ecchenswell  with  Sydmonton. 

In  1853  the  present  church  was  built  by  Mr. 
Kingsmill,  at  his  sole  cost  and  expense. 

In  Aug.  1864  the  church  was  consecrated.  In 
Aug.  1865  the  faculty  now  in  question  was  granted 
by  the  Consistory  of  Winchester. 

The  appellant  opposed  the  grant  of  the  faculty, 
and  appealed  from  the  decision  of  the  Judge  of  the 
Consistory  Court  at  Winchester  to  the  Dean  of 
Arches,  who  confirmed  the  judgment,  with  slight 
variation,  of  the  court  below,  ^e  present  appeal 
was  then  brought. 

Appellant  in  person. — First.  The  bishop  has  no 
jurisdiction  over  this  vault  at  all ;  it  is  not  uncom- 
mon for  vaults  under  a  church  to  be  used  as  wine 
vaults.  There  is  no  access  to  this  vault  from  the 
church  or  from  any  consecrated  ground.  It  docs 
not  follow  that  because  a  building  is  consecrated, 
all  beneath  it  is  so  too.  At  Winchester,  a  church  is 
built  over  the  public  road,  and  It  cannot  be  contended 
that  the  road  is  consecrated  also.  Secondly.  Even 
if  the  bishop  have  jurisdiction  over  both  church 
and  vault,  he  cannot  grant  a  faculty  without  con- 
sent of  the  incumbent  for  a  vault  in  any  parish 
church. «till  less  in  a  chapel  where  no  custom  of 
burial  has  existed ;  a  faculty  is  a  dispensation  to  do 
that  which  is  not  permitted  by  law  and  is  irrevo- 
caUe ;  it  transfers,  too,  a  part  of  the  freehold :  it  is 
different  from  a  licence :  the  25  Hen.  8,  c  21,  is  the 
only  Act  thall  know  of  undet  which  the  bU^at^YMk 
power  to  graft  a  f  ac\)\ly  \  WiiX  KcX  ^^^  \^\a.  \)l^ 


Pmv.  Co.] 


MA0I8TEATES'  CASES. 

RUGO   D.   KlNOSMILU 


permUsioti  todoeowitliout  conaent  of  the  incum- 
bent ;  the  freehold  is  in  the  incumbent,  and  the 
exeiciseof  this  pow«r  would  amount  to  a  transfer 
of  the  freehold : 

AvUIIe's  Psreiyon  i 

Griffa  V.  Deigklim,  33  L.  J^  N.  S.,  29,  Q.  B, ;  8  L,  T. 
Rep.N.  8.600; 

Rich  V.  BmhntU,  i  Il^ge-  ICJ ; 

Kocere'  Eocl.  Lkw,  23S ; 

FuUf  V.  Laat.  2  Addama,  431. 
Thirdly.  The  citation  in  Ibis  case  is  illepal ;  before 
it  issued  the  Eccteaiastical  Court  should  have  ascer- 
tained whether  tho  incumbent's  consent  had  been 
obtained  ;  it  should  also  have  been  addressed  to  the 
minister  and  church  wardens,  not  to  ttie  people  at 
large  ;  this  latter  is  the  ordinary  form,  because  in 
all  cases  tbc  minister's  consent  is  first  obtained.  It 
was  not  affixed  to  Ecchcoawell  cburch-door  as 
■bould  have  been  done.  Under  the  Marriage  Act 
(C&7  Will.4,  c  8S),  *  26,  notice  must  always  be 
giraa  to  the  mtaister  before  a  church  ts  licensed  for 
marriage.  Fourthly.  Ah  there  is  no  custom  to  bury 
at  Sydmonton,  it  is  opposed  to  the  rubric  in 
teference  to  chancels ; 

Wbestley  on  ComraOQ  Piajer ; 

Canon  in  Edward  ll.'s  reign. 
At  a  council  held  at  Winchester  all  burial  in 
churches  was  forbidden  ;  no  custom  to  bmy  in 
churches  existed  from  the  earliest  period :  (3  Phil. 
340.)  Fifthly,  there  is  no  public  access  to  this 
>au1t ;  there  is  no  consecrated  ground  at  its'entrance, 
and,  raliom  hci,  the  bishop  has  no  jurisdiction  over 
the  stone  at  the  entrance.  I  cannot  be  conipelled  as 
incumbent  to  perform  the  service  on  unconsecrated 
ground,  and  on  private  ground  from  which  I  am 
liable  to  be  order^  away : 

Krmp  ».  Wida,  3  Thil.  295. 
Suppose  the  owner  change  his  reli((ion,  the  bishop 
could  not  prevent  a  Catholic  service  from  being 
gone  through  underneath  the  church,  nor  could  I 
bring  an  action  of  trespass  ;  to  open  an  entrance  to 
the  vault  from  tho  church  itself  would  be  utterly 
illegal.  By  the  Cemeteries  Act  (10  Vict.  c.  Cj), 
M.  15  and  24,  it  is  clear  that  burial  ground  mnst  be 
inclosed  on  every  side.  Sinthly,  the  Burial  Service 
in  the  present  case  cannot  be  performed  in  accord- 
ance with  the  rubric.  It  is  not  compulsory  that  the 
service  should  be  performed  within  the  church,  the 
priest  should  stand  on  consecrated  ground,  and  that 
outside  (he  grave— the  service  cannot  be  read  on 
unconsccraled  ground.  A  clergyman  cannot  read 
the  service  under  the  Cemeteries  Act  in  (he  Dissent- 
ing portion  of  a  cemetery.  The  Burial  Service  is  a 
tublic  eetvice.  The  whole  spirit  of  modem  legis- 
Itiun  is  opposed  to  intramural  interments. 

Deaiif,  Q.  C.  and  Sieabri/  for  respondent  (who 
were  heard  only  on  the  last  objection), — All  the 
— jijgiit  be  performed  within  the  church.    By 
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ordinary-  The  faculty  which  has  bcvn  decreed  in 
this  case  is,  as  has  been  stated,  for  a  burial  vault 
underneath  tho  chancel.  The  objector  to  the  grant 
of  the  faculty  is  the  incumbent,  who  is  cither  vicar 
or  perpetual  curate.  The  applicant  for  the  faculty  is 
the  impropriate  rector,  who  resides  in  the  parish, 
and  whose  father  appears  to  have  rebuilt  and  par- 
tially endowed,  at  his  own  cost,  the  church.  Ttic 
vicar  or  perpetual  curate,  although  entitled  to 
officiate  in  and  to  have  free  access  to  the  chance), 
has  no  right,  strictly  speaking,  to  fees  for  the  erec- 
tion of  monumental  tablets,  or  for  the  construction 
of  vaults  (in  the  very  rare  instances  in  which  they 
should  be  allowed)  in  the  chancel;  but  he  has 
certainly  a  perioaa  aluniti,  by  reason  of  his  general 
spiritual  position  as  incumbent,  to  oppose  the  grant 
of  such  a  faculty  as  the  present.  The  objections  of 
the  appellant  to  the  sentences  from  which  he  appeals 
arevarloos:  First,  he  contends  that  the  Eecleiiastical 
Court  has  no  jurisdiction  to  grant  this  faculty.  He 
supports  this  abjection  by  reference  to  the  fact* 
that  there  Is  no  burial  ground  attached  to  this 
chapel ;  that  no  funeral  has  ever  taken  place  there ; 
that  the  inhabitants  of  the  district  have  conse- 
quently no  general  right  of  burial  connected  with 
the  chapel,  and  his  argument  appeared  to  extend  so 
"of 
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of  the  vault  and  the  steps  leading 
crated,  the  minister  could  stand  on  these  steps,  the 
vault  itself  is  perfectly  legal,  if  a  difficulty  as  to  a 
burial  arises  hereafter  it  can  then  be  settled — a 
faculty  is  granted  in  connection  wiih  a  particular 
case.  It  was  not  a  condition  precedent  to  the  grant- 
ing of  this  faculty  that  the  place  of  access  should  be 
consecrated ;  there  can  be  no  objtTtion  to  the  grant- 
ing of  the  faculty  ;  it  may,  however,  bo  allowed, 
■ubjcct  to  conditions. 

The  appdlant  replied. 

ilarrh  11.— llieir  Lontisnirs  now  delivered  judg- 
ment,—Before  a  faculty,  either  to  the  parishioaeM 
in  general  or  to  a  private  inhabitant  of  the  parisb, 
can  be  decreed,  the  ecclesiastical  law  requires  that 
■11  persons  interested  hi  om>osing  tha  gmnt  should 
A««  an  oj^rtnni^   of   being  heud   bef(n«  ths 


however,  see  no  reason  to  doubt  that  the  bishop 
had  full  authority  to  consecrate  this  building-, 
and  they  are  of  opinion  that  the  objection  founded 
on  the  absence  of  any  buriat  ground,  and  of 
any  genenU  right  of  burial  on  the  part  of  the 
parisUoners,  did  not  render  unlawful  the  act  of  the 
ordinary,  though  it  imposed  upon  him  the  duty  of 
exercising  with  much  caution  the  discretion  which 
the  law  has  vested  in  him  as  to  granting  a  faculty 
of  this  kind.  Tho  appellant  further  contended  that 
the  grant  of  this  faculty  was  bad,  upon  tbc  ground 
that  the  proper  forms  prescribed  by  the  practice  of 
the  Ecclesiastical  Court  had  not  been  complied  with. 
Their  Lordships,  howe\-er,  are  of  opinion  that  the 
case  was  regularly  and  properly  conducted  in  the 
Diocesan  Court  of  Winchester,  and  timt  this  objec- 
tion cannot  be  sustained.  The  appellant  contends 
that  this  faculty  could  not  be  granted  without  his 
consent,  but  th'is  contention  is  not  supported  by 
authority  or  practice.  The  vicar  or  perpetual  curate, 
M  bos  been  stated,  is  entitled  to  l>e  heard  against 
the  grant  of  the  faculty,  and  his  objections  ought  of 
course  to  be  considered  by  the  ordinary,  but  the 
discretion  of  the  ordinary  is  not  fettered  or  taken 
away  by  tho  dissent  of  the  vicar.  There  are  objec- 
tions, howcrer,  urged  by  the  appellant  which  ate  of 
a  more  aeriona  character ;  they  may  be  all  ranged 
nnder  the  general  head — that  the  discretion  of  the 
ordinary  was  unwisely  exercised  in  the  grant  of  this 
faculty.  From  the  decision  of  the  ordinary  an 
appeal  lies  to  the  Archbishop,  and  ultimately  to  tbe 
Crown,  under  the  advice  of  the  Judicial  Committee 
of  the  Privy  Council.  If  we  think  that  the  gnnt 
of  this  faculty,  though  not  abMlutclv  illegal,  wai^ 
as  it  at  present  stands,  indiscreet  aatl  likely  to  give 
rise  to  future  troubles  and  difficulties  in  the  church 
and  district  of  Sydmonton,  which  were  not  duly 
considered  by  the  Kcclesiastical  Courts,  we  ought  to 
advise  Her  Majesty  accordingly.  The  appdlant  luu 
pointed  ont  to  their  Lordships  that  tta#  groond 
upon  which  the  church  stands  alone  Is  cansecnttd, 
that  the  jurisdiction  of  the  ordinary  depends 
upon  the  consecration  at  the  ground,  snd  doM 
not  extend  over  any  part  of  the  groand  which 
comes  up  to  the  very  walls  of  tbe  churcb,  ^e 
legal  consequences  of  this  circumstance,  upon  whldl 
the  appellant  insists,  will  presently  ba  noticed. 
Heir  Lordships,  having  regard  to  the  pecnliai  dr* 
cnmstances  of  this  church  and  parish,  are  not  dik* 
posed  to  dinent  from  the  (^nion  ezpressad  by  tht 
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judge  of  the  Arches  Court,  that  the  judicial  discre- 
tion of  the  local  ordiDary  was  lawfully  exercised  in 
grantinsi^  permission  to  Mr.  Kingsinill  to  retain,  for 
the  use  of  himself  and  his  family,  so  long  as  they 
shall  remain  proprietors  of  Sydmontoii  Court  (for 
this  must,  of  course,  be  a  provision  contained  in  the 
instrument),  the  vault  which  has  been  constructed 
underneath  the  chancel.  Their  Lordships  desire 
that  it  should  be  understood  that  they  do  not  mean 
to  express  any  approbation  of  a  general  practice  of 
granting  faculties  for  interments  in  chancels  or  the 
body  of  churches.  On  the  contrary,  they  are  of 
opinion  that  very  exceptional  circumstances  can 
alone  justify  such  an  exercise  by  the  ordinary  of  the 
discretion  which  the  law  has  vested  in  him.  With 
respect  to  the  particular  faculty  the  consideration  of 
vhich  is  now  before  their  lordships,  they  have  come 
to  the  conclusion  that  it  ought  not  to  bo  issued,  at 
the  present  time,  in  the  manner  proposed.'  Their 
Lordships  are  extremely  reluctant  to  interfere  with 
the  exercise  of  the  discretion  in  these  matters  by  the 
local  ordinary,  and  they  fully  recognise  the  expe- 
diency of  the  rule  of  practice  which  discountenances 
such  interference.  But  their  Lordships  think  that 
the  objection  to  the  immediate  issue  of  this  faculty, 
while  the  only  entrance  to  the  vault  is  in  the  private 
and  imconsecrated  ground  of  Mr.  Kingsmill,  is 
deserving  of  great  consideration.  In  the  first  place 
it  is  clear  that  the  ordinary  could  not  compel  the 
incumbent  by  eeclesiastical  censures  to  perform  the 
burial  service  in  the  unconsecrated  ground  in  which 
the  only  entrance  to  the  vault  is  to  be  found.  It  has 
not  been  argued  that  the  ordinary  could  so  compel 
the  incumbent:  indeed,  it  has  been  very  properly 
admitted  by  the  counsel  for  Mr.  Kingsmill,  that  no 
authority  can  be  found  for  such  a  practice.  In 
the  next  place  it  appears  to  their  Lordships  to 
be  inexpedieni  that  the  spot  upon  which  a 
portion  at  least  of  the  burial  service  is  usually 
performed  by  the  minister  should  be  exempt 
from  the  jurisdiction  of  the  onlinary.  It  is 
true  that  the  ordinary  would  have  jurisdiction 
orer  the  vault  itself,  and  that  the  whole  service 
might  lawfully,  their  Lordships  think,  in  the  peculiar 
cireumstances  of  this  case,  be  performed  in  the 
church,  and  the  corpse  afterwards  taken  into  the 
garden  and  deposited  in  the  vault ;  and  their  Lord- 
shipc  do  not  mean  to  say  that  the  ordinary  might 
not  be  enabled  to  punish  any  unlawful  proceedings 
which  might  precede  or  accompany  the  act  of  burial ; 
but  it  is  also  true  that  the  absence  of  any  eccle- 
siastical jurisdiction  over  this  spot  of  ground  might 
afford  an  apparent  impunity  to  evade  the  law,  and 
thereby  possibly  cause  a  scandal  in  the  parish.  If, 
in  the  present  state  of  circumstances,  the  grantee  of 
this  faculty  or  his  successors  in  the  mansion  to 
which  it  is  in  fact  attached,  were  hereafter,  either 
periiaps  on  account  of  their  having  ceased  to  be 
members  of  the  church,  or  on  account  of  some 
quarrel  with  the  incumbent,  or  for  any  other  motive, 
to  cause  a  service  different  from  that  which  is  en- 
joined in  the  Prayer  Book  to  be  read  over  the  corpse, 
or  if  they  were  to  place  the  body  in  the  vault  with- 
oat  the  previous  performance  over  it  of  any  religious 
serrioe,  in  any  case  of  this  kind  the  present  or  future 
ordinary  might  be  considerably  embarrassed  in  the 
exercise  of  his  proper  jurisdiction  to  remove  the 
scandal,  or  to  punish  the  authors  of  it.  Tlieir  Lnrd- 
thips  think  that  it  is  the  duty  of  the  ordinary,  when 
granting  a  priviletjium  of  this  kind,  to  take  every 
precaution  in  his  power  against  the  possibility  of  a 
laisiue  by  the  grantee  or  his  representative  of  the 
spedal  favour  which  is  conceded  to  him.  They  see 
no  reason  why  the  grant  of  this  faculty  to  Mr. 
Kingsmill  should  not  be  made  conditional  upon  his 
consenting  to  allow  a  sufficient  piece  of  ground  near 
the  aperture  to  the  vault,  to  be  first  duly  consecrated 
for  the  sole  and  special  purpose  of  burials  in  this 


vault.  The  jurisdiction  of  the  ordinary,  rutione  loci, 
would  then  be  unquestionable :  and  any  impropriety 
with  relation  to  the  performance  of  the  burial  ser- 
vice would  be  subject  to  his  correction  and  control. 
Their  Lord9hii>s  therefore  think  that  this  cause 
should  be  remitted  to  the  Court  of  Arches,  with 
directions  to  issue  the  faculty  in  question  whenever 
it  has  been  duly  certified  to  that  court  that  the 
consecration  of  the  additional  portion  of  ground  has 
taken  place  ;  and  with  power,  if  it  should  be  deemed 
necessary,  to  vary  the  terms  of  the  faculty  by  a 
reference  to  a  recital  of  the  fact  of  such  consecration 
having  been  effected.  Their  Lordships  think  that 
both  parties  ought  to  bear  their  own  costs  incurred 
in  this  court  and  in  the  Court  of  Arches.  Their 
lordships  will  humbly  advise  Her  Majesty  in  accord- 
ance with  the  opinion  which  they  have  now  expressed. 

Proctors  for  the  respondent,  Rathert/  and  Co, 
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Reported  by  O.  T.  Kdwakjis,  Esq.,  narriatcr-at-Lsw. 

Feb.  7,  8,  and  10,  18C8. 

Cook  t*.  The  Mayor,  Aldermen,  and  Burgesses 
OF  THE  City  and  Borougu  or  Bath. 

Rightofway — Injunction — Non»user  for  forty  years — iZc- 
optning  of  door-gates  at  either  end— Adcuse  building. 

A  messuage  abutting,  in  the  rear,  on  a  narrow  lane  in 
the  city  of  B.  had  a  back  door,  which  bting  constantly 
used  for  access  to  or  from  either  end  of  such  lane,  teas 
shut  up  for  forty  years,  during  which  time  also  {althougfi 
the  tico  fteriods  were  not  exactly  commensurate  in  date') 
gates  were  put  up  at  either  end  oj  the  lane,  to  abate  a 
nuisance^  but  only  occasionally  closed,  being  in  fact 
the  result  of  an  arrangetnent  amongst  the  occupiers  of 
the  houses ;  and  free  access  being  always  given,  although 
a  key  was  kept.  The  (tack  door  of  the  messuage  was 
tlun  re'Opened,  and  continuously  used  for  three  and  a 
half  years,  when  the  next  but  one  adjoining  house  was 
purchased  by  the  corporation  of  D..  who  prof)osed^  and 
had  plans  prepared,  to  build  upon  the  site  of  the  house 
and  lane  an  hotel  and  baths,  so  as  entirely  to  obstruct 
the  wity  from  such  back  door  tlirough  the  lane.  On 
bill ,  fifed  and  injunction  moved  for  to  restrain  such 
building^  injunction  granted. 

Semhle,  if  an  easement  is  disused  for  a  time  sufficient  to 
bar  the  right  oJ'  resumption  as  against  jnvties  acting 
on  the  assumption  of  abandonment,  unhss  there  arc 
some  acts  on  such  assumption,  and  unless  other  ftersons 
have  criKuded  money  on  the  faith  of  the  right  havina 
been  ahandonedy  the  right  continues,  and  is  merely 
suspended,  and  may  be  resumed. 

This  was  a  motion  for  an  injunction  to  restrain 
the  defendants,  their  servants,  agents,  and  workmen 
from  building  upon  a  certain  lane  called  White 
Hart,  or  Cross  Bath-lane,  in  the  city  of  Bath,  so  as 
to  obstruct  the  plaintiff*s  access  through  such  lane  to 
Stall-stRM?t  from  the  back  door  of  his  messuage,  >^o. 
14,  Bath-street.  The  plaintiff  (George  Henr}*  Cool^ 
who  was  a  solicitor)  was  seised  in  fee-simple  in  pos- 
session (subject  to  the  interest  of  his  tenant)  of  the 
messuage  in  question,  situate  on  the  north  side  of 
Bath-street,  the  lane  being  at  the  back  of  such  mes- 
suage leading  east  into  Stall-street  and  wosit  into 
other  public  streets.  The  plaintiff  had  a  door 
opening  into  such  lane,  by  which,  as  he  alleged,  he 
and  his  predecessors,  and  their  tenants,  had  been 
accustome<l,  at  their  pleasure,  from  the  time  of  the 
erection  of  the  plaintiff's  house  in  1 703  (and  that 
without  interruption  or  agreement  with  the  defen- 
dants, or  any  other  persons)  to  pass  along  the  lane 
into  Stall-street,  the  OT\\y  i\\T«c\>  eov\Tcv^xvVi«.>IvQrcL 
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being  along  the  lane.  That  the  defendants  had 
recently  parchased  No.  16,  which  they  were  palling 
down,  and  intended  to  erect  upon  part  of  the  site,  a 
building  intended  for  baths,  which,  if  completed, 
according  to  the  plan,  which  the  defendants  intended 
to  act  upon,  would  obstruct  and  render  the  lane  im- 
passable, and  wholly  and  permanently  destroy  the 
communication  between  the  plaintiff's  back  door 
and  Stall-street.  He  also  alleged  that  in  March 
1867,  he  heard  of  the  contemplated  erection  and  ap- 
plied to  the  architects,  and  was  informed  that  the 
plans  were  not  completed ;  but  they  admitted  the 
intended  obstruction.  The  plaintiff  thereupon  gave 
notice  to  the  architects  of  his  objection  to  what  was 
proposed,  and  that  unless  the  plans  were  altered  he 
should  be  compelled  to  take  steps  to  prevent  the 
obstruction.  In  Nov.  1867,  the  plaintiff  perceiving 
placards  in  the  windows  of  No.  16  as  to  the  removal 
of  the  tenant,  wrote  to  the  corporation  by  their 
town  clerk,  protesting  against  their  intention  to 
close  the  lane  to  Stall-street  or  interfering  with 
such  lane,  and  to  their  pulling  down  Nos.  15  and  16 
or  altering  their  fronts  in  Bath-street,  stating  that 
he  so  protested  in  the  hope  that  the  plans  might  be 
altered,  but  that  otherwise  he  would  be  under  the 
disagreeable  necessity  of  applying  to  the  Court  of 
Chancery  to  restrain  their  proceedings. 

To  this  letter  the  town  clerk  replied,  that  he 
had  laid  the  matter  before  the  Borough  Property 
Committee,  and  he  appointed  an  interview,  which 
took  place  without  any  satisfactory  result;  the 
defendants  declining  to  recognise  the  plaintiff's 
right  both  then  and  in  a  correspsndence  which  sub- 
sequently took  place.  On  the  19th  Dec.,  the  plain- 
tiff, having  ascertained  that  the  defendants  still 
intended  pulling  down  No.  16,  on  the  20th  served  a 
notice  on  the  town  clerk  objecting  to  the  obstruc- 
tion of  the  lane  and  the  diminution  of  the  light 
at  present  passing  through  his  back  windows,  and 
stating  that  a  bUl  would  be  filed.  This  was  not 
replied  to,  and  accordingly  this  bill  was  filed, 
alleging  the  plaintiff's  title  to  free  access  along  the 
lane,  which  was  a  great  advantage  to  him  and  to 
his  property,  and  that  if  it  was  stopped  up  he  would 
be  obliged  to  take  a  more  circuitous  route.  That 
the  present  means  of  communication  very  mate- 
rially increased  the  value  of  his  house;  that  the 
lane  was  a  public  highway,  and  any  obstruction  of  it 
would  be  injurious  to  the  public,  but  the  closing  of 
it  would  be  an  injury  to  the  plaintiff  of  a  private 
and  particular  nature,  and  an  irreparable  damage, 
and  the  value  of  the  property  would  be  materially 
diminished,  and  that  the  defendants  had  no  justifi- 
cation for  their  conduct.  The  bill  then  prayed  for 
the  injunction  to  restrain  the  building  so  as  to 
obstruct,  &c.,  and  also  for  a  mandatory  injunction. 
Evidence  was  gone  into  to  show  that  forty  years 
ago  the  back  duor  was  built  up  and  reopened  in 
1863,  and  that  for  a  similar  period  high  gates  and 
doors  were  placed  at  either  end  and  sometimes 
closed,  but  that  the  key  was  always  accessible. 

Glasse,  Q.C.  and  Charki  Ball  appeared  in  support 
of  the  motion. — ^There  is  no  doubt  that  this  was  a 
public  way,  and  the  disuser  is  no  destruction  of  the 
easement;  it  must  be  non-user  with  a  manifest 
intention  never  to  resume.  There  must  be  a  case 
of  actual  abandonment.  There  is  no  evidence  of 
any  acts  by  the  freeholder,  they  are  all  by  the 
tenants.  No  doubt  the  door  was  shut  up ;  but  it 
being  a  question  of  public  right,  and  having  been 
opened  four  years  ago  and  constantly  used,  that  is 
sufficient  to  entitle  us  to  open  the  door.  If  it  is  a 
public  highway  the  plaintiff  is  one  of  the  public, 
and  has  a  right  to  use  it ;  and,  moreover,  as  one  of 
the  public,  has  a  remedy  for  a  special  injury  to 
himself.  The  Attorney-General  might  also  file  an 
infonnation:  Bickett  t.  Morris,  L.  Bep.  I  Scotch 


&  Div.  App.  Cas.  47,  settles  that  QSampson  r.  Smith, 
8  Sim.  272).  Whether  the  damage  is  great  or  small,, 
the  party  is  entitled  to  protection,  and  as  long  as  no 
one  has,  during  the  non-user,  destroyed  the  public 
way,  it  can  be  resumed  at  any  time.  As  to  the 
jurisdiction  under  Lord  Cairns'  Act,  that  does  not 
apply  to  an  interlocutory  application. 

J>(mieU  V.  NoHh,  11  East  372—5 ; 

Jarvis  v.  Dtmif  3  Bing.  447 ; 

Moore  v.  Rawton,  8  B.  &  C.  839 ; 

Qale  on  Easements,  4 ; 

Wedmore  v.  The  Corporation  of  Bristol,  7  L.  T.  Eep- 

N.  8. 459; 
Morgan,  263,  note  to  sect  2 ; 
LjfOH  V.  DlVimore,  14  L.  T.  Rep.  N.  S.  183 ; 
Curriers*  Company  v.  Corbet,  2  Dr.  &  Sm.  235 ; 
Stokoe  V.  Singers,  8  K  &  B.  87 ; 
Freeman  v.  The  Tottenham  Railway  Company,  13  W.  B. 

335; 
Wai-d  V.  Ward,  7  Ex.  838. 

Cole,  Q.  C.  and  Ince  for  the  defendants.— There 
must  be  a  manifest  intention  to  abandon ;  and 
what  can  be  a  more  complete  abandonment  than 
building  up  with  brick  and  allowing  it  so  to  remain 
for  forty  years  ?  (^CrossUyy.  Lightowltr,  2  Ch.  App. 
478.)  Moreover,  the  way  has  been  actually  shut 
up,  and  it  was  always  necessary  to  obtain  the  key  to 
get  through,  and  that  is  a  perfect  destruction  of  the 
public  nature  of  the  way,  and  destroys  the  right  to 
the  easement : 

Attorney  General  v.  The  Conservators  of  the  Thames, 
1  fl.  &  M.  1 ;  8  L.  T.  Kep.  N.  8.  9; 

Papended  v.  Bridgwater,  5  £.  &  B.  166; 

The  Vestry  of  Bet-mondsey  v.  Brotcn,  85  Beav.  226  ; 
13  L.  T.  Kep.  N.  S.  574. 

To  show  a  right  of  way  it  must  be  on  behalf  of  the 
public  generally,  not  of  a  particular  class :  (Laicr- 
ranee  v.  Ovee^  3  Camp.  514,  where  14  was  held  that 
shutting  up  windows  with  bricks  and  mortar  for 
more  than  twenty  years  was  a  destruction  of  the 
right;  Spencer  v.  London  and  Birmingham  Railway 
Company,  8  Sim.  198;  1  Kail  Cas.  150;  Gale  on 
Easements,  3rd  edit.,  149,  note  b.,  where  all  the 
cases  are  collected ;  Tickle  v.  Brown,  4  Ad.  &  £. 
362  )  Ilere  a  grant  is  presumed,  and  to  make  a 
title  under  the  Prescription  Act  (2  &  3  Will.  4,  c.  71) 
there  must  be  a  title  us  of  right ;  and  a  manifest 
distinction  is  drawn  between  Uie  right  to  a  way  and 
to  light. 

Davis  V.  Williams,  20  L.  J.,  N.  8.,  330,  Q.  B. 

Glasse,  Q.  C.  in  reply. 

The  yiCE-CHAKC£LLOR.~I  am  sorry  that  the 
good  sense  of  the  parties  has  not  enabled  them  to 
settle  this  dispute,  involving  an  amount  utterly 
incommensurate  with  the  length  of  the  argument 
necessary  in  order  to  enable  me  to  arrive  at  a  con- 
clusion, and  to  consider  points  of  law  by  no  means 
free  from  difficulty.  The  plaintiff  was  seised  in  fee 
of  the  house  in  question,  the  front  abutting  upon 
Bath-street,  the  back  upon  White  Uart-lane, 
adjoining  the  well-known  hotel.  It  is  clear  upon  the 
evidence  that  for  a  century  and  a  quarter,  if  not 
more,  there  has  been  an  open  space  freely  accessible 
by  the  public  to  pass  through  without  ob- 
struction, at  all  events  until  the  erection  of  the 
gates  forty  years  ago,  and  I  must  treat  this  lane  as 
at  that  time  a  public  way  like  any  other  in  the  city 
of  Bath.  Whilst  it  was  so,  the  commissioners  for 
the  improvement  of  Bath,  whose  property  (it  is  im- 
material how)  has  become  vested  in  the  corporation, 
conveyed  to  the  predecessors  of  the  plaintiff  the  site 
of  this  house  in  1793  (subject  to  a  rentcharge  of 
20/.  16s.  6dL)  in  fee,  and  it  was  described  as  bounded 
on  the  south  by  Bath-street  and  on  the  north  by 
White  Hart-lane ;  that  is  seventy-four  years  ago. 
I  am  satisfied,  on  the  evidence  of  old  witnesaee. 
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many  of  whom  speak  of  matters  more  than  half  a 
century  since,  that  this  was  just  as  much  a  public 
way  as  Bath-street  or  Stall-street  into  which  it  led. 
It  was  dark,  disagreeable,  and  no  doubt  dirty,  and 
only  used  for  the  sake  of  a  short  cut ;  but  it  was 
luidoubtedly  a  public  way.    The  plaintiffs  house 
does  not  appear  to  have  been  erected  more  than 
se^-enty    years  ago,  but  beyond  all  doubt  it  had 
a  back  door  opening  into  this  lane  as  well  as  a  front 
door  into  Bath-street,  and  for  manv  years  after  its 
erection  there  was  free  access  from  both ;  and  this  is 
not  denied  by  the  defendant.    It  is  also  proved  to 
my  satisfaction,  and  not  denied,  that  about  forty 
years  ago  this  back  door  was  closed  by  a  former 
occupier,  although  it  does  not   distinctly  appear 
whether  that  was  with  the  consent  of  the  freeholder; 
but  as  no  objection  appears  to  have  been  made  I  must 
assume  it  to  be  the  act  of  the  tenant  and  also  of  the 
freeholder.    The  evidence  is  contradictory,  but  I 
consider  it  as  proved  that  it  was  closed  by  a  pawn- 
broker, his  pledges  being  safer,  as  he  considered, 
without  a  back  door.     Accordingly,  from  about 
forty  years  ago  till  18G4,  the  house  was  without  a 
back  door,  but  it  is  distinctly  proved  that  in  the 
spring  of  18G4  the  present  occupier  restored  it  as 
much  as   possible    to  its   former   condition,  and 
reopened  the  back  door  into  White  Hart-lane;  that 
is  three  years  and  a  half  before  the  bill  was  filed. 
When  the  dispute  commenced  he  was  in  possession 
of  the  house,  having  a  free  access  into  Bath-street 
and  White  Hart-lane.    Another  very  material  thing 
relied  upon  by  the  defendant  is  this:  There  is  no 
dispute  that  at  least  forty  years  ago  this  lane,  never 
having  been  properly  lighted  or  cleansed  and  being 
dark  and  the  resort  of  disorderly  persons,  became  a 
nuisance,  and  the  occupier  of  the  hotel,  as  I  collect, 
with  the  concurrence  of  all  the  occupiers  of  the 
houses  abutting  upon  it,  for  the  purpose  of  abating 
the  common   nuisance,  erected,  at   the  east  end 
leading  into    Stall-street,    very   substantial   doors 
or  gates  nine  feet  high.     Some  of  the  witnesses 
say  these  were  sometimes  closed  in  the  daytime, 
and   constantly   at    nighty    the   evidence   is    not 
conclusive.    We  find,  however,  that  if  the  closing  was 
remonstrated  against  they  were  immediately  opened, 
and  the  freest  access  given.    Now,  one  question  is, 
did  the  erection  of  these  gates  alter  the  position  of 
affairs?    I  am  of  opinion  that,  inasmuch  as  the 
arrangement  was  satisfactory  to  all  the  inhabitants 
of  the  houses,  it  cannot  be  considered  as  the  renun- 
ciation of  any  right,  but  as  an  arrangement  for  the 
common  advantage ;  and  the  plaintiff  must  be  con- 
sidered as  having  the  same  rights  as  if  the  gates 
had  never  been  erected.    But  even  if  that  is  not  so, 
the  gates  only  being  closed  at  night,  if  the  ease- 
ment   were    used    only  during    the    day,    there 
would  be  no  difficulty  in  law;  for  if   the  right 
was    exercised  only  during   one  part   of   a  vear 
or  of  a  day — if  a  deed  could  be  produced  by  which 
the  owners  of  the  soil  had  contracted  to  open  it 
at  all  times  from  sunrise  to  sunset — that  would  have 
been  conclusive.     But,  although  there  may  be  a 
doubt  as  to  any  contract,  if  there  be  usage  for  more 
than  twenty  years  the  court  presumes  a  grant  as 
diatinctly  as  if  the  right  were  proved  to  exist  by 
deed.    I  think,  therefore,  that  the  defence  of  the 
corporation  as  to  the  erection  of  these  gates,  fails 
at  any  defence  of  their  acts  in  closing  the  access 
from  Stall-street.    Another  very  material  point  is 
this: — The  plaintiff  (that  is  one  of  his  predecessors) 
having  closed  this  back  door,  and  allowed  it  to 
veoiain  so  closed  for  at  least  thirty  years,  and  only 
xeopened  it  some  four  years  since,  must  he  be  con- 
sidered to  have  abandoned  his  right  ?    The  law  on 
this    point   is   not   entirely  free  from  difficulty; 
bat;  at  I  understand  the  principle  upon  which  I 
mean  to  act,  it  is  this:— A  right  of  way  or  a  right 
to  li|^t  majr  be  abandoned,  and  it  is  always  a 


question  of  fact  to  be  ascertained,  sometimes  by  a 
jury,  and  sometimes  by  this  court,  from  certain 
circumstances,  whether  the  act  was  itself  an  aban- 
donment or  intended  to  be  so.  If  in  this  case  the 
defendants  had  commenced  building  before  this 
door  had  been  reopened,  I  should  have  been  of 
opinion  that  the  plaintiff  had,  by  allowing  it  so  to 
remain  closed,  shown  that  he  intended  to  abandon 
his  right,  and  that  in  that  event  he  could  not  have 
sustained  his  bill.  Now  this  distinctly  appears  by 
the  case  of  Moort  v.  Ransom  (supra),  an  analogous 
case,  and  a  very  valuable  authority,  where  the 
plaintiff  having  ancient  windows  pulled  down  the 
wall  in  which  they  were,  and  erected  a  blank  wall,  and 
allowed  it  so  to  remain  for  seventeen  years,  during 
which  period  the  defendants  erected  buildings  which 
thev  could  not  have  done  if  the  windows  had  re- 
mained, and  incurred  expenses.  Lord  Tcnterden, 
in  the  Court  of  Queen's  Bench,  held  that  the 
plaintiff  could  not  maintain  an  action,  and  directed 
a  nonsuit.  But  it  is  clear  that  if  there  had  been 
no  building  erected  before  the  expiration  of  the 
seventeen  years,  the  plaintiff  might  have  resumed 
his  windows  and  gained  a  new  right  of  action. 
This  also  appears  in  Stokoe  v.  Singers  (suora), 
where  Sir  William  (then  Justice)  Erie  neld, 
that  if  the  defendant  had  incurred  expense  on 
the  faith  of  windows  being  closed,  the  plaintiff 
could  not  recover;  that  is  a  case  of  great 
importance.  In  Wen-d  v.  Ward  (supra)  Alderson 
and  Pollock,  BB.  held  mere  nonuser  of  a  way  no 
abandonment  by  the  party  in  the  absence  of  the 
acquisition  of  rights  by  other  parties  in  consequence, 
but  only  an  inference  that  he  had  no  occasion  to  use 
it.  Mr.  Cole  referred  to  Crossky  v.  Lwhtowler  (supra) 
as  to  fouling  a  stream,  the  material  circumstance 
there  being  that  within  twenty-five  years  Crossley 
had  altered  his  position  and  erected  large  works  in 
such  a  manner  as  to  show  an  abandonment ;  but 
Wood,  V.  C.  held  that  there  had  been  none,  because 
rights  had  not  been  acquired  by  other  parties  mean- 
time. That  is  my  view  of  this  case.  Inasmuch  as 
this  house,  if  originally  erected  (as  I  think  it  was) 
with  a  back  door  leading  into  the  lane,  conferred  on 
the  owner  as  much  right  to  use  such  back  door  as 
he  had  to  use  the  front  door;  while  he  had  that 
right  no  one  could  say  *'  you  shall  only  have  one 
door  ;**  he  could  use  either.  It  is  clear  that  if  this 
door  had  been  open  the  whole  time,  but  during  that 
whole  time  there  had  been  nothing  more  than  the 
right  and  no  exercise  of  it,  there  was  a  continuing 
right  in  the  plaintiff  to  re-open  it,  unless  in  the  in- 
terval some  other  parties  had  acquired  rights  so  that 
it  would  be  a  prejudice  to  them.  And,  on  this  prin- 
ciple, if  the  door  had  been  closed  to  the  last,  the 
plaintiff  would  have  failed  in  this  motion.  But  the 
defendants  rely  on  his  abandonment  of  the  right, 
when  four  years,  or  at  least  three  years,  before  their 
attempt  to  exercise  any  adverse  rights,  he  actually 
reopened  it ;  and,  as  far  as  I  can  tell  on  the  dealings 
which  took  place,  they  knew  perfectly  well  that  this 
door  was  used  in  the  same  manner  as  the  doors  of 
the  other  houses.  This  gentleman,  therefore,  who 
thought  fit  thus  to  re-open  this  door  four  years 
before  any  adverse  act,  and  who  objected  to  such 
act,  thereby  showed  his  intention  not  to  abandon 
his  right ;  and  his  contention  that  he  had  never  fully 
abandoned  it  whilst  no  other  parties  had  acquired 
adverse  rights,  must  succeed ;  and  he  has  preserved 
his  right  on  the  authority  of  Stokoe  v.  Singers  and 
the  other  cases.  On  these  grounds  I  am  of  opinion 
that  there  was  no  abandonment ;  it  was  a  mere 
suspension  of  the  right,  and  the  plaintiff  had  a 
right  to  re-open  the  door  as  he  did  in  I8Hi,  and  as 
owner  of  the  house,  to  have  as  theretofore  two 
entrances.  The  defendants  suggest  that,  finding 
this  lane  liable  to  be  closed  by  gates  at  both  ends^ 
there  was  on  the  authoti\,\fi&  \]iDL<(^  iv^X.  \a  Oa^SX  ^ 
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each  end.  But  tboy  found  dicplaictiS  in  poateMion  ; 
and  the  defcndaoCa  iiaring  uo  legal  power  to  inter- 
fere witb  a  public  vny,  aud  cleftrl;  none  as  to  a 
priratc  one,  the  pluntiS  bniinK  k  right  to  come 
Into  the  lane,  and  finding  alto  thU  house  with  the 
door  in  use.  what  possible  right  had  the  corporation 
to  SJif,  "  We  vill  close  up  Che  access,  and  he  (tudl 
go  the  other  vaj  V"  In  this  instance,  on  the  qoes- 
tioD  of  the  right  of  stopping  up  ways,  this  may  be  a 
small  matter,  and  I  am  sorry  that  the  good  seme  of 
the  parlies  did  not  lead  them  to  settle  it  by  com- 
pensation :  but  I  do  not  find  that  any  was  offered. 
The  defendants  say  he  only  gave  liXi/.  for  it;  that 
may  be,  but  it  turns  out  that  120/.  more  was  laid 
out  upon  it  by  the  tenant.  At  all  eve□t^  he  was 
owner  in  fee,  and  had  a  right  to  exercise  the  bene- 
flcial  rights  of  an  owner ;  and  whether  they  bo  small 
or  great  no  one  has  a  right  to  stsp  up  a  path,  and  if 
he  docs  it  is  at  his  own  peril.  II  he  finds  a  free 
access  (there  tieing  one  here  as  much  as  in  any 
street  in  Batb),  he  must  find  some  competent 
anlhorily  before  he  interferes  with  it,  and  cannot 
come  to  the  Court  of  Chancery  and  set  up  a  caae 
depending  on  the  value  of  the  subject-matter.  I 
was  astonished  atan  attempt  at  first  Diadetodispute 
the  plaintiS's  title.  Ue  was  in  possession  In  18SG, 
and  being  a  solicitor  wn*  well  known  to  the  town 
clerk;  but,  notwithstanding  that,  the  defendants 
thought  fit  to  question  his  title.  lie  having  been  in 
potiesaion  for  ten  years,  paying  ground-rent  to  this 
very  corporation,  they  first  deny  his  title,  and  then 
tyrannically  take  the  matter  into  thefr  own  hands. 
But  even  assuming  they  were  right,  before  taking 
■uch  an  unwarrantable  step  as  stopping  up  his 
way  they  should  have  offered  him  compensation, 
and  it  seems  that  he  made  such  a  proposal. 
With  respect  to  the  remedy,  the  case  of  ^meer  t. 
Tit  LonitoH  and  Birmingliam  Railwaif  Q/mpang  (aupra) 
is  conclusive.  There  Ihe  plaintiff  was  owner  of  a 
livery- stable  in  the  UazupKead-road.  and  Sir 
Lancelot  Shadwetl  and  Lord  Cottenham,  on  appeal, 
Laid  down  the  rule  that  where  there  was  a  public 
nuisance,  and  at  (he  same  time  a  private  injury,  a 
bill  would  lie,  and  granted  an  injunction,  although 
the  case  resulted  in  an  arrangement.  Here  what  has 
bean  done  is  unjustifiable,  and  whether  it  is  a  public 
or  private  way  is  immaterial.  If  it  is  a  public 
matter,  BO  that  it  is  a  nuisance,  and  the  Attorney- 
General  could  have  instituted  a  suit,  it  ii  also  one 
which  materially  affects  the  [d^tiS  a*  an  indi- 
vidual, and  he  is  therefore  entitled  to  maintain  his 
bilL  With  reepect  tothe  individual  injury,  Mr.  Cole 
contended  that  that  was  wholly  displaced  by  the 
■ccond  paragraph  of  the  bill ;  bnt,  m  far  from  it, 
the  plaintiff  claim*  the  right  to  go  into  the  lane  and 
along  it  into  Stall-street ;  and  as  be  has  reopened 
the  door,  no  adverse  right  having  been  meantinie 
acquired,  hii  right  of  reopening  continued  during 
every  day  of  the  last  twenty  yean.  The  numerous 
authorities  which  have  been  cited  all  go  on  the 
general  principles  and  upon  that  the  ^ainttff  is 
entitled  to  this  back  door,  sod  by  means  of  it  to  go 
into  the  back  lane  for  any  purpose,  either  right  or 
left.  He  is  also  entitled  (which  may  be  important 
to  him)  to  take  a  cart  from  one  end  tothe  other.  I 
agree  with  Mr.  Cole  as  to  the  narrowness  of  the 
question,  and  insignificance  of  the  injury,  and 
that  the  court  need  not  have  been  tronbl^  with  it ; 
but  it  involved  matters  of  public  consideration, 
although  the  contention  has  arisen  from  irritation 
on  both  sides,  inducing  the  parties  to  stand  upoa 
their  rights,  whether  as  a  public  or  a  private 
question.  The  plaintiff  is  entitled  to  the  injunction, 
at  the  same  time  it  is  entirely  a  case  for  compenia- 
tion ;  although  I  agree  with  Mr.  Glasse  that  under 
Lord  Cairns'  Act  the  court  could  not  entertain 
the  question  of  damages  upon  an  interlocutor; 
appikUioD. 


Solicitors  for  the  plaintiff,  :/7w«nij    While   and 

Solicitors  for  the  defendants,   Claikf.    Wuodcoct, 
and  Bstand. 


Jan.  20  omf  22,  and  FA.  28,  18C8. 
E*ai.  OF   Debut   r.  The    Bmr  Dii'iiovEJiBirt 

COIUUSSIOKEUB. 

Sm«arei  Hemdral  Act  1855  (18  5"  10  I'lrt.  c.  121), 
2i—WateTcoaTK  ated  for  conrrsnnce  of  Mieaat 
yuninq  a  nauanct—Peaer  of  local  aulLorilg  to  maU 
tadthei 


(5J-C 


Jong  the  lame  or  intttadlhtrtof^Uighiajy  Act, 
Will.  4.  e.  GD),  M.  «7  and  ftJ ;  Bury  liaonxf 
cl,  (9  i'  10  Vict.  c.  ccxtiii.\  M.  102  and  no 

Action  for  injarj  to  the  plaintiff"!  rtctnion  in  a  close  of 
land.  Along  one  tide  tj  the  close  in  qualion  a  rattr- 
course  \ad  fomerig  floaed,  u-kieti  Iting  partly  vttd 
for  the  comeyancc  of  tewage,  had  become  a  nntanet. 
The  defendanu,  icho  icere  the  local  aulhorili/  under  tile 
Xuitanca  RtmooalAct  1855,  commiKioaert  unda  lie 
Bay  Improoemait  Acl^andWaiciteeitreti/ort  o/kigk- 
Kow,  being  of  opinion  thai  the  aalercoarae  ahich  had 
MO  beconte  a  nuiianct,  could  not  be  rendered  innocaoat 
mithoutthehfingdoicnafateuier,  contlrucltd  a  leaer 
for  IJk  reception  of  the  tewoge  ichich  had  formerly 
Jlomd  down  the  lailercoarte.  Thi,  K«er,  for  about  a 
hundred  yardi,  folloiBed  the  line  of  the  tcalercaurte,. 
bat  lAen  diverged  and  croMsed  the  plaintiff't  cloK  la 
a  diagonal  direction  for  lAoat  three  hundred  yard$  W 
join  another  sewer  pasting  under  a  hiahumn  on  Ihs 
opposileti<U  oflheplainliJ"e  doee.     The  conitmctioa 

•  of  the  Mwer  tn  thii  dinclioa  tt'iu  the  least  eipennve 
and  molt  contenient  courte  that  could  hast  bctu 
adopted. 

Held,  per  Kttty,  C.  B.,  and  Channell,  B.  (jiisitnliente, 
Martin,  B.^lhat  lie  dtfendants  acre  noljustijied  under 
the  Ntitanca  Benumil  Act  1855,  tn  coastrucling  tie 
tewer  acrais  the  pfoinfrf »  cfose,  inasmuch  as  the 
sneer  which  may  be  eoialratted  tatikr  the  22nd  section 
of  that  Act  is  to  be  in  substitution  for  the  aalereturse 
which  has  become  a  nuisance,  and  as  nearly  as  potsibte 
identical  leilh  it  in  position,  and  there  was  nothing  la 
iihom  that  the  nuisance  could  not  hapt  been  abated  hg 
constructing  a  sewer  in  the  same  jioailion  and  direction 
as  the  icalercaurse ; 

Held,  also,  that  although  the  plaintiff's  close  ar^ined  a 
highutay,  the  defendants  were  not  juitijied  in  con- 
itrucling  the  seurer  under  Ihe  07th  and  Wth  sections  ^f 
thta^G  WilH,c.B». 

7»e  Bury  Improvement  Act,  ss.  102  and  110,  gives 
the  commissioners  a  general  pourer  to  mate  ichalerer 
seaers  or  drains  they  nay  think  necessary,  and  \f 
necasary  to  carry  their  seaers  into  or  through  tag 
tnchatd  lands  or  other  pkicis  not  being  a  public  woy 
Kilhin  the  limits  of  the  Act,  but  the  exercise  ofthit 
pouxris  conditional  upon  the  giving  of  a  trrtoin  notice. 
Xo  such  notice  had  in  this  case  been  given,  but,  p«- 
Martin,  B.,  the  powers  contained  in  the  yvisaaca 
Bemacal  Act  185B,  are  not  to  be  in  any  u^y  affected 

viouily  existing  local  Acts    with  reference  to  similoT 

In  this  action  the  plaintiff  declared  that  the  defen- 
,  dants  iniut«d  his  reversion  in  certain  land  in  pos- 
I  seaaicHi  <^  the  tenants  of  the  i^aintiS  by  cutting  a 
trench,  and  constructing  and  kce|dng  constructed 
[  a  tewer  thcreic. 


MAGISTRATES'  GASES. 


Ex.] 


Rtn.  or  Dbkbv  v.  Tse  1 


r  Imfhovbxeht  Comhisbiovxxs. 


The  dcfenJaaU  pleaded ;  1.  Not  guiltj,  by 
■Ut.  IS  &  19  Vict  c.  121,  a.  12;  11  &  1^  Vict.  c.  G3, 
1.  139  i  2.  Tbe  pIiuatifTs  leave ;  3.  A.  juitification 
br  the  defendaatB  under  the  powen  coriierred  upon 
them  bj  the  Bury  ItuprovenieoC  Act  184(>  (0  &  10 
Vict,  c  ecxuiii.),  aod  pirticulnrly  sect.  102  (hereiu- 
titer  called  the  Speciid  Act). 

The  plaintifi  replied :  1.  Taking  lasue,  2,  to  the 
third  i>lea,  that  the  defeodnntg  nude  tbe  sever 
■here  do  commoii  Kver  previovuly  existed,  and 
iTerrJDK  want  of  tbe  notice  specifying  the  work. 
tc^  required  by  the  1 10th  section  of  the  Special 
Act. 

Joinder  of  issue  and  demarrer  to  the  second 
iraUcatioa. 

Tbe  c«s«  came  on  to  be  tried  before  Mellor,  J., 
at  the  Manchester  Spring  Auizes  1867,  when  a 
Terdict  was  entered  by  consent  for  tbe  plaintiff, 
•object  to  the  opinion  of  the  court  upon  a  special 

The  facts  of  the  special  case,  so  far  as  material 

The  plaintiff  was,  at  the  time  of  the  injuries  com- 

Cned  of,  entitled  to  the  reversion  of  and  in  tbe 
[  through  and  in  which  the  trench  and  newer  in 
tlie  declaration  mentioned  were  cut  and  constructed. 
Hie    defendants  were    the    Bury  ImprOTCment 
Commissioners,  and  also  the  sun-eyon  of  highways 
within  the  limits  of  Ibe  Special  Act  under  tbe  63nd 

He  said  land  was  part  of  a  farm  called  "  Hartly 
Ftdd,"  Knd  was  then  held  by  certain  persons  as 
teeanti  for  Htcs,  but  was  in  the  occupation  of 
William  Cbadwick  as  anderleisce,  under  a  lease  for 
fooftccn  years,  from  tbe  year  1S58. 

It  appeared  that  prior  to  tbe  constrnctioD  of  the 
titndi  end  sewer  in  tbe  declaration  mentioned  at 
tbe  innction  of  two  highways,  called  the  Butt 
and  Rochdale  turnpike  road  and  the  Chcsham  Fold- 
KMd,  three  sewers  met  and  discharged  their  con- 
Inta  into  a  brook  or  watercourse  called  the  Hartly 
Brook.  Complaints  were  made  to  defendants  of 
the  state  of  the  brook,  and  in  consequence  of  such 
eomplaints,  and  of  tbe  brook  or  watercourse  being 
in  point  of  fact  a  nnisance  within  the  meaning  of 
the  Nuisances  Removal  Act  18ad  (18  &.  10  Vict. 
c  ISI),  the  defendants  cut  and  constructed  the 
tRnch  and  sewer  complained  of,  being  a  new  trench 
and  sewer  averaging  about  ten  feet  deep,  with  an 
ciriiteen  inch  tile  drain,  where  no  commoii  sewer 
More  existed,  through  the  land  of  the  plaintiff, 
the  aame  being  enclosed  land,  and  not  a  public 
way,  and  being  witbia  the  limits  of  the  Specif  Act. 
Ttus  new  lewer  was  connected  with  Vie  sewers 
before  mentioned,  and  by  means  thereof  the  dcfen- 
danta  intercepted  and  diverted  away  from  tbe  said 
Bartiy  Brook  the  whole  of  the  sewage  and  drainage 
of  the  said  several  sewers  respectively,  and  con- 
veyed the  same  into  and  through  the  plaintiff's  said 
landa 

The  new  sewer  did  not  follow  the  course  of  the 
brook,  but  diverged  across  the  plaictiff's  land  until 
it  reached  a  lane  called  Back-lane,  down  which  it 
was  corttinucd,  and  was  ultimately  connected  with 
m,  •fstem  of  drainage  and  sewerage  made  by  the 
'-•—' — (,  communicating  with  the  river  Kochc. 

e  could  not  have  been  removed  with- 
ont  constructing  a  new  tewer,  and  tbe  course 
pnnued  by  the  defendants  was  tbe  most  inexpensive 
■nd  coDvenient  for  that  purpose. 

No  notice  was  given  by  the  defendants  under  tbe 
110th  section  of  tbe  Special  Act  before  commencing 
Um  said  trench  and  sewer  through  and  on  tbe 
plaintiS's  land.  Snch  tiendi  and  mwct  were  made 
with  the  coneeot  of  Chadwick  the  tenant  in  occnpa' 
tion,  bnt  not  with  the  cooseiit  of  the  tenant  for  Ufe 
or  ^aintiff.  It  was  fotiod  that  the  defendants  had 
injond  the  plaindlTa  lercraion  ij  coutmcting  the 


[Ex. 


trench  and  sewer.  The  questions  for  the  court 
were,  first,  whether  the  defendants  were  justified 
under  the  Acts  mentioned  in  tbe  pleadings  or  any 
of  them  in  construettiig  tbe  said  trench  and  sewOT 
as  in  tbe  declaration  complained  of ;  secondly, 
whether  the  defendants  ought  to  have  given  notice 
under  tbe  IIOIU  section  of  the  Special  Act  before 
commencing  the  works. 

The  Nuisances  Removal  Act  18  &  I'J  Vict,  c.  121, 
SS.21,  22,  enacts  as  follows  :— 


opLulon  of  tt 


UtOgDl 


!  ol  snv  wuor,  mi 
huildfpgB,  or  pi 


inlhorlty  fibalL  snd  Ibfty  sn  benbj  rcqalred  to,  Isv  dovnmcb 
mswTT  or  other  gtmctiuv,  and  to  kMp  Iha  SAme  in  good  sod 

Mune  powers  M  to  BulprlDBliuidtor  lbs  purposes  Ibereor,  inil 
to  be  entlttisd  to  recover  the  nsme  pcn«lUe»  fa  ciw  of  ialer- 
larena<  Ifaerewtib  u  nr*  CDDIiined  in  tbe  mih  ind  eath  lecttons 
of  Ibe  AM  pwisert  In  Iho  Bin  jnd  0th  jut-rt  o!  the  roign  ot  Ktog 

AmeDdlug  »bo  Lawa  relating  to  HlghwByH  in  EnglBjid."  And 
■nch  Jocsl  sathorltf  are  hereby  authoheed  fmd  empowered  to 

Ibereafler  oilDg  for  the  pu'rpowe  ifonBild  the  SBld  dlli-b, 

pafmeDt  eltber  fmmedlare  or  hDDDa],  or  dlBtrlbuttd  over  a 


right  nod  power  of  sppoi 

me  made  for  the  repair  or  the  bighwaj,  and  tl 

contained  In  the  BDctloD  ab^  be  deemed  to  be  pan  ui  mu  law 

relating  lo  hlghicBTa  iQ  EBglaiid.  4c. 

The  G7th  and  GBth  sections  of  the  Highway  Act 
(o  &  6  Will.  -1,  c.  50)  enact  as  follows : 

open  ail  dltche^ 


wtiarj  In  or  through  any  landa  or  giDundi 

tti  of  such  landi  or  eroniida.  prodded  tbey 

lUcS  and  paid. 

By  tbe  aoth  and  gist  sections  of  the  Bury  Im- 
provement Act  (\>  &  10  Vict.  c.  ccxciii.),  it  is 
enacted: 

eo.  Thai  the  Linde  Clauiu  ConaoUdalloa  Act  IMG  eball  be 
Incorporaledaadformpart  of  this  Actj  and  Iho  pravtelone  ot 
IlieBald  Lands  ClnnHe  Coniolfdatloii  Act  shall  he  applicable 


I.  Provided  bI 


T  In  Ibli  A< 


I  authorise  the 


ths  CI 


pidn  thereof. 

By  the  82nd  section  .     _ 

•tituted  surveyors  of  highways  within  tbe  limits  of 
the  Act. 

Tbe  lOanil  section  eoablea  the  commissioners  to 


Ex.] 
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Easl  or  Duui  e.  Tbb  Bust  iHrBOTutiar  Coiniiwiomma. 


tXx. 


cauM  to  be  nude  such  icwen  and  dr&ini  u  the; 
•hall  think  neceiwrj  (or  the  effecttial  dnuaini;  the 
liiniu  of  the  Act,  and  in  cue  it  ihaU  be  faand 
necessary  for  completing  anj  of  the  aforeaaid  work* 
to  build,  carry,  or  continue  the  lame  into  and 
through  any  inclosed  lands  or  other  place,  not  being 
s  public  way,  it  ihsU  be  lawful  for  them  to  build, 
carry,  and  conliniie  the  eame  into  or  through  the 
said  lands  or  other  place  accordingly,  making  full 
conipensatian  to  the  ownen  and  occupiers  thereof. 

The  lOJth  section  gives  them  power  to  alter,  arch 
over,  amend,  clear,  and  scour  out  all  or  any  of  the 
sewers  within  the  limits  of  the  Act,  and  alio  to 
cleanse,  drain  off  into  any  sewers,  ot  otherwise 
ftbate,  all  stagnant  ponds,  ditches,  and  other  re- 
ceptacles of  foul  water  and  fllth  existing  within  the 
limits  of  the  Act,  and  foe  these  purposes  to  exercise 
tbe  same  pon'ers  as  arc  rested  in  them  with  respect 
to  making  new  sewers. 

The  UOth  section  provides  that 


Sect.  Ill  provides  that  persons   aggrieved  may 
appeal  to  the  qaarter  sessions. 

By  the  135th  and  ]2Sth  sections  it  is  enacted 


Act  wlibout  bfilDS  l]ftt>ls  (o  anvaci 
or  »nj  oihor  It-gal  prnoemtlngi 


Ijonsa,  bolMLng,  or  Olhar  bendlUmeDl  n 
this  Act.  Hhall  bfl  dunsgeA  or  otbenrln  pr 


DdldBtly  tSeOea, 


Ttmplt.li.C.(,-w\thbiiaJoiti,<iC.nwiJ.A.R«sstlC). 
—The  first  question  is,  whether  the  defendants  had 
paiver  to  do  what  thej  have  done  under  the  Nuisances 
Senioval  Act,  sects.  21  and  22.  There  is  nothing 
in  Ihii^c  sections  which  gives  them  a  right  to  divert 
a  ditch  or  watercourse,  and  bring  it  upon  land 
At  a  distance  belongiag  to  aaotber  person.  The 
power  given  ii  for  the  purpose  only  of  abating  a 
£ul.-anc<^,  and,  if  it  cannot  be  otherwise  rendereil 
innocuous,  to  "lay  down  a  sewer  or  some  other 
structure  along  the  same,  or  part  thereof,  or  initead 
thereof."  It  is  a  mere  power  of  reconstruction, 
keeping  to  the  same  lioe.    "  Intteal  thenof  '  means 


n  the  Mme  coone  that  existed  before,  or  even  if  it 
nust  receive  a  wider  meaning  it  can  only  entitle 
the  local  authority  to  bring  (he  sewer  upon  land 
uljoining,  and  by  the  side  of  the  highway,  not  upon 
Illy  part  of  a  private  owner's  land.  A  power  at 
iiich  magnitude  as  that  would  not  be  given  in  tneli 
diiubtful  words  -,  a  sewer  like  this  would  intertcfv 
with  the  use  of  the  land  for  agricultural  and 
building  purposes.  This  is  a  mere  power  to  covar 
and  improve  open  flitches .  There  is  no  pn>- 
1  for  giving  the  owner  adequate  compensatioD. 
The  only  compensation  given  is  that  given  hy  tb9 
■lighway  Act  (S  &  6  WUI.  4,  c.  50),  s.  67.  Thrt 
iierely  relates  to  temporary  and  surface  damagr. 
\Vith  respect  to  the  Local  Improvement  Act,  the 
KOth  and  81st  sections  show  that  it  never  can  have 
been  intended  to  give  this  power,  tor  tbey  cipresalj 
provide  that  the  powers  of  the  Lands  Cianses  Con- 
solidation Act  as  to  taking  laud  shall  not  be 
ciercisnl  without  consent.  By  the  110th  aecUon 
notice  is  a  condition  precedent  to  carrying  wort* 
under  inclosed  lands. 

Ifaniily,  Q.  C.  (with  him  ffoZbr).— It  cannot  have 
been  intended  that  the  consent  of  the  owner  sbonU 
he  necessary  to  the  exercise  of  these  powers  by  tba 
local  authority,  for  it  would  make  all  improvement 
ot  large  towns  almost  impossible.  The  policy  at 
the  legislature  in  such  case*  is  that  the  pn*ato 
rights  of  individuals  must  give  way  for  the  b^ieflG 
of  the  community  at  large,  and  tliat  the  indiTidnal 
shall  receive  compensation  for  any  loss  he  may  tn*- 
lain.  IfOoking  to  the  intention  of  the  Legislatnm 
unequivocally  manifested  in  the  enactments  bf 
ifbich  session  after  session  increased  powers  an 
given  to  local  attthorities,  the  court  will  not  put  a 
narrow  constniclioo  upon  the  words  of  the  Acts  now 
ia  qneation.  The  Slit  and  22nd  sections  d  the 
:^uisance8  Removal  Act  must  clearly  be  takea 
together.  The  21st  section  gives  power  to  make 
ijrains  and  watercourses  where  none  existed  befon^ 
in  lands  adjoining  the  highway,  upon  paying  the 
.  .  ner  for  damage  sustained.  Can  anything  be  a 
narrower  construction  of  the  Act  than  to  say  that 
■'adjoining  the  highwaj;  "  must  mean  "in  the 
margin  of  the  field  running  alongside  of  the  high' 
way?"  Cases  may  occur  in  which  no  outlet  coiald 
iie  procured  for  the  sewage^  and  no  means  of  abating 
a  nuisance  except  by  going  on  land  of  a  private  in- 
dividual for  a  short  distance  away  from  the  line  ol 
the  highway.  The  81st  section  of  the  local  Ael 
refers  only  to  taking  land,  not  to  this  cose.  It  most, 
however,  be  admitted  that  notice  was  necesiaij 
under  the  local  Act,  but  the  defendants  do  uot 
Justify  only  under  that  Act.  The  powers  given  b) 
[hat  Act  are  superseded  by  the  more  general  powm 
given  by  the  Nuiaances  Itemoval  Act.  The  22nd 
section  of  that  Act  incorporates  the  prorisiona  ol 
the  07th  6cc!iou  of  the  Highway  Act  by  which  tbi 
owner  is  to  be  compensated.     He  cited 

itw.  V.  Badldn,  6  Jur.  K.  8.  1370;    30  L.  J.  K 

A>jr'v.  (.'«,6Jor.N.  S.  13*8. 
TfHpk,  Q.  C.  in  reply.— The  sewera  are,  hy  tb 
ISOth  section  of  the  local  Act,  vested  iu  the  com 
niissiouers.  Ttiis  involves  an  eajoymeut  exdniiTi 
of  the  owner.  The  ol]ier  side  is  driven  to  caatew 
that  the  local  Act  is  superseded  by  Ihe  general  Acl 
but  that  is  not  so : 

FOzjernld  v.  ChamiHityl,  30  L.  J.  779,  Ch. ;  o  L.  1 
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the  improvement  of  the  town  of  Bury,  surveyca 
of  the  highways,  and  the  local  authority  nodi 
the  Nuiaa^iea  Bemoral  Act,  are  ined  by  toe  [tail 
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tiff  Bt  reTerdoDer,  upon   the  determination  of  a 
a  lease  for  livet,  of  a  field  or  piece  of  land  through 
and  acrost  which  the  defendants  have  carried  a 
•ower,   which  they   have  constructed    under  the 
powert  alleged  to  have  been  conferred  upon  them 
bj  sereral  Acts  of  Parliament,  in  consequence  of  a 
former  sewer  haying  become  a  nuisance  within  the 
meaning  of  the  Nuisances  Removal  Act  (18  &  19 
VIcL  c  121).    There  was  formerly  an  open  sewer 
from  a  point  described  as  the  junction,  and  descend- 
ing southwards  to  the  river  Iloche.    At  this  point 
called  the  junction,  three  sewers  belonging  to  the 
town  of  Bury  converged,  and  constituted  the  nui- 
sance in  question,  to  remedy  which  the  defendants 
constracted  a  covered  sewer,  carrying  it  for  a  small 
distance  of  about  100  yards  along  the  site  of  the 
old  sewer,  and  then  diverging  towards  the  west, 
made  it  to  enter  the  piece  of  land  in  question,  and 
pass  through  and  under  it  for  the  space  of  about 
800  yards  to  a  highway  at  its  south-western  comer, 
whence  it  passed  into  another  public  sewer,  which 
also,  after  a  southerly  course  of  about  a  mile,  dis- 
charged itself  into  the  river  Roche.  The  defendants 
justified  this  act  under  the  18  &  19  Vict.  c.  121, 
s.  22,  and  the  question  is  whether  they  were  autho- 
rised to  carry  this  sewer  through  the  close  in  ques- 
tion.   I  am  of  opinion  that  the  defendants  had  no 
tuch  authority,  and  that  the  plaintiff  is  entitled  to 
the  judgment  of  the  court.    Upon  considering  the 
ssfveral  Acts  referred  to,  it  will  be  found  that  the 
defendants,  as  improvement  commissioners  of  Bury, 
acquired  the  ownership,  and  became  entitled  to  the 
ccmtrol  and  management  of  the  whole  of  the  sewers 
within  the  district,  subject  only  to  the  right  vested' 
in  the   local   authority,  to  correct  or   remedy  a 
nuisance  existing  in    any    sewer  or  drain  under 
the   provisions   of   sect.  22    of  the    Act    before 
lefeiried    to.      The    right    conferred    upon     the 
defendants   under    this   22nd    section    is    merely 
^to  lay  down  a  sewer,  or  some  other  structure 
along  any  ditch,   gutter,    drain,    or   watercourse 
4ised   for   the    conveyance    of   sewage,   or   some 
part  thereof,  or  instead  thereof  where  such  drain 
has  become  a  nuisance,  and  cannot  be  otherwise 
Tendered   innocuous,"     But   the   board    have  no 
general  power  to  construct  new  sewers  or  to  deal 
with  old  ones,  except  under  the  above  words  of 
the  Act.     That  power  is  conferred  upon  the  im- 
provement commissioners,  who,  by  the  express  lan- 
guage of  sect  102  of  the  Improvement  Act,  are 
authorised  to  construct  whatever  sewers  and  drains 
they  may  think  necessary,  not  only  in,  under,  and 
ecross  the  underground  cellars  and  vaults  within 
the  district;  but  also,  if  necessary,  to  carry  their 
aewers  into  and  through  any  inclosed  lands,  or 
other  places  not  being  a  public   way,  within  the 
limits  of  the  Act.    But  the  exercise  of  this  power 
is  subject  to  the  right  of   compensation  in  the 
owners  and  occupiers  of  the  land,  and  subject  also  to 
the  condition  of  giving  a  public  notice  of  twenty- 
eight  days  before  the  commencement  of  the  work, 
and  of  appointing  and  holding  a  meeting  of   the 
eommissioners  to  consider   any  objections  which 
may  be  made  by  any  one  interested  in  the  execu- 
tion of  the  contemplated  works.    And  further,  if 
the  commissioners  should  decide  against  the  objec- 
tion and  persevere  in  the  work,  the  party  aggrieved 
has  an  appeal  to  the  quarter  sessions  against  their 
decision.     The    effect    of    the    Acts   considered 
together  appears  to  be  to  confer  upon  the  autho- 
rities  constituted  under  the  local  Act  a  general 
power    to   make   and    maintain,    repair,    divert, 
ct    alter    all    drains   and    sewers,    old    or   new, 
when,    where,   and   as   they   deem   necessary  or 
expedient.    But  this  power  is  subject  to  reason- 
ahte  restrictions  and  conditions,  and  among  them 
Am  all  important  condition  that  the  ovmers  of  pro- 
p«^  tak^  or  injured,  and  the  ratepayers  by  whom 


the  cost  of  all  these  works  must  be  borne,  may  be 
heard,  in  the  first  instance  before  the  local  autho- 
rities against  the  proposed  works,  and  at  last 
may  appeal  against  their  decision  to  another 
tribunal.  But  on  the  other  hand  the  local 
authority,  wherever,  throughout  England,  the 
general  Act  is  adopted,  is  invested  with  a  specific 
but  unlimited  and  unconditionid  power  to  put  an 
end  at  once  to  any  nuisance  found  to  exist,  and 
which  may  endanger  or  prejudice  the  public  health ; 
and  for  this  purpose  they  may  cover  in  or  repair,  or 
alter  any  drain  or  sewer,  or  make  an  old  sewer  into 
a  new  one,  if  necessary  to  do  away  with  the  nui- 
sance. But  this  seems  to  be  confined  to  cases  of 
necessity,  and  to  the  operating  locally  and  on  the 
spot  upon  drains  or  sewers  in  which  a  nuisance  has 
arisen.  I  think  it  cannot  have  been  the  intention 
of  the  Legislature  to  confer  an  unlimited  and  un- 
conditional power  upon  the  local  authority  to  con- 
struct new  sewers  wherever  they  in  their  discretion 
may  thmk  fit,  whether  through  or  under  inclosed 
lands  or  houses  or  buildings  of  whatever  class  or  de- 
scription or  value,  and  at  whatever  amount  of  expense, 
without  notice  and  without  appeal,  and  without 
an  opportunity  to  either  ratepayers  or  proprietors 
even  to  appear  and  be  heard  against  the  contem- 
plated works,  however  seriously  they  might 
affect  their  interest,  their  comfort,  or  their  pro- 
perty. The  102nd  section  of  the  Act  {9  &  10  Vict, 
c.  ccxciii.)  after  providing  that  the  commissioners 
may  construct  such  and  so  many  main  and  other 
sewers  and  drains  as  they  shall  think  necessary, 
proceeds  to  enact  that  **  In  case  it  shall  be  found 
necessary  for  completing  any  of  the  aforesaid 
works,  to  build,  carry,  and  continue  the  same  into 
and  through  any  inclosed  lands  or  other  places,  not 
being  a  public  way,  it  shall  be  lawful  for  the  com- 
missioners to  build,  carry,  and  continue  the  same 
into  or  through  the  lands  or  other  places  accord- 
ingly, making  full  compensation  to  the  owners  or 
occupiers  thereof."  Then,  by  sect.  110,  "Before 
making  any  sewer  where  no  common  sewer  pre- 
viously existed,  the  commissioners  shall  give  notice 
of  their  intention  twenty-eight  days  at  least  before 
the  commencement  of  the  work."  Such  notice 
shall  also  set  forth  the  time  and  place  of  holding  a 
meeting  of  the  commissioners  to  consider  any 
objections  made  against  such  intended  works,  and 
all  persons  who  shall  deem  themselves  interested 
therein,  or  likely  to  be  agg^eved  thereby,  shall  be 
entitled  to  be  heard  before  the  commissioners  at 
such  meeting,  and  therefore  the  commissioners  may 
abandon  or  make  such  alterations  in  the  said 
intended  works  as  they  shall  judge  fit."  And 
sect.  Ill  enacts,  "That  any  one  liable  to  contribute 
to  the  expense  of  any  such  work,  or  who  shall 
otherwise  deem  himself  to  be  aggrieved  by  the 
undertaking,  may,  within  seven  days  next  after  the 
order  of  the  commissioners,  give  notice  of  appeal  to 
the  next  general  or  quarter  sessions";  and  upon 
entering  into  a  recognisance,  go  before  the  quarter 
sessions,  who  may  hear  and  determine  the  appeal. 
The  defendants,  therefore,  in  their  character  of 
commissioners,  were  authorised  to  construct  the 
sewer  in  question,  but  only  subject  to  the  above 
conditions  of  giving  public  notice  of  holding  a 
meeting  at  which  the  plaintiff  could  have  been 
heard  against  the  making  of  the  sewer,  with  an 
appeal  to  the  sessions  in  case  they  should  have 
decided  against  him,  and  finally  of  making  compen- 
sation if  the  sewer  at  length  were  carried  through 
his  land.  It  seems  to  me  impossible  to  suppose  that 
the  Legrislature  with  this  Act,  and  all  these  pro- 
visions for  the  protection  or  indemnity  of  the 
owners  of  property  in  this  district  in  full  force 
and  operation,  could  have  intended  to  authorise 
these  same  commissioners,  or  any  other  body  of 
persons  who  might  have  constitated  t2bk&  \s;y»2^ 
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authority,  to  do  these  acts  to  the  injury  of  the 
owners  of  property,  without  any  notice;  without 
any  opportunity  of  being  lieard  against  it ;  without 
any  appeal,  and  without  compensation ;  or  at  least, 
that  the  Legislature  could  have  conferred  so  extra- 
ordinary a  power  not  subject  to  any  conditions  at 
all  without  expressing  that  intention  in  clear  and 
unambiguous  language.  It  is  contended,  however, 
that  the  words,  *^the  laying  down  of  a  sewer  or 
some  other  structure  along  the  same,  or  part  thereof, 
or  instead  thereof,"  authorises  the  board  of  health  to 
do  as  they  have  done,  that  is,  to  abandon  the  old  sewer 
throughout  the  greater  portion  of  its  course,  and 
then  to  construct  a  new  sewer  in  any  direction,  or 
through  any  description  of  property  which  happens 
to  lie  within  the  limits  of  the  Act.  I  think  that  these 
vords  simply  mean  that  where  a  sewer  has  become 
a  nuisance,  the  board  may  render  it  innocuous  by 
either  repairing  or  covering  it  io,  or  constructing  a 
new  and  covered  sewer  instead  of  the  open  one 
which  before  existed.  But  it  must  be  in  the  same 
line  or  course  and  as  nearly  as  may  be  upon  the 
site  of  the  former  sewer.  If  it  become  necessary  it 
would  not  be  unreasonable  to  read  the  words  of  the 
Act  reddendo  singula  singulis  as  authorising  the  laying 
down  of  a  sewer  along  the  existing  drain  or  part 
thereof,  or  another  structure  instead  thereof.  The 
section  proceeds  to  declare  that  the  board  shall 
have  the  same  powers  as  to  the  entering  lands  for 
this  purpose  as  are  contained  in  sects  67  and  Cd  of 
the  Highway  Act,  but  the  5  &  6  Will.  4,  c.  50,  s.  67, 
to  which  reference  is  thus  made,  contains  no 
express  direction  as  to  the  entering  of  lands,  or  how 
any  lands  shall  be  entered,  but  relating  as  it  does 
to  the  making  of  ditches,  gutters,  drains,  and 
watercourses  by  surveyors  of  highways,  enables 
them  to  carry  such  ditdies  or  other  works  through 
any  lands  or  grounds  adjoining  or  lying  near  to 
any  highway.  I  cannot  think  that  any  authority 
is  thus  conferred  upon  the  local  authority  to  make 
any  new  sewer  through  the  inclosed  land  of  the 
plaintiff,  which  does  indeed  happen  to  be  on  one 
side  bounded  by  a  highway,  but  which  might  have 
been  surrounded  by  other  inclosed  lands,  and  a 
mile  or  miles  distance  from  any  highway  at 
all.  It  is  to  be  regretted  that  the  defendants 
should  not  have  availed  themselves  of  the  ample 
power  they  possess  under  the  improvement  Act 
to  construct  the  work  in  question,  but  as  it 
is  admitted  that  no  notice  was  given  of  their 
intention  as  required  by  sect.  110,  they  are 
compelled  to  resort  to  the  Nuisances  Removal  Act, 
and  to  claim  a  right  to  enter  and  use  the  plaintiffs 
land  for  the  purposes  of  the  work,  without  affording 
him  the  opportunity  which  it  is  manifest  that  he  is 
entitled  to  under  the  improvement  Act,  of  being 
heard  before  the  commissioners  upon  his  objections 
to  the  work,  and  of  appealing  from  their  decision  to 
the  Court  of  Sessions  in  case  it  should  have  pro- 
nounced against  him.  Looking,  therefore,  to  the 
general  intent  of  these  Acts  of  Parliament  con- 
sidered together,  to  the  express  provisions  of  the 
improvement  Act,  and  putting  a  fair  and  reasonable 
construction  upon  the  words  of  the  Nuisances 
Bemoval  Act,  I  am  of  opinion  that  the  carrying 
of  the  sewer  through  the  inclosed  land  of  the 
plaintiff  was  not  justified,  and  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  court.  I  have  to 
add  that  my  brother  Channell  concurs  with  me  in 
this  judgment.  I  have  considered  with  very  great 
attention  the  proposed  judgment  of  my  brother 
liartin  in  this  case,  and  I  would  observe  that  I  am 
far  from  thinking  that  the  Nuisances  Removal 
Act  is  in  any  way  controlled  or  restricted  by 
the  Local  Bury  Improvement  Act,  which  indeed 
is  refeired  to  only  as  showing  the  care  and  vigi- 
lance with  which  the  Legislature  has  guarded  the 
lights  of  property  where  a  general  power  to  construct 


sewers  in  any  place  and  through  any  description  of 
property  is  conferred  upon  a  public  body*  «I  ani  of 
opinion,  on  the  contrary,  that  the  Nuisances  Re- 
moval Act  should  receive  a  large  and  liberal  con- 
struction ;  and  that  it  enables  the  local  authority 
to  resort  to  any  means  whatever  which  may  be- 
absolutely  necessary  to  put  an  end  to  a  nuisance  ; 
and  this  on  the  ground  that  the  exercise  of  power 
without  limit  or  restriction  may  in  some  cases  be 
necessary  to  put  an  end  to  a  nuisance  which  may  be 
prejudicial  or  dangerous  to  health  or  to  human  life. 
And  if  the  traversing  of  the  plaintiff's  enclosed 
field  were  necessary  to  the  completely  remedying  or 
removing  the  nuisance  in  question,  I  should  think 
that  even  that  measure  might  be  resorted  to  under 
the  22nd  section.  But  it  is  quite  obvious  that  this 
end  may  be  accomplished  by  merely  carrying  away 
the  accumulation  of  tilth  and  converting  the  open 
drain  into  a  covered  sewer  upon  the  same  spot  and 
in  the  same  direction  as  that  which  now  exists.  It 
is,  therefore,  that  I  think  that  the  local  board  have 
exceeded  their  powers  in  entering  and  cutting 
through  the  enclosed  land  of  the  plaintiff  as  com- 
plained of  in  this  action. 

Martin,  B. — I,  unfortunately,  have  arrived  at  a 
different  opinion,  and  I  will  now  proceed  to  read  the 
judgment  I  have  written  upon  the  case : — ^This  is  a 
special  case  stated  by  virtue  of  an  order  of  am 
prius.  The  questions  for  our  ppjnion  are  two,  first, 
whether  the  defendants  were  justified  under  certain 
Acts  of  Parliament  in  cutting  and  constructing  a 
sewer ;  and,  secondly,  whether  the  defendants  ought 
to  have  given  a  notice  mider  the  110th  section  of 
the  Bury  Improvement  Act  1846.  As  to  the  second 
question  the  learned  counsel  for  the  defendants 
abandoned  their  defence  and  relied  solely  upon  the 
22nd  section  of  the  Nuisances  Removal  Act  for 
England  1855,  where  no  notice  is  required.  It 
was  argued  that  the  operation  of  the  22nd  section 
was  restrained  by  the  Bury  Improvement  Act.  Very 
extensive  powers  to  make  sewers  are  thereby  given, 
and  compensation  is  to  be  paid  to  the  owners  of 
enclosed  lands  through  which  they  are  made.  By 
the  110th  section  notice  is  to  be  given  of  the  in  ten- 
tion  to  make  them,  and  the  defendants  cannot 
justify  under  it,  because  they  did  not  give  the 
requisite  notice.  But,  in  my  opinion,  the  22nd 
section  is  not  restrained  by  the  local  Act.  The 
Nuisances  Removal  Act  of  1855  is  a  general  Act 
applicable  to  all  England.  There  is  not  one  word 
to  show,  either  expressly  or  by  implication,  that  its 
provisions  are  to  be  restrained  by  local  Acts.  The 
Legislature  of  late  years  have  passed  a  variety  of 
Acts  for  the  removid  of  nuisances  and  prevention 
of  disease,  and  have  dealt  very  summarily  with 
what  has  been  called  in  the  argument  ''private 
rights."  The  object  of  the  Act  is  declared  to  be 
to  substitute  more  effectual  provisions  than  then 
existed.  The  enactments  of  the  22nd  section  are 
general.  There  is  no  reference  to  local  Acts,  and  it 
seems  to  me  that  its  operation  would  be  fettered 
and  crippled,  and  its  construction  and  operation 
rendered  practically  impracticable,  if  its  plain  and 
unambiguous  language  is  to  be  affected  by  the 
infinite  number  of  local  Acts  in  which  provisions 
are  to  be  found  relative  to  sewers.  These  provi- 
sions are  not  uniform,  and,  if  the  construction 
contended  for  on  behalf  of  the  plaintiff  l)e  correct^ 
one  construction  would  be  required  to  be  given  to 
the  22nd  section  as  regarded  one  town  and  another  as 
regarded  another,  if  the  provisions  in  their  respec- 
tive local  Acts  as  to  sewers  were  different,  as  in  the 
great  majority  of  instances  they  are.  Great  stress 
was  laid  upon  the  provision  in  the  local  Act  that 
the  owner  was  to  receive  compensation.  By  the 
22nd  section  he  is  to  be  paid  for  the  damages  which 
he  should  sustain.    I  do  not  myself  appreciate  the 
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diffen-nce.    The  sewer  is  only  jjin  easement,  and,  if 
the  damages  are  to  be  paid  whieli  the  owners  sustain 
from  the  milking  of  it,  I  tliink  it  would  include 
C(>miH.-nsntiun  if,  indeed,  in  such  a  case  oomi)ensa- 
tjun  aiid  payment  for  damaf^e  are  not  synonymous 
terms.    In  my  opinion,  therefore,  the  present  case 
depends  upon  the  22nd  section  of  the  general  Act, 
and  upon  it  exclusively.    The  facts  are  very  simple. 
The  plaint i£f  is  the  owner  in  reversion  expectant 
upon  the  determination  of  a  lease  for  lives  of  some 
land   in   the  nei^hlwurhood    of   Bury  which  lies 
within  the  jurisdiction  of  the  defendants  who  are 
the  local  authority  within  the  meaning  of  the  22nd 
sectii>n.    The  land  is  a  field  in  a  farm  used  in 
agriculture,  bounded  on  the  north  by  the  Bury  and 
Bochdale  turnpike  road  and  on  the  west  by  Back- 
bne.      There  is  a  brook    or    watercourse    called 
Hartly  Brook,  which  flows  from  the  north  across 
the  Bury  and  Bochdale-road  into  the  plaintiffs 
land  and  thence  into  the  river  Roche.    Three  sewers 
meet  at  a  i>oint  in  this  road,  and  the  sewage  from 
the  houses  and  premises  in  the  neighbourhood  there 
make  a  junction,  and  the  sewage  of  all  three  flowed 
into  the  Ilartly  Brook,  which  was  used  for  its  con- 
veyance to  the  river.    Complamt  was  made  to  the 
defendants  of  this  being  a  nuisance  and  the  case  finds 
that  in  jioint  of  fact  it  was  a  nuisance  within  the 
meaning  of  the  Nuisance  Hemoval  Act,  and,  in  the 
opinion  of  the  defendants,  could  not  be  rendered 
imiocuous    without    laying  down  a    sewer.      The 
defendants  thereupon  laid  down  the  fecwer  which  is 
complained  of.    The  sewer  runs  for  a  short  distance 
hy  the  side  of  the  Ilartly  Brook,  and  then  crosses 
the  pLiintiff's  land  in  a  diagonal  direction  and  is 
continued  down  Back-lane.    The  case  finds  that  the 
new  sewer  intercepted  and  diverted  away  from  the 
Hartly  Brook  the  whole  of  the  sewage  of  the  three 
sewers  through  the  land  of  the  plaintiff,  and  is  coii- 
nectetl  with  a  system  of  sewage  and  drainage  made 
by  the  defendants  communicating  with  the  river 
Koche ;  that  the  nuisance  could  not  be  removed 
without  constructinga  new  sewer,  and  that  the  course 
pursued  by  the  defendants  was  the  most  inexpen- 
sive and  convenient.    There  is  a  plan  which  shows 
Tety  plainly  what  is  above  stated,  and  the  question 
If  whether  the  defendants  were  authorised  to  make 
and  justified  in  making  the  new  sewer.     Tlie  22nd 
lection  enacts  that-  whenever  a  watercourse  partly 
used  for  the  conveyance  of  sewage  from  any  house 
or  premises  is  a  nuisance  within  the  meaning  of  the 
Act,  and  cannot,  in  the  opinion  of  the  local  autho- 
rity, be  rendered  innocuous  without  the  laying  down 
of  a  sewer  along  the  same  or  part  thereof,  or  instead 
thereof,  the  local  authority  shall,  as  tliey  are  thereby 
required  to,  lay  down  such  sewer.    Now  the  facts 
found  in  the  special  case  are  that  there    was   a 
watercourse  partly  used    for  the    conveyance   of 
lewage  from  certain  houses ;  that  it  was  a  nuisance 
within  the  meaning  of  the  Act ;  that  it  could  not, 
in  the  opinion  of  the  defendants  (the  local  autho- 
rity), be  rendered  innocuous  without  ]a3ring  down 
the  new  sewer,  which  has  been  laid  down  in  the 
least  expensive  and  most  convenient  manner.    Under 
mcfa  state  of  facts,  what  duty  did  the  Act  impose 
upon  the  defendants?    In  the  very  words  of  the 
lection  it  is,  that  they  should,  and  were  thereby 
required  to,  lay  down  such  a  sewer,  and  that  it 
might  be  made  either  along  the  old  watercourse  or 
port  of  it,  or  instead  of  it.    It  therefore  seems  to 
me  that  the  defendants  have  done  exactly  what  the 
lection  requires  them  to  do.    The  section  proceeds 
to  enact  that  they  were  to  have  the  some  power  as 
to  entering  lands  as  were  contained  in  the  67th  and 
68th  sections  of  the  Highway  Consolidated  Act 
(5  &  6  Will.  4,  c  50),  and  in  another  part  of  the 
section  it  is  enacted  that  the  provisions  in  the 
•ectioQ  shall  be  deemed  to  be  part  of  the  law  j 
lekting  to  highways.    The  68th  section  forbids  the  I 


owners  or  any  other  person  to  in  any  way  interfere 
with  drains  niad«'  under  the  authority  of  the  Act, 
and  does  not  apply  to  the  provision  to  enter  lands ; 
but  the  G7th  section  enacts  substantially  in   the 
wortls  of  the  21  st  section  of  the  Nuisances  Removal 
Act,  that  for  highway  purposes  highway  sun'eyors 
shall   have  power  to  make    drains    through    the 
lands  or  grounds  adjoining  or  near  to   the   high- 
way upon  paying  to  the  o\*nicr  of  the  land  the 
damages  wliich  he  shall  sustain,  to  be  settled  and 
paid  in  the  manner  prescribed  hy  the  51st  and  54th 
sections.    Now,  assuming  it  to  Ix^  necessary  for  the 
defendants   to  rely  uiH>n   this  x^Q^rt  of    the   22nd 
section  for  their  justification,  it  seems  to  me  that 
their  i)ower  of  entry  is  to  enter  ui>on   any   lands 
within  their  jurisdiction  for  the  purposes  of  laying 
down  the  sewers,  but  that  compensation  is  to  l)c 
made  to  the  owners  for  the  damage  they  sustain. 
It  is  a  true  test  in  such  cases  as  the  present  to  frame 
a  special  plea  of  justification,  and  ascertain  whether 
the  facts  foimd  in  the  8i)ecial  case  would  prove  it. 
It  is  my  opinion  tliey  would,  and  that  a  plea  so  framed 
would  l)e  g<K)d  on  demurrer,  and  that  there  are  no 
facts  found  in  the  case  which  would  be  an  answer  to 
it  by  way  of  replication.    It  was  contended  by  the 
earned  counsel  for  the  plaintiff  that  a  strict  con- 
struction should  Ixi    applied  by  reason   that  the 
power  of  entry  into  lands  of  a  private  individual 
for  public  purposes  is  an  extreme  exercise  of  legis- 
lative power.    C)n  the  other  hand  it  was  contended 
by  the  learned  counsel  for  the  defendants  that  the 
object  of  the  Legislature  being  the  avoidance  of 
public  nuisances  and  the  prevention  of  disease,  a 
most  liberal  construction  should  be  made.    I  have 
given  the  construction  to  the  22nd  section,  which  it 
seems  to  me  the  natural  and  ordinary  meaning  of 
its  words  import,  and  applying  it  to  the  facts  found 
in  my  opinion  there  is  an  answer  to  the  action.    I 
would  observe,  however,  that  if  in  the  neighbour- 
hood of  towns  the  Legislature  confer  large  and 
extensive  powers  over  adjoining  lands  for  the  purpose 
of  securing  the  comfort  and  health  of  the  iidiabitantSy 
they  may  not  unreasonably  justify  themselves  by 
the  consideration    that  the    very    neighbourhood 
increases  the  value  in  very  many  instances,  and 
probably  at  this  town  of  Bury  one  hundredfold; 
and  with   this  enormously  increased  value  there 
is  no  just  ground  of  complaint  that  the  owner 
is  subjected    to    somewhat    more    stringent   pro- 
vision for  the   public  good  than  owners  of  pro- 
perty  not  so  happily  and  advantageously  situated* 
I  have  had  the  advantage  of  reading  the  judgment 
of  the  Chief  Baron,  which  is  concurred  in  by  my 
brother  Channell.   The  ground  of  difference  between 
us  is  plain  and  manifest.    I  am  of  opinion  that  the 
enactment  of  a  general  Act  relating  to  the  sewage 
of  towns  expressed  to  apply  to  the  whole  of  Eng- 
land, and  in  no  way  referring  to  local  Acts,  is  to  be 
construed  according  to  the  ordinary  and  natural 
meaning  of   the  words    used,  and  Is   not  to  be 
restricted  or  affected  by  local  Acts.    If  the  contrary 
view  be  correct,  the  inevitable  consequence  will  be 
that,  instead  of  the  general  Act  operating  uniformly 
and  consistently  throughout  the  kingdom,  there  wilJ» 
as  regards  different  towns,  be  as  many  different 
constructions  as  there  are  different  local  Acts  vary- 
ing in  their  provisions  relating  to  sewers.    Such 
local  Acts  are  very  numerous,  and  probably  no  two 
or  three  of  them  precisely  correspond.  The  practical 
effect  of  this  judgment  of  the  court  will  be  that 
the  town  of  Bury  will  be  deprived  of  the  benefit  of 
the  Nuisance  Removal  Act  for  England  1855,  by 
reason  of  the  existence  of  a  local  Act  in  no  wise 
inferred  by  the  general  Act.    In  my  judgment,  this 
is  going  l>cyond  the  legitimate  function  of  judicial 
construction.  Judgment  for  tltt  plaintiff. 

Defendants'  attorneys,  md$dah  and  Craddock,  for 
Barper  and  Ihdd. 
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Rbo.  V,  Fbbemak  (Clerk). 
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NI8I  VBJXJB, 

WESTERN  aRCUrr— EXETER. 

Dbton  SpRnro  Assizes. 

Tuesday^  March  10,  1868. 

(Before  Boyill,  C.  J.  and  a  Special  Jury.) 

Reo.  v.  Fbebmak  (Clerk),  (a) 

Election  by  parishioners  of  a  churchwarden^  Claim  of 
exemption — JUtpointment  of  another  person — Condi- 
tional re-^tection^-Mandamus  against  an  archdeacon. 

The  election  by  parishioners  of  a  churchwarden,  who 
claims  exetimtion  from  the  office,  cannot  be  revived  and 
confnned  by  a  vestry  meeting  after  the  election  of 
another  person,  and  that  other's  resignation  on  condition 
that  the  former  would  accept  the  office,  although  neither 
of  them  has  been  admittek  by  the  archdeacon. 

At  the  trial  of  an  issue  raised  upon  the  return  to  a  writ 
of  mandamus,  which  directed  an  archdeacon  to  admit 
Vie  prosecutor  as  cliurchwarden  of  the  parish  of 
Saluerton,  it  was  proved  that  the  prosecutor  was  duty 
elected  by  the  parishioners  on  Easter  Monday ;  that, 
being  a  justice  of  the  peace,  he  claimed  exemption, 
and  refused  the  office ;  that  another  person  was  duly 
elected  in  his  stead;  that  subsequently,  the  latter 
resigned  his  office  on  condition  that  the  former 
would  accept  it ;  that  a  vestry  meeting  confinned  the 
previous  nomination  and  appointment;  and  that  the 
prosecutor  withdew  his  claim  for  exemption,  and 
accepted  the  office,  but  neither  of  them  was  admitted 
by  the  archdeacon : 

Held,  that  this  confirmation  of  the  appointment  was  a 
fresh  conditiontu  election  at   a  time  when  the  office 
was  filled,  and  thai  the  prosecutor  was  not  duly  elected 
churchwarden. 

This  was  an  issue  raised  upon  a  return  to  a  writ 
of  mandamus,  and  sent  down  by  the  Court  of  Queen's 
Bench  to  be  tried  at  the  assizes. 

The  writ  of  mandamus  was  granted  upon  the 
prosecution  of  Richard  Hall  Clarke  against  the 
venerable  Philip  Freeman,  Clerk,  and  Archdeacon 
of  Exeter. 

After  reciting  that,  by  the  5  &  6  Will.  4,  c.  62, 
8.  9,  churchwardens  must  make  a  declaration  to  the 
archdeacon  before  beginning  to  discharge  the  duties 
of  their  office ;  and  reciting  that  it  had  been  through- 
out legal  memoiy  the  custom  of  the  parish  of 
Halberton,  of  which  the  Rer.  Canon  Girdlestone  is 
Ticar,  in  the  archdeaconry  of  the  defendant,  for  the 
parishioners  to  elect  both  the  churchwardens  of  the 
parish;  and  reciting  that  on  Easter  Monday,  the 
22nd  April  1867,  the  prosecutor,  Richard  Hall 
Clarke,  was  duly  elected,  according  to  the  aforesaid 
custom,  to  be  one  of  the  churchwardens  of  the 
parish  of  Halberton ;  the  writ  directed  the  defen- 
dant to  administer  the  usual  declaration  to  the 
prosecutor. 

In  the  return  to  the  writ,  the  defendant  alleged 
that  there  was  no  such  custom  in  the  parish  of 
Halberton  as  that  recited  in  the  writ,  and  that  the 
prosecutor  was  not  duly  elected  churchwarden  of 
the  parish.  And  the  defendant  stated  that  for 
these  reasons  he  did  not  administer  an  oath  or 
declaration  to  the  said  R.  H.  Clarke,  as  directed. 

The  pleas  by  the  prosecutor  trarersed  the  allega- 
tions in  the  return  to  the  writ,  and  issue  was  joined. 

Ccieridge^  Q.  C.  and  Bere  for  the  prosecution. 
PirideauXf  Q.  C.  and  Lopes  for  the  defendant. 
Some  evidence  was  produced  as  to  the  custom  of 
(fl)  Bsperted  I7 IL  W.  MgKiuulb,  Esq.,  Bftirister-at^w. 


the  parish,  but  that  point  was  not  left  to  the  jury, 
as  the  learned  judge  concluded  the  case  by  his  ruling 
upon  the  other  issue,  riz.,  the  due  election  of  the 
prosecutor. 

It  was  proved  that  on  the  22nd  April  the  prose- 
cutor and  Mr.  George  Were  were,  under  protest  of 
Canon  Girdlestone,  the  vicar,  who  was  chainnan  of 
the  vestry  meeting,  duly  elected  by  the  parishioners 
to  be  churchwardens  of  the  parish  of  Halbertop. 
At  the  same  time  the  vicar  nominated  Mr.  Martin 
as  the  minister's  churchwarden  of  the  parish.  Mr. 
CUo'ke,  being  a  justice  of  the  peace,  and  unwilling 
to  serve  the  office,  subsequently  claimed  exemption, 
and  refused  to  be  churohwarden. 

On  the  9th  May  at  another  vestry  meeting  duly 
held,  Mr.  Nathaniel  Cook  was  elected  churohwarden 
by  the  parishioners  instead  of  Mr.  Clarke. 

On  the  IGth  May  Arohdeacon  Woolcombe,  on 
behalf  of  the  defendant,  held  a  visitation  court  at 
Cullompton,  when  Canon  Girdlestone  presented  his 
nominee  Mr.  Martin,  and  the  names  of  Messrs. 
Cook  and  Were  were  presented  in  writing  by  the 
parishioners.  l^Ir.  Woolcombe  being  unwilling  to 
decide  this  dispute  between  the  vicar  and  his 
parishioners,  and  also  entertaining  some  doubt  as 
to  the  validity  of  the  election  of  Mr.  Cook,  which 
had  taken  place  after  Easter  week,  refused  to  admit 
any  of  the  gentlemen  nominated  as  churchwardens, 
and  refenred  the  matter  to  the  defendant. 

On  the  18th  May  another  vestry  meeting  was  duly 
held  at  Halberton,  and  the  following  entiy  was  made 
in  the  vestry  book : 

At  a  Testry  meeting  held  this  day,  a  letter  waa  received  from 
Mr.  N.  Cook,  insisting  to  resign  the  office  of  charchwarden, 
provided  B  H.  Clarke,  Esq.,  would  accept  the  office. 

It  was  moved  and  carried  nnanimously,  that  his  rcsignatloa 
be  accepted.  And  we  the  andersigned,  in  vestry  assembled, 
do  hereby  confirm  the  previous  nomination  and  appointmont 
of  E  H.  Clarke,  Esq..  and  Mr.  George  Were,  as  church- 
wardens for  the  ensuing  year;  both  of  whom  consent  to  accept 
office. 

Can  led  unanimously. 

(Signed  by  the  Members  of  the  Vestry  present ) 

On  the  7th  June  Messrs.  Martin,  Clarke,  and 
Were  attended  at  the  office  of  the  defendant's  regis- 
trar to  be  admitted  as  churchwardens.  The  registrar, 
in  accordance  with  directions  he  had  received  from 
the  defendant,  offered  to  admit  Martin  and  Clarke, 
but  the  latter  declined  to  be  admitted  except  with 
Were.  The  registrar  therefore  admitted  Martin 
only. 

Upon  this  Were  obtained  from  the  Court  of 
Queen*s  Bench  a  writ  of  mandamns  directing  the 
defendant  to  admit  him  as  churchwarden ;  which 
writ  was  obeyed  on  the  16th  Aug.,  but  the  defen- 
dant then  refused  to  do  what  he  had  previously 
offered,  viz.,  adroit  Clarke,  on  the  ground  that  the 
offices  of  the  churchwardens  of  Halberton  were  then 
filled. 

Clarke  then  applied  to  the  Court  of  Queen's 
Bench  as  Were  had  done  before,  and  the  present 
issue  was  raised  upon  the  return  to  the  second 
writ  of  mandamus  granted  against  the  defendant. 

Prideaux  submitted  that  upon  these  facts  the  pro- 
secutor was  not  duly  elected  churchwarden  of  the 
parish.  He  had  claimed  exemption  as  a  justice  of 
the  peace,  and  the  first  election  on  the  22nd  April 
was  therefore  null  and  void.  The  election  of  Cook 
on  the  9th  May,  although  it  did  not  take  place  in 
Easter  week,  was  perfectly  valid :  {Bimie  v.  TFc/Zer, 
8  Hagg.  474.)  It  followed  therefore  that,  as  Cook's 
resignation  of  the  office  was  only  conditional  upon 
Clarke's  accepting  it,  the  confirmation  by  the  vestry 
of  Clarke's  previous  nomination  and  appointment 
took  place  b^ore  the  office  was  vacant ;  and  further, 
the  appointment  of  Clarke  could  not  be  revived 
after  his  resignation  and  that  of  his  successor, 
without  another  election,  which  upon  the  minutes 
was  not  shown  to  have  taken  place.    Moreoyeff 


MAGISTRATES'  OASES. 
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Bbo.  v.  Dodp. 


[Nisi  Prxub. 


CUrke's  name  waa  never  presented  in  writing  to  the 
ardideacon. 

Coleridge^  contra,  contended,  that  as  neither  of  the 
nominees  had  heen  admitted  by  the  defendant,  the 
confirmation  of  Clarke's  appointment  on  the  0th 
May  was  valid.  As  Cook  resigned  before  his 
admission,  his  election  was  of  no  consequence, 
whether  it  was  rendered  void  by  not  being  in 
Easter  week  or  not.  The  resignation  of  Clarke  and 
his  withdrawal  of  the  resignation  were  neither  of 
them  submitted  to  the  only  authority  which  could 
hmve  rendered  them  effectual ;  the  first  election  on 
£astcr  Monday  ought,  therefore,  to  be  supported. 
Besides,  any  informality  in  Clarke*s  appointment 
bjr  the  parishioners  was  cured  by  the  defendant's 
mer  to  admit  him  on  the  7th  June. 

Prideavx,  in  reply,  cited  Mawhy  v.  Barbet,  2  Esp. 
687,  in  which  Lord  Kenyon  said,  **  The  second  ob- 
jection is,  that  the  nomination  of  the  plaintiffs,  as 
churchwardens,  on  the  10th  April,  was  rescinded, 
and  a  new  election  ordered ;  it  being  stated  to  be 
the  usual  way  of  proceeding  at  those  vestries,  to 
lead  over  at  the  next  meeting  the  resolutions  of 
the  preceding  one,  and  to  confirm  or  rescind  them. 
I  am  of  opinion  that  they  had  no  such  power,  and 
that  there  is  no  necessity  for  the  confirmation  by 
the  second  vestry  of  what  was  legally  done  at  the 
first.  If  the  first  was  a  legal  vestry  (and  nothing 
appears  here  to  impeach  it),  the  election  of  thu 
plaintiffs  was  legal.  The  plaintiffs  became  inimc- 
olately  legal  officers,  and  under  the  statute  43  Eliz. 
invested  with  the  temporal  office  of  overseers  of  the 
poor,  as  well  as  a  spiritual  one."  This  could  only 
nave  been  a  fresh  election  made  at  a  time  when  the 
oflke  was  full. 

BoTiLL,  C.  J. — I  must  hold  that  Mr.  Clarke  was 
not  duly  elected  churchwarden  by  the  parishioners 
of  Halberton.  The  proceeding  on  Easter  Monday 
was  doubtless  good,  but  he  declined  to  avail  himself 
of  that  appointment,  and  obtained  exemption  on  the 
ground  of  his  being  a  justice  of  the  peace.  Accord- 
ingly a  valid  election  of  Mr.  Cook  took  place,  and 
tnbsequently  Mr.  Cook  resigned,  on  condition  that 
Mr.  Clarke  would  accept  the  office.  The  proceeding, 
therefore,  on  the  9th  May  was  only  a  conditional 
dection,  which  must  have  been  void.  The  question 
of  the  custom  cannot  therefore  be  raised  in  this 
case,  and  the  verdict  must  be  entered  for  the  defen- 
dant. 

Verdict  for  defendant. 

Attorneys  for  the  prosecution,  Terrett  and  Petht' 
rid:. 

Attorney  for  the  defendant,  T,  E,  Drake, 


NORTHERN  CIRCUIT. 

Mahchesteb  Spring  Absuses,  1868. 

Wednesday^  March  11, 1868. 

(Before  Mr.  Justice  Lubh.) 

Reg.  v.  Dodd.  (a) 

Forgery— Intent  to  defraud — Trades  Union — Illegal 

aociety. 

Tkt  decision  in  Hornby  w.  Close  (15  L,  T.  Rep,  N.  S. 
563;  10  Out  C.  C.  398)  that  a  Trades  Union,  part 
9f  whose  funds  are  aj^pUed  to  the  maintenance  of 
striheSf  u  an  illegal  society^  and^  thertfore^  cannot 
maintain  a  coaqdcunt  against  an  officer  o/fsuch  society 
for  embezzlement  of  its  funds,  implies  only  to  pro- 
eetdings  taken  undar  the  Friendly  Societies  Act,  and 
dses  not  extend  to  an  indictment. 


M  Bsportsd  hf  Jaam  KoraBow,  Esq.,  Barrister-at-Lftw. 


Prisoner  was  indicted  fo»'  forging  a  banker's  pass  hookj 
with  intent  to  defraud.  He  was  treasurer  to  a  trades 
union,  which  was  admitted  to  he  within  the  decision  in 
Hornby  v.  Close  (ubi,  su/).).  It  was  contended  that 
such  a  society^  having  no  legal  existence,  could  possess  no 
funds,  and,  therefore,  could  not  be  defrauded: 

Held,  that  the  objection  of  illegality  was  applicable 
only  to  the  summary  proceedings  before  magistrates 
provided  by  the  Friendly  Societies  Act ;  but  did  not 
extend  to  deprive  the  society  of  its  remedy  by  indict' 
mtnt. 

Whether,  upon  an  indictment  for  embezzlement,  in  which 
it  would  be  necessary  to  prove  the  property,  it  could 
be  oltjected  that  the  society,  liaving  illegal  objects,  had 
no  legal  existence,  and  could  not,  therefore,  possess 
property — qutere  f 

Indictment  for  forgery. 

First  count  charg^  that  the  prisoner,  on  the  28tb 
Nov.  1867,  did  forge  an  accountable  receipt  for 
money,  i.e.,  a  bankers*  pass-book,  purporting  to  be 
the  account  of  receipts  and  payments  by  Heywood, 
Brothers,  and  Co,  bankers,  in  account  with  the 
"Operative  House  Painters'  Association,"  &c. 

Second  count  charged  the  uttering,  &c. 

Third  count  described  the  instrument  as  an  ac- 
quittance for  money,  alleging  the  forgery. 

Fourth  count  charged  the  uttering. 

It  appeared  that  the  prisoner,  William  Dodd,  had 
acted  as  treasurer  to  a  trade  society  called  the 
^'  Manchester  Operative  House  Painters'  Associa- 
tion," which  was  a  society  established  partly  for  the 
relief  of  its  members  in  cases  of  accident,  and 
partly  for  providing  assistance  in  the  case  of  strikes. 
It  was  admitted  on  the  part  of  the  prosecution  that 
it  was  an  unenroUed  society,  and  that  some  of  its 
rules  were  in  restraint  of  trade.  The  prisoner  was 
elected  treasurer  to  the  society  in  the  month  of  June 
1862,  and  it  was  his  duty  to  receive  the  week's  con- 
tributions from  the  secretary,  giving  his  receipt  for 
them,  and  then  to  pay  them  into  the  bank  of  Messrs 
Heywood  Brothers,  and  Co.,  in  Manchester,  with 
whom  the  society  kept  an  account,  and  where  they 
already  had  about  200/.  deposited.  His  salary  was 
\3s,  per  quarter,  and  for  each  visit  that  he  paid  to 
the  bank  either  for  the  purpose  of  depositing  or  of 
drawing  out  money  on  behalf  of  the  society,  he  was 
entitled  to  25.  6cL  in  addition  to  his  salary. 

The  books  of  the  society  were  audited  quarterly, 
and  at  these  audits  the  prisoner  continued  to  produce 
what  purported  to  be  the  bank  pass-book  belonging 
to  the  society ;  and  it  showed  that  in  the  month  of 
Nov.  1867  there  was  a  sum  of  8902.  10s.  to  the 
society's  credit.  The  cash  books  also  (one  of  which 
was  kept  by  the  prisoner  and  one  by  the  secretary) 
confirmed  this  state  of  affairs,  and  showed  that  the 
prisoner  had  made  forty-three  lodgments  on  behalf 
of  the  society  from  the  time  of  his  appointment  up 
to  Oct.  1867.  For  some  reason  or  other,  however, 
one  of  the  members  of  the  society  went  to  the  bank 
and  made  some  inquiries  into  the  state  of  the 
account,  and  it  was  then  found  that  the  balance  in 
the  society's  favour  amounted  to  only  OOL,  only  nine 
lodgments  (amounting  to  210/.)  having  been  made, 
and  all  these  anterior  to  the  year  1864  ;  while  on  the 
other  hand  the  sum  of  870/.  had  been  drawn  out  up 
to  the  beginning  of  1867.  The  prisoner  was  there- 
upon taken  into  custody  and  charged  with  the  for- 
gery of  the  pass-book,  and  he  then  admitted  that  he 
had  done  so,  and  added  that  he  had  burnt  the  real 
one. 

It  appeared  that  the  prisoner  had  also  kept  a 
private  banking  account  at  the  Messrs.  Heywoods, 
and  that  he  had  erased  his  name  from  his  own  pass- 
book, and  substituted  that  of  the  society,  and  in 
this  way  had  been  enabled  to  pass  off  the  forged 
book.  These  facts  were  proved,  and  one  of  thft 
witnesses  in  cross-exMi\\i\iiL\A0xv  wcA-.  ^^Tti<^  %M»(a3k* 


MAOISTEATES'  CASEB. 


NiBI  PaiDB.] 


ltB«.    V.    DODD. 


[Nil 


Panic 


tion  is  Si  trade  union.  Amongst  other  objects  it  has 
a,  beneTolcnt  one,  proriding  for  the  relief  of 
members  in  cues  of  ni.'cideut,  and  also  (unerni 
«xpen>ci  !□  case  of  dualh.  It  provides  also  far 
•teistance  in  strikes,  the  35th  and  3Cth  rules  ex- 
pressly bearing  on  that.  Between  June  and  Dec, 
18<H  via  contribated  lo  strikes  in  various  parts  of 


Boptcood,  for  the  prosecution,  said  that  he  would 
aave  the  prisoner's  counsel  trouble  by  admitting,  in 
the  fullest  manner,  that  the  society  was  unennillcd, 
notprotectedhy  the Fricndlj Societies  Act,  and  that 
some  of  its  rules  might  he  in  restraint  of  trade. 

E.  Joaa,  who  appeared  tor  tho  prisoner,  then 
took  the  objection  that  this  society,  being  one 
that  wot  in  testrmiot  of  trade,  came  within  tho 
decision  in  Uie  case  of  Hornbi/  y.  Clote.  L.  Rep. 
2  Q.  B.  133;  15  L.  T.  Itep.  N.  S.  u63,  where 
it  had  been  held  that  a  society,  some  of 
vhose  rules  were  in  restraint  of  trade,  was  not 
within  the  18  &.  19  Vict.  c.  G3,  relating  to  friendly 
societies,  and  therefore  not  entitled  to  the  benefit  of 
the  summary  powers  conferred  by  that  Act,  as 
being  an  illegal  society,  and  consequently  could 
luTe  no  legal  existence.  The  prisoner  was  accused 
of  forging  entries  in  a  pass-book  which  purported 
(o  be  that  of  the  Manchester  Operative  House 
Painters'  Association,  and  to  show  tilat  the  society 
Iiod  a  certain  amount  at  their  bankers,  when  in  fact 
they  bod  not.  He  submitted  that  in  point  of  law 
there  were  no  funds  of  this  society  (it  being  illegal) 
in  the  bankers'  hands,  and  that,  therefore,  there 
could  be  no  foi^ery  in  regard  to  such  fnndi.  This 
association  would  be  taking  odTontage  of  its  own 
wrong  in  insisting  that  it  had  such  funds,  when  no 
■nch  bonkers'  account  as  that  alleged  to  haTe  been 
forged  was  legally  in  existence.  The  bankers' 
account  must  be  with  something  having  a  legal 
existence,  and  here,  he  submitted  there  was  no 
account  in  ciistence  at  all  as  between  the  bankers 
and  this  aoi'icty.  Asserting  that  the  bankers  hsd  in 
their  hands  itOUJ.  belonging  to  a  non-exislent  society 
would  bo  no  more  a  forgery  than  if  it  had  been 
Alleged  that  tbcy  bad  in  their  hands  so  much  moon- 
shine or  air.  To  constitute  forgery  in  contemplation 
of  law  the  forgery  must  bo  of  something  that  is 
legally  possible ;  but  here  tlie  law  says  that  such  a 
society  as  the  Manchester  OperatiTO  Painters' 
.Associalioa  is  not  possible — it  does  not  recognise  its 
existence — because  it  is  in  restraint  of  trade  ;  and 
tl>erefore  it  was  not  possible  for  the  bankers  to  have 
in  their  hands  any  money  belongii^  to  iL  He  sub- 
mitted, therefore,  that  there  could  be  no  forgery  in 


LosH,  J. — I  think  the  objection  is  entirely  un- 
founded. It  seems  to  be  founded  on  an  entirely 
mistaken  view  which  has  got  into  the  public  mind 
of  what  ilie  decision  in  the  case  of  Bomhi/  v.  Clote 
really  amounted  to.  The  Friendly  Societies  Act 
g»Te  summary  remedies  in  particular  cases  to  tho 
magistrates  in  dealing  with  membrai  of  those 
societies  who  unlawfully  withheld  any  part  of  the 
society's  property.  In  that  case  a  member  of  the 
society  did  unlawfully  withhold  some  of  the  society's 
money,  and  he  was  summoned  before  the  magis- 
trates, uniler  tlic  pjiccinl  powers  given  in  the 
Friendly  ijocicties  Act,  in  order  to  compel  him  to 
refund.  The  case  cnme  before  the  Court  of  Queen's 
Bench,  and  tho  question  for  that  court  was,  whether 
the  magistrates  had  those  summary  powers  in  that 
particular  case.  That  depended  upon  whether  the 
society  was  a  friendly  soLiety  or  not,  bocanse  the 
pov«i«  were  given  to  (he  magisttates  to  deal  wi^i 


friendly  societies  only  ;  and  all  that  the  court  bd 
was,  tliat  as  the  society  was  not  a  friendly  soeiety- 
not  one  within  the  contemplation  of  the  Act— bat 
trade  union,  the  magistrates  could  not  exercise  d 
summary  powers  conftrrod  upon  them  by  Ui 
Friendly  Societies  Act.  That  was  all;  the  cw 
decided  nothing  more ;  and  those  who  act  upon  thi 
case,  on  the  suppoailion  that  it  left  the  proper^  < 
those  Bocii-'ties  entirely  unprotected,  commit  a  gra 
mistake.  These  societies  are  onlv  illegal  in  tl 
sense  that  the  law  does  not  give  tliem  the  speci 
remedies  provided  by  tho  Friendly  Societies  Ac 
hut  in  no  other  sense  are  they  illegal ;  and  bat 
persons  and  their  property  are  as  much  pn 


society  is  a  trade  union,  the  money  in  the  hands  < 
the  prisoner,  as  treasurer,  was  the  money  of  tb 
collective  body,  the  property  of  tho  members  of  thl 
society,  no  matter  that  it  was  a  trade  union.  Itwl 
their  property,  and  inasmuch  as  the  prisoner  forge 
what  purported  to  be  a  receipt  by  tho  bankers  < 
their  mtney,  I  think  ho  is  guilty  of  forgery.  T 
constitute  forgery  you  need  not  prove  an  intentio 
to  defraud  any  parUcular  person.  Here  he  eitlu 
intended  to  defraud  the  bankers  or  the  coilectif 
body  of  the  society ;  and  the  fact  of  this  being 
trade  union  makes  no  difference  whatever  in  til 
legal  character  of  the  case. 

E.  Jones. — Could  the  prisoner  1>e  convicted  ( 
embezzlement?  Supposing  he  had  embezzled  th 
funds  of  the  society,  could  they,  as  a  society  i 
restraint  of  trade,  sustain  an  indictment  for  embei 
zlement  of  their  funds  ? 

I.UBU,  J. — I  should  say,  answering  off-hand,  th* 
Ihcy  certainly  could.  All  that  the  law  says  is,  thi 
it  will  not  enforce  regulations  which  are  in  restrain 
of  trade.  In  no  other  sense  arc  these  societies  illegl 
— only  the  law  will  not  enforce  these  regulationi 
What  I  say  now  must  not  be  supposed  to  have  th 
weight  of  authority,  because  the  case  is  not  befor 
me ;  but,  as  at  present  advised,  I  have  no  bcsitatio 
in  saying  that  a  person  who  stole  their  money  coul 
be  char^  with  embezzling  it.  There  might  be 
difSculty  in  alleging  the  persons  in  whom  the  pN 
pcrty  was,  because,  not  being  a  legally -constitute 
society  under  the  Friendly  Societies  Act,  they  cool 
not  be  described  by  their  corporate  name. 

E.  Jma. — Another  objection  is,  as  to  the  inten 
to  defraud.  It  must  be  an  intent  to  defraud  sonM 
body ;  and,  in  this  case,  the  only  parlies  who  coul 
be  defrauded  were  the  members  of  the  associatio 
or  the  bankers.  But  tho  bankers  were  not  account 
able  for  the  moneys  of  such  a  society.  Suppose  th 
bankers  refused  lo  honour  a  draft  or  a  cheque  of  th 
society's,  the  OperatiTc  Painters  could  not  sn 
(hem,  because  they  would  have  no  locta  stiinili,  an 
no  cor^rato  ofBcers. 

Lcen,  J.— Why  not? 

E.  Jonu. — Because  of  thmr  being  an  illogil  asio 
elation,  and  being  unregistered. 

LiTBH,  J.— There  again,  I  think,  there  hns  been  t 
great  mistake. 

E.  Jontt. — Every  one  of  the  members  would  haT 

Lrsit,  J.— Yes ;  hut  that  is  oil.  They  could  DO 
ac  in  any  corporate  name,  or  avail  themselves  n 
any  of  the  facilities  given  by  the  Friendly  Sodetie 
Act ;  but  that  is  all. 
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EcCLBSIASnCAL.] 


The  Bishop  of  Natal  v.  The  Rev.  J.  Gheen. 


[Ecclesiastical. 


LrsH,  J.— No,  certainly  not.  The  law  simply 
does  not  aid  aprreements  in  restraint  of  trade.  They 
are  illepral  in  the  sense  of  not  being  enforceable  by 
law.  The  fact  of  the  society  being  a  trade  union 
makes  no  difiference  whatever  in  the  criminality  of 
this  man.  As  it  is  a  point  of  some  importance,  I 
will  consult  my  brother  Mellor,  and  if  there  is  any 
doubt  in  his  mind  I  will  reserve  the  point  for  you ; 
bat  I  have  not  the  slightest  doubt  about  it  myself. 

His  Lordship  then  went  to  consult  Mr.  Justice 
Hellor ;  and  on  his  return  said :  My  brother  Mellor 
entirely  agrees  with  me;  he  has  not  the  slightest 
doubt  upon  the  point. 

E.  Jones  said  he  would  not  contest  the  case 
forther ;  and  the  prisoner  was  found  **  Guilty,*'  and 
sentenced  to  five  years'  penal  servitude. 

Attorney  for  the  prosecution,  Talbot, 


SUPBEICE   COXJBT    OF   NATAL. 


(Before  Harding,  C.J.  Phillips,  C.J.  and  Cope,  J.) 

The  Bishop  of  Natal  v.  The  Rev.  J.  Green. 

Ecclesiastical   law — Colonial    bishop — Invalid   excom" 
munication — Clerical  obedience. 

In  the  colonies  the  Anglican  Church  is  purely  a  voluntary 
association, 

A  colonial  bishop  was  "  excommunicated "  by  a  colonial 
superior  of  the  Anglican  Church,  which  excommunica' 
Hon  was  "held  bif  the  Privy  Council  to  be  null  and  void, 

A  dean,  cyjpointed  by  the  bishop  so  alleged  to  have  been 
excommunicated,  refused  to  recognise  his  capacity  or 
authority: 

Hddf  that  he  could  not  so  refuse  whilst  he  remained  a 
wtember  of  the  Anglican  Church  in  the  diocese  of  sudi 
biskop. 

Nature  of  the  colony  of  Natal  considered  and  explained. 

The  judges  proceeded  to  deliver  judgment  in  this 
case,  in  which  defendant  had  been  summoned  to 
show  cause  why  the  judgment  and  sentence  of 
deprivation  passed  by  the  plaintiff  against  him 
Bfaould  not  be  pronounced  by  this  court  to  be  of  full 
force  and  effect,  and  also  to  show  cause  why  a  per- 
petual interdict  should  not  be  granted  against  him, 
restraining  him  from  officiating  in  any  of  the 
churdies  or  buildings  in  this  colony,  set  apart  for 
the  uses  of  the  churches  of  England  and  Ireland, 
and  in  any  of  which  the  plaintiff  is  trustee ;  and 
alio  why  he  should  not  be  ejected  from  the  premises 
oocapied  by  him  as  a  dwelling,  &c. 

Tlu9  following  is  the  judgment  of  the  Chief 
Justice. — The  first  question  arising  to  my  mind  to 
be  dealt  with  is,  when  did  the  Crown  cease  to 
possess  the  power  to  legislate,  by  means  of  letters 
patent,  in  orders  in  council  for  the  Cape  of  Good 
Hope  and  for  Natal?  In  other  words,  when  did 
these  two  colonies  cease  to  be  Crown  colonies  pro- 
perly to  called  ?  To  answer  this  question,  it  becomes 
necessary  to  look  back  to  the  history  of  legislation 
in  these  colonics.  The  Cape  of  Good  Hope  was 
captured  from  the  Dutch  in  the  year  180C.  {^Vide 
oipitulation  18th  Jan.  1806.]  From  1800  to  1824 
(which  maybe  termed  the  first  period)  legislation  at 
the  CsLpe  of  Good  Hope  was  carried  on  by  means  of 
proclamations  issued  by  the  gorernor,  several  of 
which  are  still  in  force  in  that  colony.  In  1814 
tke  Cape  of  Good  Hope  was  ceded  to  the 
British  Crown,  which  in  no  way  affected  its 
political  condition.  On  the  9th  Feb.  1825  the  King, 
by  inatmctioos,  issued  under  his  signet  and  signs 
BMUal,  with  the  advice  of   his   Frivy  Coui^ 


ordered  and  directed  ^'  that  a  council  shall  be  esta* 
blished  in  this  colony  (/.e.,  the  Cape),  to  advise  and 
assist  in  the    administration   of    the  government 
thereof ; "  and  at  the  same  time  signified  his  plea- 
sure that  this  council  should  consist  of  certain  six 
persons    who   are    named;  the    first    three    being 
designated  by  office  only,  thus — Mr.  C.  J.,  Coloniid 
Secretary,  and  the  ufiicer  next  in  command ;  and 
the  last  three  being  named  thus,  Lieut-Col.  Bell — 
who  appears  to  have  held  no  office  at  that  time — 
Walter  Bentinck,  Esq.,  audi  tor- general,  and  J.  W. 
Stow,  Esq.,  receiver-general    This  council,  presided 
over  by  the  Grovernor  of  the  Cape,  enacted  various 
laws,  which  were  termed  *'  Ordinances  passed  by 
the  Governor  with  the  advice  of  the  Council  of 
Government,"  and  existed  until  1834,  which,  namely, 
from  1824  to  1834,  may  be  called  the  second  period. 
In  1834  the  Crown,  by  letters  patent,  established  at 
the  Cape  a  *^  Legislative  Council,'*  consisting  of 
twelve  members,  six  as  holding  certain  offices,  and 
six  unofficial  members,  but  yet  nominated  by  the 
governor,  subject  to  the  approval  of  the  Crown. 
This  council  existed  until  1850,  when,  by  letters 
patent,  power  was  conferred  on  it  to  pass  what  now 
exists  at  the  Cape,  namely,  an  elective  LegislativB 
Council  and  an  elective  Legislative  Asseo^bly.    In 
constitution   ordinances    (as    they  are   commonly 
called),  passed  for  the  Cape  colony  by  the  Legis- 
lative Council,  authorised  thereto  by  Her  Majesty's 
letters  patent,    were  amended    by  the  Queen    in 
Council,  and,  so  amended,  were  sanctioned  and  allowed 
as  law  by  Her  Majesty,  by  Order  in  Council  of  11th 
March  1853.    It  is  quite  notorious,  and  to  my  mind 
clear,  that  from  1800  to  1853,  the  Crown,  by  letters 
patent,  charters,  orders  in  council,  and  royal  instruc- 
tions, not  only  did,  but  had  the  power  effectually  to 
legislate   for    the    Cape  colony,    notwithstanding 
the    existence  of    the  colonial    councils    of    1825 
and   1835.    The  charters  of   justice  to  the  Cape 
of  1828  and  1832,  the  order  in  council  as  to  mar- 
riages, are  all  instances  of  this  power.    But  it  is  said 
the  letters  patent  of  1833,  constituting  the  Cape 
Legislative  Council,  which  ceased  in  1853,  contained 
a  clause  reserving  to  the  Crown   to    ^'make   or 
establish  from  time  to  time,  with  the  advice  or 
consent  of  Parliament,  or  with  the  advice  of  Her 
Majesty's  Privy  Council,  all  such  laws  as  might  to 
him  or  them  appear  necessary,"  &c.   This,  no  doubt, 
is  so ;  but  I  should  argue  that  this  is  a  reservation 
which  need  not  have  been  made  in  order  to  retain 
this  power   to  the    Crown.     First,  because    this 
power  was  inherent  in  the  Crown  under  the  circum* 
stances  as  to  legislation  in  which  the  Cape  was 
in  1833 ;  and,  secondly,  that  it  was  clearly  unneces- 
sary and  indeed  inoperative,  so  as  to  retain   to  the 
British  Parliament  the  power  of  legislation,  for  the 
power  of  Parliament  cannot  be  curtailed.    Then  I 
would  here  ask  if  this  reservation  is  essential  to 
preserve  to  the  Crown  the  rights  it  professes  to 
reserve,  why  was  it  omitted  from  the  document 
establishing  the  council  at  the  Cape  in  1825?    I 
am  unable  to  find  any  trace  of  it  on  that  occasion ; 
and  yet,  with  this  colonial  council  in  existence,  the 
Crown  in  1828  granted  a  charter  to  the  Cape  for  the 
better  administration  of  justice  in  that  colony,  the 
validity  of  which  has  never  been  questioned.    It 
granted  coercive  jurisdiction  to  the  Supreme  Court 
which  it  created  over  all  Her  Majesty's  subjects  in 
all   cases — civil,  criminal,  or   mixed— within    the 
colony.  The  proclamation  of  Lord  Charles  Somerset, 
of  the  2nd  May  1825,  is  silent  as  to  any  such 
reservation  as  is  contained  in  the  letters  patent 
of  1633.    It  is  possible,  however,  that  the  King's 
instructions,  which  I  have  not  the  means  of  referring 
to,  may  contain  this  reservation,  although  I  think 
if  they  did  so,  the  proclamation  announcing  the 
creation  of  that  council  would  have  mentioned  it. 
The  colony  of  NaUl  ^sa  eA\AX>VkA\sAdi Vcw  V^ASb*  ^t%- 
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Thx  Bishop  of  Natal  r.  The  Rst.  J.  Geeev. 


[ECCLSSIABTICAI.. 


Tioos  to  tluB  it  was  held  bj,  and  taken  from,  the 
rebel  Boers  by  the  British  troops.  It  was  at  first 
a  district  of  the  Cape  colony,  and  the  Legislatire 
Council  at  the  Cape  was  vested  with  the  power  of 
legislation  as  regards  NataL  It  was  subsequently 
formed  into  a  distinct  and  separate  colony.  In  1847 
the  Queen,  by  letters  patent,  created  a  Legislature 
for  Natal,  goring  it  power  to  make  and  ordain  all 
such  laws  as  might  be  necessary  for  the  peace,  order, 
and  good  goyemment  of  the  colony,  and  by  royal 
instructions  which  accompanied  those  letters  patent 
appointed  three  persons,  namely,  the  Colonial  Sec- 
retary, Crown  Prosecutor,  and  the  Survey or-General, 
to  be  the  members  of  that  Legislature,  and  over 
which  theldeutenant-Goyemor  was  to  preside.  That 
council  existed  until  1856,  when,  by  charter,  the 
present  Legislative  Council,  consisting  of  four 
officers  of  the  Crown,  and  twelve  unofficial  members, 
to  be  elected  as  is  therein  provided,  was  established. 
This  narrative  has  become  necessary  because  it  is 
argued  that  the  Privy  Council  have  held  that  after 
the  establishment  of  an  independent  Legislature  the 
Crown,  by  virtue  of  its  prerogative,  had  no  power 
to  grant  to  the  plaintiff  his  letters  patent  of  Nov. 
1853,  creating  him  Bishop  of  Natal.  It  may  be 
doubted  whether  the  Privy  Council  have  decided 
in  strict  terms  either  in  the  case  of  Mr.  Long  or  in 
that  of  the  plaintiff,  that  the  Crown  had  no  power 
to  grant  the  letters  patent  it  did  to  the  plaintiff  in 
Nov.  1853,  on  the  ground  that  in  1853  the  colony  of 
Natal  was  possessed  of  an  independent  Legislature. 
The  language  of  the  Privy  Council  is  this :  "  Three 
principal  questions  arise  and  have  been  argued 
before  us ;  first,  were  the  letters  patent  of  the  8th 
Dec.  1853 — by  which  Dr.  Gray  was  appointed 
metropolitan,  and  a  metropolitan  see  or  province 
was  expressed  to  be  created — valid  and  good  in 
law?"  The  answer  is:  "With  respect  to  the 
first  question,  we  apprehend  it  to  be  clear,  upon 
principle,  that  after  the  establishment  of  an  inde- 
pendent Legislature  in  the  settlements  of  the  Cape  of 
Good  Hope  and  Natal,  there  was  no  power  in  the 
Crown,  by  virtue  of  its  prerogative,  to  establish  a 
metropolitan  see  or  province,  or  to  create  an  eccle- 
siastical corporation."  The  question  stated  by  the 
Privy  Council  refers  to  Dr.  Gray's  patent  only,  and 
their  answer,  in  my  opinion,  to  only  one  (an)  inde- 
pendent Legislature— namely,  that  of  the  Cape  of 
Good  Hope,  and  to  one  (a)  metropolitan  see — 
namely,  that  of  the  Cape  of  Good  Hope  also ;  for 
it  is  clear  that  Natal  never  was  created  a  metro- 
jtolitan  see.  It  is  true  that,  further  on  in  the 
judgment,  the  Privy  Council,  assuming  that  the 
colony  of  Natal  was  possessed  of  an  independent 
Legislature  similar  to  the  colony  lay  down  this : 
**Tiiere  is,  therefore,  no  power  in  the  Crown  to  create 
any  new  or  additional  ecclesiastical  tribunal  or  juris- 
diction ;  and  the  clauses  which  purport  to  do  so, 
contained  in  the  letters  patent  to  the  appellant  and 
respondent,  are  simply  void  in  law.  No  metropolitan 
or  bishop  in  any  colony  having  legislative  institu- 
tions can,  by  virtue  of  the  Crown's  letters  patent, 
unless  granted  under  an  Act  of  Parliament  alone, 
or  confirmed  by  colonial  statute,  exercise  any 
coercive  jurisdiction,  or  hold  any  court  or  tribunal 
for  that  purpose."  I  notice  that  in  the  answer  to 
the  question  I  have  alluded  to,  the  terms  *'  inde- 
pendent Legislature  "  are  used,  whilst  in  Uie  subse- 
quent quotation  the  terms  used  are  "legislative 
institutions."  In  my  opinion,  the  Privy  Council, 
proceeding  on  the  erroneous  assumption,  either  that 
Natal  formed  a  part  of  the  colony  of  the  Cape  of 
Good  Hope — whereas,  in  truth,  it  is  a  separate  and 
distinct  colony,  1000  miles  away  from  the  Cape  of 
Good  Hope— or  else  that  an  "  independent  Legis- 
lature, or  "  legislatiye  institution,**  existed  in  Natal 
in  1853,  similar  to  those  which  then  existed  at  the 
Cape  of  Good  Hope ;  whereas,  in  truth,  the  Cape 


of  Good  Hope  in  1853  had  an  independent  Parlia- 
m«it,  consisting  of  an  elective  House  of  Assemldy 
and  an  elective  Legislative  Council,  whilst  in  1853 
the  colony  of  Natal  had  no  such  "independent 
L^j^lature,"  or  any  such  "  Legislative  institutions;" 
and,  in  fact,  possessed  a  Legislature  wholly  depen- 
dent upon  the  Crown,  consisting  of  the  Lieutenant- 
Governor  and  three  officers  of  the  Crown,  selected 
and  appointed  by  the  Crown,  to  which  Uie  tenna 
"  independent  Legislature  '*  or  "  legislative  institu- 
tion **  were  wholly,  in  my  opinion,  inapplicable  in 
the  year  1853,  when  the  plaintiff  received  his  lettera 
patent.  Indeed,  I  doubt  very  much  whether  either 
of  these  terms  would  be  applicable  to  the  council  of 
1856  and  now  existing,  constituted,  as  it  is,  of  official 
nominees  of  the  Crown,  and  a  certain  number  of 
non-official  members  elected  by  the  people ;  it  is 
half  dependent  and  half  independent,  and  neither 
altogether  the  one  nor  the  other,  and  resembles  the 
council  at  the  Cape  of  Good  Hope,  established  in 
1833,  except  that  the  non-official  element  in  the 
latter  were  the  nominees  of  the  Crown  and  not 
elected,  as  in  Natal  since  1856.  In  Mr.  Long's  case 
the  Privy  Co.ncil  lay  down:  "The  bishopric  of 
Capetown  was  founded  in  the  year  1847.  At  thi* 
time  the  legislative  authority  in  the  colony  of  the 
Cape  of  Good  Hope  was  vested  in  the  Crown." 
True,  but  it  then  had  a  legislative  council,  com- 
posed of  certain  officers  and  nominees  of  the  Crown. 
Besides,  the  legislative  authority  at  the  Cape  was 
not,  in  1847,  wholly  vested  in  the  Crown;  the 
Crown  reserved  a  kind  of  concurrent  jurisdiction 
to  legislate.  Well,  then,  if  the  Cape  Council  of 
1847,  being  that  established  in  1833,  was  not  an 
"  independent  Legislature,"  or  a  "  legislative  inaki> 
tution,"  how  can  the  Natal  Council  of  1853,  com- 
posed of  the  Lieutenant-Gk>vemor  and  three  paicf 
officers  of  the  Crown,  be  termed  or  held  to  be  an 
" independent  Legislature "  or  a  "legislative  insti* 
tution  ?  "  The  Privy  Council,  in  their  judgment  id 
the  Colenso  case^  say,  "  We  therefore  arrive  at  the 
conclusion  that  although  in  a  Crown  colony  properiy 
so  called,  &&,  a  bishopric  may  be  constituted,  and 
ecclesiastical  jurisdiction  conferred,  by  the  sole 
authority  of  the  Crown,  yet  that  the  letters  patent 
of  the  Crown  will  not  have  any  such  effect  or  opera-- 
tion  in  a  colony  or  settlement  which  is  possessed 
of  an  independent  Legislature."  I  have  already 
shown  that  in  1853  tiie  colony  of  Natal  did  not 
possess  anything  even  resembling  an  independent 
Legislature;  it  would  be  a  caricature  to  apply^ 
these  terms  to  the  council  which  then  existed.  If 
I  were  called  upon  to  define  the  meaning  of  the 
term  "  a  Crown  colony  properly  so  called,**  I  should 
say  it  was  this,  namely,  a  colony  or  settlement 
acquired  by  the  British  Crown,  by  conquest  or 
treaty,  in  which  the  power  of  legislation  vested 
with  the  Sovereign  by  virtue  of  the  Queen's  prao- 
gative,  or  in  which  legislation  vested  with  the 
official  nominees  of  the  Crown,  appointed  by  tha 
Crown  in  that  behalf,  in  which  the  revenue  and 
expenditure  were  in  the  absolute  control  and  dis- 
posal of  the  Crown,  in  which  the  lands  of  the  colony 
were  vested  in  and  disposable  of,  only  by  the  Crown^ 
in  which  the  accounts  of  the  revenue  and  expendi- 
ture were  examined  by  and  allowed,  or  disallowed, 
by  Her  Majesty's  Commissioners  of  Audit  in 
London,  and  in  which  the  inhabitants  of  the  colonj 
had  no  voice  or  power  whatever,  either  as  to  legisU-^ 
tion  or  anything  else  connected  with  Government. 
I  think  a  colony  or  settlement  in  the  position  just 
described  would  be  essentially  a  Crown  colony  pro* 
perly  so  called ;  at  any  rate  it  would  not  be  possened 
of  an  independent  Legislature.  If  this  definition  ia 
correct,  then  it  represents  exactly  the  condition  i& 
which  the  colony  of  Natal  was  in  the  year  1858» 
and  pnor  and  subsequently,  as  I  have  already  ahowiv 
the  Cape  Colony  was  at  that  time  possessed  of  aik 
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odependent  LegUlature,  consisting  of  an  elective 
■Minblj  and  LegiilatiYe  Coancil.  It  may  be  said 
ihat  I  am  bound  by  the  decision  of  the  Privy 
>niiiciL  No  man  is  more  willing  or  anxious  to 
wpect  and  uphold  the  judgments  of  their  Lord- 
IdlM  than  I  am.  I  entertain  the  deepest  respect 
a  a  quarter  where  I  know  so  much  profound  wis- 
kni  aad  learning  exist.  I  in  no  manner  call  in  ques- 
km  the  wisdom  of  their  decision  in  this  instance ; 
mt  I  trust  I  need  no  apology  for  stating  that,  in  my 
lumble  opinion,  retting  on  the  facts  I  have  stated, 
heir  Lordships,  as  r^arded  the  colony  of  Natal, 
■tioeeded  in  respect  of  the  plaintiff *s  letters  patent 
n  imperfect  information  as  to  the  facts  in  reference 
o  the  political  condition  of  the  colony  in  the  year 
.858.  In  questioning  this  part  of  the  subject  it 
Mily  remains  for  me  to  state  distinctly  that,  in  my 
ipiiiioa,  the  colony  of  Natal  in  1853  was  a  Crown 
vAooj  properly  so  called.  I  come  now  to  another 
^aitof  this  controversy,  namely,  had  the  plaintiff 
ihe  power  to  take  the  proceedings  and  pronounce 
lie  sentence  he  did  in  regard  to  the  defendant? 
to  my  mind  the  answer  is  easy.  If,  in  1858,  Natal 
vaa  a  Crown  colony  properly  so  called,  then,  in  my 
>piiuoa,  the  proceedings  were  good  and  valid,  as 
leld  by  the  Privy  Council :  if,  on  the  other  hand, 
Siatal  was  not  a  Crown  colony  properly  so  called, 
ihea  they  are  void  in  law,  because  the  plaintiff 
aoold  not  under  his  pctent  **  exercise  any  coercive 
jorisdiction,  or  hold  any  court  or  tribunal  for  that 
purpose,"  as  also  held  by  the  Privy  Council.  The 
rrivy  Council  have  decided  that  in  the  colonies  the 
ikn^can  Church  is  to  be  regarded  as  a  merely 
rolantary  association,  and  I  view  the  plaintiff  and 
defendant  before  the  court  in  this  sense.  In  the 
Ordinance  No.  7,  1848,  regulating  the  Dutch 
Befonned  Church,  sect.  8  lays  down,  **  No  rule  or 
PIgiilation  of  the  said  Church,  whether  contained 
in  the  schedule  to  this  ordinance  or  to  be  afterwards 
Enuned,  shall  have  or  possess  any  direct  or  inherent 
power  whatever  to  affect  in  any  way  the  persons  or 
pepertiet  of  any  person  whomsoever.  But  all  such 
nlea  and  regulations  shall  be  regarded  in  law  in 
Bke  manner  as  the  rules  and  regulations  of  a  merely 
roloDtary  association,  and  shall  be  capable  of  affect- 
ing the  persons  (Mr  properties  of  such  persons  only  as 
■ball  be  proved  in  the  course  of  any  action  or  suit 
before  any  competent  court  to  have  subscribed, 
■greed  to,  adopted,  or  recognised,  the  said  rules 
and  regulations,  or  some  of  them,  in  such  manner 
as  to  he  bound  thereby,  in  virtue  of  the  ordinary 
legal  principles  ai^cable  to  cases  of  express  or 
implied  cootract."  The  law  contains  the  proper 
hgd  principles  by  which  the  rights  and  privi- 
kgea  of  the  pUintiff  and  defendant  are  to  be 
tsited ;  and  this  is  also  what  the  Privy  Council,  in 
Mr.  Um^9  case  lay  down  as  the  legal  position  of 
the  Anglican  Church  in  the  colonies.  The  court, 
then,  has  to  decide  on  a  simple  question  of  evidence, 
wit  would  be  left  to  a  jury,  and  I  am  bound  to  say 
te  there  is  abundant  direct  evidence  in  the  case 
to  diow  that  the  plaintiff  and  defendant  were  guided 
ad  bound  by  the  rules  of  the  Church  of  England, 
1^10  far  as  they  could  be  made  applicable  to  the 
|Wch  here.  That  the  defendant  formally  acknow- 
l^ged  himself  as  bound  to  the  plaintiff,  subject, 
<f  course,  to  those  rules,  and  that  so  long  as  the 
mtiff  took  no  step  which  a  bishop  in  England 
(Tievmg  the  parties  as  the  creatures  of  English 
|>v)  could  not  tak^  his  acts  must  be  viewed  as 
^tiB  these  rules.    The  defendant  was  raised  to 

e«i  Resent  petition  of  Dean  of  Maritsburg  by  the 
tiff  himeelf,  and  he  before  this  held  his  licence. 
,  the  defendant  saysi  I  wiU  no  longer  acknow- 
Nfe  the  plalntiff*8  oipacit7»  still  less  authority. 
■KMM  be  iiiya  the  Ghmch  has  excommunicated 
«t  viaiBtifl;  ft  itm  wliich  is  based  npon  the  pro- 
Mtaga  of  the  Bishop  of  Capetown,  which,  as  well  j 

]Ca#.  Gaar-yas,,  Y. 


as  the  sentence  which  followed  it,  the  Queen  in  Her 
Privy  Council  has  held  **null  and  void  in  law.*' 
This  decision  is  binding  on  this  court,  and  we  must 
uphold  it.    The  defendant  is,  of  course,  not  bound 
to  remain  a  member  of  this  voluntary  association, 
called  the  Church  of  England,  of  which,  in  this 
colony,  the  plaintiff  is  the  lawful  bishop ;  he  may 
join  any  other  voluntary  association,  or  he  may 
establish  a  new  one,  for  in  this  colony  we  all  enjoy 
full  freedom  of  conscience,  and  we  are  at  liberty  to 
worship  Almighty  God  in  any  manner  or  form  that 
we  may  consider  most  proper  or  befitting.    The 
defendant   in  his   argument  truly  says,    **  Every 
voluntary  association  claims  the  right  to  expel  its 
members ;  every  State  claims  and  asserts  the  right 
to  banish  or  put  to  death  members  that  are  an  injury 
to  it.    Can  the  Church  be  a  society  and  not  possess 
the  like  power  ?"    A  State  banishes  or  puts  to  death 
according  to  circumstances  any  subject  who  disobeys 
the  law,  or  who  sets  the  law  at  defiance,  and  in 
the  same  way  a  voluntary  association,  having  rules 
for  its  government  and  management  would  have 
a  right,  I  take  it,  to  expel  any  member  who,  having 
once  acknowledged  and  been  bound  by  such  rules, 
afterwards  not  only  refused  to  comply  with  them, 
but  acted  in  defiance  of  the  rules.    The  defendant 
states  further  on,  **  I  stated  that  as  for  the  reasons 
assigned,  I  had  at  one  time  acknowledged  the  plain- 
tiff to  be  Bishop  of  Natal,  by  Divine  permission, 
so  I  dared  not  now  ascribe  such  authority  to  him, 
nor  receive  him  as  one   empowered   by  God  to 
minister  spiritual  gifts  to  His  Church."    I  have  no 
doubt  that  this  is  the  defendant's  deliberate  and 
serious  opinion,  formed  on  grounds  which,  to  his 
mind,  warrant  him  fully  in  arriving  at  this  conclu- 
sion ;  and  he  is,  of  course,  at  liberty  to  form  his  own 
opinion  and  to  take  the  course  he  does,  but  clearly 
he  cannot  then  belong  to  the  voluntary  association, 
namely,  the  Anglican  Church  in  this  colony,  of 
which  the  plaintiff  is  the  head,  and  to  the  property 
of  which  the  plaintiff  is  trustee,  and  which  adopts 
the  rules  of  the  Church  of  England,  when  he  sets 
the  plaintiff's  authority  and  the  rules  vesting  that 
authority  in  him  at  defiance.    Many  worthy  people 
entertain  the  opinion  that  a  State  has  no  power  to 
put  its  subjects  to  death  for  any  crime,  but  the  State 
thinks  and  acts  otherwise.    Suppose  a  criminal  was 
ordered  for  execution,  and  that  the  gaoler  was  a 
person  that  believed  that  the  State  had  no  power  to 
execute  his  prisoner,  and  that  therefore  on  the  day 
fixed  upon,  tiie  gaoler  refused  not  only  to  deliver 
the  man  to  the  sheriff,  but  proceeded  to  resist  his 
being  taken  to  execution,  the  State  would  cause 
the  gaoler  to  be  punished;  it  would  say  to  him, 
you  are  entitled  to  think  as  you  do,  and  to  advo- 
cate your  views  on  every  lawful  occasion,  but  you 
shall  not  set  at  defiance  the  laws  of  the  State 
to  which  you  belong,  because  they  are  binding  on 
your  acts,  and  your  conduct  must  be  regulat^  to 
those  laws.    So  the  defendant  may  cherish  his  own 
views  and  opinions,  and  he  may  support  them  by  all 
lawful  means  and  on  all  proper  occasions ;  but  if  he 
sets  at  defiance  the  rules  and  regulations  of  the 
Church  of  which  the  plaintiff  is  the  head,  and  under 
which  the  defendant  "at  one  time  acknowledged 
the  plaintiff  to  be  Bishop  of  Natal  by  Divine  per- 
mission," he  cannot,  in  my  opinion,  claim  any  privi- 
lege which  those  rules  would  otherwise  allow  him. 
Then  the  plaintiff  is  the  trustee  of  the  Cathedral, 
St.  Andrew's,  St.  John's,  Pinetown,  and  of  this  pro- 
perty the  legal  estate  vests  in  him  for  the  purposea 
of  the  English  Church,  of  which  he  is  the  bishop^ 
and,  consequently,  the  head,  and  so  soon  as  the  de- 
fendant ceases  to  observe  the  rules  of  that  Churchy 
and  on  the  contranr  to  act  in  defiance  of  those  rulea 
and  the  decision  of  the  Queen  in  Council,  he  ceases 
to  be  entitled  to  any  rights  he  possessed  undat  XV^m^ 
roles. 
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Mayor,  &&,  of  Bbioatb  r.  ELaki. 


[Q.B. 


Mr.  Justice  Phillips  concorred  with  the  Chief 
JusticCf  but  if  he  could  have  any  objection,  it  could 
only  arise  from  the  smallness  of  the  amount  in 
dispute. 

Mr.  Justice  Cope  also  held  that  the  letters 
patent  were  valid,  but  thought  that  the  court  ought 
to  give  effect  to  the  decisions  of  the  Bishops'  Court. 

Judgment  for  the  plaintiff,  and  to  carry  costs. 


00X7BT  OF   axnCEK'S  BEHOH. 

Reported  bj  T.  W.  Saukdeka.  and  J.  8boxtt,  Esqr*., 
BaiTiatera-«t-Law. 

Wednescby,  Feb.  12, 1868. 
Matob,  &c.,  of  Rbioatb  v.  Hart. 

11  fc  12  Vict,  c  43,  5. 31 — Meaning  oj  word  "  borough  " 
— Penalties,  to  whom,  payable,  treasurer  of  borough  or 
of  county, 

11  ^  12  Vict,  c,  43,  s,  81,  provides  that  where  the 
statute  under  which  an  if\fonnation  shall  have  been 
framed  contains  no  directions  for  the  pmfment  of 
penalties  inflicted  thereunder  to  any  person,  the  justices* 
derk  of  the  division  shall  *^pay  the  same  to  the  trea- 
surer  of  the  county,  riding^  division,  liberty,  dty, 
borough,  or  place,  for  which  such  justice  or  justices 
shall  have  acted  ,  .  .  and  the  said  clerk  shall  send 
or  deliver  every  retwm  so  made  by  him  as  aforesaid  to 
the  derk  of  the  peace  for  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  within  which  such 
division  shall  be  situate,  at  such  times  as  the  court  of 
quarter  sessions  for  the  same  shall  order  in  that 
behalf,'* 

The  borough  of  Ungate  has  no  separate  commission  of 
the  peace,  or  separate  court  of  quarter  sessions,  and 
before  its  charter  constituting  it  a  municipal  borough 
with  a  a)rporation,  formed  p<irt  of  the  petty  sessional 
division  of  the  county  of  Surrey.  Its  mayor  and  ex- 
mayor  act  as  justices  of  the  peace  in  and  for  the 
borough,  but  the  justices  of  the  county  act  concur- 
rently with  them  as  borough  fustices  in  dealing  with 
offences  which  ore  not  of  apurtly  borough  character: 

Held,  that  the  mayor  and  ex-mnyor,  exercising  their 
jurisdiction  within  the  borough,  acted  as  justices  in  and 
for  the  county  within  the  meaning  of  the  above  section : 

2%at  the  word  ^^  borough  **  in  that  section  means  borough 
Aaving  a  separate  quarter  sessions ; 

And  therefore  that  the  penalties  paid  on  conviction /or 
offences  not  of  a  purely  heal  character  oonanitted 
within  the  borough  nmst  be  paid  by  the  derk  to  the 
treasurer  of  the  county,  and  not  to  the  treasurer  of 
the  borough. 

This  was  an  action  brought  by  the  plaintiffs 
against  the  defendant  for  the  recovery  of  48/.  I2s.  Bd, 
being  the  amount  of  penalties  and  other  sums  of 
money  adjudg^  by  the  justices  of  the  peace  acting 
in  and  for  the  borough  of  Reigate,  to  be  paid  under 
and  in  pursuance  of  statutes  containing  no  direc- 
tions for  the  payment  of  such  penalties  and  moneys 
to  any  particular  person  or  persons,  and  received  by 
the  defendant  as  clerk  to  the  said  justices ;  and  by 
the  consent  of  the  parties,  and  the  order  of  Lush,  J. 
according  to  the  C.  L.  P.  A.  1852,  the  following 
case  was  stated  for  the  opinion  of  the  court  without 
any  pleadings : — 

Case. 

By  royal  charter,  dated  the  11th  Sept.  1868,  the 
parliamentary  br trough  uf  Reigate,  in  the  county  of 
Surrey,  was  constituted  a  municipal  boroogfa  widi  a 
corp4)ratif*n  under  the  title  of  ^  The  Mayor,  Alder- 
m>n,  and  Burgesses  of  the  Borough  of  Reigate," 
having  all  the  powers  and  privileges  held  and  enjoyed 
by  the  several  boroughs  named  in  the  seheduiei  to 
the  sutute  5  ft  6  Will.  4,  c  76,  as  fully  and  effec- 
tUM)}j^  AS  if  the  said  borough  of  Reigate  had  bora 


one  of  the  boroughs  named  in  the  1st  aection  of 
schedule  B.  to  the  said  Act  annexed,  and  Her 
Majesty  did  thereby  extend  to  all  the  inhabitants 
of  the  said  borough  of  Reigate  all  the  powers  and 
provisions  of  the  said  statute,  and  of  any  other  Acts 
amending  or  altering  the  said  Act,  or  in  anywise 
relating  thereto. 

The  said  borough  of  Reigate  before  the  said  11th 
Sept.  18G3  formed  part  of  the  petty  sessional  divisioa 
of  the  county  of  Surrey.  There  is  no  separate 
commission  of  the  peace  for  the  said  borough  under 
sect  98  of  5  &  6  WilL  4,  c.  7^  and  there  has  been  no 
grant  of  a  separate  court  of  quarter  sessions  of  the 
pease  to  the  said  borough.  The  justices  of  the 
peace  for  tlie  said  county  have  since  the  said  date 
by  virtue  of  the  111th  section  of  Uie  said  statute 
exercised  the  jurisdiction  of  justices  oi  the  peace  in 
and  for  the  said  borough,  aiiid  acted  concurrently 
with  the  mayor  for  the  time  being,  who  by  sect.  57 
of  the  said  statute  is  ex  officio  a  justice  of  the  peace 
of  and  for  the  said  borough,  and  so  continues  during 
the  year  next  succeeding  his  year  of  office. 

The  defendant,  previous  to  the  said  11th  Sept 
1863  had  been  and  still  is  clerk  to  the  county 
justices  acting  out  of  quarter  sessioiis  in  and  for  ths 
said  petty  sesoonal  division  ol  Reigate,  and  since 
the  incorporation  of  the  said  borough  he  has  acted 
as  clerk  to  such  justices,  both  when  acting  as  justioes 
for  the  said  county  out  of  sessions,  and  when  acting 
as  justioes  in  and  for  the  said  borough. 

By  11  &  12  Vict  c.  43,  s.  31,  it  is  enacted. 

That  in  every  wamnt  of  diiti«M  to  be  Inned  therecmder, 
ttie  ooQsUble  or  other  person  to  whom  the  tame  ehaU  be 
directed,  Bhell  be  thereby  ordered  to  pay  the  amoant  of  the 
Bum  to  be  levied  thereander  onto  the  clerk  of  the  divlaioa  in 
which  the  jastioe  or  Joatloea  iasnhif  each  warrant  ahall  — aaWv 
act,  and  if  any  person  convicted  in  any  penalty,  or  ordered 
by  a  justice  or  justices  of  the  peace  to  pay  any  sum  of  money 
shall  pay  the  same  to  any  constable  or  other  person,  sncheon* 
■table  or  other  person  shall  forthwith  pay  the  same  to  usA 
olerk :  and  if  any  person  committed  to  prison  apon  any  ooa- 
TioMon  or  order  as  aforesaid,  for  nonpayment  of  any  panaity 
or  of  any  sum  thereby  ordered  to  be  paid,  shall  desire  to  pt/ 
the  same  and  costs  before  the  expiration  of  ihe  thne  for  wUa 
he  shall  be  so  ordered  to  be  imprisoned  by  ttw  warrvat  for 
his  commitment,  he  shall  pay  the  same  to  tbe  gaoler  or  kisser 
of  the  prison  in  which  he  shall  be  so  ImpriMned,  and  sndi 
gaoler  or  keeper  shall  forthwith  pay  the  same  to  the  said  eleik, 
and  all  sums  so  received  by  the  said  dei^  shall  forthwUh  to 
paid  by  him  to  the  party  or  partiea  to  whom  the  nma 
respectively  are  to  be  paid  according  to  the  directiona  of  the 
statute  on  which  the  Information  or  complaint  In  ttiat  bdialt 
shaD  have  been  framed;  and  if  such  statnte  riiall  eontaia  no 
snoh  direciious  for  the  payment  thereof  to  any  person  or  per- 
■oosi  then  mm^  clerk  shail  pi^  Iha  same  to  the  tnaaarsr  of 
the  county,  riding,  dlviaioo,  liberty,  city,  borough,  or  |daoo 
for  which  such  justice  or  justices  shall  have  acted,  and  for 
which  Boeh  tresBurer  ahall  give  him  a  receipt  wttboatstssBm 
and  eveiy  soch  gaoler  or  keeper  of  a  prison  shall  keep  a  Ins 
and  exaot  account  of  all  such  moneys  received  by  him,  of 
whom  and  when  received,  and  to  whom  and  when  paid  In 
ttie  form  (T)  in  the  sehedule  to  this  Act  annexed,  or  to  ths 
Uke  efleat,  and  shall  oaoe  in  «v8cy  month  render  at  the  paMF 
sessions  for  the  division  in  which  such  justice  or  joatiosa 
aforesaid  shall  usually  act^  to  be  holden  on  or  next  after  ths 
first  day  of  every  month  under  the  penalty  of  401.,  to  be  ts- 
eovered  by  distraea  in  manner  afbresatd,  Mid  tlie  hM  elerit 
shall  send  or  deliver  every  retorn  so  made  Iqr  him  as  afova- 
said  to  the  clerk  of  the  peace  Cor  the  countv,  tiding,  divisia% 
hber^,  city,  borough,  or  place  within  which  such  divirioa 
Miall  be  situate,  at  such  timet  as  the  Court  of  Qoartor 
alons  for  ttie  same  shall  older  hi  thai  tiehalf. 


From  the  tiaie  of  the  incorporation  of  the  said 
borough  hitherto  there  has  always  been  a  treasurar 
of  and  for  the  said  borough. 

The  defendant  kMts  since  the  incorporation  of  the 
■aid  borough  received  divers  sums  of  money, 
amounting  to  the  sum  of  4AL  12s.  6d,  ordeied  to  be 
paid  by  the  justicei  of  the  peace  acting  in  and  for 
the  said  borough,  for  flaes  and  penalties  and  other* 
wise  for  offenoes  committed  against  certain  statatei^ 
which  statutes  oootain  no  direetioBs  for  the  pay- 
ment of  soeli  money  to  any  particular  perMm  or 
persons,  and  such  moneys  have  from  time  to  time 
been  pdM  over  by  tin  d^endant  to  the  traasnrer  ef 
the  County  of  Soirvey,  to  whom  the  Meodant  ood* 
lends  that  tbry  are  pejablei. 
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l^TOR,  &c.,  OF  Reigatb  V.  Hart. 


CQ.  B. 


The  question  for  the  opinion  of  the  court  is 
wliether  the  said  sums  of  money  received  by  the 
defendant  as  aforesaid  should  have  been  paid  by  him 
to  the  treasurer  of  the  said  borough  or  to  the  trea- 
-razer  of  the  said  county  ?  If  they  should  have  been 
fMid  to  the  treasurer  of  the  borough  judgment  is  to 
be  entered  for  the  phiintifif  (with  costs)  for  48/  12<.  Gd. 
If  the  said  sums  should  have  'been  paid  to  the 
treasurer  of  the  said  county  judgment  is  to  bo 
entered  for  the  defendant  with  costs. 

Plaintiffs*  points  for  argument. — I.  That  the 
penalties  and  sums  of  money  received  by  the  defen- 
dant as  clerk  to  the  justices,  acting  in  and  for  the 
bofoagh  of  Reigate,  should  in  all  cases  where  the 
statute,  on  which  the  information  or  complaint  in 
that  behalf  shall  have  been  framed,  contains  no 
directions  for  the  payment  thereof  to  any  person  or 
penons,  have  been  paid  over  by  him  to  the  treasurer 
<a  the  said  borough :  (See  4  &  5  Will.  4,  c.  76,  sects. 
57  &  111 ;  and  11  &  12  Vict,  c  43,  s.  31.)  2.  That 
the  effect  of  sect.  126  of  5  &  6  Will.  4,  c.  76,  is  only 
to  regulate  the  payment  of  certain  penalties  re- 
<soTered  in  boroughs  having  courts  of  quarter 
aesdons,  which,  but  for  such  enactment  would  be 
payable  to  other  persons  than  the  treasurer  of  the 
bofough.  3.  That  the  last-mentioned  section  is 
eooaistent  with  its  being  the  duty  of  the  clerk  of 
any  justices  receiving  fines,  penalties,  or  fees  within 
a  borough,  and  in  matters  wherein  the  justices  are 
acting  in  and  for  such  borough  to  pay  them  over  to 
the  treasurer  of  the  borough,  even  though  it  may 
have  no  separate  court  of  quarter  sessions. 

Defendant's  points.— 1.  That  the  borough  of 
Beigate  having  no  separate  court  of  quarter  sessions 
the  defendant  was  not  bound  to  pay  over  the  moneys 
in  question  to  the  treasurer  of  the  said  borough. 
2.  That  upon  the  true  construction  of  the  11  &  12 
Vict,  c  43,  s.  31,  and  of  the  5  &  6  Will.  4,  c.  76, 
1. 126,  ^  which  is  in  pan  materia^  such  penalties  as 
those  in  question  are  only  payable  to  the  treasurer 
of  the  borough  when  the  borough  has  a  separate 
eoort  of  quarter  sessions,  and  at  such  times  as  the 
court  of  quarter  sessions  shall  order  in  that  behalf. 

Haemimara  for  the  plaintiffs. — ^This  case  comes 
within  the  express  language  of  11  &  12  Vict,  c  43, 
t.  81,  which  provides  that  where  a  statute  contains 
BO  directions  for  the  payment  of  these  penalties, 
the  clerk  shall  pay  the  same  "  to  the  treasurer  of 
the  county,  riding,  division,  liberty,  city,  borough, 
or  place  for  which  such  justices  shall  have 
acted."  The  case  finds  that  the  justices  here  were 
acting  for  the  borough,  and  one  of  them,  tibe 
m^or,  could  act  nowhere  else,  his  jurisdiction 
being  confined  to  the  borough ;  and  the  county 
justioee  also  were  in  the  present  case  acting  witliin 
the  borough  for  offences  committed  within  the 
borough.  [Lush,  J.— Is  there  a  borough  gaol  ?] 
I  believe  there  is  no  borough  gaol.  [Lush,  J.— I 
«appoae  we  are  not  to  consider  that  the  penalties 
were  inflicted  for  offences  of  a  peculiarly  borough 
kind,  or  local  character,  as  the  violation  of  a  cor- 
poration bye-law.]  I  believe  ^e  offences  were  not 
vi  that  nature.  [Blaokburn,  J. — It  would  be 
advisable  to  have  some  further  information  as  to 
the  character  of  the  offences.]  By  sect.  Ill  of  the 
Munidpai  Corporation  Act  (5  &  6  Will.  4,  c  76), 
■^  the  justices  assigned,  or  hereafter  to  be  assigned 
to  keep  the  peace  in  and  for  the  county  in  which 
any  borough  is  situated,  to  which  His  Majesty  shall 
not  have  granted  that  a  separate  court  of  quarter 
OHrions  of  the  peace  shall  be  holden  in  and  for  the 
mtae,  shall  exeanae  the  jurisdiction  of  justices  of 
the  peace  in  and  for  sudi  borough  as  fully  as  by 
law  thej  and  each  of  them  can  or  ought  to  do  in 
for  the  said  ooanty."  I  apprehend  it  was 
this  section  that  the  county  justices  in  the 
wen  euraaing  judadiction  within  the 


borough  ;  and  if  so  they  come  within  the  31st  sec- 
tion of  11  &  12  Vict.  c.  43.  [Lusu,  J.— Before 
the  charter  to  the  borough,  the  county  justices 
had  jurisdiction  over  the  borough  as  part  of  the 
county.]  The  mayor  for  the  preceding  and  current 
years,  at  any  rate,  arc  justices  for  the  borough 
only ;  and  the  other  justices  acted  at  the  time  with 
reference  to  offences  committed  within  the  borough. 
On  these  grounds  it  is  submitted  that  the  penalties 
should  be  paid  over  in  the  first  instance  to  the 
treasurer  of  the  borough,  not  to  the  treasurer  of  the 
county.  [Lush,  J. — Supposing  they  are  ultimately 
to  go  to  the  treasurer  of  the  county,  there  is  nothing 
in  the  Act  to  say  that  they  are  to  go  in  the  first 
instance  to  the  treasurer  of  Uie  borough ;  there  is  no 
provision  as  to  how  they  are  to  be  got  out  of  him,  if 
they  once  go  to  him.  Blackburn,  J. — I  think  the 
concluding  part  of  sect  31  of  11  &  12  Vict.  c.  43, 
shows  that  the  Legislature  intended  in  that  section 
to  refer  only  to  places  where  quarter  sessions  were 
held.  The  concluding  words  arc  *^And  the  said 
clerk  shall  send  or  deliver  every  return  so  made  by 
him  as  aforesaid  to  the  clerk  of  the  peace  for  the 
county,  riding,  division,  liberty,  city,  borough,  or 
place  within  which  such  division  shall  be  situate  at 
such  times  as  the  quarter  sessions  for  the  same  shall 
order  in  that  behalf."  Lcsii,  J. — Some  light  seems 
to  be  thrown  on  the  matter  by  the  form  of  schedule 
T.  to  that  Act,  setting  forth  a  monthly  return  of 
fines,  &c.,  received  by  the  clerk  to  the  justices ;  for 
in  the  form,  whilst  there  is  no  mention  of  borough 
rate,  the  heading  of  one  column  is  "Amount  of  fine 
received /or  county  rate."]  I  rely  on  the  fact  that, 
of  the  justices  acting  here,  the  jurisdiction  of  two 
did  not  extend  beyond  the  limits  of  the  borough. 
[Blackburn,  J. — Would  not  a  justice  acting  for  a 
liberty  be  acting  in  and  for  the  county  in  whidi  that 
liberty  was,  although  his  authority  was  confined  to 
only  part  of  the  county?  The  question  comes  to 
this—whether  a  Justice,  acting  for  part  of  a  county, 
cannot  be  said  to  be  acting  in  and  for  the  county, 
within  the  meaning  of  sect  31  of  11  &  12  Vict.  c.  43?] 

Arc/ubald  for   the    defendant. — Rex  v.  Amos,  2 
B.  &  Aid.  533,  is  precisely  in  point.    In  delivering 
the  judgment  of  the  court  Bay  ley,  J.  says :  (p.  542) 
"  The  justices  of  the  borough  of  Liverpool  have  no 
exclusive  jurisdiction  within  the  borough,  and  they 
have  no  jurisdiction  in  general  beyond  the  borough. 
...    As  the  borough  magistrates  have  no  exclusive 
jurisdiction,  the  offences  within  the  borough,  gene- 
rally speaking,  are  county  offences.    The  offenders 
may  be  committed  ad  libitum,  either  to  the  borough 
house  of  correction,  whilst  there  was  one,  or  to  the 
county  house  of  correction ;  and  they  may  be  tried 
ad  libitum,  either  at  the  borough  sessions  or  at  the 
county  sessions.    They  are  county  pffenders,  and  if 
not  tried  at  the  borough  sessions,  must,  at  probably 
a  heavy  expense  to  the  county,  be  tried  at  the 
county  sessions.    The  borough  justices,  therefore, 
and  the  borough  sessions,  as  far  as  they  act  upon 
what  are  at  the  same  time  borough  and  county 
offences,  and  borough  and  county  offenders,  act  in 
ease  and  aid  of  the  county  magistrates.    To  a  cer- 
tain extent,  therefore,  they  are  for  that  part  of  the 
county  to  which  their  power  extends,  county  magis- 
trates.'*   [Blackburn,  J. — The  distinction  between 
that  case  and  the  present  being  that  Liverpool  had 
a  quarter  sessions,  and  that  the  case  was  decided 
before  the  Municipal  Ck)rporation  Act.]    As  regards 
the  point  in  dispute  the  cases  are  similar.    The 
borough  magistrates  arc,  so  far  as  their  authority 
goes,   county   magistrates;    and   the  jurisdiction 
whidi  the  county  magistrates  had  over  the  district 
before  the  charter  is  not  taken  away  by  it.    R^  v. 
Dale,  22  L.  J.  44,  M.  C,  is  also  in  point.    It  decided 
that  on  a  conviction  under  the  Alehouse  Act  (9 
Qeo.  4,  c  61)  by  }uatke«  oi  ik\Miwxi^^\AS^'^aa^ 
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separate  commission  of  the  peace,  but  no  quarter 
sessions,  the  portion  of  the  pnalt j  which  was  to  be 
paid  to  the  treasurer  of  die  county  or  place  for 
which  the  justices  are  acting,  mustoe  paid  to  the 
treasurer  of  the  countj  in  which  the  town  is 
situated,  and  not  to  the  treasurer  of  the  borough. 
In  deliTering  judgment,  Jenris,  C.  J.  said,  p.  47, 
**  The  penalty  for  the  nonpayment  of  which  to  the 
treasurer  of  the  county  dt  Northumberland  the 
defendant  has  been  conricted,  was  in  this  case 
imposed  under  the  Alehouse  Act  (9  Geo.  4,  c  61), 
by  justices  acting  for  the  borough  of  Tynemouth, 
which  has  a  commission  of  the  peace,  but  no  court 
of  quarter  sessions;  and  the  question  is  whether 
that  penalty  ought  to  be  paid  to  the  treasurer 
of  the  county  or  to  the  treasurer  of  the  borough 
on  account  of  the  borough  fund.  By  sect  26 
of  the  Alehouse  Act,  so  much  of  the  penalty  as 
is  not  awarded  to  the  prosecutor,  is  to  be  paid  to 
the  treasurer  of  the  *'  county  or  place "  for  which 
the  justice  was  acting  when  tiie  penalty  was  im- 
posed. The  defendant's  counsel  contends  that  the 
word  "  place "  must  be  understood  in  its  ordinary 
sense,  and  that  inasmuch  as  the  justices  were  acting 
for  the  borough  of  TynemouUi  when  the  penalty 
was  imposed,  the  treasurer  of  that  borough  is  the 
person  who  ought  to  reoeiye  the  penalty,  and  that 
it  ought  to  be  am>lied  to  the  borough  fund  under 
the  proTisions  of  stat  5  &  6  WilL  4,  c  76,  s.  126. 
On  the  other  hand  the  prosecutor  asserts  that  the 
word  "  place  *'.as  used  in  that  section  means  a  place 
for  which  a  court  of  quarter  sessions  is  held.  This, 
we  think,  is  the  right  construction.  .  .  .  The 
treasurer  of  the  place  meant  in  this  section  must  be 
treasurer  of  a  place  haying  a  court  of  quarter 
sessions,  an  officer  under  the  control  of  the  justices 
making  the  order  with  the  fund  under  their  con- 
troL  It  would  be  strange  that  the  same  word 
should  gire  to  one  fund  all  the  penalties  for  good 
conyictions,  and  charge  upon  another  fund,  the 
county  rate,  all  the  costs  for  convictions  which  could 
not  be  sustained.'* 

Maenamara  in  reply,  Reg  t.  Dale  was  decided 
entirely  with  reference  to  tne  wording  of  the  Ale- 
house Act,  as  appears  from  the  judgment.  The 
word  "borough"  does  not  occur  in  tfajit  Act  as  it 
does  in  the  present.  R,  y.  Amn  is  distinguishable 
as  haying  been  decided  before  the  Municipal  Cor- 
pontion  Act. 

Blackbuen,  J. — I  think  now  the  case  is  pretty 
dear.  R,  y.  Amos  was  a  case  in  which  the  point 
was  raised  whether  the  justices  of  the  borough  of 
Liyerpool,  which  had  no  non-intromittant  clause, 
though  it  had  a  borough  sessions,  were  bound  to  be 
at  the  expense  of  building  a  gaol,  and  in  the  judg- 
ment of  the  court  we  find  it  laid  down  that  "  the 
borough  justices  and  the  borough  sessions,  as  far  as 
th^  act  upon  what  are  at  the  same  time  borough 
and  county  offences,  and  borough  and  county 
offenders,  act  in  ease  and  aid  of  the  county  justices 
and  county  sessions,  and  discharge  that  duty  which 
must  otherwise  be  discharged  by  the  county  magis- 
trates. To  a  certain  extent,  therefore,  they  are  for 
that  part  of  the  county  to  which  their  power  extends 
county  magistrates."  And  further  on,  in  allusion 
to  the  distinction  laid  down  by  Lord  EUenborough 
between  a  county  offence  triable  ad  Ubitum  either  at 
the  borough  or  the  county  sessions,  and  a  borough 
offence  cognisable  by  borough  justices  only,  **Upon 
what  prindple  could  that  be  but  upon  this,  that  to 
this  extent^  and  with  reference  to  county  offendert 
within  their  limits,  they  were  in  the  nature  of,  and 
had  the  powers  of  county  justices ;  and  if  this  were 
their  character  they  must  be  considered  as  county 
justices  for  all  purposes  connected  with  the  subject, 
and  not  for  the  purpose  of  commitment  only."  Ilieae 


two  passages  are,  I  think,  ample  authority  to  confirm 
what  was  floating  in  my  mind  as  probably  the  solu- 
tion of  the  whole  matter,  namely,  that  the  mayor  of 
such  a  place  as  Reigate,  where  there  is  no  quarter  sea- 
sions  and  no  non-intromittant  clause,  acting  within 
the  borough,  is  in  the  nature  of,  and  to  a  great 
extent,  a  justice  of  the  county,  with  his  iK>wers  as 

Sstice  of  the  coUnty  limited  to  a  certain  locality, 
e  is  acting  as  a  county  justice  in  and  fortheoounty, 
although  his  power  to  act  is  confined  to  sudi 
matters  as  occur  within  a  limited  portion  of  the 
county.  Then  what  says  the  31st  section  of  Jer- 
yis's  Act?  "If  any  person  conyicted  of  any 
penalty,  or  ordered  by  justices  to  pay  any  sum  of 
money,  shall  pay  the  same  to  any  constable  or  other 
person,  such  constable  or  other  person  shall  forth- 
with pay  the  same  to  such  derk ;  .  .  .  and  all 
sums  so  received  by  the  said  derk  shall  forthwith 
be  paid  by  him  to  the  party  or  parties  to  whom  the 
same  respectively  are  to  be  paid,  according  to  the 
directions  of  the  statute  on  which  the  information 
or  complaint  in  that  behalf  shall  have  been  framed ; 
and  if  such  statute  shall  contain  no  such  direc- 
tions for  the  payment  thereof  to  any  person  or 
persons,  then  such  derk  shall  pay  the  same  to  the 
treasurer  of  the  county,  riding,  division,  liberty, 
dty,  borough,  or  place  for  which  such  justice  or 
justices  shall  have  acted,**  Now,  stopping  there, 
does  a  borough  magistrate,  when  he  acts  with 
reference  to  an  offence  wMch  any  justice  of  the 
county  might  try,  act  for  the  borough  or  the 
county  ?  I  think  he  may  properly  be  said  to  be 
acting  for  the  county,  and  not  for  the  borough. 
Then  the  section  says :  "  And  the  said  derk 
shall  send  or  deliver  every  return  so  made  by 
him  as  aforesaid  to  the  derk  of  the  peace 
for  the  county,  riding,  division,  liberty,  dty, 
borough  or  place  within  which  such  division  shall 
shall  be  situate,  at  such  times  as  the  court  of 
quarter  sessions  for  the  same  shall  order  in  that 
behalf,"  meaning  plainly  a  quarter  sessions  to 
which  an  appeal  would  lie  from  the  conviction,  and 
that  would  be  in  the  present  case,  the  quarter 
sessions  for  the  county.  There  must  be  such  a 
quarter  sessions ;  and  the  words  being  taken  to  be 
"  county,  riding,  division,  liberty,  dty,  borough,  or 
place,"  as  the  county  and  riding  have  always 
quarter  sessions,  and  the  liberty  generally,  I  think 
that  "  borough  "  must  be  taken  efusdem  generis  with 
the  rest,  as  referring  only  to  such  a  borough  as  has 
a  quarter  sessions.  And  where  the  appeal  is  to  the 
justices  of  the  county,  and  the  expenses  of  prosecu- 
tions are  borne  by  the  county,  one  would  think  that 
the  benefit  of  the  jienalties  should  go  to  the  fund 
which  bore  the  expenses  of  the  prosecution.  Ac- 
cordingly, it  is  said  in  Reg,  v.  Dale,  **  It  would  be 
strange  that  the  same  word  should  give  to  one  fund, 
the  borough  fund,  all  the  penalties  for  good  convic- 
tions, and  charge  upon  anotlier  fund,  the  county 
rate,  all  the  costs  for  convictions  which  could  not 
be  sustained."  The  same  reasoning  applies  here 
and  we  avoid  the  stranf^ess  by  holding  the 
justices  here  to  be  acting  in  and  for  the  county,  and 
the  general  words  "  borough  or  place  "  to  be  limited 
to  such  as  are  ejusdem  generis  with  the  preceding. 

Lush,  J. — I  am  of  the  same  opinion.  For  the 
purposes  of  this  decision  I  import  into  the  case  what 
has  not  been  stated  in  it,  but  is  agreed  to  by  both 
parties,  that  the  offences  for  which  the  penaltiea 
have  been  inflicted  are  not  offences  against  wosf 
local  Act  or  bye-law,  and,  that  being  so,  I  tlunk 
the  case  of  Reg,  v.  Dak  decides  that  the  magistrates 
acting  with  iv^erenoe  to  such  offences  act  as  juaticea 
in  and  for  the  county.  Then  the  Slat  section  seema 
free  from  doubt  and  ambiguity :  "  If  audi  atatnle 
shall  contain  no  such  directions  for  the  paymost 
thereof  to  any  person  or  persons,  then  aiich  dksric 
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dudl  pay  the  Mune  to  the  treasurer  of  the  couaty, 
riding,  dirifioii,  liberty,  city,  borough,  or  place  for 
which  such  juBtioe  or  justices  sh^  hare  acted." 
That  is  here  to  the  treasurer  of  the  county  of 
Surrey.  That  being  done,  the  clerk  is  to  keep  an 
account  of  all  moneys  so  receired  by  him,  and 
"send  or  deliver  every  return  so  made  by  him  a, 
aforesaid  to  the  clerk  of  the  peace  for  the  county 
riding,  division,  liberty,  city,  borough,  or  place 
within  which  such  division  shall  be  situate,  at  such 
time  as  the  quarter  sessions  for  the  same  shall 
order  in  that  behalf."  The  only  quarter  sessions 
in  the  present  case  is  that  for  the  county ;  and  the 
derk  is  consequenty  to  pay  over  the  moneys  to  the 
treasurer  of  the  county.  That  makes  the  whole 
section  harmonious,  and  free  from  ambiguity.  And 
the  provision  is  an  exceedingly  fair  and  reasonable 
one ;  for  otherwise  a  man  might  choose  to  spend 
in  gaol  a  fortnight  out  of  a  month's  imprisonment, 
and  then  pay  the  fine,  which  would  go  to  the 
borough  fund,  which  paid  no  part  of  the  expenses 
of  the  prosecution. 

Attorneys  for  the  plaintifFs,  Nicol  and  Son, 

Attorney  for  the  defendant,  F,  F,  SmaUpiece, 


Wednuday,  April  22,  1868. 

Thb  Mator,  ALDSiucEir,  &c.,  of  Oldham  (apps.) 
p.  Tub  Ovbbseebb  of  Oldham,  &g.  (resps.) 

Pwr*T€Ue— 'Municipal  corporation — 4  ff  5  Vict,  c,  48, 
a.  l^£xemption  from,  liability  to  be  rated, 

Tke  borough  of  Oldham  was  incorporated  by  a  charter 
gramteain  the  year  1849,  and  by  a  poor-rate,  certain 
property  in  the  ocaqxUion  of  the  corporation,  which 
hefore  ike  pas$ina  ofthe^ffb  Vict,  c.  48  was  held  to 
he  exempt  from  being  rated,  as  being  used  for  public 
pwrpoeee  onhf,  was  in  fact  rated  to  such  rate : 

Hdd,  that  the  proviso  at  the  end  of  sect.  I  of  the  before- 
wientioned  statute,  which  directs  that  under  certain 
drcKmstances  the  exemption  of  such  prcperty  from 
rateability  shaB  continue  as  if  the  Act  haanot  passed, 
amountt  to  a  Leoislative  enactment  that  such  property 
thaB  not  be  liable  to  be  rated;  and  this,  notwith' 
UamHwff  but  for  such  statute  such  property  would  have 
been  rateable  by  virtue  of  the  decision  of  the  House  of 
Lords  in  Jones  v.  The  Mersey  Dock  Company : 

HM,  also,  that  the  borough  of  Oldham,  though  not 
mimd  in  either  of  the  schedules  {A  and  B)  in  the 
4  j"  5  Witt,  4,  c  76,  is  nevertheless,  by  the  operation 
of  ikelB  ffVl  Vict,  c,  79,  unthin  the  provisions  of 
Ok  Jvet-mentioned  statute,  and  so  within  sect,  lofth^ 
44-6  Vict  c  48: 

Hdd,  also,  that  the2Si'29  Vict,  c  79,  does  not  affect 
tke 


This  was  a  special  case  stated  by  the  Quarter 
Sessions  for  the  county  of  Lancaster,  upon  an 
appeal  by  the  appellants,  against  a  rate  for  the 
rdief  of  the  poor,  upon  whi<£  appeal  the  Sessions 
ooofirmed  the  rate. 

The  appellants  were  rated  for  and  in  respect  of 
certain  property  occupied  by  them  in  the  township 
of  Oldhjun,  and  consisted  of  a  police-station,  water- 
works and  mains,  gasworks  and  mains,  cemetery, 
poUoe-station  and  telegraph,  gas-meter  and  mains, 
market-house,  baths,  wash-houses,  &c.,  towns-yard, 
fire  engine-house,  town  hall. 

The  case  stated  that  a  charter  of  incorporation 
was  granted  to  the  said  borough  of  Oldham  in  the 
year  1849  under  the  provisions  of  the  5  &  6  Will.  4, 
c.  76,  and  that  bv  an  Act  of  the  13  &  14  Vict.  c.  42, 
and  passed  in  ue  vear  1850,  the  said  charter  was 
confirmed.  That  tne  borough  of  Oldham  is  co- 
extenrive  with  and  includes  the  whole  of  the  town- 
4ilp  of  OUbam.  That  before  the  passing  of  the 
Uidon  Chaigeability  Act  (28  &  29  Vict.  c.  79),  one 


entire  rate  was  made  and  levied  for  the  relief  of  the 
poor  of  the  township  of  Oldham  upon  the  rateable 
property  therein,  but  exclusive  of  all  the  property 
the  subject  of  this  case.  That  the  said  township  now 
contributes  to  the  relief  of  the  poor  as  one  of  eight 
townships  forming  the  Oldham  Union,  according  to 
the  rateable  value  of  the  property  comprised  therein, 
to  a  common  fund  for  Uie  relief  and  maintenance 
of  the  poor,  whether  in  or  out  of  the  workhouse 
of  such  union,  pursuant  to  the  provisions  of  the 
said  last-mentioned  Act.  That  the  corporation  of 
Oldham  possessed  and  are  the  occupiers  of  the 
before-mentioned  property,  which  is  wholly  situate 
within  the  borough  and  township  of  Oldham.  That 
this  property,  which  consists  of  waterworks  and 
mains,  gas-meters  and  mains,  police  stations,  tele- 
graph, baths  and  washhouses,  towns-yard,  fire 
engine-houses,  a  town  hall,  market  house,  cemetery, 
and  other  property,  has  not  heretofore  been  rated 
to  the  relief  of  the  poor.  That  the  borough  of 
Oldham  is  a  borough  'coming  within  the  proviso  of 
the  4  &  6  Vict.  c.  48,  s.  1,  and  as  the  said  property 
lies  in  a  township  which  is  situate  wholly  within 
the  boundaries  thereof  as  existing  for  municipal 
purposes,  and  were,  up  to  tiie  passing  of  the  said  Act, 
relieved  by  one  entire  poor-rate,  the  corporation 
claim  to  have  their  said  property  still  exempted 
from  the  rate  levied  for  the  relief  of  the  poor,  by 
virtue  of  the  proviso  in  the  same  Act,  and  notwith- 
standing the  Act  28  &  29  Vict  c.  79.  That  it  is  to 
be  taken  for  the  purposes  of  this  case,  that  the 
occupation  of  the  before-mentioned  property  of  the 
corporation,  which  is  liable  to  be  rated  under  the 
43  Eliz.  c.  2,  s.  1,  is  an  occupation  yielding  a  net! 
annual  value  or  clear  rent  over  and  above  the 
probable  average  annual  cost  of  repairs,  insurances, 
and  other  expenses  necessary  to  maintain  the  pro- 
perty in  a  state  to  command  such  rent.  That  it  is  to 
be  taken  for  the  purposes  of  this  case,  that  the  said 
property  is  occupied  and  used  for  municipal  purposes. 
The  question  for  the  opinion  of  the  court  was — 
Whether  the  appellants  are  liable  to  be  rated  for 
the  relief  of  the  poor  in  respect  of  the  property  com- 
prised in  the  said  rate  or  assessment 

By  the  4  &  5  Vict.  c.  48,  s.  1,  after  reciting  that 
the  municipal  corporations  of  cities  and  boroughs 
named  in  the  schedules  (A.)  and  (B.)  annexed  to  the 
Act  passed  in  the  sixth  year  of  the  reign  of  King 
William  the  Fourth,  to  provide  for  the  regulation  of 
municipal  corporations  in  England  and  Wales,  have 
been  held  not  to  be  liable  by  law  to  b^  rated  to  the 
relief  the  poor  in  respect  of  any  lands,  tenements, 
and  hereditaments  being  tiie  properties  and  in  the 
occupation  of  such  municipal  corporation,  by  reason 
that  the  income  arising  uierefom  is  applicable  to 
public  purposes  only,  and  that  it  is  expedient  thai 
such  municipal  corporation  should  nevertheless  in 
some  cases  bo  rateable,  and  be  rated  to  the  relief  of 
the  poor  in  respect  of  such  property,  it  is  enacted — 

That  the  said  mnnicipftl  oorporatioiis  named  in  the  said 
schedules  shall  from  and  after  tne  passing  of  this  Act  be  rate- 
able and  be  rated  to  the  relief  of  the  poor  in  respect  of  lands, 
tenements,  and  hereditaments,  being  the  property  and  in  the 
occupation  of  such  municipal  corporations,  as  if  such  lands, 
tenements,  and  hereditaments  were  not  corporate  property, 
any  law,  usage,  or  custom  to  the  contrary  notwithstanding ; 
provided  alwajrs  that  where  such  property  lies  la  any  parish 
which  is  situate  wholly  within  the  txnmdaries  and  limits  of  a 
city  or  borough  named  in  the  said  schedules  and  in  which  city 
or  borough  the  poor  are  relieved  by  one  entire  poor-rate,  or  iu 
which  citty  or  borough  the  poor  within  the  boundaries  or 
limits  thereof  as  existing  for  municipal  purposes  at  the  time 
of  the  patting  of  the  said  Act  were  then  relieved  by  one 
entire  poor-rate,  the  exemption  of  suoh  property  from  rate- 
ability  shall  continue  as  if  this  Act  had  not  passed. 

F.  M,  White  now  appeared  in  support  ot  tho 
order  of  sessions,  and  contended  that  the  property 
in  question  was  properly  rated,  inasmuch  as  the 
proviso  at  the  end  of  sect.  1  of  the  4  &  5  Vict  c.  4B> 
has  no  applicaUou,  lYie  ^cX  vXa^M  \^Nm%  ^^aa^i^ 
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before  the  decisioa  of  the  Houte  of  Lord*  ia  Janet 
T.  Ttu  Menty  Dork  Compmi.  11  H.  of  L.  Cu.  448; 
36  L.  J.  1,  H.  C. ;  12  L.  T.  Rep.  N.S.  643,  uid  hemg 
founded  apon  the  then  mpposed  non-liabilitj  of 
municipal  corporation  propertj  to  be  rated,  w  then 
etUblUhed  by  it  t.  Livtrpool,  9  Ai  *  EIL  486,  •nd 
R.  T.  Exmiiattr,  12  Ad.  ft  Ell.  2,  and  that  mch 
exemptioD  hftTiug  beeu  declared  by  the  recent 
eale  of  JoiuM  T.  3b  Mena/  Deck  CoBipang 
to  bkve  no  legal  exlBtence,  it  must  be  taken 
tbit  the  proTiso  which  ipeaki  onlj'  of  the 
exemption  of  luch  property  from  rateaUlity 
at  if  the  Act  had  not  pus^  cannot  hare  any 
operation,  for  that  if  the  Act  had  not  passed 
the  property  would  nov  be  rateable  by  rirtua  of  the 
last-mentioned  decision.  [Mellok,  J. — The  statnte 
corrects  the  bad  state  of  the  law,  and  declares  that 
certain  property  ahaU  be  rateable,  but  bIm  providee 
that  certain  property  shall  not  be  rateable.]  The 
words  are,  "  As  if  this  Act  had  not  passed,'*^  which 
mean,  to  -leare  t^e  rating  as  it'  would  be  without 
the  operation  of  the  statate.  He  contended,  also, 
that  as  Oldham  is  not  a  city  or  borongb  named  in 
■cfaedulet  (A.)  aod  (B.)  the  4  &  5  Vict.  c.  iS,  bai 
no  operation.  He  farther  contended  that  as  the  28  & 
29  Viet,  c  79,  s.  1,  establishes  union  rating,  as  the 
4  ft  5  Vict,  c  4S,  tor  this  reason  also  has  no 
application. 

Quota,  Q.  C.  (Keniplf^  and  £dteirdi  with  him) 
appeared  for  the  appellants,  and  argued,  Qrst,  that 
the  proTiso  at  the  end  of  sect.  1  of  the  4  &  G  Vict. 
C.  48,  was  a  Legislatire  enactment  exempting  the 
property  from  bSng  rated ;  secondly,  that  altlwugh 
the  aectioQ  only  applies  in  terms  to  cities  and 
borongbs  named  in  schedules  (A)  and  (B)  in  the 
e  ft  6  Will.  4,  c  TS,  yet  bj  the  IG  ft  17  Vict,  c  79, 
B.  2,  it  is  enacted  that 

In  aTory  eaaa  in  which  ui  stiatiDf  or  fulorB  Act  pa— ad 
after  ih«  let  ot  the  ilitb  jui  ol  WlUlui  the  Fonrtli,  cb>p»r 
76,  tor  the  ragDlatlon  of  monlolpal  carporulau,  or  anj  proTl- 
slDnot  snr  BBOli  Asi.  iwUas  gaoaniVrta  Ibe  miui)el]»]  cor- 


(arcapt  ODlj  wo  fax  u  bj 

— '■  aipnaelT  piDTldad) 

LnnLelpaJ  oorpor&tloa  In 


any  Act  her«»(i«r  pwiMl 

Axlaod  sad  apply,  Dot  only  w  oTary  i 

Eogbuid  apnliM  In  Itioaa  MhedalH,  -  - .  _ ... 

ql[ial  eorporatloi]  Id  Eulaad  eractAd  after  the  pasaliiff  of  thai 
AMoCitoSlxtbotWafiamtbaniartti,  and  wbelher  etscMd 
by  akarter  undar  thai  Aot  or  otbarwlB& 
Thirdly,  that  the  2S  ft  29  Vict  c  69,  s.  1,  doea  not 
affect  the  question. 

Hkli.0*,  J. — I  am  of  opinion  that  this  property 
is  improperly  rated,  and  that  the  order  of  sessions 
should  be  gnashed.  The  itatnte  of  4  ft  S  Vict.  c.  48 
was  passed  to  remedy  the  decisioDS  of  the  court 
that  corporation  property  was  not  assessable  to  the 
relief  en  the  poor,  and  the  Legislature,  thinking 
that  such  an  exemption  was  not  right,  enacted  that 
for  the  fatore  no  snch  exemption  should  be  per- 
mitted. Bat  althou^  this  was  its  general  enact- 
ment,  it  thought  fit  to  exetapt  certain  corporate 
property  vaim  ipecifled  oonditions.  It  is  argued, 
howerer,  that  the  Legislature  were  in  en 

what  were  the  legal  exemptions,  and  that 

deution  in  the  House  of  Lords  thowt  that  the 
property  which  befora  was  deemed  to  be  legally 
e^nnpt,  wai  not  so,  and  that  the  Legistatnro  in  the 
proTiio  in  qnestion,  mnst  be  taken  as  referring  only 
to  such  property  as   was    really  legally  exempt, 
a*  shown  by  the  recent  case.    But  the  Legialal 
having  passed  this  statute,  we  cannot  say  that  i . 
inoperative,  and  weoaght  to  read  it  at  a  declaration 
that  the  property  referred  to  is  for  the  future  to 
remain  exempt  from  being  rated.    But  it  Is  argued 
that  the  statute  has  no  application,  because  Oldbam 
is  not  one  of  the  cities  or  boroughs  named  in  t 
schedules  of  the  Hunicipal  Corporation  Act,  and 
donbt  Oldhsm,  which  had  a  chwter  of  incorpoiati 
granted  to  it,  subsequently  to  the  passing  of  this 


[NiBI  Fbidi. 
But 


t,  is  not  mentioned  in  any  of  the  schedales. 
remedy  this  the  Iiegislatnre  passed  the  16  ft  17 
Vict  c.  79,  which,  I  think,  entirely  cares  the 
defect.  Then  as  regards  the  operation  of  the  29  &  29- 
c.  79,  it  certainty  appears  to  me  that  that 
statute  does  not  touch  the  qnestion.  It  c'crtainly 
nerer  intended  to  impose  a  burthen  upon  pn>- 
perty  which  was  exempt  from  it  before. 

Ldbb,  J. — I  am  of  opinion  that  the  16  &  17  Vict. 

79,  B.  2,  brings  the  borough  of  Oldham  within  all 
the  powers  of  the  Municipal  Corporation  Act- 
Then  that  brings  u*  to  the  consideration  of  the 
proper  canstructiou  to  be  pat  upon  the  4  &  5  Vict 
c  4tt.  I  caanot  but  think  that  that  enactment  was 
intended  as  an  expression  of  the  will  of  the  Legis- 
lature that  the  property  referred  to  in  the  proTiso- 
should  continue  to  be  exempt  and  the  reason  ia 
obvious,  for  as  the  rate  would  have  to  be  paid 
out   of   the  borough   fund   it  would   be   paid   by 

1  to  the  same  parties,  I  look  upon  the  proviso  aa 
affirmative  enactment  that  such  property  shall 

i  be  assessed.  Ttie  other  objection  I  consider  to- 
be  equally  untenable. 

BiNSE^f,  J.  concurred,  (a) 

Ordtr  ofieaaont  to  bt  qaathed. 

Attorney  for  the  ^peltants,  J^ssoaliy,  Oldham. 


NISI   FBIUS. 


NORTHERN  CIRCUrr— LIVEEPOOL. 

Thundiy,  Mardi  2S,  1868. 

(Before  ifEixon,  J.  and  a  Common  Jury.) 

Rao.  V.  Thoius  Qdiolxt  (£). 

Indiclmtnt  far  munkr—Stataitaa  of  deaaied  taktn  im 

lilt  (ii«na!  of  the  priaimer — Adntitabilil!/  of  tialamat 

M  evidtiKt  undsr  (As  30  j-  31   Vtct.  c.  35,  t.  6 — 

Nolict  lo  pritiMer  of  intatiiom  to  tola  tht  ilalemmt— 

OptratUM  of  Act   in   lAs  oissace  of  notice — Ojif 


Q.  was  diargtd  on  an  imlirlmBit  ariti  A»  wilful  mardtr 
of  D.  hia  wift.  2U  ii^uriai  iL\irJt  reiuiled  »  (k 
death  of  D.  tetn  inflicted  bg  thepritoner  dp  t/tt  ISA 
Ute.  1867  ;  D.  (hU  urtft)  ditd  cm  At  2Snf  Dec.  ;  fmt 
a.  {tie  priionir)  axu  not  tala»  into  cModg  tiB  tts 
&rd  Jan.  1S6S.  On  the  22nd  Dec.  1867  Uiie  dm 
Ufort  D.,  the  wife,  died)  D.  being  then  in  At  hospital, 
and  having  been  (oUlytAs  mediaJ  attendant  that  "« 
thought  lAo-B  vere  litlU  hapet  of  her  tilling,  and  that 
Ae  thoaghl  the  isoi  going  to  die,  and  she  hereelf  tof- 
11^,  "  J  knoio  1  tAalf  neoer  gtt  belter ;  what  vtZT 
bicomt  of  mi/ poor  dliidren;"  made  a  ilalemenl  ichidl 
mat  talciit  doian  in  writing  in  iht  pretence  of  the  mai^it- 
trale.     At  the  trial  it  mat  propoted  on  behalf  of  tht 


Rattell  Gumeg't  Acf,  fia  30  4-  31  Vict,  c  35,  j;  6, 
which  ttetion  promdm  that  iMintcer  it  is  mods  l» 
oj^>ear  lo  the  tatitfaetion  qf  a  magitlrale  thai  oagr 
person  dongerouslg  iU,  and  in  tht  opinion  of  a  rtgia- 
tered  medicaJ  ntan  not  Uabr  to  rteomr,  it  abU  to  nss 
material  in/hmatiom,  and  it  iia£  not  bt  practiaMi  to 
talx  til  exananation  in  accordaaet  with  tht  II  tr  13 
Viet.  c.  42,  I.  17,  if  ihaU  is  katfiil  for  the  jnttm  to 
lake  ia  writing  tht  ttatemeit  on  oath  of  ncA  persna, 
^.,  and  if  on  the  trial  each  paton  bt  dead,  it  mem  bt 
read,  provided  it  be  provtd  to  the  aatitf action  of  tJm 
court  that  notice  of  the  intention  to  take  inch  ttalaneat 
has  betn  served  upon  the  penan  againtt  uAom  it  i* 
proposed  10  be  read  in  aiiktnee,  and  he  had,  or  mi^U 

person  who  mao!  the  statement : 
Btld,   by  MeBor,  J.  (La^  J.  agreeing  with  him")  (fcrt 
the  procito  overrode  the  wholi  ssctton,  and  thai  lie 


at  Iha  CwttW  CrlataalCoan. 


(&)  Btponed  by  J,  KiBaaou,  sii,  B«nlst*t-al-Law. 


MAGISTRATES'  OASES. 
Reo.  s.  Thomai  Quiclbt. 


tlatement  could  Tmt  be  rtad  in  evideaa  KM'mt  proof 
vf  nolirt  hating  hua  given  to  the  aemwd,  be/are  it 
mm  Cnioi  ,•  aad  that  tU  ttatute  coidd  knet  mopera- 

*;_  .-_  .1 -._  J  ......      .  .       u-hiU  llu:  aetutfA 

<a  Iht  nolitf  ,ea) 

.  „ jforethi  taking  of 

Me  statemnl,  and  not  timph/  be/ore  lit  nadtng  oftt. 

Simble,  lAat  tlatmeBls   modi   under  tit  cirmniilnncts 

mentioned  aboce  {whrn  no  notice  hat  been  given  to  the 

atrtatiTi   an   anlf  admimbk   in   evidenet   aa   dying 

Thomai  Quigley  wm  charged  oo  an  indictment 
«ith  the  wilful  tnurder  of  hit  wife,  Dinah  Quigley, 
It  Lirerpool,  18th  Dec  1867. 


Terr  for  the  priMmer. 

It  appeared  Aat  the  prisoner  mi  a  Uboarer, 
Bring  in  No.  fi.  Court,  Vemon-street,  Lirerpool, 
with  his  wife  and  two  littlegirli.  In  theiame  court 
Hrcd  a  man  named  Matthewi.  The  prisoner  came 
home  on  the  evening  of  the  18th  Dec.  somewhat  in 
liquor,  and  fonod  huwife  out,  bat  one  of  hi*  little 
girts  at  home,  lie  told  her  to  get  the  tea  ready,  acid 
haring  gone  out  to  buy  a  loaf,  there  being  no  bread 
in  the  hoiue,  be  had  bis  tea,  and  the  effecCa  of  the 
liquor  in  a  great  meaaore  paued  off.  He  asked  the 
child  whether  her  mother  was  at  Matthews's,  ani) 
sh&  although  knowing  she  was  there,  denied  it,  but 
the  prisoner  went  at  about  eight  o'clock  to  Mat- 
thews'! bouse,  and  found  his  wife  sittintr  in  the 
room.  She  had  gone  there  about  six  with  her  two 
children,  but  Matthews  had  been  oat  moat  of  the 
tine  she  was  there,  and  had  returned  just  about  the 
tiiDe  the  jnisoner  went  On  seeing  her  husband, 
tlM  deceaaed  woman  sprang  into  the  coal-hole  under 
thesUirt.  Thepdaoner,  howerer,  seiiedber  by  the 
hair,  and  dragged  her  by  it  out  of  the  botae  towards 
his  own,  but  Matthews  interfered  to  prerent  his 
•Irikiag  her  nune  than  one  blow  that  time  and  in 
Mi  house.  He  did  not  follow  them,  howsTer,  into 
the  prisooer's  house,  into  which  she  wm  dragged, 
and  left  ber  to  the  riolence  of  her  husband.  The 
htter  came  out  and  doted  the  fhnttera  aod  the 
I  io  the  court  pushed  the 
■  .,  .,    -  -  g  prisoner 

d  beating 

,  . ^  —   _e  hips,  with  a  piece  i3 

flvwood  and  a  poker.    It  applied  from  the  evi- 
A  ..I  It  first  Uie  deceased  was 


Anttera  open  again,  and  tbey  saw  that  the  p 
k*d  lighted  ■  candle  and  WRa  kicking  and  b 
the  deceued,  chiefly  on  the  hips,  with  a  p 


■soie  time  the  prisoner  came  out  and  went  down 
tbe  conrt,  where  one  of  the  wtnuen  followed  him, 
and  aajd  ta  him,  "  Hare  pktienae  with  her,  aa  you 
alw«jt  hare  had,"  to  which  be  said, "  How  can  1  have 
paticDCe.  She  was  drinking  yesterday  with  Lawler 
and  to-day  with  Andrew  Matthews.  She  is  won* 
than  a  common  prostitute  on  the  streets."  She  was 
takennltimately  to  the  hospital  on  a  stretcher.  An 
framiuation  was  made  that  night  as  far  as  her  con- 
dition pennitted,  and  a  more  minute  one  the  next 
day,  and  the  deceaaed  waa  told  by  the  medical 
attendant  at  the  hospital  that  he  ''thought  there 
were  little  hopes  of  her  liring,  that  he  thought  she 
was  gnng  to  die,"  and  she,  aaying  she  "  knew  she 
■honld  not  get  better,  and  what  would  become  of 
her  children,"  made  a  statement  which  was  taken 
dcvQ  in  writing.  Subsequently,  on  the  22nd, 
ilmoat  the  same  words  having  paaied  between  her- 
Rlf  and  her  doctor  on  more  than  one  occasion  in  the 
taueml,  and  been  repeated  just  before  the  taking 
of  the  depofitioo,  «  depodtion  was  taken  in  the 
pxiLuce  of  a  magiatrmtc. 

She  died  on  the  SSrd,  s«  the  doctor  stated,  of  the 
Aoek.  aod  azhaottioii  produced  by  the  injuries, 


)  Mr.  Torr, 
[ladc   atato- 

their  medical  attendants  when  snffcring 
from  a  shock  which,  when  they  in  a  degree  recovered, 
they  entirely  forgoL 

The  prisoner  disappeared,  and  waa  Bought  for  in 
every  direction,  but  was  not  heard  of  until  the  3rd 
Jan.  18G3,  when,  from  information,  a  constable  waa 
sent  witli  a  warrant  to  Ilelvocthuis,  in  Holland, 
where  he  received  him  into  his  custody. 

Upon  the  medical  teatimony,  and  the  proof  of 
other  fDrmalities  required  by  the  statute,  but  wiUt 
the  omiision  of  notice  to  the  prisoner  of  the  inten- 
tion to  take  the  deposition  of  the  deceased,  at  ha 
was  then  at  large,  and  hod  not  lieen  found,  it  waa 
proposed,  on  the  part  of  the  prosecution,  to  put  in 
evidence  the  statement  made  by  the  wife  on  the 
22nd  Uoc.  IHt>7,  and  which  had  been  taken  in  the 
presence  of  a  magistrate  nnder  the  30  &  SI  Vict* 
c.  35,  •.  S  (Busiell  Guney's  Act),  which  seclioa 
provides  as  follows : 

And  nben-i>i  by  the  ITlfa  wcUod  ot  ttiB  Just  11  A 19  Vlot 
CTldaaca  on  iba  IrUl  ol  an  Kcnwd  panoa  Die  dspostUon 


D»ble  lo  trrnk  nur  ba  mbli  to  gtTa  duictUI  ud  Impotlanl 
iformalkte  reJaUad  u>  ui  iDdictsbls  oflnnea,  or  to  a  panoa 
ocuHd  iharaot.  unfit  maj  nolba  pncUcabl*  or  permlHlbla 
)  t^a.  Id  ucordincr  with  tha  provMona  ot  Iba  Hid  Ac^  the 
lamlaUlen  or  OapoaltioD  ol  lbs  mtmh  so  batag  IIL  so  sa  lo 
uke  tht  URU  kvalteble  ■■  addenoa  In  Iha  avaal  ol  hla  or 
daUh  bcrura  Iba  trial  ot  tha  tccoHd  penoD.  lUd  It  la 


wlilch  W 

lbs  uma  wiUi  Iha  hOiI  adrUUon  lo  ths 

immmedacbiOwl:  and  In  sU  ath«r  <- 
iiTuiaitni  ua  aana  to  IbaoJark  of  thajpaaeaol  na 
dlvlHlin,  cllr,  or  bacOBik  la  which  h(  Shan  hava  lakB 
4,  wbD  Is  taaraby  raqulrad  to  prsserra  tha  auna  and 
>t  record;  and  it  anarwmls,  Dpon  Om  MsI  of  mj 
t  or  an;  oSanea  to  which  Iha  luna  nar  nlu^  the 
nbo  ina4e  Uio  sumo  statamanl  shall  ba  ptovsd  to  b* 
provad  _  IbM  tbiro  Is  no  nuonibla  pro- 

rilboul  fnrthflr  prwrf  Iboroof, 

juUce  by  or- 

Iliad  ■■  ■ 


The  reception  of  the  statement  in  evidence  waa 
objected  to  on  the  grounds  that  the  provisions  of 
the  section  boil  not  been  complied  with ;  first, 
because  no  notice  had  been  served  upon  ttie  pri- 
soner of  an  intention  lo  take  tbc  deposition,  before 
the  Inking  of  it ;  and,  secondly,  that  the  caption 
containing  the  magistrate's  reason  for  taking  the 
deposition  had  not  been  added  till  some  days  had 
elapsed  from  the  time  of  taking  it  (wftich  was 
admitted  to  be  the  fact),  instead  of  being  done  at 
the  time  as  required  by  the  section. 

The  learned  couckI  for  the  proaecntion  argcd 


Biii  Funa.) 


atAGISTBATES'  OASES. 
Rsa.  D.  Chaklbb  J.  Qkabail 


[Nistl 


in    oj^iitioD   that    the  proTiio   thould  be   read 
u  u^fins  lo  onl;r  part  oT  the  section,  kiid  not 
to   the  whole    of   it,   otherwue  the   opention  of 
the  statute  would  be  completely  fruttrsted.    The- 
object  of  the  statute  wu  to  perpetuate  teatimonj, 
and  the  lection  ought  to  be  rnd  in  the  waj  beil 
cslcuUCcd  to  carrj  out  that  intention,  a<  it  m.' 
be  in  this  cue  by  readinft  the  proriao  along  i 
that  part  of  the  section  onlj  which  referred  to 
case  of  the  accused  person  being  in  coalodj  at 
time.    By  reading  it  aa  applying  to  the  whole 
tioD,  the  Act  would  be  rendered  a  mere  nullity,  and 
it  could  not  be  applied  at  all,  because  here  the  pri' 
•oner  was  still  at  large,  not  being  taken  into  cus< 
tody  till  the  8td  Jan.  1868,  and  it  was  therefore 
quite  impoMibte  to  aerre  any  notice  upon  him  when 
they  did  not  know  where  he  w»«  at  the  time.    He 
submitted  tliat  the  reading  of  the  proviso  in  the  way 
he  had  suggested  would  be  perfectly  consistent,  and 
would  carry  out  the  object  of  ttie  statute,  Tts.  to 
perpetuate  tescimony ;  white,  if  read  in  the  other 
way,  it!  object  would  be  frustrated. 

HaLLOB,  J.  (after  cotwomog  Lusa,  J.),  said  that 
both  hii  learned  brother  and  himaelf  were  of  opinion 
that  the  prnviio  OTerroda  the  whole  lection,  and 
that  the  deposition  could  not  be  read  witlioat  proof 
of  notice  to  the  accused  of  the  intention  to  talce  the 
statement.  This  appeared  in  a  grmt  degree  to 
nullify  the  benefit  supposed  to  be  deriTed  from  the 
atatnte ;  but  whether  it  arose  from  the  Bill  being 
altered  in  committee,  or  from  whaterer  cause,  still 
it  was  undoubted  that  the  proTtso  applied  to  the 
whole  section,  and  it  was  obserrable  Itiat  the  notice 
was  required  to  be  giyen  before  the  taking,  and  not 
simply  before  the  reading,  of  the  deposltlan,  thus 
tendering  it  impossible  for  the  statute  to  have  ope- 
ration in  the  case  of  an  accused  person  keejnug  out 
of  Uie  way. 

The  medical  attendant  was  then  examined  to  lay 
a  foundation  for  the  admission  of  the  deposition  in 
evidence  aa  a  dying  declaration,  and  he  proved 
having  had  certain  conversations  with  the  deceased 
while  she  was  in  the  hospital,  in  which  he  bad  told 
her  that  he  had  little  hopes  of  her  recovery,  and  ahe 
had  said,  "I  know  I  shall  never  get  better,  what 
will  become  of  tny  poor  children  ?  " 

Pttl,  for  the  prosecation,  then  tendered  both  the 
atatementa  made  by  the  deceased,  I'.s.,  that  made 
before  the  S2nd  Dec,  and  which  was  not  taken  by 
the  magistrate,  as  well  as  that  made  on  the  22nd 
Dec  before  the  magistrate — as  dying  declarations, 
coming  within  the  principle  lud  down  in  the  fol- 
lowing cases: 

Woodcact'i  aite,  1  Leach,  G03 ; 
Rtc.  V.  Btams  and  IbiiUuk.  7  Cox  O.  0.  SOS  i 
Ji^  T.  WUlamHi,  1  F.  A  F.  SSI. 
BfaLLOB,  J.  (after  agun   consulting  I.DSH,  J.) 
taid  he  had  come  to  the  delermination  to  admit 
tiie    latter   deposition    (that    of    the    22ad  Dec.) 
on  the  authority  of   ffoodcode't  nut,  and   Rrg.  v. 
Stanai  and  Htddiilt,  cited  by  Mr.  Peel,  quite  agree- 
ing with  hii  learned  brother  that  the  reference  made 
by  the  deceased  to  her  children  showed  she  was  con- 
templating what  would  happen  after  death.    The 
cases  ran  very  floe  on  this  matter,  and  the  present 
one  was  very  near  the  line,  which  he  was  unwilling 
to  extend,  but  the  above  observation  seemed  to  turn 


it  made  by  the  deceased  was  there- 
upon read,  and  at  the  close  of  the  case  the  prisoner 
was  found  guUty  of  murder  and  sentenced  to  death. 


o/i. 


Mmdioi,  ManA  SO,  1668. 
(Befon  HiLLOi,  J.  and  a  Common  Jmj.) 
Bbg.  v.  Chablbs  J,  Qkahuc  (a} 
BaaimBlq/ — /ndietSKnf  for  ■ 
nintu  proeadiHgt  ptmuiiy  t 
— ComptUmi/  o/-~CimU. 
G^  a  banimpt,  (eku  imdicttd  Jot 
the  2-nal  Kctioa  of  the  B.  A.  1861.     Tht  baakn/t 
hod  come  up  /or  aanumuion  btfon    lAc    Caarl  ^ 
Bankruplcg,  and  a  day  had  been  fixed  far  hiim  lo  pom 
hit  final  MonnmiliDii  and  ablmn  kii  iSKharyi ;  )■< 
bf/ort  Ihe  arrival  of  the  day  apponttd,   At  me—i- 
ingi  Ktrt  lairaby  tit  atdilori'  attigiita  giliea/hnas/ 
the  MiJifect   of  tht  prettnt   mdieimtiil.    It  did  m( 
appear,  AoiBecefiJroiit  tie  pnxxedagt  in  lie  Coat  at 
Ba-flavptcij,   that  tie  btndcnqtt  had  tar  pOMtad  lu$ 
final  examinatiim.    It  teat  obfected  thai  lie  mminti 
prvnttdingt  ujere  prtinaliirt,  aiid  VuU  il  wot  shJohM 
Ay  llie  Banhrvptry  Act  that  w>  phA  pmaaSngi  abatf 
M  talctaliU  tht  baidbiipi  had  patted  iit  final  examiao- 
tion  !  and  alto  that  tie  proeeediiigt  nuut  be  otdvid  (• 
be  laten  by  the  court ;  but 
Hdd,  by  MeBor  J.,  that  at  criminal pmetedingi  Wcrsas 
part  of  the  proreetliiigt  in  Ihe  bantrvplcy,  m  ini£d- 
taenl  migit  be  prrfrrred  at  any  lime  uicn  the  offaet 
charged  mat  toinpltle,  icheitner  that  might  be  : 
Alta,  that  il  wat  not  nKtuary  for  the  Court  of  Biak- 
nplcg  to  order  the  protec¥lion,  and  that  lie  ^hf  tffiet 
of  ill  not  being  to  ordered  toot  at  to  lie  qiuttitm  tf 
roifi  Toidtr  Ihe  Botinptei/  Act. 
Indictment   for    misdemeanor  under    the    ZSlIt 
section  of  the  B.  A.  1861. 

The  flrst  count  alleged  that  Charles  J.  Graham, 
within  sixty  days  prior  to  his  bnng  adjudicated  a 
bankrupt,  to  wit,  on  the  9th  day  of  Dec  1867,  Ac^ 
did  remove  a  certain  part  of  his  property  at  tba 
value  of  lOL  or  upwards,  with  intent  to  defrand  the 
creditors  of  him,  the  said  C.  J.  Graham,  Ac 

The  second,  third,  and  fourth  counts  were  aimilir 
to  the  flrst. 

The  fifth  coant  alleged  that  C.  J.  Graham,  bdnf 
a  trader  within  tlie  meaning  of  the  B.  A.  1S61,  did 
within  three  months  next  before  the  filing  of  tfas 
petition  for  his  adjudication  in  bankruptcy,  to  wi^ 
on  the  7Ch  Dec.  1867,  under  the  talae  colour  and 
pretence  of  carrying  on  bueineu  and  dealing  in  the 
ordinary  course  of  trade,  unlawfully  obtain  on 
credit  from  T.  Qainsey  certain  goods,  with  intsnt 
to  defraud  the  said  T.  Qulnsey. 

Counts  six  to  seventeen  were  similar  to  the  fifth. 

The  eighteenth  count  alleged  that  C.  J.  OrahanL 

Mag  a  trader,  &c,  unlawfully,  with  intent  to  defrand 

hi*  creditors,  and  within  tiiree  months  before  the  filing 

of  the  petition  for  his  adjudication  in  bankruptcy, 

to  wit,  on  the  9th  Dec.  1867,  did  dispose,  otherwlte 

than  by  &indj!i&  transaction  in  the  orainary  course  of 

his  trade,  certain  of  his  goods  and  chattels,  Ac  tc, 

which  said  goods  and  chattels  had  been  obtained  on 

credit,  and  remained  unpaid  for. 

The  10th  count  was  similar  to  the  eighteenth. 

Poller  and  Wheeler  appeared  for  the  proaecntion. 

L.  Tanplt  appeared  tor  the  prisoner. 

The  prosecutors  in  this  case  were   Uessrs.  T. 

Leicester  and  T.  Quinsey,  Che  creditors'  assignees  of 

the  estate  of  the  prisoner,  Charles  Joseph  Graham, 

who  had  carried  on  business  at  8,  Walnut-atreet, 

Liverpool,   as   a  baker,   flour-dealer,   grocer    and 

tobacconist ;    and  the    informatiou   was   laid    for 

oSences  committed  by  the  prisoner  under  the  221st 

section  of  the  B,  A.  1861.    That  section  provide* 

that  any  bankrupt  who  shall  do  any  of  (amonc 

other  things)  the  acta  or  tiiiugi  foUowing,  with 
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intent  to  defraud  or  defeat  the  rights  of  his  creditors,  untrue,  and  that  she  never  had  been  possessed  of 

shall  be  guilty  of  a  misdemeanor :  such  a  sum  of  money  as  she  alleged.    They  there- 

ir  he  ihaU,  ftfttr  ftdJadicAtkm.  or  iriUiin  ilxtv  days  prior  to  upon  took  the  proceedings  which  luid  resulted  in  the 

idjBdlcailaa,  with  intent  to  defrend  hla  crediton,  remoTe,  prisoner's  being  committed  for  triaL 

SfwrtrSiSdr^"^**^'*'  "■  ^"^'^  to  the  ▼mhie  ^r.  BoUand   produced  the  proceedings  .in  the 

It  belBf  ft  tnder,  he  thftU.  within  three  months  next  before  bankruptcy,  and  from  these  it  appeared  that  the 

the  filing  of  the  petition  for  edjadiofttlon,  under  the  fftiM  bankrupt  had  come  up  for  his  first  examination  on 

cokmrwd  pretenoe  of  cwjying  on  boshien  end  dejallngin  ihe  26th  Jan.,  that  the  examination  was  adjourned 

the  ontineTy  cooree  of  trade,  h&ve  obtained  on  credit  from  ^jn    ^.^   oi.*    t-«      •»<!   *u»*^   *w.»m^  w.   *k<M«    •» 

ei^penoo  any  good!  or  ebettela  with  intent  to  defrend.  ^*   "*®   31**  •^»'*-»   •"*«   ">**   "*«'«   ^**   "*®"   •"* 

It  being  e  trader,  be  Bhall,  with  intent  to  defrand  hie  adjournment  till  the  12th  Feb.  1868,  for  the  bank- 

crediiora.  within  tliroe  months  next  before  the  flli^  of  the  rupt  to  come  up  for  his  final  examination  and  dis- 

Sil'*L?'bri!SS52"SiSiT^^  d«f8e ;  l*-'  "  did  not  .ppe«r  tUt he  lud  erer como 

trade,  any  of  his  goods  and  chattels  which  have  been  obtained  ^P  'or,  or  passed,  his  final  examination,  nor  had  the 

oa  credit  and  remained  unpaid  for.  present  prosecution  been  ordered  by  the  Court  of 

It  appeared  that  the  prisoner  had  formerly  acted  Bankrujipy. 

as  shopman  to  a  Mr.  Boote,  a  wholesale  grocer  in  -A.  number  of  witnesses  were  called  who  proTed 

LiTerpool,  and  that  he  was  afterwards  employed  in  that  they  had  supplied  goods  to  the  prisoner,  and 

a  stmilar  ci^wcity  by  a  Mr.  Guilt,  in  the  same  town,  that  shortly  before  the  time  of  his  bankruptcy  he 

About  the  end  of  the  year  1866,  howerer,  he  began  ^J^  them  larger  orders  for  goods,  although  he  was 

business  on  his  own  account,  and  shortly  afterwards  doing  less  business, 

be  married  a  widow  named  Rose  Maguire.    Rose  '^t  the  conclusion  of  the  case  for  the  prosecutioD, 

l^bguire*s  maiden  name  was  Murray,  and  at  the        ,  ^      ,         i.  u  i^    «  ^u  ^ -aa  j 

time  of  her  marriage  with  the  prisoner  Graham  she  ,^^-  {^'^^  on  behalf  of  the  pnttpner,  robmitted 

took  her  sUter,  Mary  Murray,  to  Uve  with  her  as  a  ^*  ^J^®'®^!?  ''^  J!S!'  *°?.  directed  his  I>)rdship  s 

serrmnt,  and  it  seemed  that  she  (the  sUter)  had  **^^?^^t^,^2^'^■®?^?'*,?^^A.}^^l^''^'?^ 

lemained  with  her  from  the  month  of  January  up  Pwijdes  that,  "The  court  shall,  forthwith  after  the 

to  Dec  1867  meeting  for  the  choice   of    an  assignee    by  the 

Up  to  the  iatter  part  of  the  year  1867  the  prisoner  ^editors,  appoint  a  pubUc  sitting  on  a  daynot  later 

carrU^  on  what  wm  conside^  a  rery  godd  busi-  ^,  '"'y  ^y*  ^^m  the  date  of  such  meeting,  and 

nesa,  and  it  was  thought  carried  it  on  in  a  very  sh^^  give  notice  of  such  sitting  hi  the  £oiiflbn(?aseffj, 

straightforward  way.     His  original  stock-in-trade  •"^^'^  suchnewspapers  m  the  court  shaU  direct, 

was  Talued  at  from  80/.  to  lOOiL,  and  this  the  prisoner  '?'  ^^^  bankrupt  to  pass  Ids  last  exammation,  and 

from  time  to  time  renewed,  generally  once  or  twice  ^  '^'^^^ss  the  court  shaU  in  any  case  otherwise 

hi  the  course  of  a  month.    Towards  the  end  of  Not.  direct,  to  make  application  for  his  discharge,  &c. 

1867  he  had  in  stock  goods  to  the  amount  of  from  I°.i*>"  ca»«  *?«  prosecution  was  prematjire ;  the 

8(MLto  lOOL,  and  during  that  time  his  trade  had  endence  was  that  tiie  exwmnation  of  the  bwaknipt 

fallen  off  considerably,  and  was  not  so  brisk  as  on  the  26th  Jan.  was  adjourned  to  Ije  81st  J^, 

USUAL    Up  to  tiie  montiis  of  Norember  and  Decem  ??1^** J^®  J?/^*^  examination  was  fixed  for  the 

ber  the  prisoner  had  paid  his  accounts  reguUriy.  ^^th  Feb.     The  proswmtion,  howeyer,  was  com- 

On  the  2£id  Dec  1867  ^took  a  house  and  shop  at  "J^^Jf^,  ^'o'®  *^^*»/??'  &'v*lf  that  fppeared,  on 

125,  Crown-street,  Liyerpool,  in  the  name  of  his  ^^  Slst  Jan.  or  the  12th  Feb.  he  mi^tW  giyen 

lister-in-Utw  Mary  Muniy;  and  to  tiiis  shop  tiie  n»  all  that  property  ijich  now  form^  the  subject 

prisoDer  remoyed  a  quantity  of  property  from  his  ^J  this  mdictmwit.    He  tiienrrfened  to  tiie  case 

own  premises  in  Wahiut-stieet,  where  he  stm  con-  2*    ^  J^  r/^„     '  J*o   ..T^  i?          iT*  J' 

tinned  to  carry  on  his  own  business.    During  tiiat  ®^\?  JJ"'  ^'  ^P-  ?•  °-  ^'.  T  «^  *  .^"t" 

month  of  Dec,  from  tiie  2nd  to  tiie  21st,  tiie  pilioner  ^^P^^.  ^  ^'^  «^t  ^{^^^7^^^  amounted  to 

obtained  an  unusually  large  quantity  of  goods,  the  a  misdemeanor  withm  the  221st  i«;tion,  and  one 

ralne  of  which  amounted  to  400/.,  from  tea  mer-  «*  tiie  commissioners  under,  sect.  159,  grant^  1dm 

diants,  proyision  dealers,  and  tobacconists,  for  which  »"  order  of  discharge  witii  a  suspension  of  twelve 

bedidnotpay.    On  the  9th  Dec.  carts  were  brought  S*^'^*'"-    On  appeid  the  Lords  Justices  wnsidered 

10  bit  shop  in  Wahiut-street  at  four  o'clock  in  the  ^^  the  comnjissioners  had  jurisdiction  to  direct  a 

morning,  and  goods  taken  away  to  Crown-street,  he  P«>wcutiott  b^ore  a^cnminal  court,  and  tiiey  dis- 

itating  tiiat  he  wished  the  pro^y  remoyed  at  such  ch^^Red  tiie  order  and  directed  a  Vjouec^imhythe 

in  early  hour  in  order  tiuu  tiie  business  in  Crown-  assignees  at  the  next  assiz«i.    Lord  justice  Knight 

street  might  not  be  hiterfered  with.    On  tiie  19tii  Bruce  s«d  he  "  was  of  opimon  tiiat  tiiAt  was  the 

Dec  oUier  property,  consistingof  flour,  was  remoyed;  course  whidi  ought  to  haye  been  adopted  m  this 

and  again  on  the  25tii  Dec  more  property  was  token  i^taiice ;"  "  placing  themselyes  m  the  position  of 

from  tiie  premises  in  Walnut-street  to  the  shop  in  ^^«  beamed  commissions  their  lordships  would 

Crown-street    On  tiie  26th  Dec.  the  prisoner  filed  ?"^^  a  prosecution  accordingly."    He  also  referred 

bU  own  petition  in  tiie  Court  of  Bankruptcy,  and  ^  ?% ^  ^^  f '  P^t^  ^'^^  S'  i^'IL'^  ^1- 
was  adjudicated  a  bankrupt  on  the  same  day ;  and  ^2  L.  J.  12,  Bank. ;  7  L.  T.  Rep.  N.  S.  406.  That 
the  estote  given  up  to  his  creditors  amounted  in  <»««  ""^^^^^ed  that  it  was  intended  by  the  Bank- 
ralue  to  only  85^  8#.  9rf.  On  the  18tii  Jan.  1868  tiie  ™P^y,;^ct  that  no  prosecution  should  toke  place 
prosecutors  were  chosen  creditors'  assignees,  and  ^^^^  ^**«  °^  examinaUon. 
^  subsequentiy  ascertained  that  the  prisonCT,  Mbllor,  J.-You  may  prosecute  as  soon  as  the 
before  his  bwikniptcy,  removed  nearly  all  the  goods  offence  is  complete,  whenever  it  is  not  an  act  that 
be  obtained  from  his  creditors  during  the  months  of  ^^^  |^  purged  by  the  final  examination.  The  ques- 
Hovember  and  December,  and  his  furniture  and  ^q^  j^  each  case  is  what  is  the  intent  witii  which 
yther  effects  from  WaUiut-street  to  the  shop  at  125,  ^^  ^^t  compUined  of  has  been  done  ?  The  prose- 
>own-street,  and  that  immediately  after  his  bank-  cution  may  be  undertaken  at  any  time  when  the  act 
mtcy  he  renaoved  himself  and  famUy  there  also,  jg  ^one,  and  does  not  depend  on  his  final  examina- 
Che  sist».m-Uw,  Mary  Murrey,  was  examined  m  ^^q  ^^  ^U.  It  U  no  part  of  tiie  bankruptey  pro- 
he  Bankruptcy  Court,  and  tiiere  she  idleged  that  ceedlngs,  but  is  quite  a  distinct  matter. 
he  property  removed  to  Crown-street  belonged  to 

wr,  she  having  advanced  a  sum  of  500iL  to  the  L.  Ten^!e.^Vo  vroaQCUiion  has  been  directed  by 

■isoner;  but  from  inquiries  that  were  instituted  the  Court  of  Bankruptey,  and  in  the  case  quoted 

7  the  asiignees  drcumstanoes  came  to  their  know-  the  Justices  of  Appeal  seemed  to  consider  it  neces- 

edfa  that  aatiified  them  thdt  her  statement  was  sary  that  it  should  be  so  ordered,  and  alao  thsA  tk^ 
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proceedings  should  be  oyer  before  doing  so,  whidi 
was  not  the  case  here. 

Mbllor,  J. — That  does  not  signify ;  it  is  only  a 
question  df  costs,  and  the  fact  of  tibe  assignees  pro- 
secuting without  the  order  of  the  court  may  put 
them  to  some  expenses,  which  otherwise  tiiey  might 
hare  been  entitled  to  be  paid  out  of  the  bankrupt's 
estate.  But,  independency  of  the  bankrupt's  estate, 
thej  may  prosecute  exactly  as  in  other  cases. 

Temple  then  addressed  the  jury,  and  urged  in 
defence  that  the  prisoner  had  remoTcd  the  property 
from  the  premises  in  Walnut-street  to  aroid  an 
execution,  and  that  he  had  the  intention  of  return- 
ing it  to  Uie  dealers  from  whom  he  had  purchased  it. 

The  jury  fotmd  the  prisoner  Guilty ;  and  he  was 
sentenced  to  nine  months  hard  laboiur. 

Attorneys  for  the  prosecution,  Sume  and  Bartky, 
Baoelagh-street,  Liverpool. 

Attorneys  for  the  prisoner,  Blackhurst,  Basnett- 
street,  LiverpooL 

NoTK. — ^As  to  the  costs  of  prosecutions  under  the 
B.  A.  1861,  the  223rd  section  proYides  that  the  Court 
may  direct  that  the  creditors' assignee  shall  act  as 
prosecutor,  and  shall  give  to  the  assignee  a  certifi- 
cate of  the  Court  having  so  directed ;  and  that  upon 
the  production  of  such  certificate  the  costs  of  such 
prosecution  shall  be  allowed  by  the  Court  before 
which  the  prosecution  takes  place ;  and  tbat  other 
expenses  incurred  by  the  prosecutor  shall  be  paid 
out  of  the  chief  registrar's  account. 


OOUBX    OF    CLXnSEJSTB    BENCH 


Friday,  Jan  17, 186& 
(Before  the  Full  Coubt.) 

BOWXR  V.  GbiFFITH  AKD  0IHXB8.  (a) 

Ihtblie  oommittienare — Permmal  UahiUtg  of, 

FuhKcoommimonen  wader  a  Local  Act  emphutd  a  civil 
eagineer  to  eiuist  in  opposing  a  Bill  in  Parliament, 
for  hit  charffetj  in  which  he  brought  an  action  against 
seven  of  the  commissioners  : 

Hddy  that  ukimmmA  as  the  order  was  Ae  act  of  the  com 
mimoners  as  a  hodg,  and  was  wumihorised  6v  the 
Local  Adj  the  commissioners  were,  mi  tadiviJaaik/ 
Uabh. 

This  was  air  action  brought  by  the  plaintiff,  a 
dvil  engineer,'  against  seven  persons,  commissioners 
for  the  town  and  harbour  of  Sligo,  to  recover  the 
sum  of  ilOL  5s.  lOdL  for  works  done  and  services 
Tendered  by  him  in  opposing  a  bill  pending  before 
Parliament. 

The  case  was  tried  at  the  last  summer  assizes  for 
the  county  of  Kildare,  before  the  Lord  Chief  Justice 
and  a  special  jury. 

It  appeared  that  in  the  month  of  Nov.  1866,  a 
resolution  was  passed  at  a  special  meeting  of  the 
commissioiiers  that  a  Bill,  tiien  pending  before 
Parliament,  for  the  improvement  of  the  town  of 
Sligo,  should  be  opposed.  Subsequently  to  this 
meeting,  a  doubt  arose  as  to  whetlier  tlie  funds  at 
the  disposal  of  the  commissioners  could  be  applied 
to  this  purpose;  and  the  opinion  of  Uie  then 
Attorney-General  having  been  taken  as  to  the  pro- 
priety of  such  an  application  of  their  funds,  and  his 
opinion  being  that  it  was  authorised  under  Uieir 
Act,  another  meeting  was  convened  on  the  18th 
Dec.  1866,  at  which  a  resolution  was  passed  that  the 
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Bill  should  be  opposed,  and  that  the  commissionenT 
solicitor  should  take  the  necessary  steps  for  that 
purpose.  That  resolution  having  been  palraed,  a  pro- 
test to  it  was  handed  in,  which  was  signed  by  four 
of  Uie  defendants ;  none  of  the  other  defendants  were 
present  at  the  meeting.  Under  this  resolution  the 
plaintiff  was  employed.  At  the  close  of  the  case 
plaintiff's  counsd  required  the  learned  Chief  Justice 
to  tell  the  jury  that  as  the  plaintiff  had  contracted 
with  the  commissioners  as  a  body,  each,  each  mem- 
ber of  that  body  was  liable  personally ;  and  if  the 
defendants  objected  to  the  rest  of  thecommissionera 
not  having  been  joined  with  them  as  defendant, 
they  should  have  pleaded  in  abatement.  This  his 
Lordship  refused  to  do ;  but  left  the  question  to  the 
jury,  with  whom  was  the  contract  made?  And 
that,  he  told  them,  if  they  were  of  opinion  that  it 
was  with  the  commissioners  as  a  body,  they  should 
find  for  the  defendants.  The  jury  brought  in  a 
verdict  for  the  defendants. 

Battersbg,  Q.  C.  having  obtained  a  conditional 
order  for  a  new  trial  on  the  ground  of  misdirection^ 

PdOas,  Q.  C.  and  S,  Walker  now  showed  cause.— 
The  jury  have  found  that  there  was  no  contract 
with  the  defendants  personally,  and  that  the  plaintiff 
did  not  act  on  the  faith  of  their  credit.  It  would  be 
most  unjust  to  make  persons  liable  who  have  done 
everything  in  their  power  to  repudiate  and  protesv 
against  the  employment  of  the  plaintiff. 

Battersby,  Q.  C,  BaU,  Q.  C,  and  Dames  in  support 
of  the  conditional  order.^The  opposition  to  a  Par- 
liamentary Bill  likely  to  affect  the  town  of  Sligo 
was  a  legitimate  purpose  to  which  to  apply  the 
funds  in  the  hands  of  the  commissioners.  That 
opposition  was  resolved  on  by  the  majority  of  the 
commissioners  present  at  a  meeting  legally  con- 
vened. Under  that  resolution  the  plaintiff  was 
employed ;  and  for  anything  done  under  that  reso- 
lution the  commissioners  are  liable  individually  and 
personally.  An  objection  to  the  other  commis- 
sioners not  being  joined  as  co-defendants  should 
have  been  taken  by  plea  in  abatement. 

The  Court  (dissentiente  George  J.)  discharged 
the  conditional  order,  holding  thiat  there  was  no 
power  under  their  private  Act  (43  Greo.  3,  c.  60,  to 
apply  their  funds  to  opposing  a  Bill  in  Parliament ; 
and  that,  as  the  plaintiff  had  been  employed  by  the 
commissioners  as  a  body,  the  defendants  were  not 
liable  personally. 


C0X7BT  OF  ABCHES. 

Bepoited  by  Hkhxt  F.  Pubcell,  Eaq^  Banliter-at-Law. 

Satvardag,  March  28, 1868. 

(Before  the  Bight  Hon.  Sir  R.  Phillimore,  Dean 

of  Arches.) 

Martik  r.  Mackonochie. 

Flamahk  v.  Simpson  (a). 

The  celebration  of  the  Holy  Communion— Ekvation  qf 
the  elements — Mixed  chalice — Excessive  kneeling — 
Lighted  candles — Incense — Injunctions  of  1547 — 
Discretion  of  the  ordinary — Rites  and  ceremonies. 

It  is  not  lawjvl  for  a  clergyman  of  the  Church  <^ 

(a)  The  charge!  against  Che  defendant  ln*Uie  second  caaeu 
Azoept  that  he  was  not  charged  with  thejnnlawfal  qm  of 
Incense,  or  with  escceiBtve  kneeUng;  were  toe  same  as  those 
sMinst  the  Rev.  Mr.  Mackonochie.  There  were  also  two 
minor  charges,  inTolving  no  principle,  as  in  the  second  case^ 
to  whtoh  no  sabttantlal  defence  was  raised,  and  which,  there- 
fore, <ko  not  call  for  a  report  The  same  coonsel  {CcUridgs^ 
(itol  ttEoepted)  as  in  the  first  salt  appeared  tor  the  promotera; 
Dr.  Decoftet  Q.  (1,  Hannen^  Dr.  Swabep,  and  A,  Ckarla  for  the 
defendant.  iSScneicr  Charki  died  during  the  progims  of  the 
flrskosss. 
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England,  in  the  celebration  of  the  Hofy  Communion, 
to  efevate  the  elements  above  his  head,  or  to  mix  water 
tcith  the  wine  dming  the  service^  or  to  bring  in  incense 
(tnd  remove  it  at  the  close  of  the  celebrcUion,  or  to  use 
it,  either  for  censing  persons  or  things,  or  otherwise. 

Excessive  hteeUng,  but  not  for  the-purpase  of  adoration, 
is  not  properly  the  subject  of  a  criminal  prosecutionj 
but  is  a  charge  which  should  be  primarUy  referred 
to  the  bishop,  that  he  may  exercise  his  discretion 
aocordiag  to  the  rubric. 

Two  lighted  candles  may  be  placed  on  the  holy  tahUe 
during  the  celebration  of  the  communion,  for  the 
signification  that  Christ  is  the  very  true  light  of  the 
worUL  The  injunctions  of  1547  are  valid,  and  derive 
their  vaKdityfrom  the  Act  of  Supremacy  (26  Hen,  8, 
cl.) 

There  is  a  legal  distinction  detween  a  rite  and  a  cere- 
mony; the  former  consisting  in  services  expressed  in 
words,  the  latter  in  gestures  or  acts  preceding,  accom- 
panying, or  following  the  utterance  of  these  words, 

Ufuere,  whether  it  is  illegal  to  administer  to  the  com- 
municants wine  in  which  a  little  pure  water  has  been 
mixed  previous  to  the  service. 

These  were  cases  brought  before  the  Dean  of 
Arches  by  letters  of  request  from  the  Bishops  of 
London  and  Exeter  respectively,  under  the  3  &  4 
Vict,  c  86. 

The  articles  exhibited  against  the  Rct.  A.  H.  H. 
llackonochie,  the  defendant  in  the  first  case,  con- 
tained, in  their  finally  amended  aha,pe,  the  following 
allegations : — 

L  That  by  the  1  EUz.  c  2,  the  13  ft  UOar.  2,  &  4.  and  28  ft 
S»  Viek  c.  122.  and  by  the  14th.  36th,  and  38th  of  the  Gonsti- 
Intloni  and  Canons  EccIeBiaatJcal,  treated  npon  by  the  Bishop 
of  LoDdoo,  President  of  the  Conrocation  for  the  province  of 
Canterbory,  and  the  rest  of  the  blshope  and  clergy  of  the  said 
proTtnee,  and  agreed  npon  with  the  licence  of  his  Majesty, 
Ainc  James  I.,  in  their  synod  begun  at  Lraidon  in  the  year  of 
onr  Lord  1603,  and  ratified  bv  his  said  Majesty's  letters  patent 
mder  tha  Great  Seal  of  England,  all  clerks  and  ministers  in 
holy  wders  are,  among  other  things,  bound  to  say  and  use  the 
Book  of  Commcm  Prayer,  and  administration  of  the  sacra- 
Benta  and  other  rites  and  ceremonies  of  the  Chorch,  according 
10  the  naa  of  the  United  Church  of  England  and  Irdsnd,  fl^ 
that  anv  derk  or  minister  in  holy  orders  offending  against 
the  ssftld  atatnte  law  constitutions  and  canons  ought  to  be 
poniahed  according  to  the  gravis  of  his  offence,  and  the 
•xigeney  of  the  law. 

2.  That  Alexander  Henry  Ilerlot  Mackonochie  was  and  Is 
a  clerk  in  holy  orders  of  the  United  Church  of  England  and 
Inland,  and  was  during  the  entire  of  the  year  1866  the  Uwful 
iaeanbent  and  perpetual  curate  of  the  new  parish  of  St. 
Alhan'B.  Holbom,  in  the  county  of  Middlesex,  diocese  of 
LoDdon  and  prOTinoe  of  Canterbmy,  and  has  erer  since  been 
and  now  ia  the  lawful  incumbent  and  perpetual  curate  of  the 
said  Mrish  or  eoolealastieal  'district 

8.  That  the  said  Alexander  Herlot  Mackonochie  has  in  his 
■aid  ctaoreh.  and  within  two  yean  last  past  (to  wit),  on  Sun- 
day, the  2Snl  day  of  December,  on  Christmas-day  last  past, 
and  on  Sonday,  the  30th  day  of  December,  all  in  the  year 
of  onr  Lord  1866),  during  the  pnyer  of  consecration,  in  the 
order  of  the  admlnlstntion  of  the  Holy  Communion,  elevated 
Ihe  paten  abore  Ida  head,  and  permitted  and  sanctioned  such 
elevation,  and  taken  into  his  hands  the  cup,  and  elevated  it 
above  hla  head  during  the  pnyer  of  consecntlon  aforesaid. 
and  permitted  and  sanctioned  the  cup  to  bo  so  taken  and 
elevated,  and  knelt  or  prostrated  himself  before  the  conse- 
ented  elementt  during  the  pnyer  of  consecntlon,  and  per- 
mitted and  aanctkmed  such  kneeling  and  prostnting  by  oUier 
elerks  In  holy  orders. 

C  That  such  elevation  of  the  paten,  and  such  taking  and 
aleration  at  the  cnp,  and  such  kneeling  and  prostrating,  are 
aeverally  unlawful  additions  to,  and  variations  from,  the  form 
and  order  prescribed  and  appointed  by  the  said  Book  of 
Common  Prayer  and  administration  of  tiie  sacraments,  and 
other  ritea  and  oeremoniea  of  the  Church,  and  are  contrary  to 
the  saki  statutes,  and  to  Uie  14th.  36th,  and  38th  of  Uie  said 
eonstltntiona  and  canons,  and  also  to  an  Act  of  Parliament 
paswid  In  the  18th  year  of  Qneen  Elizabeth,  c  12,  and  to  the 
SMh  and  28th  of  the  Articles  of  Beliglon  therain  referred  to. 

A.  That  the  said  Alexander  Heriot  Mackonochie  has  in  his 
■aid  church,  and  within  two  yeais  last  past  (to  wit,  on  Sun- 
day, the  23rd  day  of  December,  on  Chnstmas-day  last  past, 
on  Sunday,  the  80th  day  of  December,  all  in  the  year  of  our 
Ixyrd  186C  and  on  Sunday,  the  13th  day  of  January,  hi  the 
year  of  our  Lord  1867),  used  lighted  candles  on  the  com- 
munion-table during  the  celebration  of  the  Holy  Communion 
at  timea  whm  aodi  Ugfated  casdiea  were  not  wanted  for  the  ' 


purpose  of  giving  light,  and  permitted  and  sanctioned  si 
use  of  lighted  candlea 

6.  That  the  use  of  such  lighted  candles  is  an  unlaw 
addition  to,  and  variation  from  the  form  and  order  prescril 
and  appointed  by  the  statutes  and  by  the  said  Book  of  Comm 
Prayer,  and  administration  of  the  sacraments  and  oil 
ritea  and  ceromonles  of  the  Church,  and  Is  contrary  to 
said  statutes,  and  to  the  14th,  3Cth,  and  88th  of  the  said  C( 
stitutions  and  canona 

7.  That  the  said  Alexander  Heriot  Mackonochie  has  in 
said  church,  and  wlrhin  two  years  last  past  (to  wit,  on  Bund 
the  23rd  Dec ,  on  diristmas-day  last  past,  and  on  Sunday,  1 
SQth  DecL,  all  in  the  year  of  onr  Lord  1H66),  used  incense 
censing  persons  and  things  in  and  during  the  celebration 
the  Holy  Communion,  and  permitted  and  sanctioned  such  i 
of  incense. 

8.  That  the  said  Alexander  Heriot  Mackonochie  has  in 
said  church,  and  within  two  yeara  last  past  (to  wit.  on  Sundi 
the  13th  Jan.  in  the  yoar  of  onr  Lord  1867)  unlawfully  ui 
inconse  In  and  during  the  celebration  of  the  Holy  Co 
munion,  and  permitted  and  sanctioned  such  unlawful  nse 
incense. 

9.  That  such  usea  of  incense  as  in  the  two  preceding  pa 
graphs  allogod  are  severally  an  unlawful  addition  to  a 
vanation  from  the  form  and  order  prescribed  and  appoln' 
by  the  said  statutes  and  by  the  said  Book  of  Common  Fra: 
and  administration  of  the  sacraments  and  other  rites  a 
ceremonies  of  the  Church,  and  are  contrary  tor  the  si 
statutes,  and  to  the  14th,  36th,  and  88th  of  tha  said  constl 
tions  and  canona 

10.  That  the  said  Alexander  Heriot  Mackonochie  has  In  1 
said  church,  and  within  two  yeara  last  past  (to  wit.  on  Sund 
the  23rd  Dec,  on  Christmas-dav  last  past,  on  Sunday,  the  3( 
Dea,  all  in  the  year  of  our  Loni  1866,  and  on  Sunday,  the  V 
Jan.,  in  the  yoar  of  onr  Lord  1S67),  during  the  celebration 
the  Holy  (Tommunion,  mixed  water  with  tne  wine  used  on  1 
administration  of  the  Holy  O>mmunlon,  and  permitted  a 
sanctioned  such  mixing  and  the  administration  to  the  co 
municants  of  the  wine  and  water  so  mixed. 

11.  That  such  mixing  and  administration  of  the  wine  a 
water  is  an  unlawful  addition  to  and  variation  f rran  the  fa 
and  order  proscribed  and  appointed  by  the  said  statutes  s 
by  the  said  Book  of  Common  Prayer  and  administration 
the  sacraments  and  oUier  rites  and  ceremonies  of  the  CJhur 
and  Is  contrary  to  the  said  statutes,  uid  to  the  14th,  20tb,  21 
36th,  and  3Sth  of  the  said  constitutions  and  canons. 

To  these  artic^ea  the  defendant  made  the  f( 
lowing  reBponsive  allegations : — 

(a)  As  to  the  3rd  article,  he  admitted  that  ha  knelt  dnri 
the  prayer  of  consecration,  but  denied  that  he  so  knelt  bef( 
the  consecrated  elements.  He  also  admitted  the  acts  of  ele^ 
tion  alleged,  but  stated  that  he  had  discontinued  them  bef< 
the  commencement  of  the  suit. 

(b)  To  the  4th  article  he  pleaded  that  tha  practiooa  chazi 
were  not  unlawful  as  alleged. 

(r)  To  the  fith  article  the  defendant  replied  that  "sn 
charges  are  in  part  untruly  pleaded,  for  the  defendant  allef 
that  on  the  said  days  the  sud  lighted  candles  were  not  plac 
on  the  communion-table,  but  upon  a  moveable  narrow  led 
of  wood  resting  on  the  sidd  table,  and  that  the  ssid  cand 
were  BO  placed  and  kept  lighted  not  only  during  the  celebi 
tion  of  the  Holv  (Communion,  but  also  during  the  whole  of  t 
service,  luclnoung  the  Epistie  and  OospeL  and  during  i 
singing  after  the  reading  of  the  Nicene  Cre«l,  and  during  t 
sermon. 

(d)  To  the  6th  article,  a  traverse  of  the  illegality  of  t 
practices  as  alleged. 

(c)  To  the  7th  article  tha  defendant  replied  that  before  t 
commencement  of  the  suit  he  haddiacontinned  the  practice 
censins  persons  and  things. 

(f)  To  the  8th  article,  a  traverse  that  the  ineanse  wasnnla 
fully  used,  or  that  such  use  was  unlawful 

(g)  To  the  9th  article,  a  traverse. 

(h)  To  the  10th  article,  the  defendant  admitted  the  same 
be  true. 
(I)  To  the  11th  article,  a  traverse. 

The  cases  were  heard  on  Doc.  4th,  5th,  6th,  ai 
7th,  18(>7;  Jan.  9th,  10th,  11th,  ISth,  Uth,  lot 
IGtli,  17th,  18th,  and  Feb.  5th,  6th,  7th,  1868,  son 
evidence  having  been  orally  taken  in  proof  of  tl 
charges. 

Stephens,  Q.C. — It  is  expedient  in  the  first  pla 
to  call  the  attention  of  the  court  to  the  provisioi 
of  the  Acts  of  Uniformitv  of  Edward  VI.,  Ellzabet 
and  Charles  II.  All  these  statutes  apply  to  tl 
allegations  in  the  articles.  The  principle  on  whii 
these  Acts  were  framed  is  defined  by  Dr.  Lushin: 
ton :  ( Westerton  v.  Liddell,  Moo.  80.)  The  Act 
Uniformity,  13  &  14  Car.  2,  c.  4,  s.  2,  contains,  i 
far  as  the  questions  in  issue,  the  same  phraseoloj 
as  the  earlier  Acts  ;  it  is  therefore  expedient 
consider  the  circumstances  under  which  this  lai 
guage  was  used  in  the  first  Act,  now  at  tho  term 
nation  of  the  Teiguol  H«\ir^N\\l.^iv<QXVV^\»5^^ 
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that  the  jarudictioii  of  the  Pope  had  heen  aboliahed, 
the  doctrines  of  the  Church  of  Rome  still  preTailed. 
The  state  of  the  progress  of  the  Ref ormatioii  at  the 
accession  of  Edward  VL  may  be  found  in  Cardwell's 
Liturgies,  Preface,  page  6.  I  will  direct  your  Lord- 
ship's attention  to  four  statutes  that  were  enacted  in 
the  first  year  of  the  reign  of  King  Edward  VL, 
relating  to  doctrine  and  to  matters  of  religion.  The 
first  is  1  Edw.  6,  c.  1.    It  is  an  Act  against  such  as 
ahall  inreyerently  speak  against  the  sacrament  of 
Che  altar  and  of  receiring  thereof,  under  both  kinds. 
Now  this  statute  was  to  check  the  yiolent  and  irre- 
Terent  language  which  was  used  against  the  sacra- 
ment in  defiance  of  the  severest  penal  legislation, 
by  the  moderate  penalties  of  fine  and  imprisonment ; 
and  it  also  provided  that  the  cup  as  well  as  the 
bread  should  be  administered  to  the  people.    The 
aecond  statute  is  the  1  Edw.  6,  c.  2.    It  is  an  Act 
for  the  election  of  the  bishops  and  what  seal  and 
atyle  they  and  other  spiritual  persons  exercising 
jurisdiction  shall  use.    I  hare  no  obenrations  to 
make  upon  that.    The  next  is  a  very  important 
atatute.    It  is  the  I  Edw.  6,  c.  12,  s.  2.    My  Lord, 
that  statute,  I  believe,  is  not  to  be  found  in  the 
ordinary  editions  of  the  statutes  of  the  realm,  and 
is  only  to  be  found  in  the  folio  edition.  This  statute 
repealed  the  statute  of  the  5  Rich.  2,  st  2,  c.  5,  and 
the  statute  of  2  Hen.  5,  c  7,  which  were  made 
against  the  Lollards,  and  had  been  put  in  force  in 
the  reign  of  Henry  VIU.    It  also  repealed  the 
25  Hen.  8,  c.  14,  eonceming  the  punishment  of 
heretics  and  Lollards;  the  statute  of  the  Six  Articles ; 
the  81  Hen.  8,  c  14,  which,  as  your  Lordship  no 
doubt  remembers,  enforce  under  the  penalty  of 
death :  1,  transubstantiation ;  2,  the  denial  of  the  cup 
to  the  laity ;  8,  the  celibacy  of  priests ;  4,  vows  of 
chastity ;  5,  private  masses ;  and  6,  auricular  confes- 
sion.   Those  I  believe  are  the  principal  provisions 
of  that  statute.    The  statute  of  the  84  &  85  Hen.  8, 
c.  1,  which  is  the  one  abolishing  all  books  contrary 
to  the  doctrine  set  forth  or  to  be  set  forth  by  the 
king,  prohibiting  under  heavy  penalties  all  teaching 
contrary  to  such  doctrines,  and  placing  restrictions 
on  the  circulation  and  reading  of  the  Bible  in  English. 
The  statute  the  35  Hen.  8,  c.  5  was  also  abolished, 
which,  as  your  Lordship  may  remember,  had  in  some 
degree  qualified  the  statute  of  tiie  Six  Articles.  Then 
comes  the  very  important  language  of  this  statute, 
the  1  Edw.  6,  c.  12.    I  am  still  reading  from  the  2nd 
aection.    It  abolishes  *' all.  and  everjr  other  Actor 
Acts  of  Parliament  concerning  doctrine  and  matters 
of  religion."    Now  I  submit  to  your  Lordship  as  a 
proposition  of  law,  that  the  effect  of  th^s  statute  is 
that  every  existing  Act  of  Parliament  at  that  time, 
namdy,  in  1547,  relating  to  doctrine  or  other  matters 
of  religion,  had  become  repealed,  and  that  every 
document  issued  under  any  such  Act,  or  deriving 
authority  from  any  such  Act,  has  lost  its  statutory 
authority.    I  therefore  think  that  we  are  now  quite 
clear  as  to  all  Acts  of  Parliament  that  ever  passed 
anterior  to  the  year  1547.    There  is  a  tabula  rasa  as  to 
all  that  went  before.  I  now  call  attention  to  the  1  &  2 
Edw.  6,  c.  14,  only,  I  believe,  to  be  found  in  extenso  in  the 
folio;edition  of  tiie  Statutes  of  the  Realm.    It  is  also 
to  be  found  in  Stephens'  Eccl.  Law,  294.    Sect.  5  is 
the  important  section—"  That  all  lands  assigned  for 
the  finding  of  a  priest,  or  the  maintenance  of  any 
anniversary  or  clUj  or  of  any  light  or  lamp ;  and 
also  where  part  of  the  issues  or  revenues  of  any 
manors,  lands,  tenements,  rents,  or  other  heredita- 
ments hath  by  any  of  the  ways  or  means  above  said 
have  been   given,   assigned,  or   appointed  to  be 
bestowed  or  employed"  ^then  these  are  the  impor- 
tant words),  "  to  the  findmg  or  maintenance  of  any 
anniversary  or  obit^  or  any  other  like  thing,  intent, 
or  purpose,  or  of  amr  light  or  lamp  in  any  church  or 
du^  to  have  continuance  for  ever."    Then  it  goes 
QD^  M  j^m  fj^  Euter  following,  all  the  revenues 


for  the  support  of  any  light  or  lamp  shall  be  vested 
in  the  Crown."  Therefore,  it  is  quite  clear  that  so 
far  as  regards  every  endowment  for  the  support  of 
lights  or  lamps  anterior  to  this  statute  they  were 
taken  away,  and  the  property  vested  in  the  Crown. 
The  statute  which  made  a  tabula  rasa  of  all  the 
preceding  ones  dates  from  the  4th  Nov.  1547.  A 
visitation  had  taken  place  the  previous  August,  and 
injunctions  were  issued  for  the  removal  of  abuses. 
At  the  end  of  the  session  the  council,  besides  issuing 
the  order  of  the  Communion,  by  which  it  was  to  be 
administered  to  the  laity  in  both  kinds,  issued  orders 
through  the  Archbishop  of  Canterbury 

Cardweirs  Doc.  Annals,  45,  47,  48 ; 
Liturgies  of  Edward  VL  Parker  3rd  edit 

containing  a  prohibition  against  candles  on  Candle- 
mas-day, palms  in  churches,  and  likewise  an  order 
for  the  removal  of  all  images  whether  those  images 
have  been  abused  or  not ;  the  date  of  the  letter  is 
21st  Feb.  1547.    I  now  come  to  the  2  &  8  Edw.  6, 
c.  1,  the  words   in  it,   "The   Holy  Communion, 
commonly  called  Mass,  with  divers  and  sundry  rites 
and  ceremonies  concerning  the  same,"  show  that  the 
Legislature  applied  the  words  "rites  and    cere- 
monies "  to  tlie  separate  acts  done  by  priests  during 
the  mass,  the  same  Act  goes  on  to  say  that  the  King 
had  heretofore  divers  times  assayed  to  stop  innova- 
tions or  new  rites."    Now  these  words  refer  back  to 
the  proclamation  of  the  6th  Feb.  1547 :  TCard.  Doc 
Annids,  42.)    One  spirit  pervades  all  the  Acts  of 
Parliament,  visitation  articles,  and  proclamations  of 
the  time,  namely,  that  there  shall  be  but  one  uni- 
form rite  and  form  of  administering  the  sacraments 
and  periorming  the  services  of  the  Church.    I  sub- 
mit that  upon  the  language  of  this  Act  (2  &  8  Edw. 
5,  c  1,  ss.  1, 7, 8),  any  single  ceremony  not  contained 
in  the  Book  of  Common  Prayer  annexed  to  this  Act 
is  illegal.    The  Legislature  intended  no  book  to  be 
used  but  this  Prayer  Book  and  the  Bible,  and  that 
there  should  be  uniformity  on  the  basis  of  the  New 
Prayer-book.    And  in  cases  of  doubt  arising  as  to 
performance  of  divine  worship,  the  bishop  had  a 
right  to  interfere  and  appease  it : 

Liturgies  of  Edward  VL  Parker  ed.,  prefaoe,  17 
and  18; 

Johnson's  English  Canons,  Oxford  ed.  (1857) ; 

Lsnfrsnc's  Canons,  p.  8 ; 

Card.  Doc.  Annals,  94 ; 

Foxe's  Acts  and  Monuments,  voL  6,  p.  6. 

The  framers  of  Edward  VI.'s  book  had  only  two 
ways    of   dealing   with   ceremonies,    they   eithar 
abolished  them  or  expressly  retained  them  ;  unless 
express  mention  was  made  of  them  they  were  abo- 
lished: (PrefacetoLiturgiesof  Edward  VI.  165.)  Now 
I  say  inasmuch  as  lights  are  not  expressly  mentioned 
in  the  first  book  of  Edward  VL,  nor  candlesticks, 
that  you  cannot  introduce  either  one  or  the  other 
into  our  churches.    In  the  preface  on  ceremonies 
the  rights  of  the  laity  are  most  strictly  preserved. 
As  to  what  rites  shall  be  used  in  the  churches  of  this 
country  the  minister  has  no  discretionary  power ;  he 
is  bound,  and  rightly  bound,  by  the  Acts  of  Uniform 
mity.     In  almost  every  case  wherein  a  ceremony  is 
directed  by  the  Prayer-book,  an  explanation  of  it 
is  given ;  if  it  were  unexplained  it  would  be  a  "  dark 
and  dumb"  ceremony,  to  use  the  language  of  the  pre- 
face ;  du>k  and  dumb  ceremonies  such  as  incense,  as 
lighto,  the  mixing  of  water  with  wine,  I  submit  are 
excluded  not  only  by  the  statute  of  Edward  VI.,  but 
by  every  Act  of  Uniformity.    This  first  Act  of 
Uniformity  is  the  only  place  to  which  parish  minis- 
ters can  have  recourse  for  the  purposes  of  carrying 
out  the  performance  of  divine  worship : 

CoUier*s  EccL  Hist  Oct  ed.  1852,  p.  104,  110,  118, 

114,115,116,106,109; 
Niohoirs  Common  Prayer  and  Ceremonies,  2nd  folio, 

ed.1712; 
Stillingfleet  on  Separation,  ed.  of  1591,  p.  898 ; 
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Addran  of  Bishop  of  Cheflter.  quoted  in  4th  ed. 
Pamphlet  on  Vestmeats  by  the  fier.  John  Deck : 
London,  1866; 

Addren :  Bishop  of  Cork,  5th  ed.  1866 ; 

Liturgies  of  Edward  YI^  76 ; 

Letter  of  Cooneil  to  Bishop  Bonner,  1549, 1  Card. 
Doa  Annals,  76 ; 

neicrn/Tscasf,  Dyer,  208a  208b; 

lCinL77; 

Dirsdoriam  Anglicannm,  88,  189 ; 

6  Foze*s  Acts  and  Monoments,  88,  art  10-12 ; 

Ridley's  works,  p.  121,  Parker  ed. ; 

1  Card.  74,  art  1,  2,  and  note; 

Bemains  and  Letter,  Archbishop  Cranmer,  Parker 
ed.159; 

Ridley's  Visitation,  1  Card.  92. 
The  Tisitation  articles  of  the  bishop  are  evidence  of 
contemporaneous  uuige.  I  undertake  to  show  that 
there  has  been  from  the  first  of  Edw.  G  to  the  Su- 
tate  of  Uniformity  of  Car.  2,  a  contemporaneous 
iiiage,  and  a  construction  placed  upon  this  Act  of 
Parliament  in  direct  opposition  to  the  rite  and 
csremony  now  in  discussion.  Now  as  to  tJie  ralue 
of  contemporaneous  usage  in  interpreting,  when  a 
statute  uses  words  of  doubtful  import  (not  that  I 
iij  this  sutute  does) : 

The  MagUfrate*  of  Dukbar  v.  Ducheu  oj  Roaeburgh, 
SOLA  Pin.  864; 

G*>rkam  y.  The  Bishop  of  Exeter,  15  Q.  B.  73  ; 

WaHerkm  v.  Liddell,  Moa  65. 
Tbe  next  point  I  shall  call  the  attention  of  the 
coort  to  is  the  destruction  of  all  ancient  service 
bookf : 

Order  of  P.  C.  Dec.  25, 1549. 1  Card.  85 ; 

8  ft  4  Edw.  6,  c  10.  Bteph.  Eocl.  SUt  829  330 ; 

6  Pose's  Acts  and  Monuments,  88 ; 

lGanL299; 

Peaoock's  Eoglixh  Church  Famitnre,  Lond.  1866, 
81,  92,  9,  61,  89.  67,  69,  151,  150,  158,  57; 

8  Jac  1,  0.  5,  s.  25 ; 

Orindal's  Remains,  185 : 

18£liz.2.Card.30; 

5  Land's  Works.  414,  Anglo-Catholic  ed.,  as  to  1628 
and  1637  (  Visitation  of  1628.  Art  27 ; 

Articlee  for  PecuHsr  of  Canterbury,  same  toI.  448 ; 

Directorium  Anglicanum,  Preface,  ed.  by  Dr.  Lee, 
6,7,  19.21,22,86,88,272; 
At  to  the  differences  between  the  present  Prayer- 
book  and  the  1  &  2  Edw.  6 : 

1  Bteph.  Common  Prayer,  169. 
Now,  as  to  the  inventory  of  church  goods  made 
imder  commissioners  and  tiie  assignments,  the 
isslgnments  being  those  which  were  left  to  them, 
the  assignments  df  copes  and  vestments  for  use  in 
Divine  service  had  regard  to  the  first  Book  of 
Edward  YI,  and  not  to  the  second,  in  1552  and  1553, 
tbe  King's  Council  considered  chalices,  surplices, 
snd  conminnion  cloths  for  the  communion-table 
tbe  only  necessary  ornaments  of  the  church : 

Commission  to  Sir  R  Cotton  and  others,  16  Ja& 
1652,  n,  857 ; 

The  BiaUik  Ckwrek  Union  cow,  Opinions  of  Counsel, 
pablvhed  bv  Rivington,  p.  47  ; 

Stephens  on  the  Prayer-book,  851,  859,  856 ; 

1  Card,  112; 

Jmvmtonf  of  Sinmdf  EngUik  Charck  Union  ocm,  48, 
62J9; 

Mr.  Walter  Lyne*s  Pamphlet  in  the  Chireh  JUvieuf, 
5  Ckwxk  Reviem,  1865,  p.  1077. 
I  now  come  to  the  reign  of  Mary;  the  statute 
1  Mary,  sess.  2,  c  2,  repealed  every  single  tiling 
so  far  as  regarded  the  Prayer-book  that  htA  been  in 
use,  and  everything  was  thrown  back  to  what  was 
the  state  of  things  in  the  last  year  of  Henry  VIIL 
I  now  come  to  the  Statute  of  Uniformity  in 
Elisabeth's  reign,  by  which  the  statute  of  Mur  is 
repealed;  in  the  25th  section  it  is  providdd,  **lliat 
SQch  ornaments  of  the  Church  and  of  the  ministers 
tiweof  shall  be  retained  and  be  in  use  as  was  in  this 
Chnch  of  England  1^  aothority  of  Parliament,  in 
te  •eoood  year  of  tbe  reign  of  Eing  Edward  VI., 
mtfl  other  order  diali  be  tiierein  taken  by  the 


authority  of  the  Queen's  Majesty,  with  the  advice," 
&c  Now,  if  Queen  Elizabeth  had  wished  to  retail 
all  Roman  Catholic  practices,  or  even  all  the  Roman 
Catholic  ornaments  in  the  performance  of  Divine 
worship,  the  last  year  of  Henry  VIII.  would  have 
b€«n  selected  instead  of  the  second  of  Edward  VL, 
and  the  phrase  "commonly  used"  substituted  for 
"  by  the  authority  of  Parliament."  In  Weiterton  t. 
Liddeil,  the  Privy  Council  decided  that  the 
words  **  by  authority  of  Parliament  in  the  second 
Edward  VI."  refer  exclusively  to  Edward's  first 
book.  I  shall  defer  the  discussion  as  to  the  effect 
of  this  proviso  till  I  come  to  the  rubric  relating  to 
the  ornaments  of  the  church  and  the  ministers. 
Now,  it  is  qnite  clear  that  at  the  period  of  Elizabeth's 
Act  of  Uniformity,  all  statute^  laws,  ordinances^ 
except  the  Prayer-book  mentioned  in  the  statute  of 
Elizabeth,  and  the  reference  to  the  first  Prayer- 
book  of  Edward  VI.  respecting  the  ornaments  of  the 
church  and  the  ministers,  were  repealed,  therefore 
whatsoever  authority  the  canon  law  may  have  had 
up  to  this  time,  the  statute  would  operate  to  repeal 
these  canons  and  deprive  them  of  all  authority 
so  far  as  they  related  to  the  perf ormancs  of  Divine 
worship.    As  to  the  contemporaneous  exposition, 

1  Card.  816,  and  99th  Canon,  1608; 

Archbishop  Parker  s  Correspondence^  224-6 ; 

1  Card.  856; 

RemsiDs  of  Archbishop  Qrindal,  Parker  ed.,  128-4 
Canons  of  1604; 
Bancroffs  Articles; 

2  Card.  104. 

Androwes*  Minor  Works,  180 ; 

Land's  VisiUtion  Articles.  5  Land,  428 ; 

Constitutions  and  Canons,  1640,  p.  625. 

I  now  come  to  the  Act  of  Uniformity  of  Charles  II. 
The  24th  section  of  that  Act  has  the  effect  of  bring- 
ing in  sect.  27  of  the  Act  of  Elizabeth ;  this  section 
is  to  apply  to  this  Act  the  provisions  of  1  Eliz. 
c.  2,  ss.  4-9,  prohibiting  the  use  of  any  other  rite  or 
ceremony,  and  also  prohibiting  any  person  from 
procuring  any  other  minister  to  use  any  other  rites 
than  those  proposed  in  the  Prayer-book.  In  16G2 
the  statute  of  8  &  4  Edw.  G,  c  10  was  in  force, 
having  been  revived  by  the  statute  1  Jac.  I,  c.  2, 
B.  48  Now,  I  ask  your  Lordship  with  the  deepest 
submission  and  humility,  is  it  reasonable  to  suppose 
that  the  Legislature  intended  to  restore  the  orna- 
ments of  the  Church,  and  the  ministers  thereof,  snd 
at  the  same  time  destroyed  all  the  books  containing 
the  information  how  such  ornaments  were  to  he 
used  respecting  which  there  are  no  directions  in  this 
Statute  of  UnSormity  ?  The  mere  fact  of  an  orna- 
ment having  existed,  or  the  mere  fact  of  an 
ornament  being  in  the  first  book  of  Edward  VI.,  does 
not  warrant  the  ceremony,  because,  my  Lord,  that 
would  be  arguinff  from  the  accident  to  the  sub- 
stance, insteiul  of  from  tiie  substance  to  the  acci- 
dent. I  care  not  what  ornaments  may  be  in  the 
first  book  of  Edward  VI. ;  unless  there  is  an  authority 
to  use  those  ornaments,  those  ornaments  are  per- 
fectly useless.  That  I  lay  down  as  a  proposition  of 
law  arising  from  the  authorities.  I  wish  to  call 
again  the  attention  of  the  court  to  the  fact  that  I  do 
not  put  this  case  forward  as  one  of  ornaments,  but 
as  one  of  rites  and  ceremonies,  this  even  applies  to 
candlesticks,  which,  wheUier  legal  or  not  as  orna- 
ments, the  moment  you  light  the  candles  become 
ceremonies.  You  cannot  compel  churchwardens  to 
supply  candlesticks,  and  whatever  churchwardens 
are  not  compelled  to  supply  are  not  legal  ornaments. 
Now  I  care  not  what  ornaments  are  mentioned  in 
the  first  Prayer-book  of  Edward  VI.,  unless  there  be 
express  directions  to  use  ceremonies  for  the  use  of 
such  ornaments.  Now  as  to  contemporaneous  usage, 
tenp.  Car.  2, 

Oo8in*s  Visitation  Articles.  4  Coshi,  510 ; 

Sheldon's  Letter,  2  Card,  821. 
in  the  perfonnanceof  dlvioftMK^v^ttfk  ^(asAiKtfSQLvA 
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no  addition  can  be  submitted  to  the  directions  in 
the  Prayer-book, 

Nadfory  v.  Chrodwm^  1  PhilL  282; 

WeHerUm  v.  lAdddL  6  Moo.  187 ; 

Foufibier  Y.  LicMddL 
I  now  proceed  to  the  rubric  immediately  preceding 
the  Order  of  Morning  Prayor.  I  submit,  as  a  pro- 
.position  of  law,  that  the  true  sense  of  the  rubric 
under  consideration  is  to  define  the  ornaments  to 
be  used  in  lawful  ceremonies,  and  not  per  $e  to 
make  a  ceremony  lawful  in  opposition  to  clauses 
of  the  Act  of  which  it  forms  a  part,  the  whole 
must  be  read  together:  (Liturgies  of  Edward 
VI.,  p.  19.)  That  the  order  and  form  of  prayer 
should  not  be  left  to  the  caprice  of  any  person, 
I  refer  to  the  preface  of  present  Prayer-book. 
Your  Lordship  will  also  be  good  enough  to  take  a 
note  that  I  hare  referred  you  (at  this  stage  of  the 
argument),  because  it  will  save  your  Lordship's 
time,  to  the  8  &  4  of  Edw.  6,  c.  10,  s.  1,  and  like- 
wise to  the  Stat,  of  8  Jac.  I,  c  5,  s.  25.  If  I  under- 
stand right  the  case  stands  thus,  certain  ancient 
ceremonies  and  ornaments  were  used  in  the  perfor- 
mance of  DiTine  service  anterior  to  the  Acts  of 
Uniformity.  The  elaborate  directions  as  to  these 
ceremonies  and  ornaments  in  the  preyious  service 
books  were  altogether  omitted  in  the  books  of  Com- 
mon Prayer  that  were  issued  in  the  reign  of  Edward 
VI.,  of  Elizabeth,  and  of  Charles  EL,  and  the 
preface  on  ceremonies  explained  that  some  cere- 
monies were  abolished,  and  some  were  retained. 
Every  rite  and  ceremony  was  abolished  except  those 
rites  and  ceremonies  that  are  expressly  mentioned 
in  the  Acts  of  Uniformity.  How  then  can  it  be  for 
one  moment  contended  that  any  of  the  ancient 
ceremonies  and  ornaments  can  now  be  used  so  long 
as  it  is  conceded  that  the  laws  of  this  country  are 
to  be  derived  exclusively  from  Parliament  ?  The 
words  by  authority  of  Parliament  are  nothing  more 
than  the  old  way  of  citing  a  statute.  Now,  my  Lord, 
the  services  and  ornaments  in  use  previously  to 
the  establishment  of  Edward  VI.'s  first  book  are 
nowhere  spoken  of  as  being  by  authority  of  Parlia- 
ment, and  that,  I  think,  is  a  very  important  pro- 
position. Then  if  they  are  not  spoken  of  as  being 
^'by  authority  of  Parliament,"  those  statutes  to 
wliich  I  have  directed  your  attention  have  swept 
away  all  customs,  and  usages,  and  canons,  and  old 
service  books : 

1  Mary.  8eBB.*2,  cc  2  and  3 ; 

5  Foxe  8  Acts  and  Monuments,  170 ; 

1  Card.  48. 
As  to  the  meaning  of  ornaments  in  the  rubric : 

Westerton  v.  Uddell,  6  Moo.  156; 

1st  Book  of  Edward  YI.,  pp.  112, 189 ; 

Litorgiss  of  Edward  YL 

The  rubric  under  consideration  mutt  be  construed 
consistently  with  the  other  jparts  of  our  present 
Prayer-book  and  the  Thirty-mne  Articles.  If  a  case 
be  within  the  literal  meaning  of  the  words  of  a 
statute,  but  not  within  the  object  which  the  Legis- 
lature had  in  view,  the  literal  meaning  must  not  be 
acted,  but  the  object  of  the  statute  caurried  out. 

King  v.  UaU,  1  B.  ft  C.  186 ; 

SimpBon  v.  Umoiny  3  B.  ft  Ad.  117; 

SalkOdr,  Johuon,  1  Hare  207. 
Now,  I  submit  to  your  Lordship  that  the  rubric  as 
to  ornaments  is  a  general  clause,  and  the  rubrics 
giving  detailed  directions  as  to  the  particular  ser- 
Tices  are  special  provisions,  and  if  they  conflict  the 
latter  must  previdl.  I  also  submit  to  you  as  a  pro- 
position of  law  that  when  the  general  words  which 
appear  to  oonflict  with  the  particular  clause  of  the 
same  statute  are  words  of  reference  to  a  previous 
statnte,  as  in  the  rubric  under  disoassioa,  and 
acquire  their  conflicting  force  from  what  is  fonnd, 
not  in  the  statute  in  which  they  occur,  but  in  the 
,  statute  incorporated  by  reference,  it  is  peculiarly 
'true  tint  they  must  be  restrained  by  reason  and 


right,  and  by  the  manifest  intention  of  the  makers 
of  the  later  statute. 

King  v.  The  Poor  Law  Commissioners,  6  Ad.  ft  EL  7  ; 

Brett  V.  Butt,  3  Adams,  216. 
Therefore,  on  these  authorities,  I  think  I  am  clear 
in  the  proposition  with  which  I  started,  that,  in 
construing  this  rubric,  now  the  subject  under  dis- 
cussion, even  assuming  that  there  were  literal  words 
in  it  opposed  to  the  letter  and  spirit  of  the  Acts  of 
Uniformity,  the  Acts  of  Uniformity  would  govern 
and  overrule  that  rubric,  and  that  your  lordship,  in 
dealing  with  that  rubric,  will  have  to  take  the  Acts 
of  Uniformity  as  a  whole,  and  not  to  look  at  that 
rubric  as  a  detached  part.  I  think  I  cannot  put 
the  case  clearer  than  this,  that  that  rubric  is  in 
point  of  fact  nothing  more,  nothing  less  than  a 
mere  section  of  the  Acts  of  Uniformity.  On  this 
point  I  have  argued  upon  the  assumption  that  the 
rubric  on  the  ornaments  included  all  the  ornaments 
either  expressly  mentioned  in  Edward  VI.,  first 
book,  or  required  for  the  performance  of  the  ser- 
vices directed  by  that  book.  But  the  sounder  and 
more  reasonable  construction  of  the  rubric  is  that  it 
only  refers  to  the  ornaments  expressly  mentioned 
in  Edward  VI.*s  first  book.  I  now  proceed  to  con- 
sider the  question  of  elevation.  The  elevation  of 
the  elements  is  a  ceremony  not  appointed  by  the 
Acts  of  Uniformity,  and  consequently  illegal.  It 
is  a  matter  of  no  importance  what  precise  object 
Mr.  Mackonochie  had  in  view  when  he  elevated 
the  elements.  Now,  your  Lordship  will  bear  in 
mind  that  throughout  the  first  Prayer-book  of 
Edward  VI.  there  is  only  one  ceremony  expressly 
prohibited.  It  is  in  the  Communion  Service  where 
rubrical  direction  is  annexed  to  the  prayer  of  con- 
secration of  the  elements.  It  is  as  follows :  **  These 
words  before  rehearsed  arc  to  be  said,  turning  still 
to  the  altar,  without  any  elevation,  or  showing  the 
sacrament  to  the  people."  The  reason  of  this  excep- 
tion is  obvious.  The  repudiation  of  the  doctrine  of 
transubstantiation  was  the  cardinal  point  of  the 
Reformation  so  far  as  doctrine  was  concerned. 
What  is  the  object  of  the  elevation  above  the  head  ? 
It  is,  in  point  of  fact,  for  the  congregation  to  adore 
them. 

Lyndwood,  p.  231,  Notes  of  Peokham^s  Canons. 
3rd  book,  23rd  title^  note  upon  the  word 
"Elevation"; 

Bock's  Hienir^  100 ; 

Lee's  Direotonum  Anglicanum  59,  60,  61 ; 

Littledale's  The  Elevation. 
I  have  directed  attention  to  the  rubric  in  theLitnrgies 
of  Edward  VI.  in  the  Communion  office,  dated  1549, 
where  the  elevation  is  forbidden.  After  the  first 
Prayer-book  of  Edward  VI.  it  was  not  deemed 
requisite  to  insert  this  particular  provision  in  the 
subsequent  Prayer-books,  but  as  no  directions  were 
given  the  minister  to  perform  this  ceremony,  he 
could  not  do  so  without  the  introduction  of  a  cere- 
mony not  directed  by  the  Acts  of  Uniformity.  The 
prohibition  was  omitted  in  Edward  VL's  book, 
merely  because  every  one  understood  that  cere- 
monies not  mentioned  in  the  Prayer-bode  were 
prohibited : 

Articles  of  Beligion,  28  &  25 ; 

1  Card.  Synodalia,  29. 
Elevation  is  a  ceremony,  and  no  clergyman  has  a 
right  to  use  any  ceremony  not  appointed  by  the 
Book  of  Common  Prayer^    It  is  a  counterfeit  of 


1  Oaid.  Doe.  Annate,  98 ; 

Qrtndftrs    InjundMns,    1571,    124,   of    Qriadal*s 

Benaiiui; 
Beooa's  Worloi,  Park«r  ed.  359 ; 
5Gosin*0WorkB,84O; 
4Co8in,304j 

Bull  Corruptions  of  Church  of  Bome^  89 : 
Bidley*8  Works,  401,  819; 
6  Foxe*B  Acts  and  Monnments,  588 ; 
Bhii^s  litmrgies,  11,  58,  66; 
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Grindjd^ft  BeouiDS,  72,  73 ; 

The  Kitoal  Beason  Why,  160; 

Hftirs  FnigmeDta  Litnrnca,  vol.  5,  end  of  preface; 

Hymnal  Notes,  poh.  by  Palmer. 
It  appears  from  the  evidence  that  kneeling  took 
place  af tei  the  elements  had  been  consecrated.  Now 
that  was  an  additional  ceremony  not  contained  in 
the  Book  of  Common  Prayer.  The  directions  in  it 
are  obligatory.  The  rubric  before  the  consecration 
prayer  is  this,  ^  When  the  priest  stonding  before  the 
table  hath  so  ordered  the  bread  and  wine,"  it  appears 
from  this  that  he  is  to  stand  before  the  table,  and 
there  is  no  sabseqnent  direction  in  that  consecration 
prayer  for  his  kneeling  down.  There  being  none 
such,  he  has  no  option,  and  his  kneeling  is  contrary 
o  thembric: 

Works  of  Archbp.  Cranmer  on  the  Lord's  Suppar, 
Farkered. 
now  come  to  the  question  of  lights.  My  first 
proposition  is  that  lighted  candles  on  the  holy  table 
dunng  divine  service,  when  not  required  for  the 
purpose  of  giving  light,  are  illegal,  and  have  not 
been  authorised  by  the  Acts  of  Uniformity,  but  are 
intimately  connected  with  the  rites  of  the  Roman 
Catholic  Church.  Before  the  Reformation  there 
were  two  sets  of  lights,  one  burnt  before  the 
images,  and  the  other  before  the  holy  elements; 
the  li^ts  required  at  mass  were  enjoined  in  the 
Sanim  Missal,  like  the  lights  at  baptism ;  and  when 
the  Sarum  Missal  was  superseded  by  the  Prayer- 
book,  which  omitted  any  direction  as  to  tapers  and 
taper-bearers ;  these  ceremonies  became  illegal ;  but 
the  lights  referred  to  in  King  Edward's  injunctions 
wefe  lights  burnt  before*  the  reserved  sacrament, 
and  the  object  of  these  was  to  prohibit  all  other 
lights  before  the  sacrament  except  the  two  lights 
before  the  reserved  sacrament.  If  the  injunctions 
of  1547  referred  to  the  lights  at  mass  it  would  have 
been  a  complete  idteration  of  the  existing  practice 
of  having  lights  held  by  acolytes ~a  practice 
enjoined  by  the  Sarum  Mujal — what  would  have 
been  the  result  of  it  ?  It  would  have  been  a  pro- 
hibition of  the  use  of  lights.  I  will  now  come  to 
the  injunctions  of  1547.  When  Edward  VI.  came 
to  the  throne  on  the  2dth  Jan.  1547  (and  the  first 
Book  of  Common  Prayer  was  not  agreed  upon 
until  Jan.  1549),  in  the  first  year  of  his  reign,  cer- 
tain ecclesiastical  ordinances  or  injunctions  were 
issued,  by  which,  inter  aha,  it  was  directed  as 
follows.  I  must  now  refer  your  Lordship  to  the 
flrst  volume  of  Cardwell's  Documentary  Annals, 
pages  5  and  7.  At  page  5,  paragraph  1,  your  Lord- 
ship will  find  "  that  all  deans,  archdeacons,  par- 
aooa,  vicars,  and  other  ecclesiastical  persons,  shall 
faithfully  keep  and  observe,"  &c.  Then  I  go  on  to 
the  3rd  article  of  these  injunctions,  page  7 :  "  And 
iball  suffer  from  henceforth  no  torches  or  candles, 
tapers  or  images  of  wax,  to  be  set  afore  any  image 
or  picture,  but  only  two  lights  upon  the  high  altar 
before  the  sacrament."  Your  Lordship  will,  pcr- 
hapa,  bear  in  mind  those  words,  **  two  lights 
upon  the  high  altar  before  the  sacrament;"  that 
is  the  concUtion.  There  are  two  conditions  for 
these  lights :  Mrst,  they  must  be  upon  the 
high  altar  ;  and  then,  secondly,  they  must  be  before 
the  sacrament,  that  is,  before  the  reserved  sacra- 
ment, "  which,  for  the  signification  that  Christ  is 
the  very  true  light  of  the  world,  they  shall  suffer 
to  remain  still."  Now,  my  Lord,  I  may  say 
parenthetically  that  this  language  corresponds 
aubstantially  with  the  7th  injunction  of  1538. 
What  does  this  injunction  do?  I  submit  that 
upon  the  pure  language  of  the  injunction  it  allows 
only  two  lights  upon  the  altar  before  the  sacra- 
ment, that  is,  two  lights  with  the  condition  that 
they  shall  be  before  the  sacrament — ».e.,  before 
the  reserved  aaccament.  In  order  to  carry  out  the 
.  '•"g«T«ga  q{  iiiis  injunctiony  the  lights  depended 


upon  the  existence  of  the  altar,  and  the  presence 
of  the  sacrament.  Those  are  the  two  conditions. 
There  must,  first,  be  the  altar;  and  there  must, 
secondly,  be  the  presence  of  the  sacrament ;  and 
they  depended  upon  reservation.  So  when  altars 
were  abolished,  and  when  reservation  was  abolished, 
and  the  sacrament  consequently  was  not  present, 
what  was  the  result?  Why  that  the  lights  were 
ipso  facto  abolished.  That,  as  I  respectfully  con- 
tend before  your  Lordship,  is  the  legal  and  logical 
result  of  that  language.  Now,  that  <<  before  the 
sacrament"  in  thi»e injimctions of  1547 meaiiB the 
reserved  sacrament  appears  from  comparing  their 
language  with  that  of  the  injunctions  issued  in  tlie 
reign  of  Henry  VIII.  My  Lord,  in  1  Card.  Doc 
Annals,  5,  the  King  says :  "That  part  of  them  were 
given  unto  them  heretofore  by  authority  of  his 
most  truly  beloved  father  King  Henry  vIII.  of 
famous  memory."  Now,  what  does  that  paragraph 
allude  to  ?  That  paragraph  alludes  to  Cromwell's 
injunction  of  1536  and  1538,  and  it  may  not  be 
unimportant  cursorily  to  consider  their  general 
object  and  effect.  The  directions  in  these  injunc- 
tions of  1547,  respecting  the  two  lights,  were  taken 
from  the  injunctions'  of  Cromwell;  in  fact,  the 
greatest  part  of  the  injunctions  of  1547  were  only 
a  repetition  of  the  injunctions  that  had  been  issued 
in  the  reign  of  Henry  VIII.,  when  Cromwell  was 
vicegerent  of  his  ecclesiastical  jurisdiction.  At 
the  time  when  Cromwell's  injunctions  were  issued, 
namely,  in  1686  and  1588,  the  doctrine  of  the 
Church  was  defined  by  the  articles  set  out  by  Con-, 
vocation,  and  published  by  the  King's  authority  in 
1536.  The  Formularies  of  Faith,  at  page  11  (I  am 
quoting  from  the  Oxford  edition  of  1825),  will 
establish  that.  What  did  they  do?  They  enunciated 
the  doctrine  of  the  corporal  presence.  The  two  sets 
of  injunctions  issued  by  Cromwell  in  1536  and  1688 
are  likewise  to  be  found  in  5  Foxe's  Acts  and 
Monuments,  165  and  1  G»,  edit.  1 838.  With  regard  to 
the  injunctions  of  1547,  the  first  nineteen  of  them  are 
substantially  repetitions  of  the  injunctions  of  1536 
and  1538.  The  3rd  injunction  of  1547  substantially 
corresponds  with  that  7th  injunction  of  1588  re- 
specting lights.  In  5  Foxe's  Acts  and  Monuments, 
69,  the  fourth  paragraph  in  the  page,  your  Lordship 
will  find  this:  ** Shall  suffer  from  henceforth  no 
candles,  tapers,  or  images  of  wax  to  be  set  before 
any  images  or  pictures,  but  only  the  light  that 
commonly  goeth  about  the  cross  of  the  church  by 
the  rood-loft,  and  the  light  before  the  sacrament  of 
the  altar"  (the  very  words  of  the  injunction  of 
1547),  "  and  the  light  above  the  sepulchre."  Your 
Lordship  sees  those  words,  ^*the  light  before  the 
sacrament  of  the  altar ;"  now  can  anything  be  more 
clear  as  to  that  language?  [The  Deah  of  thb 
Arches. — It  goes  on,  **  which,  for  the  adorning  of 
the  church  and  divine  service,  ye  shall  suffer  to 
remain."!  I  only  stopped  there,  because  I  was 
merely  discussing  what  was  the  meaning  of  the 
altar,"  and  the  meaning  of  the  two  lights.  Now 
this  language  in  the  injunctions  of  1547  is  to  be 
found  in  the  injunctions  in  the  reign  of  Henry  VIII. 
At  the  time  when  the  corporal  presence  was  held 
these  lights  were  connected  with  that  doctrine.  I 
submit  that  the  lights  before  the  sacrament  corre- 
spond to  the  lights  **  before  the  sacrament  of  the 
altar"  in  the  injunctions  of  Cromwell.  This  has 
been  denied  in  Chambers's  Lights  before  the  Altar. 
These  injunctions  of  Cromwell  only  allowed  one 
light  before  the  sacrament ;  but  the  light  does  not 
necessarily  mean  a  single  candle  or  lamp ;  and  in 
fact  the  light  which  is  mentioned  in  these  injunc- 
tions, the  light  of  the  cross  or  rood-loft  and  the 
light  of  the  sepulchre,  did  not  consist  each  of  a 
single  candle  or  lamp.  The  injunctions  of  Edward 
VI.  in  1547  were  in  some  respects  more  Popish  in 
character  than  those  of  1538: 
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MAaiSTBATES'  OASES. 


Bfinm  V.  IfACKOHocBix.    f lui&nk  v.  SiKPsoa. 


S  Foia'a  Acta  and  HonnmeDls,  IBS ;  Srd  iDjiinoUon 
1588 ;  7th  iDJDDotioo  1M7 ; 

CiT<LDocAnnBl«,91: 

31  Jt  36  Hod.  8^0.1,  a.  i; 

SlHso.  8,  0.14; 

Sutqtw  of  Bnlm,  T«0; 

FonDQlkriH  of  Faith,  Oxiord  ed.  3S3. 
When  the  injunctioDa  of  1G47  were  ianed,  "the 
■aecesnrj  doctrine  and  erudition  of  «  Chtittian 
man"  waa  in  force  bj  anthorit;  of  FariiaiDenL 
TranaubatAntton  was  at  this  time  the  doctrine  of 
the  Cbarch ;  contequently  Edward  VI.  could  not, 
by  the  exerciae  of  hit  prert^atiTe,  hare  prohitnted 
the  placing  c'  lighta  before  the  lacrament.  The 
uae  of  theae  two  lighta  waa  a  mode  of  showing 
adoration  to  the  aacrament.  The  reserred  aacra- 
ment  wan  at  tliii  time  buns  usually  oter  the  altar: 

" — '  '    >  18.  Jankina' ocL  i 


janctiona,  and  lookuig  likewiae  at  the  injunction) 
paiaed  in  the  rmgn  of  Henrf  VIU,  coupled  with 
the  Act  of  the  Six  Articles, — it  is  011I7  in  that  way 
that  the  lights  with  the  aacramait  upon  the  altar 
and  in  front  of  the  tiicntnent  there  had  a  significa- 
tion assigned  to  tl>Mn.  The  signification  depends 
upon  tlie  connection;  and  if  the  connection  be 
wauling,  the  ugniflcation  fails.  In  Stephens' 
Eccleaiaatical  Statutes,  p.  31S,  the  meaning  of  the 
words  "  before  the  sacrament"  may  be  further  illus- 
traled  by  lecnrring  to  the  statnto  of  the  lat  of 
Mary,  aess.  2,  c.  3,  a.  4.  Now,  the  Visitation 
Articles  that  were  issued  immediately  after  the  first 
Act  of  Dniformity  are  Teiy  important  in  their 
character  respecting  the  use  of  lights.  Tbe  legality 
of  such  were  nerer  recognised  ^ter  the  enactment 
or  tbe  first  Book  of  Codudod  Prayer  by  tbe  Uabops 
when  exettdting  jndidal  or  efoscopal  functions ;  the 
same  remark  andie*  to  all  nsitation  articles  after 
Uary.  The  injunctionaof  ISiTnererhad  atatntable 
authority,  and  the  proTisiona  of  lbs  first  Book  of 
Common  Prayer  precluded  their  f  alfilmeut : 

InJDDctions  □(  1H9  ; 

1  Card.  Doo.  Anaala,  74; 

Jobnaon'a  MSB.  in  Benlhsm's  Hist  of  Reform. ; 

Bidly,  Vis.  Art.,  1  Card.  88 ; 

Bn.  Hooper,  197; 

1  Dard.  Doo^  Annals,  aeo.  SS,  p.  30 ; 

1  Card.  Doc  Annah,  p.  48. 

Now,  tbe  TMorration  of  the  sacrament  waa  Tirtually 
prohiUted  in  the  Liturgies  of  Edward  VI.,  p.  141 
(Ed.  Pint  book),  read  with  p.  85.  At  this  time  tbe 
Protestant  Refonnen  certainly  objected  to  lighted 
candle*: 

Latimar,  Bemou  on  the  Plough,  Seimons,  p.  70 ; 

Ursnmar's  Lord'a  Snpper,  pp.  11,  326,  337  ; 

2  Stiype's  CnnmBr'a  Memorial^  pp.  46.  47. 
Now  as  to  the  deatmctiwi  of  candlesticks.  In  the 
•asignments  thei«  is  not  an  instance  in  which  a 
candlestick  ot  a  censer  is  assigned  for  tbe  ate  of  a 
church  with  one  apparrait  enseptioo,  the  Choich 
Beview,  219,  2<6, 875,  6S8,  746.  The  dates  of  these 
inventories  differ ;  some  are  in  1653 ;  they  came 
between  the  first  and  second  Acts,  and  I  muat  now 
refer  to  the  injonctioni  of  Elizabeth  of  Jane  16S9. 
Tlie  Stat  1  Eliz.  cc.  1  and  2,  iuned  ■  set  of  iojunc- 
tiona;  they  repeat  moat  of  Edward's  Injunctions, 
but  there  Is  a  rery  important  omission,  the  injunc- 
tions as  to  the  abused  images  and  lights  are  omitted 

1  ati±  Doo.  Auaals,  311 1 

Artiolaaof  ViefUtion,  £42; 

Qrtndal'a  Bemalns,  169, 178. 
In  teference  to  the  authoriaed  destruction  of  candle- 
■ticksand  censers: 

Psaeosk's  Obnndi  Furniture,  p  E>. 

BeUsooe  may  be  placed  on  tiie  uae  of  lighted 
cudka  in  Queen  EUiabetb'a  priTate  chapel,  but 
tfw  ooodnct  of  Qneea  EUiabeth  was  - -'    - 


!  than  «t 


gnised  papists.    It  was  considered  by  the  Council 
ot  Trent  that  there  was  no  better  way  to  d< 
the  "  Church  of  Heresy"  than  by  "miztnn 
trinea,"  and   by  adding  ceremonies  n 
preaent  permitted : 

Bishop  Burnett's  Bcrmoii  to  Hoase  of  C 


Rome's  TscUcs,  by  Dr.  Otiode,  1867  j 

Znrioh  Lettws,  6S,  Psrkor  ad. ; 

Fnmda'a  HliL  Eng.  145; 

1  Btrype's  Aonsla  of  Beforrnation,  297 ; 

Saoond  Book  of  Homilioi,  241,  369,  386 ; 

Bishop  Jewell,  Defsnce  and  Apology,  176 ; 

Qorhsm's  Iteformstion  Glaaaiug^  434. 
The  distinction  between  Edward's  lights  (the  li^U 
under  tbe  injunction  of  1547)  and  Eliiabeth'a  lighta 
ia  clear.  Edward')  lights  were  in  honour  ot  the 
corporal  preaince.  Eliiabelb's  simply  ia  honour  of 
of  the  crucifix.    There  ia  no  connection  between 


...   ...    Ij^ides  the  CommuoioQ  serrice.    Now  tlie 

Puritans  nerer  raised  any  objection  as  to  lighted 

candles,  but  only  to  unlighled  ones ;  tlus  cteari^ 

proTes  that  there  could  not  hare  been  lighted  ones. 

Historv  of  Tn>ab1e»  at  Fnnkfort  in  1554,  pp.  61,  M 

and  Letters  relstiv*  to  Bngtiah  BeftHinatioD,  3nd 

part,  767; 

Gorham's  Be!.  OleiuifaiKS,  847; 

3  Hickargill,  107—40^  441;   Srd  toL,  t6«— 187. 
ed.  1716; 

Bbbop  Andrew^s'  Minor  Works,  97,  9B; 

Bishop  Aadrawee'  Pattern  of  Calaohlstlcal  DootriaS) 

870,879; 
Andnwa'  Minor  Worka,  88 ; 
Boms'*  TaotJca,  88; 

Hienuffia  Anglioana,  1^  16,  31,  »,  U; 
Whsattey  on  Common  Pimyar,  93: 
6  Coein,  140,231,440; 

4  Coals,  890,  394; 

Butt  V.  BntI,  8  Adanu,  317 ; 

8  Leighton's  Works,  Barmon  4. 
I  submit  that  there  is  no  warrant  in  the  authoritiea 
I  hare  cited  for  saying  that  lighted  candles  woe 
uaed  for  symbolical  purposes  after  the  passing  of 
the  Act  of  Uniformity  of  Charles  H.  And  I  wiu  to 
urge  lyionyour  Lordship  that  the  very  moment  that 
the  statute  30  Eliz.  passed,  the  injonctions  of  l64Ti 
BO  far  as  they  related  to  lighta  before  the  aacratnent, 
were  abolished  by  operation  of  that  Act ;  and  that 
lighted  candles,  when  not  used  for  tbe  purpose  of 
giving  light,  are  ceremonies,  and  not  menlj 
ornament*  or  decorations.  As  to  the  distino- 
tion  between  the  cross  and  the  altar  lightly 
and  between  the  credence  table  and  the  lights:  (Wtt- 
leriM  T.  Lidddi,  G  Moo.  175—187,  TO,  1G6— IfiT.) 
With  respect  to  incense,  I  submit  a*  a  propodtion 
of  law,  that  any  use  of  inceate  as  part  of  dM 
scTTices  ot  tbe  Church,  is  an  addition  to  tiw  nodv 
of  performing  the  service  of  the  Church  jaeaciibed 
in  the  Acts  tof  Uniformity.  It  is  an  additional 
ceremony  not  prescribed  and  not  warranted  ta 
these  Acta.  Nothing  whatsoever  in  the  statnte,  aiM 
I  believe  also  in  the  canon  law,  can  be  fonod  to 
warrant  the  use  of  incense.  Edward  Vl's  llrit 
book  was  compiled  from  the  acreral  mitanls  then  In 
use.  The  Prayer-books  of  Edward  VL,  Eliiabetts 
and  Charle*  II.  did  not  contain  any  directioOf 
either  ezfnss  or  iniplied,  for  the  use  ot  incense. 
The  Sarum  missal  (Walker's  Liturgy  of  the  Cbnrdi 
(i  Sarum,  42)  containa  several  directions  for  the  on 
of  incense;  this  was  while  Popery  was  in  fnH 
bloom.  The  practices  in  the  church  (d  St  AlbaiM 
accord  with  them  to  a  great  extent  Bidley  con- 
sidered the  use  ot  incense  illwal  (fUdby's  Woikt, 
p.  90,  Parker  ed.)  In  "The  Hnrt  of  bceililg 
Mass,"  Bradford,  810,  the  ceuaing  of  the  nennient 
ia  ennmented  among  the  parts  of  tte  maia  n- 
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qnnlioaablr  kboUdied.  It  ii  cleu  that  incense  «u 
Mt  ttMd  at  the  time  of  the  puiiDfr  of  Charle*  II.'i 
Act  of  tTnifbnnitj,  In  fmct.  Dr.  Sberlock  w>i  accused 
ot  PopOT  bctmnw  he  n*ed  incente,  as  it  was 
■inMOuilj  euppoMd,  u  an  act  of  worship.  Incense 
itMT  be  VIM  tot  ftunigation,  bat  it  aasamci  a  very 
diiNrenl  ehaneter  when  it  is  nsed  as  an  nitdiiion  to 
the  aerricc*  of  the  Chardi  or  aceompnnying  any  of 
them.      The    following    further    authoritiet    were 

Bishop  PilkingtOD'i  Works,  129  ; 

PoMock's  Church  Furniture,  90,  92 ; 

The  luTBDtorica,  7i,  79,  90; 

Malacbi,  cb.  1,  t.  11 ; 

TV  Ctwri  UHiaH  aim,  p.  72; 

1  JaVflU,  p.  110;  SJewall,  pp.  710-713; 

6  Andrevce'  Bennons,  pp.  82^  S.iS.  358; 
AndrawM'  HlDor  Work^  pp.  159-16! ; 

5  Fnllar'a  Church  Uittorr,  p.  348; 
HiernnU  AucUoau,  m  13S.  lUi 

7  BUtn  WilMoVworka,  WO ; 
DodwidTa  Idosdm,  Prafue; 

Beanett'e  PrlAdplM  of  thg  Book  of  CommoD  Fntyer, 
US. 
I  Dov  procoed  to  the  fourth  charge,  the  mixed 
dalic*.  I  lubmit  that  the  mixing  of  tfaa  iruter 
with  the  wine  is  an  additional  rite  and  ceremon; 
not  prescribed  in  Iho  Prs;or-book:  secondly,  that 
t)w  eonaecration  and  adiuiniitratiua  to  the  commu- 
licent*  of  wine  Knd  water  instead  of  wine  alone, 
nake*  the  whole  serrice  a  diSei«nt  form  or  order 
ti  adminiatcring  the  Lord'a  Supper  from  that 
vhich  is  prescribed  in  the  Prayer-book.  Now, 
Boman  Catholic*  attach  great  signiflcance  to  this 

6  Ccillisr's  EceL  Hitt.  113  ; 

Walker's  Litnrgj,  tibnruh  oF  Sainm,  47j 

CsaoDs  uid  Decrees,  Council  ot  Trent,  lU,  Mod 

Tlie  Cut  WD  ot  Jesus,  194. 
Tht  mixing  of  water  with  wioc^  then,  \t  a  Roman 
Catholie  rite.  Since  the  Refonnadon  the  onlj  trace 
«if  th«  mixed  chalice  is  in  Uie  first  Book  of 
Commaa  Frajer, '  where  it  is  directed  that  the 
'Water  ahoold  he  mixed  with  tlie  wine  at  the 
vooiBiankin :  (LituTgies  of  Edward  VI.  p.  Bfi.)  In 
mU  anbseqaent  Books  of  'Common  Prayer  oread 
«nd  wine  are  exclusirely  mentioned  in  the  Holy 
OMimanioD,  and  no  allusion  is  made  to  the  water 
'aor  to  anj  vessel  for  holding  the  water :  and  as  the 
ycaetioe  of  mixing  die  mux  with  tlie  wine  waa 
mqtdrad  by  the  flnt  Pra^er-bocdc  of  Edward  VL,  but 
Ttea  oidy  it  metitioaed  in  the  mbaeqnent  Pi^cr- 
hoek^  It  amount*,  in  faeti  to  a  direct  pnriiiUtioD  of 
tte  ptactiee,  beeanae  it  e*ideDoa*  an  inlantion  to 
abaadoB  it  or  esdnde  it.  TlieetfMt  ofthiaomitdon 
1^  aa  ha*  been  already  •bown  that  Hie  flrtt  book  of 
Kdwmrd  VX,  being  intended  to  be  a  eeoiplete  account 
all  tha  lite*  aitd  oeretwrnie*  to  be  performed  at 
ObriM  •arrlc^  all  cuemenlea  not  expressly  men- 
tiowd  and  retained  in  diat  book  wen  abolished : 
Oraamv's  Samsiss,  ISO ; 
1  Osrd.  Doe.  Annals,  9Si 
tSdw.a  a.  !,*.&; 

Row  tha  Eluabethan  Act  of  Uniformity  repeated 
dMOat  verbatim  tbeproviaions  of  S  A  8 Edw,  6,  c.  1, 
•rtaUiahiiig  Edward'*  first  book,  and  therefore  it 
asaatbeCMiatmed  in  the  same  w»  as  prohibiting  all 
~  hi  the  PrayBT-book  which 
Now  the  Ti^tation  articles  of  the 
dUterant  arcbbislx^a  and  bishop*  in  Elixabedi's 
Mim  nd  sobseqaently,  agree  in  interpreting  the 
■fiabelhan  Act  ol  Untfixmity  in  like  manner.    It 
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la(  udawfal :  (Haskdi'e  Ancient  litnrgie*,  2n 
•i.  Loodn  I86&  ISi,  pnfaoe.)  At  the  besinolE 
<f  KUnbetb'e  iWgn  the  twbIs  prerioosly  nsed  fi 


of  the  Church  were  systematically  got  rid  of :  (Pea- 
cock'* Church  Pumiture,  pauim.)  The  mixed 
chalice  is  an  abuse : 

The  Calecbism; 

Cateohism  ol  Council  ot  Tr«at,  Dublin  ed.  1S29, 
214] 

Matthew,  XKTiiL,  2i-ii;  Uark,  li?.,  ii  A  35; 
Luk«,  iL,  17  A  IS ; 

Thlrty-aiDB  ArUclea,  Gth  Art. ) 

Becon'i  Prayers,  851 ; 

Arohbp.  Whi^ffs  Works,  2nd  vol..  1571,  541 ; 

Tbirty-Dins  Artidu,  Arts.  tO,  34,  'iS ; 

Fulke\  Dsfemos  of  tbe  Transladuu  of  the  Bibla^ 
153) 

Riwflrg  on  the  Thirty-nine  Artlclts,  Farker  sd., 

Nowetl's  Catechism,  21!,  SIS. 

00  these  anthoritie*  then  I  contend  that  thl*  mtiin|p 
is  contrary  to  the  word  of  Qod,  and  to  the  Thirty- 
nine  Articles,  aud  it  i*  further  e*tabli*hed  that  lo 
the  reign  of  Eliiabetfa  it  wa*  conMdered  a*  a  matter 
uf  essential  importance  that  the  sacrament  (hoold 
be  administered  in  wine  and  not  in  wine  and  water. 
Kow,  in  the  Canons  of  1604  wine  is  mentiuiied,  but 
there  i*  no  mention  of  water.  The  same  remark  ap> 
plies  to  the  rubric  of  166S ;  there  is  no  reference  in 
the  Prayer-book  to  tbe  mixing,  where  water  is  oieaut 
to  be  nsed  it  is  spoken  of  distinctly  both  by  Pro- 
testant writer*  and  Boman  Catholic: 

Wslker,  Lltar^y  ot  BanuD,  47  ; 

Nlcbolls  on  CammoD  Prmyor,  appendix,  p.  39 ; 

Ausvera,  Ac,  by  Hr.  Hnlton. 

1  desire  now  to  make  a  few  general  obserrations. 
The  first  is,  that  where  the  Legislature  intended  to 
give  a  discretionan'  power  of  varying  the  serrice,  it 
has  done  so  in  explicit  terms  by  stating  that  one  of 
certain  allematiTe*  is  to  be  adopted,  as  in  the  choice 
of  sentences  before  the  Horning  and  Evenini; 
Prayer,  snd  at  the  Offertory,  tc  &c.  Now,  if  tlie 
Legislature  had  intended  that  every  clergyman 
shoDld  be  at  liberty  to  alter  or  add  to  the 
service  at  pleasure,  it  snrdy  would  not  havA 
given  him  a  discretion  in  these  most  (conr- 
parativcly  speaking)  unimportant  cases.  I  now 
go  to  another  subject.  It  may  be  maintained, 
and  this  ii  an  important  point,  that  any  observance 
which  was  sanctioned  by  the  first  Prayer-book  of 
Edward  VI.,  and  is  not  expressly  prohibited  in  tba 
present  Prayer-book,  but  u  merely  omitted,  n>ay 
now  be  nsed;  and  secondly,  that  anything  which 
wa*  forbidden  by  the  first  book  of  Edward  VI.,  if 
the  prohibition  was  not  continued  in  express  words, 
and  nothing  said  about  it  in  our  present  Prayer- 
book,  may  t>e  restored.  This,  probably,  may  t>e  th» 
defence  set  up  for  elevation.  Let  us  test  wbak 
wonld  be  the  result  ot  giving  effect  to  either  of 
those  propotitioa*.  Yon  may  either  admit  or  adA 
to  the  Book  of  Common  Prayer  in  matters  of  cere- 
monies. Tnm  to  page  29  of  the  Liturgies  of 
Edward  VL ;  in  the  rubric  prefixed  to  the  Venila 
there  is  this,  "  Thmi  shall  be  said  or  sung  Venilt," 
Now  let  us  contrast  that  with  the  Prayer-book  of 
IG6S.  The  prohibition  ha*  been  removed,  and 
nothing  Is  said  against  the  using  invitatories  in  thia 
psalm  ;  consequently,  certain  short  sentences, 
varied  according  to  the  ecclesiastical  season,  may 
be  introduced  before  the  first  verte,  and  after  eadb 
of  tlw  five  Terse*  into  which  the  pMln  is  divided, 
and  after  the  "Gloria  Patri"  at  the  end.  What 
would  become  of  nniformity,  of  the  "  one  order  and 
rite," if  ttiat  were  permitted:  (BInnt'a  Annotated 
Common  Prayer,  8.)  These*  ilinatratlonj  I  can 
proceed  with  through  the  book  of  Edward  VL, 
pp.  77,  lOS,  119,  189.  In  further  mpport  of  mf 
obsmrations,  I  desire  to  refer  to 

Bishop  of  Llaodaffls  Charge,  1866,  p.  lOS : 

Baport  of  Klnal  Commissioners  as  to  Bastdntion*  oE 

Blaho|>  In  I86I,  p.  IW ; 
Btndntioa  ol  Bisbops  in  the  FroTlaoa  ot  OantarintT- 

oBBitn^m,l»7. 


Hm.  Caar-ToL.  T. 
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Coferidggj  Q.  C.  and  Dr.  Swabty  {Droop  with  tlicin) 
followcxl  on  the  same  side,  and  rcfcred  to  the  follow- 
ing additional  authorities : 

The  Savoy  Conference,  in  Hairs  Reliquoo  Litur- 
gicro; 

The  Nonjuring  Liturgy ; 

The  Scotch  Prayer-book  (Pickering's  Reprint) ; 

The  Komau  Missal  Canon  of  the  Mass  Itabnc,  in 
Car.l.  3U; 

1  Card.  Doc  Annals,  7 ; 

George  Herbert  on  the  Church  and  Church  Orna- 
ments, published  by  Isaak  Waltpn  in  168*2, 
chapter  on  the  Parson's  Church,  Ma^kell,  128 ; 

Dr.  Newman's  Letter  to  BiHpop  Bagot,  bound  with 
pamphlets  relating  to  Tract  XC. : 

Lingards  Antiquities  of  Anglo-Saxon  Church, 
vol.  1,  p.  288; 

Hilman's  Latin  Christianity,  vol.  8,  p.  20 ; 

h  Hooker,  chap.  68 ; 

Liturgy  of  Samm,  translated,  with  notes,  by 
Walker,  pp.  46,  51. 

A  preliminary  objection  having  boon  taken  that 
the  decree  or  citation  did  not  contain  in  it  a  suffi- 
cient statement  of  an  ecclesiastical  offence,  except 
Us  to  the  mixing  water  with  wine,  and  overruled  on 
the  ground  that  it  had  already  been  taken  before 
the  late  Dean  of  Arches,  and  overruled  by  him, 

Pridtaux,  Q.  C.  (  W.  M,  James,  Q.  C.  fa),  and  Dr. 
^ristrnm.  with  him),  for  defendants.— If  this  charge  be 
sustainable  at  all,   it   must  be  under  the  second 
division  in  the  penal  clause  in  the  Act  of  Uniformity 
(2  &  3  £dw.  G,  c  I.)     The  Act  of  Edward,  sect.  2, 
•contains  a  penal  clause,  the  object  of  the  first  part 
of  which  is  to  require  the  use  of  the  Prayer-book, 
that  of  the  second  part  to  prevent  the  use  of  any 
other  service.    This  charge  is  not  a  charge  against 
Mr.  Mackonochie  for  having  refused  to  use  the 
Prayer-book;   therefore,  if   Mr.  Mackonochie  has 
committed    any  offence  at  all,  he    has    offended 
against  the  second  penal  provision  of  that  clause, 
which  is  to  this  effect:  **  And  albeit  that  the  same 
be  soo  godlie  and  good  that  they  give  occasion  to 
every  honest  and  conformable  man  moste  willinglie 
to  embrace  them,    yet   lest    anye  obstinate,  who 
Milliuglie  would  disturb  so  godlie  an  order  and 
qoiett  in  this  realme,  should  not  go  unpunyshed, 
that  it  maye  also  be  ordeyned  and  enacted  by  the 
authorite  aforesaid  that  if  any  manner  of  person, 
Ticar,  or  other  whatsoever  minister  that  ought  or 
should  synge  or  saye  Common  Prayer  mentioned  in 
the  saide  booke."    Now,  to  bring  a  clerk  within  this 
C^use,  it  must  be  clearly  shown  that  he  persisted  in 
acting  wilfully  and  obstinately  ;  and  consequently, 
as  Mr.  Mackonochie  has  desisted  from  these  prac- 
tices as  soon  as  he  found  that  they  were  not  ap- 
proved of  by  Convocation,  t  ese  proceedings  can- 
.not  be  sustained : 

Ridley^s  Iniuuctions,  1  Card.  92 ; 

Oudbi>lt*8  K«>port,  No.  187,  p.  118  ; 

Rex  V.  Sparkee^ 

Cawdmy^s  ooMe  in  King's  Eccl.  Law,  5  Coke. 

^t  is  important  here  to  call  attention  to  the  full 
title  of  the  Prayer-book,  which  is  the  same  both 
in  the  Acts  of  Edward  and  Elizabeth,  "The  Book 
of  Common  Prater  and  Administration  of  the 
Sacraments  and  other  Rites  and  Ceremonies  of 
the  Church  after  the  Use  of  the  Church  of  Eng- 
land.*' Now,  the  object  of  the  Act  of  Elizabeth 
^as  not  to  establish  Act  of  Parliament  rites,  was 
not  to  Introduce  any  rite  which  is  foreign  to  the 
one  Catholic  and  Apostolic  Church,  but  to  pro- 
Tide  a  special  and  general  use  for  celebrating  in 
the  Church  of  England  the  rites  and  ceremonies 
of  the  Church.    The  terms  rites  and  ceremonies  in 

(a)  Vr.  W.  ir.  James,  Q.  Q  (being  onwell)  opened  the  de- 
ffeoM  taa  an  able  ■peach,  which  dealt  generally,  but  briefly, 
.-vrtib  iUi  the  oocaiioiia  at  Issaa^  aarigBing  the  details  to  be 
boraied  by  nla  Jonkm 


the  Act  mean  nothing  more  than  the 
office  which  is  celebrated ;  that  is  to  say,  in  this 
particular  case,  the  Eucharistic  service,  called  in 
the  Roman  Church  the  Mass,  in  the  English  the 
office  of  the  Holy  Communion.  But  do  the  w<Nnds 
rite  or  ceremony  in  the  penal  clause  mean  anything 
different?  It  has  been  contended  that  by  the 
words  rite  or  ceremony  there  are  meant  the  indivi- 
dual pieces  of  ceremonial ;  but  in  the  title  to  the 
Prayer-book,  as  well  as  in  the  penal  clauses  (tf  the 
statute,  they  are  clearly  used  not  to  indicate  any 
special  individual  act  of  ceremonial,  but  refer  to 
the  service  as  a  whole.  In  the  rubric  last  but  one 
in  the  first  Prayer-book  the  word  rites  is  dearly 

80  used. 

Behrens'  History  of  the  Prayer-book  1840,  p.  11 ; 
The  Companion  to  the  Prayer-book,  published  by 

Parker; 
The  Eucharist,  by  Bennett ; 
Homily  on  Common  Prayer  and  the  Sacraments, 

377; 
Martin  Bucer  to  the  Ministere  at  Strasbniigh ; 
English  Church  Union  case,  p.  44  ; 
Forms  of  Baptism  and  Marriage  Certificates. 

The  rubric  is  not  exhaustive  as  to  mere  ceremonial, 
and  does  allow  the  introduction  of  ceremonial  acts 
into  the  rite,  which  are  essentially  parts  of  the  rite, 
if  they  be  not  at  variance  with  the  ceremony, 
which  the  clerk  is  bound  to  perform.  Now  the 
rubric  was  passed  at  a  time  when  the  usages  and 
practices  of  the  Church  were  well  known,  and  was 
passed  with  reference  to  the  then  state  of  the  com- 
mon ecclesiastical  law,  which  it  only  alters,  so  far  as 
it  alters  it  at  all,  either  by  express  terms,  or  l^ 
necessary  implication ;  it  docs  not,  therefore,  pre- 
clude such  ceremonial  acts  as  were  in  use  in  the 
Church  of  England  at  the  time  when  the  Act  of 
Uniformity  was  passed,  and  which  are  consistent 
with  the  enactments  of  that  statute,  the  Prayer- 
book  was  not  intended  to  deal  with  ritaml,  bat 
with  the  form  and  order  of  the  services ;  that  is  to 
say,  tlie  language  to  be  used,  and  the  order  of 
succession  oi  the  different  parts.  I  call  attention 
again  to  the  language  of  the  penal  section  of  the 
Act;  the  words  occur,  *^or  shall  use  wilfully  and 
obstinately  standing  in  the  same  any  other  rite^ 
ceremony,  order,  or  form,"  and  it  is  quite  cer- 
tain that  unless  it  can  be  shown  that  the  word 
'*u8e**  was  intended  to  apply  to  ceremonial,  the 
case  of  the  other  side  is  gone.  Let  us  look  at  the 
fifth  paragraph  of  the  preface  of  tho  first  book ;  the 
words  there  are,  "And  whereas  heretofore  there 
hath  been  a  great  diversity  in  saying  and  singing  in 
diurches  within  this  realm,  some  following  the 
Salisbury  use,  some  the  Hereford  use,"  4c^  it  is 
clear  from  that  preface  that  it  treats  the  flrat 
Prayer-book  as  a  method  of  providinfp  that  theie 
should  be  one  use  of  "  saying  and  singing." 

The  Prayer-book  interleaved  by  the  Bst.  W. 
Campion,  B.D.  and  the  Bev.  W.  J.  Beaumont, 
note  by  Bishop  of  Ely,  n^  lOi. 
From  this  it  appears  that  that  which  is  the  spedal 
essence  of  the  use  is  not  the  ceremonial,  whU»  is  a 
mere  accident,  but  the  form  or  order  of  saying  the 
service.  Ceremony  in  the  penal  clause  I  contend  to 
mean  service,  and  if  individual  acts  of  ceremonial 
were  intended  to  be  referred  to  express  words  woold 
have  been  used.  Ceremony  as  used  in  the  existing 
Prayer-book,  "Of  ceremonies,  why  some  be  aboliihea 
and  some  be  retained,"  refers  to  an  extern  oere- 
mony— a  ceremony  complete  in  itself  in  a  certain 
sense,  but  annexed  to  the  services  of  tiie  draNh, 
and  not  an  essential  part  of  them : 

Strype*a  CraoniMr,  1-W. 

Balers  image  of  both  Ohnrohsa,  quoted  fay  Btfyps^ 
ondsr  date  1544. 
Now  all  the  usages  complained  of  were  in  foioe  at 
the  time  ol  the  Befonnaiion  by  the  common  eecie 
liaKical law  U  JBngknd;  and  the  qntttiiNi lib  iMvn 
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the  Statutes  of  Uniformity  taken  away  the  ri^'ht 
of  following  the  common  ecclesiastical  law.  The 
nesumption  is  aj^ainst  it.  An  Act  of  Parliament 
u  to  be  interinrctcd  with  reference  to  the  common 
law,  and  only  operates  on  ilie  common  law  so  far  as 
it  if  repugnaDt  to  the  statute : 

Dnallis  on  SUtutes,  518. 
Tliis  is  analogous  too  to  the  interpretation  of  usages 
in  the  contracts  of  trade.  Are  any  of  the  practices 
•complained  of  forbidden  expressly  ?  That  cannot  be 
pretended ;  the  other  side  do  not  pretend  that  the 
eleration  is  now  forbidden  by  the  rubric  that  did  exist 
in  the  first  Prayer-book  of  Edward.  It  is  admitted 
that  it  is  repealed,  and  it  is  argued  that  it  was  no 
longer  necessary  to  have  a  prohibitory  rubric  in 
order  to  forbid  it.  Now,  Mr.  Coleridge  assumed 
that  because  no  manual  acts  are  prescribed  by  the 
aecond  Prayer-book,  that  no  clerg3rman  could  legally 
perform  them.  This  book  was  in  force  from  1 562  to 
1G61.  The  second  Act  of  Uniformity  says  that 
^hc  second  book  has  been  made  fully  perfect,  but  it 
is  too  much  to  ask  your  Lordship  to  conclude, 
especially  as  an  important  ceremonial  in  the  first 
Act  has  in  the  second  been  left  out ;  therefore  that 
the  manual  acts  the  putting  the  bread  upon  the 
altar,  the  taking  the  cup  in  hand,  the  breaking  of 
the  bread,  were  not  to  be  performed.  The  acts  of 
consecration,  while  the  second  book  was  in  force, 
were  borrowed  from  the  first,  otherwise  no  manual 
acts  could  have  been  performed ;  usage,  too,  as  ap- 
pears from  Bishop  Cosin,  is  against  my  learned 
iriend.  The  consecration,  no  doubt,  did  take  place, 
and  where  is  there  a  record  in  all  the  Puritan  lite^ 
ratore,  of  a  conviction  for  the  performance  of 
any  act  of  consecration  ?  for  it  cannot  be  doubted 
that  many  clergymen  would  not  give  it  up.  And 
then  there  were  and  are  still  in  force  Uie  penalties 
attaching  to  the  laity  for  attending  services  not  in 
accordance  with  the  Prayer-book.  Again,  if  the 
construction  relied  on  by  the  other  side  is  correct, 
how  can  the  existence  of  certain  canons  regulating 
certain  acts  in  the  performance  of  Divine  service,  be 
accounted  for;  such,  for  instance,  as  the  18th 
Canon  directing  the  bowing  at  the  name  of  the 
Bedeemer,  but  my  friend's  argument  is  that  an 
ancient  custom  of  the  Church  goes  for  nothing 
imless  ren^nacted  in  the  Act  of  Uniformity : 

EkoI  ▼.  Staatin^  NotM  of  £ccl.  &  Mar.  Cases,  532 ; 

Burder  ▼.  BaU,  Notes  of  Cases,  111. 
The  canon  by  which  a  fair  linen  cloth  is  directed 
to  be  placed  on  the  altar.  The  first  Prayer- 
hook  says  nothing  about  it:  the  second,  which 
yielded  so  much  to  the  prejudices  of  the  Puritans, 
ordered  it  Can  there  be  a  doubt  it  was  used  in  the 
mean  time?  Now  there  is  one  practice  almost  uiii- 
Tersal — tliat  is,  the  singing  of  the  Gloria  at  the  time 
of  the  Gospel.  It  is  prescribed  in  the  first  Prayer- 
book,  it  ii  not  in  the  second,  and  yet  it  is  continued 
to  be  used.  Now,  there  are  several  prohibitory 
rabrics  which  uselessly  burden  the  Prayer-book  if 
whatever  is  not  expressly  ei\joined  is  forbidden. 
This  difllculty  is  attempted  to  be  got  out  of  by  a 
teferencc  to  the  matins,  "  Then  shall  be  said  or  sung 
without  any  invitatory,  this  psalm — Venite  Exul- 
temus,**  and  my  friend  used  it  in  this  way :  he  says 
if  a  prohibitory  rubric  is  necessary  to  forbid  a  tiling, 
why  sav  "  without  any  invitatory."  The  answer  is 
in  the  following,  that  that  is  rather  a  directory  than 
a  prohibitory  rubric ;  but  if  you  cannot  go  out  of 
the  four  comers  of  the  existing  Prayer-book,  what 
is  the  use  of  the  ornaments  rulaic.  The  only  cases 
which  can  be  cited  on  these  points  are  Rex,  r.  ^irkea^ 
wUch  is  an  express  aathority  that  if  you  say  or 
sing  the  service  according  to  tne  use  of  the  Church 
of  England  you  may  say  another  praver:  there 
it  also  the  case  of  Ntwherry  r.  Goodwin^  1 
PhlL  S8S.  Now  that  is  no  decision  even  that 
fronli^   not  to  speak  of  gestores,   may  not  be 


added.  In  the  Wcaterton  case  the  Privy  Council 
refer  to  Faulkiner  v.  Lichfield^  Moo.  180,  but  they  did 
not  mean  to  extend  the  principle  so  far  as  the  mere 
words  they  uie  seem  to  warrant.  This  appears  the 
more  clearly  by  a  reference  to  Dr.  Lushiiigton's 
remarks  in  the  judgment  in  Faulkintr  v.  Lichfield^ 
in  the  Wcsterton  case,  p.  .'JO.  It  is  necessary  too  to 
bear  in  mind  the  particular  object  of  the  Privy 
Council  which  was  to  let  in  the  credence  table,  in 
support  of  the  proposition  that  I  have  been  laying 
down  that  the  rubrics  are  not  exhaustive : 

Till'  Annotated  Dook  of  Common  Prayer,  p.  21; 
BiHbop  CosiD*s  workH,  vol.  a,  d.  G5  ; 
The  llitual  Introduction,  by  I'erry ; 
Report  of  Kitual  Commissfouers,  p.  121,  Letti-r  of 
Bishop  of  Exeter. 

I  now  come  to  the  question  of  lights.  First,  as  to 
their  symbolical  mcanin):^.  It  is  said  that  they  sym- 
bolise Popish  superstition ;  this  is  not  so  in  the 
Anglican  branch  of  the  Catholic  Church ;  they 
signify  that  Christ  is  the  true  light  of  the  world :  in 
the  Roman  branch,  substantially  they  signify  the 
same  thing,  and  in  the  Greek  branch  go  further,  and 
typify  the  incarnation  of  the  Word  of  God,  by 
which  lie  gives  light  not  only  to  men  but  to  angels. 
I  shall  respectfully  submit  that  upon  two  grounds 
the  use  of  these  candles  is  perfectly  lawful.  Now, 
my  learned  friend  said,  **  I  do  not  put  it  on  orna- 
ments;*' that  looks  as  if  he  felt  that  if  I  could 
prove  they  were  ornaments,  decision  would  be 
against  him.  These  candles  are  either  embellish- 
ments or  ornaments ;  it  is  impossible  to  put  a  third 
construction  on  them.  If  they  are  embellishments, 
that  is  to  say,  if  they  are  not  used  in  any  part  of 
the  ceremony  of  the  Lord's  Supper,  how  can  the 
use  of  them  be  a  violation  of  the  penal  clause.  The 
distinction  between  embellishments  and  ornaments 
is  this,  the  Judicial  Committee  say  that  whatever 
implement  is  used  in  the  service  is  an  ornament ;  if 
the  candles  are  used  as  part  of  the  ceremony  they 
are  ornaments ;  but  if  the  candles  are  not  used  in 
the  service  they  arc  a  mere  embellishment,  and  the 
ornaments  rubric  does  not  touch  them.  This 
was  the  ground  on  which  the  use  of  the  cross  was 
justified  in  the  Privy  C9uncil.  Now,  my  friend  was 
right ;  the  candles  are  not  ornaments ;  they  are 
embellishments ;  they  are  in  the  same  category  as 
the  cross,  and  are  not  implements  used  in  the 
service ;  and  if  so,  whether,  on  a  civil  proceeding 
they  might  be  removed  or  not,  the  defendant  cannot 
be  prosecuted  in  tliis  way  concerning  them.  The 
fact  that  they  are  lighted  does  not  the  less  make 
them  embellishments.  Grant  that  the  fact  shows 
that  they  are  symbolical,  but  so  is  the  cross,  so  are 
the  varied  altar  cloths,  both  held  to  be  legal.  The 
mere  fact  of  lights  being  used  at  any  ser\'ice  of  the 
Church  does  not  mean  that  they  are  part  of  the 
service  that  is  being  i>erformed.  It  might  as  well 
be  argued  that  if  there  be  holly  on  the  altar  at 
Christmas,  it  is  used  in  the  administration  of  the 
services.  When  a  marriage  takes  place  the  altar 
is  often  decorated:  the  same  reasoning  applies. 
Candles  do  not  appear  in  the  light  of  church  orna- 
mei^s  in  Lvnwode,  for  the  reason  that  they  were 
only  embelushments,  and  there  can  be  no  doubt 
they  were  burnt  on  the  altar  in  Lynwode's  time. 
If  they  are  not  ornaments,  but  merely  illegal 
embellishments,  the  matter  should  be  determined 
civilly,  and  not  criminally.  If  they  are  embellish- 
ments, which  may  be  lawful  or  not,  then  I  say 
these  are  matters  for  the  discretion  of  the  bishop. 
The  injuDctioDs  of  1547  had  binding  legal  effect,  as 
is  decided  in  an  elaborate  judgment  of  Sir  John 
Dodson.  Now,  the  subsequent  repeal  of  Par- 
liament would  not  invalidate  the  injunctions  pre- 
viously issued  under  it.  Upon  the  true  construction 
of  the  judgment  of  the  Privy  Council  in  the 
WesUrton  case  upon  the  ornamenta  t^VxSs^  -^Va.v 
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«rer  iru  Uvfallj  nsed  under  the  flnt  Prajer-book 
of  EdiTwd  VX  i«  lawful  nair.  Th«  intention  ol 
Elinbeth't  Fkrliunent,  no  doubt,  vm  to  retort  to 
the  italoi  which  existed  under  Edward'*  flnt  book. 
There  can  be  no  donbt  that  candiei  were  naed,  both 
A  facto  and  dt  jan,  under  tiie  flnt  Praver-liook  of 
Edward : 

Lntter  bv  Uiitin  Bnoer  aod  PanI  Fagliu  to 
Miniateri  it  Strubnr^ ; 

Expliik  Churl*  [Tiuai  oat,  p  44; 

John  Hooper  to  Hanry  BuliiiiBer,  Original  Lotian, 
Pirker  Society,  ed.  hi 

Vukell'B  AndeDt  Lilargia«,  prehce,  dl  1 ; 

The  llietory  ol  Uie  Prayer-txwk  and  other  Books 
of  Autboril;,  bj  the  Ber.  Thomaa  Lalhborj, 
0.160: 

£tiza  SiMm'i  out,  Palmer'a  Beporta,  K6 ; 

The  Duko  ol  Sameiwt  to  Cnnlinal  Pole,  Ch«rcA 
Union  cn«,  p.  45. 
Now,  whateTcr  ii  preacribed  by  the  injnnctioni  of 
liUT  is  prescribed  in  the  flrtt  Pr»er-book  in  which 
thej  areincorporated  bj- rirtneof  the  wcni]«  in  the 
ornament*  rubric,  "  after  Buch  form  or  i«  appointed 
by  the  Kiag  Majetty"»  injunctiona,"  the  retaining 
of  the  two  liehtj  there  i«  preacribed  by  the  Prayer- 
book  eaUbliihed  by  the  authority  of  Parlianienl. 
A*  to  the  lighta  before  the  reaerred  sacrament,  it 
never  was  the  practice  of  the  Church  to  hare  light* 
burning  Ijefore  the  reserved  sacrament ;  the  tights, 
then,  in  the  injunction  do  not  refer  to  the  reserved 
sacrBHieiit.  And  the  light  before  the  rood  loft  which 
baa  l^een  cited  as  the  foundation  of  this  injunction 
caoaot  have  anything  to  do  with  it — flrat,  because 
it  speaks  of  "  lights,"  and,  aecondly,  because  it 
•pesJis  of  lights  other  than  thoaeon  theCommuuiou 
Uble,  the  practice  of  the  Church  wai  to  hare  only 
one  light  before  the  reaerred  sacrament,  which  was 
to  be  continually  burnt ; 

Canoas  of  Archbp.  Reynolds,  Lynwode,  348; 

InjVDCtioDB  of  1&38, 3  Wilkios,  B4i  ; 

fiigKiA  ChHrd  UiB<m  ccua,  f.  TO. 
The  light*  before  the  sacrament  were  not  there  ijra- 
bdllc^y,  but  to  do  honour.   The  words  *■  before  the 
•acrament,"  in  the  injuction,  mean  during  the  whole 
cetebntion. 

1  Cranmer,  p.  3; 

Perry  on  Kneeling,  p.  20 ! 

CsDun  42  of  Edgar,  anno  900^  Joluuon's  Canons; 

1  Can)  Doc  AoqIm,  179. 
Under  the  first  Prayer-book,  a*  much  of  the  aacra- 
ment  as  was  not  required  for  the  tick,  was  consumed 
then  and  then  (2nd  Rubric  of  CommuniOD  of  rhe 
tick.)    The  following  authorities  were  also  referred 

Cbambarg  on  Lights,  86  andwuttn ;  Conatitationa 
ol  William  da&ntllnpe;  Wilk.  1,  6fi7;  Cardinal 
Pole's  Conalilnlion,  156S : 
Cromwell'*  Injanction,  1&3G ; 
Bobertson's  How  ahall  wa  Conform  lo  tbs  Church 

of  En^nd,  p.  84 ; 
Sltype'a  EocIeaiBstiod  Memoln,  vol  6,  p.  22 ; 
CnnniBr's  Cateohlam,  1G18,  Burton's  M. ; 
EiigluA  Ckinvi  Uiiort  cote,  63. 
I  oome  to  the  questioo  of  iocenae.    Now  there  can 
be  no  doubt  that  incenae  waa  tiaed,  de  facto,  in  the 
time  of  Edward  VI^  and  from  that  time  to  thia 
there  is  not  a  aiagle  prohlbiiion  agaioit  the  nae  of 
incense,  the  injunctiona  about  lights  recognise  the 
use  of  incense  incidentally : 

Dr.  Littledsle  on  Income;  dooDinent  taken  from 
Lord  Lyttleton's  M.8S.,  oontalniag  an  acoonst 
of  sipenses  due  from  Bishop  Coala  for  oandlea 

PilkingtOD's  Wor 

TOm  evidenceupon 

In  tin  early  Church  1*  very  atrmg.  I  do  not  coo- 
t«Bd  that  the  nae  of  the  mlud  chalks  U  at  all 

HobUt  OB  th*  Book  of  Common  Pnyar,  Ozlbrd 

Lltoi|7,  toudatod  l^Dr.Hwk; 


Bennett's  Hist,  of  Enobarist,  17 ; 

Pamidilet*  by  Dr.  LilUedale^  and  Hr.  Gniber. 
Under  the  Samm  uae,  the  Order  of  the  Cmnmnnini, 
and  the  first  Prayer-book  of  Edwud  TL— wine  witb 
a  little  pure  water  is  to  be  pat  on  ttie  altar  Mid 
consecrated,  and  the  content*  of  tbe  enp  Ma  after- 
wards call^  wine.  Under  tbeae  dreumatHioe^  In 
the  absence  of  any  rubric  to  tbe  the  cootnir,  the 
fair  inference  to  be  drawn  is,  that  wbeo  they  meak 
of  consecrating  tbe  wine  they  are  speaklns  of  the 
same  thing  which  was  to  be  consecrated  iwds 
former  books,  the  legal  presmnption  is  in  AtToer 
of  this  view,  that  the  old  state  of  thing*  waa  to 
remain.  If  we  were  living  under  Edward's  •cooad 
Prayer-book,  the  necessity  there  would  be  of  rap- 
[dying  the  manifest  deficieD<jea  of  tbe  rubtinl 
directions  from  the  first,  and  if  there  is  any  d^- 
ciency  in  the  present  scanty  mbric,  we  may  alao  go 
back  to  Edward's  first  book  to  inpply  it : 

Perry's  lawful  Cliim-li  Ornament*,  p.  467 ; 

SormPrirnlaof  Dr.  Witiwn,  p.  A3,  Oiford  ed- IWi 

7Colli.T-i  EwLHiwI.,  433; 

Ellsler'B  AnnciUtions  uu  the  OospcU,  voL  1,  41S- 
420. 
I  now  come  to  tbe  question  of  elevation.  Tliia  la  « 
mere  question  of  excess  of  action,  and  is  a  matter 
which,  if  wrong  at  all,  should  be  left  to  the  dia- 
cretion  of  the  tnahop  to  be  dealt  with ;  but  I  submit 
that  it  it  iBwfuL  Now,  what  is  forbidden  by  tbe 
rubrics  is  the  turning  round  and  elevating  and 
showing  tbe  sncrament  to  the  peoide.  The  raal  ex- 
planation of  the  words  in  the  Order  of  the  Oofn- 
muniiH)  is  that  the  Divine  mystery  had  already 
been  performed,  the  Divine  action  completed,  tha 
lifting  up  to  QoA  had  already'  taken  {uce.  Tlw 
subsequent  consecration  was  ttmidy  iat  the  pnrpoa* 
of  commnnion ;  and  the  Divine  mystery  having 
been  already  celebrated,  that  whitdi  wa*  eatenUally 
a  part  of  the  Divioe  myatery,  bnt  which  wai  per- 
haps net  easenUally  a  part  for  tha  mere  pnmoae  ef 
was  directed  to  be  omitted. 


two  prdiibitoiy  rubrics,  one  being  tbe  Order  of 
Communion,  issued  a  year  before  the  flrat  Prayvr- 
book.  11iis  forbids  tliv  lifting  np  in  geiteral  tenna, 
and  it*  object  is  to  forbid  elevation  where  the  ob- 
ject la  communion.  The  olq'ect  of  the  mbric  in  the 
Prayer-book  is  to  ^ohibit  tbe  elevation  to  tha 
people.  This  latter  nsed  to  be  practised  in  th« 
Soman  Church,  and  is  tUll  done  by  the  Pope  him- 
self {Dablia.  BtoUw,  Oct.  ISCn  during  the  oclebn> 
tion,  and  i*  generally  pracwed  in  that  Chnrcb  aC 
the  commnnion : 

Ininnotions  of  Edward  YL,  Card.  Doc  Annalai  75, 
No.  17; 

Parker's  L«tl«  to  CeciL  OanA  Tium  am,  St ; 

Oriitdita'  lojaDCtloos,  Card.  369; 

Bamet'a  Eipoallion  of  Twstity-eigblh  Article  Dr. 
Litaedale,10; 

Conaecration  Prayer  In  GreA  Lilnrgy,  Dr.  Naale; 

Liturgy  of  Bt  Biail,  160. 
It  it  said   that  the  elevatiiHi   is  contrary  to  the 
Twenty-Kighth  Article,  but  that  Article  doe*  not 
contain  a  prohibition,  it  only  contains  a  statement. 

Jtumet,  116,  Clarendoa  Pn«,  ISIS; 

Sparrow's  edition  of  Bnrast,  1671,  p.  102 ; 


Csnons  6  and  7,  Conndl  of  Trait,  ISth  •« 

Edwardian  Art^  1662; 

Peny  on  Kneeling,  90; 

Cranmer'B  Bsmaina,  pi 

Original  Lettara  vol.  1, , 

Oar±  Pole's  TUlation  Aria,  1 
With  regard  to  the  question  ol  kneelii^  It  i*  otdj 
neceeaaiy  (or  me  to  call  attention  to  thia,  that  i^on 
tbe  tme  eoMtmcUon  of  the  ntlwio  thm  la  no  nen 
dIreeUoa  for  the  o^bntnt  to  kneel  when  ha  naeim 


una,  part  1,  p.  481 :  and 

S  vol.  1,  No.  14,  p.  U,  PkAk  ad.  i 
lation  Aria,  1  Card.  107. 
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the  UeMed  commuiiion  than  at  any  other  time 
daring  the  celebration  of  that  rite.  It  is  quite  clear, 
if  the  mbric  be  carefully  looked  into,  that  the 
direction  to  kned  is  limited  to  the  people.  I  con- 
dude  my  obeerrations  by  reading  an  extract  from 
the  recent  charge  of  the  Lord  Bishop  of  Salisbury, 
p.  63. 

Dr.  TrUiram  further  contended,  that  as  the  foun- 
dation of  this  prosecution  was  an  alleged  violation 
of  the  Act  of  Uniformity  of  Charles  II.,  for  which 
the  defendant  was  liaUe  under  the  statute  either  to 
be  indicted  in  a  criminal  court  or  to  be  prosecuted 
in  the  Ecclesiastical  Court,  this  court  was  not  en- 
titled to  find  him  guilty  of  the  offences  charged 
yaless  it  was  satisfied  that,  upon  indictment  in  a 
criminal  court,  he  would,  under  the  circumstances, 
hare  been  found  guilty.  Also,  that  the  iigunctions 
of  1547,  enjoining  two  lighted  candles  to  be  placed 
on  the  high  altar,  were  issued  under  the  Supremacy 
Act  (26  Hen.  8,  c  1),  which  was  still  in  force,  and 
not  under  the  Act  of  Proclamations  (fi2  Hen.  8), 
there  baring  been  three  injunctions  issued  prior 
to  the  passing  of  the  last  statute:  (1  Strype's 
Memorials,  part  2,  p.  495.)  Upon  the  authority  of 
the  English  Canon  Law,  and  whatever  construc- 
tion to  be  put  upon  the  rubrics  of  the  present 
PraTer-book  taken  in  conjunction  with  the  rubrics 
of  the  former  Prayer-books,  he  cited 

Eteott  T.  3fattM,  4  Moa  P.  C.  128; 

Mlohp  t.  WicteM,  8  PhilL  264. 

Supkems,  Q.  C,  replied. 

March  28. — Sir  B.  Phillixorb  delimered  the 
foUoiwing  judgment.— This  case  of  Martin  v.  Mac- 
bmodkie  was  brought  before  my  predecessor  in  this 
diair  by  letters  of  request  from  the  Bishop  of 
Lwidon,  under  the  provisions  of  the  3  &  4  Vict.  c.  86. 
That  statute,  passed  in  the  year  1840,  enables  any 
bishop  within  the  Province  of  Canterbury  either  to 
t^  the  case  of  a  clerk  for  a  criminal  offence  before 
himsdf  with  certain  assessors,  or  to  send  it  to  the 
Ooort  of  the  Archbishop  for  trial  in  the  first 
instance.  Since  the  passing  of  this  statute,  bishops 
have  very  generally  availed  themselves  of  the  latter 
provision,  and  this  court  has  now  before  it  several 
cases  to  sent  from  several  suffragan  dioceses  of  the 
Province  of  Canterbury.  The  letters  of  request 
were  accepted  by  Dr.  Lushington,  and  I  was  one  of 
tiie  counsel  in  th^  case  for  the  accused  derk.  When 
the  ardibishop  was  pleased  to  confer  on  me  the 
judgeship  oi  his  court,  I  proposed  to  hear  the  case 
with  assessors.  To  this  the  promoter  demurred. 
I  then  appointed,  as  my  patent  gave  me  power,  two 
surrogates.  The  counsel  for  Mr.  Mackonochie 
tLTffAied  to  the  Court  of  Queen's  Bench  for  a  rule 
mm  to  show  cause  why  the  prohibition  should  not 
go  to  these  surrogates,  upon  the  ground  that  I  had 
exceeded  my  power  in  appointing  them.  The  pro- 
moter or  accuser  did  not  appear  to  show  cause 
against  the  prohibition,  and  the  rule,  upon  an 
cr  parte  statement,  was  perhaps  almost  neces- 
•ariOr  made  absolute.  But  I  think  if  the  rule 
had  been  opposed,  and  the  powers  given  by  my 
patent,  and  also  the  fact  of  the  invariable 
usage  of  this  court,  as  proved  by  its  earliest  records, 
to  appoint  surrogates,  being  duly  brought  to  the 
attention  of  the  Court  oi  Queen's  Bench,  it  would 
have  refused  the  rule.  I  mention  this  circumstance 
in  order  to  prevent  any  inconvenience  which  might 
ensue  from  its  being  supposed  that  this  court  had 
no  power  to  appoint  surrogates.  Thdre  are  two 
modies  of  procedure  in  the  ecclesiastical  courts— one 
of  a  civil,  and  the  other  of  a  crimiaal  character. 
There  had  been,  in  recent  times,  two  leading  judg- 
menia  delivered  upon  the  lawfuhiess  of  certain 
ornament!  (to  wfaidi  word  a  precise  legal  meaning 


has  been  attached)  used  during  the  celebration  of 
difine  worship,  and  certain  decorations  of  churches. 
In  both  these  judgments  the  questions  for  judicial 
decision  were  raised  in  the  civil  form  of  procedure. 
The  Stone  Altar  Case  ^ss  it  has  been  commonly 
called)  arose  on  an  application  for  a  faculty  in  the 
consistory  of  Ely,  and  was  brought  on  appeal  to  this 
court.  I1ie  causes  relating  to  the  Knightsbridge 
churches  were  instituted  in  a  similar  way  in  the 
consistory  of  London,  from  the  decision  of  which 
court  an  appeal  was  prosecuted,  first  to  the 
Court  of  Arches,  and  ultimately  to  the  Judicial 
Committee  of  the  Privy  Council,  which  last 
tribunal  recommended  Her  Majesty  to  reverse, 
upon  many  points,  the  decision  of  the  courts  below. 
As  the  archbishops  and  the  bishops,  who 
are  Privy  Councillors,  are  only  members  of  the 
Judicial  Committee  in  cases  of  criminal  proceed- 
ings against  clerks  in  holy  orders,  the  prelates  who 
did  sit  on  this  last  occasion  sat  only  as  assessors 
and  not  as  members  of  the  court  The  proceedings 
taken  in  this  case  are  of  a  criminal  character,  and 
the  sound  of  them,  so  to  speak,  is  harsher  than  that 
of  those  in  the  cases  to  which  I  have  referred,  but 
substantially  the  same  end  is  sought,  and  the  same 
remedy  pursued;  and,  with  an  exception  to  be 
hereafter  stated,  I  am  not  prepared  to  say— inas- 
much as  not  only  certain  ornaments,  but  also  the 
use  of  them  in  the  services  of  the  church,  are 
complained  of— that  it  would  have  been  competent 
to  the  promoters  to  have  brought  before  me  in  a 
civil  form  all  the  matters  contained  in  these  criminal 
articles.  They  are  comprised  under  the  following 
heads :— (1)  The  elevation  of  the  blessed  sacrament 
of  the  Lord's  Supper,  accompanied  in  Mr.  Mackono- 
chie's  case  by  kneeling,  or  "  excessive  kneeling,"  at 
times  not  prescribed  by  the  rubrics.  (2)  The  use  of 
incense  during  the  celebration  of  the  Eucharist. 
(3)  The  mixing  of  water  with  wine  at  the  time  of 
the  administration  of  the  Lord's  Supper.  (4)  The 
use  of  lighted  candles  upon  the  holy  table.  It  will 
be  necessary  presently  to  enter  into  a  fuller  and 
more  detailed  statement  of  each  of  these  charges, 
and  of  the  answers  to  them.  I  will  onlv  observe 
Uiat,  with  one  exception,  to  be  noticed  hereafter, 
there  is  no  dispute  in  the  case  as  to  the  facts  to 
which  the  law  is  to  be  applied. 

The  law  principsUy,  though  not  exclusively, 
relied  upon  bv  the  counsel  for  the  promoter  is 
contained  in  the  Statutes  of  Uniformity.  I  must 
refer  to  these  statutes.  The  first  statute  is  that  of 
2  &  8  Edw.  C,  c.  1,  which  accompanied  the  first 
Prayer-book.  The  second  is  that  of  5  Edw.  6,  c.  4, 
which  accompanied  the  second  Prayer-book,  and 
has  been  repealed.  The  third  is  that  of  I  Eliz.  c  2, 
the  penal  sections  of  which  are  in  force.  The 
additions  made  to  the  Prayer-book  by  James  I 
were  not  accompanied  by  a  separate  statute,  but 
were  made  under  the  powers  conferred  upon  the 
Crown  acting  with  the  metropolitans,  under  a  clause 
of  the  statute  of  Elizabeth.  Fourthly,  the  present 
Statute  of  Uniformity,  the  18  &  14  of  Car.  2,  c.  4, 
which  embodies  so  much  of  the  stat.  of  2  &  3 
Edw.  6,  c  1,  and  of  1  Eliz.  c  2,  as  were  necessary 
for  *<  the  establishing  and  confirming  '*  of  the  new 
Prayer-book.  It  is  necessary  to  refer  somewhat  at 
length  to  the  statutes  now  in  force.  [His  Lordship 
here  read  at  length  the  2  &  3  Edw.  G,  c.  ss.  1,  7, 
and  8;  13  &  14  Car.  2,  c.  4,  ss.  1,  2,  24,  17,  and 
1  Eliz.  c  s.  27.] 

The  main  proposition  upon  which  the  alleged  un- 
lawfulness of  all  the  matters  contained  in  the 
criminal  articles  has  been  rested  by  the  counsel  for 
the  promoter  is,  that  they  are  aU,  in  effect,  rites 
and  ceremonies  other  than  and  additional  to  those 
which  are  prescribed  in  the  Prayer-book  and  the 
Act  of  Uniformity.  The  answer  to  this  charge  is 
twofold :  first,  it  is  averrc4  that  the  majt.teci  cfiioDL^ 
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l^ained  of  are  not  rites  or  ceremonies;  secondly^ 
that  if  they  fall  within  either  category  they  are  not 
'* other  than  or  additional  to"  those  prescribed  in 
the  Book  of  Common  Prayer,  in  the  sense  of  being 
at  variance  with  or  repugnant  to  them,  forasmuch 
as  they  arc  in  accordance  with  and  subsidiary  to 
them.  Under  the  first  position  they  maintain  that 
the  terms  ^*  rites  and  ceremonies "  mean  an  entire 
service,  such  as  masses  for  the  dead,  or  services  for 
particular  festivals ;  or  customs  such  as  creeping  to 
the  cross,  and  the  like,  which  were  abolished  at  the 
time  of  the  Reformation  ;  that  the  elevation  of  the 
blessed  sacrament,  excessive  kneeling,  the  use  of 
incense,  the  mixing  water  with  the  wine,  the  light- 
ing of  candles,  are  elements  or  ingredients  of  a  rite 
or  ceremony,  and  not  a  rite  or  a  ceremony  per  se. 
The  tenns  rite  and  ceremony,  as  used  in  the  first 
Prayer-book,  and  from  thence  imported  into  our 
present  Prayer-book,  are  terms,  so  to  spesJc,  of 
ecclesiastical  and  ritual  art,  and  must  be  construed 
with  reference  to  their  use  in  contemporaneous  and 
other  works  of  writers  upon  ritual,  unless  they 
receive  a  different  meaning  from  a  comparison  of 
other  passages  or  parts  in  the  Prayer-book  or 
statute  in  which  they  arc  found.  I  must,  therefore, 
refer  at  length  to  the  preface  in  our  Prayer-book 
entitled,  **  Of  rites  and  ceremonies."  [His  Lordship 
read  the  preface  referred  to  in  fulL] 

Perhaps  it  would  be  difficult  to  deduce  from  this 
language  any  certain  conclusion  as  to  the  precise 
sense  in  which  the  terms  rites  and  ceremonies  are 
used.  In  the  first  Prayer-book,  at  the  close  of 
the  dissertation,  which  is  at  the  end  of  the  services, 
"Of  ceremonies,  why  some  be  abolished  and  some 
retained,"  arc  ''  certain  notes  for  the  more  explica- 
tion and  decent  ministration  of  things  contained  in 
this  book,"  one  "  note "  is  **  as  touching  kneeling, 
crossing,  holding  up  of  the  hands^  knocking  upon 
the  breast,  and  other  gestures,  they  may  be  used  or 
left  as  every  man's  devotion  serveth  without  blame." 
This  note  does  not  appear  in  the  subsequent 
Prayer-books,  but,  nevertheless,  at  the  Hampton- 
court  conference  in  the  year  1004,  the  Bishop  of 
Winchester,  replying  to  the  objections  made  by  the 
Puritans  to  the  use  of  the  cross  in  baptism  and 
ceremonies  generally,  said, — ''In  prayer,  the  kneel- 
ing on  the  ground,  the  lifting  up  of  our  hands,  the 
knocking  of  our  breasts,  are  ceremonies  significant : 
the  first  of  our  humility  coming  before  the  mighty 
God ;  the  second  of  our  confidence  and  hope ;  the 
other,  of  our  sorrow  and  detestation  of  our  sins ; 
and  these  are  and  may  be  lawfully  used."  **  Mr. 
Dean,  of  the  chapel,  remembered  the  practice 
of  the  Jews,  who,  under  the  institution  of  the 
Passover,  prescribed  unto  them  by  Moses,  had,  as 
the  rabbins  witnesse,  added  both  signs  and  words, 
eating  soure  herbs,  and  drinking  wine,  with  these 
words  to  both,  'Take,  and  eat  these  in  remem- 
brance,' &c. ;  'Drink  this  in  remembrance,'  &c. 
Upon  which  addition  and  tradition  of  theirs  our 
Saviour  instituted  the  sacrament  of  his  last  supper, 
in  celebrating  it  with  the  same  words  and  after  the 
same  manner ;  thereby  approving  that  fact  of  theirs 
in  particular,  and  genenUly,  that  a  Church  may  in- 
stitute and  retain  a  sigr.e  significant,**  which,  says 
the  reporter  of  the  coiiference,  satisfied  his  Majesty 
ezceeciingly  well. — (Cardwell — Conferences  on  the 
Book  of  Common  Prayer,  p.  1(»7).  These  gestures 
appear  to  me  to  have  been  considered  as  ceremonies 
wisely  left  to  every  man's  discretion. 

In  the  first  "  order  of  the  communion"  which  pre- 
ceded the  first  Prayer-book,  the  rubric  says,  "  the 
time  of  the  communion  shall  be  immediately  after 
that  the  priest  himself  hath  received  the  sacrament, 
without  the  varying  of  any  other  rite  or  ceremony 
in  the  mass  (until  other  order  shall  be  provided), 
but,  as  heretofore  usually  the  priest  has  done  with 
the  sacrament  of  the  body,  &c."    Here,  again,  rite 


and  ceremony  seem  to  be  used  for  elements  or  por* 
tions  of  a  service.  Let  us  consider  the  construc- 
tion put  upon  the  Latin  terms  (from  which,  of 
course,  the  English  terms  are  borrowed),  ritvs  ei 
cceremoni<w  by  high  Latin  authorities. 

Bona  (Opera  Omnia,  p.  562),  writing,  De  Dls- 
ciplina  psullendi,  s.  3,  says :  "  Cteremoniic  quid 
sint,  et  qua;  hujus  nominis  origo.  Eanim  elficacia, 
et  utilitas  ad  dirinum  cultum,  Verse  a  falsis,  et 
superstitiosis  discernendas.    Exteriores  ceremonias- 

sine  intcmo  spiritu  parum  prodcsse 

Sunt  autem  ceremoniae,  si  propria  loqui  velimusi, 
ritus  sancti  in  sacrificiis,  et  divinis  offlciis  ad  Del 
cultum  adhibiti :  sed  migravit  vocabulum  in  usos 
etiam  profanes ;  nam  cum  homines  instituissent  sibi 
inviceni  inclinare,  genua  flectere,  manus  osculari : 
h»  et  alisB  honons  exhibitiones,  cum  proprio  nomine 
carsrent,  cceptss  sunt  etiam  ceremoniss  dici." 

Van  Espen  (Jus  Eccles.  Universum,  p.  410,  t.  v^ 
cap.  I,  de  cclebratione  Missarum)  speaking  of  the 
celebration  of  the  Eucharist,  says: — "Certum  tamen 
est  ipsum  apostolis  suis,  totique  Ecclesia^  in  eorum 
persona,  potestatem  auctoritatemque  dedisse  eft 
omnia  in  augustissimi  hujus  mysterii  ritOnu  sea 
cceremoniis  addendi,  demendi,  immutandi  quss  iUiiu 
dignitati  et  populorum  dcvotioni  pro  temporum  et 
locorum  diversitate  magis  congrucre  judlcarent.'^ 
Here,  ritus  and  arremonue  are  not  separate  services, 
but  certain  ingredients  or  accompaniments  of  one 
service,  tiiat  of  the  Eucharist. 

Gavanto  (vol.  1,  p.  8,  ed.  1823,  Venice),  a  great 
Konian  ritualist,  says,  that  Bona  and  Suarez  both 
define  ccuremonia  as  "actio  religiosa  ad  cultum  et 
dccentiam  sacrificii  ab  ecclcsi^  instituta."  And 
then  he  quotes  Quarti's  opinion  ^Gavanto  Thesaurus 
Sacroram  Kituum,  vol.  1,  p.  4,  Pars  I.,  in  Rubridt 
Generali). 

The  Council  of  Trent,  in  the  S2nd  session,  the 
5th  chapter,  De  Missss  C^remoniis  et  Ritihus,. 
speaks  as  follows: — "Quumque  nature  hominnm 
ea  sit,  ut  non  facile  queat  sine  adminiculis  exteriori-^ 
bus  ad  rerum  divinarum  meditationem  sustoUi, 
propterea  pia  mater  ecclesia  ritus  quosdam  ut  scilicet 
qussdam  submissa  voce  alia  rero  elatiore  in  miss^ 
pronuucierentur,  instituit,  ceremonias  item  adhi- 
buit;  ut**  (these  are  instances  of  ceremonies) 
"  mysticas  benedictiones,  biminoy  thvmiamata.  Testes^, 
aliaque  id  genus  multa  ex  apostohc4  discipline  et 
traditione,  quo  et  majestas  tanti  sacrificii  com- 
menderetur,  et  mentes  fidelium  per  hsec  visibili* 
religionis  et  pietatis  signs  ad  rerum  altissimarum^ 
qu«  in  hoc  sacrificio  latent,  contemplationem  exci» 
tarentur."  Whatever  authority  this  passage  may 
have,  it  would  appear  to  include  under  the  titto- 
Certmonioi,  among  other  things,  the  use  of  lights, 
incense,  and  of  vestments. 

There  is  no  doubt  that  the  terms  rites  and  cere* 
monies  are  sometimes  used  in  the  sense  contended- 
f  or  by  the  defendants ;  but  on  the  whole  the  result 
of  this  examination  of  authorities  leads  me  to  the 
conclusion  that  there  is  a  legal  distinction  between 
a  rite  and  a  ceremony;  the  former  consisting  in 
service  expressed  in  words,  the  latter  in  gestures  or 
acts  preceding,  accompanying,  or  following  the 
utterance  of  these  words.  Applying  this  principle 
to  the  charges  before  me,  I  am  of  opinion  that  the 
matters  complained  of  must  be  considered  in  law  as 
ceremonies. 

Before  I  proceed  to  consider  the  greater  question, 
whether  there  are  ceremonies  forbidden  by  the 
ecclesiastical  law  of  England,  and  more  especially 
by  that  part  of  it  which  consists  of  the  provisions 
of  the  Prayer-book  and  the  Statute  of  Uniformity, 
I  think  it  right  to  drew  attention  to  the  judgment 
of  the  Church  Universal,  and  especially  of  "  that 
pure  and  apostolical  branch  of  it  established  in 
this  realm,"  upon  the  general  subject  of  ceremonies. 
And  from  that  judgment  it  will,  I  think,  appear  tiiat 
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esaentiai  distinction  is  drawn  between  those  which 
are  froin  tlieir  origin  immutable,  and  those  which  it 
is  competent  to  the  proper  auth<jritici  to  mould 
aooording  to  the  varying  necessities  and  exigencies 
of  each  particular  Church. 

The  only  orders  given  in  the  New  Testament  with 
respect  to  the  ritual  of  the  church  are  of  the  most 
general  kind,  and  are  to  be  found  in  the  following 
passages:  St.  Paul,  in  his  first  epistle  to  the 
Carinihians,  directs: 

VMM'*  9'fis  0tM0%0f€9if  ytfir^t* 

and  again, 

which  we  render, 

"  Let  all  tblDgB  be  done  to  edification," 
and 

"Let  all  things  be  done  decently  and  in  order." 

St.  Augustine,  whose  authority  our  church  so 
highly  rci^ards,  observes  (Ep.  36,  tom.  ii.,  p.  101), 
^In  Us  rebus  de  quibus  nihil  certi  statuit  Scriptura 
Divina,  mos  populi  Dei  vel  instituta  majorum  pro 
lege  tenenda  sunt ;"  and  to  the  same  effect  writes 
St.  Jerome  (£p.  xxviii.,  ad  Lucinium  Bssticum). 

Whea  Augustine,  the  missionary  of  Gregory  the 
Great  (to  whom  this  country  is  so  much  indebted), 
found  the  ancient  British  churches  in  possession  of 
a  ritual  in  accordance  with  the  Galilean  use  and 
that  of  the  Eastern  Church,  he  became  perplexed 
what  course  to  pursue,  and  wrote  for  advice  on  the 
subject  to  the  Pope.  From  our  old  historian  Bede 
we  learn  how  wise  an  answer  he  received : — (Bcda, 
Hist.  L  27,  IL  Interrogatio  Augustini.) — "  Cum  una 
sit  fides,"  wrote  Augustine,  "  cur  sunt  ecclesiarum 
diverssB  consoetudines,  et  altera  consuetudo  mis- 
samm  in  sanctA  Boman&  ecclesi&  atque  altera  in 
Galliamm  tenetur?  Respondit  Gregorius  Papa. 
Novit  fratemitas  tua  Bomanae  ccclesisc  consuetu- 
dinan,  in  qua  se  meminit  nutritam.  Sed  mihi 
placet,  sive  in  Bomanft,  sive  in  Galliamm,  seu  in 
qualibet  eoclesift  aliquid  invenisti  quod  plus  Oronipo- 
tenti  I>eo  possit  placere,  sollicit^  eligas  et  in  Anglo- 
ran  eodesiAy  quse  adhuc  ad  fidem  nova  est,  institu- 
tione  prBcipoa,  que  de  multis  ecclesiis  coUigere 
poCaisti,  inf  nndas.  Non  enim  pro  locis  res,  sed  pro 
bonis  rebus  loca  amanda  sunt.  £z  singulis  ergo 
qmhnsque  ecclesiis,  que  pia,  qu»  religiosa,  quse 
recta  sunt  dige,  et  hsec,  quasi  in  f  asdcuium  collects, 
apod  Anglomm  mentea  in  oonsuetudinem  depone." 
See  also  Field,  Dean  of  Gloucester  Tof  the  Church, 
voL  8,  p.  527),  and  Burnet  in  his  History  of  the 
Befonnation  (£d.  Pocock,  voL  2,  p.  155). 

The  langoage  of  oor  Church  in  her  articles  on 
this  anhject  is  expressed  as  follows : — 

In  Article  XX. — 

W  tk€  Authority  of  the  Church,— The  Church 
ham  power  to  deoree  rites  and  ceremonies 
sad  anthority  in  controversies  of  faith:  And 
yst  it  is  not  lawful  for  the  Church  to  ordain 
anything  that  is  contrary  to  God's  Word  written, 
neither  may  it  so  expound  one  place  of  Scripture 
that  it  be  repugnant  to  anoUier.  Wherefore, 
althongh  the  Church  be  a  witness  and  a  keeper  of 
Holj  Writ,  yet,  as  it  ought  not  to  decree  anyUiing 
sgidnst  the  same,  so  besides  the  same  ought  it  not 
to  enforce  anything  to  be  believed  for  necessity  of 
aslvatioa. 

And  in  the  XXXIV th  Article,— 

Of  the  Dradiiiom  of  the  Chwrch, — It  is  not  neces- 
laiy  that  traditions  and  ceremonies  be  in  all  places 
one,  or  utteriy  lilse,  for  at  all  times  they  have  been 
divers,  and  may  be  changed  according  to  the  diver- 
sities of  coontries,  times,  and  men's  manners,  so 
that  notliing  be  ordained  against  God's  Word. 
WlMisoerver  throngh  Ins  private  judgment,  willingly 
and  pnrpoMly,  doth  openly  break  the  traditions  and 
eeraoionica  of  the  Church,  whidi  be  not  repugnant 
to  tiw  Wotd  of  Gody  and  be  ordained  and  aj^roved 


by  common  authority,  ought  to  be  rebuked  openlj 
(that  others  may  fear  to  do  the  like),  as  he  that 
offendcth  against  the  common  order  of  the  Church, 
and  hurtcth  the  authority  of  the  magistrate,  and 
woundeth  the  consciences  of  the  weak  brethren. 
£very  particular  or  national  Church  hath  authority 
to  ordain,  change,  and  abolish  ceremonies  or  rites  Gt 
the  Church,  ordained  only  by  man's  authority,  so 
that  all  things  be  done  to  edifying." 

Bishop  Bevcrid^e  (few  higher  authorities  could 
be  invoked)  in  his  "  Ecclesia  Anglicana  £k;clesia 
Catholica,  or  the  Doctrine  of  the  Church  of  Eng- 
land consonant  to  Scripture,  Reason,  and  Fathers,  in 
a  Discourse  upon  the  Thirty-nine  Articles :  "  (Ox- 
ford Edition.  1840),  vol.  2,  comments  upon  Articlo 
XX.  pp.  119,  121,  123,  322,  335,  and  goes  on  then  to 
recite  a  great  number  of  instances  in  which  the  pro- 
vincial councils  of  different  countries  have  made 
ordinances  with  respect  to  their  own  ntual  obser- 
vances, and  adds :  ''  And  thus  we  see  how  many 
even  of  the  very  rights  and  ceremonies  which  are 
still  in  use  amongst  us  were  long  ago  ordained  by 
provincial  churches  met  together  in  souncil.  Many 
more  might  I  heap  up  to  the  same  purpose,  but 
these  may  be  enough  to  show  how  the  provincial 
or  national  churches  of  Christ  in  all  ages  since 
his  Incarnation  have  still  exercised  this  power 
in  ordaining,  altering,  and  abolishing  ceremonies, 
which  certainly  they  would  never  have  done  if 
they  had  not  believed  they  had  power  to  do  it. 

Bishop  Jeremy  Taylor  (vol.  14,  Heber's  edit.),  in 
his  Kule  of  Conscience  (p.  21),  lays  down  as  rule  9. 
"  All  those  rituals  which  were  taught  to  the  Church 
by  the  Apostles  concerning  ministries  which  were 
of  divine  institution  do  oblige  all  Christendom  to 
their  observation.  The  bishop  also  distinguishes 
between  alterable  and  unalterable  rites,  (pp.  23, 109) 

Luther  in  the  Formula  Missss  et  Communionis  for 
the  Church  of  Wittemberg,  which  appears  to  have 
been  written  in  1523,  speaking  of  the  ceremonies  of 
Divine  worship  which  he  recommends,  says: — 
**  Sexto,  requitur  Evangelii  lectie.  Ubi  nee  candelas 
neque  thuriflcationem  prohibemus,  sed  nee  exigimus, 
esto  hoc  liberum."  {iyee  note  by  Daniel  on  this. 
Codex  Liturg^cus,  Leipsic,  1848.) 

The  same  spirit  of  true  liberality  is  exemplified  in 
the  writings  of  the  late  most  distinguished  Ame- 
rican prelate,  the  Bishop  of  Vermont:  (Law  of 
Bitualism,  by  Bisliop  of  Vermont,  p.  84.) 

Great  variety  of  usage  is  to  be  found  in  the  Greek, 
the  Roman,  the  Galilean,  and  the  English  churches 
upon  this  subiect.  Ail  persons  moderately  ac- 
quainted with  ecclesiastical  history  are  aware  with 
what  zeal  and  tenacity  the  Church  of  Milan  has 
clung  to  its  Ambrosian  rite  (Expositione  della  Cere- 
monie  della  Massa  privata  guista  il  Rito  Ambroeiani^ 
p.  18,  e.  20>— of  the  various  liturgies  of  the  Greek 
Church,  and  the  different  uses  in  England  which, 
though  much  reconciled  by  the  famous  use  of 
Sarum,  were  ultimately  merged  in  our  present 
Prayer-book. 

I  will  dose  my  citations  on  this  subject  with  one 
from  the  great  Roman  Ritualist,  Bona.  [The 
learned  judge  here  read  from  Bona  Opera  Omnia, 
Rerum  Liturgicarum,  lib.  i.,  cap.  xxiii.,  p.  205  ;  and 
Bona  Rer.  Lit.,  lib.  i.,  c.  18,  s.  1,  p.  242 ;  t6idl  s.  9, 
p.  247.] 

I  have  thought  it  expedient  to  recite  the  fore- 
going authorities  upon  the  nature  of  rites  and 
ceremonies  in  order  to  fortify  my  position,  that  the 
questions  now  pending  before  me  in  no  way  affect 
the  relations  of  the  Church  of  England  to  the 
Church  Catholic,  but  have  reference  solely  to 
matters  of  detail  and  order  in  her  ministrations, 
which  every  independent  Church  has  stall  times 
claimed  Mid  exercised ;  and  having  tlius,  I  trust, 
divested  the  issue  of  the  case  before  me  of  that 
importance  which  has  been,  not  unnaturally^  ^jec- 
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^pt,  ascribed  to  it  by  the  excited  feelings  of  both 
fiarties,  I  retam  to  the  consideration  of  Uie  charges 
contained  in  these  criminal  articles. 

I  am  not  called  upon  to  pronounce  in  the  judg- 
ment which  I  am  about  to  deliver  any  decision  upon 
«ny  question  of  doctrine.  If,  indeed,  the  law  had 
cast  so  grave  a  responsibilitj  on  me,  I  should  have 
much  considered  whether  it  would  not  have  been 
light  and  proper  to  have  invoked  the  aid  of  spiritual 
assessors,  competent  from  their  position  and  learn- 
ing in  the  Church  to  have  assisted  and  guided  me 
in  the  discharge  of  such  a  duty.  I  thank  God,  liow- 
€Ter,  that  no  such  consideration  embarrasses  me  pn 
ihe  present  occasion. 

Two  conclusions  result  from  the  premises  which 
J  have  stated :  first,  that  the  matters  in  dispute  are 
ceremonies ;  and,  secondly,  that  they  belong  to  that 
•category  of  ceremonies  which  are  designated 
'*  mutable."  There  is  also  a  proposition  of  fact 
which  should  be  mentioned  in  this  place,  that  none 
•of  the  ceremonies  (complained  of  are  expressly  di- 
rected to  be  used  either  in  the  Prayer-book  or  the 
Act  of  Uniformity.  The  promoter  avers,  and 
undertakes  to  prove,  that  with  respect  to  these 
matters  of  charge,  Mr.  Mackonochie  has  violated 
the  Statutes  of  Uniformity,  certain  specified  canons 
of  those  enacted  by  the  Convocation  and  Crown  in 
1603,  and  the  general  ecclesiastical  law. 

The  counsel  for  Mr.  Mackonochie  have  contended 
that,  inasmuch  as  a  breach  of  the  Statutes  of  Uni- 
formity rendered  Mr.  Mackonochie  liable  to  be  pro- 
ceeded against  criminally  in  a  court  of  common 
law,  as  well  as  in  this  court,  I  am  bound  to  apply 
4he  same  rules  and  observe  the  same  strictness 
required  by  the  common  law  courts  in  a  matter  of 
indictment.  I  am  of  a  different  opinion,  having 
legard  both  to  principle  and  to  precedent ;  nor  do  I 
admit  the  proposition  that  unless  Mr.  Mackonochie 
be  proved  to  have  committed  a  breach  of  the  Sta- 
tutes of  Uniformity,  although  he  should  be  proved 
to  have  offended  against  the  law  ecclesiastical,  that 
he  is  entitled  to  an  acquittal  from  the  charges  now 
laid  against  him.  I  deem  it  to  be  my  duty  to  con- 
sider whether  the  defendant  be  or  be  not  proved  to 
have  offended  against  the  laws  ecclesiastical  in  the 
matter  of  one  or  more,  or  all,  of  these  criminal 
charges,  and  to  give  my  decision  accordingly. 

I  have  been  referred  to  the  case  of  R.  v.  Sparhu, 
8  Mod.  Bep.  79 ;  Cripps,  Laws  of  the  Chur^,  626 ; 
2  Bum's  £ccL  Law,  429.  This  was  an  indictment 
in  the  first  year  of  James  II.  against  the  clergy- 
man, at  the  Quarter  Sessions  in  Devonshire,  for 
using  a/uM  nrtceg  in  the  Church,  and  alia  modo  than 
cnentioned  in  the  Book  of  Common  Prayer;  and 
the  indictment  concluded  contra  forman  statuti^  &c. 
He  was  found  guilty,  and  fined  100  marks.  Upon 
writ  of  error,  it  was  admitted  that  offences 
against  these  statutes  might  be  inquired  of  by 
the  justices,  but  the  indictment  was  held  bad, 
ior  that  it  ought  to  have  alleged  that  the  de- 
fendant used  other  forms  and  prayers  instead  of 
those  enjoined,  which  were  neglected  by  him ;  for 
that  otherwise  any  person  might  be  indicted  who 
used  prayers  before  his  sermon  other  than  such  as  are 
(required  by  the  Book  of  Common  Prayer ;  and  Mr. 
Cripps  observes  that  although  this  decision  estab- 
lished that  justices  had  jurisdiction  in  such  cases, 
and  that  indictments,  properly  framed  for  offences 
against  these  statutes,  might  be  inquired  of  b^ 
them,  yet  it  is  probable  that  indictments  of  thu 
fiature  have  been  very  rarely,  if  ever,  preferred ; 
ifor  the  jurisdiction  of  the  Ecclesiastical  Court  was 
in  no  way  taken  away  by  those  statutes.  And 
wherever  it  may  have  been  necessary  to  institute 
May  penal  proceedings  against  clergymen  for  the 
omisdoa  ol,  or  addition  to,  anything  contained  In 
tfbe  Book  of  Common  Prayer,  the  proceeding  has 
^nlbMj  beeo  always  in  tbs  Ecclesiastical  Court ; 


and,  indeed,  prosecutions  in  the  temporal  eonrts 
upon  those  statutes  seem  to  have  been  disoomrafed 
by  the  judges ;  for  in  a  case  at  the  Thetfofd  Lent 
Assizes  in  1795,  a  clerk  was  indicted  upon  tiMW 
statutes,  but  the  evidence  was  not  that  he  left  outer 
added  any  prayers  or  altered  the  form  of  wocsbip^  but 
that  he  did  not  read  prayers  twice  on  a  Sunday,  but 
alternately  one  Sunday  in  the  morning  and  the  next 
in  the  evening,  and  omitted  to  read  them  at  all  on 
certain  saints'  days.  Mr.  Baron  Perryn,  who  tried 
the  indictment,  observed  that  it  was  prima  itmpm^ 
sionit,  and  being  of  opinion  that  the  offence  com- 
plained of  was  purely  of  ecclesiastical  cognisance, 
and  not  the  subject  of  prosecution  in  the  temporal 
courts,  directed  the  jury  to  acquit  the  defenoant, 
which  they  accordingly  did. 

Looking  at  all  the  circumstances,  it  does  not 
appear  to  mo  that  the  case  of  Rtx,  t.  j^Nirfesf  ie 
worthy  of  much  attention,  and  it  will  in  no  waj 
infiuence  my  judgment.  The  principal  heads  nnder 
which  the  argument  of  the  counsel  for  the  pso* 
motor  may  be  ranged  appear  to  me  to  be  the  fol- 
lowing:—First,  that  as  by  each  and  all  of  the 
practices  charged  in  these  articles  a  new  lite  or 
ceremony  has  been  added  by  Mr.  Mackonodde  to 
those  which  are  prescribed  by  the  Statutes  of  Uni- 
formity, such  practices  are  unlawful ;  secondly,  that 
these  particular  additions  are  expressly  prohibited ; 
thirdly,  that  they  are  by  necessary  implication  pro- 
hibited, inasmuch  as  they  are  connected  with 
Roman  or  Popish  doctrines ;  fourthly,  that  as  sndi 
they  have,  as  a  matter  of  fact,  been  disused  ever 
since  the  Itefurmation.  Now  it  appears  to  me 
necessary  to  examine,  in  the  fir^t  instance^  these 
two  last  grounds  of  objection,  inasmudi  as  a  con- 
sideration of  the  weight  due  to  them  must  affect 
the  general  application  of  the  law— wherever  It  be 
obscure  ot  ambiguous,  or  silent  as  to  positive  pre- 
cept— to  the  particular  subject  of  these  crinunal 
charges. 

I  will,  therefore,  consider  in  the  first  instance 
what  weight  is  to  be  ascribed  to  the  proposition— 
**  that  they  are  by  necessary  implication  prohibiled, 
inasmuch  as  they  are  connected  with  Boman  or 
Popish  doctrines.**  The  counter  proposition  i^ 
pears  to  be  that  the  similarity  of  these  ornaments 
and  practices  with  those  in  the  Church  of  Borne 
does  not  furnish  a  safe  criterion  whereby  to  try  the 
question  of  their  legality  in  the  Church  (tf  Eng- 
land. That  the  true  cnterion  is  conformity  with 
primitive  and  catholic  use,  and  not  antagonism  to 
Rome.  A  great  part  of  the  arguments  addreeaed  to 
me  by  the  counsel  on  both  sides  was  founded  npon 
one  or  the  other  of  these  propositions.  I  am  Teiy 
far  from  complaining  of  these  arguments,  or  of  tlM 
length  to  which  they  extended,  for  in  my  opinion  a 
careful  consideration  of  these  propositions,  however 
large,  grave,  and  difficult,  is  a  necessary  prelimi- 
nary to  the  due  construction  of  the  laws,  formu- 
laries, and  usages  involved  in  the  present  inquiry. 
They  must,  if  this  construction  be  doubtful, 
receive,  so  to  speak,  a  colour  and  complexion 
from  the  judgment  which  is  formed  upon  the 
spirit  and  principles  which  governed  the  re- 
formation of  our  Church.  It  is  my  duty  to  form 
this  judgment  upon  an  historical  exanunation — 
however  unequal  my  powers  may  be  to  the  task— 
into  the  principal  acts  of  the  State  and  the  Church 
which,  since  tne  great  epoch  of  the  l^if ormation, 
have  introduced,  accompanied,  and  settled  the  eccle- 
siastical establishment  of  this  kingdom. 

It  is  scarcely  necessary  to  say  that  where  the 
language  of  a  statute  is  plain,  I  must  obey  ifti  or 
that  where  the  Court  of  Appeal  has  laid  down  a 
minciple  applicable  to  this  case,  I  must  fcdlow  it 
But,  where  I  have  no  such  guide,  I  must  seek  the 
exposition  of  the  law  from  the  general  language  of 
the  cardinal  statatei^  the  public  and  anthocitatiTe 
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dedarmtkMU  which  aocompanied  and  illuBtrated 
tlwni,  and  jodidal  construction  which  they  have 
veoeired,  the  formiilaries  which  these  statutes 
Oidered,  whether  with  or  without  the  concurrent 
MUlctioQ  of  the  Church,  though  happily  the  hitter 
sltematiTe  is  of  rare  occurrence.  I  must  also  con- 
aider  the  canons  which  bind  the  clergy,  and  opinions 
of  the  bishops  and  great  divines  of  our  Chuich,  who 
were  not  unfrequently  also  the  councillors  of  the 
slate  and  the  authors  of  the  formularies. 

I  propose  to  pursue  my  investigation  in  the  fol- 
lowing order:  first,  I  will  consult  the  law;  secondly, 
I  will  hare  recourse  to  historical  and  theological 
statements.  The  inquiry  into  the  law  admits  of  the 
following  sub-division :  the  statute  law ;  the  canons 
enacted  since  the  Beformation;  and  the  general 
oomoMm  law  of  the  Church.  In  the  history  of  no 
kingdom  is  the  independence  of  the  national  Church 
written  with  a  firmer  character  than  in  that  of  Eng- 
land, in  the  statutes  of  the  realm,  in  the  decisions  of 
jodicisl  tribunals,  and  the  debates  of  Parliament : 
rPbillimore's  International  Law,  yoL  2,  p.  412,  416.) 
This  is  to  be  learned  from  the  Constitutions  of 
Clarendoa  (a.  d.  1164)  and  the  penalties  attached  to 
the  Sututes  of  Prorisors  (25  Edw.  d,  st.  6,  a.  d. 
1850)  snd  (d  Prsmunire,  the  16  Rich.  2,  c  5, 
38  Sdw.  8,  St.  2,  c  1,  the  24  Hen.  8,  c.  12,  and 
the  great  case  of  Cnwdhzy:  (Stillingfleet's  Ecclc- 
SBsstical  Cases,  toL  2,  p.  49,  and  8  Coke  1.) 

At  the  pefk)d  of  the  Reformation  the  national 
Chnrdi  inteoduoed  an  express  denial  of  the  authority 
of  the  Pope— henceforth  called  in  all  public  Acts 
and  documents  the  Bishop  of  Rome  —  into  her 
articles  and  canons,  and  an  acknowledgment  ol  the 
temporal  supremacy  of  the  Crown  over  the  ecclesi- 
astical as  well  as  the  civil  state.  Henry  VIII.  was 
excommunicated,  and  in  the  bull  his  subjects  were 
commanded  to  renounce  their  allegiance,  and  the 
noUes  were  ordered  '*sub  ejusdem  excommunica- 
lionis  ac  perditionis  bonorum  suorum  pcenis,"  to 
adte  with  all  Christian  princes  in  expelling  Henry 
from  England.  Elisabeth  was  excommunicated  in 
pretty  similar  terms,  but  not  until  twelve  years 
after  her  accession.  In  answer  to  a  request  from 
the  Emperor  and  other  Catholic  princes  that  she 
woold  aUow  the  Roman  Catholic  places  of  worship, 
the  replied  that  she  would  not  allow  them  to  keep 
im  a  distinct  communion,  alleging  her  reasons  in 
Inese  lemaricable  words,  **for  there  was  no  new 
faith  propagated  in  England;  no  religion  set  up 
hot  that  which  was  commanded  by  our  Saviour, 
psactised  by  the  primitive  Church,  and  unanimously 
approved  by  the  fathers  of  the  best  antiquity.**  The 
Boinan  Catholics,  both  in  England  and  Ireland, 
npear  to  have  outwardly  conformed  to  the  services 
of  the  Church  for  about  ten  years. 

The  peeoliar  character  of  the  English  people  and 
the  English  Church,  is  also  strongly  shown  in  their 
determination  not  to  admit  the  general  body  of  the 
canon  law  into  these  realms,  but  only  such  portions 
of  it  as  were  consistent  with  the  constitution,  the 
oomnxm  law,  and  the  peculiar  usages  of  the 
Anglican  Church.  The  rules  of  the  general  canon 
law  were  principally  introduced  into  this  country, 
and  considerably  modified  in  their  introduction 
tfarongh  the  medium  of  provincial  constitutions 
passed  by  the  authority  of  the  metropolitans  of 
England.  It  is  true  that  the  Pope  endeavoured  to 
mamtain  his  authority  in  this  matter  by  sending 
legates  from  time  to  time,  and  by  the  device  of 
creating  the  Archbishop  of  Canterbury  "legatus 
natos  "  of  the  Holy  See.  But  England  possesses  in 
her  provincial  constitutions,  collected  by  Lynwode, 
a  body  of  domestic  ecdesiastiod  law,  upon  which, 
befofo  the  Reformation,  a  national  independent 
fharacter  was  in  many  respects  impressed.  The 
eoonnon  law  was  always  disposed  to  recognise  these 
OQnstitotioii%  while  to  the  general  canon  law  it 


always  manifested  considerable  averseness :  (Inett's 
Origines  Anglicanae,  voL  2,  p.  228.) 

But  it  has  always  been  the  doctrine  of  the  tem- 
poral and  ecclesiastical  courts  since  the  Beformation 
that  the  constitutions  contained  in  Lynwode,  and 
the  general  usages  of  the  Church,  and  certain  por- 
tions of  the  canon  law  admitted  by  those  usages,  are 
still  binding  upon  the  Church  of  this  realm.  I  will 
give  some  instances :— So  late  as  the  year  1848 
criminal  articles  were  preferred  against  a  clerk  in 
holy  orders  for  accepting  a  benefice  with  cure 
of  souls  whilst  in  possession  of  another  benefice 
with  a  cure  of  souls  without  dispensation.  The 
articles  alleged  that  by  the  29th  canon  of  the  24th 
Council  of  Lateran,  a.d.  1215,  he  was  ipso  jure 
deprived  of  the  first  living.  Sir  H.  Jenner  Fust 
observed,  "The  first  of  the  articles  set  forth  the 
law,  namely,  Uiat  by  a  decree  of  the  Council  of 
Lateran,  when  any  person  in  possession  of  a  benefice 
with  cure  of  souls  shall  accept  another  like  benefice, 
the  former  became  void,  that  is,  he  loses  that  bene- 
fice, and  that  is  the  law  of  this  country  at  this 
time.  The  statute  of  Henry  VIU.  does  not  affect 
this  law,  except  that  it  makes  the  other  living  void- 
able ;  that  is,  by  sentence,  or  void  by  presentation 
of  the  patron.  .  .  Under  these  circumstances, 
the  facts  being  proved,  the  court  is  bound  to  sign  a 
sentence,  declaring  the  perpetual  curacy  of  Forest- 
liill  void  by  Mr.  Mavor^s  acceptance  of  another 
benefice  with  cure  of  souls." 

In  the  case  of  Saunders  v.  ffeacL  8  Curteis's  Rep. 
557,  Sir  Herbert  Jenner  Fust  said,  '*  It  has  been 
made  a  subject  of  complaint,  on  behalf  of  Mr.  Head, 
that  the  articles  do  not  contain  any  specification  of 
the  law  relied  on  to  establish  them ;  that  the  first 
article  is  merely  general,  and  that,  under  such 
general  pleading  it  is  difilcult  for  a  defendant  to 
know  how  to  address  himself  to  the  question  of  law 
applicable  to  his  case ;  that  the  canon  law  has  been 
referred  to  generally  without  particular  specifica- 
tion."     (P.  579)— "  Now  the  objection 

taken  in  this  case  is  not  taken  for  the  firat  time ;  it 
has  been  frequently  taken  in  this  court,  and  as  often 
overruled.  The  answer  always  given  to  the  objection 
is,  that  where  the  general  law  ecclesiastical  is 
relied  on,  it  is  not  necessary  to  ple^d  specificalljr ; 
that  where  the  offence  is  one  generally  cognisable  in 
the  Ecclesiastical  Court,  it  is  not  necessary  to  point 
out  the  particular  canon  or  statute  on  which  the 
proceedings  are  founded.** 

In  the  case  of  Kemp  v.  Wickes,  Sir  John  Nicholl 
said :  **  The  law  of  the  Church  of  England  and  its 
history  are  to  be  deduced  from  the  ancient  general 
canon  law,  from  the  particular  constitutions  made 
in  this  country  to  regulate  the  English  Church, 
from  our  own  canons,  from  the  rubric,  and  from 
any  Acts  of  Parliament  that  nuiy  have  passed  upon 
the  subject ;  and  the  whole  may  be  illustrated  also 
by  the  writings  of  eminent  persons:**  {Kemp  v. 
Wickes,  8  Phil.  Rep.  27G.) 

In  the  prear  18GG  a  royal  licence  was  granted  to 
Convocation  to  alter  certain  canons  of  1G08.  The 
licence  recited  the  25th  Hen.  8,  c  29,  restraining  the 
meeting  of  Convocation,  and  continued  as  follows : 
''  And,  further,  by  the  said  Act  it  is  provided  that 
no  canons,  constitutions^  or  ordinance  should  be 
made  or  put  in  execution  within  this  realm,  by 
authority  of  the  Convocation  of  the  clergy,  which 
shall  be  contrariant  or  repugnant  to  the  King's 
prerogative  royal,  or  the  customs,  laws,  or  statutes 
of  this  realm,  anything  in  the  said  Act  to  the 
contrary  thereof  notwithstanding ;  and,  lastly,  it  is 
also  provided  by  the  said  Act  that  such  canons, 
constitutions,  ordinances,  and  synodals  provincial 
whidi  then  were  already  made,  and  which  were  not 
contrary  or  repugnant  to  the  laws,  statutes,  and 
customs  of  this  realm,  nor  to  the  damage  or  hurt  of 
the  King's  prerogative  royal,  should  then  still  be 
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used  and  executed  aa  they  were  upon  making  of  the 
said  Act,  till  such  time  as  they  should  be  yiewed, 
searched,  or  otherwise  ordered  and  determined  by 
the  persons  mentioned  in  the  said  Act,  or  the  more 
part  of  them,  according  to  the  tenor  or  form  and 
efiFect  of  the  said  Act,  as  by  the  said  Act  amongst 
dirers  other  things  more  fully  and  at  largo  it  doth 
and  may  appear." 

Having  maile  these  obserrations  with  regard  to 
the  connection  that  subsists  between  the  law  as  to 
the  Church  before  and  after  the  Beformation,  I  will 
now  advert  to  the  evidence  of  identity  furnished  by 
our  history  and  theology  since  the  Keformation. 
[His  Lordship  here  read  the  Answer  of  the  Devon- 
shire Rebels  in  1549,  and  extracts  from  5  Foxe's 
Acts  and  Monuments,  734.1:  (Collier  Eccl.  Hist, 
vol.  5,  book  4,  p.  406,  and  vol.  6,  803  ;  Neale  Hist. 
236 ;  Madoz,  78 ;  Burnet's  Reformation,  vol.  2,  p.  150 ; 
Hooker,  book  4,  cc.  8,  9 ;  the  30th  Canon  ;  Dr.  Jack- 
son's Works,  vol.  12,  c.  21,  pp.  131,  161,  ed.  1845,  in 
confirmation  of  this  identity.) 

In  the  warrant  issued  by  Charles  II.  for  the  con- 
ference at  the  Savoy,  which  preceded  the  adoption 
of  our  present  Pmyer-book  (Card.  Conf.  300),  a 
commission  of  certain  persons  is  appointed  to  advise 
upon  and  review  the  said  Book  of  Common  Prayer, 
comparing  the  same  with  the  most  ancient  liturgies 
which  have  been  used  in  the  Church  in  the  primitive 
and  purest  times. 

So  careful  were  the  compilers  of  this  great  trea- 
sure of  the  Church  that  it  should  speak  the  Catholic 
language,  to  which  Christian  ears  and  hearts  had 
been  accustomed,  while  the  apostolical  spirits  and 
doctHne  still  guided  the  undivided  Church :  (Donne's 
Works,  vol.  3,  p.  11 ;  Bishop  Cosih's  Preface  to 
Notes  on  Common  Prayer ;  Archbishop  Brarohall's 
Just  Vindication  of  the  Church  of  England,  Works, 
folio,  Dublin,  c.  9;  Bishop  Beveridgc's  Codex 
Canonum  EcdesisD  Primitivae  vindicatus  ac  illus- 
tratus,  preface,  s.  6;  Barrow*s  Treatise  on  the 
Pope's  Supremacy ;  Bishop  Sanderson's  Preface  to 
Fourteen  Sermons:  Bishop  Smalridge, voL  1,  p.  145 ; 
Archbishop  Tenison's  Discourse  of  Idolatry,  c.  12, 
p.  279;  Bishop  Boll  on  the  Corruptions  of  the 
Church  of  Rome.) 

In  addition  to  this  mass  of  evidence  derived  from 
the  writings  of  English  Divines  I  may  cite  the 
following  testimonies  to  the  same  e£fect  from  the 
works  of  three  distinguished  foreigners,  who 
watched  with  deep  interest  the  form  which  the 
Reformation  of  the  Church  took  in  England — Isaac 
Casaubon,  Hugo  Grotius,  and  Saravia : 

Casaubon  (ad  Salmas  Epist.  837,  p.  489,  A.  D. 
1612):  ^Qnod  si  me  conjectura  non  fellit,  totius 
Reformationis  pars  integerrima  est  in  Anglia,  ubi 
cum  studio  veritatis  viget  studium  antiquitatis." 
(Epist  ad  Cardinal  Perron,  p.  494):  '*Parataest 
Ecclesia  Anglicana  fldei  suse  reddere  rationem,  et 
rebus  ipsis  evincere,  auctoribus  Reformationis  hic 
institutae  non  fuisse  propositum  novam  aliquam 
ecdesiam  condere,  ut  imperiti  et  malevoli  calum- 
niantur ;  sed  quae  crant  collapsa,  ad  formam  revo- 
care  qu&m  fieri  posset  optimam ;  optimam  autem 
judicarunt  nascenti  Ecclesiss  ab  Apostolis  traditam, 
et  proximis  seculis  usurxMtam." 

Hugo  Grotius  (Epist.  ad  Boetsaeler,  Ep.  62,  p.  21, 
ed.  1637^ :  "  Certum  est  mihi  Xtir«v^Mi»  Angli- 
canam,  item  morem  imponendi  manus  adolescen- 
tibus  in  memoriam  Baptismi,  auctoritatem  Episco- 
porum,  et  Presbyteria  ex  solis  Pastoribus  composita 
multaque  alia  ejusmodi  satis  congruere  institutis 
vetustiorifl  Ecclesisc,  a  qtiibus  in  GalUft  et  Belgio 
recessum  negare  non  possumus."  (Epist  ad  Cor- 
yinum,  Epist.  p.  434) :  Qui  illam  optimam  anti- 
quitatem  sequuntur  ducem,  iis  non  eveniet  ut 
multum  sibi  ipsis  sint  discolores.  In  Anglid  vides 
quam  bene  processerit  dogmatum  noxiorum  repur- 
^tio ;  hJlc  maxime  de  caus&,  quod  qui  id  sanctis- 


simum  negotium  procurandum  suscepere,  nihil 
admiserint  novi,  nihil  sui,  sed  ad  meUora  seculs 
intentam  habuere  oculorum  aciem." 

Hadrian  Saravia,  the  friend  of  Hooker:  ''Among 
others  that  have  reformed  their  churches,  I  have 
often  admired  the  wisdom  of  those  who  restored  the 
true  worship  of  God  to  the  Church  of  England, — 
who  so  tempered  themselves,  that  they  cannot  be 
reproved  for  having  departed  from  the  ancient  and 
primitive  customs  of  the  Church  of  God  ;  and  that 
moderation  they  have  used,  that  by  their  example 
they  have  invited  others  to  reform,  and  deterred 
none:"  (Wordsworth,  Theophilus  Anglicanua^ 
p.  171.) 

In  1851  the  Archbishops  of  Canterbury  and  York 
and  twenty  bishops,  published  a  statement  in  which 
they  set  forth  "the  undoubted  identity  of  the  Churdi 
1)ef ore  and  after  the  Reformation  ; "  and  that  at  the 
Reformation  the  English  Church  rejected  certun 
corruptions  and  established  ''one  uniform  ritual,'' 
but  "  without  in  any  deg^ree  severing  her  connectioa 
with  the  ancient  Catholic  Church :"  (Phillimore't 
International  Law,  vol.  2,  p.  422,  and  the  Guardiam, 
April  2,  1851.) 

In  1867,  eight  primates  and  sixtv-eight  bishops 
assembled  from  all  parts  of  the  globe,  under  the 
presidency  of  the  Metropolitan  of  Canterbury. 

The  resolutions  of  this  conference  were  prefaced 
by  the  following  introduction : — "  We,  bishops  of 
Christ's  Holy  Catholic  Church,  in  visible  communion 
with  the  United  Church  of  England  and  Irelaody 
professing  the  faith  delivered  to  us  in  Holy  Scrip- 
ture, maintained  by  the  Primitive  Church,  and  by 
the  fathers  of  the  English  Reformation,  now  ••- 
sembled,  by  the  good  providence  of  God,  at  the 
Archiepiscopal  Palace  of  Lambeth,  under  the  presi- 
dency of  the  Primate  of  all  England,  desire,  first,  to 
give  hearty  thanks  to  Almighty  God  for  having 
thus  brought  us  together  for  common  counsels  sua 
united  woi^ip ;  secondly,  we  desire  to  express  tlie 
deep  sorrow  with  which  we  view  the  divided  coor 
dition  of  the  flock  of  Christ  throughout  the  woriid, 
ardently  longing  for  the  fulfilment  of  the  prayer  of 
our  Lord,  'That  all  may  be  one,  as  Thou,  Father, 
art  in  me,  and  I  in  Thee,  that  they  also  may  be  one 
in  Us,  that  the  world  may  believe  that  Thou'hmst 
sent  me ;'  and,  lastly,  we  do  here  solenmly  record 
our  conviction  that  unity  will  be  most  effectually 
promoted  by  maintaining  the  faith  in  its  purity  and 
integrity,  as  taught  in  the  Holy  Scriptures,  held  by 
the  Primitive  Church,  summed  up  in  the  Creeds, 
and  affirmed  by  the  undisputed  general  councils.*' 

But  after  all  no  argument  for  the  continuity  of 
the  Church  of  England  can  be  stronger  than  that 
which  is  derived  from  the  structure,  order,  and  con- 
tents of  the  Prayer-book.  It  contains  the  Brevia- 
rium,  in  which  towards  the  end  of  the  11th  century 
had  been  inserted  all  the  offices  of  the  canonicid 
hours,  called  also  Portiforium  and  in  England 
Portuary,  the  Missale  or  the  service  for  tiie  Holy 
Communion,  and  the  Ordinale,  which  is  referred 
to  under  the  name  of  the  "  Pie  "  in  the  pxefaoe. 
There  were  various  "Uses"  or  Prayer-books  in 
England,  known  as  the  Salisbury,  the  York,  the 
Bangor,  and  the  Hereford  Uses,  and  others.  The 
most  celebrated  appear  to  have  been  the  Porti/orimm 
or  Breviary  of  Sarum,  which  contained  the  daily 
services, — the  Samm  Missal,  which  contained  the 
Holy  Communion  Service,~and  the  Sarum  BCannal, 
a  book  of  occasional  offices.  These  books  of  dero 
tion  seem  to  have  been  compiled  by  Osmund,  Bishop 
of  Salisbury,  about  the  time  of  Uie  Conquest ;  and 
in  1581  a  reformed  edition  of  the  Sarum  Porti- 
forium was  reprinted,  and  shortly  afterwards  a 
reformed  Missal  was  published.  There  were  also 
primers,  which  contained,  in  a  vulgar  tongue,  large 
portions  of  the  service  in  use  amongst  the  peofde. 
In  1586  the  Roman  Breviary  was  refonned,  and 
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published  by  a  Spanish  Bishop^  Cardinal  Quignonez; 
and  in  1544  Hermann,  Archbishop  of  Cologne, 
whom  the  Pope  daring  the  early  sittings  of  the 
Council  of  Trent  deprived,  imblished  a  reformed 
ritual :  (Istoria  del  Concil  Trident,  Sarpi  lib.  ii. 
B.  .M>.) 

In  1342  Henry  VIII.  directed  Convocation  to 
consider  the  revision  of  the  books  of  devotion  then 
in  use  in  this  country.  It  is  probable  that  the  fruit 
of  their  labours,  as  well  as  the  other  works  to  which 
refert^nce  has  been  made,  were  laid  before  the  royal 
visitors  appointed  by  Edward  VI.  in  January 
1540-7,  and  the  committee  of  Convocation,  to  whom 
the  preparation  of  the  Prayer-book  of  1549  was 
intrusted. 

The  whole  Prayer-book  in  fact,  with  very  incon- 
siderable exceptions,  consists  of  a  translation  of  the 
ancient  liturgies,  and  especially  of  the  liturgy  used 
by  the  Western  Church.  And  we  learn  from  the 
preface  to  the  Prayer-book  that  the  object  was  to 
restore  that  '*  godly  and  decent  order  of  the  ancient 
fathers"  which  had  been  broken,  and  to  intro- 
duce an  order  of  prayer  and  reading  of  Holy 
Scripture  *' agreeable  to  their  mind  and  pur- 
pose ; "  and  that  all  suggested  alterations  which 
*^  secretly  struck  at  some  laudable  practice  of  the 
whole  Catholic  Church  of  Christ"  were  rejected; 
and  that  the  calendar  contained  a  *^  table  of  feasts, 
Tigils,  faats,  and  days  of  abstinence,"  which  were  in 
accordance  with  primitive  and  catholic  use ;  while 
the  ornaments  of  the  Church  and  the  vestments  of 
the  ministers  were  such  as  to  present  to  the  people 
some  of  the  most  prominent  features  of  the  ancient 
service,  and  were  for  this  reason  the  ground  of 
unceasing  attack  from  the  Puritans,  and  the  dis- 
ciples of  the  Genevan  school.  And  it  is  the  obser- 
vation of  Mr.  Hallam,  while  speaking  of  the  Roman 
Catholics,  **that  it  was  always  held  out  by  our 
Church,  when  the  object  was  conciliation,  that  the 
liturgy  was  essentially  the  same  with  the  mass- 
book:"  (Constitutional  History,  vol.  1,  p.  8G.) 

These  premises,  which  I  have  stated  \t  some 
leng^,  lead  me  to  the  conclusion  that  no  sound 
argument  against  the  lawfulness  of  the  matters 
objected  to  in  these  articles  can  bo  deduced  from  the 
mere  fact  of  their  identity  with  the  ceremonies  in 
use  before  the  Reformation. 

I  will  next  consider  the  argument  founded  on  the 
alleged  eh  facto  disuse,  since  the  Reformation,  of 
the  ceremonies  or  ornaments  complained  of  in  these 
articles.  It  assumes  tills  kind  of  shape  :—**  If  these 
dungs  were  legal  they  would  have  been  in  use; 
their  non-usage  is  almost  fatal  to  their  claim  of 
legidity :  the  presumption  of  law  is  strongly  against 
them;  and  in  order  to  refute  that  presumption  a 
continuous  usage  must  be  established  by  those  who 
oiaintain  their  lawfulness." 

This  argument  seems  to  have  been  in  the  mind  of 
the  judge  of  the  Consistory  of  London  in  the 
Knightsbcidge  Church  cases,  thou^  at  the  same  time 
he  strennouuy  asserted  that  no  provision  of  statute 
or  lawful  canon  could  be  abrogated  by  non-user. 
Hie  doctrine  oi  desuetude  he  repudiated,  as  unknown 
to  the  law  of  England.  This  argument  from  the 
long  disuse  of  ornaments  and  observances  recently 
rerived  cannot  be  altogether  passed  over. 

The  fsct  of  disuse  raises  a  practical  prejudice,  if 
not  a  legal  obstacle,  to  all  sudi  revivals.  The  con- 
sideratkin  of  the  causes  which  have  induced  it  has 
a  bearing  upon  the  discussion  of  the  questions  which 
I  am  to  adjudicate.  The  argument  appears  to  me 
to  admit  of  two  distinct  answers.  In  the  first  place 
it  proves  too  much ;  for  perhaps  there  is  no  historical 
fact  more  certain  than  this,  namely,  that  the  law 
derived  from  the  rubrics  and  canons  has  never,  at 
any  period  since  the  Reformation,  been  universally 
and  dolj  obeyed.  The  proposition  is  startling,  but 
I  think  tinqiieitioBably  true.    The  instances  ot  dis- 


obedience arc  striking,  if  not  many ;  take,  as  one 
example,  the  vestments  of  the  clergy. 

The  rubric  of  Edward  VI.  provides  :  "  And  here 
it  is  to  be  noted,  that  such  ornaments  of  the  Church, 
and  of  the  ministers  thereof,  at  all  times  of  their 
ministration,  shall  be  retained,  and  be  in  use,  as 
were  in  this  Church  of  England,  by  the  authority  of 
Parliament,  in  the  second  year  of  the  reign  of  King 
Edward  the  Sixth." 

And  the  Judicial  Committee  of  the  Privy  Council, 
in  Westerton  v.  Liddell,  most  deliberately  and 
emphatically  decided  that,  "The  rubric  to  the 
Prayer-book  of  Jan.  1, 1G04  adopts  the  language  of 
the  rubric  of  Elizabeth  ;  the  rubric  to  the  present 
Prayer-book  adopts  the  language  of  the  statute  of 
Elizabeth ;  but  they  all  obviously  mean  the  same 
thing,  that  the  same  dresses  and  the  same  utensils 
or  articles  which  were  used  under  the  first  Prayer- 
book  of  Edward  VI.  may  still  be  used."  Tlieir 
Lordships  say,  "  No  difficulty  will  be  found  in  dis- 
covering amongst  the  articles  of  which  the  use  is 
there  enjoined,  ornaments  of  the  Church,  as  well  as 
ornaments  of  the  ministers.  Besides  the  vestments 
differing  in  the  different  services,  the  rubric  pro- 
vides for  the  use  of  an  English  Bible,"  &c.  (Liadtll 
V.  Westerton,  lifoore's  Rep.  156—9.) 

The  dresses  of  which  the  use  is  prescribed  in  the 
first  Prayer-book  of  Edward  VI.  are  thus  ordered : 
"  Upon  the  day,  and  at  the  time  appointed  for  the 
ministration  of  the  Holy  Communion,  the  priest 
that  shall  execute  the  holy  ministry  shall  put  upon 
him  the  vestures  appointed  for  that  ministration  ; 
that  is  to  say,  a  white  albe  plain,  with  a  vestment 
or  cope.  .  .  .  And  whensoever  the  bishop  shall 
celebrate  the  Holy  Communion  in  the  Church,  or 
execute  any  other  public  ministration,  he  shall  have 
upon  him,  beside  his  rochette,  a  surplice  or  albe, 
and  a  cope  or  vestment,  and  also  his  pastoral  staff" 
in  his  hand,  or  else  borne  or  holden  by  nis  chaplain." 

The  canons  of  1603  could  not  alter  or  affect  the 
positive  provisions  of  a  statute ;  but,  on  the  suppo- 
sition that  they  alone  were  to  be  consulted,  the  use 
of  the  surplice  in  parish  churches  is  distinctly 
enjoined  by  them  (canon  58).  Nevertheless,  I  well 
recollect  that  when  Bishop  Blomfield  published  his 
celebrated  charge  in  1842,  the  expression  therein  of 
his  opinion,  that  the  preacher  ought  to  wear  the 
surplice  rather  than  the  gown  in  the  morning  ser- 
vice, raised  a  storm  of  religious  controversy  and 
excited  feeling  upon  which  a  sober-minded  man 
now  looks  ba(3c  with  surprise  and  regret.  And  I 
cannot  but  agree  with  his  biographer,  that  "  it  will 
hardly  be  denied,  that  the  great  principle  for  which 
Bishop  Blomfield  contended,  that  in  divine  service 
all  things  should  be  done  decently,  but  la  order,  is 
now  acted  upon  in  the  Church  of  England  to  an 
extent,  which,  twenty  years  ago,  would  hardly  have 
been  expected  by  men  of  calm  judgment,  and  which, 
thirty  years  ago,  would  by  most  have  been  pro- 
nounced impossible"  (Memoir  of  Bishop  Blomfield,. 
vol.  2,  p.  64.) 

The  same  canons  enjoined  the  use  of  copes  in 
cathedrals  (canon  24),  a  special  prayer  called  the 
bidding  prayer  to  be  used  by  all  ministers  before 
every  sermon  (canon  65),  a  passing  bell  to  be  tolled 
for  every  dying  parishioner  (canon  67) ;  that  "  upon 
every  Sunday  or  nolyday  "  the  mimster  shall  "  under 
pain  of  suspension  and  excommunication,  for  half 
an  hour  or  more,  examine  and  instruct  the  youth 
and  ignorant  persons  in  his  parish  in  the  Ten  Com- 
mandcnts,  the  Articles  of  the  Belief,  and  in  the 
Lord's  Prayer ;  and  shall  diligently  hear,  instruct, 
and  teach  them  the  catechism  set  forth  in  the  Book 
of  Common  Prayer"  (canon  59) ;  that  a  particular 
dress,  minutely  specified,  shall  be  worn  by  ecclesias- 
tical persons  on  a  journey  (canon  74);  that  the 
Litany  shall  be  said  or  sung  wherever  appointed  by 
the  Prayer-book,  mow  ^gwrtws^wV^  '^^'a'^'8ft»s» 
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djiji  and  Fridays,  though  thejr   be  not  holyday * 

(OUIOD  15), 

The  rubric  direcU  thtt  the  holy  elementi  ahall  be 
placed  npoD  the  table  of  the  Lord  at  a  particular 
part  of  tne  lerTice;  but  till  lately,  and  before  the 
decision  of  tlie  FriTy  Coaucil  in  larour  of  the  oae 
of  the  credence  table,  thii  rubric  vu  generall]'  dia- 
obeyed.  The  rubric  ii  expicM  in  it*  ditectiooi, 
that  "  unleii  the  miniater  be  otherwiae  reaaouably 
hindered,"  he  shall  peifonn  dailjr  tervlce ;  that "  the 
feaati  shall  he  obaerred,"  in  which  category  are 
included  all  Sunday*,  and  certaiu  feasts  and  saints' 
day* ;  and  there  ii  aUo  a  careful  table  of  the  Tigils, 
fMts,  and  days  of  abetinence  to  be  obaerred  through- 
out the  year ;  that  "  so  many  as  intend  to  be  par- 
taker* of  the  Holy  Commuuion  shall  signify  tAeir 
names  to  the  curate  at  least  some  time  the  day 
before."  Private  baptism,  which  wnt  only  to  be 
allowed  for  "  great  canae  or  necessicy,"  hnd  *o  fteoe- 
rally  superseded  public  baptism,  that  tlie  lale  Bishop 
of  London  was  compelled  expressly  to  forbid  his 
clergy  to  baptise  privately  except  in  cuse*  of  neces- 
sity ;  and,  indeed,  of  all  thc*e  precise  orders,  of 
which  llie  cataluguc  is  not  exhausted,  having  for 
their  object  the  s[Hritual  ediScslion  of  niembers  of 
the  Church,  how  very  fevr.  tilt  lately,  within  our 
awn  memory,  hare  been  obeyed,  and  how  much 
more  common  haa  been  the  breach  than  the  ubter- 
Tance  of  them. 

It  i*  true  that  Mr,  Mackonochie  is  not  charged 
with  any  disobedience  to  the  law  in  these  respects ; 
hi*  offence  j*  that  of  unautbori*eU  addition,  of  doing 
too  mueh  and  not  too  little  in  hi*  ministrations  in 
the  Church  j  but  I  refer  to  this  notorious  fact  of 
general  disobedience  to  the  law  in  these  respects, 
because  a  revired  obedience  to  it,  not  unnaturally, 
excite*  the  siuinise  and  sometime*  the  anger  of 
penon*  who  have  been  habituated  to  a  more  re- 
laxed and  lesi  careful  ay*tem.  A  compliance  with 
the  law  has  the  effect  of  novelty  upon  them,  and 
they  are  apt  to  consider  as  Illegal  not  the  desuetude 
of  a  prescribed  usage,  bat  the  restoration  of  it. 

Tlu*  argument  of  disuse  was  most  *trongly  urged 
in  the  Etughtsbrtdge  Church  cases  as  conclusive 
■gi^nst  the  cros*  and  the  credence  table ;  and  it  was 
truly  said  that  the  instance*  in  which  any  trace  of 
them  could  be  sabetandated  by  eridence,  since  the 
Beformation,  were  very  few  and  inconsiderable — not 
haU-a-dozen  I  believe  in  number,  and  it  was  con- 
tended that  sndi  a  disuse  amounted  to  a  practical 
rejection  of  tbem  by  the  Church.  And  tlu*  argu- 
ment prevailed  with  the  judge*  of  the  Consistory 
of  London  aod  of  the  Araies  Court,  who  accord- 
ingly pronomiced  these  thing*  to  be  unlawful.  Bat 
it  did  not  avail  before  the  Judicial  Committee  of 
the  Privy  Council,  who,  looking  to  their  innocent 
and  primitive  use,  reversed  the  sentence  of  these 
courts  and  pronounced  them  to  be  lawful. 

The  mere  fact,  therefore,  that  the  practice  com- 
plained of  is  novel,  foroishe*  by  no  means  an 
Irrefragable  ai^ument  that  it  is  unlawful,  and  it  can 
afford,  in  truth,  but  little  assistance  in  solving  the 
qneation  whether  the  practices  charged  againsl 
Mr.  Mackonochie  are  or  are  not  contrary  to  the 
law. 

In  the  second  place  the  alleged  di*u*e  or  deanetude 
mu*t  be  measured  by  a  refoence  to  the  hiitory  of 
the  in*titution  daring  the  period  in  which  it  hat 
prevailed.  The  qnestlon*— ha*  that  institution  been 
during  this  period  in  its  normal  condition  ?  ha*  it 
been  in  a  state  of  uncoustr^ned  freedom?  of  un- 
disturbed liberty  of  action?  or  has  it  dutlng  this 
period  been  from  time  to  time  turned  aside  from  its 
Mtnral  coarse?  ha*  It  been  oadiUting  between 
peril  and  disquiet  and  the  apathy  which  I*  so  often 
their  lekctioDary  sncceasor?  has  it  manifested, 
irtMnnr  it  has  been  In  a  atate  of  freedom,  peace  and 
Tigoar,  adatbatantttmiutd  rewrre  m  iniicli  m  it 
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forcibly  put  in  abeyance,  and  had  that  derire  and 
endeavour  always  accompanied  a  revival  of  life  and 
energy?  These  are  qae«tions  which  mnat  be 
Answered  before  the  argument  from  di*u*e  can  be 
properly  eetinuted.  A  careful  examinatioa  irf  the 
liistory  of  this  country,  and  more  especially  of  that 
part  of  it  which  relate*  to  the  Church,  afford*  •oaao 
dxplanation  of  thecareiess  and  imperfect  complianoe 
with  the  directions  and  orders  of  the  Piayer-book 
lo  which  I  have  adverted.  To  enter  at  lenjgth  into 
(his  history  would  far  exceed  the  limit*  ot  my 
present  judgment,  but  I  will  make  a  very  CtmoiT 
reference  to  the  principal  epochs. 
From  the  reign  of  Edward  VI.  to  the  rrign  of  Hec 

Saent  Msjesty,   the  interval*  during  which  Oe 
urch  bas  been   undisturbed    by  trouble*    fron 
within  or  without,  have  been  few. 

Daring  the  short  reign  of  Edward  VI.  aha  nndcr- 
went  various  trials.  Her  worship  and  her  rltnal 
twice  dealt  with  by  Parliament,  and  not  only 
revenue*  but  the  ornaments  and  ticasorc* 
within  her  fubric*  were  scandalously  piundeted  la 
order  to  flll  the  purses  of  the  corrupt  courtien  of  a 
precocious,  well  meaning,  but  prejudiced  and  narro«ta 
minded  bay,  who,  during  the  few  years  of  hia  (dgo, 

pulous  hands  ot  the  religious  and  political  faction* 
which  surrounded  and  besieged  hi*  throne :  (Fullet** 
Church  Histoiy  of  Britain,  book  7,  p.  401.) 

It  wa*  probably  a  like  apirit  of  avarice  which, 
oslng  the  honest  fanaticism  of  the  Geneva  divioet 

it*  instrument,  dictated  the  deatructiou  of  all  the 
-.xient  service  books  as  well  as  images,  by  Ibe 
Order  in  Council  of  Deo.  2*,  1S40,  and  the  S  Jt  i 
Edw.  G,  c  10. 

The  binding*  and  cases  of  these  books  of  doetrine 
were  often  studded  with  gems  and  of  great  value; 
and  the  image*  from  their  costly  material  aa  well  a* 
their  careful  execatiun,  offered  a  tempting  prey  to 
the  spoiler. 

During  the  succeeding  reign  of  Mary,  the  CiuaA 
was  altogether  driven  from  her  sanctuary.  Elin- 
beth,  indeed,  exerted  the  great  sagacity  which  she 
possessed  in  laying  deep  and  wide  the  foundatioo*  of 
the  establishment  to  which  the  Church  was  reotend. 
But  the  foreign  element,  which  the  persecudoaa  if 
Mary  had  much  increased,  began  to  ferment,  and  to 
wage  a  ceaseless  war  with  the  principle*  upon  wUch 
Che  Church  had  been  reformed,  and  though  tbe 
maiculins  sense  and  vigorous  hand  of  this  great 
Queen  re*traioed  tbe  attack*  of  the  innovators  (ran 
Geneva  and  Oermany,  *he  waa  obliged  to  toknte  a 
piactical  laxity  in  til  that  related  i  "  ~  ~''  '  ' 
the  Church,  in  order  to  secoie  the  i 
the  Catholic  doctrine. 

It  cannot  be  doubted,  from  her  retolnte  retentlMi 
of  the  ornament*  of  her  chapel,  including  lights  and 
a  crucifix,  from  her  avowed  belief  tn  tfu  Baal 
Fre*ence,  as  well  as  from  her  language  and  condne^ 
that  her  desire  and  intention  were  to  embrace  the 
Lotheran  and  the  Romanist  within  the  wide  and 
liberal  pale  of  the  naUonal  Church,  (a) 

And  I  may  observe  In  passing,  that  it  wa*  in  tba 
same  iplrit  of  liberality  and  comprehensiveneia  that 
our  bisnopa,  in  1661,  said :  "  It  was  the  wisdom  cf 
our  Hcfonners  to  draw  op  such  a  Ktnrgie  a*  atHhK 
Bomanist  nor  Protestant  could  justly  except  against; 
and  therefore,  a*  tbe  first  never  charged  it  with  any 
poritive  errors,  but  only  the  want  ot  sometUag 
they  conceived  necessary,  so  it  wa*  never  foiutd 


(a)  ThSRibris, 


iIt  esUsd  lb*  DlMk  rubrio,  aRar  tts 

■ba  ssoaod  pimnr4nok  el  Ednid  TI, 
a*  dM  to  th*  nal  sad  saasMW 
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fault  with  bj  thoie  to  whom  the  name  of  Protestants 
moat  properlj  belongs,  those  that  profess  the  Augus- 
tine CoDtession ;  and  for  th<Me  who  unlawfully  and 
sinfuilir  brought  it  into  dislike  with  some  people,  to 
urge  the  present  state  of  affairs  as  an  argument 
why  the  book  should  be  altered  to  give  them  satis- 
factioD,  and  so  that  they  should  take  advantage  of 
their  own  anwanrantable  acts,  is  not  reasonable :" 
(Lathbury's  History  of  the  Book  of  Common 
Pmyer,  chap.  13,  p.  321.) 

Bishop  Sandys  writes  to  Archbishop  Parker: 
^  The  last  book  of  service  is  gone  through  with  a 
proviso  to  retain  the  ornaments  wlilch  were  used  in 
the  first  and  second  year  of  King  Edward  until  it 
please  the  Queen  to  take  further  order  for  these. 
Our  gloaa  upon  this  text  is,  that  we  shall  not  be 
forced  to  use  them,  but  that  others  in  the  mean 
time  shall  not  convoy  them  away,  but  that  they 
may  remain  for  the  Queen:*'  (Strype  Ann.  v.  1, 
P.  J,  pt  122  ;  Burnet,  v.  1,  P.  2,  p.  465.) 

The  Puritans  rejected  with  scorn  the  toleration 
which  the  Queen  and  Walsingham,  with  a  rare 
wisdom  unknown  to  their  age,  were  ready  to  extend 
to  them:  (Bishop  Mailox,  p.  2.^1).^ 

In  1597  Hooker  wrote  the  first  book  of  his  Eccle- 
siastical Polity  in  which  he  vindicated  the  rites 
and  oeremooies  of  the  Church  of  England  against 
the  attacks  of  the  Puritans,  and  pointed  out  with  a 
ptophetic  spirit,  the  confusion  which  would  cnjue 
*-if  it  should  be  free  for  men  to  reprove,  to  dis- 
grace, to  reject,  at  their  own  liberty,  what  they  see 
done  and  practised  according  to  order  set  down  :*' 
(£.  P.,  book  5,  c.  10.) 

In  the  reign  of  Elizabeth's  successor,  tho  Hamp- 
ton Court  Conference,  and  the  canons  of    1G03, 
aided  by  the  disposition  of  James,  and  the  great 
power  €d  his  prerogative  which  then  rested  on  the 
Statute  of  Elizabeth,  and  the  general  tranquillity 
of  the  country,  enabled  the  Church  to  put  in  force, 
in  some  degree  at  least,  the  provisions  of  her  ritual. 
The  leaven  of  the.Puritaus,  however,  was  at  work, 
and  ia  well  illustrated  by  the  language  which  they 
held  zeapccting  our  Prayer-book  at  this  time.    I 
refer  again  to  Bishop  Madoz  (p.  73) :  "  But  Mr. 
Neele  tells  us,  it  would  have  obviated  many  objec- 
tiooa,  if  the  committee  had  thrown  aside  the  Mass 
Book,  and  composed  an  uniform  service  in  the  lan- 
guage of  Scripture."    This  was  an  objection  fre- 
quflDt^y  made  by  the  Puritans,  with  great  variety  of 
^VQijr  aevere  and  very  coarse  expressions.    Thus  in 
thor  llfst  admonition  to  the  Parliament,  "  Remove 
(sajth^,  in  great  warmth)  homilies,  articles, injunc- 
tions, and  that  prescri^  order  of  service  niade  out 
of  the  Mats  Book."    In  their  second  admonition  to 
the  Parliament,  they  express  themselves  after  this 
manner:**  We  must  needs  say  as  foUoweth,  that 
this  book  ia  an  imperfect  book,  culled  and  picked 
out  of  that  Popish  dunghill  the  Portuise  and  Mass 
Book,  full  of  aU  abominations."    Another  of  them  is 
pinaed  to  deliver  his  opinion  in  the  following  words : 
"The  whole  form  of  the  Church  Service  is  bor- 
lov'd  from  the  Papists,  pieced  and  patched,  without 
nason  or  order  of  edification."  Their  famous  leader, 
Mr.  Cartwright,  likewise  declares  his  and  his  breth- 
ren*a  diapleasure  upon  this  head:  "Before  I  come  to 
neak  of  prayers  (says  he)  I  will  treat  of  the  faults 
that  are  committed  almost  throughout  the  whole 
liturgy  and  service  of  the  Church  of  England, 
whcfeof  one  ia  that  which  ia  often  objected  by  the 
anthora  of  the  admonition,  that  the  form  of  it  is 
taken  from  the  Church  of  Antichrist." 

Daring  the  earl^  part  of  the  reign  of  Charles  L 
the  advance  in  ntnal  restoration  waa  rapid,  and 
was  aooomponied  1^  great  imprudence  and  little 
knowledge  of,  cr  attention  Us  tke  actual  circum- 
staoeea  of  the  State.  The  Puritan  religioas  ele- 
Bsnt  allied  itself  with  the  political  element;  and 
ioitcaniatopaia  that  a  litafal  and  strictly  legal 


compliance  with  the  rubric  formed  no  insignificant 
part  of  the  impeachment  which  brought  about  the 
judicial  murder  of  Archbishop  Laud,  one  of  the 
most  distinguished  writers  against  the  pretensions 
of  the  Papacy :  (AVhitelock's  Memorials.) 

Then  was  the  wisdom,  as  well  as  the  piety,  of 
of  the  principles  upon  which  our  Chnrch  was  re- 
formed demonstrated.  In  Protestant  Germany  and 
in  Geneva,  where  the  Apostolical  order  and  primi- 
tive usages  had  been,  from  whatever  causes,  neg- 
lected or  abandoned,  and  in  this  kingdom  during 
the  troubles  of  the  civil  wars  almost  every  variety 
of  sect  which  the  vanity,  presumption,  apd  ij^no- 
ranee  of  men,  under  the  influence  of  nnohccked 
religious  excitement  could  devise^  sprang  iut  >  exist- 
ence.   All  these. 

Who  thought  reU^OQ  was  Intendsd 
For  nothing  else  bat  to  be  mended, 

and  whom  the  poem  of  Butler  haa  rescued  from 
oblivion,  have  furnished  to  Rome  her  strongestr 
weapon  for  the  defence  of  abuses  equally  without 
warrant  from  Scripture  and  tradition,  and  for 
attack  upon  the  purer  branches  of  the  Catholic 
Church. 

At  the  Restoration,  the  Church,  with  the  full  and 
hearty  consent  of  the  people,  restored,  with  few 
exceptions,  the  primitive  ritual,  of  which  Cranmer 
and  Hid  ley,  the  ciiiefs  of  a  noble  army  of  martyrs, 
had  approved.  But  the  impoverished  condition  of 
tlio  clcrj^y,  the  dilapidated  state  of  the  desecrated 
churches,  tlie  profligacy  (a  reaction  from  Puri- 
tanism) and  poverty  of  the  landowners,  combined 
to  prevent  that  moderate  amount  of  ritual  deve- 
lopment which  a  strict  obedience  to  the  direction 
of  the  rubric  required. 

Lord  Macaulay's  jncture  of  the  miserable  status 
of  the  parochial  clergy  during  the  seventeenth 
century  (History  of  England,  voL  1,  p.  327)  is  pro- 
bably painted  in  too  dark  colours ;  but  there  is  no 
doubt  that  it  was  one  highly  unfavourable  to  ritual 
ornament  either  in  the  dress  of  the  priest  or  in  tho 
furniture  of  the  church.  It  was  seldom  that  men 
connected  with  noble  families  entered  into  holy 
orders,  and  the  adoption  of  that  profession  by 
Herbert  was  a  remarkable  phenomenon  of  the  time. 

Then  came  the  struggle  of  James  II.,  by  Goirs 
good  providence  defeated,  to  reimpose  the  yoke  of 
Rome  upon  the  liberties  of  our  Church. 

The  very  learned  Cave,  in  his  Epistle  Dedicatory 
to  the  History  of  the  Fathers  of  the  Church  iu 
1683,  observes : — "  The  Church  of  England,  incom- 
parably the  best  part  of  the  Catholic  Church  at  this 
day  visible  upon  earth,  is  miserably  torn  in  pieces, 
hated,  and  maligned ;  secretly  undermined  by 
enemies  from  abroad,  and  ox>eoly  assaulted  by  pre- 
tended friends  at  home.  Aftar  is  erected  against 
altar,  and  private  congregations  kep^  up  in  oppo- 
sition to  the  publick  constitution.  The  liturgy  and 
forms  of  Divine  administration  derided,  odiously 
traduced,  and  run  down  with  nothing  but  noise  and 
clamour.  The  rites  and  institutions,  though  the 
same  that  were  used  in  the  primitive  ages  of 
Christianity,  derided  as  antichristian.  The  disci- 
pline and  authority  weakened,  and,  by  the  obstinacy 
and  perverseness  of  men,  made  ineffectual." 

The  great  defection  of  the  non-jurors,  who  were 
much  attached  to  ritual  observances,  among  whom 
were  some  of  the  most  pious  and  learned  prelates  of 
the  realm,  at  the  beginning  of  William  III.'s  reign, 
must,  I  think,  have  been  unfavourable  to  ritual 
observances  in  the  Church  Establishment  which 
thev  had  left. 

As  we  enter  on  the  eighteenth  century  we  trace 
the  gradual  increase  of  disobedience  to  all  direc- 
tions of  the  Church  which  had  for  their  object  not 
merely  the  ornament  but  the  deoenqy  of  Divine 
worship. 

In  1710  good  Bishop  Fleetwood,  in  hit  cJhaac^  \<^ 
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his  clerKJi  observed,  '*  that  unless  the  good  public 
spirit  of  buildiug,  re^Miiring,  and  adorning  cliurehes 
prevails  a  great  deal  more  among  us,  and  )>e  more 
encouraged,  an  hundred  yean  will  bring  to  the 
ground  an  huge  number  of  our  churches." 

During  the  reigns  of  the  two  first  (ieorges,  and 
the  lieginning  of  the  third,  a  decay  of  piety  and 
learning,  with  brilliant  exceptions  indeed,  went 
hand  in  liand  with  slovenliness  of  ritual  and  habi- 
tual indifference  to  rubricid  ii>j unctions  uix>n  this 
subject ;  and  in  1751,  that  isfurty  years  afterwards, 
not  many  months  before  his  death,  that  great  prelate. 
Bishop  Butler,  whose  "Divine  Thilosophy "  has 
charmed  educated  men  of  all  creetls,  referring  to 
these  words  of  Bishop  Fleetwood,  uttered  this 
lamentation,  '^This  excellent  prelate  made  this 
observation  forty  years  ago ;  and  no  one,  I  believe, 
will  imagine  that  the  good  spirit  he  has  recom- 
mended prevails  more  at  present  than  it  did  then :  '* 
(Butler,  vol.  2,  pp.  315-317.) 

Then  followcKi  the  great  schism  of  which  the 
pious  Wesley  was  unwillingly  and  unwittingly 
the  leader,  but  of  which  the  apathy  and  sloth  of 
the  Church  was  the  true  cause.  A  resuscitation 
of  Christian  Ufe  was  afterwards  brought  about  by 
a  school  in  the  Church  which,  though  with  little 
knowledge  of  or  care  for  ecclesiastical  traditions  or 
primitive  usage,  yet  almost  within  the  memory 
of  the  present  generation  represented  the  earnest- 
ness and  energy  of  the  Establishment.  Both  these 
events  were  unfavourable  to  the  maintenance  of 
ritual  observances. 

The  piety  of  this  school  is  not  incompatible  with 
superior  erudition  and  historical  knowledge  in  per- 
sons more  susceptible  to  the  influences  of  external 
rites  and  ceremonies.  A  school  has  sprung  up  in 
our  memory,  which,  having  first  restored  the  true 
ecclesiastical  architecture  in  our  churches,  pro- 
ceeded to  inquire  into  the  real  meaning  of  the 
rubrical  directions  in  our  Prayer- book,  examined 
them  by  the  light  of  history  and  tradition,  and 
mrrived  at  the  conclusion  that  a  bare  and  unattrac- 
tive service,  sonlid  furniture,  and  the  absence  of  all 
that  was  beautiful  in  art  in  the  Temple  of  Go«], 
was  not  a  necessary  condition  of  a  Church  wliich 
had  thrown  off  the  corruptions  and  novelties  of 
Rome.  The  Prayer-book  referred  tliem  to  tlie 
custom  and  usage  which  prevailed  in  the  second 
year  of  Edward  VI.  In  the  Lutheran  and  Swedish 
services  they  found  crucifixes,  incense,  lighted 
candles,  and  gorgeous  dresses.  They  thought  it 
obvious,  therefore,  that  no  necessary  connection 
su1>sisted  between  these  ornaments  and  usagi'S  of 
primitive  antiquity,  and  the  niediicval  and  false 
claims  of  the  Papacy. 

Uecognising  the  spirit  of  this  movement  in  the 
Church,  the  late  Bishop  of  London,  in  his  charge  in 
ltf42,  used  emphatic  language. 

Bishop  Stanley,  in  his  charge  in  1845.  says, 
''Siieaking  of  the  decorations  of  churches,  I  am 
aware  of  the  reply;  they  pander,  it  is  said,  to 
idolatry,  and  may  again  become  the  object  of  super- 
stitious worship.  In  a  former  age,  when  the  minds  of 
men  were  under  the  control  of  a  superstitious  and 
designing  priesthood,  such  reasoning  might  have 
weight,  but  I  must  confess  I  cannot  now  hear  it 
without  minged  sentiments  of  pain  and  snri>rise." 

.    .    .    **  We  need  not,"  he  concludes,  **  like  the 

Puritans  of  old,  banish  the  influence  of  art  from  the 

s]ihere  of  religion,  and  return  to  that  rude  spirit 

which  went  forth  as  the  destroyer  of  all  tliat  was 

beautiful,  glorying  in  its  barbarous  mutilations." 

I  will  conclude  my  observations  on  this  suliject  in 

the  words  of  the  oldest  and  certainly  not  the  least 

*  ^'^•vned  of  our  prelates.  In  1851  the  Bishop 

*  ^«nendix  A.  to  the  report  of 

"  '"  "♦  me  make  one 
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mainly  of  the  poorest  orders,  there  we  commonly 
observe  a  great  love  of  a  majestic  and  even  riabormts 
service.  The  ornaments  of  their  church ;  the  storied 
glass;  the  painted,  and  it  may  be  gilded,  walls; 
the  table  of  the  Lord  elevated  above  the  rest,  and 
decked  with  sober  yet  costly  furniture ;  the  pealing 
organ ;  the  chanted  psalms ;  the  surpliced  choristers; 
the  solemnity  of  the  whole  ritual— gladdens,  while 
it  elevates  their  minds ;  they  recognise  in  it  their 
own  high  privilege  as  Christians,  and  rejoice  to  find 
themselves  equal  participants  with  their  richest 
neighbours  in  the  homage  thus  paid  to  the  common 
Lord  and  Father  of  all.  In  truth,  when  we  consider 
the  little  which  the  poor  man  has  to  delight  his 
heart  and  touch  his  imagination  in  his  own  squalid 
home,  we  ought  to  rejoice  that  he  can  find  enjoyment 
in  the  house  of  prayer,  his  Father's  house.  For  this 
reason  few  occurrences  have  affected  me  more  than 
the  lamentations  of  the  iKx>r  worshippers,  in  one  of 
the  districts  of  the  metropolis,  when  they  saw,  or 
thought  they  saw,  at  the  dictation  of  a  riotous  and 
lawless  mob  of  strangers,  the  approsching  surrender 
of  the  ritual  which  they  loved,  and  which  was  theb 
weekly,  and  to  many  among  them  the  daily,  soUoe 
of  that  poverty  to  which  the  providence  of  God  had 
consigned  them.'* 

It  was  in  this  spirit  that  the  Church  of  St.  Alban's^ 
was,  wo  know,  built.  In  this  spirit  we  must  all  hope-: 
that  its  services  have  been  conducted.  But  it- 
remains  to  be  seen  whether  they  have  or  have  nots 
gone  beyond  those  bounds  of  ritual  observance^ 
which  the  law  of  our  Church  has  set. 

In  the  foregoing  observations  I  have  dealt  witha 
two  heads  of  the  arguments  urged  by  the  counsdi 
for  the  promoter,  which  for  the  sake  of  cleamesi  C 
will  rex>eat ;  namely,  that  these  particular  practicsM 
are  by  necessary  implication  prohibited,  inasmucba 
as  they  are  connected  with  Roman  or  Popish  doc- 
trines. And  that  as  such  they  have,  as  a  matter  oC 
fact,  been  disused  ever  since  the  Reformation.  I  ama 
of  opinion  that  neith  r  of  these  arguments  can  avail 
to  prove  that  the  practices  complained  of  are  illegaL 
I  have  now  to  consider  the  two  other  heads  of  thdr* 
argument ;  namely,  that,  as  by  these  practices  a 
new  rite  or  ceremony  has  been  added  to  those  whida 
are  prescribed  by  the  Statutes  of  Uniformity,  such, 
practices  are  unlawful.  And  that  these  particuiair 
additions  are  expressly  prohibited. 

The  due  consideration  of  these  arguments  renders 
it  expedient  that  I  should  previcrasly  determioo 
upon  what  principles  the  rubrical  directions  of  the 
Prayer-book  should  be  construed. 

It  has  been  argued  on  the  one  side  that  the  legal 
effect  of  express  directions  in  the  rubrick  is  to  dial 
O'lt  erery  rite,  ceremony,  utensil,  or  ornament  which 
is  not  the  subject  of  such  express  provision,  or  1^ 
necessary'  implication  directly  subsidiary  to  it. 
has  been  argued,  on  the  other  side,  that  evefy 
ancient  Catholic  rite,  ceremony,  utensil,  or  ornament 
which  is  not  the  subject  of  an  express  prohibition  k 
lawful.  lam  not  disposed  to  assent  to  either  of 
these  propositions  in  their  full  latitude. 

I  believe  the  following  rules  to  be  well  founded 
in    principle,  reason,   and    law,  and    I  shall   en 
deavonr  to  guide  myself  by  them ;   namely,  thf 
what  is  expressly  prohibited  is  prohibited  altugethe 
and  may  not  be  evaded  by  any  contrivance  whic 
under  a  different  name  or  appearance,  attains  t 
same  end ;  that  whatever  is  expressly  ordered  ir 
not  be  evaded  by  an  illusory  or  partial  complian 
that  whatever  is  subsidiary  to  what  is  ordered, 
whatever  being  in   itself   decent   and    proper 
accordance  with  xnrimitive  and  catholic  use, 
which  is  not  by  any  fair  construction  oecess 
connected  with  those  Roman  novelties  whid 
Chureh  '*cut  away  and  clean  rejected  "  (Co  w 
language  of  the  rnyer-book)  at  the  Refonv 
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There  are,  in  other  words,  three  categories  of 
UiiiiKs:  (1.)  Things  lawful  and  ordered.  (2.) 
Ihinga  unlawful  and  prohibited.  (S.)  Things  neither 
ordered  nor  prohibited  expresslj,  or  by  impli- 
cation, but  the  doing  or  use  of  which  must  be 
goremed  by  the  liring  discretion  of  some  person  in 
anthoriiy. 

1  wish  to  say  a  word  first  upon  this  last  category. 
The  compilers  of  our  Prayer-book,  and  the  I^gis- 
latore  which  clothed  it  with  the  authority  of  a 
itetute,  were  well  aware  that  such  a  living  discre- 
tion was  indispensably  necessary  for  the  government 
of  the  Church  in  the  performance  of  her  Divine 
ienrioe,  as  well  as  in  the  due  discharge  of  her 
other  functions. 

In  the  preface  concerning  the  service  of  the 
Qiurch,  it  is  stated  that  '*  nothing  can  be  so  plainly 
Mt  forth  but  doubts  may  arise  in  the  use  and 
practice  of  the  same;'*  accordingly,  the  first  and 
eveiy  subsequent  Prayer-book,  including  the  pre- 
sent one,  provided  what  must  have  been  intended 
and  believed  to  be  a  sufficient  remedy  for  the  evil 
which  was  thus  contemplated  as  of  possible,  per- 
haps probable,  occurrence. 

It  it  important  to  notice  the  nature  and  character 
of  the  remedy  proposed.  It  was  one  in  perfect 
aooordance  with  the  principle  upon  which  the  order 
and  discipline  of  the  Church  had,  in  obedience  to 
the  will  of  Christ,  been  founded  by  his  Apostles ; 
a  principle  which  recogpiised  the  apostolical  order 
of  bishops  as  necessary  for  the  duo  constitution  of 
the  Church;  and  in  perfect  accordance  with  the 
great  principle  of  the  Reformation  of  the  Church  of 
England,  that  a  duly  consecrated  bishop  had  a 
Divine  authority,  perfect  and  complete  in  itself, 
and  wholly  independent  of  the  previous  consent  or 
nbsequent  ratification  of  that  authority  by  the 
Ptoe. 

The  remedy  was  aa  follows :  **  To  appease  all 
•ach  diversity  (if  any  arise),  and  for  the  resolution 
of  all  doubts  concerning  the  manner  how  to  under- 
stand, do,  and  execute  the  things  contained  in  this 
book,  the  parties  that  so  doubt  or  diversely  take 
anything  shall  alway  resort  to  the  bishop  of  the 
diocese,  who  by  his  discretion  shall  take  order  for 
the  quieting  and  appeasing  of  the  same ;  so  that  the 
same  order  be  not  contrary  to  anything  contained 
in  this  book,  and  if  the  bishop  of  the  diocese  bo  in 
doabt,  then  he  may  send  for  the  resolution  thereof 
to  the  archbishop." 

The  words  of  this  order  deserve  the  closest  atten- 
tion. It  provides  **  for  the  resolution  of  all  doubts 
concerning  the  manner  how  to  understand,  do^  and 
execute  the  things  contained  in  this  book ;"  terms 
whi^  certainly  appear  to  comprehend  every  con- 
odvable  difficulty  or  doubt  which  could  possibly 
arise.  The  authority  which  is  to  resolve  these 
dodbts  and  remove  these  difficulties  is  that  officer 
in  whose  hands,  previously  to  the  statutory  enact- 
■ent  of  any  Prayer-book,  the  Church  had  placed  a 
sapreme  command  over  all  that  relates  to  her 
ritoal — "The  parties  that  so  doubt  or  diversely 
t^oe  anything  shall  always  resort  to  the  bishop  oif 
the  dioeese."  The  mode  of  resdution  is  not  stated, 
bat  tlie  language  is  such  as  to  render  it  improbable 
that  any  fonnid  pn>ceedings  in  a  court  were  con- 
templated. **The  bishop  by  his  discretion  shall 
take  order  for  the  quieting  or  appeasing  of  the 
iune*'-^large^  and,  I  think,  wise  expressions, 
■alrinff  reference  to  a  living  authority,  such  as  the 
■ature  of  the  thing  seems  to  demand,  and  the 
C^orch  had  always  recognised  as  having  power  to 
deal  with  the  circumstances  of  each  case  as  they 
arose.  Was  there  any  limitation  to  this  authority  ? 
^Ooe,  only,  it  aiqpears;  that  his  order  **  shall  not 
ba  OQOtrary  to  anything  contained  in  this  book ;  ** 
Isaiiiift  tiierefore,  in  my  judgment,  within  the 
of  hit  Mthoriliy  that.third  cat^toiy  to  which 


I  have  referred,  namely,  ^*  things  neither  ordered 
nor  prohibited  expressly  or  by  implication." 

Was  there  any  provision  for  controlling  the 
exercise  of  this  discretion?  Yes,  a  provision  not 
inserted  it  is  true  in  the  first  Prayer-book,  but 
equally  in  accordance  with  the  discipline  of  the 
Catholic  Church,  and  with  the  denial  of  papal 
pretension, — ^the  provision  '*that  if  the  bishop  be 
in  doubt  he  may  send  for  the  resolution  thereof  to 
the  archbishop." 

Some  construction  must  be  placed  upon  this  order. 
There  are  but  three  possible  constructions  which 
occur  to  my  mind :  one,  that  the  order  merely  means 
that  the  minister  or  "  party  "  may  quiet  his  own 
conscience  by  having  recourse  to  the  private  advice 
of  the  ordinary,  which  advice,  when  given,  he  is 
conscientiously  bound  to  follow ;  a  second  construc- 
tion is,  that  the  order  contemplates  formal  pro- 
ceedings in  the  ecclesiastical  courts  of  the  diocese 
and  the  province ;  the  third  is,  that  which  I  have 
suggested. 

It  is  certainly  remarkable  that^  as  far  as  I  am 
aware,  this  order  has  never  yet  received  any  judi- 
cial interpretation.  I  remember  rery  well  arguing 
before  a  very  learned  ecclesiastical  judge,  Sir  Her- 
bert Jenner  Fust,  in  the  Stone  Altar  case  (it  was 
brought  into  the  Court  of  Arches  by  appeal  from 
the  sentence  of  the  Court  of  Ely,  which  court  had 
affirmed  the  legality  of  the  stone  altar),  that  the 
question  was  one  to  be  decided  according  to  the 
discretion  of  the  ordinary,  according  to  this  order ; 
and,  in  his  judgment.  Sir  U.  J.  Fust  said,  "  After 
much  consideration  now  given,  I  am  of  opinion  the 
matter  is  not  one  of  discretion  but  of  law.  Were 
it  otherwise  I  should  be  desirous  of  consulting  the 
wish  of  the  parish  " :  (l  Rob.  Eccl.  Bep.  255.)  It 
was  clearly,  therefore,  the  opinion  of  Sir  H.  J.  Fust, 
who  was  perfectly  conversant  with  ecclesiastical 
law  and  practice,  that  this  order  was  not  to  be 
treated  as  a  dead  letter,  although,  after  much 
reflection,  he  was  of  opinion  the  questions  as  to  the 
material  and  position  of  the  altar-table  did  not 
come  within  its  purview.  The  structure  of  a  stone 
altar  he  conceived  to  be  "  contrary  "  to  the  provi- 
sions of  the  Prayer-book.  And  in  Weaterion  v. 
Liddeliy  the  Lords  of  the  Privy  Council,  after  de- 
ciding that  it  was  lawful  to  place  upon  the  holy 
table  cloths  of  various  colours,  observed,  '*  Whether 
the  cloths  so  used  are  suitable  or  not  is  a  matter 
to  be  left  to  the  discretion  of  the  ordinary  :'* 
(Moore*s  Hep.  188.) 

There  is  a  difficulty  arising  out  of  this  construc- 
tion, from  the  consideration  of  which  I  must  not 
shrink.  It  may  be  said  that  the  bishop,  when  he 
had  taken  order  for  appeasing  the  doubt,  would 
have  no  legal  means  of  enforcing  that  order,  and 
that  for  the  purpose  of  such  enforcement  he  must 
have  recourse  to  his  court.  But  it  appears  to  me 
that,  on  the  supposition  that  the  matter  was  one  on 
which  he  could  exercise  his  discretion,  he  could 
clothe  his  order  with  the  character  of  a  monition, 
and  that  a  disobedience  to  such  monition  would 
subject  the  person  disobeying  to  the  penalties  of 
contumacy. 

I  should  observe  that  the  canon  law  unquestion- 
ably placed  in  the  hands  of  the  bishop  the  authority 
to  govern  all  questions  of  ritual.  "  £t  quidem  " 
(Van  Espen  says)  ''quia  dispares  diversarum 
nationum  mores  et  ingenia  diversos  ritus  et  csare- 
monias,  ut  in  politicis  ita  in  ecclesiasticis  exigunt, 
hinc  in  ritibus  magna  ecclesiarum  varietas;  prss* 
sertim  qida  nullo  extante  de  his  Christi  vel  Aposto- 
lorum  prsBoepto,  libera  potestas  episoopis  rclicta 
erat,  id  sentiendi  et  decemendi  quod  unicnique 
sal?ft  fide  magis  expediens  videbatur."  And  citing 
the  decree  of  a  synod  he  says :  **  Novas  cssremoniss 
nnUsB  in  ecclesiis  recipiantnr  sine  episoopi  judido  :** 
(Van  Espen,  toL  1, 411, 412.^ 
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Upon  this  ooDStmction  of  this  rubrical  order,  it 
will  be  my  duty  to  consider  whether  any  of  the 
diarges  preferred  against  Mr.  Mackonoclue  ought 
to  luiTe  been  dealt  with  by  the  discretion  of  the 
Ordinuy,  and  dot  to  have  been  made  the  subiectof 
«  criminal  proceeding  against  him  in  this  or  in  any 
other  court. 

With  respect  to  the  two  other  categories  of 
rubrics,  namely,  those  which  relate  to  things  lawful 
and  ordered,  and  things  unlawful  and  prohibited, 
there  is  a  question  in  ^ins  which  must  be  con- 
sidered. Is  there  a  common  law  of  the  Church  un- 
written, living  by  usage,  though  partly  expressed, 
perhaps,  by  judicial  decisions ;  but  still  more,  to  use 
a  common  expression,  taken  for  granted  by  all 
authorities  in  Church  and  State — filBng  up  the  void 
of  positiTe  proTision  in  statute  or  formulary— a 
necessary  part  of  an  organised  religious  system  and 
establishment,  rendering  the  practical  working  of  it 
possible,  and  on  the  whole,  harmonious  ? 

That  there  has  been  such  a  usage  in  the  Church  at 
large,  from  its  earliest  foundation,  is  certain.  *^  We 
know  no  such  customs,  neither  we  nor  the  churches  of 
God,"  was  the  language  which  ire  learn  from  inspired 
authority  she  used  as  her  shield  against  the  earliest 
assaults  upon  her  integrity.  **Let  the  ancient 
customs  prerail**  was  the  maxim,  fatal  to  the  medi- 
eval and  modem  pretensions  of  Rome,  which  the 
Church  enunciated  in  her  earliest  cDCumenical 
council.  The  canon  law  of  the  Western  Church 
fully  recognises  custom  and  usages  as  a  distinct 
sonrce  of  ecclesiastical  jurisprudence.  Was  the 
branch  of  this  Church,  which  the  constitution  and 
the  Legislature  have  established  in  this  kingdom 
devoid  of  this  subsidiary  aid  to  her  discipline  and 
government? 

In  the  case  of  WiOson  v.  McMath,  3  Phil.  78,  a 
very  curious  question  was  raised,,  whether  the 
minister,  as  such,  has  a  right  to  {nreside  at  a  vestry 
meeting.  Sir  John-  Nicholl,  the  official  principal  of 
the  Archbishop  of  Canterbury,  observed:  ^The 
case  is  said  to  be  a  new  one,  so  far  as  regards  any 
express  law,  or  any  judicial  decision  on  the  subject 
There  is  no  statute,  no  canon,  no  reported  judgment, 
either  expressly  affirming  or  expressly  negativing 
the  right  It  nevertheless  may  exist  as  a  part  of 
the  common  law  of  the  land,  as  a  part  of 
the  /ex  noil  scripta,  which  is  of  binding  authority, 
as  much  in  the  ecclesiastical  as  in  the  temporal 
courts.  Indeed,  the  whole  canon  law  rests  for  its 
authority  in  this  country  upon  received  usage ;  it 
is  not  binding  here  proprio  vigore.  Moreover,  this 
court  upon  many  pomts  is  governed,  in  the  absence 
of  express  statute  or  canon,  by  theyiis  taeito  et 
ifliteratohomimanammnsueimorilmsexpressmH,  .  .  . 
It  is  true  that  generally  the  existence  of  this  jus 
mm  scriptum  is  ascertained  by  reports  of  adjudgied 
cases ;  but  it  may  be  proved  by  other  means ;  it  may 
be  proved  by  puUic  notoriety,  or  be  deducible  from 
principles,  and  analogy,  or  be  shown  by  legislative 
recognitions.  PubliflAied  reports  of  the  decisions  of 
the  Ecclesiastical  Courts  (with  one  very  recent 
exception)  do  not  exist ;  and  if  they  did,  yet  the 
particular  ri^t  in  dispute  may  never  have  been  so 
much  as  doubted  or  questioned  before.**  Upon  this 
principle,  in  the  time  of  James  I.,  the  King's  Bench 
refused  to  prohilrit  the  ordinary  from  compelling  a 
woman  to  be  churched  in  a  veil,  because  it  was 
certified  by  divers  bishops  to  be  the  common  custom 
of  the  Church  of  England :  (Vin.  Abr.  17,  p.  281, 
tit.  Prerog.  of  King.) 

There  is,  therefore,  a  common  law  of  the  Church 
which  runs  by  tiie  side  of  tiie  sUtnte  law,  and 
whidi  must  assist  in  the  oonstructioD  of  it 

There  is  one  important  rule  applicable  to  the 

«matnictlon  of  all  instniments,  namely,  that  the 

QOMlnMr  shoyld  endeavour  to  place  himself  in  the 

(MltloB  d  the  tnmn  of  the  instr«iMnt»  and  to 


gather  from  all  the  circumstances  which  surrounded 
him  at  the  time  when  he  framed  it,  and  from  the 
context  of  other  portions  of  the  instrument,  what 
the  real  meaning  and  intention  was,  if  the  language 
which  he  has  used  have  left  that  meaning  and  in- 
tention doubtful  or  obscure. 

In  the  case  of  Escoti  v.  Jtfojlin,  4  Moore's  Repi 
P.  C.  323,  in  which  a  question  as  to  the  lawfulnees 
of  baptism,  administered  by  a  layman  with  water 
and  the  invocation  of  the  Trinity,  was  mooted,  the 
Lords  of  the  Privy  Council  observed  as  follows  :— 
**  The  68th  canon  being  that  upon  which  this  pro- 
ceeding is  grounded,  it  is  necessary  to  consider  what 
the  law  was  at  the  date  of  the  canon,  the  year 
1603.  Without  distinctly  ascertuining  this,  we  can- 
not satisfactorily  determine  what  change  the  rubric 
of  1661,  adopted  into  the  13  ft  14  Car.  2; 
c  4,  made,  and  in  what  state  it  left  the  law  on  this 
head ;  because  it  is  very  possible  that  the  same 
enactment  of  a  statute,  or  the  same  direction  in  « 
rubric,  bearing  one  meaning,  may  receive  one  con- 
struction, when  it  deals  for  the  first  time  with  a 
given  subject  matter,  and  have  another  mcanuig 
and  construction  when  it  deals  with  a  matter  that 
has  already  been  made  the  subject  of  enactment  or 
direction ;  and  this  is  most  specially  the  case  where 
the  posterior  enactment  or  direction  deals  with  the 
matter  without  making  any  reference  to  the  prior 
enactment  or  direction.  Still  more  it  is  necessary  to 
note  the  original  state  of  the  law,  when  it  U  the 
common  law  that  comes  in  question,  as  well  as  the 
statute.  .  .  .  The  words  are  plainlv  directory, 
and  do  not  amount  to  an  imperative  alteration  of 
the  rule  then  subsisting.  If  lay  baptism  was  valid 
before  the  new  rubric  of  1661,  there  is  nothing  in 
that  rubric  to  invalidate  it  Generally  speakings 
where  anything  is  established  by  statutory  provi- 
sions, the  enactment  of  a  new  provision  must  clearly 
indicate  an  intention  to  abrogate  the  old,  else  both 
will  be  understood  to  stand  together  if  they  mi^. 
But,  more  especially,  where  the  common  law  it 
to  be  changed — and,  most  especially,  the  common 
law  which  a  statutory  provision  had  recognised  and 
enforced — the  intention  of  any  new  enactment  to 
abrogate  it  must  be  plain  to  exclude  a  construction 
by  which  both  may  stand  together.  This  prin- 
ciple, which  is  plainly  founded  in  reason  and  common 
sense,  has  been  largely  sanctioned  by  authority. 
The  distinction  whidi  Lord  Coke  takes  in  one  place 
between  affirmative  and  negative  words,  giving  more 
effect  to  the  latter  (Ca  Lit  115,  a),  has  sometimea 
been  denied,  at  least  doubted  (W.  Jones,  270^  Lovs- 
lace*s  case,  before  the  'VHndsor  Forest  Court,  in 
1632,  in  which  there  is  a  dictum  of  Lord  Chief 
Justice  Richardson),  Mr.  Hargrave  thinks  upon  a 
misapprehension  (note  154).  But  the  rule  whidi  it 
laid  down  in  2nd  Inst  200,  has  been  adopted  by  all 
the  authorities,  that  '  a  statute  made  in  the  affii^ 
mative,  without  any  negative  expressed  or  implied^ 
doth  not  take  away  the  common  taw.'  So  Comyn's 
Digest,  Parliament,  R.  23 ;  and  he  cites  the  case  IM 
Jun  Eeduiastieo,  in  5th  Rep.  5,  b,  which  lays  down 
the  rule  in  terms." 

Let  me  apply  this  rule  to  the  subject  before  me. 
The  first  Prayer-book  of  Edward  VL  contains  only 
one  prohibition,  the  elevation  of  the  Blessed  Sacra- 
ment ;  but  it  contains  various  directions  respecting 
the  articles  to  be  used  in  tiie  administration  of  the 
Holy  Communion.  It  has  been  pointed  out  that  tiie 
enumeration  of  these  articles  could  not  be  exJbaus- 
tive,  inasmuch  as  the  IndispensaUe  article  of  *** 
fair  linen  doth"  is  omitted  from  it 

The  argument  is,  I  think,  valid ;  the  officiating 
priest  must  have  supplied  this  artide,  and  tiie 
Legislature  must  have  intended  him  to  supply  it. 
He  must  have  looked  to  an  unwritten  wm^  tbe 
foundation  of  a  common  law  for  the  Chonsh,  not 
less  than  for  the  Stale.    Just  as  maoh  m  it  ohmI 
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hare  intended  by  the  rubric  in  our  present  Prayer- 
book  :  *'  The  priest  shall  then  p1.i(;c  upon  the  taUe 
to  much  bread  and  wine  as  he  shall  think  sufficient/' 
that  there  should  be  a  table  or  place  from  which  the 
elements  should  be  then  broup^ht ;  and  therefore  the 
Judicial  Committee  of  the  Privy  Council,  reversing 
the  sentence  of  the  Consistory  of  London  and  the 
Court  of  Arches,  decided  that  the  Credence  Table, 
which  supplied  this  want,  was  a  lawful  ornament. 
Thote  who  compiled  the  first  Prayer-book  of 
Edward  VI.  were  not  inventing  a  ritual  for  the  first 
time,  but  were  constructing  one  from  the  various 
service  books,  some  English  and  some  foreign,  which 
tbej  had  before  them.  This  ritual  was  to  be  placed 
in  the  hands  of  persons  conversant  with  the  older 
service  books ;  and  it  seems  highly  unreasonable  to 
suppose  that  it  was  not  competent  to  the  priest  to 
snp|dj  any  accidental  omission  in  the  new  ritual 
by  a  reference  to  the  previously  existing  usage  and 
practice.  In  the  same  way,  in  the  Sarum  Missal 
no  mention  is  to  be  found  of  the  two  lights  to  be 
I^aced  upon  the  altar,  but  there  is  no  doubt  that  the 
constitution  which  ordered  Uiose  two  lights  was 
legally  binding  upon,  and  must  have  been  a  part  of 
the  furniture  of,  those  churches  which  adopted  the 
use  of  Sarum,  at  least  in  the  province  of  Canter- 
bury. 

Another  illustration  is  furnished  by  the  venr 
remarkable  fact  that  the  second  Prayer-book 
of  Edward  VI.  omitted  all  reference  to  the  manual 
acts,  ordered  in  the  first  and  last  Prayer-book, 
attending  the  consecration  of  the  Holy  Elements ; 
and  that  during  the  whole  period  which  elapsed 
between  the  date  of  the  second  Prayer-book  in 
1552  and  that  of  the  present  Prayer-book  in  1601, 
the  officiating  priest  was  left  without  any  direction 
upon  thia  subject  in  the  Prayer-book  which  he  was 
to  use. 

Now,  one  of  two  consequences  must  follow; 
either  the  cup  was  never  taken  in  the  hand,  the 
bread  never  broken,  as  at  present,  or  these  manual 
acts  were  done  without  any  specific  order  in  the 
Prayer-book,  as  a  matter  of  recognised  usage  and 
custom.  No  proof  has  been  laid  before  me,  and  I 
can  find  none,  as  to  the  omission  of  these  necessary 
acta  during  a  period  of  more  than  a  century,  and  I 
think  the  inference  that  they  must  have  been  still 
practiaed  is  reasonable  and  sound. 

And  in  this  opinion  I  am  strengthened  by  ob- 
serving that  at  the  Savoy  Conference  the  Dissenters 
objected  "  that  the  manner  of  the  consecrating  of 
the  dementa  is  not  here  (i.e.,  in  the  consecration 
prayer)  explicit  and  distinct  enough,  and  minister's 
breaking  of  the  bread  is  not  so  much  as  mentioned." 
The  bishops  replied  by  conceding  *'  that  the  manner 
ci  cooaecrating  the  elements  be  made  more  explicit 
and  express,"  which  was  the  origin  of  our  ^resent 
rubric:  (Cardwell's  Conferences,  pp.  321,  363.) 

The  opinion  of  Bishop  Cosin  (vol.  5,  p.  65,  ed. 
1854),  a  nigh  authority  upon  this  subject,  appears 
to  me  sound.  **The  book,"  ^he  says)  "does  not 
everywhere  enjoin  and  prescrioe  every  little  order 
that  should  be  said  or  done,  but  takes  it  for  granted 
that  people  are  acquainted  with  such  common  articles 
and  things  already  used  as  such.  Let  the  Puritans, 
therefore,  give  over  their  endless  cavils,  and  let 
ancient  custom  prevail,  the  thing  which  our  Chur::h 
chiefly  intended  in  the  review  of  this  service." 
Tliis  reasoning,  therefore,  brings  me  to  the  con- 
dudon,  that  from  the  mere  silence  of  the  rubric  a 
positive  prohibition  cannot  in  all  cases  be  inferred. 
Something  more  is  required  to  render  the  article 
supplied  illegaL  For  instance,  the  mention  of  the 
article  in  a  former  Fraver-book,  and  the  omission  of 
it  in  the  present,  may  furnish  a  presumption  that  it 
waa  intentionaUy  rejected,  even  when  it  bo  in  itself 
iunooeni,  or  apparently  expedient.  Or  the  article 
nmat  have^  m  has  been  already  observed,  some 
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necessary  connection  with  a  use  inconsistent  with 
the  principles  u]K>n  which  the  formularies  of  the 
Church  are  founded. 

I  must  observe  also  that  the  rubrics  with  respect 
to  decorations  and  furniture  of  the  church  are  not 
exhaustive.  This  point  has  been  decided  by  the 
Judicial  Committee  of  the  Privy  Council.  They 
allowed  on  this  principle  the  use  of  the  cross  and 
the  credence  table  and  the  various-coloured  cloths  for 
the  Holy  Table.  They  allowed  also  the  use  of  a 
moveable  ledge  for  the  purpose  of  holding  candle- 
sticks upon  the  Holy  Table.  This  question  came 
before  their  Lordships  as  a  corollary  to  their  principal 
decision  on  the  Rnightsbridge  Church  cases.  It 
was  contended  that  the  monition  of  the  Court  with 
respect  to  St.  Barnabas  Church  had  not  been  obeyed 
as  to  the  Holy  Table  or  as  to  the  cross. 

The  act  on  petition  alleged  that  the  monition  was 
still  in  part  uncomplied  with  in  the  following  par- 
ticulars: First,  that  the  metal  cross  which  was 
standing  in  the  church  or  chapel,  on  or  attached  to 
the  super-altar,  on  the  stone  altar,  which  formerly 
stood  therein  prior  to  the  delivery  of  the  judgment 
of  the  Judicial  Committee  on  21st  March  1857,  was 
then  placed  on  the  sill  of  the  great  eastern  window 
of  the  church  or  chapel  of  case  of  St.  Barnabas, 
above  the  table  then  used  as  a  Communion  table 
in  the  church  or  chapel.  Second,  that  the  table 
which  had  been  substituted  in  the  church  or  chapel 
for  the  stone  altar  which  formerly  stood  therein  was 
not  a  flat  table,  but  had  an  elevation  or  structure 
placed  thereon,  so  as  to  resemble  what  is  generally 
known  and  described  as  a  super-altar  in  Roman 
Catholic  churches  or  chapels. 

The  answer  on  behalf  of  the  Hon.  and  Rev. 
Robert  Liddell  and  the  then  chapelwardens  to  this 
act  on  petition,  denied  that  the  monition  was  in  any 
part  uncomplied  with,  and  pleaded :  First,  that  the 
metal  cross  which  was,  on  the  27th  March  1857, 
standing  in  the  church  or  chapel  of  St.  Barnabas 
(attach^  to  the  ledge  of  wood  at  the  back  of  the 
stone  altar,  which  then  stood  in  the  chancel  of  the 
church  or  chapel)  was  at  the  present  time  placed  on 
the  sill  of  the  centre  compartment  of  the  eastern 
window  of  the  chancel  of  the  church  or  chapel,  five 
feet  ten  inches  above  the  surface  of  the  Communion 
table  standing  there,  and  wholly  disconnected  there- 
with ;  secondly,  that  the  table  which  had  been  sub- 
stituted in  the  church  or  chapel  for  the  stone  altar 
which  formerly  stood  therein  was  a  fiat  movable 
table  of  wood ;  and  that  the  elevation  or  structure 
alleged  in  the  second  article  of  the  act  on  petition 
as  placed  thereon  was  simply  a  movable  ledge  of 
wood  placed  in  order  that  two  candlesticks  might 
stand  thereon  at  the  back  of  the  table,  and  that  the 
ledge  was  always  raised  up  before  the  celebration 
of  the  Lord's  Supper,  in  order  that  the  decree  of  the 
court  might  be  complied  with,  namely,  that  a  fine 
Unen  cloth  should  cover  the  Communion  table  at 
the  time  of  the  ministration  of  the  Lord's  Supper, 
and  that  the  cross  was  in  the  church  or  chapel  at 
the  time  of  the  consecration  thereof,  and  then  formed 
one  of  the  ornaments  of  the  church  or  chapel. 

Their  Lordships  were  of  opinion  *Uhat  no  dis- 
obedience, no  impropriety,  no  irregularity,  has  been 
established  ;  and  that  the  present  application,  there- 
fore, failed." 

In  the  same  spirit,  usages  not  prescribed  by  the 
Prayer-book  during  the  service  have  been  allowed, 
—such  as  turning  to  the  east  while  the  creeds  are 
read,  the  "  Glory  be  to  Thee,  O  Lord  "  before  the 
reading  of  the  Gospel,  and  the  expression  of  thanks 
after  the  reading  of  it,  the  use  of  hymns— a  use 
perhaps  not  only  not  ordered,  but  contrary  to  the 
order  of  the  Prayer-book ;  and  an  inscription  on  a 
tombstone  of  "  pray  for  the  soul "  of  a  departed 
person  has  been,  by  express  judicial  decision,  pro- 
nounced not  to  be  "  contrary  to  the  «x\\!^%^  «»xv^wv 
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constitutions,  doctrine,  and  discipline  of  the 
Church:"  (^Breeks  v.  Wooffrey,  1  Curteis  Rep. 
880.) 

And  hero  I  will  notice  wliat  I  mav  call  the  chun.>h- 
warden  argument.  It  has  been  said  that  one  te^t 
of  the  legality  of  ornaments  is  whether  the  church- 
wardens can  or  cannot  be  compelled  to  provide 
them.  I  am  of  opinion,  however,  that  this  is  not  a 
conclusive  test.  The  law  upon  this  subject  was 
well  and  clearly  laid  down  by  Dr.  Lushington 
(Bums  Eccl.  Law,  p.  388a,  ed.  Phil. ;  GaihercoU  v. 
[Vade),  namely,  that  there  are  two  classes  of 
expenses  for  parochial  purposes ;  one,  necessary 
expenses,  which  the  churchwardens  may  defray  of 
their  own  authority  out  of  a  rate,  without  the 
sanction  of  the  vestry;  another,  expenses  not 
absolutely  necessary,  a  class  which  requires,  if  they 
are  to  bo  defrayed  out  of  a  rate,  the  previous 
sanction  of  the  vestry  Under  this  latter  category 
would  fall  all  expenses  incurred  for  furniture  of  a 
decorative  kind,  which  would  also  require  the 
sanction  of  the  ordinary. 

Having  thus  considered  the  principles  of  law 
which  ought  to  guide  me  in  adjudicating  the 
charges  preferred  against  the  reverend  defendants 
in  the  cases  before  me,  I  will  now  consider  and  pro- 
nounce judgment  upon  each  individual  charge, 
which,  for  the  sake  of  convenience,  I  will  arrange  in 
the  following  manner:— first,  the  elevation  of  the 
Blessed  Sacrament, including  the  kneeling;  secondly, 
the  use  of  incense  during  the  admistration  of  the 
Holy  Communion;  thirdly,  the  mixing  the  water 
with  the  wine  during  the  administration  of  the  Holy 
Communion ;  fourthly,  the  special  charges  against 
Mr.  Simpson  ;  fifthly,  the  use  of  lights  during  the 
administration  of  the  Holy  Communion. 

The  elevation  of  the  Blessed  Sacrament  was  not 
incorporated  formally  into  the  law  of  the  Western 
Church  before  thebeginningof  the  thirteenth  century, 
the  account  given  by  Cardinal  Bona  is  clear  and 
concise  (Rerum  Liturgicarum,  lib.  2,  c.  3,  s.  2): 
'*Latici  peractti  consecratione,  Gneci  paulo  ante 
connnunionem,  ut  ex  Liturgiis  Jacobi,  Basilii,  et 
Chrysostomi  manifestum  est,  corpus  Dominicum  et 
calicem  elevant,  ut  a  populo  adoretur.  Idque  ab 
antique  tempore  fieri  solitum  indicant  scriptores 
Gneci.**  He  then  cites  a  variety  of  authorities  in  sup- 
port of  this  position,  and  mentions  the  introduction 
of  the  custom  of  ringing  a  bell  at  the  time  of  the  ele- 
vation, at  first  as  it  should  appear  in  order  co  excite 
the  devotions  of  the  faithful,  and  not  for  the  pur- 
pose of  the  worship  of  the  Host  (p.  349).  It  was 
not  till  the  year  1217,  during  the  Papacy  of 
Honorius  III.,  that  this  peculiar  doctrine  of  eleva- 
tion became  part  of  the  canon  law. 

In  lib.  2,  tit  42,  Decret.  Greg.  cap.  10,  the 
decree  upon  the  subject  is  as  follows :-— "  Sane,  cum 
olim  {ei  infra),  Ne  propter  incur i  am  Sacerdotum 
divina  indignatio  gravius  exardescat,  districte  prse- 
cipiendo  mandamus,  quatenus  a  Sacerdotibus  Eucha- 
ristia  in  loco  singulari,  mundo  et  signato  semper 
honorifice  collocata,  devote  ac  fideliter  conservetur. 
Sacerdos  vero  quilibet  frequenter  doceat  plebem 
suam,  ut,  cum  in  celebratione  missarum  elevatur 
hostia  salutaris,  se  reverenter  inclinet,  idem  faciens, 
cum  eam  defert  Presbyter  ad  iufirmum.  Quam  in 
decenti  habitu  superposito  mundo  velamine  ferat, 
et  referat  manifeste  ac  honorifice  ante  pectus  cum 
omni  reverentia  et  timore,  stmper  lumine  prssce- 
dente,  cum  sit  candor  lucis  aeterns,  ut  ex  hoc  apud 
omnes  fides  et  devotio  augeatur.  Prselati  autem 
hujusmodi  mandati  i^raviter  punire  non  differant 
transgressores:  si  et  ipsi  divinam  et  nostram  volunt 
eflfugere  ultioncm." 

William,  Bishop  of  Paris,  soon  after  the  begin- 
ning of  the  thirteenth  century,  made  an  order  that, 
"  S^t  alias  statutum  fuit,  in  celebratione  missarum, 
quando  cxnrpus  Christ!  elevatur,  in  ips4  elevatione 


vel  paulo  ante  campana  pulsetur,  ut  sic  mentet 
fidelium  ad  orationem  excitentur." 

And  Archbishop  Peccham,  who  was  consecrated 
in  the  year  1278  and  died  in  the  year  1292,  appears 
to  Iiave  first  introduced  into  England  this  caitom 
by  the  following  constitution  :—**  Altissimua,"  et 
infra,  "  In  elevatione  corporis  Christ!  ab  una  parte 
ad  minus  pulsentur  campanss,  ut  p(»>ulares,  qui 
celebration!  missarum  non  valent  quotioQe  interested 
ubicunque  fuerint,  sive  in  agris  sive  in  domibod, 
flectant  genua,  indulgentias  conoessas  a  pluribu 
episcopis  habituri.*' 

Lyndewode  (writing,  it  is  to  be  observed,  about 
U30)  has  this  gloss:  ^^ Ekvationt,  qa»  fit  at 
populus  illud  adoret.'* 

This  passage  appears  to  me  to  dis^oae  ol  the 
argument  addressed  to  me  by  the  leadmg  ooonid 
for  Mr.  Simpson,  '<  that  it  bad  been  the  iuTariable 
practice  of  the  Church  of  England  not  to  connect 
adoration  with  elevation.**  Nor  am  I  satisfied  by  the 
difference  between  the  canon  of  the  Sarum  use  and 
that  of  the  Roman  Missal  upon  this  point,  that  at  the 
time  of  the  Reformation  the  adoration  was  separated 
from  the  elevation  of  the  host.  The  true  proposition 
is  that  the  original  practice,  in  England  as  in  other 
countries,  had  been  to  stir  up  the  devotion  of  the 
people  to  God  by  the  elevation  of  the  Blessed  Sacra- 
ment, until  in  this,  as  in  so  many  other  inatancps, 
the  Church,  or  perhaps  more  strictly  speaking  the 
Curia,  of  Rome  introduced  an  unwarrantable  inno- 
vation upon  an  ancient  and  laudable  usage. 

The  first  prohibition  of  this  custom,  of  eleratiiig 
the  host  in  order  that  it  might  be  adored,  is  to  be 
found  in  the  Order  of  the  Communion  of  Edward  YL 
which  was  published  in  1548,  and  preceded  the  first 
Book  of  Common  Prayer.  The  last  "  note*'  to  that 
order,  after  providing  for  the  case  in  which  it  has 
become  necessary  to  consecrate  more  wine  than  had 
been  originally  consecrated,  contains  these  words, 
"  and  wiSiout  any  levation  or  lifting  up."  This  prohi- 
bition would  seem  from  the  context  to  be  limited  to 
the  case- of  an  additional  consecration  of  wine.  In 
the  first  Prayer-book,  after  the  prayer  of  consecra- 
tion, follow  these  words: — ^' These  words  before 
rehearsed  are  to  be  said,  turning  still  to  the  altar, 
without  any  elevation,  or  showing  the  sacrament  to 
the  people.** 

The  Council  of  Trent,  by  the  Gth  canon  of  the 
13th  session,  passed  the  11th  Oct.  1661,  decrees: 
*'  Si  quis  dixerit,  in  sancto  eucharistisB  sacramento 
Christum  unigenitum  Dei  Filium  non  esse  culta 
latriaa,  etiam  externo,  adorandum,  atque  ideo  nee 
festiva  peculiari  celebritate  venerandum,  neque  in 
processionibus  secundum  laudabilem  et  universalem 
ecclesiee  sanctas  ritum  et  consuetudinem  solenniter 
circumgestandum,  vel  non  publioe,  ut  adoretur. 
populo  proponendum,  et  ejus  adoratores  esae  idolo- 
l&tras,  anathema  sit.** 

The  liberal  mind  and  strong  sense  of  Luther  ap- 
pear in  his  treatment  of  this  question  of  cJevatioo. 
In  the  *^  Formula  Missae  et  Communionis'*  for  the 
church  at  Wittemberg,  he  gives  this  direction: 
**(IV.)  Finiti  benedictione  diorus  cantet  sanctos 
et  sub  bcnedictus  elevetur  panis  et  calix,  ritn 
hactenus  servato,  vel  propter  infirraos  qui  hac 
repenting  (mutatione)  hujus  insignioris  in  missi 
ritiis  forte  offendentur,  prcesertim  ubi  per  c<mcioM$ 
vernaculas  docti  fuerint  quid  ed  petatur  elevatiomT 
(Cod.  Liturg.  II.  87,  ed.  Lcipsic,  1848.)  Daniel,  the 
learned  German  editor  of  the  Codex  Liturgicns, 
observes  that  the  elevation  was  for  a  long  time  not 
only  tolerated,  but  approved  of  and  defended  by 
Luther.  He  Uiought  it  right  that  when  the  Sacra- 
ment was  lifted  up  a  bell  should  ring ;  for  the  priest 
and  the  bell  spoke  the  same  language,  namely, 
"  Hearken,  ye  Christians,  and  behold,  ^tSea  take  and 
eat,  take  and  drink,  this  is  the  body  and  Mood  of 
Christ.'*    Afterwards  Luther  placed  the  elevation 
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"  inter  adiaphora  quae  possunt  scrvari  vel  omitti  ad 
habitnm  ecclesiamm/'  and  discontinued  it  in  the 
church  at  Wittembcrg.  The  rite  appears  to  have 
prevailed  daring  the  sixteenth  and  seventeenth 
centuries  in  the  churches  of  Sweden  and  Denmark. 

By  the  28th  of  the  Thirty-nine  -Articles,  which 
became  part  of  the  statute  law  in  1571,  though 
paased  in  con  vocation  with  the  consent  of  the  Crown 
in  1502,  it  is  declared,  '*That  the  Sacrament  of  the 
Lord's  Supper  was  not  bv  Christ's  ordinance  re- 
•crred,  carried  about,  lifted  up,  or  worshipped." 

It  is  true  that  th^  words  contain  a  declaration 
only,  and  no  specific  order ;  but  looking  to  the  spirit 
as  well  as  to  the  letter  of  our  present  Prayer-book, 
at  well  as  to  this  article,  and  to  the  documents 
which  illustrate  the  early  period  of  the  Reformation, 
it  appears  to  me  clear  that  those  who  guided  the 
Church  of  England  through  tliis  process  of  restora- 
tion to  primitive  antiquity  were  of  opinion  that  the 
elevation  was  so  connected  with  the  repudiated  doc- 
trine of  Transubstantiation,  as  distinguished  from  the 
Real  Presence,  that  it  ought  not  to  be  suffered  to 
remain.  And  I  am  confirmed  in  this  opinion  by  the 
authority  of  some  of  the  greatest  divines  in  our 
Church,  of  whom  I  will  only  cite  two;  one,  the 
learned  Grabe ;  the  other,  who  received  the  thanks 
of  Christendom  for  his  defence  of  the  Nicenc  Creed, 
—  Bishop  Bull.  The  former  says, "  And  not  to  men- 
tion the  elevation  of  the  consecrated  elements 
to  be  worshipped  bv  priest  and  all  people  as  Jesus 
Christ  HimseU,  both  God  and  man  in  person,  whom 
the  Church  of  Rome  believeth  to  be  substantially 
and  wholly  present  under  the  outward  figures  of 
bread  and  wine :"  (Grabe,  M,S.  Adversaria.) 

Bishop  Bull,  in  a  portion  of  his  answer  to  the 
Bishop  of  Meaux,  who  had  expressed  his  surprise 
that  he  was  not  a  Romanist  as  well  as  a  Catholic, 
says:  "But  the  worst  ceremony  of  all  is  the 
elevation  of  the  Host  to  be  adored  by  the  people 
as  very  Christ  himself  under  the  appearance  of 
bread,  whole  Christ  ei«»^^«-«f ,  *  God  and  man,'  while 
they  neglect  the  old  sursam  corda,  the  lifting  up 
of  their  hearts  to  heaven  where  whole  Christ 
hideed  is." 

The  kind  of  elevation  which  it  is  charged  that  at 
one  time  Bfr.  Mackonochie  practised,  and  as  to 
which  witnesses  were  examined  before  me, 
amounts  upon  the  evidence  to  the  following 
acta,  that  after  the  consecration,  both  of  the 
bread  and  of  the  wine,  he  elevated  the  paten 
and  the  cup  respectively  for  an  appreciable  time, 
after  which  there  was  a  pause  before  the  service 
was  continued;  this  evidence  was  taken  at  the 
beginning  of  the  cause ;  but  during  the  progress  of 
the  argument,  at  the  desire  and  with  the  consent 
of  both  counsel,  Mr.  Mackonochie  was  examined  by 
me  upon  the  single  point,  whether  when  the  elevation 
was  made  his  face  was  or  was  not  turned  towards 
thr  people,  Mr.  Mackonochie  said,  "  I  do  not  turn 
found  to  the  people,  and  I  never  have  done  so 
during  any  time  of  the  consecration  prayer."  (a) 

This  elevation  Mr.  Mackonochie  asserts,  and  it 
is  not  denied,  that  he  discontinued  after  conference 
with  his  diocesan,  and  upon  the  other  grounds  to 
which  I  have  already  referred,  before  the  institution 
ctf  this  suit.  I  am  very  glad  that  he  did  so,  because 
in  my  judgment  that  kind  of  elevation  was  unlawful, 
and  I  must  and  do  admonish  Mr.  Mackonochie  not 
to  recur  to  it. 


(•)  I  have  said  "with  the  consent  and  desire  of  both 
became  each  waa  the  fact ;  bnt  if  Mr.  Mackonochie 
tj  law  an  inoompetent  witoeu  their  consent  in  a  criminal 
woaU  not  rendar  his  evidence  admissible;  bat  I  Tentore 
lo  ttdak  that  1m  was  a  competent  witness,  and  am  emboldened 
to  hold  this  ophiloD,  tfaongn  it  be  at  variance  with  that  of  my 
'  BiMor,  to  oonnqiMiea  of  tlie  observation  made  by  the 
flf  tfaa  Privy  Oooodl  tai  Bcmcy  v.  The  Lord  BUfu>p  «^ 
a  eaaa  m  whiob  Jndgment  was  delivered  on  the 


His  present  practice  is  not  complained  of,  and 
some  olovation  the  rubrics  of  the  present  Com- 
munion Service  must  contemplate  when  they  order 
as  follows  :  "  Here  the  priest  shall  take  the  paten 
into  his  hands  ** — that  is,  into  both  his  hands — sub- 
sequently to  which  he  is  ordered  to  break  the 
the  bread.  So  also  when  he  is  ordered  to  take  the 
cup  into  his  hand  there  must  be  some  elevation  from 
the  Holy  Table. 

It  is  alleged  in  the  5th  article  filed  against  Mr. 
Simpson  in  the  suit  of  Flamank  v.  Simpson^  that  he, 
Mr.  Simpson,  has,  within  two  years  last  past,  in  the 
said  parish  of  East  Teignmouth,  in  the  public  cele- 
bration of  the  Holy  Communion,  after  the  prayer 
of  consecration,  raised  the  paten  with  both  hands 
over  his  head,  and  the  cup  in  like  manner.  And 
that  such  elevations  of  the  paten  and  cup  are  un- 
lawful additions  to  and  alterations  of  the  form  and 
order  prescribed  and  appointed  by  the  said  Book  of 
Common  Prayer  and  administration  of  the  sacra- 
ment, and  other  rites  and  ceremonies  of  the  Chureh, 
and  are  contrary  to  the  said  statute  law,  constitu- 
tions, and  canons. 

Mr.  Simpson,  in  the  fourth  answer  filed  by  him, 
denies  that  he  has,  as  in  the  said  5th  article  alleged, 
within  two  years  last  past,  so  raised  the  paten  with 
both  hands  over  his  head,  and  the  cup  in  like 
manner.  But  he  says  that  he  has,  within  the  time 
aforesaid,  in  the  reading  the  prayer  of  consecration 
so  raised  the  paten  on  pronouncing  the  words  *'  Do 
this  in  remembrance  of  me ; "  and  he  has  so  raised 
the  cup  on  pronouncing  the  words  '^  This  is  my 
blood  of  the  New  Testament  which  is  sh^  for  you 
and  for  many,  for  the  remission  of  sins.'* 

It  clearly  follows,  from  what  I  have  said  as  to 
Mr.  Mackonochie,  that  the  elevation  practised  by 
Mr.  Simpson  is  unlawful,  and  must  be  discontinued. 

With  respect  to  the  charge  against  Mr.  Mackono- 
chie of  kneeling  or  prostration  before  the  Eucharist, 
I  observed  during  the  course  of  the  argument  that 
no  charge  of  adoration  of  the  Holy  Sacrament 
itself,  or  of  our  Lord's  body,  being  present  after  a 
corporal  manner  in  the  Holy  Sacrament,  was  con- 
tained in  these  articles ;  that  if  it  was  intended  to 
charge  Mr.  Mackonochie  with  either  kind  of  adora- 
tion, the  rules  of  pleading  in  criminal  cases  in  this 
court  would  have  required  that  such  adoration 
should  have  been  distinctly  and  plainly  averred. 

The  argument  before  me  was  confined  to  the  alle- 
gation of  improper  or  excessive  kneeling  ;  the 
evidence  as  to  the  fact  was  very  far  from  being 
clear ;  Mr.  Mackonochie  was  asked  no  question 
himself  upon  the  subject. 

Mr.  Beames  said,  that  after  the  elevation  of  tho 
cup,  Mr.  Mackonochie  prostrated  himself  on  his 
knees  with  his  head  to  the  ground,  and  then  that  he 
knelt  immediately  after  the  cup  was  replaced,  and 
that  there  was  the  same  kneeling  after  the  elevation 
of  the  paten.  It  was,  clear,  however,  from  the  evi- 
dence of  this  witness  that  Mr.  Mackonochie  re- 
mained on  his  knees,  and  that  his  head  did  not 
touch  the  ground,  and  that  he  did  not  really  pros- 
trate himself,  supposing  that  such  a  gesture  of 
devotion  to  be,  which  I  do  not  pronounce  it  to  be, 
illegal. 

The  only  other  witness,  the  Bevereud  Henry 
Malins,  deposed  that  the  clergy,  already  kneeling, 
threw  their  bodies  forwards,  and  that  the  conse- 
crating clerk  knelt  in  the  middle  of  the  prayer,  and 
then  went  on  with  the  prayer.  But  on  further  ex- 
amination he  said  that  he  was  behind  him  all  the 
time,  that  he  could  not  in  fact  say  that  he  prostrated 
himself,  but,  to  use  his  own  words,  "  there  was  a 
somewhat  excessive  bending  forwelrds."  He  said 
he  was  kneeling  himself  at  the  time,  and  that  it 
was  his  own  practice,  when  not  assisting,  to  kneel 
during  the  praver  of  consecration. 

It  is  true  that  the  imVwvi  ^oi^^XkicA.  ^^^Y^^say- 
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directions  that  the  celebrant  himself  should  kneel 
at  the  times  when  it  appears  that  Mr.  Mackonochic 
does  kneel;  but  I  am  very  far  from  saying  that  it 
is  not  legally  competent  to  him,  as  well  as  to  the 
other  priests  and  to  the  congregation,  to  adopt  this 
attitude  of  devotion.  It  cannot  be  contended  that 
at  some  time  or  other  he  must  not  knet^l  during  the 
celebration,  although  no  direction  as  to  his  kn(K}ling 
at  all  are  given  by  the  rubric. 

It  is  observable  that  at  the  Savoy  Conference  the 
Puritans  asked  to  have  it  considered  "  Whether  it 
will  not  be  fit  to  insert  a  rubrick  touching  kneeling 
at  the  Communion,  that  is,  to  comply  in  all  humility 
with  the  prayer  which  the  minister  makes  when  be 
delivers  the  elements.'' 

No  notice  of  this  request  was  taken  by  the  bishops 
unless  it  be  considered  to  be  included  in  their  con- 
cession, "  That  the  general  confession  at  the  com- 
munion be  pronounced  by  one  of  the  ministers,  the 
people  saying  after  him,  all  kneelmg  humbly  upon 
their  knees  :  (Cardwell's  Conferences,  pp.  275,  363.) 

Moreover,  in  my  opinion,  if  Mr.  Mackonochic  has 
committed  any  error  in  this  respect,  it  is  one  which 
should  not  form  the  subject  of  a  criminal  prosecu< 
tion,  but  belongs  to  the  category  of  those  cases 
which  should  be  referred  to  the  bishop,  in  order  that 
he  may  exercise  thereupon  his  discretion,  according 
to  the  rubric  to  which  I  have  already  referred. 

The  charge  against  Mr.  Mackonochic  as  to  the 
use  of  incense  iis  twofold ;  the  first  part  relates  to 
what  is  technically  called  **  censing  persons  and 
things." 

I  should  here  observe,  that  an  objection  was  taken 
on  behalf  of  Mr.  Mackonochic  that  this  charge  of 
censing  persons  and  things  was  not  specified  in  the 
decree  issued  under  the  letters  of  request,  and, 
therefore,  that  according  to  the  practice  of  this 
court,  it  could  not  be  preferred  in  the  articles.  My 
learned  predecessor  overruled  this  objection,  and  I 
thought  it  right,  whatever  my  opinion  might  be,  to 
abide  by  his  decision. 

It  appears  that  Mr.  Mackonochic  has  discontinued, 
though  under  protest,  this  particular  use  of  incense, 
upon  the  same  grounds  and  for  the  same  reasons 
that  he  discontinued  the  elevation,  and  also  before 
the  institution  of  this  suit. 

The  other  part  of  the  charge  relates  to  another 
use  of  incense,  nnd  is  laid  in  the  following  words: — 

SUi  ^r<ic/«.— The  Eighth  Article  alleges,  *»That 
the  said  defendant  has,  in  his  said  church,  and 
within  two  years  last  past,  to  wit,  on  Sunday,  the 
13th  Jan.,  a.d.  1867,  unlawfully  used  incense  in  and 
during  the  celebration  of  the  Uoly  Communion,  and 
permitted  and  sanctioned  such  unlawful  use  of 
incense.** 

The  objection  is  not  taken  to  the  general  use  of 
incense  for  the  purposes  of  ornament  or  fumigation 
of  the  Church,  for  which  purposes  it  appears  to  have 
been  used  at  various  times  since  the  Reformation, 
and  especially  by  the  saintly  Herbert  to  whom  Mr. 
Coleridge  referred  :  (Works  of  G.  Herbert,  vol.  ii., 
c.  13,  p.  192.    Title—"  A  Priest  to  the  Temple.") 

The  burning  of  frankincense,  probably  on  account 
of  the  grateful  odour  which  it  emits,  and  the 
graceful  form  which  it  assumes,  may  be  traced, 
as  an  accompaniment  of  prayer,  thanksgiving,  and 
sacrifice,  to  the  very  earliest  antiquity.  All 
classical  readers  are  aware  of  the  B*»^«f  Pvnuf  of 
Homer  (Iliad  viii.  48),  and  of  the  "centum  arae 
Sab«o  thure  caleates:  (Virg.  Eneid  i.,  420.)  The 
use  of  incense  in  the  Jewish  worship  was  divinely 
ordained.  Nadab  and  Abihu  were  stricken  with 
death  because  '*  they  took  either  of  them  his  censer 
and  put  fire  therein,  and  put  incense  thereon,  and 
offered  strange  fire  before  the  Lord :  *'  (Lev.  x.  1.) 
And  Aaron,  when  he  "  made  an  atonement  for  him- 
self and  his  house,"  was  directed  to  "  take  a  censer 
full  of  burning  c(»ls  of  fire  from  the  altar  of  the 


Lord  :  **  (Lev.  xvi.  12.)  Solomon  provided  •*  oensen 
of  pure  gold  for  the  temple  of  the  Lord :"  (I  Kings 
vii.  50.) 

And  it  was  truly  urged  that  Zachariah  was 
burning  incense  according  to  the  custom  of  the 
priest's  office,  in  the  Temple  of  the  Lord  (St.  Luke 
i.  11),  when  he  receivcKl  the  message  from  the 
angel;  and  that  in  many  places  in  Holy  Writ 
prayer  is  symbolised  by  incense.  It  appears  to 
have  been  very  early  in  use,  though  the  exact  date 
of  it  is  uncertain,  among  the  Christians ;  it  la  men- 
tioned in  the  apostolical  canons,  and  there  is  no 
doubt  that  it  is  warranted  by  the  authority  of  the 
primitive  Church. 

It  certainly  was  in  use  in  the  Church  of  England 
in  the  time  of  King  Edward  the  Sixth's  first 
Prayer-book.  The  visitation  articles  of  Cranmer 
as  to  forbidding  the  censing  to  certain  images,  ftc, 
supplies  one  of  the  proofs  of  this  fact.  On  the  other 
hand,  the  use  of  it  during  the  celebration  of  the 
Eucharist  is  not  directly  ordered  in  any  Prayer- 
book,  canon,  injunction,  formulary,  or  visitation 
article  of  the  Church  of  England  suce  the  Refor- 
mation. Bishop  Andrewes,  a  very  high  authority, 
appears  to  have  used  it,  though  in  what  way  is 
not  clear,  in  his  own  private  dbapel ;  and  probaUy 
traces  of  the  use  of  it  may  be  found  in  the 
private  chapels  of  other  bishops,  and  in  the  Royal 
chapels. 

It  is  not,  however,  necessarily  subaidiai^  to  the 
celebration  of  the  Holy  Communion,  and  it  is  not 
to  be  found  in  the  rubrics  of  the  present  Prayer- 
book,  which  describe  with  considerable  minuteness 
every  outward  act  which  is  to  be  done  at  that 
time. 

To  bring  in  incense  at  the  beginning,  and  remove 
it  at  the  close  of  the  celebration  of  Sie  Eucharist, 
appears  to  me  a  distinct  ceremony,  additional  and 
not  even  indirectly  incident  to  the  ceremonies  or- 
dered by  the  Book  of  Common  Prayer. 

Although,  therefore,  it  be  an  ancient,  innocent, 
and  pleasing  custom,  I  am  constrained  to  pronounce 
that  the  use  of  it  by  Mr.  Mackonochic  in  the  manner 
specified  in  both  charges  is  illegal,  and  must  be  dis- 
continued. 

I  come  to  the  charge  of  mixing  water  with  the 
wine.  There  is  a  similar  chai^  against  Mr. 
Simpson. 

It  appears  that  from  a  very  early  period — the  pre- 
cise date  is  uncertain — a  custom  prevailed  amongst 
Christians  of  adding  a  very  small  quantity  of  water 
to  the  wine  which  forms  one  element  of  the  Blessed 
Sacrament.  This  custom,  whether  it  arose  from  a 
belief  that  the  wine  used  by  the  Jews  at  the  Pass- 
over, and  by  our  Lord  at  the  Last  Supper,  was 
mingled  with  water,  or  from  some  reason  symbolical 
of  His  passion,  is  wholly  unconnected  with  any 
Papal  superstition,  or  any  doctrine  which  the  Church 
of  Englimd  has  rejected.  It  has  the  warrant  of 
primitive  antiquity  and  of  the  undivided  Church  in 
its  favour. 

The  whole  subject  will  be  found  discussed  with 
his  usual  perspicuity  and  subtilty  by  Thomas 
Aquinas  in  the  third  part  of  his  Summa  Theologica, 
quaestio,  74,  "  De  materia  Eucharistiae  quantum  ad 
spcciem ;  **  which  is  divided  into  eight  articles ;  the 
sixth  of  which  is,  "  Utrum  sit  admiscenda  aqua,** 
the  seventh,  "Utrum  aqua  sit  de  necessitate 
hujus  sacramenti ; "  the  eighth,  "De  quantitate 
aquae  quse  apponitur."  With  regard  to  the  sixth,  he 
decides  "  that  some  water  shall  be  mingled  with  the 
wine ;"  with  regard  to  the  eighth,  that  it  should  be  a 
very  small  quantity,  "  paululum  aquss,**  and  for  this 
reason,  "  quia  si  tanta  fieret  appositio  aqusB  at  sol- 
verentur  species  vini,  non  posset  perflci  sacra- 
mentum.'*  And  in  accordance  with  this  view,  with 
regard  to  the  seventh,  it  is  important  to  observe  that 
he  decides,  that  "  aquse  admixtio  non  est  de  neaet- 
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•itate  sacramenti."  The  mingling  of  water,  there- 
fore, with  the  sacramental  wine  is  clearly  within 
that  category  of  ceremonies  as  to  the  adoption 
of  which  each  branch  of  the  Church  has  its  own 
liberty. 

In  our  own  Church  this  custom  prevailed  before 
the  Reformation;  and  in  the  first  order  of  the 
Communion,  which  preceded  the  first  Prayer-book, 
the  rubric  directed  that  the  priest  should  '*  bless  and 
consecrate  the  biggest  chalice  or  some  fair  and  con- 
Tenient  cup  or  cups  full  of  wine  with  some  water 
put  unto  it ; "  and  the  rubric  to  the  Communion 
Service  of  the  first  Prayer-book  directs  that  the 
minister  shall  "  take  so  much  bread  and  wine  as 
shall  suffice  for  the  persons  appointed  to  receive 
the  Holy  Communion  *'  .  .  .  "  and  putting  the 
^wine  into  the  chalice  or  else  in  some  fair  and  con- 
venient cup  prepared  for  that  use  rif  the  chalice  will 
not  serve),  putting  thereto  a  little  pure  and  clean 
waia-f  and  setting  both  the  bread  and  wine  upon  the 
alur." 

It  is  clear,  therefore,  that  under  the  word  "  wine  *' 
might  be  comprehended  the  wine  and  water; 
and  in  a  subsequent  rubric  at  the  end  of  Ihc  service 
the  direction  is,  that  the  pastors  and  curates  shall 
find  at  their  costs  and  charges  "  sufficient  bread  and 
wine  for  the  Holy  Communion/* 

In  all  subsequent  Prayer-books  the  mention  of 
water  is  omitted  ;  perhaps  from  the  omission  in  the 
•econd  Prayer-book  no  argument  unfavourable  to 
the  use  of  water  could  fairly  be  drawn,  as  no  manual 
acts  of  consecration  are  prescribed  in  that  book. 
But  in  the  present  Prayer-book  the  manual  acts  are 
adrisedly  specified  with  great  distinctness  and  par- 
ticularity; exact  directions  are  given  when  the 
priest  shall  take  into  his  hands  the  bread  and  the 
irine,  when  he  shall  place  them  on  the  table,  and 
liow  he  shall  administer  them ;  and  I  must  bear  in 
mind  that  the  compilers  of  our  present  Prayer-book 
had  before  them  the  first  Prayer-book  of  Edward 
YI.,  and  carefully  considered  the  rubrics  which  it 
contained ;  and  in  my  opinion  the  legal  consequence 
of  this  omission,  both  of  the  water  and  of  the  act  of 
mixing  it  with  the  wine,  must  be  considered  as  a 
prohiMtion  of  the  ceremony  or  manual  act  of  mixing 
the  water  with  the  wine  during  the  celebration  of 
the  Eucharist. 

I  am  by  no  means  insensible  to  the  very  remark- 
able argument  addressed  to  me  by  the  Admiralty 
advocate  with  respect  to  the  analogy  between  the 
blood  and  water  used  in  the  pretotypid  service  of  the 
Paasorer,  and  the  wine  and  water  in  the  Eucharist ; 
and,  as  I  have  alread  observed,  the  mingling  a  little 
imre  water  with  the  wine  is  an  innocent  and  primi- 
tive enstom,  and  one  which  has  been  sanctioned 
by  eminent  authorities  in  our  Church,  and  I  do  not 
lay  that  it  is  illegal  to  administer  to  the  communi- 
cants wine  in  which  a  little  water  has  been  pre- 
viously mixed ;  my  decision  upon  this  point  is,  that 
the  nriiTing  may  not  take.place  during  the  service, 
because  such  mixing  would  be  a  ceremony  de- 
signedly omitted  in,  and  therefore  prehibited  by, 
the  raMcs  of  the  present  Prayer-book. 

The  6th  article  alleges  that  Mr.  Simpson  has, 
within  two  years  last  past,  in  his  said  parish  church, 
on  receiving  the  alms  collected  at  the  offertory, 
placed  the  said  alms  (and  the  basin  containing  them) 
on  a  stool  instead  ol  on  the  Holy  or  Communion 
Table,  and  that  such  placing  of  the  alms  on  a  stool, 
and  not  on  the  Coomiunion  Table  itself,  is  an  un- 
lawful alteration  in  and  deviation  from  the  form 
and  order  precribed  and  appointc<l  by  the  said  Book 
of  Cotnmon  Fnjer,  &c 

Mr.  Simpson,  in  his  answer,  admits  that  he  has 
so  placed  toe  said  alms,  and  the  basin  containing 
tbem,  on  a  ttkxl  used  as  a  Credence  Table  instead  of 
on  tba  Hflijr  Coomiiuuon  TaUe ;  but  he  denies  that 
he  k»  done  so  olberwiae  than  to  obtain  more  room 


upon  the  said  Holy  Communion  Table.  His  counsel 
very  properly  stated  that  Mr.  Simpson  had  done 
wrong,  that  he  regretted  having  done  so,  and  sub- 
mitted himself  to  the  judgment  of  the  court. 

The  7th  article  filed  against  Mr.  Simpson,  namely, 
that  he  wilfully  omitted  the  word* "all"  in  saying 
the  last  prayer  in  the  order  of  Morning  and  of 
Evening  Prayer,  has  been  abandoned,  and  I  need 
not  again  advert  to  it. 

I  now  come  to  the  charge  of  using  lighted  candles 
during  the  celebration.  A  similar  charge  has  been 
made  against  Mr.  Simpson. 

There  is  no  express  direction  in  the  rubrics,  or  in 
the  Statutes  of  Uniformity,  or  in  the  canons  of  1603 
for  the  use  of  ligths  at  all  on  the  holy  table.  Nor  is 
there,  in  these  documents,  any  express  prohibition 
of  this  ornament  of  divine  service;  and  adhering 
to  the  principle  which  has  guided  my  judgment  in 
the  matters  of  elevation,  the  mixing  of  water  with 
wine,  and  of  the  iacense,  it  becomes  my  duty  to 
consider  whether  the  use  of  lights  on  the  holy  table 
falls  under  the  category  of  things  indirectly,  or  by 
necessary  implication,  prohibited  upon  the  grounds 
which  have  been  stated,  or  whether  it  be  lawful 
either  as  indirectly  ordered  or  innocently  subsidiary 
to  divine  worship.  But  there  is  also  another  con- 
sideration peculiar  to  this  subject,  and  which  must 
in  some  degree  distinguish  the  treatment  of  this 
ornament  from  that  which  the  others  have  received, 
namely,  the  important  consideration  whether  the 
use  of  lights  has  not  been  ordered  by  competent 
authority,  and  whether  that  order  must  not,  upon 
legal  principles  of  construction,  be  deemed  a  part  of 
the  present  law  of  the  church. 

The  rubric  directs,  "  that  such  ornaments  of  the 
church  and  the  minister  thereof  shall  be  retained 
and  be  in  use  as  were  in  this  Church  of  England  by 
the  authority  of  Parliament  in  the  second  year  of 
the  reign  of  King  Edward  the  Sixth.'^  The 
Judicial  Committee  of  the  Privy  Council  have  in- 
structed me  as  to  the  legal  meaning  of  the  wonl 
"ornament"  in  this  rubric:  "All  the  several 
articles  used  in  the  perfonnance  of  services  and 
rites  of  the  Church  are  'ornaments:*  Vestments, 
robes,  cloths,  chalices,  and  patens  are  amongst 
Church  ornaments ;  a  long  list  of  them  will  be 
found  extracted  from  Lyndewood  in  Dr.  Philimore's 
edition  of  Burn's  Eccles.  Law,  vol.  1,  pp.  375-7.  In 
modern  times  organs  and  bells  are  held  to  fall  under 
this  denomination."  Their  Lordships  go  on  to 'say, 
and  I  invite  particular  attention  to  their  language, 
"  When  reference  is  made  to  the  first  Prayer-book 
of  Edward  VI.,  with  this  explanation  of  the  term 
'  ornaments  *  no  difficulty  will  be  found  in  discover- 
ing, amongst  the  articles  of  which  the  use  is  there 
enjoined,  ornaments  of  the  church  is  well  as  orna- 
ments of  the  ministers.  Besides  the  vestments 
differing  in  the  different  services,  the  rubric  pro- 
vides for  the  use  of  an  English  Bible,  the  new 
Prayer-book,  a  poor  man's  box,  a  chalice,  a  corporas, 
a  paten,  a  bell,  and  some  other  things."  ".That  these 
articles  were  included  in  the  term  '  ornaments  of 
the  church '  at  the  period  in  question  is  clear  from 
two  documents  nearly  contemporaneous,  one  before 
and  the  otlicr  after  the  establishment  of  the  first 
Prayer-book  In  a  letter  of  the  Council  to  Cranmer, 
date  the  30th  April  1548,  to  be  found  in  Strype's 
Memorials  of  Cranracr,  vol  2,  p.  90,  they  complain 
of  the  conduct  of  certain  churchwardens,  who  sent 
away  Uieir  chalices,  crosses  of  silver,  bells,  und 
other  ornaments  of  the  church  ;  and  in  a  commis- 
sion in  1552,  1  Card.  Diic.  Ann.  p.  112,  No.  27 
(ed.  1814),  the  commissioners  are  enjoined  to  leave 
in  every  church  or  chapel  of  common  resort  one, 
two,  or  more  chalices  or  cups,  according  to  the 
multitude  of  people  in  every  such  church  or  chapel, 
and  also  such  other  ornaments  as  by  Uve\x  ^vaRX^NARrcw 
shall  seem  tequiaW  lv)t  tii'Si'DVivaa  ^l«tV\^»i  \sv.  ^hwj 
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such  place  for  the  time :  *  *'  (  Westerton  v.  LiddeU, 
Moore,  167-8.)  («) 

Edward  VI.  succeeded  to  the  throne  on  Jan.  28, 
1546-7.  His  Privy  Council  showed  an  early  inten- 
tion of  carrying  much  further  the  Reformation  began 
in  the  preceding  reign.  For  this  object  homilies 
were  composed,  mixed  commissions  of  clergy  and 
laity  were  formed,  with  circuits  assigned  to  them, 
and  large  visitatorial  powers.  These  royal  visita- 
tions superseded  and  practically  inhibited  for  a  time 
diocesan  visitations. 

In  1547  the  royal  injunctions,  the  subject  of  so 
much  discussion  during  the  course  of  the  argument, 
were  issued.  I  refer  to  a  very  curious  and  rare  edi- 
tion with  which  I  have  been  furnished,  printed  in 
London  in  1547,  contemporaneously  therefore  with 
the  issue  of  the  injunctions  themselves.  The  in- 
junctions begin  as  follows :  **  The  Kynges  mooste 
royal  majestic,  by  the  advice  of  his  most  dere  uncle 
the  Duke  of  Somerset,  Lorde  Protector  of  all  his 
realmes,  dominions,  and  subjectes,  and  governor  of 
his  most  roiaU  persone,  and  the  residence  of  hys 
moste  honorable  counsail,  intendyng  the  advaun- 
cemct  of  the  true  honor  of  Almighty  God,  the  sup- 

gression  of  idolatrie,  and  supersticio,  throughout  all 
ys  realms  of  dominions,  and  to  plant  true  religion, 
to  the  exterpaciu  of  all  hipocrisy,  enormities,  and 
abases,  as  to  hys  duety  apperteiueth ;  doth  minister 
unto  his  loving  subjectes,  these  godly  injunctios, 
hereafter  folowig :  Whereof,  ^»arte  were  gene  unto 
theim  heretofore,  by  authoritie  of  his  most  derely 
beloved  father,  Kyng  Henry  the  Eighte,  of  most 
famous  memorie  and  parte  are  nowe  ministered  and 
geven  by  hys  Majesty  ;  all  which  injunctions,  his 
highness  willeth  and  cOmandeth  his  saied  louing 
subjectes,  by  his  supreme  aucthoritie,  obediently  to 
receoue,  and  truly  to  observe  and  kepe,  euery  ma  in 
their  offices,  degrees,  and  states,  as  they  will  avoyde 
his  displeasure,  and  the  paynes  in  the  same  injunc- 
cions  hereafter  expresssed."  The  reference  to  the 
injunctions  issued  by  Henry  VIII.  is  important,  in 
its  bearing  upon  an  argument  presently  to  be 
noticed. 

I  pass  on  to  the  injunctions  more  immediately 
affecting  the  present  subject.  Their  general  obiect 
it  will  be  seen  is  to  remove  all  ornaments  that  relate 
to  superstition  or  idolatry.  The  particular  one 
which  affects  the  question  as  to  the  lawfulness  of 
these  lights,  is  in  the  following  words : 

Itan, — "  That  suche  images  as  thei  knowe  in  any 
of  their  cures,  to  bee,  or  have  been  so  abused  with 
pilgrimage  or  offrynges,  of  any  thyng  made  there- 
unto, or  shal  bee  hereafter  censed  unto,  thei  (and 
none  other  private  persones)  shall  for  the  advoyding 
of  that  moste  detestable  offence  of  idolotrie,  f  urthe- 
with  take  downe  or  cause  to  bee  taken  downe,  and 
destroye  the  same,  and  shall  suffre  from  hensef urthe 
no  torches,  no  candelles,  tapers,  or  images  of  ware,, 
to  bee  sette  afore  any  image  or  picture,  but  onely 
twoo  lights  upon  the  high  aulter,  before  the  Sacra- 
ment, whiche,  for  the  significacion,  that  Christe  is 
the  very  true  light  of  the  worlde,  thei  shall  suffre 
to  remain  still;  admonishyng  their  parishioners 
that  images  serve  for  no  other  purpose,  but  to  bee 
a  remembrance,  whereby  man  male  bee  admonished 
of  the  holy  lifes  and  conversacion  of  them  that  the 
said  images  doo  represent ;  whiche  images,  if  they 
doo  abuse  for  any  other  intent,  they  commit 
idolotrie  in  the  same,  to  greate  daunger  of  their 
soules." 

A  variety  of  questions  arise  upon  the  subject  of 
these  injunctions ;  but  they  may  be  all,  I  think, 
comprehended  under  the  following  heads : — 1.  Were 
these  injunctions  lawfully  issued  under  statutable 


(«!>  Their  Lordahips  refer  to  Foroellini's  Lexicon  for  the 
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authority  ?  2.  If  so.  were  they  subsequently  abro- 
gated by  statutable  authority  ? 

It  could  not  have  been  accurately  said,  and  it  hat 
very  properly  not  been  contended  by  the  counsel 
for  the  promoter  that  any  judgment  has  been  given 
upon  this  subject  which  is  binding  upon  this  court. 

In  the  Saint  Barnabas  case,  the  use  of  lighted 
candles  during  the  Holy  Communion  Service,  an 
opinion,  which  will  presently  be  considered  adverse 
to  their  legality,  was  expressed  by  the  learned  judge 
of  the  Ck>nsi8tory  Court  of  London,  but  during  the 
progress  of  the  suit  it  appeared  that  as  a  matter  of 
fact  the  candles  were  not  lighted  as  alleged,  and  no 
decree  was  made  by  the  court.  The  legality  of 
lighted  candles  on  the  Holy  Table,  therefore,  was 
not  directly  submitted  to  the  judgment  of  the  Court 
of  Arches  or  of  the  Privy  Council ;  but  it  will  be 
seen  that  the  latter  tribunal  expressed  an  opinion 
both  in  favour  of  the  lawfulness  of  the  injuactioni 
and  of  the  candlesticks  upon  the  Holy  Table. 

First,  let  me  consider  whether  these  injunctions 
were  lawfully  issued  ?  The  question  is  one  of  no 
mean  difficulty.  To  define  with  certainty  the  exact 
legal  limits  within  which  the  Crown  might  in  the 
time  of  Edward  VI.  exercise  its  prerogative  in  rela- 
tion to  the  Church,  is  a  task  which  no  one  oognizank 
of  the  difficulties  which  surround  the  subject  would 
willingly  undertake. 

It  is  said  in  the  books  that  the  Crown  has  power 
to  visitt  reform,  and  correct  abuses  in  the  Church  by 
the  ancient  law  (a)  of  the  realm.  What  this  power 
was,  however,  is  very  uncertain.  When  Henry  VIIL 
procured  from  Parliament  the  title  of  supreme  head 
of  the  Church  (though  in  fact,  whatever  servile 
courtiers  might  say,  he  did  but  regain  the  position 
from  which  the  Pope  had  expelled  the  Crown)  he 
no  doubt  asserted  that  this  authority  required  no 
sanction  of  Parliament  for  its  exercise,  but  it  is 
remarkable  that  he  obtained  that  sanction  as  well  is 
that  of  Convocation  for  almost  every  important  act 
which  he  did  to  the  Church. 

In  truth  our  Thirty-seventh  Article  of  the  Civil 
Magistrates  fixes  the  bounds  of  the  KoyaJ  authority 
in  matters  of  religion : — "  The  Queen's  Majesty 
hath  the  chief  power  in  this  realm  of  England,  and 
other  her  dominions,  unto  whom  the  chief  govern- 
ment of  all  estates  of  this  realm,  whether  they  be 
ecclesiastical  or  civil,  in  all  causes  doth  appertain, 
and  is  not,  nor  ought  to  be,  subject  to  any  foreign 
jurisdiction.  .  .  .  When  we  attribute  to  the 
Queen's  Majesty  the  chief  government,  by  which 
titles  we  understand  the  minds  of  some  planderoMS 
folks  to  be  offended,  we  give  not  to  our  princes  the 
ministering  either  of  God*s  word  or  of  the  Sacraments, 
the  which  thing  the  injunctions  also  lately  set  forth  by 
Elizabeth  our  Queen  do  most  plainly  testify,  but 
that  only  prerogative  which  we  see  to  have  been 
given  always  to  all  godly  princes  in  Holy  Scripture 
by  God  Himself ;  that  is,  that  they  should  rule  all 
estates  and  degrees  committed  to  their  charge  by 
God,  whether  they  be  ecclesiastical  or  temporal, 
and  restrain  with  the  civil  sword  the  stubborn  and 
evildoers.  The  Bishop  of  Home  hath  no  jurisdic- 
tion in  this  realm  of  England.** 

When  Cranmer  was  persecuted  under  the  form  of 
a  trial  at  Oxford,  Dr.  Martin,  who  appeared  as  Ids 
judge,  asked  him  (I  take  the  account  from  the  last 
volume  of  the  Dean  of  Chichester's  work),  "  Who 
was  the  supreme  head  of  the  Church  of  England  ?  " 
The  archbishop  was  glad  to  have  an  opportunity  of 
explaining  his  former  rather  strong  assertions  on 
thiiB  point.    "  Marry,"  he  said,  **  Christ  is  head  of 

(a)  Boll.  Abr.  230.  Prerogative  le  Roy.  (E.)  Qud  penon 
rintfra.  (1)  Per  rauDcIent  Lny  do  Realm  le  Boy  ad  power  de 
visit  reform  et  correct  toaten  abuMW  et  eoormitiM  en  l*S([^fle : 
(DaviB  1,  Proxyea  4.)  (3)  Per  le  statoie  temps  H.  8,  le  oorooe 
fait  loreqoe  remit  et  restore  a  son  aoncient  joriadiotioQ  qm 
fait  oaorp  per  TEvesqae  de  Borne:  (Davis  1,  Ftoajes  4.) 
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this  member,  as  He  is  of  the  whole  of  the  body— of 
of  the  UDiversal  Church."  "Why,"  quoth  Dr. 
Martin,  '*you  made  King  Henry  VIII.  supreme 
head  of  the  Church."  *' Yea,"  said  the  archbishop, 
"  of  all  the  people  of  England,  as  well  ecclesiastical 
as  temporal"  "And  not  of  the  Church?"  asked 
MarUn.  "  No,"  said  Cranmer,  ''/or  Christ  is  only 
head  of  this  Church,  and  of  the  faith  and  religion  of 
the  same.  The  king  is  head  and  governor  of  his 
people,  which  are  the  visible  Church."  "  What ! " 
quoth  Martin,  "You  never  durst  to  tell  the  king 
so?  "  "Yes,  that  I  durst,"  quoth  ho.  "  and  did,  in 
the  publication  of  his  style ;  wherein  he  was  named 
sapreme  head  qf  the  Churdi  there  was  never  other  thing 
wteamt  .*"  (Hook,  Lives  of  the  Archbishops  of  Canter- 
bury, vol.  2,  N.S.,  p.  873.) 

It  is,  to  say  the  least,  extremely  doubtful  whether, 
at  any  p^od  of  our  constitution,  the  Crown  had 
power  to  issue,  of  its  own  authority,  injunctions  of 
this  kind.  It  becomes,  therefore,  important  to  con- 
sider the  language  of  what  is  called  the  Supremacy 
Act.  The  statute  of  26  Hen.  8,  c.  1,  was  passed 
AD.  1534,  and  enacts  as  follows  : — '*  Albeit  the 
King's  Majesty  justly  and  rightfully  is  and  ought  to 
be  the  supveme  head  of  the  Church  of  England,  and 
•0  is  recognised  by  the  clergy  of  tliis  realm  in  the 
eonvocations,  yet  nevertheless  for  corroboration  and 
Gonflrmation  thereof,  and  for  increase  of  virtue  in 
Ckrist*s  rtUgion  within  this  reabn  of  Ent/utnd,  and  to 
rtpress  amd  extirp  all  errors,  heresies,  and  other  enormi- 
tiea  ami  abuses  heretofore  used  in  the  same,  be  it 
enacted  by  authority  of  this  present  Parliament, 
that  the  King  our  Sovereign  Lord,  his  heirs  and 
loooeators,  kings  of  this  realm,  shall  be  taken, 
accepted,  and  reputed  the  only  supreme  head  on 
earth  of  the  Church  of  England,  called  Anglicana 
Eodeaia,  (2)  and  shall  have  and  enjoy,  annexed  and 
anited  to  the  imperial  crown  of  this  realm,  as  well 
the  title  and  style  thereof,  as  all  honours,  dignities, 
pre-emioences,  jurisdictions,  privileges,  authorities, 
immunities,  profits,  and  commodities  to  the  said 
dignity  of  supreme  head  of  the  same  Church  belonging 
and  appertaining ;  (3)  and  that  our  said  sovereign 
lord,  his  heirs  and  successors,  kings  of  this  realm, 
shall  have  full  power  and  authority  from  time  to 
time  to  vint,  repress^  redress,  reform,  order,  correct, 
restrmm,  and  amend  all  such  errors,  heresies,  abuses, 
offenoes,  contempts,  and  enonuities,  whatsoever  they 
be,  which  by  any  manner,  spiritual  authority,  or 
jurisdiction,  ought  or  may  lawfully  be  reformed, 
wprestod,  ordered,  redressed,  corrected,  restrained, 
or  amendied,  most  to  the  pleasure  of  Almighty  God, 
the  increase  of  virtue  in  Christ's  religion,  and  for 
the  cooaenration  of  the  peace,  unity,  and  tranquillity 
of  thia  realm,  any  usage,  custom,  foreign  laws, 
foreign  anthority,  prescription,  or  any  other  thing 
or  things  to  the  contrary  hereof  notwithstanding." 

There  ia  no  doubt  that  under  the  authority  of 
this  statute  the  three  royal  injunctions  in  the  years 
1536  and  1538  were  issued.  The  statute  of  31 
Hen.  8,  c  8,  intituled,  "  An  Act  that  Proclama- 
tiona  made  by  the  King  shall  be  obeyed,"  commonly 
called  the  Proclamation  Act,  was  not  passed  till  the 
year  1539:  {Stryp^s  Memorials,  1  Pt  1,  494-7.) 
Dtrjpe  remarks  "  that  these  last  injunctions  were 
given  out  by  reason  of  the  negligent  observation  of 
the  former,  which  the  clergy  took  little  heed  to." 
There  ia  no  reason  for  surprise,  therefore,  in  find- 
ing some  of  them  repeated  in  the  next  reign  (see 
p.  496  ra  fine),  such  especially  as  that  which  orders 
the  ministers  to  preach  against  the  offering  candles 
and  tapera  to  relicks." 

It  has  been  argued  by  Mr.  Stephens,  adopting  the 
opnion  of  Sir  John  Dodson,  that  this  statute,  as 
w^  aa  OTeiy  statute  "  relating  to  doctrine  or  other 
matten  of  religion,"  has  been  repealed  by  1  Edw.  G, 
e.  U;  patted  in  the  year  1547.  The  proposition 
mgmnl  to  BW  at  the  time^  having  legard  to  the 


necessary  consequences  flowing  from  it,  to  be  of  an 
alarming  character ;  and,  after  very  mature  deliber- 
ation, I  have  arrived  at  the  conclusion  that  it  can- 
not be  sustained.  The  section  which  it  is  alleged 
possesses  this  great  power  of  abiogation  and  repeal 
(sect.  2)  is  as  follows  :  "  And  allso  be  it  enacted  by 
thauctoritie  oforcsaidc,  that  all  Actes  of  P-lament 
and  Estatutes  towchinge  mencyoningc  or  in  anny 
wise  concernyngc  religion  or  opinyons,  that  is  to 
saio  aswell  the  statute  made  in  the  first  yere  of  the 
reigne  of  the  King's  noble  progenitor  Kings  Kicharde 
the  Second,  and  the  statute  made  in  the  second  yere 
of  the  reigne  of  King  Henry  the  Fif  the,  and  the 
statute  allso  made  in  the  xxv^^  yere  of  the 
reigne  of  Kinge  Henry  theight  concerninge  punish- 
ment and  reformacon  of  heretykes  and  Lolardes,  and 
evcrie  provision  therein  conteyned,  and  the  statute 
made  for  the  abolishment  uf  diversitie  of  opinions 
in  certaine  artycles  concemynge  Christian  Religion 
cotnonlio  called  the  Sixe  Articles,  made  in  the 
P-lamcnt  begonne  at  Westmestre  the  xxviij^  dole 
of  Apryll  in  the  xxxj'**  yere  of  the  reigne 
of  the  most  noble  and  victorious  prynce  of 
moste  famous  memorio  Kinge  Henry  theight, 
father  to  our  saido  moste  drad  Soveraigne  Lorde  the 
Kinge  tliat  now  is,  and  sllso  the  Acte  of  P-lament 
and  Statute  made  at  the  P-lament  begoonne  at  West- 
mestre the  xvj  daye  of  Jonuorye  in  the  xxxiij^ 
yere  of  the  reigne  of  the  saide  late  King  Henry 
theight,  and  after  that  proroged  unto  the  xxij^ 
daye  of  Januarye  in  the  xxxiilij^'  yere  of  the  reigne 
of  the  saide  late  King  Henry  theight,  touchinge, 
mentioninge,  or  in  anny  wise  concerninge  bookcs  of 
the  Old  and  New  Testament  in  Eiiglishe,  and  the 
pryntinge,  utteringe,  selling,  giving,  or  delivering 
of  bookes  or  writings,  and  reteyninge  of  Englishe 
bookes  or  writings,  and  reading,  preaching,  teach- 
ing, or  expownding  of  Scripture,  or  in  anny  wise 
touching,  mcntionynge,  or  concerninge  anny  of  the 
same  matters  :  And  allso  one  other  Statute  made  in 
the  P-lament  holdcn  at  Westmestre  in  the  xxxv'^ 
yere  of  the  reigne  of  the  saide  late  King  Henry 
theight,  concerninge  the  qualificacon  of  the  Statute 
of  Sixe  Articles,  and  all  and  evcrie  other  Acte  or 
Acts  of  P-lament  concerninge  doctryne  and  matters 
of  religion,  and  all  and  cveric  braunche,  axtyclo, 
sentence,  and  matter,  paynes,  and  forfaiturcs  con- 
teyned, mentioned,  or  in  anny  wise  declared  in  anny 
of  the  same  Acts  of  P-lament  or  Estatutes,  shall 
from  hensf urthe  be  repealed  and  utterlic  voyde,  and 
of  none  effecte." 

It  was  truly  observed  by  Mr.  Hannen  that  the 
object  of  this  statute  is  to  repeal  laws  which  in- 
flicted severe  punishments  and  penalties,  imprison- 
ment, fine,  and  death,  on  account  of  opinions  enters 
tained  "  concerning  doctrine  or  matters  of  religion," 
such  as  had  been  enforced  in  the  reigns  of 
Itichard  II.,  Henry  V.,  and  Henry  VIU.,  against 
heretics  of  various  kinds. 

If  the  wider  signification  which  has  been  con- 
tended for  be  given  to  this  statute,  it  would  in  truth 
repeal  the  principal  statutes  enacted  during  the 
reign  of  Henry  VIII.  fur  establishing  the  indepen- 
dence of  the  Church  of  England. 

It  will  be  difficult  to  maintain  that  the  statutes 
against  the  payment  of  annates  (23  Hen.  8,  c.  20), 
the  restraint  of  appeals  (24  Hen.  8,  c.  12),  and  even 
the  Act  of  Supremacy  (25  Hen.  8,  c.  19),  would  not 
fall  under  the  category  of  enactments  concerning 
*■'  doctrine  or  matters  of  religion  ;"  but  in  trutli  the 
number  of  statutes  which  this  construction  would 
repeal  might  amount  to  forty-two,  and  certainly 
would  include  a  great  many  of  grave  importance : 
(Perry  on  Lawful  Church  Ornaments,  App.,  pp.  xi. — 
XXXV.)  I  remember  that  Sir  W.  Maulc  (one  of  the 
members  of  the  Judicial  Committee)  observed 
''that  if  there  were  anything  in  Magna  Charta 
about  religion,  it  would  oiv  \Ana  <:«MXi>^^\jks»!w  \y^ 
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repealed."  I  am  of  opinion  that  the  operation  of 
this  statute  of  Edward  VI.  must  be  confined  within 
the  limits  which  I  have  stated,  and  that  it  has  not 
repealed  any  power  to  issue  royal  injunctions  which 
Henry  VIII.  derived,  either  from  the  Supremacy  or 
the  Proclamation  Statute. 

The  legal  authority  of  these  injunctions  of 
Edward  VI.  was  discussed  in  the  Westerton  t.  Liddeil 
cases.  The  judge  of  the  Consistory  of  London  held 
that  the  burden  of  proving  their  legal  authority  lay 
upon  those  who  asserted  it,  and  that  the  burden  had 
not  been  discharged,  and  he  treated  the  injunctions 
as  invalid ;  and  on  that  ground,  among  others, 
decided  that  the  **  Cross"  was  not  a  lawful  orna- 
ment of  the  Church.  The  Court  of  Arches,  how- 
ever, held  that  Edward  VI.  had  power  to  issue  these 
injunctions  under  the  authority  of  the  Proclamation 
Act  (31  Hen.  8,  c.  8),  and  the  learned  judge  decided 
that  the  cross  was  an  illegal  ornament  because  it 
was  forbidden  under  the  name  of  an  *^  image"  by 
these  very  injunctions  of  Edward  VI. 

When  the  case  of  Westerton  v.  LiddeU  was  appealed 
to  the  Judicial  Committee  of  the  Privy  Council 
they  decided  that  the  cross  was  a  lawful  ornament, 
and  that  it  was  not  an  ^4mage"  forbidden  by  these 
injunctions :  (Moore,  161,  in  Jin.) 

In  arriving  at  this  conclusion  they  certainly  treated 
the  injunctions  as  valid,  whether  or  not  they  agreed 
with  Sir  John  Dodson*s  opinion  that  their  validity 
was  derived  from  the  powers  conferred  on  the  Crown 
by  the  Proclamation  Act ;  and  referring  to  the  28th 
section  of  these  very  injunctions  they  say,  *'The 
section  could  not  mean  that  all  candlesticks  should 
be  removed  from  churches,  for  two  were  to  be 
retained"  (namely,  by  the  third  section)  '^on  the 
High  Altar :"  (Moore,  165,  166.)  If  this  be  so, 
their  decision  is  binding  upon  me,  and  the  general 
question  as  to  the  legal  validity  of  these  injunctions 
has  been  decided  in  the  affirmative.  It  may  be  as 
well,  however,  to  look  a  little  more  closely  into  this 
question. 

It  has  been  argued  that  these  injunctions  were 
not  lawfully  issued  under  that  Act,  because  it 
related  only  to  temporal  and  not  to  spiritual  matters, 
and  also  because  the  orders  which  it  prescribed  for 
the  preparation  and  issue  of  instruments  under  its 
authority  were  indispensable  conditions,  and  had 
not  been  complied  wiUi. 

Mr.  Stephens,  in  his  argument  upon  this  subject, 
laid  down  four  propositions.  First,  if  these  injunc- 
tions were  issued  under  the  Proclamation  Acts, 
nevertheless,  upon  the  repeal  of  those  Acts  in 
Nov.  1547,  they  were  not  in  force  by  the  authority 
of  Parliament  in  the  second  year  of  Edward  VI. 
Secondly,  if  they  were  intended  to  be  issued  under 
tlie  Proclamation  Acts  of  Henry  VIII.,  they  were 
not  issued  in  accordance  with  their  provisions,  (1) 
because  there  is  no  time  limited  during  which  the 
injunctions  were  to  continue  in  force;  (2)  because 
the  copies  of  those  injunctions  which  were  printed 
and  circulated  were  not  signed  by  thirteen  members 
of  the  king's  council,  as  required  by  31  Hen.  8,  c.8, 
and  there  is  no  evidence  of  their  having  been  pro- 
claimed in  accordance  with  the  3rd  section  o(  that 
statute.  Thirdly,  that  instead  of  the  punishment 
by  fine  and  imprisonment  which  the  council  under 
sect.  4  of  31  Hen.  8,  c.  8  were  empowered  to  inflict, 
the  injunctions  of  1547  oidy  threatened  ecclesiastical 
punishments,  which  the  council  had  no  power  to 
inflict  under  the  Proclamation  Act;  and  those 
ecclesiastical  punishments  are  to  be  inflicted  by  the 
ordinary,  and  not  by  the  thirteen  members  of  the 
king's  council.  Fourthly,  it  appears  from  the 
earliest  hi8torians  of  the  Reformation,  Fox,  Fuller, 
and  Heylin,  that  Uie  injunctions  were  not  issued 
under  the  Proclamation  Act,  but  by  virtue  of  the 
king's  sapremacy. 

Jnom  the  fint  of  these  propositions  I  have  already 


expressed  my  dissent.  With  r^g^ard  to  the  second, 
I  think  there  is  every  presumption  of  law,  and  that 
a  court  of  justice  must,  after  this  distance^  of  time^ 
act  upon  that  presumption,  that  these  injunctions 
were  signed  by  the  requisite  number  of  members 
required  by  this  statute,  and  the  absence  of  a  speci- 
fic time  during  which  the  injunctions  were  to 
be  in  force  would  not,  in  my  opinion,  inralidale 
their  validity.  As  to  the  objection  that  they  weie 
not  duly  proclaimed  in  the  market  place  by  the 
sheriff,  the  clause  which  requires  this  seems  to  me 
directory  only,  and  to  whatever  penalty  noncom- 
pliance with  it  might  render  the  sheriff  amenaUs^ 
such  noncompliance  would  not  invalidate  the 
injunctions.  The  contrary  position  was,  indeed, 
maintained  by  Bishop  Gardner  ^5  Collier's  EocL 
Hist.  199X  when  he  was  imprisoned  for  disotedience 
to  these  injunctions,  which  he  considered  to  have 
been  issued  under  the  Proclamation  Act.  It  is 
remarkable,  however,  that  he  does  not  dispute  the 
power  of  the  Crown  to  issue  the  injunctions,  nor 
that  the  proper  number  of  counsellors  had  not 
signed  the  instrument,  but  maintains  that  he  ought 
not  to  be  imprisoned  by  virtue  of  the  Proclamation 
Act;  and  it  might  be  that  the  injunctions  were 
valid  under  the  "  Supremacy  Act,"  but  that  the 
additional  power  of  secular  punishment  g^ven  l^ 
the  Proclamation  Act  could  not  be  put  in  force 
against  him,  and  that  he  was  only  liable  to  ecclesi- 
astical punishment  under  the  injunctions.  This 
was  probably  the  opinion  of  Fox,  Fuller,  and 
Heylin,  to  whom  Mr.  Stephens  referred  in  his 
fourth  proposition. 

I  have  made  these  observations  upon  the  Procla- 
mation Act  out  of  deference  to  the  argument  which 
was  addressed  to  me ;  but,  after  all,  whether  these 
observations  are  well  founded  or  not  is  of  small 
moment,  because  it  seems  to  me  impossible  to  doubt 
that  these  injunctions  were  recognised  by  the  Legis- 
lature, not  only  because  they  would  derive  validity 
from  the  Supremacy  Act,  but  also  because  they  are 
specially  recognised  in  the  first  Prayer-book,  which 
is  part  of  the  first  Statute  of  Uniformity,  in  the 
following  wonls:  "  Upon  Wednesdays  and  Fridays 
the  English  Litany  shall  be  said  or  sung  in  all 
places  aiter  such  form  as  is  appointed  by  the  King*8 
Majesty's  injuctions,  or  as  is  or  shall  be  otherwise 
appointed  by  His  Highness:  (Liturgical  Services, 
\)1,  Rubric  after  the  Communion  Service.) 

I  should  mention  that  in  the  year  1548-49  the 
Visitation  Articles  for  the  diocese  of  Canterbury  in 
the  second  year  of  Edward  VI.  repeat  this  injunc- 
j unction  in  the  following  inquiry  :  **  Whether  they 
have  not  ....  destroyed  in  their  churches, 
chapels,  and  houses,  all  images,  all  shrines,  cover- 
ings of  shrines,  all  tables,  candlesticks,  trindles,  or 
rolls  of  wax,  pictures,  paintings,  and  all  other  momi- 
tnents  of  feigned  miracles,  pilgrimages,  idolatry,  and 
superstition,  so  that  there  remain  no  memory  of 
the  same  in  walls,  glass  windows,  or  elsewhere" 
and  also  the  inquiry  :  *^  Whether  they  suffer  any 
torches,  candles,  tapers,  or  any  other  lights  to  be 
in  your  churches,  but  onJy  two  lights  upon  the  high 
altar :"  (Card.  Doc.  Ann.  49.) 

Before  I  leave  this  subject  let  me  observe  that  I 
cannot  find  that  the  legal  authority  of  these  injunc- 
tions per  se  was  ever  seriously  questioned  before 
the  judgment  of  Dr.  Lushington  in  the  St.  Bat' 
nabas  case.  Nor  am  I  aware  of  any  statute— none 
has  been  cited  to  me — by  which  they  have  been 
deprived  of  their  original  authority.  There  were 
many  occasions  on  which  those  who  were  adverse 
to  them  would  gladly  have  impugned  their  validity, 
and  there  was  no  lack  of  learned  advisers  versed  in 
legal  and  constitutional  lore  to  have  prompted  or 
maintained  such  a  proposition. 

In  the  interval  between  1547  and  1549  no  objec> 
iioQS  whAtever  appear  to  have  been  taken  to  these 
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iDJoDctions ;  but  in  that  year  a  paper  appears,  the 
■nthority  of  which  is  extremely  questionable;  it 
VBs  unsigned,  and  the  author  is  unknown :  It  is 
headed  <*  Articles  to  be  followed  and  observed 
■ooordiDg  to  the  King's  Majesty's  injunctions 
and  croceedings ;  **  and  the  second  of  these  articles 


forbftd,  among  a  rariety  of  other  things,  "  setting 
any  light  upon  the  Lord's  board  at  any  time : " 
CCard.  Doc  Ann.  v.  1,  75.) 

It  ii  dear,  however,  that  these  articles  (perhaps 
nutation  articles,  and  only  binding,  like  those  of 
Ridley  in  1650,  if  at  all,  in  a  particular  diocese,) 
cannot  affect  the  question  of  whether  lights  were 
in  ornament  "in  use  in  this  Church  of  England  by 
inthority  of  Parliament  in  the  second  year  of  the 
reign  of  King  Edward  VI.  Here  I  must  notice  two 
remarkable  letters  which  throw  the  light  of  contem- 
porary history  on  this  subject ;  the  first  is  a  letter 
written  by  Martin  Bucer  and  Paul  Fagius  to  the 
nuniaten  at  Strasburg  ("  Original  Letters,"  pub- 
lished by  the  Parker  Society,  p.  635) ;  it  is  dated 
April  26, 1649.  «  We  yesterday  waited  upon  the 
Ardibishopof  Canterbury,  that  most  benevolent  and 
kind  father  of  the  churches,  who  receives  and  enter- 
tains us  as  brethren.  The  cause  of  religion  as  far 
u  ai^icrtains  to  the  establishment  of  doctrines 
tod  Uie  definition  of  rites  is  pretty  near  what  could 
be  wished."  .  .  .  «*  As  soon  as  the  description  of 
the  ceremonies  now  in  use  shall  have  been  trans- 
lated into  Latin,  we  will  send  it  to  you.  We  hear 
that  some  concessions  have  been  made  both  to  a 
respect  for  antiquity  and  to  the  infirmity  of  the  pre- 
lent  age,  such,  for  instance,  as  the  vestments  com- 
monly used  in  the  Sacrament  of  the  Eucharist  and 
the  ««e  o/*  cantUeSy  so  also  in  regard  to  the  comme- 
moration of  the  dead  and  the  use  of  chrism,  for  we 
know  to  what  extent  or  in  what  sort  it  prevails. 
Tbcy  Mttirm  there  is  no  superstition  in  these  things, 
and  that  they  are  only  to  be  retained  for  a  time, 
lest  the  people,  not  having  yet  learned  Christ, 
should  be  deterred  by  too  extensive  innovations 
from  embracing  His  religion,  and  that  rather  they 
may  be  won  over." 

The  second  letter  is  from  John  Hooper  to  Henry 
Bollinger,  7th  Dec  1549  (Original  Letters,  Parker 
Society,  p.  71) ;  it  is,  "  The  altars  are  here  in  many 
chorches  changed  into  tables.  The  public  celebra- 
tion of  the  Lord's  Supper  is  celebrated  three  times  a 
day.  Where  they  used  heretofore  to  celebrate  in " 
the  morning  the  Mass  of  the  Apostles,  they  have 
now  the  Communion  of  the  Apostles ;  where  they 
had  the  Mass  of  the  Blessed  Virgin,  they  have  now 
the  Communion,  which  they  call  the  Communion  of 
the  Virgin;  where  they  had  the  principal  or  High 
Mass,  they  now  have,  as  they  call  it,  the  High 
Communion.  They  ttifl  retain  their  vestments  and  the 
camOet  before  the  altars.*' 

Surely  during  the  reign  of  Elizabeth  tlie  legal 
mralidity  of  these  injunctions  would  have  been 
mtred  by  those  who  were  adverse  to  the  use  of 
ligfaU. 

Bishop  Cox,  writing  to  Gualter  on  Feb.  12,  1571, 
mjB  of  the  Queen  that  she  "  has  always  been  so 
noeedingly  scrupulous  in  deriating  even  in  the 
iligbtest  degree  from  the  laws  prescribed  :  (Zurich 
Letters,  1st  Series,  No.  XCIV.,  p.  234.)  And  it  is 
to  admitted  fact  that  the  two  lights  were  used  in 
ler  chapel  at  the  celebration  of  the  Holy  Com- 
minion.  It  is  no  less  certain  that  many  of  hor 
xmnaellors,  temporal  and  spiritual,  pressed  her  to 
liscontinue  the  use  of  these  lights,  an  object  they 
vere  most  anxious  to  effect,  but  in  no  one  single 
nstance  did  they  ever  allege  to  Her  Majesty  that 
hp  burning  of  these  lights  upon  the  Holy  Table 
ras  contrary  to  the  law.  I  say  this  with  some  con- 
Idenee,  not  only  because  I  have  been  unable  to  find 
My  inatanee  myself,  but  because  the  leading  counsel 
OK    Um    jranolflry  whose  industry   and  whose 


acquaintance  with  these  subjects  no  one  will  gain- 
say, having  been  so  good,  in  compliance  with  my  re- 
quest, as  to  make  a  search  into  the  authorities  upon 
iJiis  point,  was  unable  to  find  that  any  such  argu- 
ment had  ever  been  addu(«d. 

The  lawfulness  of  placing  these  two  lights  upon 
the  Holy  Table  appears  to  me  established  by  these 
injunctions,  unless  they  are,  as  has  been  contended, 
by  necessary  implication  abolished,  inasmuch  as 
they  are  significant  of  a  Papal  superstition,  which 
was  rejected  by  the  Church  at  the  time  of  the 
Reformation. 

To  this  argument  there  are  various  answers : 

First.  "Diese  lights,  in  their  original  institution, 
were  not  significant  of  any  rejected  Papal  super- 
stition, but  of  the  fundamental  truth  of  Chris- 
tianity, namely,  the  light  of  the  Cospel.  The 
origin  of  them  in  the  canon  law  I  will  presently 
refer  to. 

Secondly.  They  were  suffered  to  remain  because 
of  their  strictly  Evangelical  character.  They  were 
for  the  honour  of  Christ,  not  of  the  Blessed  Virgin 
or  of  Saints,  as  lights  on  bye-altars  might  be. 

About  the  year  376  (a.d.)  Vigilantius  spoke 
with  derision  of  the  practice  of  Christians  to  bum 
candles  during  Divine  service  at  midday.  St. 
Jerome  wrote  a  defence  of  the  Church,  and  of  this 
practice:  (Hieronym.  Stridoniensis  Opera.  Ad- 
versus  Vigilantium,  t.  1,  p.  160,  cd.  Colon.  1516.) 

Dr.  Donne,  in  his  defence  of  the  use  of  lights  in 
the  daytime  during  Divine  service,  relies  much 
upon  the  early  Christian  practice:  (Dr.  Donne's 
Sermons,  p.  80,  fol.  1640.  Hierurgia  Anglicana, 
p.  197-8.)  Luther  allowed  the  use  of  these  lights : 
^Dcurlsche  Messc,  2  Codex  Liturgicus,  p.  97; 
lb.  p.  108  ;  Ed.  note,  Gerberus,  1.  c,  p.  459  ;  p.  132 ; 
p.  432 ;  Ed.  note— p.  8,  563  ;  Gb.  p.  487.) 

Thirdly.  As  to  the  averment  that  the  words 
"  before  the  Sacrament "  denote  the  reserved  Sacra- 
ment. The  practice  of  reserving  the  Holy  Sacrament, 
it  has  been  truly  said,  is  unlawful  according  to 
the  present  law  of  the  Church  of  England.  In  the 
Office  for  the  Communion  of  the  Sick  in  the 
Prayer-book  of  Edward  VI.,  it  is  provided  by  the 
prefatory  rubric  as  follows :  **  And  if  the  same  day 
there  be  a  celebration  of  the  Holy  Communion  in 
the  Church,  then  shall  the  priest  reserve  (at  the 
open  Communion)  so  much  of  the  Sacrament  of 
the  body  and  blood  as  shall  serve  the  sick  person, 
and  so  many  as  shall  communicate  with  him  (if 
there  be  any) ;  and  so  soon  as  he  conveniently  may, 
after  the  open  Communion  ended  in  the  Church, 
shall  go  and  minister  the  same,  first,  to  those  that 
are  appointed  to  communicate  with  the  sick  (if 
there  l^  any),  and  last  of  all  to  the  sick  person 
himself":  (Liturgical  Services.  Ed.  Cam.,  1844, 
p.  141.)  In  the  present  Prayer-book  it  is  ordered  : 
"  And  if  any  of  the  bread  and  wine  remain  uncon- 
sccrated,  the  curate  shall  have  it  to  his  own  use ; 
but  if  any  remain  of  that  which  was  consecrated, 
it  shall  not  be  carried  out  of  the  Church,  but  the 
priest,  and  such  other  of  the  communicants  as  he 
sh^l  then  call  unto  him,  shall,  immediately  after 
the  Blessing,  reverently  eat  and  drink  the  same." 

The  light  which  burnt  before  the  reserved  sacra- 
ment was  generally  a  lamp.  This  light  was  con- 
tinually burning,  and  therefore  probably  oil  was 
used,  whereas  these  two  lights  were  onl;  burning 
during  the  celebration.  The  lights  before  the 
reserved  sacrament  appear  to  have  been  always  of 
an  uneven  number  when  the  light  was  not,  as  it 
usually  was,  single.  The  lights  "  before  the  Sacra- 
ment" in  England  were  necessarily,  for  mystical 
reaionp,  or  more  proiwrly  fancies,  cnumeratctl  by 
Lyndewode,  but  which  it  is  not  necessary  to 
recapitulate  here,  made  of  wax. 

The  words,  '*  before  the  sacrament"  are  omitted 
in  CraDmefs  Viaitatiou  Ax\Aid«imX«iA«^XA«»^'Q^ft 
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the  injunction,  but  that  clearly  means  *^  tempore 
quo  missarum  solennia  pcraguntur/'  while  the  cere- 
mony was  being  performed.  The  candles  might  be 
lighted  before  the  elements  have  been  consecrated, 
and  before  the  sacrament  is  therefore  complete, 
<<  accedit  yerbum  elemento  et  fit  sacramentum,"  as 
Saint  Augustine  says,  but  they  are  not  the  less 
burning  before  it  when  it  is  complete. 

The  reserved  sacrament  was  not  in  the  time  when 
Lyndewode  wrote  his  Commentary  (in  1430)  placed 
upon  the  **  High  Altar.*'  It  was  one  of  Uie  usages 
peculiar  to  the  Church  of  England  to  suspend  the 
reserved  sacrament  above  the  altar.  The  account 
given  by  Lyndewode  clearly  shows  that  two  wax 
candles  (the  number  and  the  quality  it  is  important 
to  notice)  ought  properly  to  accompany  every  cele- 
bration of  the  mass,  because  Christ  is  the  splendour 
of  eternal  light 

In  a  constitution  of  Archbishop  Walter,  under 
the  following  title,  '*  Sacerdos  curet,  ut  omnia 
Eucharistise  deservientia  sint  Integra  et  munda, 
atque  verba  consecrationis  deblte  pronunciet,  nee 
celcbret  antequam  matutinas  primam  et  tertiam 
perlegerit,  nee  sine  clerico  superpellicio  induto,  nee 
sine  tunica,  iiec  in  peccato  mortali,"  we  find  this 
order:  Lyndewode,  p.  23(5,  Walter  as. — "Nullus  in- 
super  sacerdos  parochialis  prsssumat  missam  cele- 
brare,  antequam  matutinale  persolverit  officium,  et 
primam  et  tertiam  de  die.  Item  nullus  clcricus 
permittatur  ministrare  in  officio  altaris,  nisi  indutus 
sit  superpellicio,  et  tempore  quo  missarum  solennia 
peraguntur,  accendentur  (n)  duse  candelse,  vel  ad 
minus  una." 

Upon  this  constitution  the  gloss  of  Lyndwood  is 
as  follows:  (n)  Lhice  candelce, — ^^Est  enim  a  parte 
juris  ordinatum,  quod  sacerdos  sine  luniine  ignis 
non  celebrot  missam.  {Extra  eo  c.  ulti  ubi  de  hoc,) 
Si  tamen  faciat,  nihilominus  conficit,  licet  graviter 
peccct,  secundum  IJostien.  ibi,  et  concordant  alii 
doctorta.  Et  nota,  quod  candelas  in  celebratione 
misssB  arsuras  convenit  esse  de  cera  potius  quam  de 
aliti  materia.  Candela  naniyue  sic  ardens  significat 
ipswn  Chrislwnj  qui  est  splendor  lucis  ceterntB,  {Extra 
eo  c.  sane,) 

The  Devonshire  rebels,  when  in  1549  they  de- 
manded the  restoration  of  Roman  Catholic  rites, 
drew  up  a  series  of  articles  in  which  their  grievances 
were  stated,  they  said  in  their  4th  article :  "  We 
will  have  the  sacrament  hang  over  the  high  altar, 
and  there  to  be  worshipped,  as  it  was  wont  to  be ; 
and  they  which  will  not  thereto  consent,  we  will 
have  them  die  like  heretics  against  the  Uoly  Catholic 
Faith." 

The  answer  of  Cranmer  is  very  remarkable :  "  Is 
this  the  Holy  Catholic  Faith,  that  the  sacrament 
should  be  hanged  over  the  altar  and  worshipped  ?  and 
they  be  heretics  that  will  not  consent  thereto.  .  . 
Innocent  III.,  about  1215  years  after  Christ,  did 
ordain  that  the  sacrament  and  chrism  should  be 
kept  under  lock  and  key.  But  yet  no  motion  he 
made  uf  hanging  the  sacrament  over  the  high  altar, 
nor  of  the  worshipping  of  it.  After  him  came 
llonorius  III.,  and  he  added  further,  commanding 
that  the  sacrament  should  be  devoutly  kept  in  a 
clean  place,  and  sealed,  and  that  the  priest  should 
often  teach  the  people  reverently  to  bow  down  to 
the  Host  when  it  is  lifted  up  in  the  mass  time,  and 
when  the  priest  should  carry  it  to  the  sick  folks. 
And  although  this  Honorius  added  the  worshipping 
uf  the  sacrament,  yet  he  made  no  mention  uf  the 
hanging  thereof  over  the  high  altar  as  your  article 
pruposeth.  Now,  how  long  after,  or  by  what  means, 
that  came  first  up  into  this  realm,  I  think  no  man 
can  tell.  And  in  Italy  it  is  not  yet  used  until  this 
day:"  (Strype's  Cranmer,  App.  07.) 

The  inference  to  be  drawn  from  this  letter  is  that 
the  two  lights  ordered  by  the  injunctions  of  1547, 
mod  which  Cnuuuer  had  enforced  by  his  visitation 


article  in  1548,  could  not  have  been  placed  befoie 
the  reserved  sacrament,  inasmuch  as  the  complaint 
of  the  rebels  in  1549  is  that  the  sacrament  was  not 
suspended  over  or  placed  upon  the  high  altar.  It  is 
remarkable  that  Dr.  Rock,  whose  knowledge  as  sb 
antiquarian  in  the  matter  of  Church  rites  and  oeie- 
monies  is  supposed  to  be  considerable  (The  Cbiudli 
of  our  Fathers,  vol.  8,  part  2,  p.  208),  sa^s,  **  That 
the  first  wooden  or  stone  tabernacle  resting  on  the 
altar  seen  in  this  land  was  put  up  in  Queon  Mary's 
reign." 

It  appears  from  Lyndewode*s  gloss  apoa  the 
Provincial  Constitution  of  John  of  Peocham  that 
according  to  the  English  custom  the  reserved 
Eucharist  was  placed  in  a  Pyz,  and  the  Pyx  in  a 
Tabemaculum,  and  the  Tabemaculum,  instead  of 
being  pUced  stationary,  as  it  afterwards  was  in 
conformity  with  later  Roman  usage,  upon  the  altar, 
was  hung  up  over  it.  And  in  support  of  Dr.  Rock's 
assertion  that  in  Queen  Mary's  reign  the  reserved 
sacrament  was  placed  upon  the  altar  is  the  inqiiify 
of  Cardinal  Pole  in  1557,  "Whether  they  do  bum 
a  lamp  or  a  canule  before  the  sacrament;'*  and 
referring  to  his  injunctions  in  1566i,  this  would 
appear  to  have  been  "  a  tabernacle  set  in  the  midsl 
of  the  high  altar." 

With  respect  to  the  custom  of  the  Greek  Churcii, 
Guar  says  :  *'  A  lamp,  kept  perpetually  burning,  is 
suspended  in  such  a  manner  as  to  hang  between  the 
altar  and  the  place  for  the  blessed  sacrament,  and  is 
regarded  by  the  Greeks  as  a  becoming  token  of 
reverence  towards  the  word  of  Grod  inscribed  withio 
the  sacred  volume,  and  the  Word  made  flesh,  Christ 
Jesus  dwelling  with  us,  but  veiled  under  the  appea^ 
ancc  uf  the  sacramental  species:"  (Croar,  Euchsl. 
Grffic.  p.  15 ;  Hierurgia,  p.  507.) 

It  is  surely  most  improbable  that  Cranmer,  who 
was  advancing  tentatively  in  the  path  of  refom, 
and  who  was  the  real  author  of  the  injunctioai, 
should  have  ordered  two  lights  to  be  continued 
perpetually  burning  before  the  reserved  sacrament^ 
having  regard  to  his  desire  to  abrogate  the  custom 
of  reservation,  and  also  on  account  of  the  expense 
which  the  ordering  would  have  entailed  upon  the 
parishioners. 

Gavanto  (vol.  5,  p.  G5),  writing  in  Italy  bit 
"Praxis  0)mpendiaria  Visitationis  Episcopalis," 
and  describing  the  duties  of  the  bishop  on  h» 
visitation,  under  the  heading  "De  Sanctissima 
Eucharistift,"  says:  —  "Observet  Episcopus  et 
Notarius  describat,  an  sint,  qualia  sint,  quas  se- 
quuntur ; "  and  among  these  articles  is  to  be  found 
"  Basim  Tabemaculi  vacuam "  and  "  Lampadem 
ardentem,"  which  is  clearly  the  one  lamp  before  the 
reserved  Sacrament. 

Symbolism  and  the  worship  of  symbols  aredif- 
tinct  things,  "  is  confirmat  usum  qui  tolUt  abusum." 

I  am  disposed  to  assent  to  the  opinion  expressed 
by  Mr.  Stephens  in  his  elaborate  and  useful  oditum 
of  the  Book  of  Common-prayer: — "It  may,  how- 
ever," that  learned  person  says,  "  be  argued  that  s 
distinction  is  to  be  taken  between  (1)  the  lights 
burning  before  shrines  and  images  (2),  the  sym- 
bolical lights  formerly  placed  on  the  altar  during 
the  Oommunion,  and  (3)  those  which  are  for  actual 
use  for  the  decent  enlightenment  of  the  houseof  God. 
The  lights  mentioned  in  King  Edward's  injunctioDi 
are  not  to  be  confounded  iirith  the  lamp  or  cresset^s 
single  light,  burning  before  the  suspended  Pyi. 
King  Edward's  mention  of  the  sacrament  afmean 
to  be  merely  circumstantial :  two  lights  (which  ais 
known  to  be  of  wax,  not  one  lamp)  were  to  be  oo 
the  altar  before  the  sacrament  or  pyx,  *for  the 
signification  that  Christ  is  the  very  true  light  of 
the  world.'  The  pyx  was  then  considered  to  contain 
the  actual  body  of  Christ.  The  removal  of  the 
pyx,  in  consequence  of  the  purified  doctrine  of  the 
,  Church,  did  not  weakea  the  fwoe  ov  profoetj  of 
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1,  M  Christ  is  spiritually  present  ia  His 
.  It  is  to  be  remarked  that  Archbishop 
mits  the  words  *  before  the  Sacrament.* " 
f  Common  Prayer,  vol.  2,  p.  1120.) 
ges  with  respect  to  the  custody  of  the 
lerament  appear  then  to  have  been  these : 
» use  which  Lyndewode  refers  to  as  exist- 
dUmd,  Portugal,  and  other  places,  and 
larently  existed  too  in  Italy,  of  keeping 
loe  in  the  wall  under  lock  and  key.  (2.) 
MX  English  custom  of  suspending  it  in  a 
tabernaculum  over  the  high  altar.  (3.) 
*ole's  order  in  Queen  Mary's  time,  that  it 
pUoed  vpoA  the  altar. 
n«OTer,  most  improbable  that  Cranmer 
'  way  of  a  reform,  have  ordered  two  wax 
e  kept,  instead  of  a  single  lamp,  burning 
reserved  sacrament. 

Sertoli  V.  UddelL,  Dr.  Lushington  came, 
not  without  reluctance,  to  the  conclusion 
esticks  upon  the  Holy  Table  were  lawful 

• 

I  to  me  difficult  to  suppose  that  the  use  of 
ks  does  not  bear  witness  to  the  partial 
-no  uncommon  fact  in  the  history  of 
lervances — of  the  custom  of  burning 
1  the  altar  embodied  in  the  earliest  usages 
nrch  in  the  provincial  constitutions  of  our 
ly,  and  in  the  Injunction  of  1547  (a). 
i  not  omit  to  notice  the  argument,  much 
\  by  counsel,  from  the  inventories  made 
of  the  Government  Of  Edward  VI.,  in 
op  the  wholesale  sacrilege  and  plunder  of 
ire  and  goods  of  parish  churches  by  those 
>ly  imitated  the  rapine  which,  on  a  large 

been  carried  on  by  the  courtiers,  out  of 
for  the  Reformed  Religion. 
a  inclined  to  rely  very  much,  on  the  one 
»n  the  fact  that  certain  ornaments  arc 
f  these  inventories  to  be  </e  facto  in 
ifter  the  second  year  of  Edward  VI.,  nor 
er  hand,  that  only  certun  of  these  orna- 
s  retained,  by  the  commissioners  who  caused 
Qtories,  for  the  use  of  parish  churches, 
r,  the  fact  is  not  to  be  laid  wholly  out  of 
ion  that  two  or  three  years  after  the  date 
t  Prayer-book  there  should  be  in  twenty- 
es  no  less  than  1400  churches  which  pos- 
h  two  candlesticks.  Such  is  the  result, 
)f  an  investigation  of  the  inventories  in 
1  Office,  which  were  taken  in  1552,  when 
Prayer-book  was  in  course  of  preparation. 
ih,  therefore,  as  I  think  that  the  Injunc- 
::h  order  these  two  lights  were  issued 
tutable  authority,  and  have  not  been 
pealed  by  the  like  authority ;  inasmuch 
«  not  emblematical  of  any  rite  or  cere- 
cted  by  our  Church  at  the  time  of  the 
)n ;  inasmnch  as  they  are  primitive  and 

their  origin,  evangelical  in  their  proper 
,  purged  from  all  superstition  and  novelty 
f  terms  of  the  Injunction  which  ordered 
tion  in  the  Church,  I  am  of  opinion  that 
al  to  place  two  lighted  candles  on  the 
le  during  the  time  of  the  Holy  Com- 
for  the  signification  that  Christ  is  the 
ight  of  the  world." 

vn    the   conclusions    at  which    I   have 
d  this  is  the  judgment  which  I  am  about, 

language,  to  pronounce,  after  a  most 
canfiination  of  the  law  applicable  to  the 


my  a  word  as  to  costs.    This  is  a  matter 


M  (iMt  oodleHtlcka  pcmnost,  as  Archdeacon  Frec- 
■  (Bites  and  Bitaal,  p.  76),  a  symbolUiin  of  their 
nt  8t  John  saw  in  his  TiBion  "*  golden  candle- 
oaiwlles  or  lamps  (St.  John,  v.  8fi ;  Bev. 


to  be  governed  by  the  discretion  of  the  court»  that 
is,  by  a  discretion  judicially  exercised. 

In  the  case  of  Martin  v.  Mackonochiey  it  appears 
that  the  promoter  is  not  a  churchwarden,  nor  a 
resident  parishioner.  Of  the  five  charges  brought 
against  Mr.  Mackonochie,  in  which  I  include  the 
excessive  kneeling,  upon  three  there  have  been 
adverse  decisions  to  Mr.  Mackonochie.  With  respect 
to  the  elevation,  Mr.  Mackonochie  submitted  the 
question  to  his  Ordinary,  and  discontinued,  under 
his  direction,  the  practice  before  the  institution  of  this 
suit,  though,  it  is  true,  he  has  done  so  under  protest. 

With  respect  to  the  incense,  he  had  discontinued, 
though  also  under  protest,  the  censing  of  persons 
and  things,  before  the  institution  of  this  suit. 

With  respect  to  the  excessive  kneeling,  I  have 
decided  that  it  was  a  matter  that  ought  to  have  been 
referred  to  the  discretion  of  the  Ordinary. 

With  respect  to  the  mixing  water  with  the  wine, 
the  decision  is  in  favour  of  the  promoter ;  and  with 
respect  to  the  lights,  in  favour  of  the  defendant. 

Taking  all  the  circumstances  into  my  considen^ 
tion,  I  shall  make  no  order  as  to  costs  in  this  case. 

In  the  other  case  of  Fktmank  v.  Simpson,  the 
circumstances  are  materially  different.  Mr.  Fla- 
mank  is  a  churchwarden,  and  Mr.  Simpson  does  not 
appear  to  have  submitted  to  the  control  of  his 
Ordinary  any  of  the  practices  for  which  he  has  been 
articled  in  this  court.  Upon  the  question  of  *4ights" 
the  decision  is  in  his  favour,  and  another  of  the 
charges  was  abandoned  at  the  hearing.  No  expense 
has  been  incurred  by  the  examination  of  any  wit- 
nesses, and  I  think  I  shall,  upon  the  whole,  do 
justice  by  condemning  Mr.  Simpson  in  a  sum  of  SOL 
nomine  expensarum, 

1  admonish  Mr.  Mackonochie  to  abstain  for  the 
future  from  the  use  of  incense,  and  from  the  mixing 
water  with  the  wine,  as  pleaded  in  these  articles. 
And  I  further  admonish  him  not  to  recur  to  the 
practices  which  he  has  abandoned  under  protest, 
with  respect  to  the  elevation  of  the  Blessed  Sacra- 
ment, and  the  censing  of  persons  and  things. 

I  admonish  Mr.  Simpson  to  abstain  for  the  future 
from  the  elevation  of  the  Blessed  Sacrament,  from 
mixing  water  with  the  wine,  and  from  placing  the 
alms  upon  a  stool,  as  pleaded  in  these  articles. 

Proctor  for  the  promoters,  Moore 

Proctor  for  the  defendants,  Brookes. 

Errata.— In  note  to  page  36,  line  5,  leave  out  "  as."  Page  85, 
/or  "*  Doallis  '*  on  Stotates  read  **  Dwarris."  Page  86,  line  25, 
for  "  there "  read  **  therefore."  Page  37,  line  18  of  Dr. 
Tristram's  argument  /or  **  whatever    read  **  npon  the." 


OOXJBT  OF    aiTEBN'S  BENCH. 

Keported  by  T.  W.  Sadkdkbs,  and  J.  Suobtt,  Enqiv., 
Barri8terB-at>Law. 

a 

Ihwrsday,  April  30,  186d. 

Reg.  v.  The  Justices  of  Westmoreland;  The 
Mayor,  Aldermen,  and  Burgesses  of  Kendal 
(apps.);  AND  THE  Justices  of  Westmoreland 
(resps.) 

Qacarter  sessions — Povoer  of  adjournment — Acffourning 
over  an  intermediate  sessions. 

When  a  matter  is  proper^  htfore  the  justices  at  quarter 
sessions,  thof  nave  a  general  power  to  adjourn  the 
consideration  of  it  to  a  subsequent  sessions,  and  such 
subsequent  sessions  need  not  be  the  sessions  next 
following. 

Presentments  having  Iteen  made  at  the  Epiphany  Sessions 
under  sect.  24  of  <Ac  28  5*  29  Vict.  c.  126  (^Prisons 
Act)  as  to  the  repairs  of  two  of  the  county  ftrisoas, 
due  notices,  jrc.,  ivere  published  that  such  pres&itments 
would  be  (akm  tiUo  ooiisid(eral,wa  oi   Uv&  «MMXf^ 
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Q.  B.]  Reo.  v.  Thb  Justices  of  Westmoreland,  &g.  [Q.  B. 


Banter  Sessions.    At  such  sessions   accordingly  the  contended  that  the  proceedings  of  the  Mifhariimi 

presentments  came  on  for  consideration,  and  a  com-  Quarter  Sessions  were  perfectly  regular,  for  that  Hi 

mittee  was  appointed  to  consider  the  whole  subject  and  was  quite  competent  to  the  sessions  held  in  April  to 

report  to  the  Michaelmas  Quarter  Sessions,  and  the  adjourn  the  question  over  the  Midsummer  Sessloas, 

consideration  of  the  rmort  was  adjourned  till  then,  for  as  all  the  requisite  legal  notices  had  been  given 

At  such  Michaelmas  Sessions  the  committee  brought  prior  to  the  first  sessions,  no  farther  notieeB  wen 

up  a  report,  and  a  resolution  was  moved  and  carried ;  nccesBary  : 
thereupon  R^g^  v.  The  Justices  of  Glamormahirt^  5  T.  B.  279 

Held,  that  the  Easter  Quarter  Sessions  had  power  to  ^•tueen^ 

adiota-n    the  ^nsideration   of  the  question    to  the        Manisty,  Q.  C.  and  Staveky  HiU,  Q.  C,  in  sopiiart 

Michaelmas    Sessions,    and   that    no  fresh    notices  ^^  ^^^  rule/contended  thatthe  quarter  seasioDS  bad 

were  necessary  with  reference  to  such  last-mentioned  „^  p^^^^  ^  ^j^^^  ^^  consideration  of  the  qiM- 

**^"**'"**  tion  over  the  Midsummer  Sessions ;  thAt  thej  cu 

This  was  a  rule  calling  upon  the  Justices  for  only  adjourn  from  sessions  to  sessions ;  and  that 

Westmorpland  to  show  cause  why  a  writ  of  certiorari  in  consequence  of  passing  over  the  MidsumiiMr 

should  not  issue  directed  to  them  to  remove  into  this  Sessions  it  was  necessary  that  fresh  notioei  should 

court  an  order  of  sessions  made  by  them  at  the  have  been  given  under  sect  2i  of  the  Prisona  Aet 

Quarter  Sessions  held  on  the  1 7th  Oct.  1867,  ordering  They  cited 

that  the  gaol  at  Appleby  be  altered  and  adapted  in  R.  v.  The  Justices  of  Susscje,  2  Bott,  pla.  841; 

accordance  with  the  provisions  of  the  new  prison  A  v.  Hedinoham  Sihle,  2  Bott,  pla.  821 ; 

Act,  and  that  sufficient  cells  be  provided  for  the  Bodmiii  v.  IVarUgen,  2  Bott,  pla.  826. 

re^ption  of  the  whole  of  the  prisoners  within  the        Cockburn,  C.  J.-The  rule  in  this  case,  I  think. 

It  appeared    that   at    an    adjourned    Epiphany  ^f  L^  *^-^''^^?!^.^^L^i*iS?rwnn^^^^ 

Quarte?  Sessions  for  the  county  of  Cumberland,  held  ^  ^^^  «^^^^°  '*l*'  ^^^..^.l^LI^   l^wi^ 

sii^maSirjiTstfA^^^^^^^  ^Xy^f'i^rci^t^^^^^     sld'^.: 

&b?a'nrK^^^^^^^^^^  \-§  to  the  -sid-tion  <>f  a  ^^^^^^^ 

visions  of  the  Prisons  Act  18G5  could  not  be  carried  ?:»?«  ^?"^  ^ JT^^^^  ^  m ^  5tT«i^  t w  ^  S^ 

out  according  to  the  then  existing  arrangements,  Michaelmas  Session      NoWjit  is  Mid  that  the  IW^ 

and  that  it  was  necessarv  either  to  build  a  new  8"™n»®r  Sessions  having   been  passed    over,  new 

T«*^»^n   f/>t.  fiiA  #./«».if«/    r^i  *^  •«^af<.*;«ii»  ou«-  fk«  uoticcs  were  necessary  before  the  subject  could  be 

tion  for  alterinK  the  said  prison  at  Kendal  was  *'"P^  *'''*''"*"  ?°r*'»f!^,JA*iL^'!"°'^,  *"^i^ 

accordingly   .ubmitted.      An    order   of    Ksaion.  "'*''!' °"<*  Pi^I*','^ ''""«''*  ^'°'^'^f,,~'*^.,I^ 

waa  thereupon  made  that  the  «iid  presentments  ?"7  '»«.«'  '"*  reference  to  wme  peculu*  mattoj 

should     be     taken     into    consideration     at     the  ^"'  "<"  ^  V^^  »  '""^if^  "  **"••   P^  ™* 

Easter  Quarter  Sessions  to  be  holden  at  Kendal  °*  "««f''"P'  ^  "  P".""'' °J  !?^?;j!°»^Ll  'II,^ 

on  the  nth  April  then  next.    All  due  advertise-  f.^^:^l!l,\^'!'^%.'f:!?:Z}^^ ^^^V.^!!!^, 

inserted 

'risons  1 

TurorApril  toke  The  sa*id°pres^nrment8  into  cTn"-  ^i^^^f}  that  the  adjournment  in  the  P~ent 

sideration.*^  At  the  Easter  Quarter  Sessions,  held  ^T*"  "Vf  "'  ^""""f  ^'k**'*'  '''' •  f  ^^^'''".f''  tifo l?^ 

on  the  said  11th  of  April,  the  consideration  of  the  S""^*  ^^^^  merely  the  ^'^'l^'^'^^^^^.^'i^^^^ 

said  presentmcnu  was  taken  and  entertained,  when  »"t,  upon  consideration,  I  think  that  it  was  virtually 

it  wai  resolved,  « that  a  committee  be  appointed  to  *°  adjournment  of  the  entire  quesUon. 
consider  the  gaol  question,  to  consult  the  Govern-        Blackbukn,  J.-I  am  of  the  same  opinion.    By 

ment,  and  to   report  to  the  Michaelmas  Quarter  ^jje  24th  section  of  the  Prisons  Act  the  losttea 

Sessions  upon  the  expediency  of  having  one  or  two  cannot  entertain  any  question  as  to  the  repairs  or 

gaols,  and  that  the  committee  consist  of  the  follow-  alteration  of  a  gaol  unless  certain  previous  notices 

ing  justices.       (The  justices  were  then  named.)  have  been  given.    In  this  case  the  notices  were 

That  these  proceedings  and  resolutions  were  then  properly  given,  and  at  the  ensuing  sessions  they  did 

and  there  by  special  adjournment  continued  to  the  entertain  the  subject,  but  they  did  not  then  dispose 

Michaelmas  Quarter  Sessions  1867.    That  the  said  ^f  jt.    jf  they  had  adjourned  from  day  to  day  itis 

committee   duly    made    their   report  at   the  said  ^lear  that  no  fresh  notices  would  have  been  neces- 

Michaelmas  Quarter  Sessions,  and  a  majority  rocom-  g^ry.    Now  the  question  is  this,  could  the  prisoo 

mended  that  the  gaol  at  Appleby  should  be  altered  authority  adjourn  the  subject  over  the  Midsummer 

to  meet  the  requu^mcnts  of  the  Pnson  Act,  which  Sessions  to  the  following  Michaelmas  Sessions?    H 

report  wm  by  a  resolution  of  the  sessions  earned,  at  the  Easter  Sessions  they  had  let  the  subject  dioa 

and  a  committee  was  appointed  to  can-y  it  out,  and  ^hen  before  they  could  have  revived  it  they  most 

it  was  this  resolution  which  was  m  fact  the  order  have  given  fresh  notices ;    but  if    they  c^  to 

sought  to  be  lemoyed  by  the  writ  of  cert^^''-  .  adjourn  it  to  a  subsequent  sessions  I  cannot  see  wlyr 

By  sect.  24  of  the  28  &  29  Vict.  c.  126  (Pnsons  ^hey  may  not  have  done  so.    Here  they  adjourned 

Act)  it  IS  enacted  that :  it  to  the  Micliaelmas  Sessions,  and  the  question  is, 

Tho  neccasity  for  any  alteraUon  or  enlargement  or  for  ro-  ^as  that  a  proper  adjournment?     I  think  it  was. 

building  of  an  existing  prinon  .    .   .    shall  be  proTod  in  the  rr*,  j*      -      i    -    i   - ^     *.  ^.u^ 

case  of  a  municipal  bS^ugh  by  the  certiUoate  of  the  recorder  Tliey  so  adjourned,  and  any  person  present  at  tfas 

or  chairman  of  quarter  sewiions  where  there  is  no  recorder.  Easter  Sessions  would  have  known  that  it  was  to  be 

and  In  any  other  case  by  presentment  of  two  or  more  of  the  go  postponed.     Mr.  Manisty  says  that  there  is  00 

viHiting  Justices,  or  other  justices  having  jurisdiction  within  -^„,..   *«    „.i;««-«    A«fA*    «    AAaaloM.  .  kn«  *u.«.^   :• 

ihediSrictof  the  prison  aithority;  and  the  consideraUon  of  P*'^,*^'^   ^^   adjourn   over  a  sessions;  hot  thm  Is 

puch  certiflcato  or  presentmont  shall  not  \yo  onU^rtiUut>d  by  the  really    no  authonty    for    saying    SO.     There   IS   BO 

priKon  anthoriUen,  unless  m>t  loss  than  thre»  we<«kH  preVioui*  decision    uor    any    legislative    enactment   tO    tilSt 

authotlty,  of  their  intenUon  to  toke  the  same  Into  consldera-  desirable  one ;  and  in  a  case  like  thia,  where  it  WIS 

tioD  at  a  time  and  plaoo  to  be  mentioned  in  such  notice,  &c  thought  proper  tO  consult  the  GK>Temment^  it  WIS 

most  proper  to  adjourn  the  quetUoa  over  the  Mid' 

Monk,  Q.  C.  and  Fawccit  now  showed  cause,  and  summer  Sessions. 


MAQISTBATE8'  CASES. 61 

Nbatb  v.  Habt.  [C.  p. 

>B,  J^ — ^lamof  the  same  opinion — the  juris-  take  the  plaintiff  into  custody,  hut  a  few  minutes 

of  the  quarter  sessions  attached   at    the  afterwards,  the  p1:iintiff  having  reached  the  police- 

Settions,  and   they  were  then  capable  of  station,  and  explained  that  he  was  a  respectable 

ling  the  matter.    They  did  eptertain  it,  but  man  on  his  way  home  to  bed,  and  that  he  had 

i  of  additional  information  they  appointed  stopped  as  he  passed  the  house  merely  to  find  out 

.ttee  to  consider  and  report,  and  the  com-  the  moaning  of  the  cries  from  the  bedroom,  the 

ire  directed  to  report  at  the  Michaelmas  defendant  and  the  policeman  let  him  go.    No  evi- 

,   pMting  oyer  the  Midsummer  Sessions,  dence  was  adduced   that  any   attempt  had  been 

of  law,  is  not  that  a  proper  adjournment  ?  made  to  break  into  the  defendant's  house  on  the 

isnons  are  properly  seised  of  a  case,  they  night  in  question. 

ily  have  a  power  to  adjourn  it.    I  should  r^.            ,         ..i                     ,>     rw^     m-,  ^ 

miwiUing  tTupset  the  proceedings  of  jus-  ^?^<^  moved  on  the  leave  reserved.--The  6lst 

teM  I  was  clear  that  there  was  an  excess  of  ^^^^^  ^^  *he  Larceny  Act  defines  burglarly ;  the 

JQi^  103rd  provides,  that  "  any  person  found  committmg 

any  offence  punishable,  eiUier  upon  indictment  or 

n,  J.-I  agree  with  the  rest  of  the  court.  JP^"  summary  conviction,  by  virtue  of  this  Act," 

tate  onlyl^uires  that  notices  should  be  "™»^  ,^  immediately    apprehended    without    a 

sfore  th^  matter  is  entertained.    If  it  had  T*^"\u^,?SrKP^"?'^  and  forthwith  taken,    &c. 

new  notices  would  unquestionably  have  ^°^  ^J  **»«  "3th  section,  "  All  actions  and  prosecu- 

ienary.    But  this  was  not  so.    Mr.  Manisty  Jjfl'»»  *?  ^  commenced  against  any  pereon  for  «iy- 

A  the  adjournment  should  have  been  only  thing  done  m  pursuance  of  this  Act  shall  be  laid 

kiidsummer  Sessions,  but  there  is  reaUy  ni  ^^.l*"^  }\^^f  /^^»*°*y  ^^!!^  the  fact  was  com- 

i  authority  for  so  holding.  ™;/^A*°?  '*^  ^  5?.^™^°^  V^^u   ""^  "''°*^• 

n      j:   I       ^  committed,  and  not  otherwise ;   and 

Rule  discharged,  notice  in  writinjj  of  such  action,  and  of  the  cause 

ley    for    the    respondents,    J.    Kynaston,  thereof  sh^  be  gven  to  the  defendant  one  month 

.*»••  ^mwA  itr/^*<*.*I  ^^,.^*                        ^  at  least  before  the  commencement  of  the  action." 

Lrma-yard,  Moorgate-street.  ^^  ^  ^^^^  ^3  ^  ^  ^^^  ^^.^^  ^^^^  ^^  ^^^^^. 

dant  in  an  action  of  this  kind  was  entitled  to  notice, 

OUBT  OP  COMMON  PLEAS  although  he  might  not  be  acting  strictly  in  the 

BarrUun-at-Law           ^^  Seneschal,  13  C.  B.,  N.  S.,  392  ;    6  L.  T.  Rep.  N.  S. 
646,  it  was  held  that  in  order  to  entitle  a  party  to  a 

Tuesday,  Apnl  21,  1868.  S?*^^  ^^  «^.**°°  ^""T  .*  *^°K  ?,«°«  ^^  P'^Tf  i?^ 

''     '^         '  the  Act  against  coming,  &c.,  it  is  enough  that  he 

Neatb  v.  Hart.  honestly  and  bond  fidt    believes  he  is  acting  in 

^     .,    .       x-     .'        T            A  .  pursuance  of  the  Act,  whether  there  be  reasonable 

TTSTT^rJ^T'^at  "^^Kylt"^^  "^^^  ground  for  such  belief  or  not.     In  the  case  of 

A  (24  ^  26  Vict.  c.  96)  ss.  61,  103,  113.  %f^^  ^^  q^^^  9  L.  T.  Rep.  N.  S.  727 ;  2  H.  &  C. 

g  a  defendant  to  a  notice  of  action  under2i  &-  25  769,  the  Court  of  Exchequer  Chamber  laid  it  down 

:.  96,  1/  is  not  sufficient  that  he  should  have  a  that  one  question  for  the  jury  ought  to  be  whether 

tspidon  that  the  plaintiff  had  been  attempting  the  defendant  believed  that  the  plaintiff  had  been 

mit  a  crime,  but  he  must  honestly  believe  that  he  'onnd  committing  an  offence.    I  submit  that  the 

mmd  committing  such  an  offence  as  is  mentioned  ^acts  here  show  that  the  defendant  did  beUeve  the 

tiatuie.  plaintiff   had  been   found  committing  an  offence 

-    ^          ,.  ^  ,   ,   ^    ..^  ,          .        ...  within  the  statute. 
mkmt  was  disturbed  at  night  by  a  notse,  which 

ribed  to  some  persons  trying  his  back  door.    He  Bovill,  C.  J.— I  am  of  opinion  that  there  should 

f  «  Thieves'*  from  his  bedroom  window,  and  be  no  rule  in  this  case.    Roberts  v.  Orchard,  did  not 

ke  got  down  to  his  front  door  he  found  the  introduce  any  new  law ;  the  point  in  reality  decided 

fcoUared  by  a  policeman,  and  he  immediately  there  was,  that  the  exception  submitted   for  the 

m  into  custody :  defendant  was  bad,  viz.,  that  the  judge  ought  to 

an  action  for  false  inanisonment,  that  these  have    asked    the   jury    "  whether   the    defendant 

tlanees  were  not  sufficient  to  entitle  the  defen-  believed  that  the  plaintiff  had  wrongfuUy  taken 

I  nodtt  of  action,  the  said  fiorin,  and  that  in  giving  the  plaintiff  into 

^.       -      -  ,      .                    X  X  .  J  custody,  he  the  defendant,  was  exercising  a  legal 

r*?,^  ?f^u^  '®'  4  ,     *?P?»<>°™e°^  *"ed  power ;   and  that  if  they  beUeved  so,  the  defendant 

taldhaU,  before  Bylea,  J.,  m  which  a  ver-  ^^s  entitled  to  the  verdict,  on  the  ground  that  the 

^^jr*!L      •?*  H  *^?  ?^?'i*^o.  ^\  ^®^no'  notice  of  action  required  by  the  24  &  25  Vict.  c.  96, 

•ded  not  guilty  by  stot.  24  &  25  Vict.  c.  98,  had  not  been  given  to  the  defendant."     It  was  held 

»,  1 13.    I^ve  was  reserved  to  the  defen-  ^hat  it  ought  also  to  have  been  left  to  the  jury 

nMwetoenterayerdicton  the  ground  that  whether  the  defendant  believed  that  the  pkintiff 

cotitled  to  notice  of  action  under  these  had    been    found   committing   the  offence.     Are 

;  - -     s,      X.         'J  J  •             .A        ^    M  there  here    any  facts    to    show  that   the   defen- 

Mendant,  who  resid^  in  a  qmet  part  of  ^^^  believed  that  the  plaintiff  was  found  com- 

r,  was  much  disturb^  in  his  mind  by  the  mitting  any  offence  mentioned   in  the    statute  ? 

i  panic  c»n<»rmng  Fenians,  and   he  was  Y\r^^  no  offence  was  committed  at  aU,  and  certainly 

one  mght  about  two  o  clodt  by  what  he  ^here  was  not  even  an  attempt  to  commit  an  offence 

vat  the  nowe  of  some  one  trying  to  enter  hy  the  plaintiff.    I  am  at  a  loss  to  discover  that  the 

door.    He  had  previously  found  a  mark  on  plaintiff  believed  such  a  state  of  things  as  would 

M  if  an  attempt  had  been  made  to  break  j^g^jj    ^he  arrest  which  he  requested :  there  was  no 

nd  a  centrebitwas  then  discovered  in  the  ^^^ry  into  the  house,  there  was  no  burglary,  nor 

IT.    On  ti^  ocwion  he  shouted  "Thieves  I  even  an  attempt  at  rae.    Neither  the  61st  nor  the 

I     from  his  bedroom  window,  and  when  he  ggth  sections  apply  to  the  case.     There  must  be  an 

Md  lie  went  down  to  Ms  front  door.    Just  honest  conviction  of  the  guilt  of  the  person  arrested 

"*  "i^  ft®  ^^'Z^""^,"^  "^Hf!^  u?  *  to  «i^e  a  claim  for  notice^  but  th^  is  here  no 

■»  and  the  defendant's  wife  called  to  him  evidence  of  it. 

I  window,  ^'Th^  have  caught  the  man.'* 

BBduil  immediateiy  told  the  policeman  to  Btlbs,  J.— I  am  of  the  taxnA  o^imsnu  YoD^iatiisi 


C.  Cab.  R] 


HAGISTBATE3'  CABE8. 
Rso.  v.  John  Hikbdeh. 


■gree  in  wh&t  ha*  fRllea  from  m)'  Lord,  and  I  wish 
to  make  this  fuKbcr  obserration  on  tho  caee  of 
RoUrU  T.  O^^chard.  The  lut  gO]iteu<«uf  Witli'i,  J.'i 
judgment  in  that  caae  is,  "It  ii  clear  to  my  raind, 
from  the  defeodant'i  evidence  in  answer,  that  he 
vaa  acting  on  mere  Biupicion."  Now,  wiUi  regard 
to  a  caie  of  thU  kind,  there  ii  a  broad  distinction 
between  suspicion  and  belief.  In  Hermann  t. 
SoKKhal,  Erie,  C.  J.  and  Williami,  J.  found  their 
deciaiona  upon  the  honest  and  bonajide  belief  of  the 
defendant  that  the  plaintiff  waj  guilty  of  a  crime 
under  the  statute,  and  the  rtasonableiieia  of  thnt 
belief  doei  not  affect  the  matter. 

Ekatibo,  J.— I  am  of  the  same  opinion.  The 
question  is,  whether  there  was  in  the  defendaot  an 
aoneat  belief  in  a  state  of  fact*  which,  if  tme, 
would  have  juitifiul  hia  proceeding*.  There  waa  no 
evidence  of  an;  oSMnce,  certainlf  not  of  anj  person 
oommitting  one. 

M.  Smith,  J.— I  am  of  the  same  opinion.  It  is 
not  enough  that  the  defendant  tboold  believe  he 
was  acting  according  to  law.  In  Rtad  t.  Caker, 
Jerris,  C.  J.  laid  down  broullv  that  to  entiti;  a 
defendant  to  a  notice  of  action.  It  is  enough  to  show 
that  be  honajidt  believed  he  waa  acting  in  pursuance 
of  the  statute  for  the  protection  of  hia  property. 
Perhaps  that  rule  is  too  wide,  but  it  is  quite  enough 
for  us  aa  it  was  expressed  by  Williams,  J.  in  Robtrtt 
T.  Orchard.  The  defendant  ouiiht  not  only  to  bcUere 
he  was  right  in  law,  but  also  to  believe  that  tbe 

flaintiff  was  guilty  of  an  offence  under  the  statute, 
t  was  held  both  In  Hugha  v.  BudcJand,  16  H.  &  W. 
8*G,  and  Domiiina  T.  Cqo^  L.  Ben.  2  C.  P.  461 ; 
IC  L.  T.  Rep.  M.  S.  3S3,  that  tbe  defendant  must 
have  belief  in  such  facts  as  would,  it  true,  justify 
an  apprehension  under  the  statute.  I  am  not  at  all 
■atiaficd  of  such  a  ataCe  of  things  here ;  on  tbe 
intrar^,  Ido  not  thiuk  that  the  defendant  believed 


the  plaintiff  waa  breaking  ir 


Salardag,  April  25,  tt 


RuUnfiaed. 


Reo.  v.  John  Habbdbn. 

AmsouU  onaiialabk—UalaiB/vlapprt/iaaion— 

Coatinuoai  puriuit. 

While  tht  d^endanl  wot  aiiag  ihrtalening  lanffuagt  (o 

a  third pfTton,  a  amilablt  inplain  chlita  came  ua  atui 

inttT/ered.  The  dt/tndaat  atnicii  tht  constable  icitk  hit 

JUt,  and  there  wai  a  ilniggU  betiBten  them.     Tht  oan- 

Mtable  iBBit  atDOji  for  aa\iitana,  and  hku  ahtcaifor 

an  hour  1  he  changed  ii>  plain  clolheM /or  Ait  uni/ortn, 

and  retumtd  (o  d^endanl'i  house  uiith   three   other 

conslnttlet.     Thet/  forced  tht  door  and  entered  the 

heme.     The   defendant   rejiued  to  come   tJovn,    ami 

thrtatened  to  kilt  the  first  man  who  aone  up  to  take 

him.     The  amslablii  ran  iqatairi  to  laix  hia,  and 

he  ifoundtdone  of  thtm  in  the ilrui/gle  that  look  place: 

BeM,  Aat  the  appreheruion  of  the  oritoner  at  the  lime 

icoM  unlaieful,  and  that  he  could  not  be  conuicled  of 

icaunding   the   coJUtable   aith   i»le»l    to  preitatt  hu 

laiDftd  apprehtmio*. 

Caae  reserved  for  the  opinion  of  the  court  by 
H.  Smith,  J. 

The  priioner  was  tried  and  convicted  before  me 
ftt  tbe  Spring  Assizes  ISCa,  at  Warwick,  on  ai 
indictment  vldeh  charged  him  with  febniousli 
woondlag  Qeorge  Wesson,  a  police  constable,  witb 
Inleot  to  iMUt  hi*  taw(nl  ajprehaniion. 


[C.CU.B. 

Tbe  facts  were  that  the  piiwxier  lodged  at  hh 
father's  liouse  In  I>ower  Town-street,  Nottinghan. 
About  twelve  o'clock  on  the  night  of  Satorday,  (be 
29th  Feb.,  the  prisooer,  suspecting  ti  man  calM 
Wormald  was  listening  at  the  window*  of  tta* 
liouse,  came  into  the  street  and  oaed  threaUninf 
laDRUsge  to  him.  italaon,  a  police  cooitaUe,  C*M 
up  and  Interfered  to  pat  a  stop  to  the  >lten«tioa, 
and  the  prisoner  then  tntned  upon  Mm  and  stnck 
him  witti  his  flst,  and  there  was  a  struggle  bet*«(9 
them.  Itaison,  the  police  constable,  then  weat 
away  for  asMStance,  ioA  remained  abmit  for  aa 
hour. 

In  the  interval  he  changed  his  plain  clottw*  l«r 
his  uniform,  and  he  returned  to  the  houae  with 
three  other  constaUea,  Wesson,  Alh  and  HwHn 
The  prisoner  had  then  retired  into  the  houa^  aad 
all  was  quiet.  The  door  of  the  house  was  ckari 
and  fasteneil.  Baison  asked  the  prisoner  to  apt 
the  door,  and  he  refused.  The  constables  tried  th* 
dour  several  times,  and  after  an  interval  of  tea 
minutes  or  a  quarter  of  an  hour,  fioding  they  otnld 
not  get  into  the  house,  they  determined  to  aend  tec 
a  sergeant  of  pollee.  One  of  them  then  went  to  the 
police-station,  distant  about  half-a-mile,  and  after 
another  interval  of  fifteen  or  twenty  minutM, 
rciurned  with  Sergeant  Hind.  The  sergeant  aad 
Harabin  went  to  the  back  door.  Raison,  Weasm 
and  Aah  remained  by  the  front  door.  These  thm 
constables  again  demanded  admission,  and  war 
refused,  and  they  then  forced  open  the  front  onlsr 
door  anil  entered  the  house. 

Tbe  constables  saw  the  prisoner  standing  oothe 
tup  of  tbe  stairs  wlcba  biil-hook  in  hia  hand.  Raiaoa 
naked  the  prisoner  to  come  down.  He  refused,  and 
threatened  to  kill  theflratmanwho  cameup.  WeMon 
then  said.  "  Here's  at  him,"  and  the  three  coiuts- 
bles.  Wesson,  Raison  and  Ash  ran  np*tain  to  Isy 
hold  of  him. 

T%e  prisoner  then  struck  Wetson  with  tbe  hook 
upon  the  bead,  and  wounded  him.  A  stnig^ 
ensued,  in  which  Raiaon  was  also  wounded  bytha 
prisoner  with  the  hook.  The  prisoner  waa  ovv- 
powcred,  and  taken  into  custody,  having  himHlf 
receitiid  severe  wounda  on  the  head  from  tbe  no- 
stables  in  the  atruggle. 

It  waa  contended  for  the  prisoner,  that  the  upon- 
henaion  was  not  lawful,  the  assault  waa  over,  tim 
was  no  further  aaaault  or  affray  to  be  a|iiiniliiiMliil, 
and  no  such  fresh  pursuit  aa  would  jnalify  the  «Q- 
stables  in  breaking  into  the  bouse  or  apprebentiDg 
the  priauner:  (see  A  v.  Gardener,  Uoo.  CC.SN; 
A  V.  Walka-,  Dean.  C.  C.  858.) 

I  reserved  these  points  for  the  consideration  of  Um 
Court  for  Crown  Cases  Reserved.  I  did  not  pMS 
senti-tu.'e,  and  detained  the  prisoner  in  cnatody. 

If  the  apprehension  was  not  lawful,  it  is  to  be 
taken  that  there  was  no  eicese  in  this  reaislaiM 
offered  by  the  prisoner. 

Hoirrasux  Baara. 

No  couciael  waa  instructed  to  argue  on  either  aide. 

EELLr,  C.  B.^Tbe  question  is  wbetber,  apoo 
the  facts  stated,  the  defendant  is  liable  to  be 
convicted  upno  this  indictment,  which  chargM 
him  with  feloniously  wounding  a  police  coa> 
sUble,  with  intent  to  resist  his  (the  defendanfs) 
lawful  apprehention.  That  queation  depend*  «a 
whether  there  was  a  lawful  apprehenaiaD — thai 
la,  whether,  in  the  eye  of  tbe  law,  the  atnifi^ 
in  which  the  wounding  occumd  waa  a  coa- 
tinuance  of  the  itrugglo  which  flrst  took  plao*. 
Now  it  appears  that  between  the  time  wbea  th* 
policeman  first  quitted  the  defendant**  hcnus  B«d 
tbe  time  of  hia  returning,  there  was  an  intwalrf 
an  hour.  It  i*  impoa*ible  to  tKj  that  tba  whok 
affair  wat  a  continnanoe  of  the  aame  bwuadhn- 
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Hie  Mfamd  part  ww  ntbcr  in  the  nature  of  s  treeb 
panuit ;  and  it  «u  manifelt  that  the  original 
■uault  waa  at  an  end.  On  princiiilt  1  mu  of 
o^nion  that  thiit  conviclian  cannut  bo  suatHiiii.'d, 
■Dd  that  it  miut  bs  quaihed.  The  case  a[  tUg.  v. 
HUfaer  (8  Coi  C.  C.  871 ;  Dear*.  C.  C.  358)  it  a 
caiicluiiT«  anthoritj  in  favoor  of  this  view,  if  auj 
we  wanted. 

KaaTuta,  J.,  Fiaan,  B.,  and  Lush,  J.  concurred. 


I^nd  Chief  Baron.    The 

JBij,  and  there  wai  no  eWdence  which  showed  that 

the  affraj  would  be  continued,  nor  was  tlicro  evi- 

dPDce  of  anything  to  rcquin:  fre«h  puranit,  or  that 

could  iuMtilj  the   conttable  in    apprehending  the 

defendanL 

Connktion  quoMlied. 

Keo.  r.  Thohas  Wibterh. 

la£clMatl — ilUdacr^lion  of  jutlicet  bt/ort  mham 

pajurjf  oiiBftd  U>  have  ttiea  coiainittsd. 

ht  aa  tMiUctmeiit,  perjury  wa>  alteytd  to  haix  bttn 
eommilttdon  (As  hearini/  of  a  coiiiiilaini /or  mttriag 
lamit  for  (Ac  purfiott  of  taking  game,  coalraru  lo  int 
Game  Acl,  9  Gto.  1,  c  G9,  "brjart  L.  and  J.,  Uing 
jntieet  i*  and  for  the  amntii  of  D.,  nnil  nctiny  in  ana 
far  (Ac  hmmigh  of  T^  in  the  mtid  anmtg."  la  fact, 
L.  aadJ.  teat  juiticts  for  thi  borough  on/jr,  and  not 
fir  Ike  eMOiQr .' 


[C.  Gas.  B. 


/I  irad  Mel  appear  on  the  fate  of  Uit  inforaialion  or  eom- 
plaiml  in  writing  that  the  offence  id  >■  "  entering  land 
far  lAe  pmpoM  of  talang  giune  there,"  in  order  to 
gim  the  jntieei  juritdinlioa  before  whom  perjurj/  it 
alUgett  lo  have  been  conimitted. 
Caae  reserved  for  tho  opinion  of  this  coart  hj 
Blackburn,  J. 

Tbe  priioQer  waa  tried  before  Die  at  the  last 
iwiiira  fur  UsTonihiie  for  perjury. 

nte  IndictnuHit  alleged  that  "  at  a  petty  KS*ion 
of  (be  peace,  holden  in  the  parish  of  Tivurlon,  in 
tbe  eonntj  of  Devon,  a  certain  charge  and  com- 
plalnt  came  od  to  be  heard  in  due  form  of  law 
letore  John  Lane,  E*q,  and  Samuel  Oarth,  Esq., 
then  reapectirelj  being  justices  of  the  peace  of  our 
I^f  tlu  Qaeen,  assigned  to  keep  the  peaee  in  and 
for  tbe  Hid  count/,  and  acting  in  and  fur  the 
boMMgll  at  "nverton,  in  the  said  county,  against 
Tfaoma*  Martin,  for  that  he,  to  wit,  on  the  night  of 
tbe  31st  Jan.  181^  at  Chettercombe  Barton,  in  the 
parish  of  tlTertoQ,  In  tbe  borough  of  Tiverton, 
aalawfnllj  did  enter  and  be  on  certain  land  there 
called  Qnairy  Down  Close,  with  a  certain  gun  and 
other  iDstraments,  for  the  purpose  of  taking  and 
deiODTing  gatnOi  contrary  to  the  statute  in  such 
ase  made  and  provided,''  and  then  alleged  that  tiie 
friaoner  committed  perjury  on  the  hearing  of  that 

On  tbe  evidence  It  appeared  that  an  infomutfoa 
complaint  In  writing  againat  Martin  and  the  nu« 
saner  Western  was  laid  before  a  juslicc  of  the  borough 
of  Tiverton  in  1B68,  Western  was  then  convictfil, 
bat  HartiD,  having  absconded,  a  warrant  issuL-d 
■(■Int  Um,  and  be  was  not  taken  till  ItJGH,  < 
tba  eomplalnt  agiUnst  him  was  heard  before  the 
two  ganttemen  named  in  the  indictment,  who  were 
jaaliOM  for  the  borough  of  Tiverton  only,  and  were 
not  jnstiMa  for  tbe  county. 

(ta  tbe  bearing  of  thla  complaint.  Western  was 
flLwl  aa  a  wttneas,  and  swore  that  Martin  was  not 
te  penon  who  va*  with  him  poaching  on  that 
right ;  and  on  tUs  tiw  perjoiy  mu  aMipied. 


iras  objected  that,  though  the  two  Justices  for 
the  borough  had  jiiri^iclion  to  hear  the  complaint, 
ot  lieiu|(  juitii:<'S  in  and  for  the  caunti/,  Iho  alle- 
gation in  the  iudietrneiit  was  nut  proved. 

To  Ibis  it  was  answered,  that  the  fact  that  they 
were  justices  for  the  borough,  which  was  within  tbe 
county,  was  proof  of  the  averment,  or  that  tbe 
words  -'in  and  fur  the  county  "  might  be  rejected  as 
surplusage. 

I  waa,  however,  of  opinion  that  tbe  averment 
being  descriptive,  requirM  lo  be  proved  as  laid. 

It  was  then  urged  that  1  had  power  to  amend  the 
indictment  so  as  tu  cure  the  variance,  either  under 
the  9  Goo.  4,  c.  IS.  or  the  14  &  15  Vict.  c.  100,  a.  1. 
I  tbnught  that  the  9  Geo.  4,  c.  IS,  did  not  apply  to 
this  case,  and  doubted  whether  the  variance  came 
within  the  meaning  of  the  U  &  15  Vict,  c  100,  a.  I, 

though  It  was  a  variance  in  the  description  of 

rsons  in  the  indictment  named  and  described,  it 
seemed  to  me  doubtful  whether  those  words  in  tho 
Act  were  not  conQned  to  variances  tfiuilem  generis 
a  variance  in  the  name  nf  such  persons.  I 
thought,  however,  that  if  I  had  power  to  make  the 
amendment,  it  was  proper  to  exercise  it,  and  there- 
fore directed  the  indictment  to  bo  amended  by 
striking  out  the  words  "  the  said  count;,"  so  aa  to 
make  the  averment  be  that  they  were  "justices 
assigned  to  keep  the  iieace  in  and  tor,  and  acting 

and  for  the  Imrough  of  Tiverton,  in  the  said 
county,"  subject  to  the  opinion  of  the  Court  of 
Criminal  Appeal  as  to  my  power  to  make  such  an 
amendment. 

It  was  further  objected,  that  the  information, 
complaint  in  writing  (which  was  in  the  same  words 
as  those  used  in  the  indictment),  disclosed  no 
offence,  as  It  did  not  allege  that  Martin  was  in 
Quarry  Down  Close  for  Ihe  purpose  of  destroying 
game  there ;  and  Fletcher  v,  Oillhorpe  (C  Q.  B.  8B0>, 
was  cited  In  support  nf  this  position. 

It  appeared  on  the  I'viilonue,  that  the  charge 
actually  made  and  heard  bcf»re  the  justices  waa  for 
poaching  there,  and  I  thought  that,  inasmuch  aa  the 
justices  had  jurisdiction  over  the  complunt  which 
was  in  fact  heard  before  them,  the  prisoner,  it  he 
wilfully  gave  false  evidence  with  intent  to  mislead 
them,  was  liable  to  punishment,  even  if  the  written 
comphunt  was  informal ;  but  having  reserved  the 
point  as  to  the  variance,  I  reserved  this  point  also. 

Tbe  case  was  then  left  to  the  jury,  and  tbe  pri- 
soner was  convicted  and  liberated  on  balL 

Various  other  objections  were  made,  which  I 
refused  lo  reserve. 

The  opinion  of  the  court  is  requested.  First, 
whether  I  had  power  to  amend  as  I  did,  and  if  I 
had  not  such  power,  whether,  as  the  indictment 
originally  atuud,  there  was  a  fatal  variance. 

Secondly,  whether  the  form  of  the  complaint 
before  the  justices  prevented  the  conviction  of  the 
prisoner  under  this  indictment. 

0.  H.  Blackouui. 

No  counsel  waa  instructed  for  the  prisoner. 

Cot/inM  for  the  prosecution.  First,  as  to  the  power 
of  ihe  judge  at  the  trial  to  amend.  It  Is  true  that 
the  judge  had  no  power  to  make  the  amendment 
under  the  9  Geo.  4,  c.  15  ;  but  the  words  of  the 
Stat.  14  &  [G  Vict.  c.  100,  s.  1,  are  sufflcicntlj  large 
to  empower  liim  tu  make  It. 

Kgllt,  C.  B.^The  variance  in  the  description  of 
the  justices  was  immaterial  to  the  morita  at  the 
case,  and  the  judge  had  power  to  amend  under  14 
&.  16  Vict.  c.  100,  s,  1. 

Collins. — As  tu  the  other  objection.  The  informa- 
tion was  Inid  nnilcr  tho  Game  Act  (9  Geo.  4,  c.  6!!), 
when  the  warrant  Mas  applied  for ;  and  tho  objec- 
tion is  that  it  omits  the  word  "there"  after  tbe 
words  "  did  enter  Qoany  Clow  for  the  purpose  of 
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G.  Gas.  R.] 


Reo.  v.  George  Halford. 


[G.  Cab.  R. 


taking  and  destroying  game.**  The  case  of  Fletcher 
V.  Calthorjte  only  decides  that  it  is  necessary  in  a 
conyiction  under  this  statute  that  it  should  appear 
that  the  person  convicted  entered  the  close  for  the 
purpose  of  taking  game  there,  hut  there  is  no  autho- 
rity that  an  information  complaint  in  writing  should 
he  as  precise. 

Lush,  J. — The  ohjection  comes  to  this,  that  the 
justices  had  no  jurisdiction  to  hear  the  complaint 
because  of  the  omission. 

CoBins. — It  was  proved  that  the  defendant  was 
convicted  before  the  justices  of  taking  game  in  this 
<Uose,  and  the  cose  of  Fletcher  y.  Calthorpe  does  not 
support  this  objection. 

Kelly,  C.  B.— The  only  question  is  whether  the 
ustices  had  jurisdiction  to  try  this  offence,  and  it  is 
clear  that  they  had. 

The  rest  of  the  Gourt  concurred. 

Conviction  affirmed. 


Reg.  v.  George  Halford. 

Lcarceny — Evidence, 

The  prisoner'M  wife  hired  a  bedstead  at  Is.  per  week; 
and  within  a  fortnight  afterwards  the  prisoner  sold  it 
to  a  broker^  his  ar(/«  being  present  at  the  sale,  Ttco 
da^s  after  the  sate  the  wife  paid  Is,  for  a  weel^s  hire^ 
being  all  that  was  paid.  There  was  no  evidence  that 
the  prisoner  knew  that  the  bedstead  had  only  been 
hired: 

Held,  thai  a  conviction  of  the  prisoner  for  larceny  could 
not  be  sustained, 

Gase  reserved  for  the  opinion  of  this  Gourt  at  the 
Quarter  Sessions  of  the  peace  held  at  Lewes  for  the 
Eastern  Division  of  Sussex,  on  the  14th  Oct.  18(>7. 

The  prisoner  was  tried  before  me  on  the  following 
indictment. 

*'  Sussex  to  wit :  The  jurors  for  our  lady  the  Queen 
upon  their  oath  present,  that  Greorge  Halford  on  the 
9th  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-seven  one  bed- 
stead of  the  goods  and  chattels  of  Stephen  Bindon 
feloniously  did  steal,  take,  and  carry  away,  against 
the  peace  of  our  lady  the  Queen  her  crown  and 
dignity." 

The  evidence  showed  that  prisoner's  wife  went  to 
the  shop  of  the  prosecutor  on  the  28th  Feb.  last  and 
hired  the  bedstead  at  \s,  a  week,  and  some  one 
fetched  it  away.  No  particular  term  was  named 
for  the  hiring.  The  wife  subsequently,  on  the  11th 
March  last,  paid  prosecutor  for  one  week's  hire, 
which  is  all  that  was  paid 

Prisoner,  on  or  about  the  9th  March,  went  to  a 
furniture  broker  and  asked  him  to  buy  the  bedstead. 
The  broker  came  to  the  prisoner's  lodging  to  look  at 
Uie  bedstead,  and  then  bought  it  and  took  it  away, 
the  prisoner  and  his  wife  being  both  present  at  the 
transaction. 

The  bill  and  notice  annexed  to  this  case  were 
proved  to  have  been  sent  by  the  j/osecutor  to  the 
prisoner. 

The  prosecutor  never  saw  or  communicated  in  any 
way  with  the  prisoner,  either  before  or  aft^  the 
bedstead  was  taken  from  the  prosecutor'A  except 
by  sending  the  bill  and  notice  above  referred  to. 
The  prosecutor  called  once  or  twice  at  the  prisoner's 
lodgings,  but  did  not  see  him. 

Counsel  for  the  prisoner  otgected  that  there  was 
DO  eridenoe  of  simple  larceny,  as  the  possession  of 
tiw  bedstead  was  not  obtained  by  any  trespass. 


The  Ghairman  held  that  the  offence,  if  any, 
larceny  as  a  bailee. 

Gounscl  for  the  prisoner  then  objected  that  there 
was  no  evidence  how  the  bedstead  got  into  the 
possession  of  the  prisoner.  They  did  not  know 
what  passed  between  the  wife  of  the  prisoner  and 
the  prosecutor.  The  prisoner  was  not  privy  to  the 
agreement  into  which  the  prosecutor  entered  with 
the  woman,  and  as  he  was  never  seen  by  the  prose- 
cutor or  spoken  to  on  the  subject,  knowledge  of  the 
terms  on  which  possession  of  the  bedstead  was 
given  was  not  brought  home  to  him.  Fortber,  it 
was  submitted,  that  until  the  actual  terms  of  bail- 
ment on  which  the  prisoner  came  into  possession  of 
the  bedstead  were  proved,  there  could  be  no  evi- 
dence of  conversion  in  the  nature  of  a  liucenj. 

The  Ghairman  referred  to  the  payment  of  one 
shilling  for  the  hiring. 

The  counsel  for  the  prisoner  submitted  that  the 
payment  was  for  sale  and  after  the  alleged  larceny ; 
that  it  was  not  made  by  the  prisoner  or  brought  to 
his  knowledge.  The  facts  were  consistent  with  the 
woman's  having  either  purchased  the  bedstead  or 
with  her  having  hired  it,  hut  having  led  the  pri- 
soner to  believe  that  she  had  bought  the  bedstead, 
and  equally  so  with  her  secretly  paying  one  shilling 
for  hiring  to  prevent  her  misconduct  being  dis- 
covered. 

The  case  was  left  for  the  consideration  of  the  jury, 
who  convicted  the  prisoner. 

Judgment  was  respited  and  the  prisoner  bailed. 

Tlie  opinion  of  the  Gourt  of  Griminal  Appeal  is 
requested  whether  there  was  any  evidence  to  go  to 
the  jury. 

GmcHBSTEB,  Chairman. 

Sea  Side. 

EMtboame,  July  4  UIT. 

Mr.  Alford. .» Dr.  to  &  Bindoo,  CaUnet  lUosr  sad 

Upbolsterar. 

Famiture  let  on  hire. 

Hip,  Sponge,  and  other  Baths  let  on  hlie. 

Venetian  and  Boiler  Blinda  made  to  order. 

July  4th.— 18  weekH'  biro  of  bedstead,  at  U.  per  week.  ....lift 

Mnrch  11th,  U 

Pevensey-road,  Eastbonme,  Joly  11, 1867. 
Mr.  Alford.— Sir,— I  hereby  give  yon  nodoe  to  give  aai 
deliver  up  to  me,  on  Thnreday  nezt«  July  18th,  the  Iron  bed- 
stead which  yon  hired  of  me  on  the  28th  Jan.  last 

8.  BOIMJB. 

WiUaughby^  for  the  prisoner,  was  stopped  by  the 

court. 

lAtndey  Smith  for  the  prosecution. 

Kellt,  G.  B. — What  evidence  was  there  to  show 
that  the  prisoner  knew  that  his  wife  had  only  hired 
the  bedstead  ? 

fj.  Smith, — It  was  a  question  for  the  jury  upoD 
all  the  facts.  He  was  in  possession  of  the  bedstead, 
which  had  been  hired  only,  and  he  and  his  wife 
were  both  present  at  the  sale  by  him.  There  wsf 
evidence  of  his  complicity. 

Kellt,  G.  B. — Why  must  he  have  known  that 
the  bedstead  was  hired  only,  and  not  bought  by  bii 
wife  ?    The  conviction  cannot  be  sustain^. 

The  rest  of  the  court  concurred. 

Convictiom  qwasked* 
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Kao.  V.  McKujk 


[C.  Cab.  E. 


B>o.  a.  HcKalk. 


IMtemtr  aitda  eatftdraUwmt  lopntcaioi't  ik^  to  bug 
Mimtlkiag,  atdpal  doum  aflom  inpmmaU.  Fms- 
tatarpul  iMtJbriii  into  tkt  tiUtnd  pbtad  the  dimgt 
am  tka  cemtUr,  mlUdt  Ihtprucmtr  took  itp.  The  eon- 
fiJtrau  mid  "  You  utid  not  kavt  ehaiyed,"  and 
iftnv  dbwn  a  tmail  ceia  o»  Um  ctmlB;  inhieh  lie 
fritomtr  ta);  iqk,  tad  put  a  axpenct  in  tilvtr  md 
ai^pcKK  iti  eofftt  dami,  and  tulMd  prattailer  togtae 
kim  a  MtHngJbr  it  iVsMotar  Mot  a  ikiUiiigfiom 
lAe  tin,  aadiml  it  an  tkt  cMMttr,  vAm  pritmv  tmd, 
"  Tom  ■Of  Of  wtO^'M  m  tit  fiahn  hoik,  lad  take 
tl  oM."  iVoHcXor  font  tit  Jiorim  Jhm  lAt  till,  and 
fmt  it  am  tie  eotmttr,  txptettng  to  raca'M  hoc  a&iV- 
Mago  q/*  til  pritomti'i  mamof  in  liai  qf  iL  PriKov 
taek  up  ttm  deria  tad  pnttailor  took  ia>  Me  Bluer 
mipatca,  ama  d<  tixpatem  i»  ooppa;  ami  lit  ikiUiag 
pat  daurm  if  iMmlf,  end  mat  patting  Atm  in  (A< 
d-aBO-  nloi  tie  lov  lAa(  «M  kad  oi^  got  one 
duUing  of  lie  priaona'M  awMgr  and  jIs*  aum  liilliiig  ; 
imt  at  (Ac  tame  moment  Aer  altentiam  wot  £vtrttd  fry 
tit  eomfiArtUt,  and  boli  con/tdvatt  and  priiontr 
^ttedtit  tkf ! 

BM,tiat  thitwatacaten/'laraiiit/artietnnuaclioii 
of  exiJLangi  wot  mot  canpUti ;   pnttculor  had  not 
partednM  litpnpertj  in  tiijhrim. 
Cue  MMtriwl  for  the  opiiiion  of  thia  court  »t  the 

ntwioiM  balden  at  Ifottinghun  in  Dec  1S67. 
Fateick  McKale  wu  indicted  «nd  tried  for  felo- 

tioattj   ittahog  2in   the   money*   of    Elizabeth 


i),  which 


FIUOD0  took  np  the  It.  11^  and  the  other  man 
■aid  to  priMmer,  "  What  wai  it  jon  gare  hei  ? " 
Hn.  PickeriDg  replied,  "  A  two  (hilling  piece." 
■IV.  Mtw-  —...  _.j  .-.  priMoer,  "Yon  need  not 
m  Mme  time  threw  down 
T  took  np  the 


At  tlw  trial  it  wai  prored  that  Mr*.  Pickering 
taft  «  ahop  Cor  the  tale  of  unall  aiticUi ;  that  on 
ttie  3Sth  Oct.  pdwDer  and  another  man  not  in  cni- 
ted7,  both  Mrangere  to  Mn.  Pickering,  went  into 
Jht  rfiop^  tad  priaooer  aaked  Mr«.  Pickering  for  a 
fMDjrworth  01  peniermlDta  ' 
At  aened,  and  tvitoner  put 
AniiDK  ^ece  in  p^ment. 

Mrs.  nckering  took  up  ^le  two  ibilling  piece, 
■nd  pat  it  into  the  money  drawer,  and  took  out  of 
Ae  HUDe  drawer  a  ihiillng  and  a  nipence  in  lilTer 
nd  flvepenoe  in  coi^ier,  and  put  theae  moneri 
tit.  lid)  on  the  counter  u  the  proper  change  for 

le  two  ahiUintCt,  after  deducting  the  penny  for  the 


"  Ho^  miatma,  gire  me  a  ihilling  for  thia."  Mn. 
Pickering  then  took  a  ihiUing  out  of  the  money 
draw,  wd  put  that  ihilling  on  the  connter,  and 
friaooer  aaid  to  ber,  "Ton  may  u  well  give  me  the 
two  ifaiUing  piece  aod  take  it  all.'  Hra.  Pickering 
.__•-  .__-^  ^1^  Tooat/f  drawer  the  ume  two 
ilie  had  r«mTad  from  the  priioner, 
on  the  connler,  expecting  ahe  waa  to 
■hilling*  of  the  jsiaoiwr^a  money  in 


illing  ^ece  ahe  hi 
dpntthat  on  the 


loriL    .__ 

piece,  aod  Hra.  Pickering  tocA  up  the  ailTer  riz- 
ptnca  and  tlie  atxpance  in  vappn  pnt  down  by  the 
jriaoiwr,  and  aln  tba  aUUng  pnt  down  by  lienetf, 
and  waa  putting  tham  into  tiM  money  drawer  when 
Ae  Hw  aha  had  onlv  gat  the  ailver  rizpanee  and 
rfnoca  in  ct^per  tt  the  ^laooer'a  mmey,  and  the 
■UUing  o(  bar  own  money,  in  exchang«  for  the  two 
Ailliuc  ptooa,  but  at  the  aanw  moment  priaoner'a 
"r"f  "**"  painted  to  iobm  twiat  aweetmeati,  and 
lUft.  Cai.— Tou  T. 


aaid  to  her,  "  How  do  you  aell  that  ? "  and  bef me 
•he  could  apeak  prlaoner  pnahed  hii  companion  tqr 
the  ahooldera,  aiid  Mid,  "  Tou  don't  want  any  ol 
that ;"  and  both  want  out  of  the  ahop,  priaonet 
taking  the  two  abiUing  piece. 

CorroboratiTe  evidence  waa  giren,  and  priaoner 
denied  being  in  the  ahop. 


to  a  qneMion  Mra.  Pickering  aaid  ahe 
aia  nut  miend  parting  with  the  two  ihiHing  -'  -  - 
without  getting  full  change  for  it. 


ling  piece 


Upon  tliia  eridence  it  waa  contended  by  the 
counsel  tor  the  priaoner — 

lit  That  upon  the  facta  proTcd  Uie  priaonet 
eonld  not  be  convicted  of  larceny  npon  the  preient 
indictment. 

3nd.  That  Mra.  Pickering  parted  not  only  with 
the  poaaeaiion  of  the  two  (lulling  pece,  but  alao 
with  the  property  in  it,  and  therefore  there  wm  no 

Upon  these  objectiona  oounael  for  the  priaoner 
ctilti  npon  mo  not  to  let  the  ca«e  go  to  the 
jury.    I  refused  to  atop  ttie  case  and  directed  the 


Triiali 


cr  in  exchange  only  one  ahiUing  of  hu 

ilihOD^  Mra- Fickeringdid  put  down  tlie 
'O  shilling  {^ece  on  the  counter  intending  to  part 
with  it  in  exchange  for  two  shilling*,  yet  that  if 
jury  believed  she  Intended  only  to  part  with  it  in 
exchange  for  two  ahillinga  of  the  prisoner'a  monf^, 
the  parting  with  it  by  her  under  the  circumatancea 
(tateil  vniild  not  be  a  parting  with  the  property  in 
it,  if  the  jury  believed  thoae  circumatancea  to  be 
fraudnlenily  contrived  by  the  priaoner  and  hia 
cotupanion. 

I  left  it  to  the  j 
away  of  the 

stances  waa  an  error  or  miatake,  and  unintentional 
on  the  part  of  the  prisoner,  or  whether  they  believed 
that  tbe  priaoner  and  hia  companion  went  into  the 
shop  Intending  to  defraud  Mrs.  Pickering,  and  that 
they  did  obt«un  from  her  by  fraud  the  two  (billing 
piece,  meaning  to  ateal  ffom  her  a  shilling  in  valne, 
and  if  they  ihould  be  of  the  latter  opinion,  I  directed 
them  that  that  waa  larceny. 

"ont 

y,  a    .  .     _ 

for  the  opinion   of    the  Court  of  Criminal 

If  the  court  shall  be  of  opinion  that  the  facta 
proved  do  not  amonnt  to  larceny,  and  that  my  direc- 
tion waa  wrong,  the  priaoner  ia  to  be  diwharged  ; 
bat  if  the  court  think  the  facta  proved  do  amount 
tolwceny,  and  that  I  directed  the  jury  aright,  tha 
prisoner  is  to  be  bnmght  np  for  tentence. 

Bai-rax,  Chairman. 

J.  W.  Mdhr,  for  the  priaoner.  The  conviction  ia 
wrong.  It  la  clear  that  ^le  proseculiix  parted  with 
the  property  in  the  two  (hilling  piece  at  the  time 
(he  put  it  on  the  connler  and  the  priaoner  took  it 
np.     AlUiougb  she  may  have  banded  it  to  the 


may  have  been  obt^ned  by  lalaepretenoea  but  there 
waa  no  larceny  of  it.  Aa  the  prosecutrix  at  the  moment 
in  her  tlien  frame  of  mind  mtended  to  part  with  the 
property  in  the  twoahilUng  pieca  it  cannot  be  larceny : 
(3  Bow.  on  Crimea,  196).  Where  the  proaecntor 
was  inv^ed  by  card  sharper*  and  stripped  of  a 
lai^  anm  of  money  a  conviction  for  Iwwny  waa 
hdd  to  be  wrong,  the  ^xiperty  having  been  parted 
wi^  by  the  proaecntor  under  the  idea  tliat  it  had 
bean  fur^  won :  {Nicioltoa'i  eait,  2  Leach  610). 
CKnLLT,  C.  B.— The  case  sutsa  that  the  proaecntrix 
put  thtf  two  alulUng  piece  on  tha  cawkba  «s\m:&ii% 


UA0I8TBATES'  CASES. 


C.  C*».  R.] 


\  Bbacekkxidob  a 


I  Kcfo. 


[C.  Cab.  B. 


that  ibeira*  to  receive  tvoitiilUagt  of  thepritoner't 
moaej  In  eichan^  for  it.  The  tnuuetioii  wm  not 
Gcmplele.]  In  tbeiinff  dnipiuigcaie  {BexT.Paick, 
1  Lekch  33S),  the  pcotecntor  never  intended  to  put 
with  hu  property. 

Cavt  for  the  proiecution.— The  eoDTictim  iru 
rigbt.  The  tnnuction  irai  only  inchoate  and  not 
cam^te,  and  the  mopertj  wai  not  parted  with. 
Id  litx  T.  Olivtr,  i  Tannt.  -27*,  "the  priuncr  irai 
indicted  tor  stealing  SoL  nnder  the  folloving  circnm- 
•tanceii  The  priaoner  baring  obUioed  a  quantity 
c^  gold  went  to  a  public-hoiue  in  the  neighbourhood 
of  Mewcaatle'iipan-TTiie.  The  proaecntor,  who 
vai  a  groom,  and  had  about  him  note*  belonging  to 
hii  maiter  to  a  coniideiBble  amount,  happened  to 
enter  the  room  where  the  piiaoner  wai.  Soon 
afterward*  the  pritoner  took  an  oecaiioo  to  make  a 
display  of  bis  gold,  when  a  conTenation  reapecting 
it  ensued  betveen  the  prisoner  and  the  ncosecntor ; 
the  prosecutor  exprewed  a  wish  that  tne  pnsooor 
would  oblige  him  by  aome  gold  in  exchange  for 
notes  and  lilTcr ;  the  gold  was  not  to  be  purchased 
at  an  advanced  price,  bat  was  to  be  taken  at  its 
l^al  currency.  The  prisoner  stated  that  if  it  would 
be  any  material  aocommodation  to  the  proseculor, 
and  the  prosecutor  would  do  him  the  same  kindness 
on  a  future  occasion,  he  would  let  him  have  tocne 
gold  in  exchange  for  notes  and  silTer.  Tliis  was 
done  to  get  it  into  hii  possession,  and  then  Hie 
miaoner    ran    off    with  it  and   the  change    also. 


and  the  eoppera.  He  falsely  pnteoda  that  he  wants 
change  for  the  half-crown,  gets  the  change,  and 
runs  off.  1  think  that  is  a  larceny."  The  case  of 
Mig.  T.  RoAtay,  9  C.  &  P.  784,  is  to  the  same  effect. 
[&LLT,  C  B.— In  all  these  case*  the  question  is, 
whether  the  transaction  was  complete.  I  own  it 
appears  to  me  that  here  the  tnuiMCtion  wta  not 
ccunplete.] 

Mdhr  in  reply.- In  Htx  v.  Jadim  (By.  4  Hoo. 
119),  where  the  prisoner  obtained  a  diaaDOod  brooch 
and  other  articles  and  12411  In  mooey  ftom  a  pawn- 
broker'i  shopman  by  pretending  to  defiosU  diamonds 
on  pledge,  the  judges  held,  on  a  cam  icstmd,  that 
this  was  not  Itreeny,  because  the  shopman  who  had 
a  general  authority  from  the  master  parted  with  th* 
[ffoperty  and  ownership,  and  not  meiely  with  the 
poaseasion.  And  it  is  said  in  note  t.  at  I  Raas.  on 
Crimea,  203,  wheievnr  the  proaecutnr  parts  with 
the  proper^  without  expecting  it  to  be  retimwd 
r  the  indictment  ought  to  be  for  falM  pretsooti. 
Rtx  T.  n'lV/ioMi  was  clearly  a  case  of  laiTsny,  the 
prosecutor  nerer  intended  to  part  with  the  change 
without  getting  the  half-crown.  [Kellt,  C.B. — 
la  not  that  this  vety  caae?]  There  was  no  parting 
with  the  change  under  aialse  '  '"    """"*  """ 

had  got  the  h^-crown. 


the  drawer  and  put  it  on  the  counter,  expecting  she 
was  to  receive  two  shillings  of  the  prisoner's  money 
in  exchange  for  iL  The  question  is,  did  she  part 
with  the  money  she  pUoedoDtbe  countcrT  ^"J 
certainly  not,  for  she  expected  to  rective  two  shil- 
lings of  the  prismet^  money  In  lien  of  It.  Sbi 
would  have  ttopped  tits  priaonv  if  she  omid 
while  he  was  Ic*Tiag  Um  sh^    Pladng  the  m«ay 

l^e  act  of  the  prisoner  in  taUng  ap  tlw  mon^  doM 
not  affect  the  question  whether  the  proaeentiix 
parted  with  the  property  Id  it.  1^  property  li 
nut  parted  with  until  the  whole  trvisaetiaa  is  cob- 
plete  and  the  conditions  have  been  cotnpUed  with 
on  which  the  property  was  to  be  parted  with.  Um 
proMcutrix  was  in  the  act  of  patting  t^  n  - 
given  by  the  prisoner  i  "'  ' 
detected  the  error  in  a  moment,  ana  wna*  woua 
have  taken  place  but  for  the  act  (rf  th*  piiaoner  and 
his  confederate  wouMbavB  been  thia;  ihawootdhave 
said,  "  Yon  have  only  given  me  one  itaUlinft  of  yoar 
own  money."  It  <a  clear  that  up  to  tbkl  time  tbs 
transaction  of  the  exdiange  was  incomplete.  Then 
the  prisoner,  knowing  that  it  was  her  mone;  sad 
not  his,  takes  off  her  attention  by  a  fraud,  md 
quill  the  ibop  with  her  money.  I  am  of  opinion 
that  the  property  in  the  two  shilling  pteee  was  not 
out  of  the  prosecutrix  for  a  moment ;  that  it  con- 
tinued in  her,  and  that  the  ttiioner  was  guilty  tf 
larceny  in  taking  it  up  and  gtung  ont  of  the  shop 
with  it.  It  is  the  same  ss  if  Uie  oriioiMr  had  coma 
the  shop  and  asked  for  a  sc 


B  drxwer  when   tba 


e  impretsion  that  ha 


KlLli,  C.B.— This  case  has  been  ably  argued, 
and  the  question  Is  whether  there  has  been  any 
larceny  committed.  Now  the  distinction  is  well 
settled  between  obtaining  a  chattel  by  a  fraud  and 
stealing  a  chattel.  It  is  necessary  that  the  transac- 
tion should  have  been  complete  in  older  to  coniU- 
tute  it  a  case  of  fiand ;  but  if  the  proweutor  haa 
not  pvted  with  the  prupertr  in  the  diattal,  and  the 
prisoner  takes  it  away  with  a  franduIeBt  intent  U 
amounts  to  a  larceny.  [His  Lvdddp  then  MpeMed 
flH  facts.]    In  effect  the  trtoiaetlon  was  thia,  the 


o  count  the  prisoner^  miiyi 
the  prisoner  bad  hurried  ont  of  the  shop^  IbIm- 
tionally  leaving  something  short.  In  Aw  v.  Jodiai 
the  transaction  wascomplete.  These  was  aocomphW 
parting  with  the  property  in  this  case,  and  tht 
prisooer  baring  carried  it  awa7  fraudulently  wu 
guilty  of  larceny. 


Lcsn,  J.— For  a  long  time  I  was  nnder  the  ia- 
prcision  that  the  prosecutrix  had  parted  with  Ihi 
property  in  this  cose,  bnt  I  now  think  that  the  eaM 
is  susceptible  of  the  view  which  my  leenwd 
brothers  have  taken  oC  it,  and  I  concur  with  tbM 
in  tiie  condurion  to  which  they  hare  coma. 


at  24  j- 35  Tk(.  c.  9S,  s.  IG, « 
Ml  biMW  cxaut,  tngraot  ipM  s 
tU  of  a  boat  M  SeoOaad,  or  is 


.Saturday,  May  3,  1863. 

(Before  Rm.T,  CB.,  Kfiamw,  J..  I'MOir,  B, 

H.  SmTH,  J.,  and  EAtanai,  J.) 

Bbo.  o.  Bkacxxskisoi  aid  Ebo. 

Foryerj^EigrtlviiigphlK  of_  a  SMcA  bant  nsfr— 

liuan  ^suM  wifa-  lie  24  j- 35  Tk(.  e. 

/Hamaalii  ami  iBiliaul  ku 

pluu  i»  England  a  male  oj 

lie  Caltmi^ 

CaM  reserved  for  the  opinion  of  thia  covt  If 
M.  Smith,  J. 

Tiie  two  ntooDcn  wen  tried  and  oonvieled  bdon 
me  it  Iha  Bpriiv  Asaiiea  fat  Warwiekahiie  186^ 
on  an  indiotment  wUck  charged  than  with  M»- 
nkiwly  and  withoat  Uwfal  antboeil^  and  cacBMi 
engraving  n^on  a  plate  part  of  »  jraauMmwr  noH 
pnipoTtlng  to  be  a  part  <rf  ■  bank  note  «f  tka 
British  Uiwn  Company,  canytng  on  the  I  mil  mil 
of  bankers,  for  the  paymmt  d  BL  contrary  to  tte 
form  of  the  Mntat^  to. :  (eae  M  4  16  Tkb  c  A 
i.16.) 
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C.  Cab.  B.] 


Turner  v.  Bsybtt. 


[Clkrksnwsll. 


The  evidence  showed  that  tho  priioners  had 
engraved  upon  a  plate  part  of  a  bank  note  for 
3L,  purporting:  to  be  a  note  of  a  Scotch  banking 
company  call^  the  British  Linen  Companj,  and 
had  made  acrangmenta  with  a  printer  for  printing 
a  large  nnmbo'  of  notes  from  the  plate,  when 
engraved. 

It  was  proved  that  the  British  Linen  Company 
wai  a  Scotch  banking  company  carrying  on  the 
bmineBs  of  bankers  at  Edinburgh  and  at  other 
places  in  SScotland,  and  not  carrying  on  business  of 
bankers  out  of  SootUnd. 

It  was  objected,  on  behalf  of  the  prisoners,  that 
they  were  not  indictable  under  the  statute  24  &  35 
Vict.  c.  98,  inasmuch  as  that  Act  did  not  apply  to 
the  engraving,  &c.  of  tho  plates  of  notes  of  Scotch 
banks,  and  sects.  19  &  55  of  the  Act  were  referred  to. 

I  reserved  the  point  for  the  consideration  of  the 
Court  of  Criming  AppcaL 

I  passed  on  each  of  the  prisoners  sentence  of  penal 
aerritude  for  eight  years,  but  respited  execution 
until  the  decision  of  the  court  was  obtained. 

Montague  SShith. 

No  counsel  was  instructed  to  argue  for  the 
prisoners. 

Overend,  Q.  C.  (Beaskjf  with  him)  for  the  prose- 
cation. — ^The  conTiction  was  under  the  24  &  25  Vict, 
c  98,  8.  IG,  which  enacts  that 

WlMMoever,  without  lawful  authority  or  excuse  (the  proof 
whereof  shall  lie  on  the  party  aocuMd)  nhall  engrave,  or 
in  aoywiw  make  upon  any  plate  whatsoever,  or  upon  any 
wood,  Btone,  or  other  material,  any  promissory  note,  bill  of 
exchange,  or  bank  post  biU.  or  part  of  a  promissory  note,  bill 
of  exchange  or  bank  post  bill,  purporting  to  be  a  bank  note, 
haak  bill  of  exchange,  or  bank  poet  Ull  of  the  governor  and 
eompaay  of  tlM  Bank  <tf  England  or  of  the  governor  and 
oonpany  of  the  Bank  of  Ireland,  w  ofaajf  other  bodjf  corporate^ 
ly,  or  ptrton  earryiitg  on  the  hmintu  of  banken,  or 
A   blank  bank  note,  blank  promissory  note,  blank 

bill  of  exchange,  or  blank   bank  post  bill  of  the 

Mfsmor  and  company  of  the  Bank  of  England  or  of 
ai  goremor  and  company  of  the  Bank  of  Ireland,  or  of 
say  aueh  other  body  corporate,  company.  <»■  person  aa 
ilbfcisalfi.  or  to  be  a  part  of  a  bank  note,  promissory  note, 
femk  bill  of  exchange,  or  bank  post  bill  of  the  governor  and 
eompany  of  the  Bank  of  England,  or  of  the  governor  and  com* 
paoy  of  the  Bank  of  Iielana,  or  of  any  such  other  body  oorpo 
ale,  eompany  or  perscnx  as  aforesaid,  or  any  name,  word,  or 
character  resembling  or  apparently  intended  to  resemble  any 
sofascription  to  any  bill  of  exchange  or  promissory  note  Issued 
by  the  governor  and  company  of  tho  Bank  of  Exigland  or  the 
governor  and  company  of  the  Bank  of  Ireland  or  by  any  snoh 
other  body  coiporate,  company,  or  person  as  aforesaid,  or  shall 
Bie  any  snoh  plate,  wood,  stone,  or  other  material,  or  any  other 
iosBimient  or  device  for  the  making  or  printing  any  bank 
note,  bank  bill  of  exchange,  or  bank  poet  bill,  or  blank 
beak  note,  Uaak  bank  bill  of  exchange,  or  blank  bank  poet 
bUL  or  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank 
post  bill,  or  knowingly  have  in  his  custody  or  possession  any 
nch  plate,  wood,  slone.  or  other  material,  or  any  such  instru- 
ment or  davkse,  or  shall  knowingly  offer,  otter,  dispose  of,  or 
pot  off,  or  hat o  in  his  custody  or  possession  any  paper  upon 
which  any  Ulank  bank  note,  blank  bank  bill  of  exchange,  or 
blank  bank  poet  bill  of  tho  governor  and  company  of  the 
Bsok  of  England  or  uf  the  governor  and  company  of  the 
Bank  of  Inliuad,  or  of  any  such  other  body  corporate,  company, 
or  peraon  as  aforesaid,  or  part  of  a  bank  note,  bonk  bill  of  ex- 
change, or  bank  post  bilC  or  any  name,  word,  or  character 
reeembiiog  or  aoparently  intended  to  resemble  any  such 
sebsDiliilInn  shall  be  made  or  printed,  shall  be  guilty  of 
felony,  and  iMing  convicted  thereof,  shall  be  liable,  at  the 
diacreiiiMi  of  the  court,  to  be  kept  in  penal  servitude  for  any 
tenn  not  exceeding  fourteen  years  and  not  less  than  three 
yeara,  or  to  be  Imprieoned  for  any  term  not  exceeding  two 
years  with  or  without  hard  labour,  and  with  or  without  solir- 
tary  oonflnemenL 

The  question  is  whether  the  words  "or  of  any 
odier  body  corporate,  company  or  person  carrying 
on  the  business  of  bankers,"  includes  bankers  in 
^jftfttl^nrf-  lo  considering  this  point  tho  55th  section 
nuaC  be  regarded,  which  is :  "  Nothing  in  this  Act 
contained  shall  extend  to  Scotland,  except  as  other- 
wise hereinbefore  expressly  prorided."  In  the  re- 
ptaled  autnte,  II  Qeo.  4  &  1  WiU.  4,  c  60,  s.  29, 
there  was  a  similar  clause :  "That  that  Act  should 
not  »'*ttmA  to  any  offence  committed  in  Scotland  or 
Irdand."    Tbt  aune  thing  w«t  mMut  in  both  these 


sections,  though  different  words  are  used.  The  only 
section  in  the  24  &  2o  Vict.  c.  98,  in  which  there  is 
any  express  enactment  referring  to  Scotland  is  the 
first,  which  relates  to  forging  the  IMvy  Seal.  In 
Beg,  V.  Bannofiy  9  C.  &  P.  1 1,  it  was  held  that  sect.  18 
of  11  Geo.  4  &  1  Will.  4,  c.  66,  whicli  is  similar  to 
sect.  10  of  24  &  25  Vict.  c.  98,  applied  to  a  colonial 
bank,  the  bank  of  Canada.  Unless  the  same  con- 
struction is  put  on  the  24  &  25  Vict,  c  98,  s.  IG, 
there  will  b^  no  punishment  to  the  forging  ef 
foreign  or  colonial  notes  in  this  country.  Sect.  55 
will  be  satisfied  by  construing  it  to  mean  that 
**  nothing  in  this  Act  contained  shidl  extend  to 
Scotland,  except  as  hereinbefore  prorided,  so  far 
as  procedure  is  concerned." 

Kelly,  C.B.  —  This  case  raises  an  important 
question;  but  wo  think  that  it  is  one  free  from 
doubt.  The  indictment  is  framed  on  the  24  &  25 
Vict.  c.  98,  s.  16,  and  the  point  is  whether  the 
general  words  "or  of  any  other  body  cwporate* 
company,  or  person  carrying  on  the  business  of 
bankers"  coming  »fter  the  specific  words  "Bank 
of  England  "  and  **  Bank  of  Ireland  "  include  a  bank 
in  Scotland  or  any  of  Her  Majesty^s  colonies.  They 
would  include  such  a  bank  according  to  the  literal 
construction  of  the  words,  there  being  no  limitation 
or  restriction  in  the  section ;  but  we  think  that  such 
a  bank  is  included  upon  the  substantial  meaning 
and  actual  intent  of  the  statute.  The  only  doubt 
that  could  be  raised  is  by  sect.  55,  and  it  would 
have  been  a  very  serious  one,  if  that  section  had 
been  intended  to  exclude  Scotland  from  the  opera- 
tion of  the  Act,  for  it  would  then  have  left  bankers  in 
Scotland  and  the  colonies  without  the  protection 
that  is  extended  to  bankers  in  England  and  Ireland. 
Such  could  not  have  been  the  intention  of  the  Act. 
Sect.  55  means  as  was  expressed  in  sect  29  of  11 
Geo.  4  &  1  Will.  4,  c.  66,  that  the  Act  is  not  to 
extend  to  offences  committed  in  Scotland.  The 
Scotch  mode  of  procedure  is  different  to  ours,  and 
it  was  intended  to  exclude  from  the  operation  d  the 
Act  offences  committed  in  Scotland,  and  which  were 
triable  and  punishable  there.  There  is  no  special 
provision  applicable  to  Scotland,  and  sect.  1  re- 
lating to  the  Privy  Seal,  is  the  only  enactment  in 
which  ^ere  is  any  express  provision  applicable  to 
ScoUand,  so  that  sect.  55  seems  to  have  been  intro- 
duced ex  majori  canUUi, 

CoHuiction  qffirmed. 


KAOISTBATES'   GOUBTS. 

CLERKENWELL  POLICE  COURT. 

Saturday,  Feb,  29, 1868. 

(Before  Mr.  Cooks.) 

TUBMER  V.  BkTETT. 

Metropolis  Building  Act,  s.  88— (FAaf  i»  a  separale 
building — ^Surveyor's  /e«. 

By  sect,  SS  of  the  Metropolis  Building  Aci^  the  builder 
o/nnu  building  about  to  be  erected  or  altered  is  required 
to  give  to  the  surveyor  notice  of^^tlie  particulars  of 
any  such  proposed  work" 

B,  purchased  some  premises,  and,  desiring  to  erect  a  cellar 
ami  bakehouse^  he  gave  notice  of  tlte  bakehouse^  but 
did  not  name  the  cellar.  The  wall  of  the  cellar  formed 
part  of  tliA  bahehoussj  and  tliere  was  aa  internal  and 
external  oommwucation  between  than. 

The  surveyor  claimed  an  additional  fee  for  the  eelkir 
as  being  a  separate  building  not  included  in  the 
notice  : 

Heldj  that  the  surveyor  was  not  entitled  to  the  second 


CunxsmnLL.] 


UAQISTOATES'  OASES. 
LBrnanoH  v.  QoiXDuna  or  Luboab  UaiOM. 


vait  of  I 
In  tbeo 


He  def  eadaat  wu  innuDoiied  to  tiuwer  the  com- 
pUiDt  of  Mr.  J(^D  Tomer,  one  of  tlie  dlitcict 
■nrrejon  of  IiliDgtcm,  to  (how  caue  whj  he  diaDld 
not  p*y  the  nuh  of  ISi.  for  nurreTiuK  ttw  cnctioD 
ot  k  cellu,  ittiiched  to  a  bakehoiue,  erected  titer 
'  the  roof  <rf  inch  bakdiouM  iru  coTBred  id. 

TWwtf-,  KdidtM,  for  the  compUiiUDt. 

ItidxtU,  (olidtiv,  for  the  defendant 

Hr.  CooKB,  bftting  takea  time  to  cmuidei  hii 
judgment,  dov  wd. — Hnch  difflcnltj  mrue*  in 
cues noder  the Bnilding  Act  bj  thepT>ctlce(iu]der 
the  wordj  "  the  parldcaUri  ol  anj  inch  propoeed 
work,"  in  tecL  38)  not  being  for  the  builder  to 
ddlver  to  the  district  anrreyariplMi  of  tbepropoKd 
work  by  which  the  building  would  be  cTeert/ 
deHMd.  nw  fonn*  of  notice  appew  to  teUte  0DI7 
to  the  dimemtoM  of  the  bnlldinn,  fix.,  the  depth, 
wlddi,  and  bd^t,  and  DDmber  m  ttoriei,  and  alio 
tbaue  <d  the  wofd  "additioos,"  which,  except  to 
old  boildinga  and  work  dooe  apon  new  builunge, 
aftar  ttw  nxtf  b  corered  in,  It  not  aDtbcaieed  ttf  the 
Act  In  the  caae  decided  b;  me  wme  time  ago,  I 
laid  down  the  prlDdpla,  in  my  opinion,  to  be  that 
work  nbatantiaUj  coatemplated  and  ia  eonrae  of 
arectiaa  at  the  time  tl  the  cortcing  in  of  the  main 
bnildhig,  altbongb  poeriUy  In  ■  rar  unflniahed 
itats,  moat  be  coudteed  not  at  an  adutioo  but  aa 
t  ol  and  not  Moarate  from  the  building  ittelf. 
0  deddea  by  me  on  Wedneaday,  I  coo- 
■Idered  Uie  priodple  to  be  that  when  a  building 
wai  DM  coDtamplatad  and  commenced  before 
Ow  conring  in  of  the  main  buUdlog  it  miut  be 
coorfdaed  ••  an  addition  to  the  bnildiog, 
and  for  tbe  nrrey  of  which  an  extra  fee  u 
fajable  to  the  lurreyoT.  In  deciding  the  preient 
ca«e  I  ttrictly  adhere  to  (be  principle  «o  Ukt  down. 
Upon  the  fliat  objectitMi  taken  by  the  boilder,  that 
0M  Statato  of  Limitatiotu  ii  a  bu  to  the  nureyor'a 
reeorery  of  bii  feea,  it  la  nnnecewaiy  for  me  to 
■Ire  an  opinion,  altbongb  I  am  indlned  to  think  it 
h  not  tenable.  Ndther  do  1  think,  a*  contended  by 
die  builder,  that  the  cmctlon  of  the  cellar  in  diapute 
can  be  coniidtaed  aa  corered  by  hi*  uotiee  to  the 
mrTeyor  in  reference  to  the  honae  Na  60.  Thereia 
In  tact  negative  eridence  that  tU*  ccUar  before 
No.  60  waa  corered  in,  and  eren  if  aa  alleged,  by 
the  aolidtar  for  the  builder,  that  it  waa  (iibatjtuted 
for  S  cellar  contemidated  in  the  original  deugn  of 
the  honae  No.  60,  ita  lituation  would  make  it  a 
•eparato  boUdiog  and  liable  to  a  Kparate  aurrey. 
It  mnat  not  alio  be  foigotten  that  many  moniha 
paaied  aince  Lta  erection  and  the  coTeiing  in  of  the 
main  buildings.  I  tiunk,  however,  the  buildor  haa 
a  right  M  lay  tiie  cellar  formed  a  part  and  parcel  of 
the  bakehonae,  and  waa  intended  to  be  included  in 
hia  notice  of  the  12th  June  1867.  Now,  tbe  eiidence 
ia  thia:  upon  the  tenant  purdiaaing  tite  premlaea 
be  deaired  a  cellar  and  bakdxHiae  to  be  erected, 
and  gave  a  notice  which,  had  it  incloded  the  word 
"cffllar,'' would  have  left  no  doubt  that  the  cellar 
waa  part  of  tiie  building.  He  builder  definea 
the  area  to  be  abont  in  depth  27  feet  and 
width  IT  feet.  Whether  that  area  waa  exceeded 
or  not  by  the  bakehouse  and  cellar  waa  not  stated ; 
bnl^  even  if  it  were,  tbe  aurveyor  haa  stated  that 
some  margin  ia  in  practice  allowed.  The  wall  of 
tbe  cellar  forms  a  part  of  tbe  bakehouse;  and 
nlthrOngh  there  it  an  external  and  internal  com- 
annlcati<m,  I  think  this  doe*  not  of  necetdty  make 
h  a  separate  building.  It  may  be  fnrtber  observed 
Oat  the  snrveyor  wooU  not  have  been  entitied  to  a 
lainr  tea  had  the  ana  d  the  cdlar  been  Included 
In  tiw  notioe.  Can  it  be  said,  then,  that  thU  was 
<■  aUWon  to  tbe  bakebonaa  after  the  roof  wa« 
■idlat  ItUnknot.  The eTidnoet again, npon 


[laKLAm. 

thii  point  ia  that  tbe  cellar  waa  contonplated  when 
the  tenant  took  potiwiion  and  determined  140a 
having  a  bakehouae,  and  that  It  waa  actually  boilt 
andaeenby  the  surveyor  on  tlie  18th  Ang.  1867,  the 
roof  of  tlie  bakehonae  itself  having  been  oovcied 
in  only  a  few  daya  prior,  vie,  on  tbe  &d  d  tbe  aame 
month.  I  think,  therefore,  tbe  priodpte  tltat  I  laid 
down  in  tbe  first  case  aj^ilies  here,  and  that  tUs 
cellar  may  be  CMisidered  a  part  of  the  bakdwnta. 
No  doubt  the  notice  ia  very  vague,  bnt  it  ia  not 
for  me  now  to  decide  whether  or  not  it  ia  sci 
vague  and  informal  et  to  anhject  the  builder  V> 
a  penalty  under  the  41at  aection,  '  ' 
think  tbe  tnrreyor  it  not  entitled  to  aw 


XXOHEQUEK    OHAHBXR    (^ftSLAHD), 

:iam^,  FA.  1, 1S68. 

LavnosTON  e.  Thb  Odupuxs  of  vm  Luaour 

Unoir.  (a) 

Poor  Lam  Gaardiaiu — Liaiiliijf  to  tiniuijitt  ia  aa 

aetiiM  oj  tort. 

TTuptaiiUiff'  bang  a  nuun/actiiTtr  aOitbd  lo  dtewm  of 

a  artatH  itrtam  of  leata;  li»  dffmdjnti,  a  eorpomtt 

bodfof  t^ar  Lav  GMariSaiu,poSMttditmtk  itioaffn 
Btld,  thai  Om  mrt  lialAt  at  nucf  oi  a  privatt  ndE- 

vidaal  tcOKUl  k,  /or  lit  tort  to  (ia  pnptrtg  m  eam- 

mitttd. 

Tiut   waa  an  appeal  from  a 
Court  ol  Common  Pleaa. 

Demnmr. — He  flrat  count  of 
,  aint  stated  that  the  idaintilt  « 
ctftain  meaauage  and  landa^  aitd  ei 
wntet  ef  a  certain  atream  flow  past  bia  said  premise* 
and  to  have  the  nte  of  the  nme  for  tiie  pnrpoeet  of 
hit  bntineai  as  a  linen  manufacturer,  wiuioat  bdng 
injured  or  polluted  aa  thKsinafter  mentioned ;  yet 
that  the  dtjendanti,  while  tbe  plaintiff  waa  so  en> 
titled,  wrongfully  opened  a  sewer  Into  the  laid 
atream  at  a  point  higher  np  than  where  it  flowi  past 
tbe  pluntifTa  land,  and  caused  large  qnantitiea  of 
filthy  and  impure  matter  to  be  discharged  into  the 
said  stream,  whereby  the  water  tiiereof  became  fool 
and  polluted,  and  unfit  to  be  nsed  by  the  plaintllt  in 
hit  bn^nesa. 

The  fifth  defence  to  tbe  fliatooont  stated  that  the 
Poor  I^w  Commiasianera  had  made  and  issoed  a 
general  order  directing  the  defendants,  if  and  wbio> 
ever  any  defect  should  aiiae  in  the  drainage  at  tbe 
workhouse  which  might  tend  to  injure  tbe  health  of 
the  inmates,  without  delay  to  remedy  snch  defect; 
and  then  averred  tbat  cmaln  defects  did  «dst  la 
the  draina^  of  the  workhouse,  and  that  to  temedf 


le  sewerage  of  tl 
HB  into  the  atrc 


through  the  tame  into  the  atream,  at  mentioned  in 
tbe  first  count;  and  that,  accordingly,  tbey  cao' 
atructed  the  aaid  lewerand  canted  the  uid  sew«ags 
to  past  throngh  the  aame,  and  tbat  in  doing  so  thcr 
acted  boti&jidt  aodwithont  negligence,  and  with  the 
loto  object  of  remedying  the  defecta  in  the  drainage 
of  the  workhonse. 

The  sixth  defence  ttated  that  tbe  defendants, 
under  the  powen  vetted  in  them  by  the  statatc^ 
directed  their  architect  to  conatmct  a  sewer  to  tiie 
workbouae,  and  tbat  in  purinanoe  of  tbe  said  oidar 
the  said  architect  conttrucied  a  sewer  and  naeea- 
sarily  disdtaived  some  filthy  and  impure  nuttHE 
into  the  stream. 


MAGISTRATES'  OASES. 

or  OP  ExBTBB  .urn  asotbis  c.  M*bihh.u 


[H.or  h. 


w  i^ipeftled  from  thkt  judgnMnL 

TIM  Saliatar-GtMrtil  (with  him  it«adt)  lor  the 
plaintUt  Id  anor,  contended  th«t  the  pUiut  diacIoMd 
ft  good  Ckiue  of  action,  it  th«  action  lud  been 
bnm^agaiiutKpriTatelndiyiduftl;  McaiHil j,  thkt 
dM  difenoea  wen  Md,  for  that  an  action  U7  uilnit 
■  CMporatioD,  tncji  ai  the  defeodanta  were,  tor  an 
injniy  done  to  a  pciTate  penon;  and  that,  whether 
Uw  injnij  accrued  from  an  act  done  under  the  Im- 
mediate direction  of  the  guardian*,  or  under  an 
ocdcr  of  the  Poor  I<w  Ctnamiuionera,  the  defen- 
danla  wen  liatile  in  danuKO  preciaelf  in  the  lame 
way  at  s  prirate  iodifidn^ 

Law,  Q.  C^  and  Maavt,  for  the  defecdanta  in 
error,  afgned  that  the  (ummona  and  plaint  ducloaed 
DO  good  eanae  of  action  againtt  the  defendants,  in- 
aKnodi  aa  tliejwere  a  corporation  of  penona  acting 
gratniloaaly  in  the  diacharge  of  a  pnolic  duty,  and 
tliat  the7  bad  no  fund*  at  tb^diipoaal  for  the  pay- 
Bkent  of  daoiagee.  That  mpporing  that  the  plaintiff 
obtained  a  jadgment  he  could  not  realiM  it,  aa  he 
could  not  reacb  the  ratea  by  an  execution,  there 
being  no  power  in  the  guardian*  to  le*v  a  rate  to 
anawer  a  claim  fur  damage*  in  an  action  againit 

The  CouKT  rerened  the  decision  of  the  Court  of 
Common  Pleaa,  holding  that  the  defendontt  were 
liable,  in  their  corporate  capadlj,  for  damage*  in 
an  actioa  of  ton  in  the  aame  way  aa  a  prlTate 
indiTldnal ;  and  that  the  circam*tanoe  that  the  Act 
ttoder  which  they  are  conftituled  prorided  no  meant 
of  letfing  a  rate  to  pay  whatcTer  damaeei  might 
be  giTen  againit  them,  afforded  no  ground  for  hold- 
ing that  llw  plaintiff  aluuld  not  haye  a  judgment. 

Attorney  for  the  plaintiff,  Thoauu  Cmhton. 

ittaraej  for  the  defendant,  Gtorgt  Hazleti. 


Horrsx  OF  lobds. 


atUtd  iiio — Right  of  hiAop  to  rtquire  tati- 
ih—IUfnal  to  iiatituCt—Caaoai  of  1603,  lAt 
JWUiauoia. 
,  .  t  of  a  liBuig  in  lAe  diocat  of  E.,  prtttnUd 
.  _n*o  A.  adtrk  ia  Bofy  Onte-s.  vib  And  hoI  beat 
nrdnimrf  hg  li*  prtoail  or  aatf  prtviimt  Biihop  oj  £., 
htttdniadMda  ben^iit  Ae  diocete  of  JJ.  T/U 
BitkepofJEL,  btfartiiutitiui^gJL,nmiiTtdlitmU>pri>- 
itet  a  tawtimmialfniai  tht  Buhai  tifil^atlo  hiM,  R.  '*, 
"iflwatf  eoaetrtatum,  abUiti/,  laii  eoafonuit^  to  Uio  teda- 
■"■f-V"^  lam  ofEnglaitdr     R.faiUdlo  ao  ihU  vitkin 


Ji.  at  to  kit  ioKttl  lift  and  eriAodoxj/  in  tht  ordiKary 
firm,  aad  wiitk  mu  caualeriigntd  Jh)  Iht  BitAop  of 


M.    TUBiAcpofE. 
owuArkbskv** 
BM,  that  lU  Biahfi  iif  B.  had 


beir^  latitfied,  coUattd  Au 


lb  autUutioi  to  batijica  it  rtgnkud  bg  tha  39lA 
enim  a.D.  1G03,  and  tht  Kith  canon  of  1603  hat  no  ap- 
pScaliam  lo  the  iattitntioit  of  cltrkt  to  lifingt,  tat  to 
tit  lernce  of  aatt  by  tnliemjictd  dtrhn  tiHfihi/td  to 
pv^rm  ^iritmd  dalia  in  At  btatfiixt  of  otbtrt  by 
camtiMlef  0»  onktuvy. 


Tht  ri^t  of  a  patnm  u  a  tea^Kni  right,  and  lilt  /Aa 
lo  an  action  to  tnforct  thit  right  mutt  b»  mh  (pan 
tilt  tuffidoKy  of  wAicA  ia  point  of  kve  Iht  court  may 
decidt,  or  ichtcA  m(D/  bt  travattd  imf  unit  jointd 
i^Ma  It  to  bt  tritd,  i_f  tht  eomt  be  tpiritaait,  by  tha 
certifimtt  1^  Ihtarchbithep,  and  if  Itn^orai,  h/ajary. 
Error  wa*  bronght  in  tbi*  caae  by  the  Biihop  of 
Exeter,  the  defendant  below,  to  reverie  the  deddon 
of  the  Court  of  Exchequer  Chamber  confliming  a 
dedtlon  of  the  Court  of  Common  Plea*  on  a 
demurrer,  llie  action  «aa  a  thot*  inmdit,  and  tha 
complaint  In  anbatauce  wa*  that  the  Bijhop  of 
Exeter  had  refuaed  to  inititnte  and  induct  one  John 
B^d,  clerk,  who  had  been  preaented  by  the  piaintilT, 
the  patron,  to  a  rectoiy  and  vjcar^n  in  the  dioceae 
of  Exeter,  and  after  a  lap*e  of  *ix  month*  had  col- 
lated another  clergyman  lo  the  beneHoa.  The 
ground  of  the  refuaol  at  act  out  in  the  idea  waa, 
Uiat  the  preienlee,  who  had  not  been  ordained  by 
any  Biahop  of  Exeter,  and  had  come  from  the 
dioceae  of  Mancheatcr,  in  which  he  had  lately  held 
a  benefln^  hod  not  pniduced  to  the  Blihop  of  Exeter 
any  sufficient  testimony  from  the  Biihop  of  Han- 
cheater  of  hi*  (the  pteientee'*)  honett  conver*atian, 
ability,  and  confonnity  to  the  ecclealattical  law*  of 
England,  and  aI*o  toM  the  Bisfacf  of  Exeter  had 
good  reaaon  to  believe  that  the  preaentee,  while 
benefloed  in  the  diocese  of  Handieaier,  had  at- 
tempted to  enter  into  a  simoniacal  contract.  From 
the  replication,  ll  was  atated  that  Mr.  Beid  had  pro- 
duced to  the  Bishop  of  Exeter  a  teatimonlal  from 
three  clergymen  of  the  diocese  of  Mache*ter  ttatinK 
that  tbey  had  known  him  for  three  yean  and 
believed  that  he  had  lived  purely,  loberly,  uid 
honettly,  that  a*  tar  a*  they  knew  and  believed  he 
tiad  never  writlea  or  taught  anything  contra^  to 
the  doctrine  or  discipUne  of  the  Chunih  of  England 
and  Ireland,  and  they  believed  him  id  Ih^  con- 
Bciences  as  to  his  moral  conduct  to  be  a  penon 
worthy  to  be  admitted  to  the  beoeftce,  and  to  thia 
testimonial  wa*  appended  the  ft^lowlng  statement, 
signed  by  the  Bidiop  of  Mancheatcr,  "The  *nb- 
cribei*  are  beneficed  in  the  diocese  of  Mancheatcr ; 
Hr.  Bcdd  wo*  long  non  rendcnt  in  hi*  beneflca  but 
I  know  no  reaaon  why  he  should  be  legally  hindered 
from  being  allowed  to  take  otlier  duty."  There  had 
been  a  demurrer  both  to  the  plea  and  replication, 
and  the  judgea  of  the  court  below  had  unanimously 
given  judgment  in  favour  of  the  plaintiff.  The  case 
was  heard  In  thi*  Home  in  the  *ea*lon  ISSS-T. 

Sir  R.  Paimer,  Q.  C.  and  Hilpotu,  for  appellaota, 
contended  that  Mr.  Reid  had  never  hrongnt  to  the 
Biihop  of  Exeter  any  sufficient  testimony  of  hla 
former  good  life  and  behaviour  according  to  tha 
requiremeiita  of  the  39th  canon,  which  li  entitled 
"Caution*  for  Institution  of  Ministers  into  Bene- 
fices," and  which  goes  on,  "  No  biihop  thall  institute 
any  to  a  beneQce  who  hath  been  ordained  by  any 
other  bishop,  except  he  flnt  have  lent  him  his  letter* 
of  orders,  and  bring  him  a  sufficient  tcalimony  of 
his  fonner  good  life  and  behaviour  if  the  bishop 
shall  require  it,  and  lastly,  shall  appear  upoo  doe 
examination  to  be  wortby  uf  tlie  miaittry  •"  and  that 
there  had  never  been  produced  to  the  bishop  any  auffl- 
cient  testimony  iu  writing  from  the  Bishop  of  Man- 
chester of  tiie  honesty,  ability,  and  conformity  of 
the  presentee  to  the  ecclesiastical  law*  of  tiie  Church 
of  Englimd  as  required  by  the  4Sth  canon,  which  is 
headed,  "Kone  lo  be  curates  but  allowed  by  the 
bishop,"  and  goes  on,  "  No  curate  or  minister  shall 
be  permitted  to  serve  in  any  place  without  examina- 
tion and  admission  uf  the  bishop  of  the  diocese  or 
ordinuy  of  the  place  havii^  episcopal  jurisdiction, 
in  writing  nndcr  hii  lianil  and  seal,  having  respect 
to  the  greatness  of  the  cure  and  meetness  of  the 
party ;  and  the  said  curates  and  minister*,  if  they 
remove  from  one  diocese  into  anaCtvet,  «^%W  wA.\ia 
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by  any  meana  admitted  to  serve  without  testimony 
of  the  bishop  of  the  diocese,  or  ordinary  of  the 
place  as  aforesaid,  whence  they  came,  in  writing,  of 
their  honesty,  ability,  and  conformity  to  the  eccle- 
siastical laws  of  the'Chorch  of  EnglMid.  Kor  shall 
any  serre  more  than  one  church  or  chapel  npon  one 
day,  except  that  chapel  be  a  member  of  the  pariah 
church,  or  united  thereto,  and  unless  the  said 
church  or  chapel  where  a  minister  shall  serve  in  two 
places  be  not  able  in  the  judgement  of  the  bishop  or 
ordinary  as  aforesaid  to  maintain  a  curate ;"  that 
these  canons  were  binding  on  the  presentee  and  oo 
the  patron,  who  was  himMlf  a  clerk  in  holy  orders, 
as  well  as  upon  the  Bishop  of  Exeter.  The  fol- 
lowing authorities  were  referred  to : 

Middldon  ▼.  CroJX,  2  Str.  1056;  2  Aik.  650 ; 

Mart  ▼.  Mort,  2  Atk.  157 ; 

4  Inst  828: 

Bird  V.  SmitK  F.  Moore  781 ; 

25  Hen.  8;  c  19 ; 

BriUOH  y.  StatuUik,  6  Mod.  188 ; 

Preface  to  Bam*s  Eccl.  Law,  20  eL  teq, ; 

Howel's    Synopsis   Canouum    SS.   Apostoloram, 

1  Yinnius  1 ; 
GodoIp1iin*8  Bepertorium  Canonicam,  591 ; 
Lyndwood*8  ProriDciale,  47,  48 ; 

1  BiDgham's  Orig.  Bcol.  562,  edit  1834 ; 

3  Van  Espen^s  Comment  in  Canon  Jar.  Vet  et 
Nov.  56,160,228; 

2  Devotos,  tit  22,  p.  211,  Do  Clericis  Peregrinis ; 

1  Spelman*8  CoDoilia  152  ; 

2  Ibid  878 ; 
2Gib8on*sCodex806; 

2  Capitnlaria  Begnm  Francomm  413,  edit  1677; 

Watson's  Incumbent  218 ; 

Hod^^n*B  Instructor,  8th  edit,  53 ; 

Hoetieosis  de  Institutionibus,  lib.  8, 172,  edit  1579 ; 

Keble*8  Litnrgife  Britannictu ; 

Bishop  Beverley's  Third  Sermon  on  the  Church,  1st 

Volume  of  do1]i>cted  Works,  1842 ; 
An'bbishop  Potter's  Discourse  on  Ohurah  Gtovem- 

ment,  1707 ; 
Bitkop  of  DowM  and  Comwr  v.  MiUer^  3  Irish  Jar. 

197; 
Rex  vl  AieUU,  10  CI.  dc  Fin.  681 ; 
Slade  V.  Dral-e,  Hobart,  296 ; 
Bird,  Preface  to  bis  Eoclesiastical  Law ; 
Rex  V.  Archbishop  of  Tort,  6  Term  Bepu  493 : 
Stillingfleet*8  Ecclesiastical  Canons,  voL  1 ; 
Cardwell*8  Synodalia,  p.  140-2 ; 
Qfry  V.  Pemr,  2  Levins,  222 ; 
ytMon  V.  Mjaibert,  1  Crij^*  Churoh  and  Cleigy 

Cases,  167 ; 
Act  of  Uniformity  of  Edward  VI.,  6th  and  last 

clauses; 
2  Brown'H  Ecdesiastfoal  Casee,  p.  64 ; 
Hodgson's  InstructionB  for  the  Clsirgy,  8th  edit, 

1».  81 ; 
Paroohiale  AngUcanum,  Browne  Willis ; 
Stephens'  Law  of  Church  and  Clergy,  577 ; 
Fietcher  v.  Sandifs,  3  BIdk.  585 ; 
Bede's  Hist  of  ye  Church,  iu.  673; 
ArdAishop  of  }orkY.  PhUlipt^  3  Leonard,  45. 

Colertdyej  Q.  C,  Cottier,  Q.  C,  and  C  Bowen^  for 
respondent,  contended  that  the  Bishop  of  Exeter  had 
no  right  in  law  to  insist  on  such  testimony  from  the 
Bishop  of  Manchester  as  ho  had  required  ;  and  that 
even  if  such  testimony  were  requisite,  that  its  suffi- 
ciency in  point  of  law  was  not  a  matter  of  which 
the  Bishop  was  the  sole  judge ;  that  the  pleas  ought 
to  have  expressly  averred  the  reason  of  the  alleged 
unfitness  in  the  clerk,  so  that  an  appeal  might  lie,  if 
the  unfitness  were  in  learning  or  doctrine,  to  the 
archbishop,  and  if  in  the  dishonesty  of  his  life,  to  a 
jury:  that  the  48  th  canon  of  1603  applied  only  to 
the  kc^nsing  of  curates,  and  that  the  institution  to 
benefices  was  regulated  by  the  39th  canon,  and 
that  under  it  the  testimonial  of  the  three  bene- 
ficed clergymen  was  sufficient  testimony,  and  the 
only  testimony  that  the  Bishop  was  entitled  to 
'^quSre,  as  to  the  fitness  of  the  derk  appointed 


by  the  plaintiff ;  that  the  mere  fact  of  a  bishop's 
belief  in  the  unfitness  of  a  clerk,  without  such 
unfitness  being  found  to  exist  as  a  fact,  would 
not  justify  a  refusal  to  admit,  and  that  there  was 
no  such  formal  refusal  by  the  Bishop  to  admit  the 
plaintiff's  clerk  as  was  necessary  in  point  of  law  to 
create  a  lapse  entitling  the  bishop  to  collate,  and  no 
sufficient  notice  to  the  plaintiff  of  the  bishop's 
ref  usaL  Also  that  the  canons,  proprio  rigort,  were 
of  no  authority,  but  only  so  far  as  they  are  con- 
firmed by  Act  of  Parliament  as  dedaratory  of  the 
common  law.  They  referred  to  the  following 
authorities : 

Articuli  Cleri,  c.  13;  2  Inst  631; 

2  Gibeon'8  Codex,  806.  807 ; 
Lyndwood*s  Provinciale,  47,  49 ; 

1  Bingham's  Orig.  £(H3L  Ist  edit  136, 157,  222,  228 ; 
iWsier  ▼.  The  Bithap  of  PtUf^orougk,  1  Leo.  230; 

Cro.Eliz.241; 
Stephens'  Law  of  the  Clergy,  524 ; 

3  Stilliiifffleei's  EccL  Cases,  edit  1702,  637 ; 
Barn's  £ocL  Law,  tit  Benefice,  156; 
Godolphin's  Bepertorium  Canonicum,  273 ; 
13  Ebz.  a  12 ; 

Com.  Dig.  tit  Esglise  (1) ; 

2  Inst.  631; 

Bro.  Abr.  tit  Qoare  Impedit  pi.  12,  64, 119; 

Yin.  Abr.  tit  Presentation  (Z.  a) ; 

Specofs  Case^  5  lU'p.  57 ; 

Rex  v.  Ardibisiiiop  of  CaiUerbwy,  15  East,  117; 

Watson's  CierfQr  Law,  c.  31,  p.  876,  ed.  1712;  and 

c.  26,  pp.  497,  498; 
Ilde  V.  The  Bitkop  of  Exeter,  8  Leo.  313 ;  in  H.  of 

L.,  Shaw  Pari  Cases,  88 ; 
Yin.  Abr.  tit  Presentation  (B.  6),  pi.  11 ; 

1  Leo.  230 ; 

Bro.  Abr.  tit  Quare  Impedit,  pL  83,  90,  102; 

Fits.  N.  B.  tit  Qoare  Impedit,  88  (1) ; 

Yin.  Abr.  tit  PrsMutation  (B.  bl  pL  1,  2,  3,  i 

5.12; 
AylifFe's  Parorgon,  333 ; 
Stephen's  Law  of  the  Clergy,  523 ; 
WestertoH  v.  Liddell,  Moo.  EccL  Cases,  P.  C.  160; 
Mason  v.  Lambert,  12  Q.  B.  Bep.  882 ; 

2  Spelman's  Concilia,  157, 182 ; 
Canon  of  the  Synod  of  Exeter,  1S87; 

17th  and  83rd  canons  of  the  Twelve  Apostles; 
CawdreyU  case,  5  Co.  Beow  14 ; 
PhiHpM  V.  Berry,  1  Ld.  lUymond,  24 ; 
Oatet  V.  Chambers^  Adam's  EccL  Bep.  192. 

Lord  Chelmsford. — My  Lords,  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  the  Court  of 
Common  Pleas  in  favour  of  the  defendant  in  error, 
ought  to  be  affirmed.  The  principal  question  raised 
by  the  demurrer  to  the  plea  of  the  Bishop  of  Exeter 
is,  whether  he  had  a  right  to  require  of  the  ckA 
presented  to  him  by  the  patron  of  the  living  for 
admission,  institution,  and  induction,  testimony 
from  the  Bishop  of  Manchester  of  the  clerk's  honest 
conversation,  ability,  and  conformity  to  the  Ecclesi- 
astical Laws,  of  the  sufficiency  of  which  testimony 
he  (the  Bishop  of  Exeter)  was  to  be  the  sole  judge. 
In  considering  this  question,  it  must  be  borne  in 
mind  that  we  are  dealing  with  a  temporal  right  of 
property.  An  advowson  is,  by  the  law  of  England, 
a  lay  inheritance.  Its  fruit  or  benefit  is,  that  upon 
a  vacancy  of  the  living,  the  owner  possesses  a  right 
to  x>resent  to  the  bishop  a  person  in  hoi  v  oniers  to  be 
admitted  and  instituted.  The  only  obligation  which 
the  law  imposes  upon  him  in  the  exercise  of  this 
right  is,  that  he  should  present  a  fit  person.  It  is 
the  duty  of  the  bishop  to  ascertun  the  fitness  of  the 
clerk  presented  to  him.  If  the  bishop  refuses 
admission  upon  the  ground  that  the  presentee  is  not 
a  fitperson,  the  patron  is  entitled,  under  the  Statute 
of  Westminster  the  Second,  chap.  5,  to  sue  in  quare 
impedit  to  compel  the  admission  of  his  clerli^  or.  to 
require  the  bishop,  by  plea  to  the  action,  to  show  the 
cause  of  his  refusal;  of  the  sufBcleapy  of  whkh 
plea  the   court  is   to   judge.     That  this  is   the 
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regular  coune  of  proceeding  appears  from  the 
foUowing  passage  in  2nd  Institute,  63  L :  '*In 
a  qmare  iw^tedit  brought  against  the  bishop  for 
refusal  of  the  clerk  ho  must  show  the  cause 
of  his  refusal  spcdally  and  directly  (for  whether 
the  cause  be  spiritual  or  temporal  the  examination 
of  the  bishop  concludes  not  the  plaintiff)  to  the 
intent  the  court  may  resolve  whether  the  cause  be 
just  or  no,  or  the  party  may  deny  the  same ;  and 
then  the  court  shall  write  to  the  metropolitan  to 
certify  the  same ;  or  if  the  cause  be  temporal  and 
sufficient  in  law  (which  the  court  must  decide),  the 
same  may  be  trarcrsed,  and  an  issue  thereupon 
joined,*'  &c.  From  this  passage  it  is  clear  that  the 
judgment  of  the  bishop,  and  his  refusal  to  admit 
the  clerk  upon  the  ground  of  unfitness,  is  in  no 
case  final.  The  plea  of  the  bishop  founds  his 
rejection  of  the  clerk  upon  the  absence  of  a  sufficient 
testimonial  from  the  Bishop  of  Manchester ;  and  in 
support  of  the  plea  it  was  contended  by  his  counsel 
that  such  a  testimonial  from  a  bishop  of  a  clerk 
coming  from  one  diocese  to  another  has  been  an 
established  principle  of  the  church  from  the  earliest 
period.  Authorities  for  this  proposition  were,  with 
great  learning  and  researdb,  drawn  by  them 
from  the  decrees  of  councils,  from  ancient  consti- 
tutions and  canons  of  the  church,  and  from  the  works 
of  eminent  writers  upon  ecclesiastical  law.  And 
they  relied  also  upon  the  48th  of  the  canons  of 
1603,  which  canon  they  described  as  embodying  in 
them  in  many  of  their  particulars  the  ancient  law 
of  the  Church.  With  respect  to  the  reliance  placed 
upon  the  law  of  the  Church  in  support  of  the 
bishop's  plea,  it  is  sufficient  to  observe,  in  the  words 
of  Tindal,  C.  J.,  in  the  case  of  Rtx,  y.  MiUit^  10 
C.  &  F.  6d0,  ''  that  it  has  long  been  settled  and 
established  law  that  the  canon  law  of  Europe  does 
not,  and  never  did,  as  a  body  of  laws,  form  part  of 
the  law  of  England."  *'  Such  canons  and  constitu- 
tions ecclesiastical,  indeed,  as  have  been  allowed  by 
general  custom,  and  consent  within  the  realm,  and 
are  not  contrary  or  repugnant  to  the  laws,  statiites. 
and  customs  thereof,  nor  to  the  damage  or  hurt  of 
the  King's  prerogative  are"  (as  Lonl  Hardwicke 
said  in  MiddUtom  v.  Crofts),  ''  still  in  f (»ce  within 
thia  realm  as  the  King^  Ecclesiastical  Law  of  the 
same.'*  Even  then  if  the  ancient  law  of  the  Church 
gave  such  power  to  the  bishop  as  is  relied  upon  in 
the  plea,  as  there  is  no  proof  that  it  was  ever 
**  allowed  by  general  custom  and  consent  within  this 
fealm,"  if  sudi  power  exists,  some  other  ground  of 
sopport  must  be  sought  for  it.  This,  it  is  said  by 
the  counsel  for  the  bishop,  is  to  be  found  in  the  48th 
ef  the  canons  of  1608.  According  to  the  opinion  of 
Lord  Hardwicke  in  MidtBetoM  v.  CroJU,  these  canons 
in  general  do  not  bind  the  laity  proprio  viaore, 
though  some  of  them  which  are  "  declarat<»ry  of  the 
ancient  usage  and  law  of  the  church  received  and 
allowed  here,"  may,  by  virtue  of  such  allowance  be 
binding  upon  the  laity.  No  such  acceptance  and 
allowance  can  be  pleaded  in  favour  of  the  right  of 
the  biahop  to  require  the  particular  testimonial  upon 
the  non-production  of  which  he  refused  to  adinit 
the  plaintiff's  pr^ntee  even  if  the  48th  canon 

Skve  him  such  right,  and  applied  to  the  case, 
owerer  binding,  therefore,  this  canon  may  be  on 
the  clerk  presented  for  admission,  I  do  not  see 
how  it  can  affect  the  temporal  right  of  the  patron 
present  a  fit  person  to  the  bishop,  and  to  question 
the  bishop's  power  to  impose  any  condition  upon  his 
admission,  except  such  as  has  been  sanctioned  by 
loDg  estaUiihed  usage,  and  is  reasonably  necessary 
to  enable  the  bidiop  to  judge  of  the  fitness  of  the 
penoo  presented.  The  plea  of  the  bishop  states 
that  the  further  and  sufficient  testimony  which  he 
nqniied  ficom  the  clerk  presented  to  him  for  ad- 
"«**"«",  waa  ^Testimony  from  the  Bishop  of 
Manrhpater  of  the  presentee's  honest  conversation, 


I  ability,  and  conformity  to  the  ecclesiastical  laws  of 
England."  This  testimony  in  the  case  of  curates 
and  ministers  removing  from  one  diocese  to  another, 
must,  ,by  the  48th  canon,  be  ordained  from  the 
bishop  d  the  diocese  whence  they  came.  But  the 
canon  does  not  apply  to  institutions  to  benefices,  but 
only  to  Hie  service  of  cures.  This  appears  to  me 
to  be  clearly  shown  by  the  preceding  canons,  45,  46, 
and  47,  which  give  an  interpretation  to  the  words 
**  Curates  and  ministers  "  in  the  48th  canon.  The 
canon  which  really  appUes  to  the  case  of  clerks 
presented  to  the  bishop  for  admission  is  the  39th, 
which  is  headed  "  Cautions  for  institution  of 
ministers  into  benefices."  and  which  is  in  the 
following  words: — "No  bishop  shall  institute  any 
to  a  benefice  who  hath  been  ordained  hj  any  other 
bishop,  except  he  first  show  unto  him  his  letters  of 
orders,  and  bring  a  sufficient  testimony  of  his 
former  good  life  and  behaviour  if  the  bishop  shall 
require  it,  and,  lastly,  shall  appear  upon  due  exami- 
nation to  be  worthy  of  the  ministry."  The  '*  sufficient 
testimony"  required  by  this  canon  has  by  long 
established  practice  consisted  of  a  testimonial  by 
three  beneficed  clergymen  countersigned,  if  they 
are  not  beneficed  in  the  bishop's  diocese  to  whom 
the  testimonial  is  given,  by  the  bishop  of  the  diocese 
in  which  the  benefices  are  respectively  situate,  that 
the  presentee  has  been  personally  known  to  them 
for  three  years  last  past,  that  they  have  had  oppor- 
tunities of  observing  his  conduct,  that  during 
the  whole  of  that  time  they  verily  believe 
that  he  lived  piously,  soberly,  and  honestly,  and 
that  they  have  not  heard  anything  to  the  contrary 
thereof,  nor  that  he  has  at  any  time  held,  written, 
or  taught  anything  contrarv  to  the  doctrine  or 
disciplkie  of  the  Churdi ;  and  that  they  beUeve  him 
to  be,  as  to  his  moral  conduct,  a  person  worthy  to 
be  admitted  to  the  benefice.  This  **  sufficient  testi- 
mony," it  is  averred  by  the  re|>lication,  was  nro- 
duccd  by  the  presentee  of  Uie  plaintiff  to  the  bishop. 
Neither  the  language  of  the  canon  nor  the  established 
practice  in  the  case  of  the  admission  to  a  benefice 
of  a  clerk  coming  from  another  diocese,  sanctions 
the  requisition  of  the  bishop  that  he  should  bring 
with  him  the  testimonial  which  is  required  by  the 
48th  canon  of  his  honesty,  ability,  and  conformity 
to  the  ecclesiastical  laws.  The  plea  of  the  bishop 
not  only  alleges  that  he  was  entitled  and  bound, 
and  ought,  by  the  laws  ecclesiastical  of  England,  to 
require,  have,  and  receive  such  testimony  from  the 
bishop  of  the  diocese  from  whence  the  presented 
clerk  had  come,  but  also  that  it  was  for  him  to 
adjudge  whether  it  was  sufficient,  and  to  require 
further  testimony,  if  he  thought  fit;  and  in  the 
event  of  such  further  testimony  satisfactory  to  him 
not  being  produced  after  the  lapse  of  six  months 
from  the  avoidance  of  the  living  to  collate  a  clerk 
of  his  own,  and  all  this  without  notice  to  the  plain- 
tiff, the  owner  of  the  advowson.  If  this  plea  be 
good,  it  is  immaterial  that  the  clerk  presented 
should  be  perfectly  fit,  of  the  lawful  age,  in  holy 
orders,  and  his  learning  and  morals  beyond  all  excep- 
tion, or  that  all  the  bishops  in  England,  except 
the  bishop  of  the  diocese  where  he  held  cure  of 
souls,  should  give  testimony  to  his  fitness; 
stm,  if  the  bishop  of  the  diocese  from  whence  he 
came  did  not  give  such  a  testimony  as  the  bishop 
of  the  diocese  in  whidi  the  benefice  to  which  he  is 
presented  is  situate  adjudged  sufficient,  the  owner 
of  the  advowson,  after  the  lapse  of  six  months, 
without  any  notice,  would  be  deprived  of  his  right 
of  presentation.  The  patron  would,  under  such 
circumstances,  be  at  the  mercy  of  the  bishop,  who 
capriciously,  or,  at  all  events,  of  his  own  mero 
authority  and  absolute  will,  might  adjudge  in  his 
own  mind  that  the  testimony  was  not  sufficient, 
without  any  Appeal,  or  possibility  of  appeal,  to  a 
kgal  tribunaL    This  would  be  quite  contrary  to  the 
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right  of  the  patron  to  challenge  the  rejection  of  hia 
prewDtee,  and  to  enforce  hisjrightof  presentation  by 
quart  tmpeditj  <<  unleM  the  bishop  specifically  states 
in  his  plea  some  reasonable  cause  wherefore  the 
clerk  presented  is  not  fit : "  (per  Lord  Ellenborongh, 
Rtx  V.  Archbishop  of  Canterburif,  15  East,  117.)  ITie 
cause  shown  by  the  bishop  in  his  plea  must  be  one 
upon  the  sufficiency  of  which,  in  point  of  law,  the 
court  may  decide,  or  which  may  be  traversed,  and 
issue  joined  upon  it,  to  be  tried,  if  the  cause  be 
spiritual,  by  the  certificate  of  the  archbishop,  and 
if  temporal,  by  a  jury.  But  the  cause  of  refusal 
to  admit  the  plaintiff's  presentee  which  is  averred 
in  the  plea  takes  away  from  the  court  all  power 
of  judgment  in  the  matter.  It  asserts  a  right  in 
the  bishop  finally  to  decide  upon  the  rejection  of 
the  presentee,  without  assigning  any  reason,  and, 
consequently,  without  any  possibility  of  appeal 
from  his  decision.  This  is  utterly  repugnant  to 
reason,  and  to  the  authorities,  which  have  decided 
that  the  patron  may  protect  his  temporal  right  of 
presentation  by  calling  upon  the  bishop  to  show,  by 
plea  to  a  mare  impedit,  such  a  cause  for  his  refusal 
to  admit  the  presentee  as  a  court  of  law  may  inquire 
into  and  determine  as  to  its  si^ciency.  I  think  the 
plea  is  also  objectionable  for  want  of  an  averment  of 
notice  to  the  plaintiff  that  the  clerk  had  not  in  the 
judgment  of  the  bishop,  produced  to  him  sufficient 
testimony  of  fitness  to  be  admitted.  The  right  of 
presentation  to  a  living  is  (as  has  been  already 
stated)  a  mere  temporal  right.  If  the  patron  pre- 
sents a  fit  person,  who  produces  all  the  proofs  of  his 
fitness  which  the  bishop  can  rightfully  require,  it  is 
the  right  of  the  patron  to  have  his  clerk  admitted. 
If,  for  any  reason  determined  upon  by  the  bishop, 
the  clerk  should  prove  unfit,  the  patron  is  clearly 
^titled  to  notice,  as  he  might  acquiesce  in  the 
bishop's  judgment,  and  present  another  person  to 
him  for  admission.  It  would  be  unjust  and  unrea- 
sonable that  the  bishop  should  be  at  liberty  to  wait 
the  lapse  of  six  months  without  any  notice  to  the 
patron,  and  then,  acting  upon  his  own  secret  judg- 
ment collate  his  own  clerk  to  the  living.  For  these 
reasons  I  think  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  is  right,  and  ought  to  be 
affiled. 

Lord  CsAirwoRTH. — My  Lords,  the  opinions  that 
were  given  in  your  Lordships'  house  by  the  learned 
judges  seem  to  me  entirely  to  exhaust  the  subject. 
The  case  turns  entirely  upon  the  sufficiency  of  the 
plea  of  the  Bishop  of  Exeter  in  a  proceeding  of 
qiuvre  imptdity  with  reference  to  the  living  of  Tre- 
gony,  in  the  county  of  Cornwall.  The  plea  of  the 
bishop,  after  stating  that  the  church  is  in  his  dio- 
cese, and  that  he  only  claims  as  bishop  after 
vacancy,  goes  on  to  state  that  the  plaintiff  presented 
John  Keid  as  his  clerk;  that  Roid  had  not  been 
ordained  by  him  as  Bishop  of  Exeter,  that  Keid 
came  from  a  foreign  diocese,  viz.,  the  diocese  of 
Manchester,  in  which  he  had  then  lately  held  a 
benefice  with  cure  of  souls  ;  nml  that  Keid  did  not 
produce  from  the  bishop  of  the  diocc*c  from  whence 
he  came  any  sufficient  testinmny  ffcoording  to  the 
ecclesiastical  laws  of  Kngland,  of  hi^  honest  con- 
versation, ability,  and  confomiitr  to  the  eccle- 
siastical laws  of  England,  or  such  testimony  as  a 
bishop  ought  to  require  and  have  from  the  bishop 
from  whose  diocese  he  came;  that  Reid  brought 
testimony  from  the  Bishop  of  Manchester  which  he, 
the  Bishop  of  Exeter,  held  not  to  be,  and  which 
was  not,  sufficient  teHtiniony,  according  to  the  eccle- 
siastical laws  of  England,  of  Keid's  honest  conver- 
sation, abilitv,  and  conformity  to  the  ecclesiastical 
lawt  of  England,  or  such  testimony  as  a  bishop 
ought  to  receive  according  to  Uw;  and  that  the 
bishop  informed  Reid  that  it  was  not  sufficient  and 
thalttie  bishop  required  further  testimony.    These 


are  the  averments  of  the  plea.  Itgoetonto  telethat 
Reid  departed  and  never  returned,  and  fartbar  teHi- 
mony  was  not  produced,  though  tofficient  tiine  was 
allowed.  Then  it  goes  on,  by  way  of  additioii,  that 
before  the  collation  after  ment&ooed  in  tlie  ptoa  ths 
bishopreceiTedfromtheBishopofBCancheater  further 
testimony  from  which  he  had  reaaoo  to  beUeve»  aad 
did  believe,  that  Reid,  while  beneficed  in  thedio- 
cese  of  Bianchester,  had  been  guilty  of  an  attenmt 
to  commit  simony,  by  soliciting  one  Francis  M. 
Knollis  to  enter  into  a  timoniacal  contract  totidiiog 
another  benefice  then  held  by  Beld,  and  that  he 
was  not  a  person  of  honest  oooveraation,  ftc.,all 
which  was  known  to  Reid.  Wherefore^  after  a 
lapse  of  six  months,  the  bishop  nys  he  preeented 
Boswell.  Now  the  question  is,  whether  that  is  a 
valid  pdea,  whether  it  affords  a  (pood  answer  to  the 
complaint  of  Marshall  that  the  bishop  haa  refossd 
to  institute  his  clerk  whom  he  presented.  His 
judges  unanimously  say  that  that  is  a  bad  plea,  aad 
I  am  clearly  of  opinion  that  the  iudgea  are  ri|^ 
Mr.  Justice  Willes  says:— '* The  key  to  the  ^;bt 
decision  of  this  case  is  the  dementary  propoiitioe, 
that  a  patron  is  entitled  effectually  to  preaent  any 
fit  person,  that  is  to  say,  a  person  of  the  canonical 
age,  in  orders  (or,  at  least  ^ho  can  obtain  ofdina- 
tion  before  admittance),  of  sufficient  learning,  and 
against  whose  orthodoxy  and  morals  no  charge  can 
be  established."  No  one  can  question  thia  aa  being 
a  true  exposition  of  the  law,  and  it  followt  u  a 
corollary  that  a  bishop  refusing,  en  vacancy  of  a 
benefice,  to  institute  a  clerk  duly  preeented  oj  ths 
proper  patron,  must  state  that  the  presenter  is  not 
a  fit  person  to  be  instituted,  and  mnat  anr 
directly  why  he  is  unfit  ;  that  is,  he  must  aver 
some  ground  of  objection,  depending  either  oa 
matter  of  fact  or  matter  of  law,  in  order  that 
in  the  one  case  the  validity  of  the  objectioa 
may  be  tried  by  a  jury,  and  in  the  other  may  be 
decided  by  the  court  Here  no  such  obiection  ii 
stated.  It  is  merely  stated  that  the  Bishop  fof 
Manchester  did  not  furnish  a  testimonial  which  the 
Bishop  of  Exeter  says,  according  to  the  eccletiit- 
tical  law  of  England,  he  was  entitled  to  reqninu 
Whether  he  was  so  entitled  to  require  is  the  quMtton 
to  be  determined.  Now  a  clerk  in  such  case  has  no 
means  whatever  of  compelling  the  bishop  from 
whose  diocese  he  comes  to  give  him  a  tffntimnnisl 
It  is  consistent  with  the  plea  that  Reid  is  a  perfecfttf 
learned,  pious,  and  orthodox  clerk,  but  yet  if  the 
plea  is  g(x>d  he  has  no  means  of  obtaining  restito- 
tion,  and  the  patron  is  deprived  of  his  temponl 
right.  The  learned  judges  have  so  entirely  exhausted 
the  case  tiiat  I  do  not  think  I  should  be  nsefaUy 
occupying  your  Lordships*  time  if  I  did  more  thsa 
say  that  I  entirely  concur  not  only  in  the  resnlt 
at  which  they  have  arrived,  but  in  the  grounds  upuu 
which  they  found  their  judgment. 

Lord  Westbury. — My  Lords,  an  advowson  or 
right  of  patronage  to  a  living  with  cure  of  souls  ii, 
acconling  to  our  law,  a  lay  fee  or  temporal  inherit- 
anco.  and  its  ownership  and  mode  of  enjoyment  are 
deterniiiied  by  the  common  law.  Ecclesiastical  Isv 
has  no  further  room  for  interference  than  this :  that 
the  owner  of  the  advowson  is  bound  to  present  a 
clerk  fit  in  doctrine,  learning,  and  morals:  and 
that  if  the  clerk  be  unfit  the  bishop  may  object  to 
institute  him.  But  if  the  bishop  refuses  to  institute, 
he  is  bound  by  law  to  state  his  objection  in  a  pre- 
cise and  definite  manner,  so  that  the  patron  may  be 
able  to  have  the  validity  or  truth  of  the  objection 
tried  by  law ;  that  is  by  the  common  law  courts,  if 
it  be  an  objection  founded  on  immorality,  and  by  the 
metropolitan,  if  the  objection  be  for  error  in  doc- 
trine, or  insufficiency  of  learning.  The  preaent  case 
depends  on  the  sufficiency  of  the  ground  of  refusal 
as  set  forth  in  the  idea.    It  is  obvious  that  of  the 
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of  the  presentee  in  point  of  learning  and 
te  biahop  may  satisfy  himself  by  personal 
n ;  but^  on  the  point  of  moral  conduct,  the 
tt  depend  upon  external  evidence.  On 
r  therefore  as  to  the  fitness  of  the  clerk  in 
wrals,  it  seems  necessary  that  he  should 
he  bishop  some  testimony  or  certificate 
be  honest  conrersation  of  his  antecedent 
the  question  then  arises  whether  the 
«•  for  this  purpose  any  precise  or  de- 
of  testimoniaL  The  bishop  contends  at 
It,  by  the  immemorial  law  of  the  Church, 
leie  the  presentee  has  previously  had  cure 
another  diocese,  it  is  incumbent  on  him 
tiers  of  testimonial  from  the  bishop  of 
e ;  and  his  counsel  cited,  with  much  dili- 
leaming,  many  books  and  authors  who 
m  on  the  canon  law,  for  the  purpose  of 
it  this  was  the  established  rule  and  usage 
rch  previously  to  the  Reformation.  If  it 
leaded  and  proved  that  this  alleged  old 
naage  had  been  received,  observed,  and 
D  in  the  Church  of  England  since  the 
m,  it  is  possible  that  it  might  have  been 
t  this  particular  kind  of  testimonial  was 
essential  criterion  of  the  moral  idoneity 
k ;  but  this  is  not  the  case  actually  raised 
i;  and  it  may  be  matter  of  regret  that, 
efects  of  the  pleading,  the  real  defence 
lat  not  been  raised.  The  plea  does  not 
state  that  by  ecclesiastical  law,  as  re- 
prevailing  by  general  consent  and  custom 
t  the  realm,  and,  therefore,  part  of  the 
aw,  the  certificate  of  the  former  bishop 
Bsary  condition  of  the  fitness  of  the 
r  does  it  aver  that  it  has  been  the 
practice  and  usage  of  the  Church, 
le  Anglican  Church  in  particular,  for 
ip  to  whom  the  clerk  is  presented 
and  receive  from  tiie  former  bishop 
tlimoniaL  In  fact,  there  is  no  state- 
gthe  usage  or  practice  of  bishops  in 
t,  but  simply  an  averment  that  the  clerk 
b  any  time  bring  with  him  a  sufficient 
from  the  bishop  of  the  former  diocese, 
h  testimony,  as  he,  the  Bishop  of  Exeter, 
I  and  ought,  by  the  laws  ecclesiastical  of 
to  require,  have  and  receive  from  the 
the  diocese  whence  the  derk  came.  In 
oe  of  the  want  of  such  a  testimonial,  the 
dined  to  make  any  inquiry  into  the 
ess  of  the  clerk,  or  to  receive  the  testi- 
ly other  persons,  but  peremptorily  rejected 
itee.  To  justify  this  refusal  Uie  bishop 
the  laws  ecdesiastical.  It  is  incumbent 
show  either  some  written  law  binding  the 
a  general  usage,  which  may  be  taken  as 
f  law  from  which  the  legality  of  imposing 
idition  is  shown  or  may  be  inferred.  No 
se  or  writer  of  authority  has  been  cited 
irpose  of  showing  that  such  a  condition 
eoognised  in  any  of  our  courts  of  justice, 
therefore,  may  have  been  the  canon  law 
lie  Reformation,  in  this  respect  there  is 
show  that  it  became  part  of  the  common 
s  realm.  The  question  remains  whether 
af  the  bishop  can  be  supported  by  the 
IG03,  and  particularly  by  the  d9th  and 
ete  canons  or  either  of  them.  It  is  true 
anons  of  1608  do  not  bind  the  laity,  nor 
'  as  to  temporalities;  but  they  will  be 
if  they  lay  down  any  rule  as  to  the  fitness 
resented  by  lay  proprietors  of  advowsons, 
aa  the  idoneity  of  the  derk  and  the  mode 
ling  into  it  by  the  bishop,  fall  properly 
foope  of  ecdesiastical  law.  The  bishop 
jfeicularly  to  the  Unguage  of  the  48tn 
WDida  of  which  are  set  forth  in  his  plea, 


and  he  contends  that  the  word  '^curate"  is  to  be 
taken  in  the  largest  sense,  so  as  to  indude  clerks 
presented  for  institution  to  benefices.  But  it  is  not 
possible  to  adopt  this  construction  when  attention 
IS  given  to  the  preceding  d9th  canon,  which  is 
en>ressly  entitled  "Cautions  for  institution  of 
ministers  into  benefices."  And  as  the  directions  in 
the  d9th  canon  differ  in  some  important  particulars 
from  the  directions  in  the  48th,  it  is  not  to  be  sup- 
posed that  two  inconsistent  sets  of  rules  were 
intended  to  be  laid  down  touching  the  institution 
of  derks.  The  class  of  persons  intended  to  be 
designated  by  the  words  "  curates  "  and  ''  ministers" 
seem  to  be  unbeneficed  derks  who  were  employed 
to  perform  spiritual  duties  in  the  benefices  of  others 
with  the  sanction  of  the  ordinary,  and  who  might 
properly  be  required  to  bring  letters  demissory  from 
the  bishop  of  ihe  diocese  where  they  had  been  pre- 
viously employed.  The  d9th  canon,  therefore,  in 
the  absence  of  tiie  plea  and  proof  of  uniform  usage, 
and  of  any  other  judicial  authority,  is  the  only 
evidence  of  the  law  ecclesiastical  on  tiie  subject  of 
this  plea.  And  it  is  clear  that  it  by  no  means 
warrants  the  position  that  the  bishop  is  entitled  to 
require  the  testimonial  of  the  former  bishop  as  a 
precedent  condition  to  his  institution  of  the  presentee. 
The  rule  contended  for  by  the  Bishop  of  Exeter 
would  certainly  open  the  door  to  very  arbitrary 
and  capridous  proceedings,  rendering  the  title  of 
the  derk  and  the  right  of  the  patron  entirdy 
dependent  on  the  will  of  the  prior  bishop.  Such  a 
conclusion  is  at  variance  with  reason,  and  therefore 
repugnant  to  what  is  called  **  the  policy  of  the  law." 
At  the  same  time  if  such  a  rule  had  been  pleaded 
by  the  bishop  to  have  been  the  invariable  usage  of 
the  Church,  from  the  earliest  times  down  to  the 
Reformation  (which  would  be  evidence  of  ita 
bdng  a  law  of  the  Church),  and  that  it  had 
been  continued  and  uniformly  recognised  and  acted 
upon  by  the  bishops  of  the  Anglican  Church  since 
the  Reformation  fwhich  might  have  shown  it  to 
have  been  receivea  and  adopted  as  part  of  the  law 
ecclesiastical  recognised  by  the  common  law)  the 
fitness  of  the  rule  ought  not  to  be  questioned. 
Nothing  of  this  land  has  been  proved,  nor  could  it 
be  aveired  consistently  with  the  language  of  the 
39th  canon,  which  requires  only  that  the  presentee 
shdl  bring  a  suffldent  testimony  of  his  former  good 
life  and  behaviour,  if  the  bishop  shall  require  it — 
a  rule  which  enables  him  to  obtain  suffldent  testi- 
mony from  any  competent  quarter,  without  con- 
fining him  to  the  sole  discretion  and  opinion  of  the 
former  bishop.  For  these  reasons,  I  am  of  opinion 
that  the  judgment  of  the  court  below  ought  to  be 
affirmed. 

Judgment  of  Exchequer    Chamber  qffirmed,  with 
costs. 

Solicitor  for  appellants,  George  E.  Philbrick, 
Solidtora  for  respondent,  Belfrage  and  MiddUton. 


COUBT  OF  aXJEEN'S  BENCH. 

Beported  by  T.  W.  Sacvdeu  and  J.  Sbortt,  Esqre., 
Buriaten-At-Law. 


Saturday,  April  25,  1868. 

Lawrsngs  (app.)  V.  Knro  (resp.) 

The  HwhuH^  Act  1864  (27  j-  28  Fic/.  c  101)  s.  25— 
daitle  **  ^ng  about  the  highway^* — PencUtg, 

The  Highujwf  Act  1867  (27  f;  28  Vict.  c.  101)  s.  25, 
enacte  that  ^  if  ang  horse  .  .  .  sheep,  ^,  is  at 
ang  time  found  etraging  on  or  Iginp  about  any  high' 
way  or  across  any  part  thereof,  or  (y  the  sides  thereof 
{except  on  subparts  ^f  any  highway  as  pass  over  am^ 
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oomimm  or  wtute  or  wimehstd  gramtd)  tke  otener  or 
owners  thereof  shall  /or  every  animal  so  found  stray' 
ing  or  hfing  be  liable  to  a  penalty"  {fc. 

Certain  sheq>  belonging  to  the  appt^nt  were  found 
lying  on  a  highway,  but  they  were^  at  the  time  that 
they  were  so  founds  under  the  control  and  in  the  charge 
of  a  keeper  or  driver : 

Held,  that  the  sheep  were  *^hing  tdnnU  the  highway*' 
within  the  meaning  of  the  above  section,  and  that  the 
apj}elkmt  liad  been  rightly  convicted  under  it. 

This  was  a  case  stated  by  two  justices  of  Hert- 
fordshire relating  to  a  conTiction  under  the  High- 
way Act  of  18C4. 

Sect.  25  of   that  Act  (27  &  28  Vict.  c.  101), 

repealing  the  74th  section  of  the  Highway  Act 

1835,  enacts  that 

If  any  hone,  nwre,  gelding,  bolL  ox,  oow,  heifer,  steer,  calfi 
mulo,  an,  iheep,  lamb,  coat,  Irid.  or  swine  is  at  any  time 
found  straying  on  or  lyiog  about  any  highway  or  across 
any  part  thereof,  or  by  the  sides  thereof  (except  on  sxich  parts 
of  any  highway  as  pass  over  any  common  or  waste  or  onin- 
closed  ground),  the  owo^r  or  owners  thereof  Rhall,  for  CTCiy 
animal  so  found  straying  or  lying,  be  liable  to  a  penalty  not 
•sceeding  Are  shillings,  to  be  recovered  in  a  summary  manner, 
together  with  the  raawxiable  expense  of  removing  snob 
animal  from  the  highway  where  it  is  found  to  the  fields  or 
stable  of  the  owner  or  owners,  or  to  the  common  pound  (if 
any)  of  the  parish  where  the  same  shall  be  found,  or  to  such 
other  place  as  may  have  been  provided  for  the  purpose  ;  pro- 
vided always  that  no  owner  of  any  such  animal  shall  in  any 
case  pay  more  than  the  sum  of  thirty  shillings,  to  be  recovered 
as  aforesaid,  over  and  above  such  reasonable  expenses  as 
aforesaid,  including  ttie  usual  fees  and  charges  of  the  authorised 
keeper  of  the  pound;  provided,  also,  that  nothing  in  this  Act 
shall  be  deemed  to  extend  to  take  away  any  right  of  pasturage 
whic^  may  exist  on  the  sides  of  any  highway. 

A  complaint  was  preferred  under  this  section 
against  the  appellant  for  that,  on  the  17th  day  of 
June  18C7,  at  the  parish  of  Hatfield,  in  the  county 
of  Hertford,  sixteen  sheep  and  twelve  lambs,  the 
property  of  the  said  appellant,  were  found  lying 
about  the  highway  there,  contrary  to  the  Highway 
Act  18G4.  It  was  found  as  a  fact  by  the  justices 
that  the  animali  were  under  the  control  of  a  keeper 
at  the  time  they  were  found  lying  about  the  high- 
way. It  was  contended  before  the  justices,  on  the 
part  of  the  appellant,  that  as  there  was  a  keeper 
with  the  sheep  and  lambs  when  found  by  the  com- 
plainant they  oould  not  be  said  to  have  been  found 
*'  lying  about  the  highway  "  within  the  meaning  of 
the  25th  section  of  the  Highway  Act  18G4,  but  that 
in  order  to  render  the  appelant,  as  the  owner  of  the 
sheep  and  lambs,  liable  to  the  penalty  under  that 
section  the  sheep  and  lambs  should  have  been  found 
<•  lying  about  the  highway  "  without  a  keeper.  The 
juatioes  Uiought  that,  inasmuch  as  the  words 
**  without  a  keeper,'*  which  appeared  in  the  74th 
section  of  the  Highway  Act  1835,  are  omitted  from 
the  25th  section  of  the  Highway  Act  18G4,  the 
intention  of  the  Legislature  was  to  prevent  any 
cattle  being  allowed  to  be  about  any  highway  for 
the  purpose  of  depasturing,  whether  with  or  without 
a  keeper,  as  such  practice  is  very  common,  and  is 
the  cause  of  considerable  damage  being  done  to  the 
hedges,  banks,  and  fences  of  adjoining  owners.  No 
right  of  pastura)^  was  claimed  by  the  defendant  on 
the  sides  of  the  highway.  Tlio  justices,  therefore, 
convicted  the  appellant  of  the  offence,  and  ordered 
him  to  forfeit  and  pay  the  sum  of  2«.  4</.,  being  at 
the  rate  of  Id.  per  head  for  twenty-eight  animals 
found  lying  as  aforesaid,  and  IGs.Gd.  for  the  costs 
attending  the  oooviction. 

Denman,  Q.  C.  Of  ith  him  Ludlow),  in  support  of 
the  conviction.  The  offence  on  which  the  statute 
imposes  a  penalty  is  that  of  allowing  cattle  to  '*  lie 
about "  the  highway,  whether  with  or  without  a 
keeper.  Sect.  74  of  the  Highway  Act  of  1885  (5  &  G 
WiU.  4,  c.  50)  enacted  ''that  if  any  hone,  ass, 
■heep^  swine,  or  other  beaat  or  cattle  of  any  kind 


shall  at  any  time  be  found  wandering,  straying  or 
lying,  or  being  depsatured,  on  any  highway  or  on 
the  sides  thereof,  tcithmU  a  keeper,  &c. ;  any  sur- 
veyor, or  any  other  person  authorised  by  him,  is 
hereby  requiied  to  seize  and  impoond  eveiy  sn^ 
horse,"  &c.  The  words  "without  a  keeper"  aie 
deliberately  omitted  from  the  Act  of  1864,  whkji 
shows  the  intention  of  the  Legislature  to  maka  the 
mere  "lying  about"  the  highway  an  offence. 

Poland,  on  behalf  of  the  appellant,  referred  to  tfai 
case  of  Morris  ▼.  Jeffries,  85  L.  J.,  143^  M.  C,  ia 
which  it  was  held  that  a  horse  grazing  on  the  side 
of  a  turnpike-road  under  the  control  of  a  caxttr 
who  was  standing  a  few  yards  off,  wai  not  liable  to 
be  impounded  under  4  Gea  4,  c  95,  a.  75,  thoa|^ 
that  statute  provided  that  any  horse,  isc^  found 
"  tethered  or  wandering,  straying  or  lying  about  m 
turnpike-road,  except  parts  of  it  leading  tlifongn 
unenclosed  common  or  waste  ground,"  might  be 
seized  and  impounded.  The  words  of  the  preant 
Act  are  similar,  and  it  is  found  here  that  the  sheep 
were  under  the  control  of  a  keeper  at  the  time  th^f 
were  found  lying  on  the  road.  [Blackbcbx,  J^ 
The  facts  in  the  case  quoted  were  different  froB 
those  of  the  present  case.  As  the  horse  in  thit 
case  was  not  **  lying  "  on  the  road,  the  only  qneation 
was  whether  it  was  "  straying,"  and  as  it  was  foud 
to  have  been  under  the  control  of  a  carter  who  was 
standing  close  bv,  it  was  considered  that  the  hofse 
could  not  be  said  to  be  "  straying."  The  aheep  in 
the  present  case  were  "  lying"  on  the  road,  aai  it 
docs  not  seem  to  matter  whether  they  were  under 
the  care  of  one  or  a  hundred  keepers.]  If  the  mere 
lying  down  on  the  road  is  to  be  treated  as  a  punish- 
able offence,  it  will  follow  that  if  one  of  a  flock 
of  sheep  which  are  being  driven  by  a  drover,  lies 
down  for  a  single  moment,  the  penalty  will  be  is- 
curred.  [Blackddrn,  J. — ^It  ia  the  busineaa  of  the 
drover  not  to  allow  them  to  lie  down  even  for  a 
single  moment.  But  most  probably  if  the  animal 
lay  down  only  for  a  moment,  it  would  not  be  held  to 
be  "  lying  about "  the  rood  in  the  worda  of  the 
statute— words  which  seem  to  imply  lying  down  for 
some  little  time.  However,  that  is  not  the  preseat 
case.] 

Black  BCRN,  J.— I  think  the  magistrates  in  this 
case  have  been  perfectly  right — right  not  only  in 
their  decision,  but  in  the  grounds  on  which  they  bsie 
it.    Tho5&GWilL4.  c50,  s.74,naadeitaiioffence 
for  the  owner  of  any  horse,  ass,  sheep,  swine,  or 
other  beast  to  allow  them  to  be  found  wandering, 
straying,  or  lying,  or  being  depastured  on  tsr 
highway,  or  on  the  sides  thereof  "  without  a  keeper.*^ 
The  plain  construction  of  this  makes  the  offence  to 
consist  in  "wandering,    straying,  or  lying,"  snd 
according    to  the  decision  in    Morris    ▼.  J^friOf 
"  wandering  or  straying  "  would  not  be  held  to  tske 
place  when  thero  was  a  keeper  with  the  animals  st 
the  time.    Then  comes  the  Highway  Act  of  IMt, 
repealing  this  section,  and  making  the  following 
provision  instead : — "  If  any  horse,  mare,  gelding. 
&C.,  is  at  any  time  found  straying  on  or  lying  about 
any  highway,  or  across  any  part  thereof,  or  by  the 
sides  thereof  (except  on  such  parts  of  any  highwsy 
as  pass  over  any  common,  or  waste,  or  uninhabited 
ground),  the  owner  or  owners  thereof  shall,  for 
every  animal  so  found  straying  or  Ijring,  be  liaUe 
to  a  penalty,  &c.,"  to  which  a  proviso  is   added 
"  that  nothing  in  this  Act  shall  be  deemed  to  eztflod 
to  take  away  any  right  of  pasturage  which  may 
exist  on  the  sides  of  any  highway."    Now,  whenve 
look  at  this  enactment  and  see  the  alteration  in  the 
language,  the  omission  of  the  words  "without  a 
keeper,"  there  can  be  no  doubt  that  the  intention 
of  the  LegisUture  was  to  make  it  an  offenos  to 
allow  cattle  to  be  "  lying  about "  the  highwi^.  If 


UAOrarOATES'  OASEa 
Rw).  V,  Tbb  Rbcokdbk  of  Wtn-rBsnuiiTox. 


I  voder  the  coatrol  ot  a  kMper, 
1  bU  duty  Mid  allow  tbtm  to  lie  doirn 
7,  an  uSence  ii  committed  wlthia  the 
lis  Kction.  I  do  not  think  that  there 
of  it  beinf;  held  that  if  a  ifaeep  lies 
ngle  moment  whilit  it  is  being  driven 
i  an  offence  ii  committed ;  for  if  it  w) 
■  KMRieat  and  ii  at  once  roused  ap  it 
M  taid  to  be  "  lying  about "  the  high- 
be  caie  of  Uerrii  t.  Jrffritt,  there  il  a 
eoce  between  the  facts  of  that  case 
It.  In  that  case  the  honei  were  not 
down,  but  wei«  graiinfi  ooder  the 
eeper,  and  the  ca«e  decided  only  tliat 
VDd  were  not  wandering  or  itnTing 
anlng  of  the  Act  of  1835. 

— I  am  of  the  uimo  opinion.  I  think 
Act  of  ]8<U  createa  two  distinct 
ihat  of  allowing  cattle  to  go  npon  the 
1  withont  a  keeper,  whicli  would  con- 
fence  of  "  8'raying,"  and  (B)  that  of 
n  to  lie  about  t^e  highway,  even 
Te  at  the  time  under  the  control  irf  a 
ink  the  words  "withont  a  keeper," 
t  erf  1835  contains,  were  intentionally 
:  Act  of  18B4  with  the  view  ot  railing 
on  which  we  are  now  putting  on  the 
he  latter  Act. 
ir  appellant,  Wedlale. 
■r  reapoodent,  BMirm. 


7W«iy,  April  28,  1868. 

»  Secosdes  of  Woltbbuxupion. 

'  of  an  appeal  of  Scott  (app.)  v.  Thb 

iB  OP  WOLVEBHAMPTON  (reipt.) 
uimo— 20  ^  31  Vicl.  c,  83,  a.  1— Se«u« 
ookt—Immlim  of  lU  noaaiar—Ordtr 
M  Of  bookt. 

tf  Parliament  prokibitt  a  certain  thing 
nH,  i'(  if  HO  auwer  cm  tht  part  of  At  ptr- 
'Ifaiiy  doa  (Ai  thiiy  prohibitid  that  he 
■ptr  nurft't'e  in  chinr/  it. 
1  Yki.  c.  83  (^SaU  of  Ola^nt  DotJa,  tc., 
let),  Kct.  I,  i(  il  eaacttd  thai  il  ennu  ht 
■y  ttBo  jiatica,  upon  coinplaiHt  tknt  the 
koM  raaoB  to  bttitve  and  doa  btiievt  that 
'moil  arektpl  in  aag  hauie  far  the  fnaptat 
liai  one  or  more  articles  of  the  lile  cha- 
Wn  told,  and  upon  thejusticei  being  latix- 
'  of  tKcA  arlicia  an  of  mch  a  cMracter 
ion  that  the  publicalioa  rf  than  teoidd  be 
<r,  and  proper  to  be  proaeeattd  ai  tmh,  to 
y  b^  tearrtait  to  a  constable  to  tAter  \n,to 
ad  to  tearch  for  and  lei^t  aS  tuch  boola, 
y  ihtm  bt/bre  tuch  juttuxs,   tchc 


I  dettrm/td  accordingly. 

vol  pnxeeded  ageiintt  imfrr  the  foregoing 
\ng  in  Aii  ptuKuion  a  namber  of  copiet  of 
I  "The  Confettional  Unnuitttd,"  and  the 
n  the  hearing,  ordered  that  the  capiei 
i  bt  dttlrtgtd.  Upon  nn  appeal  againtt 
tht  quarter  tttiioni,  the  recorder  quathtd 
Upon  a  case  tinted  by  him  for  tht  opinion 
I'l  Bench,  he  taid,  "About  one-half  of 
t  ntatet  to  catntlical  and  eoatrovtrtial 
M  are  not  obicene,  but  the  greater  hidfef 

it  ebtcete  in  fact,  at  fonttiiiiini;  patsaget 
to  rapKre  and  filthy  aett,  wordt,  and 

tq^dhnl  did  not  keep  or  kB  the  taid 


W-B. 

pamphlet  for  tie  kkU  of  pain,  mm-  to  prr/udiea  good 
ntonilt,  lixmgh  tie  indieaiminale  tale  and  cirealation 
of  then  it  ealadaled  to  han  Ihat  ^ecl  i  bat  he  kept 
and  told  the  pampUtt  at  a  motber  of  tht  taid 
^Protetlanl  Eltctaral  Union,'  to  promote  the  ohjeclt^ 
that  norielif,  and  la  expom  uAat  he  diimi  to  be  trmrt 
of  jAc  Chitrdi  of  JtoHt,  and  partiailarli/  the  iw- 
moralitii  of  the  eonfetamial.  I  mat  <(f  (finien  that, 
under  the  dramttanett,  lie  tale  and  dittributicn  of 
tie  paapileU  would  not  be  a  nitdtnuoBiir,  tor  be 
premier  to  be  proteatled  at  tmi,  and,  aaeordinglg,  that 
ike  potietiioa  of  them  by  tha  i^ipeilaiit  mu  not  iiii^ub- 
ful  within  iht  meanii^  of  the  tlatatt.  I  therefore 
gnashed  the  order  made  by  the  laid  jatlices,  and 
directed  the  panpilett  ttiud  to  be  retnmtd  to  the 
appdiaUs" 
Held,  thai  the  rteorder  mat  wrong,  far  that  the  tale  of 
an  otuxne  boot, — one  cakulated  to  corpgyt  the  minA 
and  morai  qf  Uiott  into  wiote  hanib  it  stay  comt,  it 
an  indictable  ntiidtmeanor,  eaen  Ihoa^  a  good  ailirior 
object  teat  intended  to  be  tened  by  nch  lale. 

This  was  a  case  stated  by  the  Recorder  of  Wol- 
Terhampton,  upon  an  appeu  by  one  Henry  Scot^ 
against  an  o^er  made  by  the  jnilicei  of  the 
boTongh  of  Wolrerfaamplon,  nnder  «ect  1  of  the 
20  &  21  Vict.  c.  S3  (Sale  of  Obscene  Books,  &ii„ 
Prerenteon    Act),  lor   seizing    and   destroying    % 


stated  that  the  appellant  was  a  metal 
broker,  carrying  on  business  at  WolTerhampton, 
and  was  a  member  of  a  body  styled  "  The  Protes- 
tant Electoral  Union,"  tho  object  of  which  body  was 
"to  protest  against  those  teachings  and  practices 
of  the  Romiih  and  Puseyits  systems,  which  are  in 
England  Immoral  and  blasphemous;  to  muntun 
the  Protastaoliim  of  the  Bible  and  the  liberty  of 
England;"  and  "to  promote  the  return  to  Parlia- 
ment of  men  who  will  aisist  them  in  tiicae 
objects,  and  particularly  to  expose  and  defeat 
the  deep-laid  machinations  of  the  Jesuits,  and 
resist  grant!  of  money  for  Bomish  piiptma." 
That,  in  order  to  promote  these  objects  and  prinm- 
plea,  the  appellant  purchased  frooi  time  to  time,  at 
the  central  office  of  the  aocne^  in  London,  copies  of 
m  pamphlet  «ntitied  "  The  Coufessiofial  Unmasked," 
showing  the  depravity  <rf  tbe  Bomish  priesthood, 
the  iniquity  of  tbe  confessional  and  the  qoestions 
put  to  females  in  confession,  of  which  pamphlet  hia 
sold  between  £000  and  3000  copies  at  the  ince  he 
gave  for  them,  namely,  li;  each.  A  complaint  was 
then  preferred  against  him  before  two  of  the 
justices,  by  a  police  <^cer.  acting  under  the  direc- 
tion ot  tbe  Watch  Committee  of  the  borough  of 
Wolverbampton,  and  tbe  justice*  Issued  their  war- 
rant, nnder  wbkh  2fi2  number*  of  the  pamphlet 
ware  B^zad  on  the  premises,  aod  ordered  by  tbem 
to  be  destroyed  ai  obscene  books  within  tbs  meaning 
of  Lord  CampbeU's  Act  (the  20  &  31  Vict.  c.  83). 
That  the  work  consisted  of  extracts  taken  from  Uw 
works  of  certain  theoI<^ans,  who  had  written  at 
various  times  on  tbe  doctrines  and  discipline  of  tho 
Church  of  Rome,  and  particularly  on  the  practice 
of  auricular  oonfession.  On  one  side  of  the  page 
passages  were  printed  in  Latin  correctly  ex- 
tracted from  the  original  works,  and  omionte 
to  each  extract  was  placed  a  free  translation 
in  EngUsb.  The  pamphlet  also  contained  a  pcefaoe 
of  notca  and  comments  condemnatory  of  the  texts  and 


the  quarter  sessions,  when  the  lecordH  found  *'  That 
the  appellant  did  not  keep  or  sell  the  e^d  pamphlet 
for  the  sake  of  gain,  nor  to  prejudioe  good  morals. 
though  the  indbcriniinata  sate  and  circulation  of 
thorn  is  calculated  to  have  that  etiect ;  but  he  kept 
and  sold  the  pamphleta  as  a  member  of  tha  taid. 
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Q.B.] 


Bbo.  V,  The  Rbcordeb  op  Wolvkbh a  mptom. 


CQ.B. 


*  Protestant  Electoral  Union '  to  promote  the  objects 

of  that  society,  and  to  expose  what  he  deems  to  be 

errors  of  the  Church  of  Rome,  and  particularly  the 

mmoralityof  the  oonfessionaL  I  was  of  opinion  that, 

under  the  circumstances,  the  sale  and  distribution 

of  the  pampUets  would  not  be  a  misdemeanor,  nor 

be  proper  to  be  prosecuted  as  such,  and  accordingly 

that  the  possession  of  them  by  the  appellant  was 

not  unlawful  witMn  the  meaning  of  the  statute.  He 

therefore  quashed  the  order  made   by  the    said 

justices,  and  directed  the  pamphlets  seized  to  be 

returned  to  the  appellant. 

By  sect.  I  of  the  20  &  21  Vict.  c.  83,  it  is  enacted 

that 

It  ibAll  be  Uwfal  for  .  .  .  any  two  jastioM  of  the  peace 
upon  complaint  made  before  them  upon  oath  that  the  com- 
plainant hae  reason  to  belicTe.  and  does  beliOTe,  that  any 
obaoene  books  .  .  .  are  kept  In  any  house  .  .  .  fortlM 
pnrpoae  of  sale  or  dlstrlbatioii  .  .  .  which  complainant 
ahail  also  state  upon  oath  that  one  or  more  articles  of  the  like 
character  hare  been  sold,  distributed    .    .    .    so  as  to  Hstisfy 


Buch  macistrate  or  josticM  that  the  belief  of  the  said  com- 

Elalnant  is  well  founded,  and  upon  such  magistrate  or  justlcef 
eing  also  satisfied  that  any  or  such  articles  80  kept  for  any 


of  tlw  purposes  aforesaid  are  of  such  a  character  and  descrii)- 
tion  that  the  publication  of  them  would  be  a  mimlemeanor. 
and  proper  to  be  prowcnt<*d  as  such,  to  give  authority  by  Hpecial 
warrant  to  any  constable  or  police  oflloer  into  Kuch  shop 
.  .  .  with  such  assistance  as  may  be  necemiary  to  enter 
in  the  daytime  .  .  .  and  to  fiearch  for  and  seize  ull  such 
books  ...  as  aforesftid  found  in  such  houHC  .  .  .  and 
to  carry  all  the  articles  so  seized  before  the  msfrtstrote  or 
justices  iifHuing  the  said  warrant.  .  .  .  Aud  such  magix- 
trate  or  justices  shall  therefore  issue  a  summons  calling  upon 
the  occupier  of  the  house  ...  to  appear  within  seven 
days  before  such  magistrate  or  any  two  juHtices  in  petty 
MMdons  for  the  district,  to  show  cause  why  the  arturles  so 
seized  should  not  be  destroyed ;  aud  if  such  occupier  .  .  . 
shall  not  appear  within  the  time  aforenuid,  or  shall  appear 
and  such  magistrate  or  justices  shall  be  satiKlled  that  such 
articles,  or  any  of  them,  are  of  a  character  stated  in  the 
warrant,  and  that  such  or  any  of  them  have  been  kept  for 
any  of  the  purposes  aforesaid,  it  shsll  be  lawful  for  the  said 
magistrate  or  jn^loes,  and  he  or  they  are  hereby  required  to 
order  the  artiolieB  so  seized,  except  such  of  them  as  he  or  they 
may  consider  necessary  to  be  preserved  as  evidence  in  some 
fnrUier  proceedings,  to  be  destroyed  at  the  expiration  of  the 
time  hereinafter  allowed  for  lodging  an  appeal,  unless  notice 
of  appeal,  as  hereinafter  mentioned,  be  given,  Ac. 

Kffdd  now  appeared  for  the  appellant  in  support 
of  the  order  of  sessions,  and  contended  that  the 
recorder  was  right,  and  that,  according  to  the  view 
he  took  of  the  facts,  the  appellant  hod  not  brought 
himself  within  the  operation  of  the  Ist  section  of 
the  statute,  for  to  justify  the  seizure,  the  books 
must  hare  been  of  such  a  nature  as  that  the  publi- 
cation of  them  would  have  been  an  indictable 
misdemeanor,  and  that  to  support  such  an  indict- 
ment it  must  be  shown  that  the  party  had  a  criminal 
intent,  which  in  the  present  case  is  negatired  by  the 
finding  of  the  recorder.  The  question  is  one  entirely 
of  intention,  and  that  is  foimd  to  be  proper.  [Black- 
BURX,  J. — But  the  recorder  has  found  that  at  least 
one-half  of  the  book  is  obscene,  and  would  be  in- 
jurious to  morals ;  but  he  certainly  finds  in  farour 
of  the  appellant  that  that  was  not  his  object. 
CocKBURir,  C.  J. — I  take  it  that  this  is  an  obscene 
book,  but  the  intention  of  the  publication  was  not 
to  produce  the  onlinary  results  arising  from  pub- 
lishing a  book  of  an  obscene  character,  but  to  pro- 
duce an  effect  which  is  legitimate.  Presuming 
that  to  be  so,  will  that  take  the  matter  out  of  the 
scope  of  the  law,  which  says  that  the  publication 
of  an  obscene  book  is  a  misdemeanor?]  The 
recorder  merely  says  that  certain  passages  are 
obscene.  This  may  be  said  of  a  great  many  books 
of  authors  which  have  never  been  condemned :  such 
as  Ck)llins's  "  Book  of  the  English  Stage ; "  Savage's 
"  St  Valentine's-day,"  Shelley's  "  Queen  Mab,"  &c. 
He  cited 

\VooilfaU$  case,  20  St  Tr.  919; 
Fowler  v.  PtigeU,  7  T.  IL  509 ; 
BudanoBter  v.  Reynolds,  18  Com.  B.,  N.  8.  G6; 
Btarkie  on  Libel,  2nd  edit,  oh.  12; 
iforon's  eoMo,  Modem  St  Tr.  2Qd  voL  388. 


Staotky  Hill,  Q.  C.  appeared  for  the  respondentia 
and  argued  that  the  appellant  had  broogfat  hinifdf 
within  the  operation  of  the  Itt  section,  ioasmnA  ai 
the  book  was  in  fact  obscene. 


CocKBURV,  C.  J.— We  have  consideiQd  tUi  ■■■., 
and  we  are  of  opinion  that  the  judgment  of  tlia 
learned  Recorder  of  Wolverhampton  moit  be  le- 
versed,  and  the  decision  of  the  magittratet  It 
aflbmed.  This  was  a  proceeding  under  the  Act  of 
the  20  &  21  Vict,  c  83,  whereby  it  is  provided  tbit 
in  respect  of  obscene  books  sold  or  diatribatad^ 
magistrates  may  order  the  seizure  of  soch  pabUn* 
tions  in  case  they  are  of  opinion  that  the  woifci  ii 
question  could  have  been  the  subject-matter  of  ■ 
indictment  at  law,  and  the  magistrates  are  of  opiniaa 
that  such  prosecution  ought  to  be  instituted.  Nov, 
it  is  found  here  as  a  fact^  that  the  work  wfaidi  li 
the  subject-matter  of  the  present  proceeding^  wh^ 
to  a  considerable  extent,  an  obscene  pabUcaticn, 
and,  by  reason  of  the  obscene  matter  in  it,  edea* 
lated  to  produce  a  pernicious  effect  in  depimvim 
and  debauching  the  minds  of  the  persons  into  whon 
hands  they  might  come.  The  magistrates  wen  if 
opinion  that  the  work  was  indictable,  and  tkit 
the  publication  of  it  was  a  fit  and  proper  sid^ 
lect  for  indictment  We  must  take  this  latlK 
linding  of  the  maidstrates  to  have  been  adoptid 
by  the  learned  recorder  who  reversed  the  deci- 
sion :  but  not  upon  that  ground.  He  leavsB 
that  ground  untouched;  but  be  reversed  their 
decision  upon  the  ground  that  although  this  work 
was  an  obscene  publication,  and  although  its 
tendency  upon  the  public  mind  was  that  suggested 
upon  the  part  of  the  information,  yet  that  the 
immediate  intention  of  the  appellant  was  not  so  to 
affect  the  public  mind,  but  to  expose  the  practioBi 
and  errors  of  the  confessional  system  in  the  Bobib 
Catliolic  Churches.  Now  we  must  take  it  uftm, 
this  finding  of  the  learned  recorder  Uiat  such  wss 
the  motive  of  this  publication,  that  its  intentioi 
was  honestly  and  bona  Jidt  to  expose  the  errors  snd 
practices  of  the  Roman  Catholic  Church  iu  ths 
matter  of  confession.  Upon  Uiat  ground  ths 
learned  Recorder  thought  an  indictment  coold  not 
have  been  sustained,  inasmuch  as  to  the  maiote* 
nance  of  the  indictment  it  would  have  been  nsees 
sary  that  the  intention  should  be  alleged,  namely, 
that  of  corrupting  the  public  mind  by  the  obseene 
matter  in  question.  In  that  respect  I  differ  fioa 
him.  I  think  tliat  if  there  be  an  infraction  of  As 
law,  and  an  intention  to  break  the  law,  the  crindnsl 
character  of  such  publication  is  not  affected  or 
qualified  by  there  being  some  ulterior  object,  which 
is  the  immediate  and  primary  object  of  the  partitt 
in  view,  of  a  different  and  of  an  honest  charader. 
It  is  quite  clear  that  the  publisUng  an  obscene  book 
is  an  offence  against  the  law  of  the  land.  It  ii 
perfectly  true,  as  has  been  pointed  out  by  Mr. 
Kydd,  that  there  are  a  great  many  publications  of 
high  repute  in  the  literary  productions  of  thb 
country,  that  there  are  also  very  many  worki 
indeed  the  tendency  of  which  is  immodest,  and,  if 
you  please,  immoral;  and  possibly  there  might 
have  been  subject  matter  for  indictment  and  pro* 
sccution  in  many  works  which  might  be  referred 
to.  Now,  it  is  not  to  be  said  that  because  then 
are  in  many  standard  and  established  worki 
objectionable  passages,  that  therefore  the  law  is  not 
as  alleged  on  the  part  of  this  prosecution,  nams^, 
that  obscene  works  are  the  subject-matter  of  ind^ 
ment;  and  I  think  the  test  of  obscenity  is  tldi» 
whether  the  tendency  of  the  matter  darged  ss 
obscenity  is  to  deprave  and  corrupt  those  whose 
minds  are  open  to  such  immoral  influences,  and  into 
whose  hands  a  publication  of  this  sort  may  fslL 
Now,  with  regard  to  this  work,  it  is  quite  certam 
that  it  would  suggest  to  the  minds  of  the  young  of 
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r  eTen  to  persons  of  more  adyanced 
jitnU  of  a  most  impure  and  libidinous 

Tbe  Tery  reason  why  this  work  is  put 

expose  the  practices  of  the  Roman 
Dfeasional'is  the  tendency  of  questions 
nclioes  and  propenaities  of  a  certain 
to  do  mischief  to  the  minds  of  those  to 

queatioDS  are  addressed,  by  sugg^ting 
id  desires  which  otherwise  woidd  not 
«d  to  their  minds.  If  that  be  the  case 
Am  priest  and  the  person  confessing,  it 
Host  equally  be  so  when  the  whole  is 
» shape  of  a  series  of  paragraphs,  one 
^on  another,  each  involring  some  impure 
■ne  of  them  of  the  most  filthy,  disgust- 
unatural   description  it  is  possible  to 

take  it,  therefore,  that  apart  from  the 
ict  which  the  publisher  of  this  work  had 
m%  the  work  itself  is  in  erery  sense 
m  an  obscene  publication,  and  that 
y,     as    the     law    of    England    does 

of    any    obscene    publiciUion,     such 

is  indictable.  We  have  it,  therefore, 
bUcation  itself  is  a  breach  of  the  law. 

it  said,  ^  Yes,  but  his  purpose  was  not 
tbe  public  mind;  his  purpose  was  to 
arrors  of  the  Roman  Catholic  religion, 
1  the  matter  of  the  confessionaL"  Be 
then  the  question  presents  itself  in  this 
—May  you  commit  an  offence  against 
ffder  that  thereby  you  may  effect  some 
set  which  you  have  in  view,  which  may 
t  and  eren  a  Laudable  one  ?  My  answer 
dly  ^^Na"    The  law  says  you  shall  not 

obscene  work.  An  obscene  work  is 
ted,  and  a  work,  the  obscenity  of  which 
nd  decided  that  it  is  impossible  to  sup- 
e  man  who  published  it  must  not  have 
seen  the  effect  upon  the  minds  of  many 
)  whose  hands  it  would  come,  would  be 
JCTOUS  and  demoralising  character.    Is 

in  doing  that  which  dearly  would  be 
ly,  as  well  as  morally,  because  he  thinks 
Ipreater  good  may  be  accomplished  ?  In 
cvTent    the    spread   and   progress   of 

in  this  country,  or  possibly  to  extirpate 
r,  and  to  prerent  the  State  from  afford- 
istance  to  the  Roman  Catholic  Church 

is  he  justified  in  dohig  that  which 
mmediatft  tendency  of  demoralising 
mind  whererer  this  publication  is 
It  seems  to  me  that  to  adopt 
AIto  of  that  Tiew  would  be  to  up- 
Ung  which,  in  my  sense  of  what  is 
inong,  would  be  rery  reprehensible.  It 
ne^  the  only  good  that  is  supposed  to  be 
d  is  of  the  most  uncertain  character 
I  am  told,  is  circulated  at  the  comers 
and  in  all  directions,  and  of  course  it 
he  hands  of  all  classes,  young  and  old. 
Ads  of  those  hitherto  pure  are  exposed 
or  oi  contamination  and  pollution  from 
y  (tf  its  contents.  And  for  what  ?  To 
■n,  it  is  said,  from  becoming  Roman 
when  the  probability  is  that  999  out  of 

into  whose  hands  this  work  would  fall 
flr  be  exposed  to  the  chance  of  being 
9  the  Roman  Catholic  religion.  It  seems 
rffectoC  this  work  is  mischieyous,  and 
>  Uw ;  and  is  not  to  be  justified  because 
ite  object  of  the  party  is  not  to  depraye 
nliid,  Dot  it  may  be  to  destroy  and  ex- 
am Catholicism.     I   think   the    old, 

honest  maxim  that  *'you  shall  not  do 
9od  may  oome,"  is  applicable  in  law  as 
Mmls :  and  here  we  haye  a  certain  and 
1  fmnced  for  the  purpose  of  effecting 
n,  nmole^  and  Ttry  doubtful  good.    I 


think,  therefore^  the  case  for  the  order  is  made  out ; 
and  although  I  quite  concur  in  thinking  that  the 
motiye  of  the  parties  who  published  this  work,  how- 
eyer  mistaken,  was  an  honest  one,  yet  I  cannot  sup- 
pose but  what  they  had  that  intention  which  con- 
stitutes the  criminility  of  the  act — at  any  rate  that 
they  knew  perfectly  well  that  this  work  must  haye 
the  tendency  which  in  point  of  law  makes  it  an 
obscene  publication,  namely,  the  tendency  to  cor- 
rupt the  minds  and  morals  of  those  into  whose  hands 
it  might  come.  The  mischief  of  it,  I  think,  cannot 
be  exaggerated,  but  it  is  not  upon  that  I  take  my 
stand  in  the  judgment  I  pronounce.  I  am  ol 
opinion,  as  the  learned  Recorder  has  found,  that 
this  is  an  obscene  publication.  I  take  it  where  a. 
man  publishes  a  work  manifestly  obscene,  he  must 
be  taken  to  haye  had  the  intention  which  is  implied 
from  that  act,  and  that  as  soon  as  you  haye  an  illegal 
act  thus  established,  quoad  the  intention,  and  quoad 
the  act  itsdf,  it  does  not  lie  in  the  mouth  oi  the 
man  who  does  it  to  say,  "  Well,  I  was  breaking  the 
law,  but  I  was  breaking  it  for  some  wholesome  and 
salutary  purpose."  The  law  does  not  allow  that. 
You  must  abide  by  the  law,  and  if  you  accomplish 
your  object,  you  must  do  it  in  a  legal  manner,  or  let 
It  alone.  You  must  not  do  it  in  a  manner  which  is 
iUegfll.  I  think  this  case  is  made  out— that  the 
recorder's  judgment  must  be  reyersed,  and  the  con 
yiction  must  be  allowed  to  stand. 

Blackbcbh,  J.— I  am  of  the  same  opinion.  The 
question  arises  under  the  20  &  21  Vict.  c.  83,  an 
*'  Act  for  the  more  effectually  preyenting  the  sale 
of  obscene  books,"  and  so  forth ;  and  the  proyision 
in  the  1st  section  is,  that  it  shall  be  lawful  for  a 
magistrate  in  a  metropolitan  district,  or  for  two 
justices  in  a  country  district,  "upon  complaint 
made  before  him  or  them  upon  oath,  that  the  com- 
plainant has  reason  to  belieye,  and  does  bdieye, 
that  any  obscene  books,"  and  so  on,  are  kept 
in  any  house,  shop^  room,  or  other  place  within 
the  limits  of  the  jurisdiction  of  any  such 
magistrate  or  justices,  for  the  purpose  of  sale 
or  distribution,  exhibition  for  purposes  of  gain, 
lending  upon  hire,  or  being  otherwise  published 
for  purposes  of  gain,  which  complainant  shall 
also  state  upon  oath,  that  one  or  more  articles 
of  the  like  character  haye  been  sold,  distributed, 
exhibited,  lent,  or  otherwise  published  as  aforesaid, 
at  or  in  connection  with  such  place,  so  as  to  satisfy 
sudi  msgistrate  or  justices  that  the  belief  of  the  com* 
plainant  is  weU  founded,  and  upon  such  magistrate 
or  justices  being  also  satisfied  that  any  of  sudi 
articles  so  kept  for  any  of  the  purposes  aforesaid, 
are  of  such  a  character  and  description  that  the 
publication  of  them  would  be  a  misdemeanor,  and 
proper  to  be  prosecuted  as  such,"  the  magistrate  or 
justices  may,  under  those  circumstances,  grant  his 
or  their  warrant  to  haye  the  publications  seized  and 
destroyed,  Now  what  the  magistrates  or  justices 
are  to  be  satisfied  of  is  this :  that  the  belief  of  the 
complainant  is  well  founded,  and  they  are  also  to  be 
satisfied  **  that  any  of  sudi  artides  so  published  for 
any  of  the  purposes  aforesaid,  are  of  such  a  character 
and  description,"— that  is  to  say,  of  such  an  obscene 
character  and  description ;  "  that  the  publication  of 
them  would  be  a  misdemeanor ;  "^and  also  that  they 
are  "proper  to  be  prosecuted  as  such;"  and, 
haying  satisfied  thenuelyes  of  those  things,  they 
may  pooeed  to  order  seizure  of  the  work.  So  thi^ 
the  justices  are  to  be  satisfied  of  three  things — 
firsts  that  the  articles  complained  of  haye  been  and 
are  published ;  secondly,  that  they  are  of  such  a 
chancter  that  it  would  be  a  misdemeanor  to  pub- 
Ush  them ;  and,  lastly,  that  it  would  not  only  be  a 
misdemeanor  to  puUish  them,  but  that  it  would  be 
proper  to  be  prosecuted  as  such.  Then,  and  then  only, 
are  thqr  toissue  their  waRint  to  seize  them«  Itbink^ 
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y/fixh  respect  to  that  last  clause,  that  the  object  of  the 
Legislature  in  proTidiug  that,  was  to  guard  against 
the  vexatious  prosecution  of  publishers  of  old  and 
standard  works,  in  which  there  may  be  some 
obscene  or  mischievous  matter,  as  in  the  case  of 
HHf,  V.  Moxon,  and  in  many  of  the  cases  cited 
by  Mr.  Kydd,  where  the  book  was  in  its 
nature  such  as  that  it  might  be  held  to  be 
a  misdemeanor  to  publish  it,  and  on  that 
account  an  indictable  offence.  In  MoxtnCs  case, 
the  publication  of  Shelley's  "Queen  Mab"  was 
found  to  be  an  indictable  offence.  I  hope  I  may 
not  be  understood  to  agree  with  what  the  jury 
found  there,  viz.,  that  the  publication  of  ^*  Queen 
Mab"  was  sufficient  to  make  it  an  indictable 
ffence.  I  believe,  as  everybody  knows,  that  it  was 
a  prosecution  instituted  merely  for  the  purpose  of 
vexation  and  annoyance;  and  there  was  also  a 
similar  attempt  to  seize  Mr.  Dryden's  work  in  the 
shop  of  Mr.  Murray,  the  liookseller.  I  think  the 
Legislature  put  in  that  provision  in  order  to  pre- 
vent that  sort  of  thing.  It  appears  that  the  work 
in  question  was  published,  and  the  magistrates  in 
petty  sessions  were  satisfied  that  it  was  a  proper 
subject  for  indictment,  and  their  finding  would  be 
according  to  the  view  we  entertain.  Then  there 
was  an  appeal  to  the  recorder  in  quarter  sessions  to 
reverse  their  decision,  in  which  appeal  they  were  suc- 
cessful. The  learned  recorder,  in  stating  the  grounds 
on  which  he  reversed  their  decision,  says,  (reads  the 
recorder's  statement,  concluding)  "  I  was  of  opinion 
that,  under  these  circumstances,  the  sale  and  distri- 
bution of  the  pamphlet  would  not  be  a  misdemeanor, 
norbeproper  to  be  prosecuted  as  such,"  and  upon  that 
ground  lie  quashes  their  decision,  leaving  to  us  the 
question  whether  he  was  right  or  not.  Upon  that, 
I  understand  the  recorder  to  find  the  facts  aa 
follows : — He  finds  that  one  half  of  the  work  was, 
in  fact,  obscene,  and  lie  finds  that  the  effect  of  it 
would  be  such  that  the  sale  and  circulation  of  it 
was  calculated  to  prejudice  good  morals.  He  does 
not  find  that  he  differs  at  all  from  the  justices  as  to 
that,  but  he  finds  that  the  sale  and  publication  of 
it  would  not  be  a  misdemeanor,  and  consequently, 
that  it  would  not  be  proper  to  prosecute  it  as  such ; 
and  his  reason  for  thinking  it  was  not  indictable  as 
a  misdemeanor  is  this,  that  the  object  of  the  person 
publishing  it  was  not  to  injure  public  morality,  but 
he  did  it  with  a  view  to  expose  the  errors  of  the 
Church  of  Rome,  and  particularly  the  immorality, 
as  he  tliought  it,  of  the  confessional,  and  conse- 
quently upon  that  ground  the  Recorder  thought  it 
was  not  indictable.  Then  comes  the  question 
whether  the  recorder  was  right  in  that,  and  I  come 
to  the  conclusion  that  he  was  wrong,  and  that  it 
would  be  indictable.  I  take  the  rule  of  law  to  be 
that  which  is  cited  by  Lord  Ellenborougfa  in  Reg.  v. 
Dixon,  3  AL  &  S.  It  is  set  out  in  the  shortest  and 
dearest  way  in  the  Ifith  page.  He  says,  *'  It  is  a 
universal  principle  that  when  a  man  is  charged  with 
doing  an  act  of  which  the  probable  oooseqoence 
may  be  highly  injurious,  the  intention  is  an  in- 
fierehce  of  law  resulting  from  the  doing  the  act." 
Although  he  may  have  had  another  object  in  view, 
however  laudable  in  itself,  he  must  be  taken  to 
have  intended  that  which  is  the  natural  consequence 
q€  tlic  act ;  and  if  he  does  an  act  which  is  illegal,  it  is 
not  made  legal  by  the  fact  that  he  did  it  vrith  some 
other  object  That  is  not  a  legal  excuse,  unless  the 
object  was  something  which  rendered  lawful  the 
particular  act  which  he  did.  That  is  illustrated  by 
the  case  I  referred  to  of  lUg.  v.  Dixoiu  The  qnes* 
tion,  I  think,  in  that  particular  case  was,  whether 
or  not  an  indictment  would  lie  against  a  man  who 
nnlawfolly  and  wrongfully  gave  to  children  un- 
wholesome bread,  but  without  intent  to  do  them 
barm.  I  think  he  was  a  contractor,  and  contracted 
to  nipply  bnad  to  a  militaiy  asylum,  and  he  gavo 


to  the  children  bread  which  was  unlawful  and 
deleterious,  and  although  it  was  not  shown  or  sug- 
gested that  he  intended  to  make  the  children  suffer, 
yet  Lord  EUenborough  held  there  that  he  had  done 
an  unlawful  act  in  giving  them  bread  which  wai 
deleterious,  and  that  ho  could  be  indicted  for  it. 
So  in  another  case,  in  which  a  person  who  was 
suffering  from  a  contagious  disease,  was  cairisd 
by  another  person  along  a  public  road,  to  the  danger 
of  the  healths  of  all  those  who  ha^fiened  to  be  in 
that  road,  it  was  held  to  be  a  misdemeanor  and 
indictable  as  such,  without  its  being  said  that  the 
party  committing  the  offence  intended  that  anybody 
should  catch  the  disease.  If  a  person  carried  any- 
body suffering  from  small -pox  through  a  crovd, 
that  would  be  an  indictable  offence,  aithou^  he 
might  be  perfectly  innocent  of  any  wish  to  infeet 
anybody  in  that  crowd.  If,  on  the  other  hand,  tbe 
Small-pox  Hospital  was  on  fire,  and  an  individiiai 
in  endeavouring  to  save  the  infected  inmates  Iroei 
the  flames,  took  some  of  them  into  the  crowd  sur- 
rounding the  place,  although  some  of  the  crowd 
would  te  liable  by  his  so  doing  to  catch  the  amiU- 
pox,  yet,  in  that  case,  he  would  not  be  gniltjT  of 
a  wrongful  act,  and  he  does  not  do  it  with  a 
wrong  intention.  Now,  in  the  present  caie^  tht 
recorder  has  found  that  one-half  of  this  work  ii 
obscene,  and  nobody  who  looks  at  the  pamphlel; 
can  for  a  moment  doubt  that  it  realty  is  so^ 
and  that  the  indiscriminate  circulation  of  it 
in  the  way  in  which  it  appears  to  have  ben 
circulated,  must  be  calculated  and  it  calculated  to 
prejudice  the  morals  of  the  people.  The  object 
was,  to  attack  and  expose  the  Roman  Catliolic  reli- 
gion—or practices  rather,  and  particularly  the 
Roman  Catholic  confessional.  It  was  not  intended 
to  injure  public  morals,  but  that  would  be  noixeaw 
whatever  for  the  act.  I  do  not  think  there  ia  aoy^ 
thing  wrong  in  taking  the  view  that  the  Boon 
Catholics  are  not  right.  Any  Protestant  m^  eij 
that,  without  saying  anything  illegal.  Any  Bonaa 
Catholic  may,  on  the  other  hand,  say,  if  he  pleeeei^ 
that  Protestants  are  altogether  wrong,  and  tiMt 
Roman  Catholics  are  right.  There  is  nothing  ill^Ril 
in  that.  But  if  the  thing  is  an  obscene  puhUcatisa^ 
then,  notwithstanding  that  the  wish  was  not  lo 
injure  public  morality,  but  merely  to  attack  the 
Roman  Catholic  religion  and  practices,  I  thiak  it 
would  be  an  inditable  offence.  The  queetiaa,n» 
doubt,  will  be  a  question  for  the  jury ;  but  I  do  aoC 
think  you  could  construe  this  Act  bj  saying;  the! 
whenever  there  is  a  wrongful  act  of  this  sort  eooBH 
mitted,  that  you  must  ta^  into  consideration  the 
intention  and  object  of  the  party  oommitting  it,  sad 
if  u  laudable  one,  then  that  that  would  deprive  the 
justices  of  jurisdiction.  The  justices  must  them* 
selves  be  satisfied  that  the  publication,  such  u  the 
publication  before  us,  would  be  a  misdeoaeaoor  oa 
account  of  its  obscenity,  and  that  it  would  be  in- 
ditable as  such  a  misdemeanor.  The  reooidff 
has  found  tliat  it  is  obscene,  and  he  supports 
the  justices  in  evcnry  thing  except  in  thst 
which  he  has  reversed  it  upon.  He  finds  that  the 
object  of  the  appellant  in  publishing  the  wikk  vM 
not  to  prejudice  good  monls,  and  consequently  he 
thinks  it  would  not  be  indictable  at  alL  But  I  do 
not  understand  him  for  a  moment  to  say,  that  if  hi 
had  not  thought  there  was  a  legal  object  in  view, 
it  would  not  have  been  a  miedemeanor  at  all,  and 
that  therefore  it  would  have  been  vezatiooi  or 
improper  to  indict  it;  nor  do  I  think  that  any  body 
who  looks  at  it  would  for  a  moment  have  a  doabt 
upon  the  matter.  That  being  eo,  on  the  qaestioa  of 
whether  or  not,  on  the  facte  that  the  recxwder  hu 
found,  it  would  be  a  misdemeanor,  and  proper  to  be 
indicted  as  such,  I  come  to  the  oonehieiaii  that  it  ii 
a  misdemeanor,  and  that  an  indictment  would  lii^ 
and  I  eay  the  juitioei  wera  right.    OoDae^MBtlyt 
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er^B  decision  is  quashed,  and  the  conTiction 
I. 

t,  J. — I  confess  I  hare  with  some  difficultj 
tome  hesitation  arriyed  very  much  at  the 
I  at  which  my  Lord  and  my  brothers  have 
My  difliculty  was,  mainly,  whether  or  not 
ander  the  finding  of  the  recorder,  within 
rith  reference  to  obscene  publications.  I 
srtdnly  in  a  condition  to  dissent  from  the 
h.  my  Lord  and  my  brothers  have  taken 
;  and  if  that  be  so,  then  I  agree  with  what 
•aid  by  my  Lord  and  my  brother  Black- 
le  nature  of  the  subject  itself  (if  it  is  a  sub- 
i  may  be  discussed  at  all,  which  I  think  it 
Uy  may)  is  a  matter  which  cannot  be  dealt 
lout  to  a  certain  extent  producing  autho- 
iroTe  the  assertion  that  the  confessional 
mitchieTous  thing  to  be  introduced  into  this 
and  therefore  it  appears  to  me  very  much  a 
f  degree,  more  or  less,  and  if  left  to  the  jury 
depend  rery  much  on  the  opinion  which 
night  form  of  that  degree  in  such  a  pub- 
I  the  present.  Now,  I  take  it  for  granted, 
istices  themseWes  were  perfectly  satisfied 
nt  far  beyond  anything  which  was  neoes- 
^timate  for  the  purpose  of  attacking  the 
lal.  I  take  it,  that  the  finding  of  the 
18 — as  I  suppose  was  the  finding  of  the 
elow — that  though  one-half  of  it  consists 
ical  and  controversial  questions,  and  so 
hich  maj^  be  discussed  rery  well  without 

to  public  morals,  yet  that  the  other 
liats   of    quotations    which    are    detri- 

public  monds,  and  which,  in  their  rery 
ould  tend  to  corrupt  public  morals.  I 
looking  at  this  book  myself,  I  cannot  ques- 
flnding  either  of  the  recorder  or  of  the 
It  does  appear  to  me,  that  there  is  a  great 
which  there  cannot  be  any  necessity  for  in 
mate  argument  on  the  confessional,  and 
nd  agreeing  in  that  Tiew,  I  certainly  am 
K>ndition  to  dissent  from  my  Lord  and  my 
lackbum,  and  I  know  my  brother  Lush 
itirely  in  their  opinion.  Therefore,  with 
«sion  of  hesitation  I  have  mentioned,  I 
le  result  at  which  they  have  arrived. 

r. — ^I  agree  entirely  in  the  result  arrived  at 
sffd  Chief  Justice,  and  my  brother  Black- 
.  adopt  the  arguments  and  the  reaoonings 
f  have  applied. 

Judgment  for  the  respondents. 


Saturdeof,  Mcy  2,  1868. 

Zaxsl  (app.)  V.  SnmroER  (resp.) 

UL  4,  c.  63,  f.  28— TF^^te  and  measures— 
r  soale-^Beiiioveable  ac^ting  instrument, 

nvieted  by  Justices,  under  sect.  28  of  5  fi"  6 
»  a  63,  Jbr  having  in  his  possession  unjust 
f  mackinesj  consisting  of  certain  pairs  of  scales, 
!S  to  ba/anee  at  the  time  they  were  found  by  the 
*y  hut  having  a  hoihw  brass  ball  Hanging  upon 
it  end  of  the  beam  of  each  pair ;  the  balls 
tstructed  with  necks,  which  could  be  unscrewed 
affow  shot  to  be  placed  in  the  interior,  and 
ing  by  stout  brass  wires  upon  the  beam  end  of 
s,  ^rum  which  theu  were  easily  removable  t^ 
ftutg  them  off,  without  the  shot  which  these 
tainedy  the  scales  would  be  unjust  and  against 
aser,  and  the  justices  found  that  the  balls 
10  part  of  the  scales: 

the  xmeBomt  had  btm  rightk  eomoicttd  uiMfcr 


This  was  a  case  stated  by  two  justices  of  Kent, 
under  sect.  2  of  20  <&  21  Vict,  c  43,  for  the  opinion 
of  the  Court  of  Queen's  Bench. 

Ca8£. 

At  a  petty  session,  holdeii  at  Tunbridge  Wells,  in 
and  for  the  Tunbridge  Wells  division  of  Lower 
South  Aylesford,  in  the  county  of  Kent,  on  the  17th 
Sept.  1807,  before  us,  the  undersigned,  Henry  Grace 
Wilson  Sperling,  and  William  Faulkner  Browdl, 
Esqrs.,  two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county  of  Kent,  on  information 
preferred  by  John  Stringer,  hereinafter  called  the 
respondent,  against  Joeiah  Carr,  hereinafter  called 
the  appellant,  under  sect  28  of  the  Act  6  &  G 
Will.  4,  c  63,  charging  for  that  he  the  said  respoo- 
dent)  inspector  of  the  weights  and  measures  of  and 
for  the  district  known  as  No.  16,  in  the  division 
and  county  aforesaid,  on  the  27th  Aug.  1867,  at 
the  parish  of  Tunbridge,  as  such  inspector  as 
aforesaid,  being  then  and  there  duly  authorised 
in  that  behalf  in  writin£[,  under  the  hands  of 
two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  did  enter  a  certain  shop 
within  his  jurisdiction  as  such  inspector  as  afore- 
said, and  wherein  goods  were  then  exposed  for  sale, 
and  that  he  did  then  and  there  examine  all 
weights,  measures,  steelyards,  and  other  weighing 
machines,  then  and  there  being,  and  did  then  and 
there  compare  and  try  the  same  with  the  copies  of 
the  imperial  standard  weights  and  measures  autho- 
rised to  be  provided  under  the  Act  of  Parliament 
passed  in  the  sixth  year  of  his  late  Majesty 
William  IV.,  intituled,  "^  An  Act  to  reped  an  Act  of 
the  fourth  and  fifth  years  of  his  present  Majesty 
relating  to  weights  and  measures,  and  to  make  other 
provisions  instead  thereof,"  and  that  the  said  shop 
was  then  and  there  kept  or  used  by  the  wid  appel- 
lant, and  that  upon  such  examination  it  did  then 
and  there  appear  that  three  pairs  of  scales  then  and 
there  found,  and  then  and  there  in  the  possession  of 
the  said  appellant,  were  unjust,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, was  heard  and  determined  by  us,  tibe  said 
justices  respectively,  being  then  present,  and  upon 
such  hearing  we  convicted  the  appellant. 

And  whereas  the  appellant  being  dissatisfied  with 
our  determination  upon  the  hearing  of  the  said  in- 
formation as  being  erroneous  in  point  of  law,  hath, 
pursuant  to  sect.  2  of  the  statute  20  &  21  Vict,  c  43, 
applied  to  us  in  writing  within  three  days  after  the 
said  determination,  to  state  and  sign  a  case  setting 
forth  the  facts  and  the  grounds  of  such  our  deter- 
mination as  aforesaid  for  the  opinion  thereon  of  Her 
Majesty's  CJourt  of  Queen*s  Bench  at  Westminster. 
Now,  therefore,  we,  the  said  justices,  in  compliance 
with  the  said  application  of  the  defendant,  the 
appellant  in  this  appeal,  and  the  provisions  of  the 
statute  aforesaid,  do  hereby  state  aiad  sign  such  case 
as  aforesaid  as  follows : 

At  the  hearing  of  the  aforesaid  information  it  was 
proved  before  us  and  admitted  by  the  i^ipellant, 
that  the  respondent  on  the  27th  Aug.  1867  visited 
the  shop  of  the  appellant,  and  there  found  three 
pairs  of  scales  which  were  correct  as  to  balance  in 
the  way  they  then  were,  but  the  reepondent  found 
hanging  upon  the  weight  end  of  the  beam  of  each 
pair  of  scales  a  hoUow  brass  baU.  These  brass  balls 
are  constructed  with  necks  which  can  be  unscrewed 
so  as  to  allow  shot  to  be  placed  in  the  interior;  and 
they  were  hung  by  stout  brass  wire  hooks  upon  the 
beams  of  the  scales,  and  were  easily  rcmoveablo 
therefrom  by  merely  lifting  them  off.  The  respon- 
dent took  one  of  these  balls  off  a  pair  of  scales,  and 
having  unscrewed  the  neck  he  removed  the  shot 
with  which  it  was  partly  filled  and  then  replaced 
the  ball  in  its  former  position,  and  on  testing  the 
scale  found  the  latter  to  be  then  unjust  and  against 
tiM  porcfaMMr.    It  wu  admitted  l^  tlie  respondent 
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that  similar  balls  were  T&ry  generally  used  by 
tradesmea  for  the  purpose  of  adjostment. 

It  was  contended  by  the  respondent  that  this 
brass  ball  was  not  part  of  the  scales,  and  was 
eauly  detached  therefrom ;  that  if  the  ball  could  be 
considerMl  part  of  the  scales,  yet  the  shot  with 
which  the  same  was  loaded  could  not  be  so  considered 
as  it  could  be  removed  at  any  time  without  apparent 
alteration  in  the  scales,  and  consequently  the  scales 
themselves  were  unjust.  On  behidf  of  the  appellant 
it  was  contended  that  the  brass  ball  with  its  load  of 
shot  was  a  mere  instrument  of  adjustment  attached 
to  and  forming  part  of  the  scales ;  that  the  scales 
were  from  time  to  time  corrected  by  adding  to  or 
remoTing  shot  therefrom;  and  as  the  scales  in 
question  were  correct  at  the  time  thev  were  used  by 
the  appellant  and  first  examined  by  the  respondent, 
and  were  only  rendered  incorrect  by  the  respondent 
removing  the  ball  or  the  shot,  the  appellant  could 
not  be  couTlcted  of  any  offence. 

We  however  were  of  opinion  that  the  ball  was 
not  part  and  parcel  of  the  scales,  inasmuch  as  it 
merely  hung  thereon  by  its  own  weight,  and  could 
be  detached  in  an  instant  We  were  further  of 
opinion  that  as  the  shot  could  be  removed  from  the 
ball  and  re^daced  at  pleasure  it  could  not  be  con- 
sidered a  proper  instrument  of  adjustment.  We 
therefore  found  that  the  scales  were  unjust,  and  ac- 
cordingly convicted  the  appellant  of  having  in  his 
possession  an  unjust  scale. 

The  questions  of  law,  if  any,  arising  on  the  above 
statement  therefore  are 

1.  Whether  we  the  said  justices  were  correct  in 
our  view  of  the  case,  that  the  ball  referred  to  being 
hung  on  the  beam  of  the  scale  did  not  form  part  of 
the  scales. 

2.  Whether  the  shot  in  the  ball  being  entirely  re- 
movable therefrom  was  or  was  not  a  proper  instru- 
ment of  adjustment,  or  could  be  considered  a  part 
of  the  scales  or  otherwise. 

Whereupon  the  opinion  of  the  Court  of  Queen's 
Bench  is  asked  upon  the  said  questions  of  law,  and 
as  to  what  further  should  be  done  or  ordered  by  the 
said  court  in  the  premises. 

Given  under  our  hands  this  18th  Nov.  1867,  at 
Tunbridge  Wells,  in  the  county  aforesaid. 

Hekst  G.  W.  Sfbbuno. 
W.  F.  Bbowell. 

5  &  6  Will.  4,  c.  63,  s.  28,  enacts, 

Thftt  in  England  and  Ireland  It  ahaU  be  lawful  for  erery 
joBtice  of  tli0  peace  of  any  ooanty,  riding,  or  diriaion,  or  of 
any  city  or  town,  and  in  Scotland  for  every  aheriff,  jostice, 
or  maclBtrate  of  any  borough  or  town,  or  for  any  inspector 
aathonsed  in  writing  ander  the  hand  of  any  Jnatioe  of  the 
peace  in  England  and  Ireland,  or  of  any  aherUf,  Jaattoe,  or 
magistrate  in  Scotland,  at  all  seasonable  timea  to  enter  any 
shop,  store,  warehooae,  stall,  yard,  or  place  whatsoever  within 
his  jurisdiction,  wherein  goods  shall  be  exposed  or  kqpt  for 
sale,  or  shall  be  weighed  for  conveyance  or  carriage,  and 
there  to  examine  aU  welghta,  measures,  steelyards,  or  other 
weighing  machines,  and  to  compare  and  try  the  same  with 
the  copies  of  the  imperial  standard  weights  and  measnres 
required  or  authorised  to  be  provided  unmr  this  Act ;  and  if, 
upon  such  examination,  it  shall  appear  that  the  said  welghta 
or  measures  are  light  or  otherwise  unjust;  the  same  shall  be 
liable  to  be  seised  and  forfeited ;  and  the  person  or  persons 
in  whose  poosession  the  same  shall  be  found  shall  on  coutIc- 
tlon  forfeit  a  sum  not  exceeding  five  pounds ;  and  any  person 
who  shall  hare  in  his  or  her  possession  a  steelyard  or  other 
weighing  inac^'^M*  which  shall  on  such  examination  be  found 
incorrect  or  otherwise  unjust,  or  who  shall  neglect  or  refuse 
to  produce  for  such  examination,  when  thereto  required,  aU 
woights.  measures,  steelyards,  or  other  weighing  machines 
which  shall  be  in  his  or  her  possession,  or  shall  otherwise 
obstruct  or  hinder  such  examination,  shall  be  liable  to  a  Uke 
penally. 

C  H,  Andenon  f<v  the  respondent. 

CokeMj  for  the  appellant,  argued  that  the  balls  in 
the  present  case  were  part  of  the  scales.  The  case 
flnds  that  there  was  no  fraud  in  the  use  of  these 
ballsy  and  that  the  scales  were  correct  as  to  balance 
in  tlw  condition  in  which  they  were  found  by  the 


inspector.  [Cockburn,  C.  J.^The  scales  wen 
unjiut  in  themselves,  and  they  were  only  made 
correct  by  the  addition  of  shot,  which  oonld  be 
removed  at  any  moment/j  This  was  only  a  mode  of 
adjustment.  In  The  London  and  Nom-WtaUm 
RoUmk^  v.  Richardsy  2  B.  &  S.  326,  where  a  convic- 
tion Txoffx  this  section  was  quashed,  there  was  a 
mode  ofadjiutment  more  favourable  to  the  com- 
mission of  fraud  than  in  the  present  case,  rendered 
necessary  by  the  liability  of  the  weighing  madiine 
to  variation  from  atmospheric  and  other  caoses. 
[Cockburn,  C.  J.— In  that  case  the  machine  was, 
m  itself,  in  the  first  instance,  rightly  adjusted:  but 
atmospheric  causes  produced  a  depression  of  one 
part,  and  to  restore  the  equilibrium  it  was  neoesssiy 
to  put  something  on  the  other  side.  Bat  here  we 
start  with  scales  which  are  not  properly  a^justed^ 
and  to  effect  an  adjustment  shot  is  put  in  whidi 
can  be  removed  at  any  moment.  In  that  oonsistB 
the  important  difference  between  the  two  cases.] 
Wightman,  J.  in  that  case  sa^s:  "This  weighing 
machine,  before  adjustment,  is  false,  but  in  the 
true  state  of  adjustment  for  wdghing  it  is 
correct  It  is  too  much  to  say  that  because 
the  machine  requires  adjustment  before  it  li 
used  it  is  an  incorrect  or  otherwise  nnjnst 
machine.'*  Similar  reasoning  applies  to  the  present 
case.  In  the  Grtat  Western  Kailwojf  Company  t. 
Bailie^  5  B.  &  S.  928,  the  weighing  macmne  bad 
been  a  fortnight  out  of  order,  and  showed  an  eioeis 
of  4  lbs.  in  the  weight  of  goods  against  the 
customer.  [Blackburii,  J.-^In  that  case  CrompCoo, 
J.,  quoting  from  his  judgment  in  the  North'  Wealan 
Rauway  Ofmpamw  v.  Richards,  and  referring;  to  the 
weighing  machine  in  that  case,  says,  "  The  great 
botuty  of  the  machine  is,  that  when  an  inaccnrscy 
may  or  rather  must  oonstantlv  occur,  the  machine 
hm  in  itUlf  an  appliance  by  which  that  iaaocnnu7 
may  be  remedied.  Unless  that  appliance  which  ii 
an  integral  part  of  Uie  machine,  is  used,  the  instru- 
ment cannot  be  said  to  be  properly  tested."  In  that 
case  the  means  of  adjustment  was  an  inte^pral  part 
of  the  machine  itself ;  whilst  here  the  justices  find 
that  the  balls  were  not  part  of  the  scales.]  Hn 
real  safeguard  from  fraud  is  the  possibility  of  a 
visit  from  the  inspector  at  any  time.  [Blackbitis, 
J.— I  do  not  mean  to  say  by  any  means  that  the  mers 
fact  of  part  of  a  weighing  machine  used  for  adjust- 
ment being  capable  of  being  removed  is  in  itsstf 
decisive  to  show  fraud ;  but  it  is  a  strong  evidenoe 
of  fraud.] 

C!oGKBURir,  C.  J. — ^I  am  very  clearly  of  opinion 
that  the  conviction  in  the  present  case  must  be 
fUfirmed.  I  am  far  from  saying  that  if  from  weer 
and  tear  and  other  such  causes,  as  in  the  case  of  the 
London  and  North  Western  Raiboag  Company  v. 
Richards,  the  weighing  machine  becomes  so  affected 
as  to  require  adjustment,  and  anything  which  it 
part  of  the  weighing  machine  is  made  use  of  to 
effect  the  adjustment,  and  to  make  perfect  tint 
which  would  otherwise  become  impenect, — ^I  an 
far  from  saying  that  such  an  instrument  of  adjust- 
ment might  not  properly  be  considered  as  part  of 
the  weighing  machine  itself.  But  where  we  find, 
as  here,  that  the  weighing  machine  is  in  itself  un- 
just, and  that  it  can  only  be  rectified  by  the  intre* 
duction  of  a  temporary  contrivance  which  may  si 
any  moment  of  time  be  removed,  the  case  is  retf 
different.  The  means  of  adjustment  in  the  present 
case  forms  no  part  of  the  machine ;  it  is  a  con- 
trivance which  It  is  manifest  can  be^  and  I  haTS 
no  doubt  in  a  majority  of  instances  is,  used  for  die 
purposes  of  fraud.  It  is  against  the  customer  and 
in  favour  of  the  seller.  Mr.  Cohen  says  there  ie  a 
sufficient  safeguard  in  the  aiq^rehensioii  of  a  visit 
from  the  inspector  at  any  moment ;  but  it  is  desr 
that  the  inspector  cannot  be  ea^ected  alwajys^  and 
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no  end  to  the  frauds  which  might  be  per-  xw^  tlt^  i    ismst 

if  oootrivanoes   like  the   piisent   ^re  ^^^^^r,  Mi^  1,  1868. 

I   think    it    is    exactly    against  such  Gbebhsuldb  v,  Dabbt. 

noes  that  the  sUtute  was  directed,  and  that  »           .               ,                  »            ... 

istratet  were  quite  right  in  convicting.  Perpetual  euraU-^Lmf  redor^Property  tn  churchyard 

— Right  of  depasturing  in  chwrchyead-^User, 

^S^'^^'C^   •"*   entirely   of    the   same  A  perpetual  curate  andincumbent  of  tU  church  of  am 

The  28th  secUon  of  5  &  6  Will  4,  c.  63,  mprmariaU   rectory  hoe  tuch  a  poeaeenon  of  the 

;wo  different  offences ;  (1)  That  of  having  chtrchyard  hehnging  thereto  as  is  necessary  for  the 

otherwise  unjust  weights  or  measures ;  in  performance  of  ail  duties  connected  with  his  sacred 

IM  the  weighto  and  measures  are  made  office;  but  he  U  not  entitled  to  the  profits  arising  from 

be  seized  and  forfeited,  and  the  person  in  the  herbage  or  trees,  which  remain  in  the  lay  rector, 

Metcion  they  are  found  is  on  conviction  to  unless  they  are  comteyed  by  the  deed  of  endowment. 

nalty  not  exceeding  6/.;  (2)  That  of  having  n^    a  » ^  r>     ^       mii      j-              .j 

poMession  a  steelyard  or  other  weighing  ^  ^^' |  ^^'}^  c.\0,  which  made  cwracies  augmented 

which  shall,  on  examfaiation,  be    found  /[^  (^Annes  Bounty  p^tual,  and  converted 

b  or  otherwise  unjust,  or   neglecting    or  the  perpetuid  curate  into  a  body  corporate,  does  not  m 

to  produce  for  examination  when  required,  T-  /*,?  *'"""  s^^i  "^^'M  "?^'^i  K  ^t  H^^ 

acting  the    examination  of  "  all  weights,  "'^'^  ^«  perpetual  curate  has  in  the  chwrchyard 

I,  steelyards,  or  other  weighing  machines,"  The  pluntiff  is  the  perpetual  curate  and  incum- 

ti  a  penalty  of  the  same  amount  is  imposed,  bent  of  Stoke  Sub  Hamdon,  in  the  county  of  Somer- 

I  imagined  that  the  information  here  was  set.    The  church  stands  in  an  enclosed  churchyardU 

Qg  unjust  weights  and  measures,  and  that  into  which  the  public  have  access  by  a  gate  leading 

ot  have  been  borne  out  by  the  facts  of  this  from  the  high  road. 

»ise  scales  are  not  weights  or  measures ;  The  defendant  is  the  tenant  and  occupier  of 
d  at  the  end  of  the  case  that  the  informa-  certain  glebe  land  adjoining  the  churchyard,  and 
I  for  having  unjust  scales,  and  they  are  communicating  with  the  same  by  another  gate,  and 
enough  weighing  machines  within  the  the  action  was  brought  against  the  defendant  for 
ixtion  of  the  section.  The  question  is  having  turned  his  sheep  into  the  churchyard,  and 
the  scales  in  the  present  case  were  depastured  the  grass  there  against  the  will  of  the 
Without  the  brass  balls  with  the  shot,  plaintiff. 
68  would  be  incorrect,  and  against  the  After  the  Issuing  of  the  writ  by  the  consent  of 
r.  Does  the  addition  of  the  balls  and  the  parties  and  under  the  order  of  Lush,  J.  the 
rveot  the  scales  being  incorrect?  That  following  oase  was  stated  for  the  opinion  of  thet 
upon  the  question  whether  they  are  part  of  court : 
line  itself,  for  if  so  the  macliine  would  not  Cjlsb. 
rect.  That  is  the  case  of  the  London  and  The  rectory  of  Stoke-sub-Hamdon,  Somerset,  is 
^estem  Railway  Compcmy  y.  Richards.  The  an  impropriate  rectory,  and  after  its  surrender  to 
HI  which  Crompton,  J.  based  his  judgment  the  Crown  upon  the  dissolution  of  monasteries,  was 
ase  was  that  the  instrument  of  adjustment  granted  by  Queen  Elizabeth  to  two  persons, 
a  integral  part  of  the  madiine  itself.  Are  namely,  John  Robinson  and  Lawrence  Singleton,  as 
ices  justified  in  finding  here  that  the  balls  joint  tenants  in  fee,  from  whom  the  family  in  whom 
did  not  form  part  of  the  weighing  machine?  the  rectory  is  at  present  vested  derive  their  titie^ 
U  us  that  the  balls  are  constructed  with  The  rectory  is  valued  in  the  Bang's  books  at 
hich  can  be  unscrewed  so  as  to  allow  shot  49/.  19f.  8|^  and  its  endowment  is  there  stated  ta 
laced  in  the  interior,  and  that  they  were  arise  from  glebe  and  tithes, 
stout  brass  wire  hooks  upon  the  beam  of  Sarah  Frances  Hawksworth,  wife  of  Thomas 
s,  and  were  easily  removable  therefrom  by  Hawksworth,  Esq.,  is  the  present  lay  rector  and 
tfting  them  off ;  and  tiiey  were  of  opinion  impropriator  of  the  said  church.  The  tithes  of  the 
balls  did  not  Iform  part  of  the  s^es  as  parish  are  commuted  at  447^  lOs.  There  is  a  con- 
rely  hung  thereon  by  their  own  weight,  and  siderable  extent  of  glebe  land,  with  a  house  upon  it. 
detached  in  an  instant.  I  think  there  was  The  house  and  glebe  land  are  in  the  occupation  oi 
before  them  from  which  they  might  draw  the  defendant. 

ilusion  of  fact  that  the  balls  did  not  form  Prior  to  the  year  1826  the  owner  for  the  time 

lie  scales.    Whether  they  were  right  or  not  being  of  the  said  impropriate  rectory  provided  a 

ing  the  conclusion  is  another  matter ;  but  curate  to  serve  the  church  at  Stoke,  at  an  annual 

s  ample  evidence  for  them  to  proceed  upon,  stipend  of  BlL  10s.,  which  down  to  the  last-men* 

m  says  that  the  fact  of  these  balls  being  tioned  year  was  not  a  charge  on  the  said  rectory  or 

le  Is  not  sufficient  to  prove  that  tiiey  were  tithes. 

of  the  weighing  machine,  and  I  agree  with  On  the  17th  Feb.  1826,  Andrew  Bain  (the  father 

t  the  fact  that  they  were  easily  detachable  of  the  said  Sarah  Frances  Hawksworth),  as  the  then 

iportant  element  in  showing  whether  they  patron  of  the  said  church,  signed  a  consent  to  the 

tof  the  machine  or  not.    If  the  seller  wishes  augmentation  of  the  living  by  the  governors  of 

himself  safe  with  such  a  means  of  adjust-  Queen  Ann's  Bounty,  who  accordingly  in  that  year 

in  the  present  case  he  had  better  have  augmented  the  living  with  1600/1  out  of  the  Par- 

bich  make  in  favour  of  instead  of  against  liamentary    Grants    Fund    (now    represented   by 

laser.  1846/.  ISs.  6<f.  Consols);  and,  in  consideration  of 

such  augmentation,  the  said  Andrew  Bain,  by  deed 

ey  for  appellant,  Thomas  Kipping.  dated  the  4th  July  1826,  and  made  between  him  of 

the  first  part,  the  said  Governors  of  Queen  Anne's 

eysf or  respondent,  i5^ofi«,  yyall,niid  Simpson^  Bounty  of  the  second  part,  and  the  Rev.  Richard 

;•  Wells.  Phelips,  therein  described  as  curate  of  the  curacy 

of   Stoke-under-Hamdon  aforesaid,  of   the   thiitl' 

part,  charged  the  impropriate  rectory  of   Stoke- 

_  under-Hamdon   aforesaid,    and    the   glebe   lands, 

tithes,  tenths,  fruits,  profits,  oblations,  obventions, 
emoluments,  commodities,  advantages,  and  appur* 
tenances  whatsoever  thereunto  belongiyai^  ot  «:^'^x- 

kft.  Gas.— yo£  T.  Qi 
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taining,  with  the  yearly  rentchargc  of  3lA  10«., 
payable  quarterly  to  the  said  Richard  Phelips  and 
his  successors,  carates  of  the  curacy  of  Stoke- 
under-Hamdon.  A  copy  of  this  deed  is  annexed 
hereto,  and  forms  part  of  this  case.  On  the  aug- 
mentation the  curacy  became  a  perpetual  benefice, 
under  the  stat.  1  Geo.  1,  c  10. 

In  1842  a  further  augmentation  was  made  out  of 
the  Royal  Bounty  Fund  of  200^,  to  meet  benefac- 
tions amounting  to  350^  :  total,  550L 

The  tithes,  both  great  and  small,  are  enjoyed  by 
the  said  Thomas  Hawkesworth  in  right  of  his  wife, 
and  the  said  rentcbarge  of  SIL  lOs.  is  paid  to  the 
plaintiff  by  equal  quarterly  payments. 

The  pliuntifif  was  nominated  to  the  incumbency 
in  1852  by  Thomas  Hawkesworth  and  Sarah  Frances 
his  wife  as  patrons. 

Thereupon  the  plaintiff  was  duly  licensed  by  the 
Bishop  of  Bath  and  Wells. 

The  plaintiff  duly  subscribed  the  articles,  and 
took  the  oaths  as  required  by  such  licence,  and  was 
duly  instituted  and  read  himself  in,  and  has  since 
continued  to  be  incumbent,  and  to  perform  the 
duties  of  the  said  church. 

The  plaintiff  and  his  predecessors  have  always 
received  for  his  and  their  own  use  and  benefit, 
without  payment  to  any  other  person  the  fees  for 
brick  graves,  and  headstones  from  time  to  time 
opened  or  put  up  in  the  churchyard. 

From  the  time  of  the  grant  mentioned  in  the  first 
paragraph  the  lay  impropriators  of  the  said  church 
have  had  the  exclusive  possession  of  the  tithes  of 
the  parish  and  the  glel>e.  The  glebe  lands  have 
from  time  to  time  during  living  memory  been  let 
out  to  tenants  b}-  the  said  lay)  Impropriators,  who 
have  also  upon  such  occasions  let  to  such  tenants 
the  depasturing  of  the  churchyard  with  sheep,  and 
the  tenants  under  such  demises  hare  turned  their 
•beep  into  the  churchyard  to  graze  from  time  to 
time  during  every  year  until  the  commencement 
of  this  action  without  interruption,  except  as  herein- 
after mentioned.  The  defendant  became  tenant  of 
the  said  glebe  lands  under  such  a  letting  about 
eighteen  years  ago.  In  the  wall  which  divides  the 
glebe  lands  from  the  churchyard  on  one  side  there 
is  a  gateway,  by  which  the  tenant  has  access  to  the 
churchyard.  There  is  a  gate  in  the  gateway,  which 
was  put  up  and  is  always  repaired  by  the  lay 
impn)priator8,  and  the  public  have  no  right  to  use 
the  gate  or  gateway,  which  leads  only  to  the  glebe 
fields.  The  public  have,  as  before  8tate<l,  access  to 
the  churchyanl  and  church  by  a  different  gateway 
leading  from  the  high  road. 

In  the  year  l^iiTt  the  plaintiff  objected  to  the 
defendant  turning  his  sheep  into  the  churchyard, 
and  he  claimed  the  legal  right  of  possession  of  the 
churc-hyard  as  perpetual  curate,  and  a  correspon- 
dence t»)ok  place  between  the  plaintiff  and  Mr. 
Hawkiii worth  on  the  subject.  On  the  23rd  Jan.  18G6 
the  plaintiff  sent  the  following  letter  to  the  defen- 
dant: 

East  Stoke.  Jan.  23rd.  1866. 

Dear  Sir.— I  hereby  forbid  yoa  on  pain  of  trenpaKii  to  put 
your  shnep  or  any  other  cattle  into  the  churchyanl  of  thiH 
parirth  the  riprht  to  the  uge  of  which  in  by  law  veflted  in  the 
minister  for  tlio  time  beiti^.  and  I  roust  aiKo  request  that  you 
will  k*>ep  the  Hmnll  gate  at  the  aouth-west  comor  of  it  leading 
into  Mr  liawkeuworth's  field  in  your  occupation  properly 
doaed. 

I  give  you  notice  likewipe  that  by  any  wilful  diaregard  of 
the  above  pr<>hibition  yon  will  rabject  yourself  to  an  action  of 
trcspaaa.— I  am,  dear  air,  yours  faithfully, 

W.  Qkeenslade. 


^  The  defendant  as  such  tenant  ns  aforesaid  con- 
tinued to  turn  sheep  into  the  churchyard  after  the 
receipt  of  this  notice,  whereupon  the  present  action 
was  brought. 

The  court  are  to  be  at  liberty  to  draw  the  same 
inferences  of  fact  that  a  jury  might  draw. 

The  question  for  the  opinion  of   the  court  is  I  It  is  laid  down  in  Cripps  (p.  486),  that  the  fzeehold 


whether  the  present  action  is  maintainable.  If  the 
court  shall  be  of  opinion  that  it  is  judgment  is  to 
be  entered  for  the  plaintiff,  damages  40s.,  with  the 
costs  to  be  taxed.  If  the  court  shall  be  of  a  con- 
trary opinion,  judgment  is  to  be  entered  for  tibe 
defendant,  with  costs  to  be  taxed. 

The  case  set  out  the  indenture,  enrolled  the  7th 
July  182G,  referred  to  in  paragraph  4. 

Manisty,  Q.  C.  (with  him  Waikin  WiUiamM)  for 
the  plaintiff.— A  perpetual  curate  is,  according  to 
Cripps  (Laws  relating  to  Church  and  Clergy,  4tk 
edit.,  p.  156)  in  many  things  in  the  same  jxintion  as  a 
vicar  was  preyious  to  the  statute  4  Hen.  c.  12.  He 
thus  states  the  origin  of  perpetual  curaciea : — 

At  the  disBolntlon  of  tbe  monasteries,  when  appnqiritlSoai 
were  transferred  from  splritnal  aooietiea  throng  tbe  Klof  ID 
single  lay  penons,  to  them  alao,  for  the  most  part*  was  trsM- 
ferrod  the  appointment  of  the  vicar  in  the  pariahea  where  thsy 
were  the  appropriatora,  and  in  pLacea  where,  by  means  of 
ezempdona,  there  waa  no  regnlariy  endowed  viear:  aod  as 
they  were  appro|»iatore  of  the  whole  eccleaiastlral  daea.  tti 
charge  of  providing  for  the  core  waa  laid  on  them,  for  neittasr 
in  fact  nor  in  presumption  of  law,  nor  in  hahitmaUttr^  oosld  a 
lay  rector,  aa  each,  have  eore  of  soola ;  they  were  eonseqnendy 
obliged  to  nominate  aome  partieklar  person  lo  the  ordfaaij 
for  his  licence  to  serve  the  cure;  and  socli  curates  thu 
licensed  became  perpetual  in  ttie  same  manner  aa  Tioan  had 
been  before,  not  removeable  at  the  caprice  of  the  opproprialoi; 
but  only  by  due  revocation  tit  the  licence  of  the  ocdinaiyj— 
pp.  166, 157. 

Preyiously  to  the  statute  1  Geo.  1,  c  10.  ths 
perpetual  curate  was  not  a  corporation,  and  ooaU 
not  hold  lands.  But  sect.  4  of  that  statute,  with 
reference  to  all  churches,  curacies,  or  chapela  which 
should  at  any  time  thereafter  be  augmented  by  ths 
governors  of  Queen  Anne's  Bounty,  proTides  tfast 
they— 

Shall  be  and  are  hereby  declared  and  eBtabllahed  to  be  ttam 
the  time  of  such  augmentationa,  perpetoal  cures,  and  bea»> 
floea,  and  the  ministera  duly  nominated  and  licensed  then- 
unto,  and  their  successors,  resp^tively,  shall  be.  and  ba 
esteemed  in  law,  bodies  politic  and  corporate,  and  ahaJl  have 
perpetual  succession  by  such  name  and  names  aa  in  the  gnat 
of  such  augmentation  shall  be  mentioned,  and  ahall  have  a 
legal  capacity,  and  are  hereby  enabled  to  taJce,  in  perperritf 
to  them  and  their  successors,  all  such  lands,  tenementa.  tlttaii; 
and  hereditaments  as  shall  be  granted  unto  or  pnrehaaed  for 
them  respectively  by  the  said  govemora  of  toe  Boonty  of 
Queen  Anne  for  the  augmentation  of  the  maintenance  of  the 
poor  clergy,  or  other  persona  contributing  with  the  aidd 
governors  aa  benefactors ;  any  law  or  statute  to  the  contniy 
notwithstanding ;  and  that  the  Impropriatora  or  patrons  or 
any  augmented  charohea  or  donatives  for  the  time  being;  and 
their  heirs,  and  the  rectora  and  vicara  of  the  mothM*  chaivhM 
whereto  any  such  augmcnto^l  curacy  or  chapel  doth  ammtaia, 
and  their  successors  shall  be  and  are  hereby  utterly  ezeliidei 
from  having  or  receiving,  directly  or  indirectly,  any  profit  or 
beneiit  by  such  augmentation,  and  shall  from  time  to  tima, 
and  at  all  times,  from  and  after  such  augmentation,  pay  and 
allow  to  the  ministera  officiating  in  any  anch  angmented 
chnreh  and  chap<>l  resiiectivoly.  such  annual  and  other  pan 
siouH,  salaries  and  aliowances,  which  by  ancient  custom  or 
otherwise  of  right  and  not  of  bounty,  ought  to  be  by  then 
respectively  paid  and  allowed,  and  which  they  might  by  dw 
course  of  law.  before  the  making  of  this  Act,  have  been  coo- 
pelled  to  pay  or  allow  to  the  respective  ministers  offlctatlDg 
there,  and  such  other  yearly  sum  or  allowance  aa  ahall  be 
agreed  upon  (if  any  shall  be)  between  the  said  governors  and 
such  patron  or  impropriator  upon  making  the  augmentatiOB, 
and  tne  Fame  are  and  shall  be  hereby  perfectly  vested  in  the 
ministers  officiating  in  such  augmented  church  or  chapd 
respectively,  and  their  respective  successors. 

,  These    are  by  a   subsequent  statute    (36  Geo.  3, 
I  c.  83)  to  be  considered  prescntatire.     Sect.  8  of  that 
statute  enacts  that  churches,  curacies,  and  chapels 
augmented  by  Queen  Anne*s  Bounty — 

Shall  bo  considered  in  law  as  benefices  preaentative.  ao  as 
that  the  licence  thereto  shall  operate  in  the  aame  manner  as 
institution  to  such  beucHcrs,  and  shall  render  voidable  other 
livings  in  like  maimer  aa  institution  to  the  said  beneOoes :  and 
that  it  shall  be  lawful  for  the  bishop  or  ordinary  within  wbosa 
juriHdieiion  such  augmented  churc^.  curacy,  orchapel  ahall  lie, 
to  appoint  under  his  hand  and  seal  any  stipend  or  allowance 
for  the  officiating  curate  to  be  nominated  or  employed  by  the 
perpetual  curate  or  incumbent  thereof,  not  exceeding  aeventy- 
Ave  pounds  per  annum,  fur  which  payment  the  said  corate 
shall  have  the  same  and  like  remedies  aa  are  herelnbefon 
given  to  the  curates  of  rectore  and  vicara. 
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if  the  churchyard  is  to  a  qualified  extent  in  the 
Ddnister,  and  this,  it  is  said,  whether  he  be  rector 
r  Ticar,  for  which  are  cited  as  authorities  3  Inst. 
.15,  117;  Uorne's  Mirror  of  Justice,  book  1.  It  is 
liere  farther  stated  that  "the  soil  and  profits 
wlong  to  him,  and  he  might  make  a  lease  thereof ; 
irhich  profits  appear  to  be  the  feed  and  trees  growing 
n  the  churchyard,  or,  in  fact,  any  crop  which  it 
nay  bear;  but  eren  as  to  these  the  right  of  the 
nioister  is  considerably  qualified.*'  [Blackburit, 
r.— Is  there  any  authority  for  saying  that  these 
Jiings  belong  to  the  spiritual  vicar  in  that  way  ?  In 
Eiogers'  Ecclesiastical  Law,  p.  237,  I  find  it  thus 
itated,  "  If  in  the  same  church  there  be  both  rector 
md  ricar,  it  may  be  doubted  to  which  of  them  the 
zees  or  grass  of  the  churchyard  belong.  But  it 
eema  they  shall  belong  to  the  rector,  unless  in  the 
sidowment  of  the  vicarage  it  shall  be  otherwise 
isiigned :  (Lindw.  267.)  Kollc,  C.  J.  seems  to  think 
liat  they  belong  to  him  who  is  bound  to  repair ; 
rhich  opinion  agrees  well  with  what  is  said  in 
lie  Stat.  3t»  Edw.  1,  s.  2,  namely,  that  the  parson 
ihall  not  cut  them  down  but  when  the  chancel 
nnU  reparation:  (2  Koll.  Ab.  337;  Gibs.  207, 
{06.)"]  Cripps  says  again  (p.  488),  "Although 
lie  feed  growing  in  the  churchyard  belongs  of 
ight  to  the  minister,  yet  it  is  presumed  that 
le  can  only  take  or  use  it  in  such  manner  as 
nay  be  no  nuisance  to  the  parishioners ;  and  that 
f  he  were  to  turn  horses  or  cattle  there  to  graze, 
ly  which  the  graves  might  by  trampled  or  defaced, 
IT  the  tombstones  or  trees  be  injured,  the  ordinary 
night  most  properly  interfere  to  order  their 
emoval,  &c.'*  [Cockbcb»,  C.  J.  —  The  word 
'  minister "  in  that  extract  is  very  ambiguous, 
r  else  it  begs  the  whole  question,  and  leaves  us 
rhere  we  were.  The  stat.  3j  Edw.  1,  s.  2,  in  pro- 
ubxting  the  felling  of  trees  in  the  churchyard,  does 
not  use  the  wonl  minister.  Blackburn,  J. — ^That 
rtatate  says :  **  We  do  prohibit  the  parsons  of  the 
Aarch  that  they  do  not  presume  to  fell  them  down 
inadvisedly,  but  when  the  chancel  of  the  church 
loth  want  necessary  reparation,  &c."]  The  church- 
rard  is  part  of  the  church  ;  there  is  no  distinction 
wtween  them ;  and  the  incumbent  has  the  posses- 
ROD  of  the  one  as  well  ns  the  other,  although  the 
reehold  remains  in  the  lay  rector.  [Cockburn, 
]l.  J. — For  certain  purposes  no  doubt  the  posses- 
(ion  is  in  the  incumbent.  Blackburn,  J. — There 
s  no  difficulty  in  law  in  one  man  having  possession 
'or  one  set  of  purposes  and  another  for  another.] 
rhe  possession  must  be  in  one  only,  though  it  may 
le  subject  to  certain  rights  in  another.  The  incum- 
lent  hai»  sole  possession  of  the  churchyard,  and  he 
done  can  maintain  an  act  of  ejectment.  The  scn- 
ence  of  tlie  greater  excommunication  was  pro- 
MHinccd  against  laymen  of  parishes  who,  **  not 
mowing  the  limits  of  their  own  power,  or  rather 
lot  regarding  the  same,  have  cut  down  or  rooted  up 
he  trees,  or  mowed  the  grass  growing  in  the 
hurchyards  of  the  churches  or  chapels  of  our  said 
irovince,  against  the  will  of  the  rectors  or  vicars  of 
nch  churches  or  chapels  or  others  deputed  by 
hem  f<M  the  custody  or  cure  tlicrcof,  and  have 
acrilegiously  applied  the  same  to  their  own  use,  or 
o  the  use  of  the  churches,  or  of  other  persons,  at 
heir  will  and  pleasure : "  (Stratford,  Lindw.  2G7, 
[uotcd  1  Burn's  Eccl.  Law  347.)  [Black nuRX,  J. — 
Jan  you  establish  the  argument  that  the  fact  of  a 
icar  being  appointed,  gives  him  a  right,  as  against 
he  rector,  to  the  trees  and  herbage  ?]  All  I  con- 
end  for  is  that  the  possession  of  the  church  and 
hnrcliyard  is,  in  the  cose  of  a  vicar,  parted  with  to 
dm  by  the  rector  whether  lay  or  spiritual ;  and  the 
KMsessioa  being  in  the  vicar,  such  a  right  as  that 
laimed  by  the  rector  in  the  present  case  cannot 
xist.  [Coc&BCBM,  C.J. — Suppose  a  tree  in  the 
hmchyaid  ia  blown  down,  does  it  not  belong  to  the 


I  rector?]  I  may  have  exclusive  possession  of  a 
tree  whilst  it  is  growing,  and  yet  the  right  to  it 
be  in  my  landlord  when  it  is  blown  down,  and  trees 
may  be  cut  down  for  the  repair  of  the  chancel. 
[Blackburn,  J. — But,  unless  the  chancel  requires 
repairs,  must  a  tree  in  the  churchyard  be  allowed 
to  rot  instead  of  being  cut  down  ?]  An  exceptional 
case  of  that  sort  should  not  decide  the  question.  It 
was  held  in  Griffin  v.  Dighton,  5  B.  &  S.  i)3,  that  the 
possession  of  the  church  is  in  the  minister  and 
churchwardens,  and  that  where  there  is  both  a  lay 
rector  and  a  vicar,  the  rector  has  no  right  to  prerent 
the  vicar  having  access  to  any  part  of  the  parish 
church  by  any  of  its  doors.  So  in  Jarratt  v.  Steele, 
3  Phill.  1G7.  Now  the  vicar  and  the  perpetual 
curate  augmented  are,  I  contend,  in  every  particular 
on  the  same  footing  since  the  statute  of  G^.  1. 
{Mason  v.  Lambert,  12  Q.  B.  795),  and  if  the  rector 
would  not,  irrespectively  of  user,  be  entitled  to  the 
right  claimed  in  the  present  case,  he  cannot  acquire 
it  by  user,  since  the  freehold  is  in  himself. 

Pinder  for  the  defendant. — ^The  right  claimed  by 
the  rector  in  the  present  case  might  well  rest  on 
custom  extending  as  far  back  as  living  memory. 
But  it  rests  on  an  independent  foundation.  In 
Strachi/  v.  JFVancis,  2  Atk.  21G,  Lord  Hardwicke  says, 
^*  A  rector  may  cut  down  timber  for  the  repairs  of 
the  parsonage-house  or  the  chancel,  but  not  for  any 
common  purpose ;  and  this  he  may  be  justified  in 
doing  under  the  stat.  of  85  Edw.  1',  stat.  2,  intituled, 
iVs  rector  prostemat  arbores  in  cftmeterio.  If  it  is  the 
custom  of  the  country  he  may  cut  down  underwood 
for  any  purpose,  but  if  he  grubs  it  up  it  is  waste. 
He  may  cut  down  timber  likewise  for  repairing  any 
old  pews  that  belong  to  the  rectory."  [Blackburv, 
J. — ^I  should  hardly  think  that  that  referred  to 
timber  growing  in  the  churchyard.]  The  injunc- 
tion applied  for  in  that  case  was  to  stay  waste  in 
cutting  down  timber  in  tlie  churchyard ;  and  it  is 
quoted  in  Cripps,  p.  487,  as  referring  to  timber 
growing  in  the  churchyard.  The  question  for 
determination  in  the  present  case  is,  whether  a  per- 
petual curate  can  maintain  an  action  of  trespass- 
not  against  a  person  interfering  with  him  in  the  dis- 
charge of  his  duty,  or  a  mere  wrongdoer— but  ag^nst 
the  lay  impropriator  in  whom  the  freehold  exists, 
and  who  has  for  a  long  time  used  the  right  which  he 
now  claims,  and  whichis  for  the  benefit  of  the  church- 
yard rather  than  otherwise,  as  it  prevents  the  expense 
of  having  it  mown.  In  the  present  case  all  the  emolu- 
ments down  to  1 826  were  in  the  enjoyment  of  the  lay 
impropriator ;  and  at  the  time  of  the  endowment  of 
182G  the  perpetual  curate  took  nothing  that  he  was 
not  expressly  endowed  with.  There  is  nothing  in 
the  Act  of  1  Geo.  1  to  give  him  more.  It  waa 
decided  in  Doe  d,  Richardson  v.  T/iomcu,  9  A.  &  £.  556, 
that  land  annexed  to  a  perpetual  curacy  by  the 
Governors  of  Queen  Anne's  Bounty  could  not  be 
leased  by  the  curate  so  as  to  bind  the  successor,  if 
the  patron  only  consented,  and  not  the  ordinary. 
In  that  case  Coleridge,  J.  says,  p.  675,  "  Whether 
the  perpetual  curate  here  has  a  fee-simple  is  a  very 
difiicult  and  disputable  point ;  but  it  is  not  neces- 
sary for  me  to  decide  that.  For  whether  he  have  a 
fee-simple  or  not,  he  has  it  not  in  right  of  his 
church.  I  do  not  think  that  stat.  1  Geo.  1,  c.  10 
alters  the  estate  or  interest  of  a  perpetual  curate ; 
it  merely  turns  the  land  into  a  benefice,  and  makes 
the  endowment  indefeasible.  But  it  does  not  extend 
the  parochial  domain ;  if  the  land  was  not  hold  in 
right  of  the  church  before,  it  is  not  so  now.  As 
there  is  a  curate  there  must  of  course  be  a  lay 
rector ;  the  repair  of  the  church  and  other  analogous 
duties  devolve  on  him.  The  history  of  the  office  of 
perpetual  curate  shows  that  he  was  a  kind  of  vicar 
performing  ministerial  duties  and  nothing  more. 
IBs  estate  is  not  altered;  sud  whether  at  nn^  ta» 
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holds  in  fee,  he  has  no  iDheritance  in  right  of  his 
chnrch."  The  case  of  Janet  y.  EUis,  2  Y.  &  J.  265, 
which  decided  that  where  there  is  no  spiritual 
rector,  the  Ticaror  perpetual  curate  has  upon  induc- 
tion the  corporal  possession  of  the  churoh  for  the 
use  of  the  parishioners,  a  possession  which  enables 
him  to  presenre  the  church  and  churchyard  from 
the  commission  of  any  wrongful  and  injurious  acts, 
is  quite  reconcileable  with  Uie  contention  that  he 
cannot  prevent  the  lay  impropriator  from  doing 
what  he  has  here  done  for  so  many  years,  which  is 
in  no  way  sacrilegious,  or  injurious  to  the  church- 
yard. 

ManUtyy  Q.C.  in  reply. 

CooKBURX,  C.  J. — I  think  our  judgment  in  this 
case  should  be  for  the  defendant.    In  the  first  place, 
I  am  of  opinion  that  the  stat  of  I  Geo.  1,  c.  10, 
which   Mr.  Bianisty    originally   referred    to,  has 
nothing  to  do  with  the  matter.  All  that  that  statute 
enacts  is,  that  where  the  Commissioners  of  Queen 
Anne's  Bounty  augment  a  perpetual  curacy  by  some 
endowment,  it  constitutes  a  more  solemn  form  of 
induction  on  the  part  of  the  perpetual  curate ;  and 
then  it  enables  him,  as  a  corporation,  to  take  and 
have  the  benfit  of  any  endowment  which  may  be 
thus  made  by  the   commissioners,  or  any  other 
person  who  diooses  to  endow  the  living.     That 
statute  gives  him  the  benefit  of  any  endowment 
which  has  been  made.    Now  the  endowment  made 
under  the  provisions  of  that  statute,  in  the  first 
place,  was  a  sum  of  money  invested  in  him  by 
the  commissioners;  and  in  the  second  place,  an 
annidty  or  rent  charge,  which  the  lay  impropriator 
by  agreement  with  the  commissioners,  undertook 
to  create  for  the  benefit  of  the  curate,  and  which 
by  tiie  deed,  which  is  set  out  in  the  case,  he  did 
establish  in  all  time  to  come  as  a  charge  for  the 
benefit  of  the  perpetual  curate.     That  leaves  the 
matter  exactly  where  it  was.    There  was  no  endow- 
ment of  the  glebe,  or  the  churchyard,  or  anything 
else.    Then  Mr.  Manisty  says,  nevertheless,  being 
perpetual  curate,  he  is  entitled  to  the  possession  of 
the  church  and  the  churchyard,  and  being  entitled 
to  the  possession  of  the  churchyard  he  has  a  right  to 
keep  aU  persons  out  of  the  churchyard  except  the 
churchwardens,  who  have  a  right,  like  himself,  to 
possession,  or  a  right  to  go  there  for  the  purpose  of 
discharging  the  duties  incidental  to  their  office.  But 
^at  seems  to  me.  to  assume  the  matter  in  dispute, 
namely,  that  the  possession  which  the  incumbent 
has  of  the  churchyard  is  such  as  to  exclude  the 
rights  which  otherwise  would  be  incidental  to  the 
freehold,  which,  it  is  admitted  that  the  lay  rector 
has.    I  quite  agree  that  in  conformity  with  the 
former  decisions,  an  incumbent  has  the  possession 
of  the  churchyard  as  well  as  of  the  church ;  that  is 
to  say,  that  he  has  the  possession  of  the  church  for 
those  spiritual  purposes  which  attach  to  his  office, 
and  the  use  of  the  churchyard.    Therefore,  for  all 
spiritual  purposes,  for  burial,  and  the  like,  he  has 
undoubtedly  uncontrolled  possession  of  the  church- 
yard.   But  I  do  not  think,  in  such  a  case,  that 
excludes   a  lay   rector   from   the  profits   arising 
out    of   the   soiL    Now    it   is    clear   that   there 
are    cases    in    which    a    lay  rector    may   have 
the  right  to  the  trees  growing  in  the  churchyard, 
notwithstanding    that    he    is    not   the   spiritual 
minister,  and,  therefore,  has  not  for  spiritual  pur- 
poses, the  possession.    A  vicar  certainly  does  not 
stand  in  a  lower  degree,  and  is  not  entitled  to  less 
consideration  than  a  perpetual  curate.    It  is  laid 
down  by  Lindwood  that,  in  point  of  law,  the  vicar 
would  not  be  entitled  to  the  trees,  unless  as  arising 
from  the  endowment  of  the  vicarage.    I  take  that 
to  be  aoand  law.    The  endowment  has  carried  with 
II  whatever  maj  be   the  ordinary  rights  inde- 


pendently of  the  property  in  the  soil.  The  vicar 
would  be  entitled  to  have  the  herbage.  Nobody 
ever  heard  of  a  vicar  not  having  it  It  can  hardly 
be  contested  that  that  went  with  the  endowment, 
although  it  may  not  have  included  his  right  to  the 
trees  as  going  to  the  vicar  also.  So  also  there  may 
be  a  case  in  which  there  is  a  right  to  the  pastore 
and  a  right  to  Uie  herbage,  which  is  a  right  in  like 
manner  arising  out  of  the  soil,  just  like  the  trees. 
If  the  trees  may  be  in  the  lay  rector,  so  also  may 
the  grass.  With  regard  to  the  vicar,  we  know  that 
vicarages  could  not  be  established  after  the  Act  of 
Parliament,  without  an  endowment ;  but  that  is  not 
the  case  with  regard  to  a  perpetual  curacy.  Thai 
may  be  without  an  endowment ;  therefore  all  the 
rights  incidental  to  the  soil  may  be  in  the  lay 
rector,  unless  it  passed  by  mere  possession.  There 
are  cases  in  which  the  right  to  the  trees  does  not 
go  to  the  vicar,  because  it  formed,  as  Lindwood  sayi^ 
no  portion  of  the  vicarage.  So  I  say  here,  the  pos- 
session by  the  perpetual  curate  does  not  carry  witb 
it  anything  except  that  which  is  incidental  to  Us 
office,  that  is,  the  spiritual  purpose  to  which  the 
churchyard  is  applicable.  The  possession  carries 
nothing  beyond  that,  unless  it  is  part  of  the 
endowment  The  case  here  is  that  it  is  not  part  of 
the  endowment,  and  I  do  not  think  Mr.  Bianisty 
has  established  that  mere  possession,  independently 
of  the  office  of  minister  or  incumbent,  carries  those 
rights  any  further.  I  think,  therefore,  that  wfast 
has  been  the  custom  here,  as  far  back  as  living 
memory  can  go,  as  to  this  perpetual  curacy,  is  ri^t, 
and  that  which  has  passed  for  so  long  a  Ume,  and 
has  received  the  sanction  of  that  long  usage,  is  the 
true  indication  of  those  rights. 

Blagkburic,  J. — I  am  of  the  same  opinioo. 
Originally  the  land  was  the  property  of  some  lay 
person,  which,  when  the  rectory  was  fomoed,  was 
dedicated  to  the  church,  and  conveyed  by  the  ps^roo. 
Then  it  was  vested  in  the  rector  with  the  fee  simpte^ 
saving  the  rights  and  property  of  the  land  whieh 
the  original  patron  had,  including  the  grass,  herbage^ 
and  everything  else,  but  in  so  far  as  the  land  was 
consecrated  to  the  purpose  of  the  church  and  church- 
yard that  would  diminish  the  right  which  the  liy 
rector,  as  the  owner  of  the  fee  simple,  had  over  the 
mesne  profits,  because  he  could  not  desecrate  it,  or 
use  it  for  any  purpose  which  is  unseemly  or  incon- 
sistent with  its  being  consecrated ;  and  so  f ar  hb 
rights  were  very  much  limited.  Now  to  him,  as 
owner  of  the  fee  simple,  did  belong  the  rights  of 
property,  so  far  as  they  could  be  exercised  by  the 
incumbent  Consequently,  where  in  the  churchyard 
there  were  trees  and  grass  growing,  notwithstand- 
ing they  were  kept  properly  for  the  purpose  of  the 
churchyard,  ani  were  seemly  to  the  churchysid, 
still  the  trees  at  times  would  be  blown  down,  and 
the  grass  would  require  to  be  cut  down,  mown,  or 
eaten ;  in  all  these  cases  there  would  be  some  profit 
to  be  made,  and  notwithstanding  the  church  war 
consecrated,  that  profit  would  belong  to  the  rector 
as  being  owner  of  the  fee  simple.  Then  after  a 
time  ecclesiastical  houses  got  possession  of  the 
rectory,  so  that  they  had  the  freehold  of  these  profits 
as  incidental  thereto,  and  they  sent  some  member 
of  their  own  body  to  perform  the  religious  services, 
which  person  had  no  particular  interest  in  it,  because 
he  was  sent  down  from  the  monastery.  After 
vicarages  were  established  the  statute  came  into 
operation,  which  compelled  them  to  appoint  a  secular 
priest  perpetually,  and  he  was  to  have  tiie  endow- 
ment, but  the'  vicar  who  was  thus  appointed,  being 
the  sole  person  to  perform  the  religious  duties,  had 
naturally  so  far  got  possession  of  the  consecrated 
ground  on  which  the  church  and  churchrard  stood 
as  would  be  necessary  for  the  purpose  oc  perform- 
ing the  ecclesiastical  duties.    And  that  wovU  for 
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almoct  all  purpoees  be  considered  posaetsion  generally. 
When  he  was  endowed  the  general  practice  was 
ahnoat  always  to  gire  him  the  small  tithes,  and 
•ometimet  a  portion  of  the  glebe  land.  When  the 
Ticar  was  in  possession  in  that  way,  it  was  extremely 
natural  that  he  should  take,  as  part  of  his  endowed 
tights,  the  profits  which  would  arise,  so  far  as  they 
were  worth  anything,  from  the  pasture  in  the 
dmrchyard.  I  should  expect  in  almost  every  case 
that  the  endowment  of  the  ricar  would  include  the 
pasturage  of  the  churchyard,  and  if  you  found  in 
net  that  vicars  hare  for  many  centuries  been  using 
that  pasturage,  certainly  the  reasonable  presumption 
would  be  that  it  was  part  of  their  endowment,  and 
that  they  were  endowed  with  it  originally.  I  do  not 
think,  as  a  matter  of  law,  it  follows ;  but  if  it  were 
pvoTed  in  the  case  of  a  ricarage  that  the  rector  had 
efer  since  the  time  the  vicarage  was  instituted  been 
in  the  habit  of  pasturing,  and  having  property  in 
the*  pasturage,  I  should  draw  the  inference  from 
that  that  the  original  endowment  did  not  include 
the  right  of  pasturage,  which  remained  in  the 
netor.  So  far  as  it  was  consistent  with  the  pre- 
emption of  consecrated  ground,  it  remained  in 
the  rector  if  the  vicar  had  it  not.  I  see  nothing 
vhaterer  in  that  inconsistent  with  the  vicar 
having  possession  of  the  church  and  church- 
yaid  so  far  as  was  right  and  necessary  for  the 
parpoae  of  performing  the  sacred  duties  to  be  per- 
iotmed  there.  In  the  case  of  a  perpetual  curate 
Ifae  matter  was  different,  as  there,  owing  to  the 
rectory  having  come  into  the  possession  of  the 
BODastery  in  such  a  way  that  they  were  not  under 
the  obligation  imposed  by  the  statute  to  appoint  a 
Ticar,  the  monastery  appointed  simply  a  curate  who 
had  no  endowment  whatever,  and  no  possession 
farther  than  the  possession  which  would  necessarily 
follow  from  the  fact  that  he  would  have  to  perform 
ecftain  duties,  and  must,  consequently,  have  pos- 
•BHion  to  a  certain  extent.  No  doubt  possession  he 
ihiNild  have  in  one  sense,  because  it  is  necessary  that 
the  corate  should  enter  and  be  able  to  keep  other 
people  out,  for  the  purpose  of  doin^  his  duty,  and  to 
that  extent  the  perpetual  curate  had  the  posses- 
ihn  before  the  Reformation.  After  the  Refor- 
BWtioa,  when  the  living  came  into  the  hands  of 
the  lay  impropriator,  the  curate  he  appointed 
was  a  curate  whom  he  was  obliged,  as  the  living 
was  in  his  hands,  to  provide.  He  was  obliged 
to  provide  somebody ;  he  provided  a  curate, 
and  the  ordinary  would  not  change  that  curate. 
llierefore,  the  curate  became,  to  a  certain  extent, 
peipetuaL  I  do  not  see  anything  in  that  which 
woold  give  the  perpetual  curate  possession  of  the 
dinrchyard,  which  is  Mr.  Manisty*s  argument,  more 
tham  the  former  curate.  It  aeema  to  me  that  he 
imist  have  possession  to  the  extent  to  which  it  is 
neeetsary  for  the  performance  of  his  sacred  duties ; 
bat  I  do  not  see  why  the  curate  should  have  pos- 
session for  the  purpose  of  taking  such  profits  as  do 
■rise  from  the  land  connected  with  its  use  as 
■gricultural  land  more  than  anybody  else.  In 
fuf,  the  lay  rector  does  not  appear  in  this  particular 
ease,  as  indeed  will  be  found  in  almost  all  cases 
where  there  is  a  lay  rector,  to  have  enjoyed  those 
rights,  so  far  as  they  are  rights  of  property  arising 
bom  the  pasturage  of  the  churchyiurd.  The  curate 
sronld,  no  doubt,  be  in  possession  of  the  church- 
md  for  ecclesiastical  purposes  of  burial,  and  the 
oke.  That  being  so,  this  perpetual  curate  having 
thus  got  possession  for  the  purpose  of  performing 
Mclesiaatical  duties,  does  the  fact  that  he  has  re- 
aeived  an  angmentation  from  Queen  Anne*s  Bounty 
dter  his  position  ?  It  certainly  seems  to  me  that  it 
loes  not.  There  might  have  been  an  enactment 
Bade  that,  so  far  as  any  endowment  was  given  to 
ht  perpetual  curate  from  Queen  Anne's  Bounty,  the 
!lle&  of  that  ahoold  be  to  take  away  part  of  the 


vested  lay  property  in  the  Isj  rector,  and  give  it 
to  the  perpetual  curate.  That  would  have  been  a 
strong  enactment,  and  I  do  not  think  it  would  have 
been  a  right  one  for  the  Legislature  to  sanction. 
Such  an  enactment,  however,  might  have  been 
made  if  the  Legislature  had  so  pleased.  But  when 
I  look  at  the  statute  of  George  I.  which  Is  relied 
upon,  it  says  nothing  of  the  sort.  It  simply  says 
that  when  the  commissioners  of  Queen  Anne's 
Bounty  confer  an  endowment  on  the  perpetual 
curate,  the  perpetual  curate  who  gets  that  aug- 
mentation is  ipM  factOf  a  removable  curate  no 
longer,  but  a  person  who  has  an  interest  in  his 
curacy,  no  longer  precarious  and  dependent  on  the 
will  of  the  rector.  The  curate  is  made  a  body 
corporate,  and  a  careful  provision  is  put  in  that  the 
lay  incumbent  of  the  rectory  should  not  be  bene- 
fited at  all  by  the  augmentation  from  Queen  Anne'a 
Bounty— all  very  proper  and  very  good  provisions, 
but  none  of  them  in  the  slightest  degree  saying  that 
the  rights  of  property  in  the  lay  rector  should  be 
taken  from  him  and  given  to  the  perpetual  curate. 
Mr.  Manisty's  argument  was  this,  if  I  understood 
it,  and  I  do  not  think  that  I  misunderstood  it,  that 
inasmuch  as  the  induction  of  the  vicar  or  perpetual 
curate  after  he  has  been  admitted  must  of  necesftity 
in  operation  of  law  have  put  him  in  possession 
of  the  churchyard,  thereby  putting  him  in  full 
possession  of  the  pasture,  for  all  intents  and  pur- 
poses, it  follows  that  the  vicar  or  perpetual  curate 
was  put  in  full  possession.  To  that  extent  the  con- 
sequence would  follow ;  then  it  seems  to  me  that 
the  rector  or  perpetual  curate  is  necessarily  put  in 
possession  for  the  purpose  of  his  sacred  office,  and  I 
do  not  think  there  is  anything  whatever  to  say  that 
he  shall  be  put  into  possession  for  the  purpose  of 
making  a  profit,  such  as  by  taking  in  sheep,  or 
mowing  the  pasture  of  the  churchvard  as  soon  as  it 
is  profitable.  I  cannot  see  that  there  is  any  law  or 
authority  for  saying  that.  That  would  be  quite 
another  matter.  As  I  have  already  said,  in  the  case 
of  vicarages  the  presumption  would  be  from  general 
usage  and  practice,  if  there  was  no  proof  to  the 
contrary,  that  the  right  to  the  vesture  of  the  church- 
yard was  part  of  the  vicar's  endowment,  but  in  the 
case  of  a  perpetual  curate  I  do  not  think  that  it 
would  necessarily  be  so. 

Haknbn,  J. — ^I  am  of  the  same  opinion.  For  the 
reasons  that  have  been  given,  I  think  that  the  statute 
of  George  L  does  not  apply  to  the  case.  With 
regard  to  the  more  general  question,  we  are  at 
lil^rty  to  draw  inferences  of  fact.  It  is  found  that 
the  lay  impropriator,  so  far  as  living  memory  goes 
back,  has  been  in  the  enjoyment  of  the  right  which 
he  now  asserts.  It  lies,  therefore,  upon  the  plaintiff 
to  show  that  this  right  so  enjoyed  could  not  have  a 
legal  origin.  It  has  undoubtedly  been  asserted,  with 
great  earnestness,  that  this  is  the  state  of  things, 
Uiat  it  could  not  have  a  legal  origin.  No  authority 
has  been  cited  in  support  of  that  proposition,  but  it 
has  been  assumed  that  it  most  necessarily  follow 
from  establishing  that  the  perpetual  curate  has  a 
right  to  the  possession  of  the  churchyard.  If  it  is 
to  be  taken  that  the  word  **  possession  "  means  ex- 
clusive possession,  or  the  right  to  exclude  all  other 
persons,  of  course  there  is  an  end  of  the  question 
but  I  can  see  no  more  reason  why  the  possession  of 
the  perpetual  curate  for  a  purpose  which  may  be 
necessary  for  the  exercise  of  his  ministration 
should  exclude  the  right  of  the  lay  impropriator 
than  the  possession  of  the  perpetual  curate  should 
exclude  the  right  of  persons  having  rights  of  way 
across  the  churchyard.  It  lies,  as  I  have  said,  on 
the  plaintiff  to  establish  the  impossibility  of  its 
having  a  legal  origin.  It  appears  to  me  that  it  may 
have  a  legal  origin  in  the  manner  in  which  it  has 
been  suggested  by  Lindwood  in  the  case  of  tectotf 
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nd  42  Gn.  8,  r.  65— Oifcnrcji  aminiltaff  b; 
^  ^.,   htgOHd  Mat    u*3rr — Sitmmari/  jurii- 
diction  o/ amgitlnUta — TaLitig  of  di^otitioia. 

Bg  lie  ttalyUi  11  j- 12  H'lff.  3,  e.  12,  onrf  42  Ceo.  3. 
c.  85,  offtnea  enmmilltd  bf  gocernori  of  eoioaitx  and 
olhnt  in  ike  public  Mrvire  tn  filaca  liej/ond  «ecu  iHOy  be 
"protKulad  or  inquired  of,  andlieard,  and  dite-miHejl 
i»  Bit  JJoJeilut  Court  of  Kiiig't  Htach  ktre,  in 
Eagtami,  tiOur  H/fOB  un  jj</bnna(ion  tikibittd  by  Hit 
Majtili/'t  AUarut^Geiuruf,  or   upon   an   indiclment 

Bjf  lert.  2  o/ll  ^- 12  Vict.  c.  42,  "  in  aHtataofcnmn 
or  offfncetcomiiitttd  on  land  bryond  tit  uiufor  rkirh 
att  indictment  mag  leijallg  be  yrtftrred  in  any  pbirc 
loiltin  England  or  IViile*,"  (my  one  or  more  of  Ihe 
jaitirtt  for  the  place  tn  fckirh  the  jttraon  charged 
Tuidei  way  ioat  n  Kurraiit  to  iq)firihend  and  have 
him  brooqht  before  Ihtm  (D  anirer  the  charge,  and  be 
AallKtlh  according  to  hm.  And  by  tectt.  17  and 
SO  Uie  juttice  or  jatlim  may  bind  ofer  the  icilneutt 
to  appear  at  lie  next  "  eoart  of  oyer  and  terminer,  or 
gaol  dtlivrry,  j'c,"  to  give  teideiict  : 

BtU,  that  tkne  proritiont  of  11  4-  12  Vict.  e.  42 
applied  to  procredingi  on  darget  Mitder  11  j-  12 
Will.  3.  c.  Vi,  and  42  Geo.  3,  c.  85,  and  lHat  a 
»agittrale  of  the  aaoilg  teitkia  lokich  Ihe  accuttd 
jMTJoa  retiikd  aat  bound  to  ianttiqatt  mat  charget. 

Tilt  Court  of  Umrii'i  Bench  in  trying  offemti  under 
1 1  *  12  (17//.  3,  c.  12,  nW  42  &».  3,  c.  85,  it  ii^cluded 
tciliia  lie  aeueral  tcordt  "  court  of  oyer  and  termiiur  " 
M  met.  «0  of  11  i-  12  lief.  c.  42. 

In  this  CISC  a  rule  had  been  obtainnl  culling  on 
Mr.  Vaughac,  one  uf  tlii;  niaBiscuCi!!  of  Row -street 
Police-court,  to  ilinw  ciiuie  why  he  nhould  not  hear 
•nd  delcmiine  a  charge  brous^t  againit  the  defen- 
dant, cx-govcrnur  uf  Jamaica,  for  ceii*in  high 
ciiniei  and  miailemennon  alleged  to  hare  been 
committed  hy  him  vliiUt  goTcrnar  of  that  island. 
1^  magiitrute  hnd  diiubted  whether  aect.  £0  of 
JeiTii'i  Act  (tl  i  12  Vict.  c.  42),  providing  that  it 
■hall  be  lawful  for  a  justice  to  bind  bj  reco^itance 
the  proiecutor  and  witni^seci  to  appear  at  the  ne.it 
"court  of  ojer  and  tenniner,"  or  gaol  delixerr,  or 
court  of  general  or  quarter  seaiioci  of  the  peace  at 
which  the  accuicd  ii  to  \>a  tried,  to  proBcmttc  or 
Kive  evidence,  applied  to  the  Court  of  Cjueen'a 
Bencb,  in  which  court  by  the  Acta  U  &  12  Will.  3, 
c.  12,  and  43  Qcu.  'i,  c.  tl.i,  nil  offencei  committed 
bj  guTcrnori  of  cciloiiiea  bcjond  aeai  vhould  be 
n*osecnted  or  inquired  of.  lieard,  and  determined. 
The  magi*tm(e  entcrtnininn  thia  doubt  refuicd  to 
proceed  until  the  quciiioii  of  hi*  Juriadiction  thould 
be  dedded  by  tlic  court. 

Powell,  Q.  C.  now  ahowed  caute  againat  the  rule 
for  a  mcmdatnvi.  and  contended  that  the  mogiatrate 
had  no  jurisdiction  in  the  matter.  The  jsix^edinga 
•re  initittited  under  11  &  12  U'ill  3,  c.  12,  and 
42  Geo.  3,  c.  f>5.  II  &  12  Will.  3,  c.  IS  after 
KCiting  that  "A  due  punishment  ii  not  provided 
lot  aeveral  crimes  and  offences  committed  out  of 
tlda,  HiB  Majealy'a  realm  of  Knf-land,  wheroof  diven 
,  licatcnant-|[avemoT«,  deputy-^vemon, 


[Q.B. 

or  commanden-in-chief  of  plantations  and  coloniH 
within  Uis  Majesty's  dominions  beyond  the  lea^ 
have  talcen  advaiitage,  and  have  not  been  detemd 
from  oppreaaing  His  Majesty'*  snbjeet*  within  iIkb' 
respective  governments  and  commands,  nor  fnn 
committing  several  otfact  great  crime*  and  uffenec^ 
not  deeming  thenuelvea  punishable  for  the  aaiiM 
here,  nor  accountable  for  such  their  crimes  and 
offences  to  any  peraon  within  tlieir  respective 
govemmeots  and  oomniands,"  enact*  that,  "-if  any 
governor,  lien  tenant- governor,  deputy-govemor,  « 
commander-in-chief  of   any  plantation   or  cobxBj 


oppreaaing  any  of  Hia  Majesty's  subjects  beyond  tfa* 
seas,  within  ttieir  respective  governmenta  or  cobd- 
manda,  or  ihall  be  guilty  of  any  other  crime*  or 
offEiices,  contrary  to  the  law*  of  this  realm,  or  il 
force  within  their  reapeetivo  government*  or  oat^ 
manda,  such  oppreasiuns,  crimes,  and  offence*  aliaU  bl 
inquired  oF.  heard,  and  determined  in  Ui*  H^ieKft 
Court  of  King's  Bench  here  in  England,  or  befm 
such  commiBiitoaeTS  and  in  such  countj  of  tUi 
realm  as  shall  be  assigned  bv  His  Majesty'*  ccti- 
mislioD,  and  by  good  and  lawful  men  of  the  aaiM 
connty,  and  that  such  punishments  shall  heinflictei 
on  such  offenders  as  an;  usually  inflicted  foroflenaM 
of  like  nature  committed  here  in  Knglaad."  Sect  X 
of  42  Geo.  3,  c.  83,  provides,  "That  from  and  atto 
the  pasaiuKof  tbia  Act,  if  any  person  who  now  i*,«r 
heretofore  has  been,  or  shall  her^fter  be  emplqjad 
by,  or  in  the  service  of  Uis  Majesty,  hi*  beta*  «r 
■ucceasors,  in  any  civil  or  military  atatioit,  oficih  at 
capacity,  out  of  Qrcat  Britain,  sh^  have  ec 
or  sliall  commit,  Ac-,  any  en'  ~   ~ 

offence  in  the  ciecutiim,  or  under  cotour,  or  in  til* 
exercise  of  any  such  station,  office,  capacity,  W 
employment  as  aforesaid,  every  luch  crime,  &c.,in9 
be  pruseculod  or  inquired  of,  and  heud  and  deta^ 
mined  in  His  ftlajesiy's  Court  of  King's  Bench  ho* 
in  England,  either  upon  an  infonnaUon  exhibited  kf 
His  Blajesiy's  Attorney-General  or  upon  an  indlsl- 
mcnt  found ;  in  whicli  informatim  or  indictntent  wbA 
crime  Sx.  may  be  laid  and  cbai^ed  tn  has* 
beencommittedin  the  county  of  Middleaei;  «ndd 
auch  persons  so  oSending,  and  also  all  person*  RM 
under  any  of  the  provisions  of  the  said  recited  JM, 
passeii  in  the  reign  of  King  William  i^oiMid,  V 
this  Act,  or  either  of  them,  for  i  ny  offenoe^  Ad,  *■! 
not  having  been  before  tried  for  the  aame  in  On>t 
Britain,  ihall  on  conviction  be  liable  to  inch  pani^ 
ment  as  may  by  any  law  or  la*  s  now  in  forces  ■■ 

or  Acts  that  may  hereafter  be  paaaed,  ta 
inflicted  for  any  auch  crime,  &c.  committ«i  in  B^ 
land,  and  shall  also  be  liable,  at  the  discretioii  of  Bil 
Majesty's  Court  of  King's  Bench,  to  be  adjndgedii 
be  incapable  of  lerring  His  Majesty  in  any  MMk*i> 
office,  or  capacity,  civil  or  military,  or  of  holdiW 

ting  any  public  employment  whateV^ 
I'he  words  "  prosecuted  or  inquired  of,  and  heari 
and  determined"  have  received  a  judicial  ooostrw 
tion  in  litr  T.  Auot,  1  Bus.  C.  L  H.  837.  "Tt* 
words  'dealt  with'  apply  to  justices  of  the  peaoe; 
'inquired  of  to  the  grand  jury;  -tried'  to  tbepettf 
jury  ;  and  'determined  and  puoisbed'  to  the  covrt^ 
(per  Lord  Wenslcydale,  quoted  1  Rusa.  Crimes,  T6T.) 
The  mode  of  proceeding  pointed  out  hj  42  QokSi 
c  83  is  either  by  information  exhibited  t^  IJar 
Attorney-General,  or  upon  indictment  found.  Tbat 
has  never  yet  bocn  an  attempt  to  bring  an  offendK 


bi>en,  seeing  there  have  been  only  two  «r 
three  cast-s  under  the  statutes.]  Ilien  the  Act 
II  A  12  Vict.  c.  42  is  not  an  Act  extending  tta 
powers  of  justice^  but  only  legula^ng  the  exerda* 
of  their  powcn.  It  isentitlcd,  '' An  Acttofodlilati 
the  performance  of  the  duties  of  justice*  of  Ihi  jMr* 
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oat  of  sessions  within  England  and  Wales  with 
respect  to  jiersons  charged  with  indictable  offences ;" 
so  that,  if  justices  could  not  investigate  a  case  of 
this  nature  before  that  Act,  they  are  not  enabled  to 
do  so  by  it.  Sect.  2  provides  that  ^*  in  all  cases  of 
indictable  crimes  or  offences  of  any  kind  or  nature 
whatsoever  committed  on  the  high  seas,  or  in  any 
creek,  harbour,  haven,  or  other  place  in  which  the 
Admiralty  in  England  have  or  claim  to  have  juris- 
diction, and  in  all  cases  of  crimes  or  offences  com- 
mitted on  land  beyond  the  seas  for  which  an  indict- 
ment may  legally  be  preferred  in  any  place  within 
England  or  Iraks,  it  shall  be  lawful  for  any  one  or 
more  of  Her  Majesty's  justices  of  the  peace,"  &c. 
That  refers,  I  submit,  to  the  several  previous 
itatates,  making  offences  committed  by  governors 
and  others  beyond  seas  triable  in  England.  Sect.  20 
enacts  "  that  it  shall  be  lawful  for  the  justice  or 
justices  before  whom  any  such  witness  shall  be  ex- 
amined as  aforesaid  to  bind  by  recogpiisance  the 
prosecutor  and  every  such  witness  to  appear  at  the 
next  court  qf  oyer  and  terminer,  or  gaol  delivery,  or 
iqperior  court  of  a  county  palatine,  or  court  of 
geoeral  or  quarter  sessions  of  the  peace,  at  which 
the  accused  is  to  be  tried,  then  and  there  to  prose- 
ente,  or  to  prosecute  and  give  evidence,  or  to  give 
evidence,  as  the  case  may  be,  against  the  party  ac- 
cosed,"  &c.  Though  the  Court  of  Queen's  Bench 
is  a  court  of  oyer  and  terminer,  it  could  not  have 
been  intended  to  include  it  within  those  general 
words  here,  any  more  than  it  could  be  held  to  be 
included  in  a  general  enactment  as  to  coroners* 
courts,  though  the  Queen's  Bench  is  a  court  of 
coronage,  and  the  Chief  Justice  the  chief  coroner 
of  the  realm.  The  "  Court  of  Queen's  Bench"  is  a 
distinctive  appellation,  and  it  cannot  be  held  to  be 
included  under  the  general  words  **  court  of 
oyer  and  terminer."  T^ero  the  Court  of  Queen's 
Bench  is  intended  to  be  included,  it  is  mentioned 
expressly,  as  in  50  Geo.  ^  c.  69,  s.  4,  which  enacts 
'^that  all  such  offences  which  shall  be  committed 
within  that  part  of  the  United  Kingdom  called 
England,  shall  and  may  be  proceeded  and  tried  in 
His  Majesty's  Court  of  King's  Bench,  at  West- 
minster, and  the  venue  in  such  case  laid  at  West- 
minster, or  at  the  assizes  or  session  of  oyer  and 
terminer  and  gaol  delivery,  or  at  any  quarter 
sessions  of  the  peace  in  and  for  the  county  or  place 
where  such  offence  was  committed."  [Blackburn, 
J.— That  does  not  mention  a  "court"  of  oyer  and 
terminer,  but  the  **  assizes  or  session  "  of  oyer  and 
terminer.  Lusu,  J.— If  the  Court  of  King's  Bench 
had  not  been  expressly  mentioned  there,  the  offence 
could  only  be  tried  at  the  "  assizes  "  of  oyer  and  ter- 
miner.] The  words  "  at  the  next "  court  of  oyer 
and  terminer,  sect.  20  of  11  &  12  Vict.  c.  12,  are 
opposed  to  the  interpretation  which  would  include 
the  Court  of  Queen's  Bench,  as  its  sittings  arc  in  a 
manner  continuous,  whilst  the  sittings  of  ordinary 
courts  of  oyer  and  terminer  are  intermittent.  [Lusii, 
J. — ^The  Court  of  Queen's  Bench  sits  only  during 
term  time.]  If  the  magistrate  belongs  to  any  other 
county  than  Middlesex,  he  must  commit  the  accused 
to  the  common  gaol  of  that  county,  by  sect.  25  of 
11  &  12  Vict.  c.  42.  [Lusn,  J.— Would  not  the 
common  law  enable  him  to  be  brought  up  thence 
bv  habeas  corpus  f  Blackbubn,  J.  referred  to  the 
alteration  in  the  jurisdiction  of  magistrates  effected 
by  7  Geo.  4,  c  64.1  4  Steph.  Black.,  441,  442 
leferred  to.  [Lusu,  J. — ^The  2ud  section  of  Jcrvis's 
Act  clearly  intended  that  some  magistrate  or 
other  should  have  power  to  commit  for  every 
indictable  offence.  Is  your  argument  this,  that 
no  magistrate  can  commit  for  the  offence  charged 
in  this  case  ?1  That  section  applies  only  to  indict 
ments  which  could  legally  be  preferred  in  the  then 
wristing  state  of  the  law.  [Mellor,  J.— The  2nd 
lection  of  Jervis's  Act  did  not  intend  to  oust  any 


case,  although  it  may  be  held  to  have  done  so  with- 
out intending  it.]  It  did  not  intend  to  include  that 
which  was  not  included  in  the  then  existing  state 
of  the  law.  The  present  case  may  have  been  a 
casus  omissus,  or  it  may  have  been  deliberately 
omitted  by  the  Legislature,  as  the  Acts  under 
which  the  present  proceedings  are  taken  were 
aimed  at  very  high  functionaries  —  viceroys, 
governors,  and  such  like — and  it  may  have  been 
thought  that  they  should  not  be  brought  before 
the  inferior  magistrates,  as  inferior  offenders  are. 
[Mellor,  J. — If  it  were  intended  to  exclude  their 
case,  I  think  there  would  have  been  words  to  that 
effect.  Blackburn,  J. — And  it  is  contemplated  by 
the  Act  that  depositions  might  be  taken  before  the 
magistrate  in  favour  of  the  accused,  as  well  as  for 
the  prosecution.  Lusu,  J. — And  if  construing  a 
provision  of  an  Act  of  Parliament  in  the  widest 
sense  is  in  favour  of  the  accused,  that  is  a  reason 
why  we  should  so  construe  it.] 

Sir  R.  Collier,  Q.  C.  (with  whom  were  Htzjames 
Stephen,  Q.  C,  and  J.  Home  Payne)  on  the  other 
side,  were  not  called  on. 

Blackburn,  J. — I  think  in  this  cose  we 
need  not  trouble  the  other  side.  It  is  clear  the 
rule  must  be  made  absolute  to  the  extent  that  is 
wanted,  i.  e.,  that  the  magistrate  must  investigate 
the  cose,  and  if  after  investigation  he  thinks 
the  case  a  proper  one  to  return  for  trial  in 
this  court,  then  he  must  take  and  return  the  depo- 
sitions. The  question  depends  entirely  upon  the 
extent  of  the  jurisdiction  of  justices.  Their  juris- 
diction was  limited  by  the  first  Acts  to  a  particular 
district,  but  was  afterwards  extended.  The  Act  of 
1  &  2  Phil.  &  M.  c.  13,  s.  4,  provided  that  where  any 
prisoner  was  brought  before  them  for  any  man- 
slaughter or  felony,  before  any  bailment  or  nuun- 
prise,  they  "  shall  take  the  examination  of  the  said 
prisoner,  and  information  of  them  that  bring  him, 
of  the  fact  and  circumstances  thereof,  and  tlie 
same  or  as  much  thereof  as  shall  be  material  to 
prove  the  felony,  shall  put  in  writing,  before  they 
make  the  same  bailment ;  which  said  examination, 
together  with  the  said  bailment,  the  said  justices 
shall  certify  at  the  next  general  gaol  delivery  to  be 
holdcn  within  the  limits  of  their  commission." 
This  enactment  not  extending  to  prisoners  by  the 
justices  **  committed  to  ward  for  the  suspicion  of 
such  manslaughter  or  felony  and  not  bailed,  in 
which  case  the  examination  of  such  prisoner,  and  of 
such  OS  shall  bring  him,  is  as  necessary,  or  rather 
more  than  where  such  prisoner  shall  be  let  to  bail 
or  mainprise,"  it  was  enacted  by  the  2  &  3 
Phil.  &  M.  c.  10,  s.  2,  that  '*  from  henceforth  such  jus- 
tice or  justices  before  whom  any  person  shall  be 
brought  for  manslaughter  or  felony,  or  for  suspicion 
Uiereof,  before  he  or  they  shall  commit  or  send  such 
prisoner  to  ward,  shall  take  the  examination  of  such 
prisoner,  and  information  of  those  that  bring  him, 
of  the  fact  and  circumstance  thereof,  and  the  same 
or  as  much  thereof  as  shall  be  material  to  prove  the 
felony,  shall  put  in  writing  within  two  days  after 
the  sold  examination,  and  the  same  shall  certify  in 
such  manner  and  form,  and  at  such  time  as  they 
should  and  ought  to  do,  if  such  prisoner  so  com- 
mitted or  sent  to  ward  had  been  bailed  or  let  to 
mainprise,  &c."  And  it  further  enacts  **  that  the 
said  justices  shall  have  authority  by  this  Act  to 
bind  all  such  by  recognisance  or  obligation  as  do 
declare  anything  material  to  prove  the  said  man- 
slaughter or  felony  against  such  prisoner  as  shall  bo 
so  committed  to  ward,  to  appear  at  the  next  general 
gaol-delivery  to  be  holden  within  the  county,  city, 
or  town  corporate  when  the  trial  of  the  said  man- 
slaughter, or  felony  shall  be,  then  and  there  to  give 
evidence  against  the  party,  &c."    Then  comes  the 


88 


HAGIStBATES'  OASES. 


Q.B.] 


Rbo.  v.  Etrb. 


[Q.B. 


Act  of   7  Geo.  4,  c.  64,  sect.  2  of  which,  after 
Tedting  the  expediency  of  mmending  and  extending 
the  provisions  of  the  two  former  Acts,  enacts  '*  that 
the  two  justices  of  the  peace,  before  they  shall 
admit  to  bail,  and  the  justice  or  justices  before  he 
or  they  shall  commit  to  prison  any  person  arrested 
for  felony,  or  on  suspicion  of  felony,    shall  take 
the  examination  of  such  person   and   the  infor- 
mation   upon    oath    of    those  who    shall   know 
the  facts    and    circumstances  of    the   case,    and 
flhall  put  the  same,  or  as  much  thereof  as  shall  be 
material,  into  writing ;  and  the  two  justices  shall 
certify  such  bailment  in  writing ;  and  every  such 
justice  shall  have  authority  to  bind  by  recognizance 
all  such  persons  as  know  or  declare  anything  mate- 
rial touching  any  such  felony  or  suspicion  of  felony 
to  appear  at  the  next  court  of  oyer.and  terminer,  or 
gaol  delivery,  or  superior  criminal  court  of  a  county 
palatine,  or  great  session  or  sessions  of  the  peace 
at  which  the  trial  thereof  is  intended  to  be,  then  and 
there  to  prosecute  or  give  evidence  against  the 
party  accused;   and  such  justices  and  justice  re- 
spectively shall  subscribe  all  such  examinations, 
informations,  bailments,    and   recognisances,    and 
deliver  or    cause  the   same   to   be   delivered  to 
the   proper   officer   of   ti^e   court   in    which   the 
trial  is  to   be,   before  or  at  the  opening  of  the 
court."    And  sect.  3  contains  like  provisions  where 
the  charge  is  not  of  a  felony,  but  **  of  misdemeanor 
or   suspicion   thereof."      This   is    re-enacted   by 
11  &  12  Vict  c  42,  sect.  2  of  which  enacu  <<  that 
in  all  cases   of   indictable  crimes  or  offences  of 
any  kind  or  nature  whatsoever  committed  on  the 
high  seas,  or  in  any  creek,  harbour,  haven,  or  other 
place  in  which  the  Admiralty  of  England  have,  or 
«laim  to  have,  jurisdiction,  and  in  all  cases  of  crimes 
or  offences  committed  on  land  beyond  the  seas  for 
which  an  indictment  may  legally  be  preferred  in  any 
place  within  England  or  Wales,  it  shall  be  lawful 
for  any  one  or  more  of  Her  Majesty's  justices  of  the 
peace  for  any  county,  riding,  division,  liberty,  city, 
twrough,  or  place  within  England  or  Wales  in  which 
any  person  charged   with   having  committed,  or 
with  being  suspected  to  have  committed,  any  such 
^erime  or  offence  shall  reside  or  be,  or  shall  be  sup- 
posed or  suspected  to  reside  or  be,  to  issue  his  or 
•their  warrant  to  apprehend  the  person  so  charged, 
•and  to  cause  him  to  be  brought  l^fore  him  or  them, 
•or  some  other  justice  or  justices  of  the  peace  for  the 
-same  county,  riding,  division,  liberty,  city,  borough, 
•or  place  to  answer  to  the  said  charges  and  to  be 
•further  dealt  with  according  to  law.**  It^  contended 
that  that  enactment  does  not  apply  to  cases  of  mis- 
•  demeanors  committed  by  governors   beyond  seas, 
'which  may  be  tried  only  in  the  Court  of  Queen's 
Bench  ;   but  I  have  listened  in  vain  for  any  satis- 
factory  reason  in  support  of  that  contention.    I 
think  it  clearly  does  apply  to  such  cases.    Then  the 
20th  section  makes  it  lawful  "for  the  justice  or 
justices  before  whom  any  such  witness  shall  be 
examined  as  aforesaid,  to  bind  by  recognisance  the 
prosecutor  and  every  such  witness  to  appear  at 
the    next  court    of  oyer  and  terminer,    or    gaol 
delivery,   or  superior  court  of  a  county  palatine, 
or  court    of  general  or  quarter  sessions    of  the 
peace,  at  which  the   accueed   is  to  be  tried  then 
and  there  to  prosecute,  or  to  prosecute   and  give 
evidence,  or  to  give  evidence,  as  the  case    may 
be,  against  the  party  accused,  &c. ;  and  the  several 
recognisances  so  taken,  together  with  the  written 
infonnatiou  (if  any),  the  depositions,  the  statement 
of  the  accused,  and  the  recogn^isance  of  bail  (if  any) 
in  every  such  case  shall  be  delivered  to  the  proper 
officer  of  the  court  in  which  the  trial  is  to  be  had, 
before  or  at  the  opening  of  the  said  court  on  the  first 
day  of  the  sitting  thereof,  or  at  such  other  time  as 
the  judge,  recorder,  or  justice  who  is  to  preside  in 
mch  court  at  the  siiid  trial  shall  order  and  appoint." 


Though  the  0>urt  of  Queen's  Bench  is  a  court' of 
oyer  and  terminer,  and  though  such  a  diar^pe  as  the 
present  must  be  tried  by  that  court  sitting  as  a 
court  of  oyer  and  terminer,  yet  it  is  said  that  for 
some  reason  or  another  this  enactment  does  not 
extend  to  the  Coxart  of  Queen's  Bench,  because  it  is 
not  expressly  named.  No  such  rule  of  constroetion 
is  to  be  applied.  It  is  always  an  oppressive  pro- 
ceeding to  prefer  an  indictment  ex  parte  befoie  a 
grand  jury,  and  therefore  the  Legislature  has  made 
a  rule  that  the  parties  shall  go  before  a  magistrate 
and  that  depositions  shall  be  there  taken.  The 
object  of  the  statute  of  Geo.  4  is  as  applicable  to 
cases  which  are  to  be  tried  in  the  Queen's  Bench  as 
to  any  other  cases ;  and  I  think  the  magistrate  it 
bound  in  the  present  case  to  hear  and  determine  the 
matter  brought  before  him. 

Mellob,  J.— I  am  of  the  same  opinion.    The  Act 
of  42  Greo.  8,  c  85,  s.   1,  provides  that  offences 
committed  by  any  person  in  the  civil  or  milituy 
employment  of  the  Sovereign  out  of  Great  Britaia 
"  may  be  prosecuted,  or  inquired  of,  and  heard  and 
determined  in  His  Majesty's  Ck>urt  of  King's  Beock 
here  in  England,  either  upon  an  information  exhi- 
bited by  His  Majesty's  Attorney-General,  or  upon 
an  indictment  found."    Mr.  Eyre  is,  as  I  understand 
it,  charged  bciore  Mr.  Vaughan  with  certain  indict- 
able offences  under  this  statute.    But  it  is  said  that 
though  this  is  so,  and  though  he  may  be  tried  in  ths 
Court  of  Queen's  Bench  as  a  court  of  oyer  and 
terminer,  yet  he  is  not  to  have  the  advantage  of 
those  statutes  which  have  been  made  for  the  beiiflt 
of  the  accused,  particularly  the  Act  of  11  ft  U 
Vict,  c  42,  which  enacts  in  sect.  2  that  '^  in  all  casas 
of   indictable  crimes  or   offences  of  any  kind  or 
nature  whatsoever  committed  on  the  high  seas,  Ae., 
and  in  all  cases  of  crimes  or  offences  committed  on 
land  beyond  the  seas,  for  which  an  indictment  may 
legally  be  preferred  in  any  place  within  England  er 
Wales,  it  shall  be  lawful  for  any  one  or  more  of  Her 
Majesty's  justices  of  the  peace  for  any  county,  Ae, 
in  whidi  any  person  charged  with  having  committed, 
or  with  being  susjiected  to  have  committed,  any 
such  crime  or  offence,  shall  reside  or  be,  or  shall  te 
supposed  or  suspected  to  reside  or  be,  to  issue  his 
or  their  warrant  to  apprehend  the  person  so  charged, 
and  to   cause  him  to  be  brought  before  him  or 
them    ...    to  answer  to  the  said  charges,  and 
to  be  further  dealt  with  according  to  law.**    I  fed 
great  difficulty  in  seeing  anything  which  would  pre- 
vent this  enactment  from  applying  to  such  offences  as 
Mr.  Eyre  is  charged  with  as  well  as  other  indictable 
offences.    I  see  no  reason  which  requires  me  to  hold 
that  he  is  to  be  deprived  of  that  which  is  a  benefit 
to  him.    The  reason  of  the  thing,  as  well  as  the 
language  of  the  enactment,  lead  us  to  hold  that  the 
magistrate  must  hear  the  case,  and  then  exercise 
his  discretion  with  regard  to  it. 

Lush,  J.— The  only  question  before  us  is  whether 
the  magistrate  has  jurisdiction  to  entertiun  the 
charge,  the  magistrate  being  in  the  county  in  which 
the  accused  is  found  to  be,  and  the  offence  beins 
one  which  under  the  statute  can  only  be  heard  and 
determined  in  this  court.  The  magistrate  very 
properly  referred  this  doubtful  matter  to  us.  How- 
ever, I  think  upon  the  construction  of  the  statute 
that  no  real  doubt  exists.  It  would  be  to  my  mind 
extraordinary  if  a  person  accused  in  such  a  case  as 
the  present  should  be  held  to  be  excluded  from  the 
application  of  a  statute  which  was  intended  for  tiie 
benefit  of  the  accused.  When  I  look  ait  the  Snd 
section  of  II  &  12  Vict,  c  42,  an  Act  which  consoli- 
dates the  preceding  enactments  on  the  same  sab- 
ject,  I  find  that  it  is  the  expressed  intention  of  the 
JLegislature  to  include  ''all  cases  of  indictable 
crime  or  offences  of  any  kind  or  nature  wliatso- 
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anr,"  eommitted  oat  of  EnKlkad.  That  lectioa  ii 
M  wide  in  ita  tenni  u  it  well  can  be.  [His  lord- 
Aip  nad  tbe  aection  at  length.]  Tbe  preaeot 
ckwfe  i«  OM  of  a  crime  committed  □□  laod  beyond 
tte  MM,  for  whicli  an  indictment  mar  legally  be 
u^eiied  in  a  place  in  England.  I'.s.  in  uie  Court  of 
<laeai*a  Bench.  Therefore  it  ia  one  pTeciioly  within 
the  apfdicatioD  of  the  Acc  Then  tect.  25  providei 
"that  when  all  the  eridence  offered  upon  the  part 
«(  tlM  iwoMCDtion  againit  the  accused  party  ihall 
haT*  ban  heard,  if  the  jiutice  or  juiticei  of  the 
pMoe  then  preaent  thall  be  of  opnion  thac  it  ii  not 
•n&cient  to  put  >uch  accuaed  p«rty  upon  hit  trial 
for  anj  indicUble  offence,  aucb  justice  or  juidcea 
Aall  forthwith  order  such  accuaed  party,  if 
in  caatody  to  be  discharged  aa  to  the  infor- 
— Itou     uen    under    ' 


inquiry ; 


but    if     in    the 


aftoioa  rf  anch  justice  or  josiice*,  such  eTidence 
MBdent  to  put  the  accuaed  party  upon  hii  trial  for 
•B  indirtable  offence,  or  if  the  evidence  given  raise 
»  Wiwig  or  probable  preiumption  of  the  guilt  of 
Mcfa  aocosed  party,  then  luch  justice  or  jaiticea 
riall,  by  hia  or  tbeir  wamntt,  commit  him  to  the 
(Mamon  gaol  or  houae  of  correction  for  the  county, 
liAaA  diTiaion,  liberty,  dty,  borough,  or  place  to 
vUcB  by  law  he  may  now  be  committed,  or,  in  the 
CMt  of  Ml  indictable  offence  committed  on  the  high 
lm»,  or  on  land  beyond  the  lea,  to  the  common  gaol 
cf  tbe  eonnty,  riding,  dirision,  liberty,  city,  borough, 
cr  place  within  which  auch  justice  or  justices  sluUl 
hm  juriadictioD,  to  be  there  safely  kept  until  he 
libaU  be  thence  delivered  by  due  course  of  law,  or 
■dmit  him  to  bail  as  hereinbefore  mentioned."  And 
Aa  20th  sect  embraces  what  the  AcUof  George  IV. 
Mad  of  Philip  and  Mary  contained  before  on  the 
Hlifcet  of  binding  over  the  witneB»e8  to  prosecute. 
Ibe  pra*iaiona  of  tbe  enactments  therefore  enable 
A»a«glit™>«  to  admit  the  accused  party  to  bul, 
1»diMniaa  the  charge  against  him  or  to  commit  him 
fct  trial,  and  I  do  not  see  the  least  difficulty  in 
Cming  all  this  out. 

Ae  court  «xpreated  their  approval  of  the  course 
Uen  1^  the  magiatrate  in  this  caae  in  wishing  to 
•Uiln  tbe  opinion  of  the  court,  tiefore  proceeding 
in  tbe  matter  under  1 1  &  1 2  Vict,  c  42,  this  being 
tht  fbat  cue  of  tbe  kind  under  that  Act. 


IT,  May  9,  I86S. 
(Before  Ldbr  and  H*iiirBK,  JJ.) 
Bso.  V.  Tub  Guakdians  op  thb  Hedwat  Umov. 
Apptol—Lmatic  pauper—  Order  o/mainltianct—Rigi  t 
^appeal  in  jmruA  affain—lo   If  16   Vict.  c.  97, 
».  108-84  ^  23  Vicl.  c.  56,  t.  7. 
itMKtithMtmdiag  the  24  5-  25  Vict,  c  65,  »,  76,  ahicli 
wmtet  a  pauper  lunatic  charmahlt  to  the  conunon  fond 
q/"  the    MHioK    in    Khich  hi*  pariah   of  lewtonenf  it 
nlMate,  and  tet.   7,  icAtcA  giva  a  right  of  opp^ 
against  mch  m  order  to  Iht  guardiam  of  the  union, 
aa  parish  officer*  of  the  pariih  of  lettkmtnt  haot  ttiti 
maAr  teet.  108  of  Iht  15  i- 16  Via.  c.  95,  a  right  of 
ryiptal  againt  tuch  order. 

This  waa  an  appeal  by  the  churchwardens  and 
oreraeera  of  Alderihot,  .igainat  an  order  adjudging 
tbe  ■ettlement  of  a  lunatic  pauper  to  be  in  &eir 
pariah.  The  aessions  qnaahed  tlw  oider  subject  to 
the  fdlowing  case. 

Tbe  order  ^pealed  against  waa  made  by  two  of 
Her  Hajeaty'i  justices  of  the  peace  for  tbe  county 
o(  Kent,  dated  the  29th  Sept.  1865,  and  directed  to 

"■- "-"■  of  the  Medway  Union,  hereinafter 

,  and  tbe  guardians  of  the 


of  Barmlng-heatb,  in  the  aaid  county  of  Kent,  to 
be  in  the  parish  of  AldertboC,  in  tbe  aaid  Faraham 
Poor  Law  Union,  and  whereby  the  sud  justices  did 
order  the  guardians  of  tbe  Fambam  Poor  Law  Union 
to  pay  to  aaid  reapondents  certain  anms  whicb  bad 
been  expended  by  the  Teapoodenta  aa  in  the  said  ordur 
mentioned,  and  alao  weekly  and  every  week  from  the 
date  of  the  said  ordei,  to  pay  to  the  tieaaurer  of  the 
said  asylum  acertainfurtbersumaain  tbe  laid  order 
set  forth.  A  copy  or  duplicate  of  (be  said  order 
together  with  the  statementa  required  by  the  statute 
16  &  IT  Vict.  c.  97,  a.  107,  setting  forth  the  grounds 
of  adjudication,  including  the  particnlara  of  the 
•ettlument,  relied  on  in  support  thereof,  and  ad- 
dressed to  tbe  guardiaaa  of  the  poor  of  tbe 
Farnham  Poor  Law  Union,  and  to  the  churchwardens 
and  overseers  of  the  parish  of  Aldershot  waa  sent 
by  the  respondents  to  the  aaid  guardians  and  the 
»^d  churiJi  wardens  and  overaeera  respectively  on 
theathOct.  1865. 

Against  this  order  the  uXA  cburcbwardeoa  and 
overseers  of  the  poor  of  the  parish  of  Aldershot 
entered  an  appeal  to  the  above  mentioned  sessions. 
Upon  the  said  appeal  coming  on  to  be  heard,  it  waa 
objected  on  the  part  of  tbe  reapondents  that  the 
appeal  ought  to  have  been  brought  by  the 
guardians  of  the  poor  of  the  aaid  Faroham  Poor 
Law  Union  and  not  by  the  said  churchwardens  and 
ers  of  the  poor  of  the  parish  of  Aldershot,  and 
conteoded  that  the  said  churchwardens  and 
ers  had  no  right  to  appeal  against  the  said 
order,  ioaamoch  aa  they  were  not  parties  to  the  said 
order  or  proceedings  before  the  justices,  and  the 
eipeuies  of  maintaining  (he  lunatic  were  under  the 
lUtute,  24  &  -io  Vict.  c.  55,  ss.  6,  7,  thrown  upon 
the  common  fond  of  the  Farnham  Poor  Law  Union. 
Hie  court  overruled  the  objection,  heard  the  appeal 
upon  the  merits,  and  quashed  the  said  order.  The 
question  for  the  decision  of  tbis  honourable  court  is 
whether  the  churchwardcna  and  overseers  of  tbe 
poor  of  the  parish  of  Aldershot  had  a  right  to 
appeal  against  the  said  order  J 

If  the  court  should  answer  thia  question  in  the 
affirmative  the  said  order  of  sesaiona  is  to  be  coo- 
firmed.  But  if  in  the  negative  the  Mid  order  of  sea- 
sions  is  to  be  quashed. 

By  sect.  97  of  the  16  £  17  Vict,  c  97,  powers  are 
given  to  justices  to  inquire  into  and  adjudge  tbe 
lettiement  of  a  lunatic  pauper,  and  order  the 
guardians  of  the  union  in  which  the  parish  is  situate 
to  make  payments  for  his  support,  tc. 

By  sect.  lOS  it  is  enacted  that, 

Ir  th>  gouiUsiu  of  any  iDfon  or  pudati,  or  tbe  ot^rsMn  of 
sdjadgtng  lbs  seilJeDieDt  of  uy  Inostto  Iher  or  be  miy  ip- 


HsaloDa  of  lb4  peace  for  the  coQDty  or  borough  Id  whlofa  the 

iuiualc  Jh  or  taae  been  conHood  is  sltuBta ;  and  n?h  bfuIods, 
opOQ  heartug  iha  said  appeal,  aball  bare  foU  pow«r  to  deter- 
By  the  21  £  25  Vict.  c.  53,  s.  6,  the  cost  of  main- 
tenance of  a  lunatic  pauper  ia  to  be  borne  by  the 
common  fuod  of  tbe  union  comprising  the  parish. 
Ry  sect.  7  it  is  enacted  that. 


naanni  of  the  « 


and  mBy  appei 


is  paapen  berel 
lame  IncldenU  and  proil 


niued  aa  Iboufta  tUa  Act  had  di 
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Q.  B.]    Guardians,  &g^ of  Bbadvo&d  Union  (apps.)  v.  Clerk  of  Fsagb.for  Wilts  (resp.)    [Q.  B. 

by  the  churchwardens  and  overseers  of  the  parish  of 
Aldershot,  notwithstanding  such  parish  formed  part 
of  the  Famham  Union,  and  that  the  case  of  Big  y. 
The  Justices  of  the  West  Biding  of  Yorkshire  {Hah/ax 
T.  Leeds),  26  L.  J^  41,  M.  C,  is  still  an  authority 
upon  the  point,  and  that  the  proTisions  as  to  the 
Tight  of  iq>peal  contained  in  sect.  108  of  the  16  &  17 
Yict.  0.  97,  are  not  repealed  by  sect.  6  of  the  24  &  25 
Yict.  c.  55.  They  farther  argued  that  the  proviso 
at  the  end  of  this  section  was  inserted  only  ex  o^m- 
d!EM/i  cautela,  and  not  as  recognising  any  altered 
state  of  the  law. 

Prentice^  Q.  C.  and  Birmj  for  the  appellants,  argued 
that  since  the  24  &  25  Vict,  c  55,  which  throws  the 
support  of  the  lunatic  pauper  upon  the  common 
fund,  the  parish  officers  bare  no  longer  any  special 
interest  in  the  appeal,  which  therefore  shouhl  be 
brought  by  the  guardians  of  the  union  only. 

Lusu,  J. — I  am  of  opinion  that  the  sessions  are 
right.  It  is  clear  that  under  the  old  Act  either  the 
guardians  of  the  union  or  the  parish  officers  might 
appeal.  Then,  is  there  anything  in  the  subsequent 
Act  which  takes  away  that  right  ?  The  effect  of  the 
order  of  justices  is,  no  doubt,  different  now  to  what 
it  was,  but  the  order  itself  is  still  made  under  the 
former  statute.  It  is  contended  that  Uie  necessary 
effect  of  the  7th  section  of  the  24  &  25  Vict  c  55, 
is  to  repeal  the  right  of  appeal  which  the  parish 
officers  formerly  enjoyed.  But  I  think  that  both 
inovisions  may  stand.  What  is  said  by  the  7th  sec- 
tion of  the  later  Act  is  that  the  guardians  may 
obtain  orders  and  may  appeal  against  such  orders ; 
and  it  is  said  that  the  proviso,  by  enacting  that  any 
appeals  then  pending  may  be  continued,  implies  that 
the  right  of  the  parish  officers  to  appeal  is  put  an 
end  to.  I  do  not  agree  in  that,  and  I  Uiink  that  the 
108  th  section  of  the  old  Act  is  not  repealed  by  im- 
plication. 

Hannen,  J.  concurred. 

Judgment  for  the  appeBants. 

Attorney  for  the  appellants,  Bichard  Eve^  Alder- 
ihot. 


Brunbkill  (app.)  v,  Watson  (rcsp.) 

Twmpihe  toU — Curate  of  a  parish — Exemption — 
3  Geo,  4,  c.  126,  s,  32. 

Jfy  sect.  S2  of  the  S  Geo,  4,  c  126  {Turnpike  Aet^  a 
**  curate  going  to  or  returning  from  visiting  any  sick 
parishioner^  or  on  other  his  parochial  duhf  within  his 
parish  "  is  exeunt  from  the  payment  of  tou. 

Seldt  tliot  a  clergyman  performing  parochial  duties 
during  the  temporary  absence  of  the  incumbent  of  the 
parish  is  not  a  curate  within  the  meaning  of  the  fore- 
going section. 

This  was  a  case  stated  under  the  20  &  21  Vict. 
C.  43  upon  a  refusal  of  justices  to  convict  a  turnpike 
gate  keex>er  for  illegally  taking  a  toll  of  the  appel- 
lant. 

By  sect.  82  of  the  3  Gea  4,  c  126  (General  Turn- 
pike Act)  it  is  enacted 

That  no  toll  rhall  be  demanded  or  taken  Ijy  vlrtne  of  this  or 
sny  other  Act  or  Acts  of  Parliament  on  any  tompike  road  for 
soy  hormB  or  carriages  attending  his  Majeety  or  any  of  the 
Soyal  Family,  or  returning  therefrom  ...  or  from  any 
rector,  vicar,  or  enrate  going  to  or  retomlng  from  visiting 
sny  sick  parishioner,  or  on  other  his  parochial  duty  within  his 
.psilah,**  &C. 

It  appeared  that  the  rector  of  the  parish  went  to 
"the  seaside  for  the  benefit  of  his  health,  and  that  he 
had  requested  the  appellant,  who  was  a  curate  in  a 
neighbouring  parish,  to  do  his  duties  for  him  in  his 
Jkbeence,  and  whilst  on  his  wi^  to  pexf  orm  the  mar- 


riage service  he  had  to  pass  through  a 
when  toll  was  demanded,  which  he  refused  to  psj 
on  the  ground  that  he  was  exempt  as  being  a  cunts 
going  on  his  parochial  duties.  The  toU-gate  keeper 
nevertheless  demanded  the  toll,  and  upon  the  appel- 
lant paying  it  he  summoned  the  gatekeeper  mite 
sect.  30  of  the  4  Geo.  4,  c  95,  for  demanding  and 
taking  toll  from  a  person  exempt  from  the  paymeot 
thereof,  and  who  claimed  such  exemption.  At  the 
henring  of  the  information  the  justices  were  of 
opinion  that  the  informant  was  not  exempt^  and  m 
the  information  was  dismissed. 

C,  Button  now  appeared  for  the  appellant,  and 
argued  that  he  was  dis  facto  curate,  and  to  wia 
exempt  whilst  going  in  the  discharge  of  his  parochisl 
duties,  and  although  he  was  not  licensed  for  tht 
purpose  by  the  bishop,  he  was  nevertheless  the  legid 
curate:  {Temple  v.  Dickinson,  1  EIL  Bla.  &  EIL  M; 
28  L.  J.  10,  M.  C,  [Lush,  J.— Sui^ose  the  rector 
should,  upon  a  particular  Sunday,  go  away  and 
invite  a  clerical  friend  to  do  duty  for  the  day,  would 
he  be  exempt?]  I  should  say  that  he  would  be. 
[Lush,  J.— It  is  the  status  of  the  person  which  gim 
the  exemption.  The  case  of  ^<uiw/s  t.  Didh'asri  u 
very  distinguishable  from  this.  There  the  deqff* 
man  was  the  only  person  entitled  to  do  the  cleiieil 
duties  of  the  parish.]  The  appellant  here  had  the 
status  of  curate.  No  one  else  in  the  parish  wii 
capable  at  the  time  of  performing  the  deoflil 
duties: 

BogerE's  Ecclesiastical  Law,  274 ; 

B.  James  appeared  for  the  respondent,  hut  w« 
not  called  upon. 

Lush,  J. — Our  judgment  must  be  for  the  »- 
spondent  (his  Lordship  read  the  32nd  section  irf  As 
3  Geo.  4,  c  12G,  as  far  as  related  to  the  point.)  He 
question  is  whether  this  gentleman  can  be  aaid  to  bs 
"  a  curate,  engaged  upon  his  parochial  duty  widni 
his  parish  ?  "  lie  was  a  curate  of  a  neighbonng 
parish,  and  he  wss  lending  temporary  aasiataaoe  ts 
a  clergyman  absent  from  ill  health.  Can  he  thn 
be  said  to  be  acurateof  theparish?  If  a  chugyian 
invites  another  clergyman  to  assist  him  for  a  nagb 
day,  would  he  be  exempt  from  tompike  tdlf 
Surely  that  cannot  be  the  meaning  of  the  statute. 
Tlie  case  of  Temple  v.  Dickinson  is  esitentially  dif- 
ferent from  the  present  one.  Going  to  render  a 
clergyman  temporary  services  does  not  constitota 
the  party  a  curate. 

Harhbit,  J.  concurred. 

Judgment  for  tks  iwiywaAsf 

Attorneys  for  appellant,  Grt^,  Johmtan,  and 
Mounsey, 

Attorneys  for  respondent,  WestaU  and  Boberts, 


Wednesday,  May  27,  1868. 


Thb  Guasdians,  &C.,  OF  THK  BnAX^wooD  Unov 
(apps.)  V.  Tub  Clbbk  or  thb  Pbaob  jtor  Wilts 

(resp.) 

Poor  law — Lunatic  pauper — Power  of  certain  justtees 
to  make  an  order  under  theS  ff^  Kiel.  c.  54,  s.  S^ 
Retrospective  expenses, 

B,  L,  was  in  March  1864  convicted  rf  ftlauff,  mi 
sentenced  to  twelve  months'  imprisonment  taj  the  eomtg 
gaol  of  WiUs,  situate  in  tie  borough  <ff  JjksinL 
which  has  a  separate  court  of  quarier  SHtiwiff,  wim 
a  non-intromittent  clause.  Whdst  he  wsom  umderaaU§ 
his  sentence  he  became  insane,  and  was  remowed,  iy  tm 
order  of  the  Secretary  of  State  to  a  bmatie  o^fa* 
in  Glamorganshire.  In  March  1867  two  jwsticmff 
WiitSy  whUst  sitting  at  Devius, 
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I-  fi.]    GDuiDiAMi,ftCq  OF  Bkadpohd  Union  (kppi.)i''d-' 


r  Peace  fos  Wilts  (ntp.)    [Q.  B. 


irrt.  2oflhtS^i  Viet.  e.  &i,  adiadieating  his 
Ktl/emtiil  tobtia  tie  pariah  of  Bradford,  and  ittg 
tntfrtJ  tht  guarditUM  of  ihr  limd/bnl  Union  to  pag 
Jnm  lie  eommoH  fund  to  tht  iwper  of  tht  Deoiza 
fritoH  Ikt  nun  of  5L  Ijt.  ZiL,  Ihi  diargt  of  iaguiriiiii 
uto  tit  iiuamlyof  tU  laidH.  L.  and  Emintviuff  him 
to  tite  ati/him,  andalto  to  pai/  mto  Charia  I'ciije,  the 
profiritlor  of  Hie  atgium,  the  nun  of  114/.  ifit.  id., 
tang  the  aqitngale  amniBt  of  ih  inefttu  nw*  or 
charge.'  for  tk,  oaiiUeiiaKn  of  the  taid  H.  L.,  ftot, 
Ihe  -Jdl/.  June  mtU  lo  lAt  -iilA  March  intt.,  and  alto 
topai)  lo  the  loid  Charlet  I'rgge,  cotnaiencing  friun  the 
latl-ntntiomed  dag,  the  mm  of  lOi.  iretklf,  and  every 
».«jt,  A-r.,fortht«ainlemance  of  the  laid  II.  L.  in 
lie  taid  aijfiuai  .- 

&kl,jiril,  that  the  jytlicu  had  juritdietion  to  mike  the 


Stamdl 


anil/,  Jr.  where  meh  perton  t'f  imprls 
iiat  (0  mueh  of  the  order  teat  had  at  directed 
papaeat  of  patt  txpetaet. 

Thii  woi  a  cnic  atntcd  under  the  order  of  a 
jnilce.  paniuDt  to  the  12  k.  13  Vict.  c.  43,  i.  II, 

Henrj  Lewia,  referred  to  in  the  order  herein- 
Act  montioned,  «m  convicted  of  felony  cnramiiicd 
to  the  •aiil  county  of  Witts,  at  the  Wilts  Lent 
Attiie*,  in  March  ieii4,  anil  wag  aFntencol  to  be 
impritoiml  in  the  lionsi!  of  correctiou  for  tlio  laiJ 
miDlj',  lituate  in  the  borongh  of  Derizei.  in  the 
■id  conntj,  for  IvrelvE  calendar  months  \  and  whilst 
ndergoing  luch  aeiitcnce,  namel;,  in  June  If>G4, 
w  becamo  insane,  and  vai,  by  order  of  Her 
Ihjoitf'a  Principal  Secretary  of  tjtatc  for  the 
Some  Department,  removed  from  the  aud  prison 
a  a  houac  liccnsol  for  the  reception  of  lunatics, 
ftoate  «t  Britton  Ferrj.  id  the  county  ofaiamorean, 
in  punuance  of  the  il  &  4  Tict.  c.  34,  and  in  vhich 
kou*  the  said  lunatic  baa  ever  since  iKcn  coutinetl 
ad  Maintained. 

Ite  order  of  the  Secretary  of  State  i«  aa  follows ; 
Iht  llitlit  HoDODrnblD  Blr  Osorm  Qnv,  Bininct.  oni-  of  II>r 

■tennarr  of  Stat',  ac.  ac.  M. 

Vbcnu,  bj  ui  AM  pHHil  is  tba  3rJ  aDd  4th  ;»"  or  Oa 


banwrtL  orpiicfl  vhcre  such  penon  li  imprlH 
srtib  Ibc  aklof  Iwo  phyaleliiDi  or  aar^voiiii,  ■■ 
Bl  ncta  pcndo.  and  H.1I  shall  b«  dalr  oertUlsil  I 

N  Ihsll  b)i  iavrol  lor  «w  al°llcr  uje^ 
uri«4 or  State,  upun  thr  ----■-'  -'  — - 
tj-  wsmnt  uDdvr  his  ni 


lsJetLy'«  prlnctpul 


pasce  ths;  thvj  islead  to 
be  agitkH].  tor  the  vseltly 


RBlTol  Irum  ih«  *sld  lu 


nain.  aod  for  aa  luia^  this  sball  beTonr  wi 


Briiia 


.  of   tbg   I^aallD  As; 
B  nceplUm  oJ 


Lewla  in  Hid  luiialio  ujliuu  SI  Brlttuu  Fi 
GlaojOTEiin. 

Tlic  offlcera  of  the  parish  of  Bradford,  and  the 
(piardians  of  the  poor  of  the  Bradford  Union  wcro 
not  informed  oif  the  lunacy  of  the  said  Henry  Lewis, 
or  of  his  removal  to  the  said  aaylam  until  Aug.  ISIUi, 
when  the  proprietor  of  such  asylum  applied  to  tha 
■aid  gnardiani  for  the  expense  of  maintaining  the 
lunatic  up  to  that  date.  In  Dec.  18GG  the  guardian* 
were  again  applied  tu  by  the  clerk  of  the  peace  foe 
the  county  of  Wilts  tu  pay  the  expenses  of  main- 
taining  the  lunatic.  On  buth  occasiuns  tliey  refused 
to  make  any  payment,  on  tlie  ground  that  nu  onler 
hud  been  made  on  them,  and  that  thej  were  not 
liable  to  do  so- 

On  the  :;ttth  March  IBiiT,  the  juitice*  of  the 
peace  for  tho  county  of  Wilt*,  nado  the  following 

Whereu  brn-Ioron  on  IhB  illb  dav  of  Jane  1M4.  ooa 

■t  DfiTlBX,  In  the  ntd  oountT  dI  Wills,  win  by  nn  onler  at 
Sir  OwnTS  Ony.  Iler  Slujaaty'i  Ihoa  piincltnil  Sccrvury  of 


iloce  uf  the  lul  legil  wlllerc 


Id  delAloed. 


1  Bsli  ^lULrdL 


LSTlei  Peffge,  the  proprietor  of  iha 


Chorlee  PeKae.  comiooiiclng  Irum  the  3ith  .l»y  o(  aarch  lust., 
tho  sum  of  Hi.  weekly  unii  pvory  woe  It.  or  surh  ottifr  mm  m 

the  mild  lioarr  Lawli.  In  the  Slid  stTlaoi. 

OiTenuoder  our  hands  tod  n-ela  ibn  uttb  ds;  a(  Urnih  1S(7?, 
■t  Deiliea.  In  Ihg  uld  eooaty  of  Wilts.  ^^ 

£.a£lKSLL. 

The  settlement  of  the  lunatic  had  not  been  pre- 
viously adjudged. 

The  tmniugfa  of  Etevizes  is  a  borough  with  a 
separate  commission  of  the  peace  and  has  ■ 
separate  court  of  iiiarCer  sessions,  and  a  recorder, 
and  the  chatters  cunlain  a  non-intromitt^nt  clauN. 

The  order  was  served  upon  the  guardians  with 
the  notiec  atid  grounds  of  adjudication  sigueJ  hy 
the  keeper  of  tlie  housL-  of  correction  and  by 
Charles  I'cgge,  the  proprietor  of  the  said  asylum. 
The  notice  and  gcuunUs  of  adjudication  axe  aa 
follows : 

uflum  Bl  BrtltoQ  >'errT,  lo  the  counlr  at 


Ulemorf 


IJusnliiu  or  the  Poor  ot  the  Bradtord  naion,  hi  Oia 
or  WUM  ud  eatDerxL 


Hvlam  al  Britton  Fanr,  in  tho  county  ot  lil 
order  of  EUr  Oeotigfl  way,  thou  principal 
[or  llw  Honw  Depirtineat.  deieJ  the  Ini) 
he  hath  ever  tfoca  beeo,  mod  stUl  is  coat 
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Q.  B.]   Odxediivb,  Ac^  o»  Bradfobd  Umiom  (app*.)  ».  ClI-hk  ot  Fcacb  wo*  Wa.1%  (rtrnp.")   [Q-B. 


la  uld  ooUr  Itwt 


ud  tbu  u  ordar  of  JiullcH  hi 
eopy  ll  heitilD  umuad,  wSBti 
pvlAh  of  Bndf onl.  Id  joar  uid 
bfll  KUlgcQsnl  gf  Iba  uld  Hai 
uu¥d  to  tiu  JaatleeB  maktof 
Bear*  Lewli  I*  not  poamaad  ot  lalBeleDl  prapenr  which 
ba  appHad  to  hta  nalntananea.  It  wai  onlerad  br  th>  nUI 
DRlar  tbu  Iba  iiiudlaaa  ot  tba  poor  at  yoor  aald  unloa  ahonld 
par  iKHn  tba  emBmoo  rnud  or  tha  aald  tmloa  onto  Alfred 
Atoxaodar.  ot  D*TlaM.I>i  liiaeaaBiT  of  WUia.  kaaparol  the  aald 
Boiaa  ot  CoRHHoa  theaom  ot  U.  Ui.  M,  being  IbatMaoB- 
■l>la  ebam*  ot  ioiialiiiic  luto  tba  Inwoln  of  tba  Hid  Hasiy 
Liwla.aod[orcon>rayl&gtalm  to  tba  aald  lunatic  aayliim  at 
BrlttoD  Fcrty  afoTtH&ld.  And  aJu  to  paj  Doto  Charlea  Pvgge. 
tba  prupriator  ot  tba  aald  aaylam.  tba  man  ot  ll*t-  lit,  4d, 
lialag  tha  ■arivgaia  araoiiai  of  iha  waaklr  lunu  or  eharyaa 
torOia  malslanaace  ot  Iha  aald  Hcnir  Lawla  hi  Iba  aald 

Uarcb  1»«T,  and  alio  to  pay  lo  the  aald  Charlea  Vafft,  can- 


bat  Iha  RTtiuD 
kdjDdEod,  anC 


I  npoD  ttfalch  tha  aald  i 
n  Iba  laid  pariah  ot  Bn 


■I  ib«  Hid  order  iriilUa  iirant^auv  dan  fn 


PEa,  Kaeper  ut  the  aald  House  ot 
CuiiLEH  Picaa,  Proprietor  ot  (be  aald  Aayltim. 

Tlic  settlcracnt  of  tbo  lunatic  viu,  at  tha  litno  of 
tbe  making  uf  tbo  (aid  order,  in  the  old  psriali  of 
Bradfonl. 

The  guardiani  of  the  laid  union  dulf  gave  notice 
of  appeal  kgainat  the  aaid  order  dated  I'Sth  Maidi 
184>7,  to  the  clerk  uf  the  peace  of  the  county,  to  the 
clerk  of  the  peace  of  the  borough,  to  the  kuepcr  ot 
the  aaid  houtc  of  correction,  and  to  the  proprietor  of 
the  laid  uf  lum.  The  iirounda  of  appeal  agHinit 
■uch  order  are  ai  followi : 

That  the  said  onler,  bearing  date  3Sth  March,  now 
Appealed  ^ainat,  ia  bad,  illegal,  and  void  iu  law 
vpon  the  face  thereof. 

That  the  juatices   being  justicea  of   the  count; 
only  and  not  for  the  borough,  had  no  juriadictit 
make  the  aaid  order. 

That  at  the  time  of  the  making  of  the  aaid  order 
the  aaid  Henry  Lewis  was  not  impiiaoned  in 
county,  cily,  borough,  or  place   within  tbe  ji 
diction  of  the  aaid  juatices.  or  a  criminal  lunatic 
vlthio  the  meaning  □(  3  &  i  Vict.  c.  .'•1. 

That  thi>  sentence   of  imprisonment  of  tlic 
Henry  Lewis  hod  cipired  long  before  the  making 
of  the  aaid  order,  la  retroapectiTe,  and  therefore  bad. 

That  the  said  juaticea  had  no  power  in  and  by  (he 
■aid  order  to  onlc^r  Che  aaid  (tuardians  to  pay  tbe 
cxpeusea  incurred  in  inquiring  into  the  iniauity  ot 
the  aaid  Uenry  Lewia,  or  for  conveying  him  to  the 
■aid  asylum  iu  June  18U4. 

That  the  said  juatices  in  and  by  the  said  order 
had  no  power  to  order  the  aaid  guardiana  to  pay  the 
Aggregate  amount  of  the  weekly  sums  or  charges  for 
the  maintenance  of  the  aaid  Henry  I^wia  in  tbe  aaid 
aaylum,  from  tbe  28tli  June  ISIA  to  tbe  2jth  March 
18GT,  or  any  other  part  thereof. 

That  the  justices  had  no  power  in  and  by  Ihc  aaid 
order  to  order  the  aaid  gua^iona  to  pny  any  weekly 
•um  for  the  future  midnlenance  of  the  said  lunatic 
in  the  said  asylum. 

That  the  order  adjudging  the  settlement  of  the 
■aid  lunatic,  and  ordering  the  aaid  guardians  to  pay 
the  expenaes  of  inquiring  into  hia  inaanity,  and  the 
•xpensca  of  maintaining  the  said  lunatic,  ought  te 
have  been  made  (If  at  all)  at  the  time  when  the  said 
Innatic  was  coDVCyed  from  the  said  prison  to  the 
■aid  A^lmn,  or  irithiA  a  reAsonabte  time  thereof. 


That  all  the  allegattona  coat^ned  in  ibe  notiei 
„'nt  to  ua,  and  on  Uie  ground*  upon  which  Iti 
adjudication  of  the  said  juaticea  look  placv,  ata  tod 
each  of  them  ia  untrue,  and  wo  ahaU  icquii*  rem  Is 
prove  the  tame  at  and  upon  the  triAl  of  the  mU 
ai^ieal  that  the  (aid  notice  and  grauadt  of  adjnit- 
cation  aent  to  ua  are  not  aigned  by  the  pendu 
required  by  law  to  sign  the  same. 

lliai  the  said  order  ought  to  have  been  obtUMi 
by  the  clerk  of  the  peace  of  the  aaid  coanty. 

To  avoid  any  difficulty  arising  from  tbe  mode  in 
which  the  appeal  clause  to  the  3  4  4  Vict.  c.  64  It 
worded,  separate  notices  of  appeal  were  given  bott 
for  the  borough  and  county  sessions. 

The  questions  for  the  opinion  of  tbia  hoooimUa 

Whelher,  under  the  circnmatanc«*  Above  atati^ 
the  anid  onler,  dated  SBth  March  1867,  is  a  good  ui 
valid  order?  Whether  the  aald  guardians  are  lialilt 
pay  the  aum  of  0/.  13i.  3d.,  being  the  chArm  «( 
luiring  into  the  insanity  ot  tbe  said  Henry  Xeni 
and  his  conveyance  to  the  asylum;  and  the  sam«( 
IIW  ir,t.iiL,  being  the  a^regate  amount  of  Ihc 
weekly  turns  for  hia  maintenance  in  the  said  aaylaa 
from  the  S.'ilh  June  18i;4  to  the  2Jth  March  18W? 
And  whether  tbe  aaid  guardiana  ore  liable  ti 
cctly  sum  of  liI".  for  his  ir   '"" 


ently 


.    the    :!3th    March    18G7 


If  this  court  shall  answer  these  questions  or  Iht 
first  in  tlie  affirmative,  the  aaid  order  is  to  bt 
confirmed ;  but  if  tbe  court  shaU  answer  the  fbtt 
queitiun  in  the  negative  then  tbe  aaid  order  it  to  bl 
quastied ;  and  if  tbe  court  shall  answer  the  itcoiri 
question  in  the  negative  and  the  third  in  the 
afflmialive,  or  the  third  in  the  negative  and  the 
second  in  the  affirmative,  then  autji  part  of  ttt 
order  aa  ia  held  to  bo  bad  ia  to  be  quashed  if  tUi 
court  ihnll  think  it  right  to  do  ao. 

And  it  ia  further  agreed  that  a  judgment  in  «■• 
formity  with  the  deciaiun  of  tbia  houourable  c>Mil| 
and  for  auch  cotta  a«  auch  court  shall  adjudge  Am 
be  entered  on  motion  by  either  party  at  the  gciml 
quarter  aeasions  ot  the  peace  to  beholden  inandlK 
the  aaid  borough  and  county  next  or  next  bat  OH 
after  auch  dec! lion  shall  have  been  given. 


nAct  t. 
t  and  n 

prisoners)  it  is  enacted  by  sect.  1 

'  cwnn^^^  uider  ur  aeDtesca  at  iWlta,  Iran 
ImpriiiooinrDi.  ornoder  acliaise  of  ao — ■— — 
linn  ball  (or  good  bebulcrar  .    .   .    ori 
rlt  pmceaa  iball  appear  lo  be  Inaana,  ll 

1  when  ancb  pvnon  la  Imprlaaaed  to  li 
iTo  nhTBldana  or  aoriwina,  aa  to  Oia  t 
and  11  11  ahall  be  dolj  cartlllwl  b;  an 


i^wHbts 


ic)a  aa  atomald  .  .  .  u  which  in 
TFd  or  may  have  bwa  alrMdr  ramoM 
be  In  cuilodj  by  virtue  ot  oar  Ilka  0ld« 
ceitlOedta  oneot  Her  Hajaa^'a  priK^ 
bj  two  ptajildaDa  or  aurgeooa  thai  MA 
il  wwiid  Blind,  whereupon  lb*  aild  Sav^ 
ij  lulborliied.  If  auch  penon  ahall  idl 


tiaTC  sirred.  Ihat  he  or  iba  ah 
2  it  ia  enacted; 

Dclpal  Betnlarlea  uC  Malt  aha 


I  afaall  be  lawinl  tor  ii 
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aoMOl  (ba  ine*  of  iIm  eonnij,  ulty,  boronirli.  orpUeo 
M«  moh  panon  la  Impitooiwl  to  tDoaln  Inu  ind  ucarUlE 
a*  feaat  HldsM*  or  iotonnUloa  that  wo  bs  obulnsd 
■itueH  of  thfl  penoDoJ  lenl  dIt&bLIItT  of 
D,  Ih*  pliM  of  hi*  lul  iBBtTHlIliinieal.  BDil 

, — ^  ,,— — sd  of  mnclani  properly  wblcb 

BbasKiUed  Is  Ui  whsr  milnlciuiiw.  li  ihall  be  lnvrul 

raaeh  (wo  jnMlon,  bi  onJer  onder  ihtlr  ' 

•  oranMn  i>(  iba  pmUli  wbera  ther  adjndi 

I  IkvtDUT  RUled,  or  Is  cut  *iKb  puiih  b 

iOB  doelued  faj  Uia  Poor  Law  CommlHtoD 

"—  -■--  "1  boanl  ol  I 


flm.  or  noapuola  for  iDuna  paiuni,  and  lo  paj  nicb 
aUy  aooi  u  ibar  or  an;  two  tiuUcu  iball  by  vrlUng 
J»  ttair  handi.  (torn  tlmi  u  llrDn.  dlreqi  for  bis  ar  bar 

■■  ba  DonllDad,  Ac 

CUtridTr,  Q.C.  ( IFjmfflnni  SuA  with  him)  now 
mved  for  the  reapondentB.  The  SraC  objection 
tfakt  the  joitice)  bad  no  juriadlction  to  make  the 
dcr,  inaimuch  u  the  lunatic  tras  not  at  the  time 

fritoMr  In  the  M7lu[n,  the  worda  of  the  3od 
SHOD  of  the  3  £  4  Vict.  c.  54  being,  it  gha!!  be 
»fid  for  two  jaaticei  of  the  peace  of  the  county, 
^(Ac,  "  lehern  Hch  peruM  it  Impruoaed,"  to  inquire 
li  ftod  sicertain,  &c.  [Cockdubn,  C.  J.— The 
dcr  waj  certainl;  made  ojitr  hie  term  of  imprlson- 
nt  b«I  expired].  Whilat,  however,  he  i«  in  the 
ylwn  he  cannot  be  taken  out  without  the  cunient 

(be  Lunacy  CommlMloner*.  The  power  of  the 
CNtary  of  State  extendi  beyond  the  period  of 
■riMmment  Ai  the  cuitody  cannot  be  put  an 
■  to  whilft  he  remain!  iniaiic,  *o  the  inquiry  may 
W  idace  at  any  time  whilst  he  1*  in  the  asylum : 
te.  T.  Tht  J«,llca  oftht  ir«/  Riding  of  Yorhhiri, 
'it.  J.  18,  M.  CO  CLuijH,  J.— The  argument  on 
•  other  aide  i»  that  the  Inquiry  maat  take  place 
kBat  the  lunatic  ii  in  prison.  That  cannot  be 
iMSUy  BO,  ai  he  is  not  really  in  priaoa  whilat  in 
m  a^lnm.j  It  ii  objected  secondly  that  a*  the 
tan  «t  Derizea  is  within  the  borough  of  Devizes, 
Inch  haa  its  own  commission  of  the  peace,  the 
«ii^  jaaticei  hkd  do  jurisdiction  to  make  the 
d^.  Bat  that  ii  provided  for  by  sect.  6  of  the 
:  A  12  Tict.  e.  43. 

AfaaJ  {Loptt  with  btm').— Ai  regard*  the  flnt 
ijtcUon — it  ii  contended  that  when  die  sentence 
M  n^red  the  jnstieei  had  no  jurisdiction  under 
»  S  ft  4  Vict.  c.  S4,  to  make  this  order.  [Cock- 
nu,  C.J.— Yonr  contention  would  lead  to  this 
Onardinary  state  of  things,  that  when  the  period 
(  imprisonment  expired,  the  lunatic  should  be  set 
(liberty.]  They  should  then  apply  to  the  pariah 
■thoritiei  to  take  charge  of  him.  This  is  provided 
V  by  the  23  &.  2i  Vict.  c.  75,  i.  0,  which  enacts 
Ht  "where  by  reason  of  the  expiration  of  his 
Km  ot  imprisonment  or  penal  lervitude,  or  otber- 
iw,  B  person  confined  ia  the  asylum  would  be 
■titled  to  his  discharge  if  duly  certifled  to  have 
Mome  of  Mund  miud,  it  shall  be  lawful  for  the 
Mntaiy  of  State,  by  his  warrant,  to  order  the 
itdurge  of  such  person,  altbongb  he  may  not  have 
am  certifled  as  aforeiiud,  to  the  intent  that  he 
1^  be  placed  in  a  county  lunatic  asylum,  or  otber- 
1m  aabjected  to  the  same  care  and  treatment  aa 
lOBtic*  not  being  criminals."  [Luaa,  J.— Thatcer- 
anlj  leemi  tosupply  theremedy.]  Aaregards  the 
eood  objection,  namely,  the  want  of  juriidicCion 
'  the  county  justices,  although  the  6th  section 
JTe*  joitioei  of  a  county  a  power  to  act  aa  such  in  a 
Mongb,  yet  the  35th  section  enacts  that  the  statute 
■all  not  apply,  amongst  other  matters,  to  any  war- 
■at  or  order  for  the  removal  of  the  poor,  nor  to  any 
wliilBliits  or  orden  made  with  reipect  to  lunatici, 
r  the  exwuea  locumd  In  ibe  lodging,  mainte- 
Hica,  "—^V""!  dothing,  or  can  of  any  lunatic  or 


ioaane  person  ;  and  althougb  the  26  &  27  Vict.  c.  77, 
enacts  that  the  eth  section  of  the  11  &  12  VicL 
c.  48,  shall  be  construed  as  if  the  35th  section  of  the 
II  &  12  Vict.  c.  43  were  not  enacted,  yet  it  is  con- 
tended that  the  6th  section  has  no  application  to 
such  a  proceeding  ai  thia.  [Buckbhrh,  J.^The  last 
Act  cerCainljmuit  be  taken  as  entirely  removing  the 
restriction.]  Thirdly,  it  is  contended  that  the  notice 
was  improperly  signed,  and  that  it  should  have 
tieen  signed  by  the  clerk  of  the  peace.  It  is  also 
inaiated,  as  a  fourth  objection,  that  the  order  ia  bad 
as  far  la  regard!  the  amount  for  the  past  mainte- 
nance. The  general  rule  against  auch  a  claim 
can  only  bo  excepted  to  by  the  express  enactment 
of  the  Legialature,  and  there  is  no  such  enactment 
in  the  present  case.  In  case  the  proceedings  are 
taken  under  the  IG  &  17  Vict,  c  97,  s.  97,  there  is  a 
power  to  direct  the  expenses  of  a  Innatic  incurreil 
within  the  previous  twelve  months  to  be  paid  ;  but 
that  Act,  by  lect.  1S3,  ii  not  to  affect  the  3  £  4 
Vict.  c.  54: 

Ra  V.  Mafiiiltn.  8  B.  ft  C.  78; 

Oa  r.  a.  Nicknbu,  Lrieabr,  3  A.  A  E.  79  ; 

Rig  V.  Sarlon,  8  A.  *  E.  78. 


be  for  a  week,  a  fortnight,  or  a  year.  [Mbllos, 
J. — It  is  in  your  favour  that  the  justices  are  to 
inquire  and  ascertain  the  expeniei  of  hia  mainte- 
nancc.j  The  keeper  of  the  asylum  is  bound  to  take 
the  lunatic  and  some  expenses  must  be  incurred 
before  his  settlement  can  be  ascertuned. 

CocKBDRir,  C.  J.— Three  objections  have  been 
made  to  the  validity  of  the  order  which  is  the  sub- 
ject matter  of  the  present  discussion  ;  two  of  them 
which  go  to  the  onlers  in  the  whole,  and  the  third, 
which  atFecti  only  part  of  it,  and  with  regard  to 
the  two  objections  taken  to  the  whole,  I  am  of 
opinion  that  our  decision  must  be  in  favour  of  the 
respondents.  The  first  objection  ia  that  the  order 
in  question  was  made  after  the  period  to  which  the 
lunatic  had  been  sentenced  for  a  term  of  Imprison- 
ment had  expired.  Kow  the  facts  lie  in  a  very 
short  compass.  It  appears  that  the  pauper  who 
had  been  convicted  of  felony  and  sentenced  to  a 
year's  imprisonment,  pending  the  imprisonment 
became  insane,  and  by  an  order  of  the  Secretary  of 
State  on  the  18th  June,  1364,  he  was  directed  to  be 
removed'  to  the  Connty  Lunatic  Asyluni  at  Britton 
Fen7,  in  the  county  of  Glamorgan.  He  was 
accordingly  so  removed.  No  application  was  made 
for  an  order  tor  his  maintenance,  under  the  3  &  ( 
Vict.  c.  G4,  from  tbo  date  of  the  order  of  the  Secre- 
tary of  State  on  the  16th  June;  1S64  until  the 
month  of  March  1 866.  It  appear*  that  in 
the  meanwhile,  firstly  in  August  1365,  and  subse- 
quently in  December  18GB,  the  keeper  of  the  lunatic 
asylum  of  the  county  of  Glamorgan  applied  to  the 
parish  in  which  the  settlement  of  the  pauper  haa 
been  adjudicated  to  be,  for  the  money  due  in 
respect  of  hi*  maintenance ;  on  both  occasions  the 
parish  replied,  and  I  think  properly  replied,  that 
there  had  been  no  order  made  on  them  by  the  Act 
of  Parliament  for  the  maintenanceof  the  pauper.  I  say 
they  properly  made  that  answer,  because  the  pauper 
not  being  within  the  parish,  they  were  ni>t  bound  to 
provide  for  a  pauper  conflned  in  a  lunatic  asylum 
except  under  an  order;  and  any  payment  made  by 
them  would  have  been  made  by  the  overseen  in 
their  own  wrong.  No  onler  was  applied  for  until 
the  month  of  March  1867.  Now,  as  it  appeared 
upon  this  case  that  the  order  was  made  after 
the  expiration  of  the  period  of  imprisonment  to 
which  the  lunatic  had  been  sentenced,  the  objecCioa 
was  (hat  the  order  was  therefore  bad ;  and  I  confess 
that  at  flnt  I WBJ  itmckTittL  th««s^msQ.\,,t^'\. 
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thouf^ht,  on  a  cursory  view  of  the  provisions  of  tho 
•tatute  that  it  was  a  fatal  objection.  I  think  that 
is  altuj^L'thcr  removed  by  a  more  careful  examina- 
tion of  the  section,  the  language  of  which  is  capable 
of  being  construed  to  mean  tliat  though  tho  period 
of  imprisonment  had  expired,  yet  that  if  the 
man  during  the  period  of  his  sentence  had  been 
transferred  if rom  the  prison  in  which  he  was  sentenced 
to  be  imprisoned  to  a  lunatic  asylum  under  the 
flection  of  the  Act  of  Parliament  he  should  be 
entitled  to  his  discharge  at  the  expiration  of  the 
period  of  his  sentence  ;  and  that  construction  is  alto- 
gether borne  out  by  the  provision  of  tho  subsequent 
Act  which  expressly  authorises  tliat  if  he  be  not  then 
recovered,  and  not  restored  to  soundness  of  mind, 
the  Secretary  of  State  may  make  an  order  for  his 
discharge,  and  for  his  being  sent  to  some  lunatic 
asylum,  or  treat  him  as  a  pauper  lunatic.  The  law 
relating  to  lunatics  shows  plainly  that  though  the 
period  of  the  sentence  had  expired,  yet  but  for  that 
provision  the  lunatic  could  not  have  been  removed 
from  a  place  to  whicli,  by  the  previous  order  of  the 
Secretary  of  State,  he  had  been  directed  to  be  taken. 
I  think,  therefore,  that  that  objection  fails.  The 
6?cond  is,  that  the  order  of  the  justices  directing 
the  pajrment  for  the  maintenance  of  the  pauper  was 
made  by  justices  who  were  acting  within  the  borough 
of  Deyizcs,  they  being  not  borough  butcounty  magis- 
trates ;  and  it  is  said  that  though  the  Act  of' 11  &  12 
Vict.  c.  4.-),  by  the  6th  section,  expressly  gives 
magistrates  for  the  county  when  acting  as  county 
magistrates  within  a  borough  a  limited  and 
independent  jurisdiction,  to  discharge  in  all  respects 
the  functions  of  county  magistrates — and  though 
they  may  not  have  a  peculiar  jurisdiction  for  that 
part  of  the  county  in  the  ordinary  sense — that  that 
does  not  api)Iy  in  the  case  of  orders,  inasmuch  as 
the  Act  1 1  &  12  Vict,  relates  only  to  county  matters, 
^nd  it  would  not  apply,  though  introduced  by  cap.  43 
in  the  same  year,  with  reference  to  orders  made  by 
magistrates.  Now  that  does  not  arise,  because,  by 
the  effect  of  the  Srith  section,  the  whole  operation 
of  the  Act  is  limited  with  reference  to  obtaining 
settleuient  orders  with  regard  to  pauper  lunatics. 
That  Would  be  so  as  far  as  that  Act  is  concerned. 
Then  we  have  another  piece  of  legislation,  the 
25  i&  20  Vict.  c.  37,  which  enacts  that  sect.  35  shall 
be  repealed  so  far  as  it  has  operation  to  control  the 
€th  section  of  the  statute,  lliat  is  one  of  the  most 
remarkable  cases  that  in  a  long  course  of  practice 
has  ever  fallen  under  one's  experience  to  hear  of. 
IIov\^vcT.  there  it  is,  and  I  tliink  the  effect  of  it  is 
what  I  i)ointed  out  in  the  course  of  the  argument, 
that  ii  K-aves  the  Gth  section  standing  as  it  was  as 
ai)pli('able  to  these  orders,  but  does  not  bring  them 
within  the  operation  of  the  rcstof  the  Act,  and  there- 
fori>  not  within  the  11th  section,  which  iniix)se8  a 
limitation  as  to  the  time  within  which  orders 
obtained  under  the  authority  of  the  Act  must  be 
procured.  That  objection,  therefore,  also  fails. 
Now  tlien  we  come  to  the  one  that  goes  to  a  part 
only  of  the  order,  that  is  to  say,  to  so  much  of  it  as 
is  retrospective.  The  order  provides,  with  reference 
to  the  rate  of  pa}nuent,  that  the  parish  shall  pay  all 
the  arrears  which  shall  accrue  from  the  period  of 
the  man  beini;^ent  to  the  Glamorgan  County  Asylum, 
amounting  to  the  sum  of  1 14/.  lbs.  id.  The  question 
arisen  undiT  the  2nd  section  of  the  Act  of  the  3  &  4 
Vict.  c.  51.  whetlier  there  can  be  such  a  thing  as  an 
ordi-r  for  the  payment  of  any  sums  for  the  mainten- 
ance of  the  lunatic  to  tlie  time  of  his  removal  to  the 
lunutic  asylum,  to  which,  by  the  order  of  the  Secre- 
tary of  Slate,  he  was  to  be  removed  at  the  date  of 
the  order?  1  quite  feel  the  force  of  all  the  obscrva- 
ti«)ns  made  by  ^Ir.  Coleridge  as  to  the  very  great  im- 
portance of  the  mischief  tliat  would  arise  from  holding 
that  an  order  cannot  be  retrospective.  No  doubt  it 
is  a    very  serious  thing  to  contemplate   tliat   a 


lunatic  may  be  sent  under  such  an  order  to  t 
lunatic  asylum,  and  the  keeper  have  no  altemativs 
but  to  receive  him.    If  an  interval  elapses  between 
the  time  of  such  reception  and  the  time  of  making 
the  order  for  his  maintenance,  if  the  order  cannot 
be  retrospective  in  its  operation,  and  cover  tliit 
period,  his  position  is  one  that  it  is  not  satisfactoij 
to  contemplate.    On  the  other  hand,  if  the  Legida- 
ture  has  not  provided  for  such  a  case,  I  think  it  is  not 
incumbent  on  us,  or  open  to  us,  to  legislate  to  meek 
such  an  omission,    however  lamentable    we  may 
think  it  to  be.    The  justices  arc  to  inquire  into  tae 
settlements  of  persons  so  removed,  and  then  having 
ascertained  the  place  of   settlement,  they  are  to 
order   that    the   parish  shall   pay  all  reasonable 
charges  for  inquiring  into  such  person's  insanity. 
Then,  secondly,    in    case    the    parish    of    settle- 
ment   shall    be  in  a  union,  they  shall  make  n 
order  to  pay  all  reasonable  charges  for  conveying 
the    pauper   to    the    county  lunatic  asylum,  or 
receptacle  for  insane  persons.     Then  comes  the 
third    provision  "  to  pay    such   weekly  sum  ei 
they  or  any  two  justices  shall  by  writing,  under 
their  hands  from  time  to  time  direct,  for  his  or  her 
maintenance    in  such  asylum  or   receptacle,"  to 
which  the  pauper  shall  be  so  removed.     iSow,  prima 
Jacie,  that  language  seems  to  me  to  be  proepeo- 
tive.    There  is  nothing  in  it  which  speaks  of  snj 
sums  to  cover  the  expenses  of  the  maintenance 
already    incurred,    and  we    start    with    this  un- 
doubtedly indisputable  proposition  of  law  relatmg 
to  contribution  from  parishes  or  other  local  jnrii- 
dictions    for  any  purposes    for    which    rating  ii 
required,  that  the  rate  must  be  prospective,  and  not 
retrospective,  for  the  reasons  given,  namely,  it  ii 
right  that  the  expenses  shall  fall  on  those  who  ue 
at  the  moment  the  ratepayers  of  the  parish,  and  if 
they  delay  for  any  considerable  period  to  make  i 
rate,  they  give  it  a  retrospective  operation,  and  they 
arc  making  the  people  of  to-day  pay  for  the  ei- 
penses  of  those  of  yesterday,  which  is  unjust.    Be 
that  right  or  wrong,  it  is  not  for  us  to  inqun 
into.      To  be   sure   the   end  might   bo   attuned 
by  allowing  the  order  to  be  made  retrospective^ 
provided  it  is  applied  for  within  a  reasonable  time. 
But  I  And  nothing  in  the  statute  that  in  anywi/ 
leads  to  such  a  supposition.    The  statute  is  sileitf 
altogether  as  to  imst  expenses.     It  specifies  the 
expenses  of  entering  into  tlie  inquiry,  and  theexpeniei 
of  removal  of  the  pauper,  and  then  it  stops  short 
and  says  nothing  as  to  the  interval  between  the 
removal  and  the  order,  but  provides  that  the  justicei 
shall  make  an  order  for  the  payment  of  a  weekly 
sum  for   the   maintenance   of   the   pauper.     Nov 
the  fact  is,   there    being    in    the    first    place  no 
provision    in    reference    to    this    interval  in  this 
or    any    enactment    whatever,    it     is    an    onier 
that    there   shall    be   payment   of  a  weekly  snm 
for  maintenance,   and    that  may  seem  to  cxdnde 
the  authority  on  the  part  of  the  justices  to  nuke  as 
order  for  a  lump  sum,  though  it  may  be  at  the  rate 
of  so  much  per  week  in  resi)ect  of  bygone  expeniei. 
I  regret  to  come  to  this  conclusion,  though  the 
lamentable  consequences  to  which  it  may  lead  ma/ 
be  averted  by  the  attention  of  the  Legislature  being 
called  to  it :  but  the  fixed  principle  with  regard  to 
rating,  established  by  a  long  series  of  decisions,  if 
what  I  have  state<l,  and  we  should  be  introducing 
a  very  dangerous  doctrine,  and  considerable  con- 
fusion in  the  law,  if  we  were  to  hold  that  under  thii 
enactment  the  justices   had    authority    to    make 
this  retrospective  order.    It  will  be  better  to  leave 
it  to  the  Legislature  to  cure  the  omission  than  to 
take  upon  ourselves  to  legislate  upon  it ;  it  woold 
be  an  usurpation  of  the  functions  of  the  I^gislatnre 
if  we  were  to  do  so.    I  think,  therefore,  that  the 
part  of  the  order  of  the  justices,  so  far  as  it  relates  to 
the  114/.  cannot  staod. 
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Blackburn,  J. — I  am  of  the  same  opinion  on  all 
pointo  bat  one,  which  I  shall  mention  presently,  and 

I  cu  only  say  that  I  do  not  dissent  from  the 
opinion  of  my  lord  and  my  brothers  upon  the  others, 
iKcaase  I  would  not  do  that  without  taking:  more 
time  to  consider.  I  will  only  say,  as  I  have  known 
judges  say  before,  at  present  I  feel  too  much  doubt 
to  concur  in  the  conclusion,  but  not  enough  to 
tnable  me,  without  further  consideration,  to  give  a 
dutinct  expression  of  my  opinion.  The  first  great 
foestion  that  arises  is  upon  the  3  &  4  Vict.  c.  54 ; 
and  by  the  1st  section  it  is  enacted  that  when  a  per- 
son is  in  confinement  under  a  sentence,  and  it  shall 
bo  certified  by  two  justices  that  he  is  insane,  then 
il  ■ball  be  lawful  for  any  two  justices  of  the  peace 
of  the  county,  city,  borough,  or  place  where  such 
person  is  imprisoned,  to  inquire,  with  the  aid  of 
two  physicians  or  surgeons,  as  to  the  insanity  of 
ioch  person,  and  if  it  shall  be  duly  certified  by 
tnch  justices,  and  such  physicians,  or  surgeons,  that 
soch  person  is  insane,  it  shall  be  lawful  for  one  of 
Her  Majesty  Vprindpal  Secretaries  of  State,  upon 
neeipt  of  such  certificate,  to  direct  by  warrant 
vnder  his  hand,  that  such  person  shall  be  removed 
to  such  county  lunatic  asylum  or  other  proper 
vneptacle  for  insane  persons  as  the  Secretary  of 
Stale    may    judge   proper    and   appoint."     That 

II  the  first  part;  the  Secretary  of  State  chooses 
the  lunatic  asylum  or  proper  receptacle,  and 
he  directs  that  the  lunatic  shall  be  taken 
there.  Then  it  proceeds,  ''And  every  person 
■o  lemored  under  this  Act,  or  already  removed  or 
in  custody  under  any  former  Act  relating  to  insane 
prisoners,  shall  remain  under  confinement  in  such 
county  asylum  or  other  receptacle  as  aforesaid  (that 
is  the  one  which  the  Secretary  of  State  has  selected), 
or  in  any  other  county  lunatic  asylum."  fHis  Lord- 
ship read  the  section.]  Now,  stopping  with  that 
int  section,  I  quite  agree  with  my  Lord  and  the 
nrt  of  the  court  that  the  real  construction 
of  it  seems  to  be  that  the  Secretary  of  State  may 
Mod  him  there,  and  he  shall  continue  there  until  he 
toeomes  of  sane  mind,  the  Secretary  of  State  having 
the  priwer  to  change  his  place  of  asylum  until  he  is 
of  s«)nnd  mind,  then  if  he  thinks  it  ex^iediont  he 
shall  be  discharged.  I  think  that  then,  during 
the  interval  between  the  time  when  ho  thinks  it 
expedient,  and  the  time  when  the  person  is  found 
ol  Miund  mind,  he  is  still  in  custody  under  the 
direction  of  tlie  Secretary  of  State,  nml  consequently 
he  is  to  be  maintained  in  tlie  same  manner  as  lie 
would  be  during  the  period  he  was  in  the  lunatic 
asylum  before  his  sentence  had  oxpirt^d.  So  far  we 
all  agree.  And  then  comes  the  question,  how  is 
that  to  be  paid  for ;  how  is  the  maintenance  to  be 
piuvided  for  during  the  time  ?  The  first  section  is 
silent  as  to  that.  The  Secretary  of  State  sends  him 
to  the  lunatic  asylum,  and  there  is  morally  and 
equitably  a  duty  imposed  on  the  Secretary  of  State 
which  makes  it  incumbent  upon  him  to  see  if  the 
lunatic  asylum  keeper  has  incurred  expenses.  There 
is  no  law  laid  down  against  thu  Secretary  of 
State,  and  the  keeper  of  the  lunatic  asylum, 
when  he  takes  a  man  in  this  way,  can  only 
apply  to  the  bounty  and  equitable  consideration 
of  the  Crown.  The  second  section  provides  how  it  is 
to  lie,  and  enacts  *'  that  in  all  such  cases  as  aforesaid. 
unless,  &c.,  ...  in  such  asylum  in  which  he 
or  hhe  shall  be  confined."  [His  Lordship  read 
the  part  of  the  section  contained  within  these 
words. J  And  in  the  case  of  any  ])erson  retnovcd, 
if  the  settlement  shall  not  be  found  out  or  ascer- 
tained, they  shall  make  an  order  on  the  treasurer 
of  the  county.  I  read  these  wonU  as  applying 
to  the  present  case,  and  upon  which  I  entertain 
doubts.  I  have  pointed  out  that  the  keei>er  of 
tfafc  lunatic  asylum  has  no  claim  upon  the  Govern- 
ment in  strict  law,  merely  an  equitable  one ;  he 


cannot  get  anyone  to  pay  him  until  such  time  as  he 
obtains  an  order  adjudicating  the  settlement  in  a  par- 
ticular parish,  or  in  the  other  view  of  the  case  adju- 
dicating it  on  the  treasurer  of  the  county  to  pay  on 
the  ground  that  no  parish  can  be  ascertained.  It 
does  not  say  the  treasurer  is  to  pay  ''  whilst,"  but 
only  **  after."  Now,  during  the  time  in  which  the 
person  may  bo  so  confined  it  must,  I  should  say,  in 
almost  every  case,  take  some  little  time,  some  few 
weeks,  in  the  very  shortest  case ;  in  some  cases  it 
may  take  a  long  period  of  many  months.  Then 
comes  the  difficulty  we  have:  auring  the  period 
whilst  it  has  not  been  ascertained  on  whom  the  order 
is  to  be  made  the  lunatic  must  not  starve,  and  the 
keeper  is  obliged  to  support  him,  and  the  Legisla- 
ture can  never  have  intended  that  that  man  should 
bear  the  expense  of  his  maintenance  ;  it  is  impossible 
they  could  have  meant  that.  And  then  comes  the 
other  view  of  the  matter  where  during  this  period 
the  back  payments  have  been  running  on.  If  you  have 
an  order  at  the  end  of  that  time  there  is  no  doubt  the 
consequence  must  follow  that  the  parish  is  called 
upon  to  pay  a  sum  for  past  expenses,  and  no  doubt 
the  parishioners  would  be  reluctant  to  do  that. 
Then  consequently  it  comes  to  this :  if  at  the  time 
of  the  order  some  of  the  ratepayers  are  changed 
(though  under  ordinary  circumstances  the  principal 
part  of  them  would  be  remaining),  the  Legislature 
would  say  that  is  the  natural  consequence  because 
the  period  is  short;  but  a  case  may  well  arise 
where  the  period  is  many  years.  No  doubt 
it  may  be  hard  upon  the  parish.  Another  view 
of  the  case  is  to  say  there  shall  be  no  back 
payments  at  all,  and  that  the  keeper  of  the  lunatic 
asylum  shall  in  every  case  bear  his  own  expense,  and 
get  it  from  the  moral  and  equitable  consideration  of 
the  Treasury  if  he  can.  I  feel  in  each  of  these  cases 
a  great  difficulty,  but  I  feel  no  doubt  that  if  the 
attention  of  the  Legislature  had  been  called  to  it,  they 
would  have  made  an  enactment  to  provide  for  the 
case  in  express  and  clear  language  that  the  payment 
should  date  from  the  time  at  which  he  is  sent  to  the 
asylum,  and  it  should  be  obligatory  to  get  the  order 
made  within  twelve  months.  But  that  the  Legislature 
had  not  hod  their  attention  called  to  that  is,  I 
think,  certain.  Now  comes  the  first  question, 
what  are  the  words,  and  what  do  they  mean? 
The  Act  says  the  order  is  to  be  made  "  to  pay  such 
weekly  sum  as  any  two  justices  shall  by  writing, 
under  their  hands  from  time  to  time,  direct  for  his 
or  her  maintenance,  in  such  asylum  or  receptacle 
in  wliich  he  or  she  shall  be  confined."  Does  it  mean 
maintenance  from  the  date  of  the  order  during  the 
confinement  already  unprovided  for,  or  does  it  mean 
maintenance  from  the  day  and  the  time  he  is  sent 
to  the  asylum  ?  Surely  in  equity  and  justice  to  the 
keeper  of  the  asylum  it  should  be  the  latter,  the 
maintenance  arising  from  that  time.  Then  comes 
later  a  section  in  which  nearly  the  same  words  are 
used,  that  they  may  direct,  if  there  is  property  of  the 
criminal  lunatic  ascertain e<l,  that  it  may  be  used  for 
**  the  maintenance,  clothing,  medicine,  and  care  of 
any  such  insane  person."  It  is  perfectly  clear  that 
the  intention  was  that  the  property  should  be 
applied  for  the  maintenance,  clothing,  medicine  and 
care  of  any  such  insane  person  from  the  time  he 
was  sent.  In  that  case  it  would  bo  plain.  I  am 
inclined  to  think  that  the  true  construction  of  the 
section  is  to  make  the  weekly  payments  relate 
back  to  the  time  he  was  sent  to  the  ssyluni.  The 
difficulty  I  have  is  that  not  only  as  a  gi»ni.Tjil  prin- 
ciple the  rates  are  payable  by  a  fluctu.Hting  body,  but 
if  they  are  retrospective  the  debts  of  the  old  rate- 
payers would  be  paid  by  the  new  ones.  There  have  been 
many  decisions  already  upon  that.  There  is  one  in 
8  B.  &  C.  78,  li'ff.  V.  Maulden,  and  the  words  used 
by  Lord  Tenterden,  express  that  principle  pretty 
clearly  to  that  effect.    I  think  on  looking  at  that 
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case  Lord  Tenterden  has  not  expresaed  it  bo  stronglj 
as  it  was  cited  to  us.    The  argument  there  was  yery 
much  what  I  have  heen  listening  to  in  construing 
this  very  Act  very  much  as  though  it  was  just  and 
necessary  it  should  he  retrospectiTe  in  many  cases ; 
but  the  counsel  in  the  argument  points  out  that 
that  is  not  done,  for  in  the  series  of  Acts  referred 
to,  there  was  a  proTision  that  when  a  pauper  was 
sent  to  a  lunatic  asylum  you  might  make  an  order 
for  his  maintenance.   Lord  TenteMen  says  at  the  end 
of  his  judgment,  that  as  there  was  a  power  to  make 
this  onier  at  once,  there  was  no  need  to  make  a  re- 
trospective order  in  that  case,  and  in  the  absence 
of  need  there  should  not  be  a  retrospective  order 
where  there   are   no   express    words   authorising 
it.    In  the  present  case,  unless  we  are  to  say  the 
keeper  of  the  lunatic  asylum  is  to  be  left  in  this 
unhappy  state  that  he  is  to  spend  his  money,  and  then 
look  for  it  by  petition  to  the  benevolence  and  mercy 
of  the  Crown,  there  is  a  necessity.    Then  comes  the 
difficulty  upon  that.    There  is  the  possible  case  that 
may  be  supposed  of  ten  years,  and  in  this  actual  case 
before  us  there  are  two  years  and  nine  months,  an 
unreasonable  delay,  and  there  is  during  Ibe  period  a 
great  mischief  happening,  which  results  from  the 
delay.    I  cannot  see  for  myself  why,  in  that  state  of 
things,  one  cannot  take  the  middle  course,  and  say 
they  must  oome  within  a  reasonable  time.    If  I 
could  find  anything  like  that,  I  would  most  heartily 
adopt  it,  because  it  is  the  good  common  sense  of  the 
thing ;  and  if  the  Legislature  were  to  consider  it 
they  might  say  in  direct  terms  it  shall  be  retro- 
spective,   but   not   lawful    to  go    beyond   twelve 
months,  so  as  to  make  it  a  legal  obligation  to  pro- 
ceed within  a  reasonable  time.    But  unless  I  read 
in  the  Act  that  which  would  entitle  me  to  interpret 
it  in  such  a  way,  I  am  not  able  to  do  that.    My 
brother  Mellor  thinks  that  such  a  principle  may  be 
introduced.    At  present  I  do  not  see  my  way  clearly 
to  that.    If  I  could  say  the  principle  was  a  reason- 
able time,  I  would  not  hesitate  to  say  two  years  and 
nine  months  is  an  unreasonable  time  for  delay ;  and 
that  being  so,  I  think,  upon  this  point,  as  to  the 
amount  ojf  114/.,  it  was  in  this  position.    I  do  not 
dissent  from  the   court,    but   I  have   too    much 
doubt  to  prevent  me  concurring;    but  this    does 
not  lead    me    to   think  a  further   search    would 
enable  me  to  find  anything  to  remove  that  doubt. 
As   to    the   other  points  I  agree  most  cordially. 
Then   as    to    the   other  point   raised.     It    is    a 
curious  one,  relating  to  a   senes  of  enactments 
before  Jervis's  Act,  and  it  is  whether   the  two 
justices,  who  acted  for  the  county  of  Wilts,  had 
lurisdiction  to  act  for  the  county  in  the  borough.    I 
believe  it  is  the  fact  that  the  county  justices  have 
no  bar  in  Devizes,  where  the  justices  sit.    That  is 
often  the  case  where  the  town  and  the  county  itself 
belong  to  the  county  justices,  as  in  Devizes ;  but 
neverthpless  no  separate  court  over  which  they  have 
jurisdiction.    By  Jervis's  Act  (11  &  12  Vict  c.  42) 
it  is  enacted  that  the  justices  for  the  county  may 
perform  all  offices  for  the  county,  though  sitting 
m  a  borough.     In  the    same  year   by  cap.  43  of 
the  11  &  12  Vict.,  relating  to  justices  who  were 
acting,  it  is  enacted  (by  a  mode  of  legislation  which 
I  do  not  think  is,  generally  speaking,  very  conve- 
nient) in  sect.  G  *'  that  such  of  the  provisions  and 
enactments  in  the  Act  aforesaid,  made  and  passed 
in  this  present  session  of  Parliament,  intituled  '  An 
Act  to  facilitate  the  performance  of  the  duties  of 
justices  of  the  peace  out  of  sessions  within  England 
and  Wales  with  respect  to  persons  charged  with 
indictable  offences,*  whereby  the  justices  of  the  peace 
for    one    county,   riding,   division,    liberty,  city, 
borough,  or  place,  may  act  for  the  same  whilst 
residing  or  being  in  any  such  county,  riding,  divi- 
■ion,  liberty,  city,  borough,  or  place,  of  which  he 
'~  also  a  justice  of   the  peace,   or   whereby   a 


justice  of  the   i>eaoe  for   any  county  at   larye, 

riding,  division,  or  liberty,  may  act  as  such  within 

any  city,  town,  or  jn^cinct  next  adjoining  thereto^ 

or  surrounded  thereby,  being  a  county  of  itself,  or 

stherwise  having  exclusive  jurisdiction  as  are  apfili- 

3a8le  to  the  provisions  of  this  Act,  shall  be  deemed 

to  be  incorporated  into  this  Act  and  to  extend  to  all 

acts  required  or  to  be  performed  by  justices  of  the 

peace,  under  or  by  virtue  of  this  Act  in  as  full  and 

ample  a  manner  as  if  the  said  provisions  and  enact* 

ments  were  hereby  repeated  and  made  parts  of  this 

Act;"  whilst,  in  doing  what  they  do,  they  are  onl^ 

acting  as  county  justices.    But  that  is  only  as  to 

matters  in  this  Act,  and  that  would  apply  to  what 

they  were  doing  in  civil  matters  out  of  sesstoos. 

Then  came  sect.  35,  which  said,  "Nothing  in  tUs 

Act  shall  extend  or  be  construed  to  extend  to  WBf 

warrant  or  order  for  the  removal  of  any  poor  persoa 

who  is,  or  shall  become,  chargeable  to  any  parid!, 

township,  or  place,  or  to  any  complaints  or  orden 

made  with   respect   to  lunatics,  or  the  expenses 

incurred  for  the  lodging,  maintenance,  medidne^ 

clothing,  or  care  of  any  lunatic  or  insane  person.* 

Now,  that,  in  the  very  terms,  though  with  limitap 

tion  as  to  what  orders  may  be  applied  for,  is  made 

to  apply  to  all  civil  proceedings  by   justices  ORt 

of   sessions;    hut   by  the  35th  section  it  says,  it 

shall  not  apply  to  orders  of  removal  of  lanaties; 

and  they  seem  to  have  had  notice  at  the  tiDB 

of   sect.  6,  which   had   said,  in  very  plain   and 

sensible  language,  that  the  justices  for  Wiltshira 

may  act  for  Wiltshire,  when  sitting  in  the  cooatj 

house,  though  it  happen  to  be  in  the  borough  of 

Devizes.    Sect.  35  says  it  shall  not  apply  to  mattm 

relating  to  the  poor.    And  no  doubt  the  justices, 

not  noticing  that,  have  made  blunders,  and  sat  oa 

poor-law  matters  and  other  things.    Then  came  tha 

Act  to  amend  that  Act,  and  it  is  enacted  that 

the  35th   section  of   the  Principid  Act  shall  not 

apply  to  or  control    the  6th  section  of  the  sams 

Act :   **  And  such  last-mentioned  section  shall  ba 

considered  as  if   the  35th  section  were  not  and 

never  had  been  contained  in  the  Principal  Act^ 

and  any  acts  done,  or  orders  made,  by   jnstioM 

previously  to  the  passing  of  this  Act  which  would 

have  been  valid  if  this  Act  had  been  passed  at  tha 

respective  dates  of  such  acts  being  done,  or  cvdcfi 

made,  shall  be  and  are  hereby  declared  to  be  valid 

accordingly."    It  is  an  enactment  that  does  not 

seem  in  a  sense  to  be  good  law ;  but  that  is  really 

the  Act  of  Parliament.    It  is  in  about  as  confused 

a  state  of  language  as  can  be ;  but  when  one  comas 

to  look  at  it  it  is  plain.    Sect.  6  of  cap.  43  said 

they  may  sit  in  Devizes  when  acting  for  theconn^; 

the  35th  said  nothing  in  this  Act  shall  apply  Is 

poor-law  matters  or  lunacy  orders.    Then  sa^  tht 

Legislature  in  the  last  Act,  "  We  made  a  mistake^ 

and  we  mean  by  sect.  35  to  say  that  it  shall  apply 

to  lunacy  orders."    But  at  the  end  of  the  85lh 

section  comes  a  proviso,  provided  always  the  6lh 

section,  which  says  the  justices  of  Wiltshire  msf 

sit  in  Divizes,  shall  apply  to  this  as  well  as  tha 

other ;  and  that  is  the  plain  intention  in  what  the 

L^islature  have  said.    And  I  certainly  wish  they 

had  used  clearer  and  better  language  to  expieis 

what  they  did  mean. 

Mellor,  J. — I  am  of  the  same  opinion,  and  I 
desire  to  add  nothing  to  what  has  fallen  from  my 
Lord  and  my  brother  Blackburn  on  the  first  yomU 
With  reference  to  the  second  point,  I  will  only  ssy  I 
think  that  the  1st  section  of  the  26  &  27  Vict,  c  77, 
has  the  effect  my  lord  and  my  brother  Blackburn 
have  put  upon  it,  as  being  the  real  meaning  and 
object  of  the  enactment.  I  confess  I  do  not  Know 
what  rational  object  the  Legislature  had.  We  are 
bound  to  assume  that  they  had  a  rational  object  in 
their  legislation.    It  appears  to  me  there  is  no  other 
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Mud  meaning  given  to  it  than  that  which  is  pat 
1  it  hy  my  Lord  and  my  brother  Blackburn. 
tf ect  it  teems  to  be  to  iJfect  the  operation  of 

85tli  section  only,  and  it  has  excluded  the 
cr  of  making  any  orders  touching  those  matters 

things  r^erred  to,  and  by  this  legislation  they 
9  removed  and  done  away  with  much  of  the 
enlty,  not  very  cleariy,  but  still  so  clearly  that 
only  rational  meaning  is  that  which  has  been 
seated.  With  reference  to  the  other  point,  I 
BT  from  the  rest  of  the  court.  I  confess,  that 
•n  I  consider  the  language  of  this  Act  of  Parlia- 
it,  and  the  things  for  which  it  professes  to  legis 
f  it  must  be  considered  that  tiie  expenses  and 
ments  which  it  is  impossible  can  be  paid  instantly, 
It,  therefore,  to  a  certain  extent,  be  retrospec- 
s.  Now,  it  appears  to  me  the  object  of  the  Act  of 
liameot  was  not  to  leave  the  keeper  of  a  lunatic 
Iwn  to  the  equitable  mercv  of  the  Treasury  in 
le  matters.  I  do  not  think  it  would  be  a  satis- 
tory  thing  for  any  person  to  say,  in  such  a  state  of 
samstances,  he  was  to  be  left  to  the  equitable 
aderation  of  the  Treasury.  I  think  the  intention 
s  that,  until  the  lunatic  was  removed  to  the 
ntic  asylum,  all  the  expenses  of  his  maintenance. 

Us  removal,  and  of  the  inquiry  into  his  in- 
lity,  should  fall  upon  the  parish  in  which  he 
a  adiodicated  to  oe  settled.  I  do  not  feci 
J  difficulty  in  dealing  with  the  word  "  main- 
Hooe,''  though  coupled  with  it  is  this :  that  the 
itiees  are  to  make  an  order  for  the  different 
wieers  to  pay  for  his  care  and  maintenance 
I  nch  asylum  or  receptacle  in  which  he  shall  be 
■flaed.  That  is,  by  an  order  of  the  justices  no 
nbt  made  ''from  time  to  time."  These  words 
m  created  a  difBculty ;  but  looking  to  the  neces- 
i^  of  the  case  and  the  circumstances  of  the  case, 
ti|pears  to  me  we  must  give  such  a  construction, 
I  pinble,  and  I  cannot  help  thinking  the  words 
m  krge  enough  to  enable  me  to  put  that  con- 
iliietion  upon  it,  and  I  think  the  justices  have 
■I  floly  power  to  order  the  expenses  from  the  date 
i  Ike  removal,  and  the  expenses  of  inquiring  into 
binsanitjr,  but  also  the  maintenance  in  ^e  lunatic 
9iiai  until  the  time  when  the  application  is  made 
ortbe  order.  So  far  I  should  be  disposed  to  hold 
hil  the  justices  had  power  to  make  the  order, 
kosgfa,  in  a  certain  sense,  retrospective — power 
9  Bske  it  by  virtue  of  the  words  in  the  Act  of 
jViisment,  on  which  the  court  is  to  act.  But  then 
te  I  come  to  consider  whether  or  not  this 
over  may  be  enforced,  I  do  not  see  any  great 
iflealty  in  coming  to  the  conclusion  that  a 
cnon  who  intends  to  avail  himself  of  the  provi- 
ioDs  of  this  Act  of  Parliament,  must  apply  promptly 
id  take  the  steps  the  Act  of  Parliament  says  he 
nit  take.  If  a  person  chooses  by  his  own  previous 
Vbct  to  pay  the  necessary  expenses,  it  is  his  own 
■It,  and  he  cannot  be  permitted  to  go  against  the 
iBciple  of  law  which,  in  the  absence  of  a  statutory 
ictment,  applies.  I  come  to  the  conclusion  that 
cannot  lie  by  and  throw  the  expenses  properly 
plicablc  to  the  year  18G5  on  the  ratepayers  of 
S8,  and  that  being  so,  I  think  the  order  bad  upon 
\i  ground,  and  I  tihink  it  is  on  that  ground  that 
»  applicant  here  is  precluded  from  recovering 
•e  expenses.  Upon  these  grounds  I  come  to  the 
idnalon  arrived  at  by  the  rest  of  the  Court. 

JuiH,  J. — ^The  first  question  is  whether  the  order 
I  made  in  time.  Here  was  a  nrisoner  who  turned 
to  be  insane  while  he  was  under  confinement,  and 
n  he  is  removed  to  the  county  lunatic  asylum, 
ere  he  remains  a  considerable  time  till  he  recovers. 
•  first  question  is,  after  the  imjffisonment  ex- 
•d,  had  the  magistrates  power  to  make  the  order 
If  did  ?  I  cannot  doubt  that  they  had,  inasmuch 
tiie  pcnon  was  removed  as  a  prisoner  in  a  state 


of  insanity,  and  he  is  to  be  retained  there  until  his 
recovery.    So  long  as  he  continues  in  that  place  of 
confinement  it  is  competent  to  the  magistrates  to 
ascertain  his  place  of  settlement,  and  to  order  Ms 
removal  to  the  parish  in  which  he  shall  be  found  to 
be  settled,   who  are  to   pay  for  his  maintenance. 
This  order  was  made  after  the  imprisonment  ex- 
pired, and  I  think  the  magistrate  had  the  power  to 
make  the  order  and  it  is  therefore  good.     The  next 
question  is,  whether  they  had  the  power  to  make 
the   order,  sitting,  as  they  did,  within  the  pre- 
cincts  of    the   borough    of   Devizes?    and    that 
depends  upon  the   construction   to   be   put  upon 
the  clauses   in  the   Act  of   2    &  8   Vict,    and 
subsequent  statutes.     I  agree   with   the  rest  of 
the  court  that  the  effect  of  the  qualifying  Act  is 
to  say  that  the  Gth  section  of  the  1 1  &  12  Vict.  c.  43— 
whidi  enables  the  county  magistrates  to  act  as  such 
sitting  in  the  borough,  and  have  jurisdiction  in  the 
matters  required  to  be  done  by  virtue  of  the  Act, 
inasmuch  as  it  said  it  shall    not  apply  to  any 
orders    made    for    maintenance — shall    apply    to 
orders  of   this   description;  therefore   the  conse- 
quence is,  the  county  justices  acting  in  the  borough, 
and  having  jurisdiction  while  acting  as  justices  of 
the  county,  may  lawfully  make  this  order.    Now 
comes  that  branch  of  the  order  which  imposed  upon 
the  union  a  liability  for  bygone  expenses.    On  that 
point  I  agree  with  my  Lord  Chief  Justice,  that  the 
language  of  the  2nd  section  imposing  the  liability 
upon  the  parish  is  prospective  only,  and  I  am  unable 
to  see  my  way  to  put  in  any  words  to  give  a  contrary 
construction  to  the  Act.   It  says  it  shall  be  lawful  to 
•make  an  order  upon  the  parish  to  pay  **  all  reason- 
able charges  for  inquiring  into  such  person*s  insanity, 
and  for  conveying  him  or  her  to  such  county  lunatic 
asylum,  or  receptacle  for  Insane  persons,  and  to  pay 
such  weekly  sum  as  they  or  any  two  justices  shall 
by  writing  under  their  hands  from  time  to  time  direct 
for  his  or  her  maintenance.*'    Now  inasmuch  as  the 
order  may  be  made  at  any  time,  years  after  the 
settlement,  when  there  has  been  au  order  for  main- 
tenance those  words  may  mean  for  the  whole  of  his 
maintenance  past  and  future,  or  it  may  mean  for  the 
future  maintenance.     The  words  are,   "pay  such 
weekly  sum  for  the  maintenance  as  they  shall  find." 
What  construction  is  to  be  put  upon  those  words  ? 
Do  they  mean  the  whole  of  the  maintenance  past 
and  future  ?    On  this  point  I  am  unable  to  ag^ree 
with  my  brother  Mellor ;  I  am  unable  to  find  any 
qualifying  words,  and  I  must  take  the  whole  of 
them    as    I    find    them.       I    do    not   see   any 
way  for  an  escape.    If  it  is  to  be  for  the  whole 
of  the  past  maintenance,  the  inhabitants  of   the 
parish  may  be  burthened  with  a  liability  which  may 
have  been  going  on  incurring  for  some  years  past. 
Now,  knowing  that  a  rate  cannot  be  made  to  fall 
upon  the  ratepayers  of  to-day  for  debts  incurred  by 
their  predecessors  five  years  ago ;  and  as  I  cannot 
find  words  in  the  statute  imposing  a  liability  on  the 
parish  that  have  a  retrospective  operation,  unless 
something  to  the  contrary  appears  ;   and  seeing 
nothing  in  the  qualifying  Act  that  gives  the  power, 
I  read  the  words  as  having  a  prospective  opera- 
tion only ;  and  as  this  order  was  for  the  past  main- 
tenance for  two  years  and  nine  months,  it  cannot 
be  supported.    I  nave  thought  it  right  to  mention 
that  for  the  reasons  the  Lord  Chief  Justice  has 
given,  and  I  need  not  repeat  them  over  again. 

Order  ofetmons  quashed  as  regards  theW^L  15f .  id^ 
Confirmed  as  to  the  remainder. 

Attorneys  for  the  respondents,  Merriman  and  Co^ 
Marlborough. 
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Saturday,  May  30,  1868. 
Bbo.  v.  The  Highway  Board  of  the  District  of 

KiNGSBRIDGE;  eX/Nirte  CORNISH. 

The  Same;  «r parte Prrrs. 

Highwajfs — Expenses  incurred  in  opposing  a  BiU  in 
Parliwnent— 27  f-  28  Vict,  c  101,  s.  82. 

A  board  of  waywardens  of  a  highway  district  have  no 
powers  to  incur  expenses  in  opposing  a  Bill  in  ParUo' 
ment,  even  though  such  Bill  should  affect  some  of  the 
parishes  in  the  district^  and  the  opposition  should  be 
suocess/uL 

The  board  of  waywardens  of  a  highway  district  op- 
posed in  Parliament  a  BiU  promoted  iy  the  trustees 
of  a  turnpike  road  which  rem  through  fifteen  out  of  the 
twenty-one  parishes  of  which  the  district  was  com- 
posea,  and  the  quarter  sessions  found  that  such  oppo- 
sition  was  bond  fide  and  the  result  beneficial  to  the 
district.  The  board  having  apportioned  the  expenses 
qfsuch  opposition  amongst  the  several  parishes  in  the 
district: 

Beld,  that  the  board  had  no  lawful  authority  to  incur 
such  expenses. 

These  were  cases  stated  upon  appeal  to  the 
quarter  sessions  for  DeTonshire  against  a  certain 
item  of  expense  charged  against  each  of  two  parishes 
in  the  Kingsbridge  highway  district.  The  facts  in 
each  case  were  the  same  except  that  in  Pitt's  case 
it  appeared  in  paragraph  three  that  the  parish  was 
stated  as  not  being  one  of  the  fifteen  parishes.  The 
sessions  gave  judgment  for  the  appellants,  subject 
to  the  following  case  : — 

Upon  an  ap])eal  to  this  court  by  Samuel  Cornish, 
a  ratepayer  of  the  parish  of  Sherford,  one  of  the 
parishes  comprised  in  the  highway  district  of 
Kingsbridge,  in  this  county,  from  and  against  a 
certain  item  of  expense  amounting  to  the  sum 
of  10^  IGs,  5d.y  comprised  in  the  amount  of 
16/.  11<.  ld.n  charged  upon  the  said  parish  of  Sher- 
ford, and  which  last-mentioned  sum  appears  under 
the  head  of  salaries  and  common  charges  in  the 
annual  statement  showing  the  receipts  and  expen- 
diture in  respect  of  the  said  parish,  and  the  appor- 
thmate  part  of  the  expenditure  chargeable  to  the 
said  parish  in  respect  of  the  district  fund  for  the 
year  ending  31  st  Dec.  last,  sent  by  the  highway 
board  of  the  said  district,  pursuant  to  the  prorisions 
of  the  Highway  Act  1864,  and  which  said  sum  of 
101,  164.  6d.  is  the  apportionate  part  of  certain  ex- 
penditure of  the  said  highway  board  in  respect  and 
on  account  of  a  certain  opposition  instituted  by  the 
board  in  the  House  of  Commons  against  the  passing 
of  a  certain  BiU  for  continuing  the  Kingsbridge  and 
Dartmouth  turnpike  roads  trust,  and  for  other 
purposes,  through  the  said  House  of  Commons, 
upon  the  grounds  that  the  said  item  of  expense  has 
been  incurred  in  respect  of  a  matter  upon  which  the 
said  highway  board  has  and  have  no  authority  by 
law  to  make  any  expenditure,  and  that  the  amount 
of  the  contribution  required  to  be  made  by  the  sai  J 
parish  of  Sherford,  as  charged  in  the  said  annual 
statement,  is,  when  compart  with  the  contribution 
of  other  parishes  in  the  said  district,  not  according 
to  the  proportion  required  by  the  Highway  Act 
1864. 

This  court,  upon  doe  proof  that  the- conditions 
contained  in  the  39th  section  of  the  said  Act,  so  far 
18  the  same  are  applicable  to  this  appeal,  have  been 
complied  with,  and  upon  hearing  all  parties  con- 
cerned and  their  counsel,  doth  order  that  the 
account  of  the  same  highway  board  be  rectified  by 
striking  out  the  item  of  expense,  amounting  to 
10/.  16«.  Bd,  so  appealed  against,  and  the  same  is 
hereby  xectifled  accordlDgly,  subject  to  the  opinion 


of  the  Court  of  Queen's  Bench  on  the  following 
case. 

The  Kingsbridge  highway  district  was  formed  under 
the  25  &  26  Vict,  c  61,  by  a  final  order  made  at  the 
Devon  Michaelmas  Term  on  the  20th  Oct.  1863,  and 
comprises  twenty-one  parishes,  of  which  ^fierford 
is  one. 

The  Kingsbridge  and  Dartmouth  Koad  Trust  was 
constituted  by  the  5  Greo.  4,  c  31 ;  that  Act  was 
repealed  by  the  9  Greo.  4,  c.  12 ;  the  last-mentioned 
Act  was  repealed  by  the  4  &  5  Will.  4,  c  13,  which 
Act  continued  in  force  for  thirty-one  years^  and 
would  have  expired  in  1865  had  it  not  been  ooa- 
tinued  till  the  1st  Nov.  1866. 

The  length  of  turnpike-road  compiled  in  the 
said  trust  is  63  miles  3  furlongs  and  17  poles,  of 
which  40  miles,  6  furlongs  and  31  poles  are  m  fifteen 
of  the  twenty-one  parishes  which  now  form  ths 
Kingsbridge  highway  district,  Sherford  being  one  of 
these  fifteen  parishes. 

Since  the  year  1856  these  fifteen  parishes  have 
been  compelled  to  contribute  from  time  to  time 
towards  the  repairs  of  these  roads. 

In  the  year  1864  memorials  were  addressed  to  the 
Secretary  of  State  for  the  Home  Department  from 
ratepayers  and  others  in  many  of  the  parishes  wixhm 
the  Kingsbridge  highway  district,  setting  forth 
grievances  connected  with  the  administration  of  the 
Kingsbridge  and  Dartmouth  Boad  Trust,  and  pray- 
ing for  redress. 

At  a  meeting  of  the  Kingsbridge  Highway  Board^ 
hereinafter  called  the  board,  held  at  Kingsbridgeoa 
the  8th  Dec.  1864,  twenty  waywardens,  indnding 
the  waywarden  of  Sherford,  being  present,  resolu- 
tions were  passed  condemning  the  system  of  repair- 
ing the  roads  in  the  district  by  the  trustees,  sod 
afBrming  that  it  was  expedient  that  the  powers  of 
the  trustees  should  be  transferred  to  the  board. 

These  resolutions  were  subsequently  sent  to  thi 
Secretary  of  State  for  the  Home  Department 

In  1866  the  board  became  aware  that  the  tmsteei 
of  the  Kingsbridge  and  Dartmouth  Roads  had  intro- 
duced a  Bill,  hereinafter  called  the  BiU,  into  Fa^ 
liament  for,  among  other  objects,  the  continuance  of 
the  trust  for  twenty-one  years. 

Various  resolutions  disapproving  of  the  prorisioni 
of  the  Bill  were  passed  by  the  board ;  and  their 
chairman,  on  the  9th  Feb.  1866,  addressed  a  letter 
to  the  Secretary  of  State,  setting  forth  the  objectioiii 
of  the  board  to  the  Bill. 

To  this  letter  the  Secretary  of  State  replied  on 
12th  Feb.  1866,  to  the  following  effect:  *'If  the 
board  wish  their  case  to  be  fully  stated  they  should 
put  in  an  appearance  before  tiie  select  committee^ 
to  whom  the  Bill  will  be  submitted." 

The  board  petitioned  Parliament  against  the  Bill 
in  compliance  with  the  standing  ovders  of  the  Houie 
of  Commons. 

Parliament  allowed  the  locus  standi  of  thebofrd 
before  the  select  committee  to  which  the  BiU  wii 
referred,  and  they  were  heard  on  their  petition,  lod 
very  important  amendments  were  made  on  the 
Bill 

The  costs  of  the  opposition  of  the  TxMund  to  the 
Bill  amounted  to  264/L  16«.  2d,  which  sum  vtf 
apportioned  under  the  Act  of  the  27  &  28  Vict 
c.  101,  to  the  several  parishes  in  the  Kingthridgt 
Highway  district. 

Previously  to  Uie  presentation  of  the  said  petitioa 
and  the  incurring  the  said  costs,  no  notice  was  efsr 
given  to  the  ratepayers  of  the  said  parish  of  Shertod 
of  the  intention  of  the  said  board  to  praaent  toA 
petition,  and  to  incur  costs  in  supportof  such  petitSoOi 
nor  was  any  vestry  or  other  public  meeting  of  the  siid 
ratepayers  called  for  the  purpose  of  app^roving  <K 
disapproving  of  the  presentation  of  the  odd  petitte 
and  incurring  of  the  said  costs. 

The  item  of  expenses  charged  to  the  paxUii  of 
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Sherford  in  respect  of  the  said  sum  of  2G4/.  1G«.  2(/. 
wma  10/.  16.«.  id.,  which  sum  was  comprised  in 
the  amoant  charged  upon  the  said  parish  under  the 
liead  of  salaries  and  common  charj^cs  in  the  annual 
statement,  showing  the  receipts  and  expenditure  of 
the  board. 

The  turnpike  roads  of  the  Kingsbridgc  and  Dart- 
mouth trust  pass  through  the  parish  of  Sherford. 

At  tho  hearing  of  the  said  appeal  at  the  quarter 
•essions  aforesaid  the  justices  gave  judgment  for  the 
appellant,  but  without  costis  and  found  that  the 

Siposition  of  the  board  to  the  Bill  was  hondjide^  and 
c  result  beneficial  to  the  district. 
The  question  for  the  court  is,  whether  the  item  of 
expense  aforesaid  charged  to  the  separate  account 
of  the  parish  of  Sherfonl  was  incurred  in  respect  of 
a  matter  upon  which  the  board  had  no  authority  by 
law  to  make  any  expenditure  whatever. 

If  the  court  should  be  of  opinion  that  such  item 
<Kf  expense  was  so  incurred,  the  judgment  of  the 
court  of  quarter  sessions  is  to  be  affirmed.  If  the 
court  should  be  of  the  contrary  opinion,  the  judg- 
ment of  the  court  of  quarter  sessions  is  to  be 
RTersed. 

B.  An'drews,  Chairman. 

By  sect.  32  of  tho  27  &.28  Vict.  c.  101  (Highway 
Act  18G4},  it  is  enacted  (Jinter  alia)  that — 

The  saiaries  of  the  oflBcara  appointed  for  each  district,  and 
sqj  other  expeow*  incurred  by  any  highway  board  for  the 
eommon  niie  or  benefit  of  the  several  parishes  within  sarh 
Mirlct  ahall  bo  aanoally  charged  to  a  district  ftmd  to  be 
^■Dtribated  by  and  ehari^ad  tyx>n  the  several  highway 
jariihiTw  within  such  district,  in  proportion  to  the  rateable 
imhie  of  the  property  in  each  parish,  but  tho  expenses  of  main- 
Mnlog  and  keeping  in  repair  tho  highways  of  each  highway 
yriab  vritbio  the  district,  and  all  other  expenaes  legally  jiay- 
abla  hj  the  highway  board  in  relation  to  such  pariah  .  .  . 
ihaJ]  be  %  separate  charge  on  each  parish. 

Bere  appeared  in  support  of  the  order  of  sessions. 
Ihe  highway  board  had  no  powers  to  incur  anv 
expense  in  opposing  a  Bill  in  Parliament.  Their 
powers  are  defined  by  sect.  17  of  the  Highway  Act 
{25  &  26  Vict  c.  Gl),  namely,  to  maintain  in  good 
icpur  the  highways  within  their  district,  perform 
the  same  duties,  have  the  s&me  powers,  and  be  liable 
to  the  same  legal  proceedings  as  the  surveyor  of  the 
parish  had  under  the  old  Highway  Act ;  and  under 
the  old  Act  of  the  5  &  C  Will.  4,  c.  TjO,  the  only 
eoftB  tho  surveyor  could  charge  against  the  parish 
were  those  of  the  management  and  repair  of  the 
roads.  [Lusn,  J.— Suppose  the  trustees  of  a  turn- 
pike road  were  to  endeavour  to  pass  an  Act  casting 
an  additional  burthen  upon  the  parishes  in  respect  of 
their  roa-ls?]  There  might,  perhaps,  be  a  power  in 
the  vestry  to  authorise  tho  expenditure  of  money 
in  opposing  it.  The  111th  section  of  the  old  Act 
gives  the  inhabitants  in  vestry  a  power  to  agree  to 
defend  any  indictment,  or  to  appeal  again^jt  any 
order,  or  defend  any  appeal,  and  in  that  case  the 
surreyor  might  have  cluirgcd  the  expenses  in  his 
aooounts.  But  in  this  case,  even  if  the  vestry  had 
the  power  to  sanction  this  expenditure,  no  such 
aanction  has  been  obtained. 

Datf  (with  him  J,  F.  CoUier)  was  here  called  upon 
bj  the  court.  It  is  found  by  the  case  that  the  oppo- 
aition  by  the  boud  to  the  Bill  was  bond  jide,  and 
that  tho  result  was  beneficial  to  the  district. 
fMcLLOB,  J. — It  may  have  been  very  public  spirited 
u  the  board  to  have  opposed  the  Bill,  but  the  ques- 
tion is,  have  they  a  right  to  saddle  the  parishes  with 
tte  cost  ?]  Tlie  district  board  now  supersede  the 
veitiy.  xbey  a^  tho  only  competent  body  to  incur 
•nch  costs.  [Mellor,  J. — ^They  certainly  had  a 
Ikbs  siQndi  in  Parliament  to  opposo  the  Bill,  but 
tlMij  siwuld  haTe  obtained  the  consent  of  the  inhabi- 
tants.] The  words  of  the  32nd  section  of  tho  27  &  28 
▼ict.  c.  101  are  Tery  large,  they  are  "  The  salaries 
«f  Um  oflBoen  appQinted  for  each  district^  and  any 


other  expenses  incurred  by  the  highway  board  for 
the  comniftn  use  or  benefit  of  the  several  parishes  within 
such  district  shall  be  annually  charged  to  a  district 
fund.'*  [Lusn,  J. — ^That  means  expenses  ejusdem 
tjr.neris  with  those  before  mentioned.  Mellor,  J. 
— I  cannot  sec  anything  which  contemplates  such 
an  expenditure  as  this.  It  is  a  serious  amount,  and 
not  to  be  incurred  lightly.  Lusu,  J. — I  can  under- 
stand the  reasonableness  of  such  an  exi>ense  whero 
it  is  incurred  for  the  common  good  of  all  tho 
parishes ;  but  here  it  would  be  of  no  benefit  at  all 
to  some  parishes ;  only  those  parishes  through  which 
the  turnpike  road  passes  would  be  affected;  as 
regards  the  other  parishes  they  would  be  in  no 
other  position  than  any  other  parishes  in  the  king- 
dom.] In  Cornish's  case  tho  expenditure  would  be 
lawful  as  it  is  a  parish  through  which  the  turnpike  road 
runs,  and  the  locomotion  in  the  parish,  therefore, 
would  be  a£Fected.  Under  the  Municipal  Corpora- 
tion Act  (5  &  6  Will.  4,  c  76),  several  cases  have 
been  decided  where  a  similar  expenditure  has  been 
sanctioned.  [Mellor,  J. — ^Those  were  cases  af- 
fecting the  entire  borough].  Hie  highway  district 
is  a  confederation  of  parishes.  [Lush,  J.--Only  for 
administration,  not  for  liability].  In  ^  t.  Heathy 
G  Best  &  S.  o78,  the  cost  of  an  indictment  by  the 
board  of  waywardens  was  allowed.  [Lush,  J. — But 
it  was  the  cost  of  a  particular  parish.  Mellor,  J. 
— ^In  their  opposition  to  the  Bill  the  board  should 
have  got  a  clause  inserted  charging  the  costs  of  the 
opposition  to  the  highway  board.] 

j^Iellor,  J.  (a)— I  think  that  the  appeals  were 
correct,  and  that  there  should  be  judgment  for  the 
appellants.  The  items  appealed  against  were,  in  my 
opinion,  properly  disallowed,  as  not  being  within  the 
class  of  expenses  contemplated  by  the  statute.  It 
was  certainly  not  within  the  powers  of  the  old  sur* 
veyors  to  incur  these  costs,  and  I  think  not  even 
those  of  the  vestiy.  The  opposition  may  have  been 
of  interest  to  some  particular  parishes  through 
which  the  turnpike  road  passed,  for  their  liability  to 
repair  it  in  the  event  of  the  funds  of  the  trust 
failing  might  be  affected,  but  it  was  not  for  the 
common  uso  or  benefit  of  the  whole  district.  The 
justices,  I  think,  were  right  in  their  decision. 

Lusn,  J.— I  am  of  the  same  opinion,  and  1  think 
that  the  decision  of  the  sessions  was  right.  The 
highway  board  is  no  doubt  an  administrative  body, 
but  where  they  seek  to  impose  an  ex]>enditure 
upon  the  whole  district  they  must  show  that  it  is 
for  the  common  use  or  benefit  of  the  several  parishes 
within  such  district — such  as  the  salaries  of  officers, 
the  hiring  of  offices,  and  other  matters  of  a  like 
nature.  In  the  present  case  it  is  stated  that  the 
turnpike-road  ran  through  fifteen  out  of  the 
twenty-one  parishes  comprised  in  the  highway  dis- 
trict and  those  fifteen  parishes  were  no  doubt  inte- 
rest^ in  the  Bill;  but  still  the  expense  was  not 
incurred  for  the  common  use  or  l^efit  of  the 
district.  I  do  not  say  how  it  would  have  been  if 
the  board  had  been  authorised  by  the  vestries  of  all 
the  parishes  in  the  district.  That,  however,  is  not 
the  case  here. 

Judgment  ofsesnom  affirmed. 


(d)  CocKBUHX,  C.  J.  and  Blackbuxsi,  J.  were  sitting  in  the 
court  for  Crown  Caaes  Beserved. 


100  MAGISTEATES'  CASES. 


Q.  B.]                                                        Bxo.  V.  Watson.  [Q.  B. 

Hwa  11  "Watu^w  ^^c  appellant  duly  appealed  to  the  aboTe-mentioned 

OEO.  V.  wAwoir.  sessions,  and  the  question  raised  on  the  said  appsil 

Ite  Av  Appxjll  bstwbeh  Joseph  Watsou  (appel-  and  material  for  the  purposes  of  this  case  is,  whethor 

lant)  AND  THE  CBURcawABDENB,   &G.,  OF  THE  the  appellant  and  the  four  respondents  who  are 

Pasish  of  Hessle  (respondents).  rated  in  the  rate  as  above  extracted  are  liable  to  be 

rated  therein  in  respect  of  their  respectiTe  ood^ia- 

Poor  raie^Landa  liable  for  tithes  and  eedenoMticaidues  ^ions  of  so  much  of  the  property  therein  rated  as  is 

in  one  parith,  and  assessabU  to  the  poor  rate  of  another  locally  situate  in  the  said  township  or  hamlet  of 

jx'rith,  Tranby,  it  being  contended,  on  behalf  of  the  appel- 

There  %•  nothing  legaOy  incongruous  in  the  fact  that  lands  lant  that  he  and  they  were  not  legally  liable  to  be 

inav  be  attached  to  one  parish  for  tithes  and  other  rated  to,  and  in  respect  of,  such  property  in  the 

ecdesiastical  liabilities,  and  be  assessable  to  the  poor  pansh  of  Hessle,  but  in  the  adjacent  parish  of  Kiik 

rate  of  anUher  parish,  £Ua,  in  the  said  east  riding  of  which  it  was  ooo- 

TO'                     J  *    si               s    J-     Ml         •  I    J'  tended  that  Tranby  formed  a  part. 

W.  w(u  assessed  to  the  poor  rate  for  the  parish  of  ^he  parishes  of  Hessle  and  Kirk  ElU  arebodi 

Be^e   in   r«pec<   of  c^ain    lands   descnM  as  ancient    immemorial    parishes.      Hessle    consists, 

T  ^*  '^•'^  ""f  Tranby.    The  lands  in  Tranbf  independently  of  the  disputed  district  of  Tranby 

have  from  time  xmn^ial  P^d  tithes  to  the  ad-  „^^^  question,  of  the  township  of  AnUby  and  tlM 

joi^  pansh  of  Kirkhlla,  and  the  ocoipiers  paid  township  of  Hessle,  the  former  of  which  ^ntahis 

chwr^   rates,  ^{^  f^  «rf  ««  oMer  ecc/ejiot-  j^,  own  poor  and  highways  separately,  and  has  its 

Ucalju^    to  Kirk  ElU^  and  ^^evajmy  of  the^  own  oreii^rs  and  surveyors,    lie  churchwardens 

•^^?^  ^Atc*  «ir,*A  f%  aUoa^ned,  and  the  ^^  overseers  of  Hessle  make  poor  rates  for  the 

tnhabiUmU  wm^  ^ij**^  «  ""f  "i^^^  '«  ^f  ^^^?^'  remainder  of  the  parish,  and  which  rates,  like  the 

ground  of  Kirk  Ella,  and  as  to  all  ecdesiasttcal  ^^  ^^    are  commonly  called  rates  for  the 

matters  si^  lands  m  Trwibu  were  umformJif  treated  I^^^yA^  of  Hessle,  but  which  rates  for  a  conside^ 

W  reputed  as  a  P^Jofthe  parish  of  Kirk  Ella,  ^^^  ^^^        ^  „  hereinafter   menUoned,    have 

Boweoer,  for  die  AirtipO jjart,  onc^  /or  ans,thij  included  thrTands  of  Tranby. 

app^^f  to  the  c^^trarsf,  before  that  time,  the  lands  ^he  district  of  Tranby  has  commonly  been  called 

in  Tranby  have  been  rated  to  Ms  relief  oft^  poor  of  ^  township  or  hamlet,  but  it  has  not  maintained  iti 

^"^J^V^^^r^r  f  ^P^i  ^''^  ^  ownpoor  or  highways  separately,  and  never  appointed 

^/<»r  Tranby  as  if  it  were  a  part  of  their  c/«-  ^  constable.    It  consists  of  a  wnsiderable  tiri«t  of 

"^^ '  agricultural  land,  having  on  it  three  or  four  gentle- 

Held,  that  vpon  these  facts  the  appelant  was  rightly  men's  residences,  one  of  which  has  a  lodge  and 

assessed  to  the  poor  rate  for  the  parish  of  Bessie,  farmhouse  attached  to  it.    It  is  adjacent  to  Heisle 

T^^im  ..«  .»  ....w^i  K«  *i.A  •iwx.TA    .MAntt^n^  and  also  to  Kirk  Ella,  but  the  residencee  in  Tranby, 

heinff  resisted  bv  the  churchwardens  and  overseers  '™P  ^^  AuUby,  and  the  overseers  of  that  part  of 

Deing  resisiea  ov  ine  cnurcnwaroens  ana  ojerseers  jj  ^^jg  p^^jj  Yis,se  acted  for  Tranby  as  if  it  were  t 

t  ^.rSSSL    is  ^r^l  ^AT^^h"^^  P^t  of^heir  district     The  earlies^t  »te  of  whidi 

I^hfiT^hn^i^nn   -rf  Sf  JS^  nf  O,^^:  «»ere  is  evidence  is  that  of  the  year  1765.  and  in 

subject  to  the  opinion   of  the  Court  <rf  Queen  s  ^         ^  ^      .     succeeding  yean  the  wtepayai 

Bench  on  the  following  case,  which  was  settled  pur-  inLy^c    "  ,  "tLj  •    *u    Vi     i^^T*           -zlL^ 

....»*  ♦«  ...ia  ^  *»««,.♦  /5  ^u^  icfK  jji^^  iQCT  i»i,<>ilK«  of  Tranby  included  m  the  Hessle  rates  are  inserted 

suant  to  rule  of  court  of  the  1 6thNov.  1867,  whereby  .       j.     ^    themselves,  headed  "  Tranby  Tenanti," 

the  parties  w«re  to  be  at  liberty  to  give   fresh  i^a  ending  with  a  summwyof  thewniuntundir 

evidwioe.  and  the  court  to  draw  inferences  of  fact.  ^^  ^^^  «,,  ^^^  Tranby  Assessment  ;•  but  tldi 

Case  practice  was  not  continued  after  1772,  but  all  the 

On  the  1st  Sept.  1865,  a  poor  rate  was  made  in  persons  rated  both  in  Hessle  and  Tranby  are  in- 

conformity  with  the  valuation  list  then  in  force  by  eluded  in  one  general  list.    The  Tranby  lands  biie 

the  churchwardens  and  overseers  of  the  poor  of  the  also,  as  far  back  as  the  memory  of  living  witneon 

parish  of  Hessle,  in  the  east  riding  of  the  county  extends,  and  for  anything  that  appears  to  the  oon- 

of  York,  which  rate  was  thereafter  duly  allowed  trary  beyond  that  time,  been  rated  to  the  highwaj 

and  published.    In  and  by  the  rate  the  appellant,  rates  for  Hessle. 

Joseph  Watson,  and  the  respondents,  Henry  Bark-  On  the  other  hand  the  lands  in  Tranby  from  the 
worth,  Christopher  Leake  Kingrose,  John  Burstall  earliest  period  were  titheable  to  Eark  EUa,  as  being 
Thompson,  and  John  Percy  Clark,  are  respectively  situate  in  that  parish,  the  occupiers  were  rated  to^ 
rated  for  and  in  respect  of  lands  in  their  respective  and  paid  church  rati'S  in  that  parish,   and  slio 
occupations  situate  in  the  township  or  hamlet  of  Easter  dues  and  all  other  ecclesiasticsil  dues,  sod 
IVanby.  never  paid  tithes,  church  rates,  or  any  ecclesiastioil 
The  following  is  an  extract  from  the  said  rate,  dues  to  Hessle;  someof  the  residents  of  TVanfejhsd 
that  is  to  say :  "  An  assessment  for  the  relief  of  seats  in  the  parish  church  of  Hessle,  but  not  ai  of 
the  poor  of  the  township  of  Hessle,  in  the  east  right,  and  some  of  the  bodies  of  deceased  inhabitsnti 
riding,  in  the  county  of  York,  and  for  other  pur-  of  Tranby  had  been  buried  in  the  church  or  church- 
poses  chargeable  thereon  according  to  law,  made  yard  of  Hessle,  but  this  was  only  under  petmisoon, 
this  1st  day  of  Sept  in  the  year  of  our  Lord  1865,  and  not  as  of  right,  aud  double  fees  had  been  chafiged, 
after  the  rate  of  lOdl  in  the  pound."   (Hero  followed  as  in  the  case  of  strangers.     The  incombent.ol 
an  extract  from  the  poor  rate,  in  which  the  appel-  Hessle  sometimes  married  Tranby  people  when  tt 
lant  and  four  others  were  assessed  in  respect  of  was  wished  he  should  do  so,  but  he  married  theffl, 
certain  lands  and  premises  situate  in  **  Tranby.*^  not  at  Hessle,  but  at  Kirk  Ella  church,  by  theiNr- 
The  case  then  proceeded  as  follows  :~A11  the  pro-  mission  of  the  incumbent  of  that  pariah.     In  net; 
perty  mentioned  in  the  above  extract  is  situate  in,  as  to  all  ecclesiastioil  matters,  Tranby  has  nnlfondy 
and  forms  part  of,   the   township  or  hamlet  of  and  immemorially  been  treated  and  reputed  as  a 
Tranby,  except  the  85a.  3r.  2p.  named  Westfleld,  part  of  the  parish  of  Kirk  EUa.    In  the  year  1791 
ud  toe  one  rood  oamed  Fit-top.    Against  this  rate  an  Act  of  Parliament  was  pasaed  (82  Qeo.  8;  C.109X 


MAOIBTEATES'   OASES. 


Rm.  v.  Watbdit, 


[Q.B. 


Intituled  <*  An  Act  for  diTiding,  eocloiing,  draining, 
■nd  improriDg  the  open  flelds,  meadawt,  paitnrea 
cMnmoiu  and  irute  gronndi  withia  tbe  wrerAl 
townahipi  or  hamlets  of  Beiile,  Aolaby,  and 
7VuibT,iD  tbecoantjofthe  townofKiDgston-upon- 
Hnll,  ud  for  making  a  compensation  in  lieu  of 
tltlw  for  eartain  ancient  enclosed  lands  within  the 
laid  MToal  townships  or  hamlets,  and  also 
within  thtt  township  or  hamlet  of  Woolfortoo, 
«tberwiteWoolfretan,inthesaidconnt7."  TbeAct 
may  he  lefened  to  and  taken  to  fonn  a  part  of  this 
cue.  In  the  preamble  it  wai  recited,  amongst  other 
things,  that  within  the  township  of  Uessle  and 
Anlabj  were  certain  open  fleldl,  gronnds,  and  land) 
therein  respectiTel;  mentioned  and  described,  and 
that  within  the  township  or  .hamlet  of  Tranb;,  in 
the  said  conntj  was  a  certain  open  field  called  by 
the  name  of  "  Tranhy-fleld,"  with  several  pieces  of 
•ward  groand,  the  whole  containing  about  400 
tetea,  which  said  several  open  fields,  meadows, 
faaturee,  common,  and  waste  grounds  in  the 
preamble  mentioned,  are  described  as  situate  within 
tte  teveral  parishes  of  Hessle  and  Kirk  Ella,  the 
Mid  parish  of  Kirk  Ella  being  the  parish  of  Kirk 
Bla  hereinbefore  mentioned,  in  tbe  said  countj, 
■nd  reciting  amongst  other  things  that  tbe  vicar  of 
the  parish  and  parish  church  of  Hessle  aforesaid 
was  entilled  to  certain  glebe  lands  and  common 
ti^ts  within  tbe  said  several  fields,  lands  and 
■roonds  of  one  of  them,  and  that  the  said  vicar  and 
cne  Walter  Sticklaod  wero  respectivel]'  entitled  to 
«n  manner  of  tithes,  both  great  and  small,  arising 
within  anch  parts  of  the  said  fields,  lands,  and 
gronnds,  a*  were  situate  irithin  the  pariah  of  Hessle 
•foresaid,  and  that  Robert  Carlisle  Broadtej,  Esq. 
md  William  Wade.  Clerk,  aa  Ticar  of  the  parish  and 
parish  church  of  Kirk  E^  aforesaid,  were  retpec- 
livelj  entitled  to  all  maimer  of  tithes,  both  great 
nd  mall,  arising  within  such  parts  of  the  said 
Wdi,  lands,  and  grounds  as  are  situate  within  tbe 
JHith  of  Kirk  Ella  aforesaid,  and  that  as  welt  the 
nmctive  townships  or  hamlet  of  Hessle,  Aulabf, 
Md  Tnuibj'  aforoMud,  as  the  lands  in  each  of  them 
WongiDg  to  the  Nveral  proprietors  in  the  said 
Mda,  lands,  and  gronnds  lie  intermixed  and  dis- 
peraed  in  small  parcels.  Commissioners  are  then 
qipointed  for  putting  the  Act  into  execution.  The 
31lh  section  of  the  Act  is  as  follows,  that  is  to  *a; : 
Aad  irhflnvB  lUspatofl  msj  ulie  batwaea  (ha  InhsblUiits  ar 
wmkion  of  lud*  Id  Itaa  tvcpceUiB  lowwhlpg  □[  Hsnla, 
aahb;,  sod  Trsatij  atanssld.  and  sIk  Ilia  Inhabltiou  or 
.  .__._  . ^  tb*  psrlslwi^  (oinilhlpa.  or 


IwLUutuulIn^ 

Tbe  25th  aection  enacts  that  the  commissioners 
should  make  allotments  to  the  said  vicar  of  Hessle 
•Dd  Walter  Stickland  that  should  be  equal  in  value 
to  their  then  glebe  lands  and  grounds  directed  to 
be  Inclosed,  for  and  in  lieu  of  snch  respective  glebe 

By  the  Sfith  section  the  . 
raired  to  make  allotments  to  the 
Hesale,  Walter  Stickland,  Robert  Carlisle  Brondlcj, 
ind  ilotr  ti  Kirk  EUo,  of  the  different  lands 
ienhf  directed  to  be  inclosed  in  lien  of  ail  manner 
t  tithei  both  gteat  and  small,  and  all  vicarial  and 


ecclesiastics!  rightt,  dues,  and  paymeDts  arising  or 
payable  within,  far,  or  in  respect  of  the  lands  and 
grounds  by  the  said  Act  directed  to  he  inclosed. 
Directions  theu  follow  for  the  division  of  the  said 
allotments  amongst  the  said  persons  In  the  said 
sections  mentioned.  Sect.  27  contains  powers  for 
tbe  general  allotment  of  the  residae  of  the  lands. 
By  sect.  32,  after  reciting  that  the  said  vicar  of 
Hewle,  Walter  Stickland,  Bobert  Carlisle  Broadley, 
and  vicar  of  Kirk  Ella,  were  respectively  entitled  to 
certain  great  and  smsil  tithes  arising  out  of  the 
several  messuages  and  ancient  inclosed  lands  within 
the  several  townships  or  hamlets  of  Hessle,  Aulaby, 
Tranby.  and  Woolforton  aforesaid,  and  which  were 
within  the  s^d  several  parishes  of  Hessle  and  Kirk 
EUs,  the  commissioneis  were  requited  by  their  award 
to  order  that  the  owners  of  the  said  messuages  and 
inclosed  lands  should  annually  pay  to  the  sud 
vicar  of  Hessle.  Walter  Stickland,  Bobert  Carlisle 
Broadley,  and  vicar  of  Kirk  Ella,  such  sums  of 
money  as  the  commissioners  should  deem  to  be  a 
just  recompense  for  all  the  lost  mentioned  tithes. 
By  sect.  iS  it  was  enacted  that  the  commissioners 
shotild  draw  ap  their  award  in  writing  with  a  plan 
annexed  thereto  as  therein  mentioned.  The  con- 
cluding provisions  of  this  section  are  in  the  words 
following,  that  is  to  say,  "The  several  allotments 
and  divisions,  and  all  orders,  directions,  and  regula- 
tions and  determinatioas  to  to  be  made  as  aforesaid, 
and  declared  in  and  by  the  same  award,  shall  be 
final,  binding,  and  conclusive  unto  all  the  parties 
interested  therein." 

The  commissiaocrs  appointed  by  and  acting  under 
and  in  execution  of  the  said  Act,  duly  made  their 
award  in  writing  and  dated  the  23rd  Feb.  in  the 
year  of  our  Lord  1796, 

All  the  rated  lands  and  tenements  in  Tranby  men- 
tioned in  the  extract  from  the  rate  appealed  against 
hereinbefore  set  out  in  the  fourth  paragraph  of  this 
case  are  dealt  with  in  and  by  the  said  award  ;  ports 
of  them,  which  consisted  of  old  inclosures  in  Tranby, 
charged  by  the  said  commissiDaera  pursuant  to 
33  of  the  Act  with  tithe  rents  payable  to  the 
said  Bobert  Carliile  Broadley  and  the  said  vicar  of 
Kirk  Ella  and  their  respective  saccetsors  in  lion  of 
their  former  rights  to  tithes  in  respect  of  the  said 
old  enclosures  and  which  tithe  rents  have  been  since 
regularly  paid.  The  remainder  of  the  said  rated 
lands  being  the  greater  part  thereof  and  con- 
sisting of  allotments  of  Tranby  field  and  the  open 
lands  in  Tranby,  were  awarded,  set  out,  and  allotted 
in  different  puts  and  ^tmenta,  to  certain  persona 
through  whom  the  present  owners  and  occnpiera 
thereof,  including  the  appellant,  respectively  derive 
title.  The  award  does  not  purport  to  set  outi 
dotennioe,  or  fix  the  boundaries  of  any  township  or 
parishes  otherwise  or  more  particularly  than  shewn 
in  and  by  the  description  and  declarations  herein- 
after mentioned.  On  the  fifty-one  acres,  in  respect 
of  which  the  appellant  is  rated  in  the  rate  appealed 
against,  about  thirty-eight  acres;are  old  enclosures 
charged  with  tithe  rents  as  above  mentioned.  The 
following  is  the  extract  from  the  award  relating 
thereto,  that  is  to  say:  "Kirk  Ella  Tithing. 
The  whole  annual  payment  to  be  made  to  the 
said  Robert  Carlisle  Broadley,  his  heirs  and 
assigni,"  (Here  followed  the  names  of  two  owners, 
and  tbe  numbers  on  the  plan  and  the  total 
quantity,  together  with  the  amount  of  the  annual 
tithe  rent ;  the  letter  T  being  affixed.)  The  case 
then  proceeded. 

By  the  letter  T.  in  the  above  extract  is  meant  to 
be  stated  that  the  lands  are  in  the  township  of 
Tranby. 

Of  the  rate  of  3L  4>.  2d.  at  which  the  appellant  is 
rated,  2L  *t.  id.  is  in  respect  of  thcss  thirty-eight 
seres  of  old  enclosure. 
Ihe  remainder  of  the  said  fifty-one  oerat  oonaiatt 
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of  new  incliMiareB  allottod  bj  the  said  commiidonera. 
and  declared  by  them  to  be  in  the  t«ld  lownihip  of 
Tranby  and  pariah  of  Kirk  Ella. 

The  following  IB  an  extract  from  the  said  avard 
leipeeting  one  of  the  said  allotments  for  which  the 
appellant  ii  rated,  that  ii  to  lay , 

Wa  do  llu  swud.  Hi  out.  tHat.  uut  ippurl  onla  ttu  uld 
VUUuD  Qnan  ud  Us  holre.  »U  Ihu  otlier  pl«e  ur  pikrgrl  of 
lud  ttloalo,  IjliK,  ud  belag  Ib  Trubf  Field.  cemtilDlnj; 
Jlk.  It.  «p.  b*  UM  HIM,  more  or  llw,  »ljoliiln«  ludi 
^«Rla  airirdHl  to  tbo  Hid  Jonpti  Sjlu*.  on  or  umnU 
.Ji«Mfllai)d>hN*lii»<rvded  loFnncii  areciLODor  u>mrd> 

tta  w«t  old  inoT  

north.  And  Bwuli 
do  ordvr  Hod  dJrec 
uilgns,  ibiU  m^ 
■uffldnnl  dlichei  I 


ud  pulab  of  Elik  ElUiIonuid. 


towDibJp  at  T[ 

Of  the  SS5  acres  and  more  for  which  the  respon- 
dent Thompson  is  rated,  thirty  acres  arc  old 
inciosnre,  and  are  charged  in  the  Kirk  Ella  Tithhig 
in  the  same  manner  as  hereinbefore  shown  with 
respect  to  the  appellant's  thirty-eight  acres,  and 
similarly  marked  with  the  letter  T.  Of  the  rate  of 
171.  it,  id.,  at  which  tho  said  appellant  is  rated, 
2L  Oa.  Cd  is  in  respect  of  these  thirty-eight  acres  of 
old  inelosure.  All  the  remainder  of  the  lands 
mfntionc^l  and  rated  in  the  said  extract  from  the 
rate  appealed  agninBl.  except  West  Field  and  Pit- 
top  as  hereinbefore  mentiooed,  arc  new  inelosure, 
sUotCcd  in  Bimilar  terms  nulatU  mulnado,  and 
dccland  to  be  in  the  said  township  of  Trnnby,  and 
parish  of  Kirk  Ella  aforesaid.  Tho  practice  of 
rating  Tranby  land*  to  the  poor  above  mentioned  as 
a  [>art  of  Hessle,  wai  continued  without  opposition  or 
objection  until  recently,  when  the  parish  of  Ileseic, 
finding  their  existing  burial  grounds  ineufflcient, 
expended  a  considerable  sum  of  money,  eiccciling 
IBOO/.,  In  pnrchasin<;  a  new  burial  ground,  and  in 
the  expenses  connected  therewith,  which  expenditure 
under  tho  rtcent  Burial  Acts  becnmo  a  chargo  on 
the  poor  rale.  The  ratepayers  of  Tranby,  who  were 
entitled  as  of  right  to  bury  in  the  churchyard  of 
Kirk  Ella,  which  was  suBlcient  for  the  neceisities  of 
that  parish,  and  was  likely  to  continue  sufflcienl  for 
many  years  to  come,  objected  to  tliis  new  charge 
upon  them,  and  became  desirous.  If  they  could 
legally  do  so,  to  put  an  end  to  tlie  practice  of  ratlnit 
the  land*  in  Tranby  as  a  part  of  Hessle  parish,  and 
tbo  present  appeal  was  brought  with  the  cuncurrcnce 
of  all  of  them  to  try  its  raliility. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is  whether  the  lands  and  tenements 
in  Tranby  mentioned  in  the  laid  extract  from  thi' 
said  rate  appcuEed  ngainat,  or  any  of  them,  arc- 
liable  to  be  rated  to  the  relief  of  the  poor  in  the  said 
parish  of  llcssle. 

If  the  court  shall  be  of  opinion  that  the  said  lande 
and  tenements,  or  any  uf  them,  arc  not  liable  to  bt 
to  rated,  then  the  said  rate  is  to  be  amended  by 
atriking  out  of  the  said  rate  so  much  as  lelatvs  tti 
the  said  lands  and  tenenicnts  which  arc  not  liable 
to  be  so  rateil,  and  the  said  order  of  the  said  court 
of  quarter  sessions  U  to  be  quashed.  But  if  tht' 
court  shall  be  of  opinion  that  all  the  said  lands  anil 
tenements  are  liable  to  be  so  rated,  then  the  saiii 
Older  of  the  said  court  of  quarter  sessions  is  to  be 

Priilea«x  and  Leicen  appeared  for  tho  respondents , 

T.  P.  K.  Tliuiiijtton  appeared  (or  tho  appellants. 

The  following  cases  were  cited : 
Sharplty  V.  7'A«  OetriLtrt  of  MiMilhorpt,  3  Lll.  Ic  BIk. 

SOU; 
Big.   T.  Tht  InkibiliMU  of  Aillbs  Fatrillt,  35  Ij.3. 

R.V.  lVtlbeek,iBtet.lU3; 

13  It  14  Car.  %  c.  13,  ■>.  21. 


IDe  argnmcnts  saBkdently  appear  In  the  foUowJBg 
jadgments : 

Mellob,  J.(o).— In  this  case  I  am  of  opnioa 
that  the  rate  must  be  confirmed,  and  that  tho  oidv 
of  sessions  was  right.  Ko  doubt  it  is  a  case  of 
some  difficulty,  but  I  think  unless  Mr.  Thompioa 
<«n  couTincc  us  and  show  us  tliat  there  is  some  legit 
ribjection  which  prevents  the  continuance  of  thii 
state  of  things,  we  ought  to  give  effect  to  them. 
Xa  Lord  Campbell  iayi  in  the  case  of  SSiwyAy  »- 
MalilelAoipt,  lOE.  &B.  no,  "IcanseenoconceitaUB 
legal  ground  for  disputing  a  usage  that  has  pl«- 
v-ailed  so  long."  In  this  case  it  may  bo  that  heton 
ihc  origin  of  the  parishes  at  all,  and  when  the 
churclies  wore  tlrst  erected,  the  person*  who  lotinded 
the  churches  were  tho  owners  ot  the  estates  that 
were  originally  assigned  to  those  churches,  and  Is 
pro<*sa  of  time  the  tithes  of  the  particular  ecclESi- 
ftstical  districts  became  assigned  to  the  parficnlir 
churches,  such  as  were  anterior  or  may  have  bea 
jinteriur  to  the  actual  subsequent  ecclesiastical  di- 
vision of  the  parishes ;  and  it  may  be  that  origi- 
nally this  district  of  Tranby  had  its  tithes  assiglMd 
to  the  church  of  Kirk  Ella,  and  yet  for  all  eecleii- 
ustical  purposes  and  for  all  ciril  purpose^ 
may  have  been  formed  into  a  district  con- 
sisting ot  itself  and  the  township  of  Hessle,  tr 
it  may  be  that  after  the  formation  of  parishi-s,  and 
after  the  tithes  had  been  appropriated  to  the  churcb 
.jf  Kirk  Ella,  that  for  all  these  purposes  it  may  hart 
been  formed  into  a  township  with  the  township  rf 
HcMle,  and  being  so,  it  at  the  time  of  the  statute 
iif  Elirjibeth  became  by  reputation  luch  a  parish  or 
township,  and  may  under  this  statute  be  liable  M 
maintain  the  poor,  and  have  all  the  privilege*  thit 
properly  belong  to  a  parish  or  township.  At  tie 
same  time  it  may  be  that  owing  tothccircamitaiKli 
of  the  1 -Mial  bargain  that  may  have  taken  place,* 
the  n  standing  on  which  the  union  or  the  api»- 
priati.  nay  have  taken  placL — it  may  have  b« 
the  pTi,  ce  for  some  of  the  inhabitants  of  the  pari* 
of  Tranby  to  go  to  the  church  of  Kirk  Ella,  and  tlst 
moy  account  for  the   usage   subsequently  for  t*s 

eyment  of  church  and  other  ecclesiastical  dnea 
itwchaTcon  the  other  hand  that  tor  100  yean  rt 
least,  and  without  any  evidence  to  the  contrary,  llis 
fact  lliat  it  has  uniformly  been  rated  to  the  poor  hr 
the  township  of  Hessle  as  part  of  that  township,  m» 
hasnuiforraly  contributed  to  the  highway  rate*,  andlt 
appears, though  1  do  not  rest  somuchupon  that,lhri 
there  is  evidence  that  there  is  nmanorof  HesslefoB 
Tranby,  a  manor  consisting  of  Hessle  and  TranlJ- 
No  doubt  in  the  origin  of  ecclesiastical  divisions  tK 
limits  of  parishes  followed  tho  ambits  of  manM^ 
though  there  is  no  case  known  in  which  a  parish  hn 
extended  into  two  manors.  However  that  mayh, 
think  there  is  abundant  evidence,  as  I  read  tke 
CTtdenco  here,  to  show  that  this  district  as  a  distiieC 
did  properly  maintain  its  own  poor,  and  had  A> 
power  and  authority  to  make  the  rate.  UndertlicK 
circumstances,  I  am  of  opinion  that  the  order  tf 
sessions  ^ould  be  couSrmed. 

I.u*n,  J.— I  think  that  we  ought  not  to  di«ttiibl 

state  of  tilings  that  has  existed  for  so  long  a  pnioi. 
unless  we  can  see  it  could  not  havo  had  a  le^ 
origin.  The  case  finds  as  a  fact  that  for  more  tlksa 
one  hundri'd  years  the  inhabitants  of  Tranby  haW 
been  assessed  to  the  poor  rate  by  tho  overseen  Ut 
the  township  uf  llcssle,  and  with  the  inhabitaali 
of  the  township,  and  has  during  a  certain  period 
supported  and  maintained  a  common  highway,  and 
been  assessed  to  the  highway  rata.  From  that  tad 
there  being  no  evidence  to  tbo  contrary,  I  have  no 


(a)  CoekfaQTn,  QJ.  i 
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Id  tradag  it  bade  M  far  a»  it  can  be 
od  to  it  could  haTe  had  a  legal  origin.  I 
aMj  hare  had  a  legal  ori^n  for  mare  rea- 
Q  one,  aiid  it  ii  sulScient  to  refer  to  one, 
I  ia  thi( :  The  tovaahip  ot  Traaby  wm 
H^Dally,  whatcTer  it  may  be  nntr,  a  part 
iwnghip  of  Heaalo.  ttiougli  it  may  have  been 
he  parish  of  Kirlc  Elk.  I  am  not  aware 
•gal  impoasiUlity  of   a  township  running 

parisbei,  and  conaiattng  of  portions  of  two 
;  and  I  we  it  is  called  in  the  Act  of  Par- 
the  towmfiipof  Tranby.    If  I  bail  to  decide 

It  was  a  separate  township  or  not,  I  sfaoold 

the  eridence  is  wanting  to  show  it  never 
wnihip  of  itself,  because  I  And  it  is  an  inci- 
4  township  that  it  should  have  a  constable, 
s  necesaaiy  to  a  township  that  it  should 
church  of  its  own  for  the  celebration  of 
Ota  and  burials  and  so  on  ;  it  is  found  that 

UGTer  had  a  church  of  it*  own,  or  a 
a.  For  a  T«ry  long  period  this  par- 
Ustrict  has  been  associated  with  Hesste  in 


it  in  point  of  fact  it  wt 
f,  because  then  the  statute  of  Charles  would 
ahled  this  township,  though  it  may  consist 
ms  of  two  parishes,  to  appoint  oTeraeers  of 
and  separately  to  maintain  its  own  poor, 
log  so,  and  there  being  no  evidence  at  all 
Btrary,  there  beingevidence  that  Tranby  is 
wnsliip  in  itself,  butapartof,  and  associated 
in]  matters  with,  this  portion,  I  have  no 
)D  in  inferring  it  was  necessarily  a  part 
xmship  of  Hessle,  and  that  is  one  mode  of 
ins  for  tlii*  usage  which  has  existed  so  lung. 
that  is  not  the  only  one,  it  is  enough  to 
it,  and  therefore  we  are  bonod  t«  uidiold 
if  things  that  has  so  long  coolinned. 

BV,  J. — I  am  of  the  same  opinion.  It  seema 
hat  if  we  aaaume  that  Heaala  and  Tranby 
iginally  united  together  as  one  townahip 
11  the  difficulties  at  once  ranish,  and 
I  occeaaary  we  should,  if  powibk^  uphold 
u  existed  so  bng,  it  seems  right  to 
Ihat  which  seema  so  reaaonabla  a  conclu- 
mn  all  the  evidence.  That  it  had  this 
[  think  appears  really  from  the  evidence, 
t  and  positive.  The  negative  evidence 
-thai  there  have  been  three  divisions  re- 

to    and    mentioned    in    Doomsday,    bnt 

does  not  appear  to  have  been  mentioned, 
It  aeems  to  liave  been  included  in  one  or  the 

those  districts.  Then  Uiere  is  the  fact  that 
iby  lands  have  been  rated  with  Hecate  for  the 
It.  Now  it  may  vory  well  be,  that  a  town- 
y  be  liable  to  repair  the  highways  irrcspec- 
any  practical  divisions  that  arc  consistent 
I  sappositioD  that  they  belong  lo  one  town- 
Veil  then  villc,  or  township,  is  the  natural 
,  and  it  seems  to  require  nothing  more 
At  there  should  be  a  collection  of  house* 
\  But  the  artificial  division  may  have 
d  on  drcumstances  that  it  is  impoaaible 
now  lo  ascertain.  It  may  well,  thera- 
Fo  been  that  a  pariah  established  for  cer- 
rposea  properly  would  have  cut  the  natural 

into  two  parts,  and  from  that  time  Tranby 
•e  been  attached  to  the  other  division,  while 

pnrpoaca  it  might  have  been  still  attached 
1  (Bviaion  ot  the  township  of  Hcsile. 

Or^r  of  tanmt  eomfirmtd. 


WiJkttdas,  June  8,  1868. 
Tub  Gdakoiajis  or  tsk  Rickkond  Uhiok  (apps.) 
v.Tbz  Deak  AMDCuAFTBBOvST.PaDL'e.  (resps.)  ' 

NuimiKa  mnoFof— 13  ^  19  Vict.  c.  \il—Whe  tlMe 

under  Kct,  12  to  nmovt  a  nuisance. 

Bg    tecl.     IS    af    lAt     18    ^    19    Vicl.    e.  121    ((As 

JVaisanca  Rancvai  Ad  far  Snghad  1865),  lit  heal 

aulhoritg  in  any  cms  ishat  a  niutaac*  it  atctrlaimd 

to  tii$t  are  to  cauMe  camptaiat  to  be  mode  lo  a  juMtie^ 

vAo  u  thtrtupon  to  iuue   a  Munttnome  requiring  bhs 

ptrton  bji  icAoM  txl,  dtfault,  penaiiMion,  or  sujTsraaca, 

lAt  nuittma  nrtsss  or  contiima  to  appear  bejhrt  Iva 

juilieet,  jclu),  upon  inguiiy,  nay  mai*  an  otda  apaa 

him  to  abate,  j-c,  MtA  •iitianc& 

Tke  Doa*  tmd  C/iapIrr  of  St.  Paati  vara  lurdi  of  At 

uamar  of  Banua,  fSurrrw,  in  akicA  manor  there  IS  d 

amunon  calied  Somes  Gmonim.  on  ahich  there  ii  a 

pond  uJucA  had  become  a  Tiuiiance.     7^<  laid  comnum 

it   moMOgtd  and  n^uialtd  hg  eonvoatore  appoimled 

In/  the  CBpuhetdjary  and  leaanli,  wili  (As  ossnf  oflkt 

&rdt   al  tkt  court  bartni.     ProceediAgi  hating  be*M 

talaii  uader  tie  above  MCtion  againti  the  naipimdtaU 

n  reject  of  the  nuiiaee  in  guatio*  : 

Bdd,  that  at  the  caaman  vat  tnaimgtd  and  rtguUUtd  If 

eontei oaten,  thcf  lotrs  not  liable. 

This  was  a  case  stated  by  justicea  under  the  SO  ft 

31  Viet.  c.  ^  upon  a  refoaal  by  them  to  make  an 

<frd^  npon  the  respondents  pursuant  to  the  IS  ft  19 

Vict,  c  121, 1.  IS.    The  case  was  as  follows  ■.-~ 

At  a  petty  sessions  held  at  Richmond  in  the  said 
county  before  the  ondenigned.  .  ,  on  the  S8tb 
Aug.  !8G7,  the  dean  and  chapter  of  the  caibedtal 
church  of  SL  Paul  in  London  were  charged  upon  a 
certain  complaint,  for  that  on  or  upon  the  premiaea 
of  which  tbey  were  the  owners  known  as  Bamei- 
grcen,  in  the  parish  of  Baniea  and  county  of  Surrey, 
and  in  the  district  of  the  governor*  of  the  Richmond 
Union  under  the  Nuisancet  Removal  Act  for  Bng- 
land  1865,  the  following  nniaance  existed,  namely, 
a  large  pond  of  wat«r,  which  was  foul  with  an 
accumulation  of  mud  and  vegetable  and  animal 
deposit,  BO  as  to  be  a  nuiaance  and  injurioua  to 
health,  and  that  the  said  nuiaance  was  caused  by 
the  act  or  default  of  the  said  dean  and  chapter  an 
the  owners  of  the  said  premises,  and  that  in  the 
event  of  any  temporary  abatement  of  the  said 
nuiaance  the  aame  waa  likely  to  rtcur.  At  the 
hearing  of  the  said  complaint  it  was  proved  before 
us  that  the  defendants  were  and  are  lords  of  the 
manor  of  Bamei  ;  that  Barnes  common  or  green,  as 
it  is  styled  in  the  sommona,  ia  part  of  the  waste 
lands  <a  the  manor,  and  is  of  larfK  extent,  and  that 
the  said  pond  ia  situate  upon  Barnes  common,  and 
apon  a  waste  of  the  said  manor ;  that  the  tenants  of 
the  manor  have  the  right  of  depasturing  the 
herbage  of  the  said  waste  lands  by  their  cattle, 
and  the  cattle  water  at  Che  said  pond  ;  that  the 
said  common  ia  managed  and  regulated  by  con- 
servators appointed  by  the  copyhold  jury  and 
tenants,  with  the  aasont  of  the  lords  at  the 
court  baron.  The  lords  have  always  consented  to 
the  conservators  selling  gravel  and  turf  from  oB 
the  common,  and  their  receiving  the  proceeds,  on 
the  arrangement  that  all  aoch  jwoceeds  were  to  be 
expended  by  the  conservalora  in  the  maintenance 
and  impre^'emont  of  the  common,  and  that,  in 
conaeqaeiTce  of  the  accumulation  of  mud  and  other 
deposit  in  the  said  pond,  it  emitted  in  hot  weather 
offensive  and  noxiuns  effluvia  injurious  to  healch, 
and  so  was  annjaaacc.  It  was  thereupon  contended, 
upon  the  part  of  the  defendants,  that  they  were  not 
owners  of  the  premises  within  the  meaning  of  the 
statute  18  ft  19  Vict,  c  121,  and  that  the  said 
nuisance,  if  found  by  the  magistrates  to  exist, 
oti^t  to  be  abated  and  maoved  by  and  at  the  cost 


Q.B.] 
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(Jiuticei  of  Dorchetter);  u  partt  Tab 


of  the  local  authority  for  patting  the  Hid  Nniuncei 
Remoral  Act  into  opentioa.  And  we  being  of 
opioioD  that  there  vai  Dot  tufflcient  eridence  to 
proTe  ownenhip  within  the  meaning  of  the  Act, 
or  lieneflcial  occupation  in  the  defeDdanti,  diamiued 
the  complaint.  The  quettion  for  the  opinion  of 
the  court  ia  whether  the  Mid  determiiutioa  waa 

By  the  18  &  19  Vict.  c.  121  (the  Nuiaucea 
Removal  Act  for  England  1855),  eect.  6,  it  ia 
enacted  that  the  word  "nuiunce"  ahall  inclnde 
"  any  premiiea  in  auch  a  state  aii  to  be  a  nuiaance 
or  injurioua  to  health,"  and  "any  pool,  ditch, 
gutter,  watercounc,  privy,  nrinal,  ccBapool,  drain, 
or  aahpit  bo  foni  as  to  he  a  ouiaauce  or  injuriou*  to 
health,"  &c 

By  aecl.  12  it  ia  enacted  that : 

R  Hsgrulnsd  by  On  loeal 
KuoalaUi«lrapr  '      -' 
lh«  notiiia  wu  clna,  and  i 

n  ilnM  nmoTM  or  olaoint 

la  ibe<r  opInlanUkelytoncorortoba  npwtsdon 
pnnlHi,  or  uy  put  tbwaof.  tha;  ahdl  wui*  < .    . 
Ibenof  10  ba  duds  bslon  a  JmUoa  t>(  tha  puoa,  and 

tiMlea  ihiU  ibtraapoii  luoa  a  nmnaaM  nqnliiu  tb*  mimd 
J  wbOH  sot,  defau^  pBrmlidaa  or  uiflVraiHe  ua  imlianrf 


S(«ii«  appeared  for  the  appelUuiU,  and  argued  that 
the  i««pODdenti,  u  owners,  were  liable  to  abate  the 
nuiaanci!.  [Hellob,  J. — The  case  states  that  the 
common  is  managed  by  conierraton.]  There  ia 
nothing  which  prevents  the  lords  of  the  manor,  who 
are  the  ownart,  from  cleaning  the  pond.  [Cockbuks, 
C.  J.~The  word*  of  the  12th  section  are,  "the 
penon  by  whole  act,  default,  permission,  or  suffer- 
BDce  the  nuisance  arises  or  continues."]  Or  the 
owner  or  occupier,  if  su[:h  person  cannot  be  fuund. 
[CocEBusK,  C.  J.— But  it  does  not  appear  from  the 
case  that  tacb  penon  cannot  be  found.]  The 
conservators  are  appointed  with  the  assent  of  the 
lords  of  the  manor,  and  that  assent  may  be  recalled. 
[CocKBDRK,  C.  J.— Bat  until  it  is  recalli-d  the  lords 
of  the  manor  are  not  the  parties.  The  conservators 
have  the  entire  manaoement  of  the  common.]  They 
certainly  have  a  right  to  intervene  to  protect  their 
own  interests.  [Ldih,  J,-~Thc  case  states  that  the 
common  is  both  managed  and  regulated  by  the 
conacrvators.  Cockbubh,  C.  J.  — Thev  have  the 
entire  management  of  the  common.  They  are  the 
parties  by  whose  default  the  nuiaance  arose.]  The 
case  of  FrwKwnb  v.  Fitrmait,  37  L.  J.  6fi,  M.  C,  is, 
in  point,  in  the  appellant's  favour.  [Blackbubn, 
J.— I  don't  think  that  that  case  assists  you.] 

J,  Thompion,  fur  the  reppondents,  was  not  called 

CooKBURS,  C.  J. — It  is  not  neceasary  to  say  more 
than  that  the  Act  gives  the  power  to  the  justices  tc 
niake  an  order  upon  the  parties  by  whom  the 
nuiaance  waa  committed.  Here,  no  doubt,  th« 
resp'tiidenti  are  die  lords  of  the  manor ;  but  at  tht 
same  time  they  have  nothing  whatever  to  do  witb 
the  management  of  the  common. 

Blackbokn,  Hbllos,  and  LnsH,  JJ.  concurred. 
Judgaenl  Jbr  lit  rupondoits. 

Attoraey  for  the  respondents^  Lie,  Dean'a-yud 
Weatminaier. 

Attorney  for  the  appellants,  Chapman,  lUchmond. 


Tuttdag,  JuM  9, 1S68. 

RjM.  V.   CCKHB  AMD  jtKOTHim  (JoitioM  ot 

DOTcheiter) ;  ex  parte  tlUMK. 

Baiiardy— Order  of  nffSmtiim—PinfmaH  of  mar*  tht 
tidrltet  «ed£  mrsors  dte  b^f^  tit    malmg  ^ 

illliougk  under  uct.  3oflhe7^S  Viet.  e.  101  net  mire 
tian  OiiriagH  loaati'  arr-ears  of  the  lOeekJg  pmmtKia 
accruing  due  after  lit  KuJang  of  ok  order  ofajuiatiem 
cox  be  rtconered,  yet  iiere  ii  no  nei  Iuhi'I  nd 
reference  to  the  nnu  ordered  to  be  paid  biU  raysrt 
(o  tht  period  anlerior  to  the  maJdag  ofmA  order. 
A.  applird  to  jutticn  I'a  1883  for  a  luMiou  luaint  B. 
at  Ike  father  of  her  battard  diild,  bom  mtldn  tm 
montia.  B.  hailing  aitconAd,  he  roM  not  oanti, 
but  having  relamed  in  1868  he  loai  dnh/ iwtd,  aai 
nwn  the  fitariiig,  the  Jaiticet  made  an  order,  lad 
directed  (infer  ^ia)  that  B.  ehould  pag  tie  sm  ef 
2i.  Gd.  per  nredc  from  the  date  of  the  wonKOt'i  appbim- 
lion  in  1868,  amounting  to  the  am  of  161  IBs..- 
Beid,  that  thef  wer«  juetijied  in  to  doing,  and  Hct  d) 
orde  wad  good. 

This  was  a  rule  calling  upon  the  jnatice*  of  UN 
borough  of  Dorchester  to  show  casse  why  tbay 
shoold  not  issue  their  warrant  of  distrcM  to  kij 
on  the  goods  of  one  Faber,  the  svm  aS  16L  Ml, 
arrears  due  upon  an  order  of  affiliation.  It  n- 
peared  that  in  the  year  1S63  application  waa  bbm 
by  a  woman  who  had  been  within  twdve  mootkc 
(within  two  months  in  fact),  delivered  of  an  illcn- 
timate  child  for  a  summons  against  a  man  o(  Ut 
name  of  Faber,  who  she  alleged  waa  the  father  of 
the  sud  child.  The  summon*  was  duly  grsoie^ 
but  before  it  could  be  served  he  absconded,  and  n- 
mained  absent  until  the  year  1863,  whoi,  Mng 
served  witb  the  summon*  he  appeared,  and  tta 
application  of  the  woman  being  heard,  he  wsi 
adjadged  to  bo  the  putative  father,  and  an  ordw 
was  made  for  (inter  alia)  the  payment  by  him  rf 
it.  6d.  per  week  from  the  application  of  the  wooM 
in  the  year  1863,  amounting  in  the  whole  totbl 
sum  of  IS'.  18*.  A  month  having  elapsed  since  thi 
making  of  the  order  and  the  amount  being  unpaid, 
the  woman  applied  to  the  above  justices  for  the 
apprehension  of  the  putative  father,  and  upon  boag 
brought  before  the  justices  and  reusing  payumt, 
the  jnstices  were  required  to  issue  their  wanist 
to  levy  the  amount  1  but  such  juadcea  entertaisisf 
doubts  as  to  whether  they  cuuld  iisae  a  watranl  br 
the  recovery  of  more  than  the  anean  of  thicMO 
weeks  they  declined  to  issue  it. 

Sect,  a    of   the  7  &  8  Vict,  c   101,   after  «- 
powering  Uie  justices  to  adjudge  the  man  to  be  tbs 
putative  father,  enacts 
And  Ihfty  .a  -    -      -  .  .     -  ^^ 

.  -lothsr  of  tibia  ImKI 

iTS^'ol  lk£  AA  <f  » 

Hcb  onler.  iDolndlDf.  If  MT 
tha  mldwHSk  and  Ian  AUk^ 
-  -'--etaid.pnvldtd  U  kW« 
'  aadlt  Ota  apBUsilba 
orwilbin  twoMlalv 
Ji  wasklj  SHBi  aiu.  ■ 
Dlba  birth otdHbUd. 


i40dliu  Ova  uhlllliigi 
Mnh  o(  mch  child; 

UMHl  two    ■bllllll(t   Ud   ■)] 

r  Iba  mkklDS  of  Iba  uplloatt 
aiplraUoii  of  ono  AUAndar 


wMkrorlbaflniM 


;  utduuu 


anj  ma  Joatlai  npon  oatb  or  sfflnoatlaB  th&t  oay  atfi 

iDobJutlM  nuy  by  warraat  nndar  hli  band  and  wml  ml 
neb  pouUve  CUbar  lo  b»  brousbt  baton  aoj  two  JiaHa 
and  la  cws  sooh  potatlva  father  naglael  or  rafoia  lo  ai 
psymsoiof  the  nma  dns  Imn  blmoDdsrsaidiontsr.  orria 
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pKUtnUK  IT.   IiIBTBS, 


UM,  lofMhar  < 
tmt,  and  bilBcl 


of  niBh  pm 
Ddar  Uudr  : 


iiujT«  lutm  moll 


I  IDB  M  uipeJuiDg  H 

>•  nsonnd  by  dlilm 

t  iBBh  patadn  f ulur    .    .    .    i-ivmua  uvayi  uub 

ua  hsTS  illoind  (bs  neklr  iwTmenla  to  b*  In 

mm*  ttWB  IhlnHn  neisMidi*  watka  wUbool  tppU- 
t  JoHlaa,  Uw  mu  llull  doI  b«  oiled  upon  to  piy 
)  a«  uaonnt  dna  lor  IhlrtAinx  wnakt  Id  dhohHra  ot 

«*U,  ud  DO  •ruTuI  Of  dlmm  ih^l  ba  ImeJ  tor 
I  (h*  uaaiDi  of  un»n  ror  iblrtMD  waaki'  pijiatai 
■*  of  Iba  wbols  Mxmn  or  dsbt 

I  mppemred  to  show  came.  The  juiticea  were 
riming  to  iisne  their  wamnt  of  diitreii, 
proTiM  clearly  ihowi  tbat  the  patatdTe 
H  irat  to  be  liable  for  more  than  thirteen 
It  i*  true  that  after  the  lumuioa*  waa  ap- 
r  the  man  left,  but  the  womaD  would  not  be 
[  of  her  right  to  obt^n  compenution  from 
■ome  othei  meani  Ex  parte  Haniini  (19 
i ;  16  Jot.  72G>  it  a  cue  in  point.  There 
inal  appltMtion  for  a  Bummooi  tm  made  in 
1860,  bat  no  valid  order  wa4  made  aotil  the 
It  1S6I,  when  the  juslicve  directed  that  the 
father  ihould  paj  3i.  6d  per  veek  from  the 
berapplicatioo.  and  upon  an  objection  being 
1  the  order  on  the  gronnd  that  it  directed 
;/or  more  than  thirteen  weeks,  Coleridge,  J^ 
kkme  in  the  Bail  Court)  aaid,  "  It  ia  quite 
It  tbcte  malting  mch  an  order,  and  ;et  not 
g  the  p^iment  toe  more  than  thirteen  weeks. 
■  empowered  to  make  an  order  for  inch  a 
t  ftom  the  time  of  the  application,  but  are 
d  from  allowing  more  tlwu  the  amount  of 
weeki  to  be  recorered." 

in  lupport  of  the  rule,  wai  not  called  upon. 
aosK,  C.  J. — It  IB  Te^  dear  tbat  the  limi- 
I  to  the  thirteen  we^i  applies  only  to  the 
man  which  bare  accrued  after  the  making 
nrder.  Tliere  ii  no  such  limitaUon  with 
e  to  the  weekl;  amounts  ordered  to  be  paid 
e  time  of  the  making  of  the  order.  Indeed, 
the  woman  be  aaid  to  have  allowed  such 
;•  to  be  in  arrear  when  no  order  was  at  the 
niitencefor  their  payment?  The  language 
ectioD  leaxea  no  doubt  upon  the  point. 
{bubn  and  Lush,  J  J.  concurred. 

Ruk  abmlult. 


BT8    OF    EXCHEQTTEB    AND 


•porud  by  K.  Lcxlii,  EwIm  BuiMer-iit-LliT. 

V.  12,  1B67,  Jan.  30,  and  Mag  U,  I86S. 
Fbsbtkaic  v.  Lister. 


Migr  in  OR  oc'isn  o/JalM  impritonment  atu  a 
ia  a  rtipeclabit  ponlion  in  A'/e,  raiding  in  tht 
^iBagt  with  the  defoidant.  The  defendant' i  gmi 
'  iani  tfofan,  ie  gave  the  piaintiff  into  coMtiM^ 
iargt  of  Mtealing  it  upon  the  faith  of  statemtnU 
id  to  him  bt/  All  coachniaii  B.  (u  Anuino  A«en 
)g  lL,the  coachman  of  a  naghboariT^  gtntuman. 
Itmxnti   to    rqiorttd    to   him    loere   made    and 

if  made  to  him  hv  R.,  haoe  been  mffieient 
tfitett  ntuontiU  amfprobaMe  caiae  for  giving 
■ff  into  ciatodji;  bat  the  df/indani  did  not 
f  tamfKodealt  wi(A   or  moke  inquiry  of  S., 

mdl  ■"?'■■''?  niiffit  easily  and  rtadibi  have 
lotfe.  7ne  Judge  al  the  trial  directed  the  jury 
»  tie  abmnce  of  luch  inipiiry,  tht  defendant 
■faf  (0  tkoK  muonai/e  andprababk  cohm  .- 


Held,  that  the  qwetlian  ofreavmabte  andprtAabb  ana* 
being  otie  that  mutt  tarn  in  eadi  catt  upon  tht  parti- 
cul/o-factM  qf  the  cate,  ihtfoilan  to  take  an  vmiout 
and  ready  mode  of  atterlaining  the  truth  mwit  be  an 
ingredient  in  deierminit^  the  quetlion  and  might  be 
emchitirt,  and  that   tender  the  circioufimcei  i^  (Aw 
ease  there  wu  no  miedirtctian. 
This  wai  an  action  of  false  imprisonment.    Tbs 
defendant  pleaded  that  a  rifle  of  the  defendant's  had 
been  faloniuuslj'  stolen,  and  that  defendant  had  good 
and  probable  cause  to  suspect  and  did  suspect  the 
plaintJS  to  h«Te  been  guilty  of  the  said  felony  upon 
the  fallowing  gionndi,  that  is  to  say,  that  the  plain- 
tiff was  in  the  habit  of  coming  to  the  defendanC'* 
premises,  and  had  opportunities  of  seeing  where  the 
rifle  was  usually  kept;   and  on  or  about  the  Itta 
March  1867  the  plamtiff  came  to  the  premises  of 
defendant,  and  while  there  took  up  the  said  riSe  and 
stated  he  should  like  to  have  it ;  and  that  the  said 
rifle  was  missed  on  or  about  the  lldi  March  from 
the  defendant's  premises,  and  had  not  been  seen 
after  the  said  4th  March  iu  the  place  where  the  game 
was  usually  kept  on  the  defendant's  premises ;  and, 
according  to  the  statement  of  one  William  Robinson, 
on  the  faith   of  which  the  defendant  acted,    the 
plaintiff  had  the  rifle  in  his  possession  away  from 
the  defendant's  premises  a  short  time,  to  wit  four 
days,  after  the  said  ith  March,  whetenpon  the  plalnUfl 
did,  &c 

At  the  trial,  which  took  place  before  Kelly,  C.  B., 
at  Westminster,  on  June  22, 186T,  the  plaintiff  hada 
verdict  for    lOOL   damages,   under    the    following 


The  plaintiff  ws«  a  person  In  a  respectable  posi- 
tion, who  resided  with  bis  father,  an  innkeeper  and 
butcher,  in  the  village  of  Ruislip,  aod  the  dafendant 
was  a  gentleman  who  lived  in  the  same  village.  IIm 
defendant  was  possessed  of  a  rifle,  which  waa  in  the 
care  of  his  coachman.  The  gnu  wh  misKd,  and  it 
was  not  dispnted  that  it  must  have  been  stolen  b]> 
some  one.  Tbe  defendant's  coachman,  one  Hinton, 
told  the  defendant  that  a  tew  days  before  the  loss 
the  plaintiff  had  been  in  the  harness  room,  where  the 
gun  was  kept,  and  had  said  that  he  should  tike 
to  have  such  a  gun.  He  further  told  the  defendant 
that  one  Robinson,  the  coachman  of  a  neighbouring 
gentleman,  had  told  him  that  he  had  seen  the  defen* 
dant's  gun  after  it  had  been  lost  in  a  stable,  part  of 
the  premises  upon  which  the  plaintiff  lived  with 
his  father,  and  that  he  (Hinton)  bad  therenpon  . 
gone  with  Robinson  to  the  plaintiff,  aod  Robinton 
then  stated  to  the  plaintiff  that  he  had  the  gun, 
which  the  plaintiff  denied,  and  the  three  then  went 
to  the  itaUe,  when  the  plaiatifl  produced  a  gun 
which  was  not  tbe  defeudant's,  bat  which  Robinson 
said  was  not  the  gnn  he  had  prerionsly  seen  there. 
The  defendant  gave  the  plaintiff  into  custody  on  a 
charge  of  stealing  the  gun,  which  charge  was  aftCT 
wards  dismissed.  Robinson  repeated  at  the  trial 
tbe  statement  which  Hinton  had  reported  to  the 
defendant,  and  alto  stated  that  he  bad  made  such 
statement  to  Hinton,  but  the  evidence  was  con- 
flicling  as  to  wbetbcr  tbe  defcadant  bad  previously 
to  giving  the  plaintiff  into  custody  himself  com- 
municated with  Robinson  and  heard  from  Robinson 
himself  that  he  had  seen  the  gnn  iu  the  defendant'* 
possession,  or  whether  he  had  acted  merely  upon  the 
statement  of  Hinton.  The  Lord  Chief  Baron 
directed  the  jury,  that  if  the  defendant  bad  bimsdf 
communicated  vriUl  Robinson,  and  had  acted  upon 
the  belief  of  his  and  Hinton'a  statements,  then 
wonld  be  a  justiScation,  but  that  if  the  defendant 
bad  not  communicated  with  Robinson,  but  acted 
only  upon  Hinton's  statement,  there  would  not.  He 
therefore  left  it  to  them  to  say  whether  be  had  com- 
municated with  BoUnaoa,  Mid  had  acted  on  the 
faith  of  hit  aod  Hinton'*  itatHiient*.    The  J1117 
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found  that  the  defendant  had  not  oommunicated  peated  to  the  plaintiff  himaelf,  that  he  had  aeea  the 

with  Robinson  himself,  but  that  he  acted  upon  the  rifle  in  his  poasession,  bat  the  plaintiff  had  deakd 

belief  of  the  atatcment  made  to  him  by  Hinton  his  the  truth  of  that  statement.    On  the  faith  of  thb 

eoachman.    The  Lord  Chief  Baron  being  of  opinion  the  defendant  caused  the  plaintiff  to  be  axrested 

that  under  these  circumstances  there  was  an  absence  The  Tiew  taken  bj  the  Lord  Chief  Baron  at  the 

of  reasonable  and  probable  cause,  the  jury  under  trial  was,  that  the  defendant  was  bound  to  haws 

his  direction  found  a  verdict  for  the  plaintiff.  inquired  from  Robinson  and  hare  learned  from  Urn 

A  rnie  liad  been  obtained  for  a  new  trial,  on  the  whether  he  had  seen  the  rifle  in  the  plmintiff*b  poi- 

ground  that  the  Lord  Chief  Baron's  direction  to  session  before  he  was  justified  in  causing  the  ancs!, 

the   jury  was  wrong,  and    also   upon   affidaTits,  and  he  so  directed  the  jury,  who  thereupon  found  a 

against  which  verdict  for  the  plaintiff.    With  all  respect  I  canoot 

n-^     c  nn     A  -D     j»  11  think  this  Tiew  was  correct.    It  may  be  taken  thil 

J^f"  fe'lS-™?!™?"  A^"';:5„™'*^^nl°TS^  ''though  a  probable  cauM  did  exi.<  yet  that  it  b 

tt„^  ^^rrnl'TiHeh'-'tr  '^.^^tj^  h^"  t.%,^.Tbrhim ''.t'^r^'r bTa^tj:: 

?Kk,°,"t  PR     7.  It  ,r^^t  «  m-tSHf  ™?^  'h*""  •»«•*<>  •ff""!  •  Vro^V^ cause  to  him.    No> 

£^„  J:  ^'n^'^-^^J  .hL  .    ^  Zt    w  L,  T?  I  tWnk  there  cao  be  do  doubt  that  a  sufficient  pn- 

sense   and   justice   that  a   person    before  giving  y^^  j     ^  ^  ^       ^.      j"^ 

another  in  custody,  on  the  faith  of  a  hearsay  state-  ?;,„  J7_7^jij  fcTi:™!  _k.Tk.  iT-j  \.Z.^  »-— 

mont,  should  endeavour  to  ascertain  the  facta  from  Hf^fl'^^f'li^ii!!*  TiS  ^  n^«^„  S 

the  person  whose  statement  is   reported  to  him?  "'^„^°  ^^il'^^t"!?.  S^T^J^*!!*^!?:?? 

rio<Jrr,  B.-My  difficulty  is  this.    Is  the  defendant  R?'"!  " ','  ^^  ^If,:^  ti^fZI.^^?/« 

hound,  as  a  matter  of  kw  to  have  direct  evidence  ?  ^  i^^H.^  f...ffi?„  ^rS^.,^  mV2 

Did  not  the  direction  amount  to  laying  down  the  !^  •}!!f,;"^!?ii?*V«1^,i^  S^^S^^^.L   2!^ 

^fflST.  *•"'  ""^^  ''^'"^'^  '°"'''  "^^  "^  ^''t^rber^'1itliouXlk^er''CVc*  ^ 

sumtienirj  ^^^    j^  ^^^^  ^^  ^^  ^^^  difficult  to  see  w^ 

IkJhntine,  Serjt.  and  J,  C  Matkew,  supported  the  he  should  not,  and  no  authority  was  cited  to  shov 

rule.    The  law  is,  that  if  facts  exist  which  would  that,  as  a  matter  of  law,  a  person  is  not  entitlsl 

furnish  a  reasonable  and  probable  cause,  and  the  to  entertain  and  act  upon  belief,  unless  fonndid 

defendant  is  aware  of  them,  then  there  is  a  jnstifi-  upon   the  aame  evidence  which  would  be  ado» 

cation.    Now  it  is  not  contended  here  that  facts  did  sibie  to   prove  the  same  matter  in  a   court  if 

not  exist    which    would    furnish    reasonable    and  law.    I  cannot  discover  any  legal  principle  on  whiek 

probable    cause.    The  whole  of  the  argument  on  he  could  be  bound  to  procure  such  evidence,  nor 

the  other  side  turned  on  the  question  of  the  suili-  does  expediency  on  the  necessity  of  the  case  eill 

ciency  of  the  amount  of  evidence  of  the  facts  given  for  any  such  rule.    Why,  for  instance,  should  not 

to  the  defendant,  and  not  on  the  existence  of  the  the  defendant  be  allowed  to  receive  a  message  or 

facts  themselves.    Of  course  a  man  acts  at  his  peril,  information  from    one   through    the    medium  ef 

but  if  the  facts  did  exist  it  is  quite  immaterial  another,  as  if,  in  the  present  case,  Robinson  hri 

whether  he  acted  on  sufficient  evidence  cf  them,  desired  Hinton  to  inform  the  defendant,  his  mastct 

If  it  had  turned  out  that  the  facts  did  not  exist  and  that  he  had  seen  the  plaintiff  in  the  possession  ef 

the  defendant  had  acted  upon  imperfect  or  insuf-  the  ritle ;  for  if  the  messenger  should  prove  to  be 

flcient  testimony,  he  would,  of  course,  have  to  toko  untrustworthy,  he  who  trusted  him  would  iocor 

the  consequences  of  so  doing.    [Bramwell,  B. — Is  responsibility  for  so  doing ;  but  the  person  chargal 

not  tho  question,  whether  there  was    reasonable  and  arrested  would  be  in  no  worse  position  if  the 

cause  for  acting  on  the  supposition  of   a  state  of  original  informer  spoke  falsely  or  erroneously.    U^ 

facts,  which  if  existent,  would  have  furnished  reason-  again,    the  defendant    had    perfect  confidence  is 

able  and  probable  cause  ?]    Yes,  but  the  strict  legal  Hinton's    word,    while    Robinson    was    a   perfect 

evidence  which  a  court  of  justice  would  require  is  stranger  to  him,  in  such  case  no  possible  good 

not    necessary.      Tlie  court  cannot    analyze    the  could  conic  from  his  asking  Robinson  the  questioo 

amount  and  character  of  evidence  which  may  in-  whether  he  had  sent  such  a  message,  or  given  such 

ducc  a  reasonable  and  discreet  ninn  to  believe  in  information.    It  is  true  that  in  the  cases  supposed, 

the  existence  of  a  fact.    It  is    totally  immaterial  there  would    be  an  agency  created  between  the 

how  he  conies  to  his  conclusion.    Suppose  lie  had  original  informer  and  the  messenger  or  medium; 

gone  to  Robinson  and  Robinson  had  denied  miJcing  but  tliut,  in  my  judgment,  can  make  no  real  dif- 

the  statement,  he  might  still  have  believed  Hinton's  fercnce.    Many  other  suppositions  might  be  made 

statement  and  thought  Robinson  was  wishing  to  of  cases  in  which  a 'matter  might  be  sufficiently 

screen  the  plaintiff,  and  such  belief  might  have  believed,  upon  hearsay  or  indirect  information,  which 

been  very  reasonable.    He  cited  would  fully  justify  the  most  prudent  mind  in  actisl 

VatU  V.  Rusaell,  5  Bing.  354.  upon  it,  and  this,  I  think,  is  the  true  test.    But  tf 

Cur.  adi\  vult,  something  more  than  mere  hearsay  or  indirect  info^ 

Jan.  30.-The  court  now  delivered  judgment  as  »nation  of  facts  constituting  a  probable  cause  ii 

follows :  n>quired,  I  thmk  the  defendant  had  such  infonoa 

tion  here,  for  Itubinson  charged  the  plaintiff  with 

PiooTT,  B.— In  this  case  the  question  was  having  the  rifle  in  his  possession,  and  he  then 
whether  there  was  on  absence  of  probable  cause  for  asserted  he  had  seen  him  with  it.  The  defendant  it 
the  plaintiff's  arrest,  llie  facts  were  that  the  informed  of  this  by  Hinton  who  was  present  whea 
defendant's  rifle  was  stolen  from  his  harness-room,  the  charge  was  made.  It  is,  therefore,  the  same  si 
and  he  was  informed  by  his  coachman,  Hinton,  that  if  the  defendant  had  been  present  at  the  same  inte^ 
the  plaintiff  had,  a  few  days  before  the  loss,  been  in  view,  and  had  heard  what  passed  between  Robinsoa 
the  hiu-ness-rooui,  and  he  had  expressed  a  wish  to  and  the  defendant,  for,  as  to  that,  his  information  if 
have  the  rifle  or  one  like  it,  and  further  that  he  direct  and  not  mere  hearsay.  It  is  not  material  to 
(Hinton)  had  heard  from  one  Robinson  (whom  ho  inquire  whether  Robinson  was  charging  the  plaintiff 
know)  tlmt  the  latter  had  seen  the  rifle  in  tho  truly  or  whether  the  plaintiff  denied  Robinson'i 
plaintiff's  possession  after  it  had  been  lost  from  tlie  charge ;  if  the  charge  ap|)eared  to  be  seriously  and 
naruess-room.  Hinton  informed  him  also  that  he  intentionally  madf,  the  defendant,  who  was  in- 
had,  in  company  with  Robinson,  gone  to  tho  terested  in  the  subject  matter,  would  be  eatitled  to 
plaintiff,  and  Robinson  had  then  in  his  hearing,  re-  act  upon  it  without  himself  determining  its  accn- 
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Land  truth,  if  he  honestlj.believed  the  assertion. 
ink,  therefore,  that  the  rule  must  be  made 

Bbamwell,  B.— In  this  case  the  plaintiff  com- 
ined  of  a  false  imprisonment  The  defendant 
itified,  on  the  ground  that  a  felonj  had  been 
sunitted,  and  that  he  had  reasonable  and  probable 
me  for  giving  the  plaintiff  into  custody  as  the 
ender.  We  are  not  to  regard  the  terms  of  the 
m,  bat  look  at  the  real  case.  On  the  trial  it  ap- 
ucd  there  was  good  eyidence  that  a  gun  of  the 
fendant  had  been  stolen,  that  the  plaintiff  had 
n  and  admired  the  gun,  that  after  the  theft  it 
d  been  seen  in  his  possession  by  one  Robinson, 
10  mentioned  it  to  the  defendant's  coachman ;  and 
at  lie  had  been  called  on  by  Robinson  and  the 
■Rfaman  to  show  that  gun  to  them,  and  a  different 
m  was  produced.  This  was  sworn  to  at  the  trial, 
he  coachman  stated  he  told  the  defendant  all 
litters  within  his  knowledge,  including  this,  that 
lobioson  had  told  him  he  had  seen  the  gun  in  the 
UutilTs  possession.  The  defendant  said  the  same 
IsBg,  and  that  Robinson  had  told  him  he  had  seen 
te  gun  in  the  plaintiff^s  possession.  This,  how- 
mr,  Kobinson  denied.  The  Lord  Chief  Baron  told 
He joiy,  unless  Robinson  had  so  told  the  defendant, 
there  was  an  absence  of  reasonable  and  probable 
ctue;  and  the  question  is  if  that  was  right.  It  is 
■omewhat  remarkable  that  if  the  plea  had  charged 
As  ^lintiff  with  the  commission  of  the  felony, 
there  would  have  been  good  evidence  in  support 
flfiL  lliis,  however,  is  not  the  question.  The 
pki  is  not  that  the  plaintiff  is  guilty,  but  that 
the  defendant  had  reasonable  cause  to  so  believe 
he  wu.  Now,  two  considerations  have  been 
praodnently  presented  to  us,  one  in  favour  of  the 
■fendant,  the^other  of  the  plaintiff ;  I  have  in  turn 
teght  each  decisive,  but  now  think  neither  i:*. 
Utt  WIS  that  facts  existed  which  constituted  reason- 
dibud  probable  cause,  that  the  defendant  acted  on 
the  belief  of  the  existence  of  those  facts,  and  that 
if  that  belief  turned  out  to  be  well  founded  he  was 
jntified.  But  that  cannot  be,  fur,  by  the  same 
KMoning,  if  the  belief  turned  out  to  be  wrong,  then 
he  was  not  justified ;  which  would  be  to  make  his 
hering  reasonable  and  probable  cause  depend  not  on 
*hat  he  believed  at  the  time,  but  on  whether  or  no 
Bobinson  did  tell  the  coachman  he  had  seen  the  gun 
in  the  plaintiff's  possession.  The  other  argument 
for  the  plaintiff  was  that  a  reasonable  man  before 
Kting  on  the  coachman's  information  of  what  he 
^ard  from  Robinson  would  have  inquired  of 
aobinson  if  it  was  true  he  had  seen  the  gun,  and 
lUiifled  himself  there  was  no  mistake ;  and  so,  if 
fttt  was  what  a  reasonable  man  ought  to  have  done, 
he  ought  not  to  have  done  differently,  and  so  there 
*>•  no  reasonable  cause.  But  I  think,  on  reflection, 
hii  is  a  fallacy.  It  does  not  follow  that,  because  it 
^d  be  very  reasonable  to  make  further  inquiry, 
t  is  not  reasonable  to  act  without  doing  so.  Sup- 
oee  Robinson,  on  being  asked  by  the  defendant, 
enied  he  had  seen  the  gun  in  the  plaintiff's  possos- 
on,  and  also  that  he  haiid  so  told  the  coachman,  and 
ippose  the  defendant  had  disbelieved  him,  and 
ought  ho  was  trying  to  screen  the  plaintiff,  and 
raid  tell  the  truth  on  his  oath,  would  it  necessarily 
ivebecn  wrong  in  thedefendant  to  act  on  that  belief  ? 
think  not.  Or  suppose  there  had  been  no  time  to 
qnire,  because  the  plaintiff  was  about  to  leave 
igland?  Suppose  the  informant  is  jx^rfectly 
istworthy  as  to  honesty  and  accuracy,  and 
peated  the  statement  of  a  similarly  trustworthy 
rson,  known  to  the  defendant  so  to  be,  must  there 
inquiry  of  the  latter?  This  leads  me  to  my con- 
ision,  viz.,  that  in  such  cases  it  is  a  question  of 
•t  for  the  jory,  viz.,  whether  the  channels  of 
brmstioQ  were  anch  that  the  information  they 


conveyed  might  be  reasonably  relied  on;  conse- 
quently, I  think  there  was  In  this  case  a  misdirec- 
tion, and  that  there  should  be  a  new  trial.  I  am 
?[uite  aware  that  reasonable  and  probable  cause  is 
or  the  judge,  but  in  like  way  as  it  was  left  to  the 
jury  to  say  whether  Robinson  told  the  defendant,  at 
the  defendant  said,  so  should  it  have  been  left  to 
them  to  say  whether  the  coachman  and  Robinson 
were  trustworthy  persons,  that  being  a  pure  matter 
of  fact. 

EsLLT,  C.  B. — The  question  in  this  case  is, 
whether  the  defendant  had  reasonable  and  probable 
cause  for  ordering  the  plaintiff  to  be  taken  into 
custody,  on  a  charge  of  having  feloniously  stolen  a 
gun,  the  property  of  the  defendant.  The  defen- 
dant was  a  gentleman  residing  at  the  village  of 
Ruislip,  in  which  the  plaintiff  also  lived  with 
his  father,  who  carried  on  the  business  of  an 
innkeeper  and  butcher.  The  defendant  was 
possessed  of  a  gun  which  was  under  the  care  of  his 
coachman,  and  which  had  been  seen  several  times 
and  admired  by  the  plaintiff,  with  whom  the  coach- 
man was  well  acquainted.  The  gun  was  missing, 
and  the  defendant  was  informed  by  his  coachman 
that  ho  had  been  told  by  one  liobinson,  the  coach- 
man of  a  clergyman  in  the  neighbourhood,  that  he 
had  seen  this  gun  in  a  stable,  part  of  the  premises 
upon  which  the  plaintiff  lived  with  his  father.  The 
coachman  further  said  that  he  had  told  the  plaintiff 
of  what  Robinson  had  said,  and  that  the  three  pro- 
ceeded together  to  the  premises  in  question,  when 
the  plaintiff  ])roduced  a  gun  which  he  said,  and 
truly  said,  was  his  own,  but  which  Robinson 
declared  was  not  the  gun  which  he  had  seen  in  the 
stable.  The  defendant  swore  to  this  communica- 
tion from  his  coachman,  and  also  that  he  had 
applied  to  Robinson,  who  himself  repeated  to  him 
all  that  he  had  been  told  by  his  coacnman.  I  left 
this  and  the  other  evidence  in  the  case  to  the  jury, 
and  directed  them  that  if  this  statement  of  the 
defendants  as  to  what  he  had  been  told  by  his 
coachman  and  Robinson  was  true,  and  if  he  believed 
what  the  coachman  and  Robinson  had  told  him,  he 
had  reasonable  and  probable  cause  for  the  charge, 
and  was  entitled  to  their  verdict.  But  Robinson 
having  been  called,  and  having  denied  that 
he  had  been  applied  to  or  mode  any  com- 
munication at  ail  to  the  defendant,  I  put  it  to 
the  jury  to  say  which  statement  was  true,  and  also 
to  say  whether  the  defendant  believed  the  state- 
ment or  statements  so  made  to  him  and  acted  upon 
that  belief.  The  jury  found  that  he  had  not  applied 
to  Robinson,  and  had  had  no  communication  him- 
self with  Robinson  at  all,  but  they  added  that  he 
believed  the  statement  made  to  him  by  his  own 
coachman.  Upon  this  I  held  that  there  was  a 
want  of  reasonable  and  probable  cause,  and  the 
jury  found  a  verdict  for  the  plaintiff.  That  the 
existence  of  reasonable  and  probable  cause  is  a 
question  of  law  for  the  judge,  the  jury  having 
asccrtaineil  the  facts,  if  the  facts  are  in  dispute,  is 
now  settled  law  (^Johnson  v.  Sutton,  1  T.  R.  545 ; 
Piinton  V.  Williams,  2  Q.  B.  IGO);  but  what  as 
matter  of  law  is  reasonable  and  probable  cause  for 
giving  a  man  into  custody  on  a  charge  of  felony,  or 
prosecuting  a  man  for  any  criminal  offence  at  all, 
will  be  found  a  mere  question  of  opinion,  depending 
entirely  on  the  view  which  the  judge  may  happen 
to  take  of  the  circumstances  of  each  particular  case ; 
and  upon  a  careful  and  minute  consideration  of  the 
numerous  decisions  on  the  subject,  it  seems  impos- 
sible to  adduce  any  fixed  and  definite  principle  to 
guide  and  assist  the  judge  in  any  one  case  that  may 
come  before  him.  Even  if  the  circumstancei 
of  a  decided  case  were  apparently  identical  witli 
another  case  to  be  detennined  by  a  judge  he 
might  be   botmd   to  determine   the  case   beforr 
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him  the  other  way,  as  one  element  in  all  these 
cases  is  the  credit  due  to  the  informant,  which 
maj  diflPer  in  anj  two  cases  that  maj  occur. 
If  one  of  the  judges  were  to  tell  me  that  he  had 
been  told  bj  ano&er  of  the  judges  that  he  had 
seen  a  servant  offer  for  sale  a  piece  of  plate  that 
I  had  lost  I  might  think  it  reasonable  and  probable 
cause  for  apprehending  the  serrant  for  a  felony. 
If  the  same  thing  were  told  me  by  a  fellow-senrant 
of  the  accused,  as  haring  been  told  him  by  another 
fellow-servant,  of  whom  I  knew  nothing,  or  of 
whom  I  had  a  bad  opinion,  I  should  think  there 
was  no  reasonable  or  probable  cause  until  I  had 
examined  the  original  informant  myself,  and  unless 
I  believed  him  trustworthy,  and  had  further  tested 
the  truth  of  his  information  by  inquiring  of  the 
place  at  which  the  article  was  said  to  have  been 
offered  for  sale.  I  would  not,  therefore,  lay  it  down 
as  an  inflexible  rule  of  law  that  in  no  case  can 
hearsay  evidence  amount  to  reasonable  and  probable 
cause.  It  has  certainly  been  decided  in  more  than 
one  case  that  where  anyone  has  lost  property 
under  circumstances  leading  to  the  supposition 
that  it  has  been  stolen,  and  he  is  informed 
by  a  creditable  person  whom  he  believes,  that  he  has 
seen  the  property  in  the  possession  of  the  person 
suspected,  he  has  reasonable  and  probable  cause  for 
the  charge.  But  I  am  not  aware  that  any  court  or 
judge  has  ever  gone  further  and  decided  that  when 
the  informer  speaks  to  no  fact  within  his  own 
knowledge,  but  reports  only  what  he  has  been  told 
by  another  who  may  be,  but  has  not  been,  questioned 
by  him,  such  hearsay  information,  if  believed 
to  be  true,  must  necessarilf  constitute  reasonable 
and  probable  cause.  Tindal,  C.  J.,  in  Broad  v. 
Hanij  5  Bing.  New  Cases,  725,  held  that  in  order 
to  justify  a  defendant,  there  must  be  reasonable 
cause  such  as  would  operate  on  the  mind  of  a  dis- 
creet man  ;  there  must  also  be  probable  cause  such 
as  would  operate  on  the  mind  oi  a  reasonable  man, 
at  all  events  such  as  would  operate  on  the  mind  of 
the  party  making  the  charge,  otherwise  there  is  no 
prolmble  cause  for  him ;  and  the  whole  court  con- 
curred with  the  Lord  Chief  Justice.  Now  in  this 
case  the  defendant  swore  that  he  acted  on  the  in- 
formation, not  merely  of  his  own  coachman  which 
was  hearsay,  but  of  Robinson  who  declared  that  he 
had  himself  seen  the  gun  on  the  premises  of  the 
plaintiff  or  his  father.  But  Robinson  swore,  and  the 
jury  found,  that  he  had  made  no  such  statement  to 
the  defendant,  who  therefore  appeared  to  have  acted 
on  the  hearsay  evidence  of  his  coachman  alone.  I 
thought,  upon  this,  and  I  am  still  of  that  opinion, 
that  a  reasonable  and  discreet  man  would  not  have 
charged  another  with  felony  on  the  mere  hearsay 
statement  of  his  coachman,  but  was  bound  to  have 
inquired  into  the  truth  and  accuracy  of  his  infor- 
mation from  the  person  (who  lived  in  the  same 
village  as  himself)  from  whom  that  information  was 
said  to  have  been  obtained.  The  additional  state- 
ment of  the  coachman  that  he  had  accompanied 
Robinson  to  the  plaintiffs  premises  when  a  gun 
was  produced,  which  Robinson  asserted  to  be  a 
different  gun  from  that  which  he  had  seen  before, 
seems  to  me  to  carry  the  case  no  further,  being  still 
matter  of  hearsay,  and  a  mere  repetition  of  what 
Robinson  was  supposed  to  have  said  as  to  the 
identity  of  the  gun.  Indeed,  I  thought  that  this 
new  question  raised  about  the  identity  of  the  gun, 
and  still  depending  on  the  credit  due  to  Robinson, 
rendered  it  still  more  clearly  incumbent  on  the 
defendant  to  question  Robinson  himself,  and  under 
all  these  circumstances  I  held  that  there  was  an 
absence  of  reasonable  and  probable  cause.  I  agree 
that  we  should  pronounce  no  dedsion  which  would 
tend  to  prevent  or  impede  a  firm  but  honest  attempt 
to  obtain  justice  by  one  who  believes  himself  to 
be  aggriered;    but,  on   the   other  hand,  I  feel 


that  our  fellow-subjects  are  entitled  to  our  proton 
tion  against  the  imprisonment  of  their  persons  aal 
the  disgrace  which  necessarily  attends  a  charge  «f 
felony,  when  the  accuser  has  no  other  groond  to 
act  on  than  that  somebody  has  told  him  that  he  hai 
been  told  by  some  one  else  of  something  which  ia« 
be  capable  of  explanation  upon  inquiry,  althoop 
unexplained  it  may  be  calculated  to  create  tm^ 
pidon.  These  considerations  weighed  with  me  it 
the  present  case,  inasmuch  as  the  plaintiflf  vm 
living  openly,  and  was  well  known  in  the  plafii 
There  was  no  suggestion  that  he  was  likely  to  ni 
away,  and  the  dSendant  had  the  means  of  fdff 
and  satisfactorily  investigating  the  matter  by  apb^ 
ing  to  a  magistrate  for  a  summons,  and  leaving  mi 
to  put  the  law  in  motion  as  justice  might  reqikft 
The  affidavit  of  Robinson,  which  is  in  direct  eot- 
tradiction  to  what  he  swore  on  the  trial,  ia,  I  tUik 
entitled  to  no  weight  whatever.  I  am  therefona 
opinion,  and  my  brother  Channell  agrees  with  u^ 
that  the  rule  should  be  discharged. 

The  judgment  of  the  junior  baron  having  tea 
withdrawn  at  the  request  of  the  defendant,  who  va 
desirous  of  appealing,  the  rule  was  dischsirged,  ■! 
the  defendant  appealed  to  the  Court  of  £xcheq«r 
Chamber. 

Upon  May  loth  the  case  came  on  for  ai 
before   Byles,    Blackburn,   Keating,    Smith, 
Lush,  JJ. 

BaUantint,  Seijt.  (with  him  Snagge)  tar  the  appd^ 
lant— I  submit  that  the  Lord  Chief  Baron  ni^ 
directed  the  jury.    He  held  as  a  matter  of  law  thil 
the  defendant  was  not  entitled  to  act  except  opH 
Robinson's  testimony.    I  contend  that  he  ought  H 
have  told  the  jury  that  if  the  defendant  beUeifll 
Hinton*s  statement,  there  was  reasonable  and  n^ 
bable  cause  for  giving  plaintiff  into  custody.    Thl 
fact  that  that  statement  was  hearsay  is  immateriiL 
If  the  facts  existed  which  would  amount  to  ressofr 
able  and  probable  cause,  and  they  are  brought  H 
defendant's  knowledge  by  Hinton,  that  is  suflksfl^ 
rBLACKBUBN,   J. — But   Hiutou's   character   mH 
form  an  element  in  determining  the  question.    ThM 
is  no  case,  I  think,  where  unreasoniU>le  but  bonifik 
belief  has  been  held  to  amount  to  reasonable  sid 
probable  cause.    Lush,  J. — There  must  be  tfam 
things  to  constitute  a  justification  here.    First,  i 
felony  must  have  been  committed;  secondly,  thi 
conduct  of  the  accused  must  have  been  such  as  to 
excite  reasonable  suspidon ;   thirdly,  his  coodaat 
must  have  been  known  to  defendant;  but  does  it 
matter  how  it  became  known  to  him  ?]    In  Dacii  f. 
RuMeUj  5  Bing.  354,  Gaselee,  J.  at  the  trial  left  thi 
question  to  a  certain  extent  to  the  jury.    Best)  J. 
says,  **  The  question  of  probable  cause  is  no  doott 
a  question  for  the  judge,  but  the  jury  must  flnt 
find  the  facts  which  are  supposed  to  constitute  thi 
probable  cause;  and  it  is  sometimes  difficult  to 
draw  the  line  between  the  law  and  the  fact."    Hen 
the  only  question  left  to  the  jury  in  effect  wsi 
whether  the  defendant  had  been  told  by  Robinsoa 
himself  of  the  existence  of  a  fact,  or  had  heard  it 
Uirough  the  medium  of  Hinton.    No  question  wu 
left  as  to  whetlier  he  bond  jide  gave  credit  to  the 
statement  so  reported  to  him  by  Hinton.    In  fsct 
he  knew  everything  which  Robinson  would  hsTe 
told  him  if  he  had  been  applied  to,  and  Robinsoa 
moreover  swore  at  the  trial  to  the  truth  of  all  the 
statements  that  he  had  made  to  Hinton.    It  is*for 
the  court  to  ssy  whether  under  these  drcumstanoei 
there  was  reasonable  and  probable  cause  for  giving 
plaintiff    into  custody.      [Blackbubx,    J. — Whil 
constitutes  reasonable  and  probable  cause  in  OM 
case  may  be  very  different  from  what  would  eon 
stitute  it  in  another.    In  the  case  of  a  street  robben 
where  Uie  suspected  person  if   not   immediate 
taken  would  escape,  and  there  would  be  no  oppoi 
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mcr,  Q.  C.  with  him  Bratidi,  for  tha  re- 
— Beuonable  and  probable  cauu  depends 
)  lui  tb«  dTcamstkDce*  of  each  iadWidiul 
wt  would  be  a  ratuonable  and  probable 

takiag  out  B  lummona  would  not  be 
t  and  probable  cauie  for  giriag  a  perton 
ady.  [BhxcKBuav,  J.— The  two  caiei 
a  wholly  different  fooling.]  It  ii  clmr 
t  Jiik  belief  ii  not  luScient  unleu  it  i* 
Honable  belief.  It  wa*  not  reuonable  in 
to  act  upon  the  mere  hearwy  (tatement 
L  It  cannot  be  always  anfflcient  to  act 
[tatement  of  facta  which,  if  true,  would 
I  reaaonabia  and  probable  canae.  Through 
ij  montha  may  the  atatement  come? 
, — Was  li  not  neceaaary  under  the  old 
pleading  to  allege  the  exiatence  of  facta 
ag  reaaoaable  and  probable  caoae  7]  It 
a  queation  whether  anything  bat  actnal 

jnatify.  There  is  a  lUatinction  In  thia 
gtween  falte  imprfaooment  and  malicioua 
m;  if  a  man  takea  the  law  into  hit  own 
I  acta  at  Ma  peril.  [BLicKBUKit,  J.— I 
nu  always  aufflclent  Vu  aver  a  felony  to 
1  committed,  and  then  to  abnw  reaaonable 
tor  niapecting  that  the  defendantbsd  com- 
L  A  eonatable  mnat  often  act  on  the 
of  othera,  which  maybe  falae  and  erroneoua. 
it  aware  tliat  there  ii  any  diatinction 
Ibecaae  of  a  eonatable  and  a  private  pcraon 
at  Id  tbe  caae  of  the  latter  a  felony  mnat 
I  committed  In  otder  to  affuid  a  jnatifica- 
t  muat  no  doubt  depend  upon  the  circnm- 
f  the  caae  whether  it  it  reaaonable  to  act 
•eanay  itatement.  It  cannot  alwaya  be 
iliceman  baa  often  to  act  in  haste.  But 
pluntiff  wM  a  per*on  who  liTed  in  the 
ntood,  and  waa  well  known.  There  wat 
I  for  giTing  him  immediately  In  charge ; 
I  could  eatily  hare  been  aRilied  to.     He 

ir.Bam,iBiug.Ji.C.n&. 

,  3.  deliTered  the  judgment  of  the  court. — 
all  of  opinion  that  the  jodgment  mutt  be 
Where  there  ia  a  ready  and  obviont  mode 
•ining  the  truth  by  inquiiy,  the  abtence  of 
■by  i«  ao  element  in  determining  the  pie- 
alwenca  of  reaaonable  and  probable  cante. 
U  amonot  to  rach  reawnalue  and  probable 
•enda  upon  the  circomstancei  of  each  par- 
■■e,  and  we  cannot  tay  that  the  Lord  Cbief 
aa  wrong  in  holding  in  tbit  caae  that  tbe 
>  make  inquiry  of  Robinaon  amounted  to 
it  reaaonable  and  probable  cauae  for  giring 
tiff  into  cottody. 


at  bj  I.  W,  Stcniin.  ud  J.  Shoot,  Eaqn. 
Burtiun-nl-Liw. 

B«nS  FBOlf  TSB  QCBBH'i   BUTCH. 

fU,  1  <nMf  Jfoy  II,  18G8. 
CsuT,  C.  B.,  WiLLue,  J.,  Chanrbll,  B, 
Kmatoio  and  M.  Shitb,  J  J.) 
L*.Tn*iiC*  V.  HncH. 
■aaU  tf—ImaumarioBif  tatxa — LigaHlf  of— 

Vajing  in  amainl. 
(M*  eUiurf  (u  kuee  of  Ik  ttr^l  toBt  and  of 
tUoftk*  tom  af  CkdtaAam  a  toft  eoBarf  a 
M  ^  m*  AVBtig,  in  n^ttct  of  aocA  cartioad 


of  vigilaNu  txpoted  far  taU  in  a  itntt  tm'Uiia  (ia 
(oiini  and  manor  of  OtdlaAam.  Tht  mtaor  of  Chtlttn- 
ham  teas  granted  bii  Htur*  III,  ta  tht  iihabitantM, 
togtAtr  wilA  a  monUt  and  fair  lAera  for  a  Urm  of 
jwon,  and  Charles  I^  in  the  third  Jfear  of  hit  reiffWf 
bu  htltrt  patent,  granltd  to  C.  Herbert  and  atiirt, 
ihtir  htiri  and  aaigni,  the  raid  manor,  teilh  all  and 
all  mamtr  af  toBt,  and  ail  and  limilar  toBt  ty 
raiuon  of  all  and  nngtdar  markets,  fatrt,  and  ttart* 
within  at  laid  hrdiliip.  From  time  immtnorialantU 
nSIt  lAert  iKoa  a  Tnarktt-kotat  in  Ih*  High-ilreei, 
Cheltenham,  bdanging  to  the  lord  of  tht  manor,  and 
Dorioiu  lolit,  aM  letil  of  die  Tnariel  aa  for  arlidet 
hawked  about  the  town,  and  for  wtalU  and  ttnndingt 
for  the  tale  of  articltM,  had  own  immenoriallf  paid. 
It  uxa  IB  tndtnce  thai  tht  toU  in  qvettion  had  b*tn 
reeeietd  at  long  bade  ae  living  wilnestee  eonldrememba; 
and  that  aucn  loO  wat  publiclv  exhibited  in  a  eon- 
^ieaout  part  of  the  marttt.  Tht  Coia-t  having  poioer 
to  draio  inferenctM  of  fact ; 
Held,  that  m^rpoting  tie  loUbg  rtoMon  of  itt  amannl,  or 
vpoK  any  other  ground,  eoald  not  be  held  to  hjive  been 
pai/abit  and  paid  at  tarlg  at  the  reign  of  Jliehard  f., 
j/tl  that,  if  tt  could  have  had  a  lawful  origin  within 
limt  of  memort,  niA  lawfat  origin  0¥ght  to  be  prt- 
turned !  and  that  in  the  pretext  cute,  from  tht  facte 
ttaltd,  the  Eoitrt  loat  jttti/ied  in  pretianing  a  latjfili 
origin  of  tht  toll  bg  meant  of  a  conlemporaneotit  de<£- 
cation  of  the  slreelt  to  the  public,  and  a  reiervation  of 
thit  loll  OH  ike  part  cf  ike  Crown,  inch  dedication  and 
retemalion  having  been  made   mUiin   time  of  legal 

A  toll  reatonabli   la  amounlf  but  varging  from  time  to 

limt  according  to  tht  value  of  monrg,  it  valid  in  point 

of  law. 

In  thlt  caae,  whicb  waa  argued  In  tbe  court  below, 
by  MelUA,  Q.  C.  {Saingtr  and  Harrington  with  hinj 
and  Macnamara,  the  court,  upon  the  authority  of 
Bryant  T.  Fool,  16  L.  T  Rep.  N.  8. 56,  then  recently 
decided  by  them,  held,  that  the  claim  of  a  cuatomary 
toll  of  I'-Pfr  Itnd  of  TCgetablet  brougbt  into  the 
town  of  Cheltenham  and  expoaed  there  for  tale, 
could  not  be  anpported. 

Harrington    now    appealed    for    the  pluntifC  in 

for  tbe  defendant. 

Cur.  ado.  vidL 


Kkllt,  C.  B. — In  the  caae  of  Lawrence  t.  A'fcft, 
which  wat  argued  before  thia  court  on  appeal  from 
the  Court  of  Queen'a  Bench,  at  tbe  laat  iitiiDga  Id 
error,  I  have  now  to  deliver  the  judgment  of  the 
Court.  The  plaiutifF  in  thit  caae  daimt  a  toll 
called  a  atreet  toll,  of  la.  in  reapect  of  a  cartload  <d 
regetablea,  ezpoaed  for  aale  in  a  atreet  within  the 
town  and  manor  of  Cheltenham,  aad  for  which  no 
toll  had  been  before  paid  In  the  market  The 
plaintlfl  ie  the  lestee,  under  a  leaae,  of  toll*  com* 
monly  called  the  atreet  tolla,  and  alao  of  the 
market*  of  the  town  of  Cheltenham,  granted  to 
him  on  the  2nd  Sept  18l>3  by  Robert  Sole  Lingwood, 
lord  of  the  manor,  and  who  holds  the  manor  under 
a  conveyance  from  Lord  Sherborne,  of  the  7tb 
Jan.  1863.  I/Ori  Sherborne  had  been  lord  of  the 
manor  from  1813,  until  the  making  of  the  abora 
conreyance  to  the  plaintiff.  The  manor  of  Chelten* 
ham  waa  granted  by  Henry  HI.  to  the  inhabitantt, 
together  with  a  market  and  fair  there,  for 
a  term  of  fdm  yean  from  tbe  year  1220.  King 
CharlM  I.,  in  tbe  third  year  of  hit  reign,  by 
letter*  patent  midec  the  great  teal  granted  to 
C.  Herbert  and  otbert,  their  heirs  and  aaaigna,  the 
manor  of  Cheltenhatn,  with  all  rents  of  aaiize,  free 
and  eiutomai7  biida  withta  tbe  lordahlp  or  manor, 
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and,  inter  aliti,  all  and  all  XDaniier  of  tolls  within  the 
lordahip,  manor,  and  hundred  of  Cheltenham,  and 
all  and  singular  tolls  by  reason  of  all  and  singular 
markets,  fairs,  and  marts  witliin  the  lordship, 
manor,  and  hundred  of  Cheltenham,  with  all  customs 
and  tolls  within  them,  and  the  tolls  of  markets, 
fairs,  and  marts  so  granted  by  the  said  letters 
patent  became  vested  in  IdOG  in  the  then  Lord 
Sherborne,  and  passed  from  him  through  his  suc- 
cessor in  the  title,  as  before  mentioned,  to  Lingwood, 
the  lessor  of  the  plaintiff.  The  case  finds  that  from 
time  immemorial  until  the  year  1766  there  was  a 
mark^-house  in  the  Iligh-street  of  Cheltenham 
belonging  to  the  lord  of  the  manor,  and  that  various 
tolls,  as  well  of  the  market  as  for  articles  hawked 
about  the  town,  and  for  stalls  and  standings  for  the 
sale  of  articles  erected  in  the  street,  has  been 
immcmorially  paid.  In  1786  the  public  local  Act 
(26  Geo. «%  c.  116)  was  passed  for  paving  and  light- 
ing the  town  of  Cheltenham,  under  which  the 
market-house  was  pulled  down,  and  a  new  market- 
house  erected.  By  the  43rd  section  of  this  Act  it 
is  enacted  that  nothing  in  this  Act  shall  extend  to 
prejudice  the  lord  of  the  manor  of  Cheltenham,  or 
the  lord  of  the  fairs  and  markets,  of  any  power, 
privilege,  franchise,  or  authority,  but  that  all  such 
shall  be  exercised  and  enjoyed  in  as  full  and  ample 
a  manner  as  if  that  Act  had  never  been  passed.  A 
similar  provision  is  contained  in  the  125th  section  of 
the  46  Gko.  3,  c.  1 1 7,  passed  in  the  year  1 806,  and  again 
section  40  of  the  1  &  2  Geo.  4,  c.  121  (1821),  and 
the  138rd  section  of  the  15  Vict  c.  50  (1852),  are 
to  the  same  effect.  In  1807  the  Cheltenham  Com- 
missioners, appointed  under  the  Act  of  1806,  became 
the  lessees  under  Lord  Sherborne  of  the  tolls  of  the 
market  and  town  ;  and  the  conmiissioners  under  that 
Act  and  the  subsequent  Acts  had  taken  the  tolls  of  the 
town  and  markets,  which  had  also  been  subsequently 
let  by  auction.  The  tolls  had  been  thus  taken  of 
an  amount  appearing  by  printed  handbills,  and  upon 
painted  boards  set  up  for  the  purpose  from  1806 
until  the  present  time.  Upon  one  of  the  boiutls 
exhibited  in  1841,  it  appears  that  a  toll  was  taken 
payable  by  all  persons  hawking  about  tlie  town, 
fish,  fruit,  vegetables,  or  any  other  article  for  which 
no  toll  had  been  before  paid  in  the  market,  of  U. 
for,  inter  aUay  every  cartload ;  and  the  case  expressly 
finds  that  for  many  years  previous  to  1841,  as  long 
as  living  witnesses  can  remember,  and  continuously 
down  to  the  pri.>sent  time,  a  similar  board  with 
similar  words  and  figures  lias  always  been  fixed  in 
a  conspicuous  part  of  the  market-house  at  Chelten- 
ham for  tlie  time  being.  We  think,  having  power 
to  draw  inferences  of  fact,  that  upon  this  evidence 
we  ought  to  find,  as  indeed  in  substance  tlie  arbi- 
trator has  found,  tliat  this  toll  has  been  taken  from 
time  immemorial ;  and  further,  supposing  that  by 
reason  of  its  amount,  or  upon  any  other  ground  it 
cannot  be  held  to  have  been  payable  and  paid  as 
early  as  the  reign  of  liichard  I.,  we  are  of  opinion 
that  if  it  can  have  had  a  lawful  origin  within  time 
of  memory,  such  lawful  origin  ought  to  be  presumed. 
If,  however,  it  is  to  be  considered  as  a  toll  claimed 
to  have  been  taken  from  time  immemorial,  and  the 
objection  of  rankness  be  made  on  the  authority  of 
Bryant  v.  Foot^  and  supposing  that  objection  to  apply 
to  a  toll  at  all,  we  must  take  the  finding  altogether ; 
and  it  appears  as  part  of  that  finding,  and  of  the 
presumption  so  found,  that  no  less  than  2s,  6dl  was 
taken  as  a  toll  or  payment  for  the  use  of  the  ground 
by  placing  upon  it  a  stall  for  the  Balet>f  provisions, 
aad  payable  to  the  occupier  of  the  house  opposite  to 
whidi  the  stall  was  placed.  If  then  we  are  bound 
by  these  findings,  and  must  take  the  streets  and 
markets  to  be  immemorial,  so  we  must  admit  the 
payment  of  29.  6d.  for  a  stall,  which,  if  really  paid 
la  the  time  of  Richard  I.  would  make  a  toU  of  Is. 
for  a  ortlcMid  ef  fzoTiaiona  a  perfectly  reaaonable 


payment,  and  so  put  an  end  to  the  objection  of 
rankness.    But  even  if  this,  or  any  other  objectkt 
could  prevail,  treating  the  claim  as  immemorial,  it 
is  clear  that  we  may  dispense  with  the  claim  W 
prescription,  and  presume  a  lawful  origin  of  the  tau 
by  means  of  a  cotemporaneons  dedil»tion  of  tihi 
street  to  the  public,  and  a  reserratioa  of  this  toU  m 
the  part  of  the  Crown ;  such  dedication  and  reiv- 
vation  having  been  made  within  Ume  of  memoiy. 
Whether,  therefore,  the  toll  be  claimed  by  preicri^ 
tion,  or  to  have  been  granted  or  reserved  witlua 
time  of  memory,  we  think  that  the  claim  is  sastaiii- 
able,  unless  the  doctrine  of  rankness  apply,  and  tha 
amount  of  the  toll  (Is.  per  cartload)  he  considend 
rank,  in  which  case  the  claim  can  be  maintained 
only  upon  a  grant  or  reservation  within  time  d 
memory.     It   has  been  doubted  whether  a  sua 
certain  is  not  necessary  upon  a  grant  or  reaervatioa 
of  toll ;  but  the  contrary  was  held  by  three  judgM 
against  one  in  the  case  of  77«e  Corporation  o/Maiim- 
head  (Palmer's  Reports,  p.  86),  and  in  the  case  of 
Wright  T.  Brewster  (King  s  Bench,  Nov.  ^  1883]^ 
Qunniag  on  Tolls,  pp.  62,  63,  where  upon  a  notioa 
to  enter  the  verdict  for  the  defendant  after  a  trial 
at   Hertford,  before  Lord  Teuterden,   a  toll  wai 
claimed  of  a  penny  on  the  sale  of  a  pig  ia  a  narlut 
and  it  appeared  that  the  amount  of  toll  had  not  ben 
uniform  during  the  period  of  sixty  years,  to  which 
the  evidence  extended;   but  at   one  time  6dL  per 
score,  at  another  4<L,  and  latterly  Id,  each  had  beea 
taken  on  the  sale  of  pigs.    Taunton,  J.  during  thi 
argument  expressed  an  opinion  that  under  a  grait 
of  reasonable  toll,  or  under  a  prescription  which 
supposes  such  a  grant,  the  amount  might  vary  froa 
time  to   time  according  to  the  varying  valoe  ol 
money,  and  the  court  sustained  the  verdict,  estab- 
lishing the  claim  to  toll,  on  the  ground  that  tin 
court  could  not  take  upon  itself  to  say  that  thi 
amount  of  the  toll  was  unreasonable.   This  case  d^ 
termiiies  that  a  toll  reasonable   in    amount,   bit 
varying  from  time  to  time  according  to  the  value  of 
money,  is  valid  in  point  of  law.    So  in  Sht^^kmli* 
Ptiyne,  31  L.  J.  297,  C.  P.,  where  a  fee  was  claioMd 
by  the  registrar  of  the  Court  of  the  ArchdeaeoB 
which  had  been  immemoriollj'  taken,  but  had  variil 
considerably  from  time  to  time  in  amount,  it  wai 
held  by  the  Court  of  Common  Pleas  that  the  cUim 
to  the  fee  might  be  sustained,  if   of    reaneabb 
amount ;  Willes,  J.,  in  delivering  the  judgmeat  d 
the  court,  observing,  '*  A  fee  need  not  nccesaai^ 
be  of  a  fixed  and  ascertained,  but  may  be  of  a  rsawa- 
able  amount."    And  this  doctrine  is  affirmed  ly 
the  same  court  in  the  case  of  Milit  v.  Tk$  Mayer  if 
Cokhtater,  36  L.  J.  C.  P.,  pp.  210  to  216;  and  tfcl 
decision  in  Shniherd  v.  Payme^  approved  and  held  II 
be  supported    oy  many  authorities  :   Blackstoae^i 
C>)minentiiries,  p.  78,  Com.   Dig.,  ToU  £.;  Drth 
V.   WigkMworth,  Willes,    654 ;    Gard  v.    CaUard,  % 
M.  A  8.  60 ;  Balltxrd  v.   Genrrd,  Holt,  p.  596,  aad 
Fulkr  V.  Sriy,  Willes,  p.  620.    If,  therefore,  this  tofl 
be   claimed    as    immemorial,    and    the    objection 
of   rankness    could   be    held   to   apply    by  rea- 
son  of    the    amount   of    \s,   it    is    an    answer 
to    that    objection    that    the    daim    ia   to  be 
a    reasonable   toll   only,    and  that   the    amoent 
may  vary  from  time  to  time  with  the  value  of 
money.    But  the  claim  may  also  be  sustained  ai  to 
a  toll  granted  or  reserved  within  time  of  memoiy 
on  the  ground  that  upon  the  facta  stated  we  may  pre- 
sume a  dedication  by  the  Crowa  between  the  tine 
of  Henry  III.  and  Charles  L  of  the  atieeta  and  waji 
wichin  the  town  to  the  public,  which  would  consti- 
tute a  good  consideration  for  a  grant  or  reaervatioa 
of  the  tolls  now  claimed.    It  haa  alao  beea  argual 
that  this  toll  is  bad  as  being  a  toU  for  the  mere  uN 
of  a  public  way ;  but  my  brother  Willea  haa  jutil 
observed  that  thia  ia  not  a  toll  for  pflwing  ad 
repaaaing,  bat  that  it  importa  a  lioenoe  ta  leit  and 
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the  land  for  the  purpoae  of  selling 
!  cctninoditiei,  and  it  ii  snalogouB  to  the 
ElBt  V.  The  Magor  of  Bridgaunh,  15  C.  B. 
od  that  tbs  apot  upon  which  tbe  articlei 
S  for  lale  in  effect  becomei  part  of  tbe 
Rie  judgment,  therefore,  of  the  Queen's 
ich  appear*  to  have  been  delivered  with- 
U  auigned,  upon  the  authorit;  of  the 
■  Bryoat  t.  Fool,  must  be  TCTened,  and 
antered  for  the  ^lintiff. 

^ui/|}iMD(  reitntd. 


Salurdag,  Hay  0,  1868. 

j(LLT,  C  B.,  Martin,  Bramwbli.,  and 
nu,  BB.,  Ebitiho  and  Btlbs,  JJ.) 

Bbtaut  a.  Foot. 
tge  fit — Tnimcmarial  caitom — Ranhust. 
tmlU  1854  fea  of  lOi.  to  tie  reetor  and  3i. 
'trk  of  a  pariiA  cAarcA  uxrf,  viilh  tome  im- 
variatioTHf    paid  on    £Dfry   narriaye  ode- 
ihe  parish  ckurrA.     There  wot  no  BvidejKe 
I  hgmd  lie  gtar  1S03  .' 
atriam  {diuentieale  Keatinff,  J,'),  affirmitm 
in  of  Iht  (iHtea'i  Bench,  t/ial,  at  feet  of  the 
Kwnf  amid  not  have  hten  pagabte  in  thu  time 
■rd  I.,  coraidtring  the  difference  between  the 
noney  at  that  liine  and  the  preaent  lime,  the 
of  ranknea  applies  to  Uix  claim,  and  rebutt 
taiftioit,  ariting  from  modtrn   enjoi/nient,   of 
in   tbuing  from    before   the    time   of  ttgai 

«  ^  rmilaien  doet  not  apply  enUly  to  auei  of 

■  ilistqtuJlyapplicabltlotheeuMoffeespaid 
'emnttation  ofmoirioQt  or  other  ocaaiom  of  a 

«  came  before  the  court  belov  in  tbe  foTin 

lease. 

«  had  been  directed  by  Blackburn,  J.  to 

eatiao  irhethcr  ISi.  (or  lOs.  for  the  rector 

■  the  clerkj  was  the  legal  fee  or  accue- 
7  payalile  on  the  marriage  of  a  mnn  and 
the  parish  church  of  the  parish  of  Ilarton, 
DDty  of  Buckingham,  or  whether  there 
Ji  marriage  any  legal  or  accustomed  fee, 

what  was  tbe  amount  thereof  ? 
«  came  on  to  be  tried  on  the  Tth  July 
re  Cockbum,  C.  X,  at  Uuildhall,  hut  by 
e  jury  was  discharged  and  a  special  case 
.■d  to  be  stated,  with  liberty  to  tbe  Court 
inferences    of   fact.     The   facts   are  as 

M  year  1808  down  to  the  year  1864  the 
ee  paid  was  either  13i.G(/.  or  I3<.,th«tmoBt 
'  paid  being  I3i.,  i.t^  lOi.  for  the  rector 
rUte  clerk.  Bvidence  was  given  on  ihe 
i  defendaat  of  thirty  iDarriBfce*  solemnised 
rch  from  1H08  to  1HS1,  and  it  was  proved 
enty-one  of  those  cases  (occurring  in  1B14, 
I,  18ST,  IS29,  1833,  1848.  1844,  1846,  1849. 


if  those  twenty-on«  cases  Si.  bad  been  paid 
ana ;  that  io  six  of  tbe  thirty  cases  (hap- 
the  years  1808,  1827. 1B38, 1833, 1837,  and 
Wtirely)  the  fees  paid  were  13i.  (kL,  and 
n  three  of  those  six  cases  2t.  6d,  had  been 
M  bann*  ;  that  in  two  of  the  thirty  case* 
|Io182Sandl840)thc  fees  paid  were  lS<.6c£ 
r  tbe  banns;  and  that  in  one  of  the  thirty 
8)  the  fee*  paid  were  12s.  &f.  and  St.  6d. 
ana.  On  tbe  pait  of  the  plaintiff  the  foL- 
Ma  wen  piovad :  one  in  1811  in  which  the 
MnUlifc6daad3i.fortb«baiiiui  «h  ia 
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1830  in  which  the  evidence  left  it  doubtful  whether 
tho  fees  paid  were  13s.  and  3s.  for  the  banna,  or 
13j.  6J.  and  2s.  6d.  for  the  baoiu ;  one  ia  1831  in 
which  the  fees  paid  were  IGi.  Gd.  and  Si.  for  the 
banni ;  one  in  L847  in  which  the  feet  paid  wen 
17).  id.  and  Ss.  for  the  banns. 

In  five  of  the  thirty  cases  proved  by  the  defen- 
dant, there  was  oot  any  evidence  ai  to  wliat  suma 
bad  been  paid  for  tbe  banas;  noc  did  It  appear 
whether,  or  in  what  proportioai,  the  money  had  been 
divided  between  the  rector  and  the  cleric  in  any  case 
in  which  tha  fee  paid  on  a  marriage  in  tba  chnrch 
had  been  more  or  less  than  13j.  There  was  no 
evidenoe  aa  tu  what  fees  had  been  paid  on  mar' 
riages  in  the  church  prior  to  1808. 

In  the  year  1840  tbe  Bev.  Wm.  Brown,  who  wa« 
then,  and  had  been  for  many  years,  rector  at  the 
parish,  caused  to  be  hang  up  in  the  vestry  of  the 
church,  a  ubteof  fees,  with  this  heading,  "Table  of 
fees  to  be  paid  in  the  parish  of  Horton,  county  of 
Bucks."  In  that  table  there  were  found  inter  alia 
the  f oUowiog  entries : 


maniigB  far  bsiiiia.  wtlh  oinJIIoaM  of 
oertUliist*  ot  mtrritft,  bsptlui,  o~  *" 


In  tbe  year  1854  the  defendant  became  rector  of 
the  parish.  Since  he  lo  became  rector  np  to  tbe  pre- 
sent time  thirty-four  marriages  bad  been  solemnised 
in  the  church,  and  during  all  that  time  the  fee  paid 
far  a  marriage  in  the  church  (exclusive  uf  the  fee 
of  3i.  for  publication  of  banns)  baa  been  uniformly 
13s. ;  i.e.,  10s.  for  the  rector  and  3j.  for  the  clerk, 
liie  fees  paid  on  marriages  in  the  church  have  been 
sometimes  paid  during,  bnt  moBt  frequently  after, 
the  ceremony.  Where  the  parties  have  applied  foT 
a  certiScate  of  marriage  immediately  after  tbe 
ceremony,  it  has  been  invariably  given  to  them  free 
of  charge.  If  not  applied  for  at  that  time,  it  hai 
been  given  on  application  at  any  time  thereafter 
on  payment  of  a  fee  of  2t.  Sd,  la  the  majority  of 
the  neighbouring  parishes  the  fees  paid  on  inarri^ea 
in  the  churches  of  those  parishes  respectively  an 
considerably  leas  than  those  which  have  been 
usnallj  paid  on  marrii^es  in  the  parish  church  of 
Horton;  but  in  some  of  the  neighbouring pariahea 
the  fees  an  the  same,  and  in  one  or  two  they  are 
somewhat  larger. 

On  tlie  16th  Jan.  1866  lleXih,  Q.  C.  (with  him 
Keaae,  Q.  C.  and  Maenamara),  argued  the  ctiie  on 
behalf  of  the  plaintiff;  and  on  the  lOQi  Jan. 
ffMalia/,  Q.  C.  f  with  him  A.  J.  Stephen!  Q.  C.  and 
Prideaax),  on  behalf  of  the  defendant. 

The  Court  of  Queen's  Bench  were  divided  In 
opinion,  the  majority  of  the  court  (Cockbum,  C.J. 
Mellor,  and  Lush,  JJ.)  holding  that  the  amount  of 
the  fee  was  in  itself  sufficient  to  rebut  tlic  presump- 
tion arising  from  enjoyment  within  the  time  of 
living  memoi7,  that  it  could  have  had  an  imme- 
morial legal  existence,  viz.,  from  the  time  of 
Richard  I ;  Blackburn,  J.  being  of  oiunion  that  the 
amount  of  the  fee  was  not  sufficient  to  rebut  the 
presumption  arising  from  modern  enjoyment,  and 
that  the  doctrine  of  rankness  was  confined  to 
moduses,  and  was  an  anomaloni  exception  to  the 
general  rule. 

TTie  case  was  argued,  on  appeal,  in  Easter  Term 
by  CoUridQt,  Q.  C.  (with  him  ffMiJky,  Q.  C.  and 
Pridtam.  Q.  C),  for  the  appellant ;  by  MeBiA,  Q.  C. 
(with  him  JCsoae,  Q.C.  and  Mocaamara),  for  the 
rMpondont. 

Car.  adn.  rati. 

i  the 
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ment  of  the  Court  of  Queen's  Bench.  The  defen- 
dant, the  rector  of  Horton,  in  the  county  of  Buck- 
inghamshire,  claims,  by  prescription,  the  fee  of  lOf ., 
as  payable  to  the  rector,  and  Zs.  to  the  clerk,  upon 
every  marriage  celebrated  in  the  parish,  and  the 
question  is  whether  this  claim  can  be  maintained. 
The  evidence  is  that  from  1808  until  1854  these 
fees  of  lOs.  and  Bs.  hare  bc«n  received  and  paid 
(with  some  slight  variations,  which  may  be  dis- 
missed from  the  case  as  immaterial),  upon  all  mar- 
riages solemnised  in  the  parish,  and  the  question  is 
whether  the  court  (who  have  the  power  of  a  jury  in 
deiding  with  the  facts)  should  hold  upon  this  evi- 
dence that  the  claim  upon  the  prescription  is  sus- 
tained. The  majority  of  the  judges  of  the  Queen's 
Bench  have  determined  that  it  is  not,  and  we  are 
of  opinion  that  this  judgment  should  be  affirmed. 
The  true  principle  of  the  law,  as  applicable  to  this 
question,  is,  that  where  a  fee  has  been  received  for 
a  great  length  of  time,  the  right  to  which  could 
have  had  a  legal  origin,  it  may,  and  ought  to  be, 
presumed  that  it  was  received  of  right  during  the 
whole  period  of  legal  memory;  that  is,  from  the 
reign  of  Richard  I.  until  the  present  time,  unless 
the  contrary  is  proved.  In  this  case,  the  right  to 
these  fees  may  have  had  a  legal  origin  before  the 
time  of  memory,  and  the  evidence  t^nt  they  have 
been  taken  in  modem  times,  during  a  period  of 
nearly  fifty  years,  leads  to  the  presumption  that 
they  were  lawfully  taken  in  the  time  of  Richard  I., 
unless  the  payment  at  that  time  be  disproved. 
But  we  are  of  opinion  that,  considering  the 
difference  of  the  value  of  money  in  1189  and 
the  present  time,  of  which  the  court  will  take 
judicial  notice,  it  is  impossible  that  the  pay- 
ment of  such  an  amount  upon  every  marriage  in 
this  parish  can  have  been  made  at  that  period,  that 
the  objection  of  rankncss  therefore  applies,  that  the 
claim  is  negatived,  and  that  the  plaintiff,  who  seeks 
to  recover  back  this  fee  which  he  has  paid,  is  entitled 
to  the  judgment  which  he  has  obtained.  From  the 
importance  of  the  question,  however,  and  the  diffi- 
culties with  which  it  is  surrounded  from  the  pecu- 
liar and  anomalous  state  of  the  law,  and  from  the 
high  respect  due  to  the  judicial  opinion  delivered  by 
Blackburn,  J.,  who  dissented  from  the  judgment,  it 
becomes  necessary  that  we  should  carefully  consider 
and  observe  upon  the  objections  to  the  judgment 
adverted  to  by  Blackburn,  J.,  and  which  have  been 
urged  with  great  ability  at  the  bar  upon  the  argu- 
ment before  the  court.  It  must  be  Emitted,  upon 
the  part  of  the  plaintiff,  that  the  receipt  of  this  fee 
for  nearly  fifty  years,  is  evidence  that  the  pay- 
ment is  immemorial  if  it  can  have  had  a  le^ 
origin,  and  the  contrary  be  not  proved.  Then  a  legal 
origin  may  be  presumed.  The  payment  of  these 
fees  was  originally  voluntary,  but  where  they  have 
been  paid  before  tiie  time  of  legal  memory,  the  title 
to  them  as  a  customary  payment  is  established.  But 
the  payment  must  be  immemorial,  that  is,  they 
must  have  been  paid  in  the  time  of  Richard  I.,  and 
it  is  clear,  upon  all  the  authorities,  that  they  can  be 
deemed  immemorial  only  if  the  payment  at  that 
period  be  not  disproved.  In  Jadcins  v.  Harvey,  1  C. 
M.  &  R.  877,  894,  the  language  of  Parke,  B.  is  this : 
'*  From  uninterrupted  modern  user  a  jury  should  find 
the  immemorial  existence  of  the  payment,  unless 
some  evidence  is  given  to  the  contrary."  And  the 
same  case  in  2  C.  AI.  &  R.  393,  to  the  same 
effect.  In  Shepherd  v.  Payne  (12  C.  B.,  N.  S.,  414, 
and  upon  appeal  IG  C.  B.,  N.  S.,  132,  135)  Black- 
burn, J.,  in  delivering  the  judgment  of  the  Court  of 
Exchequer  Chamber,  observes,  **  Where  there  has 
been  long  continued,  modem  user  of  a  right 
capable  of  a  legal  origin,  the  existence  of  that  legal 
origin  would  be  presumed,  unless  the  contrary  be 
poyed."  This  qualification,  '*that  the  contrary 
be .M  proved,"  perr»dea  the  authoritieB,  and  we 


think  necessarily  applies  to  every  case  of  a  fiasd 
money  payment  claimed  as  immemorial,  and  whidi 
must  have  existed  before  the  time  of  memory ;  and 
looking  to  the  difference  in  ihe  value  of  money,  w» 
hold  it  to  be  impossible  that  audi  a  aum  aa  ISa 
should  have  been  payable  aa  of  right  upon  evoy 
marriage  in  a  small  rural  parish  in  EngUnd  in  tu 
time  of  Richard  L  But  it  is  contended,  on  the  part 
of  the  defendant,  first,  that  thia  teat  of  the  i«lqa 
of  money  applies  only  to  cases  of  modus.  We  fii4 
however,  no  authority  whatever  for  this  propoaitioo. 
In  reason,  and  upon  principle,  it  is  impoaaible  to 
distinguish  between  the  payment  of  a  fixed  aim 
upon  a  composition  for  tithes,  and  aa  a  f ee  upon  tke 
aolemnization  of  a  marriage,  or  upon  any  other  coo- 
sideration  or  occasion  of  the  like  nature.  And 
Lord  Campbell  appears  to  have  taken  thia  for 
granted  when  he  applied  this  teat  to  the  fee  payable 
upon  admission  to  a  copyhold,  held  in  the  case  of 
Treheme  v.  Gardiner,  5  £.  &  B.918, 940.  Here,  tha^ 
the  fact,  not  indeed  expreaaly  proved  in  evidenoi^ 
but  of  which,  as  observed,  the  court  will  take 
judicial  notice,  that  the  difference  in  the  value  of 
money  is  so  great  aa  to  render  it  certain  that  tlni 
payment  cannot  have  been  made  in  the  time  of 
Richard  I.,  is  proved,  and,  aa  we  think,  proved  co^ 
clusivcly,  to  rebut  the  presumption  arising  frai 
the  modem  usage  during  fifty  years  of  mn  imme- 
morial payment.  Jenkint  v.  Harvey  (ubi  tupra)  is 
cited  as  an  authority  for  the  defendant  upon  tins 
point,  but  the  court  there  held,  and  we  think  rightly 
held,  upon  the  evidence  in  that  case,  that  id.  pff 
chaldron  for  the  metage  of  coal,  and  wluch  in* 
eluded,  or  may  have  included,  the  uae  of  a  poi^ 
might  well  have  been  received  in  the  time  of 
Richard  I.,  and  waa  therefore  not  open  to  the  objection 
of  rankness.  Besides,  it  was  poaaible  in  that  cut, 
that  the  port  might  have  been  granted  with  tha 
metage  of  4dl  as  a  port  due  within  the  time  of 
legal  memory,  and  so  that  the  sum  was  reoovenhia 
although  not  immemorially  taken.  Shmherd  v.  Pn/m 
is  also  relied  upon  by  the  defendant,  hut  thoe  tin 
fee  claimed  by  the  registrar  of  the  archdeacon  for 
services  performed  upon  a  visitation  waa  not  a  fixad 
sum,  but  a  reasonable  sum  varying  from  time  to 
time  though  taken  immemorially  in  respect  of  those 
services.  And  we  must  distinguish  between  a  fixed 
fee  and  a  reasonable  fee.  Either  may  be  claimed  bf 
prescription,  and  if  a  reasonable  fee  be  prescribed 
for,  the  amount  may  vary ;  indeed,  to  be  reasonably 
it  should  seem  that  it  must  vary ;  for  that  whidi  is 
reasonable  now  can  scarcely  be  said  to  have  been 
reaaonable  in  the  twelfth  century.  Upon  a  caiefal 
consideration,  therefore,  of  the  whole  of  the  authori- 
ties bearing  upon  this  case,  we  are  unable  to  find 
anjjr  one  instance  of  the  right  to  a  fixed  payment 
being  sustained  as  immemorial  where  the  amonnt 
was  so  large  as  to  render  it  impoaaible,  or  incredibla 
that  it  should  have  been  payable  aa  of  right  in  the 
reign  of  Richard  I.  The  numeroua  deciaiona  dted 
as  authorities  to  the  contrary  will  be  found  to  be 
cases  either  of  a  lost  grant  or  charter,  or  a  oonv^- 
ance  which  may  have  been  made  within  time  of 
memory,  or  of  a  claim  aa  in  Shqfherd  t.  Pe^m,  of  a 
reasonable  sum  varying  in  amount  according  to  the 
value  of  money,  or  other  circumstances.  If  we 
assume,  as  insisted  by  Mr.  Coleridge,  that  in  all  or 
the  greater  number  of  these  causes,  neither  jndget 
nor  juries  have  in  reality  believed  that  a  grant  or  a 
charter,  or  a  conveyance,  had  ever,  in  Mct,  been 
made  (or  in  another  class  of  presumptions  thai 
customs  found  to  be  immemorial  had  actually 
existed  in  the  time  of  Richard  I.),  atiU,  if  tUa 
state  of  the  law  created  by  the  judgea  to  quiet 
titles,  to  protect  rights  derived  from  long  user 
or  enjoyment,  and,  if  ao,  to  anpidy  the  want  of 
a  juat  and  enlightened  Lcgialature,  be  eatabUdied 
by  theae   deciaiona,   we  must  accept  it   m  «e 
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lad  ity   and  hold    that  long  user  or   enjoyment 
rliere  a   legal    heginaing    is   possible,    shall    be 

Snivalent  to  a  lefpd  right,  and  that  the  belief  or 
ibelief  in  the  actual    existence  of   the   origin 
^Rtmiied,  if  not  an  element  in  the  question.    But 
the  law  thus  ez|^ned  and  defined  is  perfectly  con- 
ifteiit  with  the  proposition  contended  fur  by  the 
pUintiff  here,  that  where  to  establish    the  right 
daimed  a   state   of   things   must   actually  have 
Bdited  in  the  time  of  Richard  I.  which  the  court 
er  jury  are  satisfied  cannot,  by  any  possibility, 
hi¥e  existed  at  that  time,  no  length  of  user  or  en- 
jojment  will  support  the  claim.     Where  a  lost 
fiant  or  charter  or  conyeyance  is  presumed  in  sup- 
|ort  of  a  claim  to  ancient  rights  or  any  other  ease- 
■SDt,  or  to  give  effect  to  the  possession  or  enjoy- 
■tnt  of  land  for  twenty  years  or  more,  or  to  the 
kag  receipt  of  a  port  due,  or  of  a  fee  or  any  other 
MfDient,  and  which  instrument  or  payment  may 
mvn  been  made   or   originated   within    time   of 
Mmory,  it  is  at  least  possible  that  it  may  have 
aetially  existed,  and  the  law,  while  it  gives  effect 
Is  claims  resting  merely  upon  long  possession  or 
wr,  is  at  least  free  from  the  absurdity  of  sup- 
IMiiig  an  impossibility.    But  where,  as  in  the  case 
d  a  modus  or  marriage  fee,  the  law  is  that  the 
liyBeDt  claimed  must  haye  begun  before  the  time 
«f  legal  memory,  and  the  amount  is  so  large  that 
it  esnnot  have  been  possibly  made   at  so  early  a 
IRiod;  to  presume  that  it  was  made  would  be  to 
l(f  in  the  face  of  the  law,  and  to  presume  an  ini- 
isnibUity.     We  have  thought  it  right  to  deliver 
mt  opinion  upon  the*  important   question  raised, 
adsione  determined  in  the  Court  of  Queen's  Bench, 
bit  if  it  were  necessary  to  consider  the  other  points 
fttmited  to  us  in  the  argument  at  the  bar,  we 
iMd  be  prepared  to  hold  that  the  marriage  fee 
■■tt  be  a  fixed  fee,  and  cannot  be  of  a  varying 
Mosot,  and  that  were  it  otherwise  the  evidence  in 
tfiptrticular  case  would  not  support  the  claim  to 
*  Birely  reasonable  or  varying  fee ;  and  further, 
*e  Aoold  pause  before  we  could  determine  that  the 
^of  ISf.  is  a  reasonable  fee  to  be  demanded  and 
cifcned  upon  every  marriage  in  a  country  parish, 
<*tt  St  the  present  day.    I  believe  I  may  state  that 
tki  whole  of  the  judges  who  have  heard  the  argu- 
>KQt,with  the  exception  of  my  brother  Keating, 
wur  in  the  judgment  wliich  I   have   now   de- 
"v^Rd,     My   brother  Bramwell,  and,  I  believe, 
■7  brother  Byles,  may  not  adopt  the  reasons  which 
j|R  here  assigned  for  the  opinion  delivered,  and  I 
wfe  my  brother  Bramwell  desires  to  state  his 
evQ  ofuniun,  and  that  of  my  brother  Byles.    In 
^  case  the  judgment  of  tiie  Court  of  Queen's 
Bttch  wiU  be  affirmed. 

BiiMWKLL,  B. — Not  dissenting  from  anything 

^  my  Lord  Chief  Baron  has   said,  I  desire  to 

wer  my  own  opinion  in  this  matter.    My  brother 

Bjlcs  has  desired  me  to  say  that  he  agrees  with  my 

ttodosion,  and  substantially  for  the  same  reasons 

tttt  I  am  about  to  give. '  In  this  case  the  question 

H  whether  ]  St.  is  a  legal  fee  or  accustomed  duty 

Myable  on  the  celebration  of  a  marriage  in  the 

lirith  of  Horton,  and  if  not,  whether  there  is  any 

lod  what  fee  ?    The  latter  part  of  the  question  may 

be  disregarded,  it  not  being  suggested   that   any 

^  can  be  demanded  as  of  right  if  the  fee  of  I3t. 

aoDoL     We  are  to  perform  the  duties  of  judge 

ad  jury.    In  the  former  capacity  it  is  agreed  that 

re  are  to  say  that  no  fee  or  due  is  of  common  right, 

at  that  it  may  be  due  if  immemorially  paid,  namely, 

rum  the  time  of  Richard  I.,  and  if  a  reasonable 

ie,  this  is  the  law  we  are  to  pronounce,  and  to 

atitle  the  defendant  to  a  verdict,  those  are  the  facts 

e  are  to  find.    That  being  so,  I  say,  unhesitatingly, 

lai  I  cannot  find  this  is  a  reasonable  fee.     It 

a  week's  wages  of   an  agricultural  labourer; 

Mao.  Cas^— You  V  . 


and  it  is  not  reasonable  that  such  a  sum  should  be 
demanded  as  of  right  from  such  a  person  for  a  duty 
which  properly  should  be  performed  gratuitously. 
If  this  is  a  reasonable  amount  it  is  unreasonably 
low  for  the  adjoining  parish.    Further,  I  do  not 
believe  it  has  been  demanded  as  of  right,  and  paid 
at  any  time.     It  may  have  been  asked  for  and 
insisted  upon  in  certain  cases,  but  I  feel  convinced 
that  in  many  it  has  not.    Evidence  was  given  of 
thirty  marriages  from  1808  to  1854,  but  it  is  not 
said  there  were  no  other  marriages  in  that  period. 
The  only  conclusion  I  draw  is,  that  the  case  is  a 
common  case  of  persons  holding  an  office  assumed 
by  those  who  deal  with  them  to  know  the  rights  of 
the  office,  always  ready  to  encroach,  and  to  turn  a 
gratuity  into  a  duty ;  and  whenever  the  customary 
gratuity  was  raised  in  any  particular  instance  by  the 
liberality  or  piety  of  the  party,  ready  to  treat  that  as  a 
due  in  the  next  case,  and  obtain  it  by  mixture  of  re- 
quest, demand,  and  appeal  to  the  then  payer  that  he 
would  not  be  less  liberal  than  the  last.  It  must  not  be 
supposed  I  apply  this  remark  to  the  defendant,  or 
any  in  particular  of  his  predecessors.    I  have  no 
doubt  the  fee  has  not  b^n  pressed  when  it  could 
not  well  be  paid,  and  that  it  is  only  demanded  as  of 
right  now  to  determine  a  question  of  right.    Besides, 
the  person  who  receives  is,  I  believe,  the  clerk,  who 
probably  would  have  no  knowledge  whether  any- 
thing was  due  in  point  of  law  or  not,  but  would 
have  a  strong  interest  in  claiming  that  there  was. 
But  suppose  that  I  g^t  over  this  d^culty,  and  that 
the  fee  was  of  such  an  amount  that  it  nsight  well 
be  paid  now,  the  question  would  still  remain  whether 
I  could  find  as  a  juryman,  that  it  was  due  as  of 
rigiit  in  the  reign  of  Richard  I.    Now  I  am  perfectly 
8u(i^tio(l    it   was    not,   and  I   adopt   my  brother 
Mcilor'd    language:    ** Common    sense   revolts    at 
the    idea.     I   cannot  merely  say  that  I   am  not 
satisfied   it   existed,  but  I   am  compelled   to  say 
that  it  did  not  and  could  not  have  existed."     No- 
body believes  it  did,  nor  in  the  reign  of  Edward 
VI.,  when  we  bear  in  mind  the  price  of  articles 
mentioned  in  the  statutes  of  that  reign.    The  ques- 
tion, then,  is  whether,  under  these  circumstances,  we 
are  called  upon  to  do  violence  to  our  conscience  hy 
finding  that  this  custom  dated  back  to  the  time  oi 
legal  memory.    When  we  are  convinced  that  such 
cannot  be  the  case,  why  am  I  to  find  the  contrary 
of  what  I  am  satisfied  is  the  truth  ?  I  would,  if  the 
law  ordered  me,  leaving  the  responsibility  to  the  law. 
If  an  Act  of  Parliament  said  that  in  certain  cases  a 
jury  should  find  black  to  be  white,  though  one 
would  regret  such  trifling  with  an  oath  and  the 
administration  of  justice,  the  jury  ought  so  to  find  ; 
but  that  is  not  the  law— I  am  not  told  I  am  bound, 
but  advised  so  to  find.    Then  I  regret  this  advice. 
It  seems  to  me  no  technical  question  of  rankness 
properly  arises  here.    I  believe  this  fee  was  not  paid 
two  centuries  ago.    I  am  satisfied  it  was  not  four 
centuries  back,  from  the  value  of  money  at  that 
time.    IIow  can  I  shut  my  eyes  to  this  consider- 
ation, or,  if  I  receive  it,  decline  to  be  influenced  by 
it  ?    The  doctrine  of  rankness  is  not  a  rule  of  law, 
it  is  a  question  of  evidence.    It  arises  as  much  with 
respect  to  one  question  as  to  another.    If  the  defen- 
dant covenanted  to  pay  all  fees  lawfully  payablo  in 
the  reign  of  Edward  VI.,  rankness,  or  a  question 
analogous,  might  well  arise.    I  wish  to  add,  I  con- 
sider this  decision  quite  consistent  with  the  case  of 
SJiefffierd  v.  Payne,    I  think,  therefore,  the  judgment 
should  be  afikmed.    It  is  said  this  will  cause  a  deal 
of  mischief,  and  deprive  persons  of  property  supposed 
to  be  perfectly  safe ;  it  is  obvious  that  it  will  only 
affect  usurped  claims.    If  that  is  objectionable,  the 
Legislature  must  set  it  right.    I  say,  with  my  Lord 
Chief  Justice,  **  such  is  the  law,"  and  while  it  so 
continues  I  consider  myself,  in  administering  it,  as 
bound  to  administer  it  as  I  find  it ;  nor  do  I  feel 
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myself  warranted  in  undermining  or  frittering  it  ^ 
away  by  subtle  fictions  or  artificial  presumptions, 
inconsistent  with  truth  and  fact. 

Keating,  J.  —  The    defendant    in   this  case  is 
rector  of    the  parish  of    Horton,  in    the    county 
of  Buckingham,  and  claimed  to  be  entitled  to  a  fei^ 
of  Ws.  as  payable  to  the  rector,  and  3;;.  to  the  clerk 
for  every  marriage  by  banns  (with  certificate  of  the 
same)  celebrated  in  that  parish,  and  the  question  is 
whether  such  claim  is  maintainable.    The  evidence, 
as  stated  in  the  special  case,  showed  that  as  far  back 
as  liTing  memory  went  the  fee  claimed,  with  certain 
immaterial  variance,  had  been  paid;  distinct  evidence 
was  given  of  its  receipt  from  the  year  1S08;  and 
there  was  nothing  to  show  that  it  was  not  then  an 
ancient  fee.    There  does  not  seem  to  b«*  any  doubt 
that  a  legal  origin  could  be  assigned  to  its  piiyment. 
and  therefore  the  proof  given  in  this  case  is  that 
upon  which  juries,  in  such  cases,  have  always  been 
directed  that  they  ought,  in  favour  of  long  con- 
tinued user,  to  presume  it  to  be  immemorial,  unless 
the  contrary  were  proved.    In  the  present  case  no 
direct  proof  in  contradiction  was  given,  but  it  was 
said  the  court,  as  a  jury,  ought  not  to  make  the 
usual  presumption,  because,  considering  the  change 
in  the  value  of  money  that  has  taken  place  since 
the  reign  of  Richard  I.,  no  such  payment  as  that 
claimed  could  have  been  made  at  that  period,  and 
must,  therefore,  have  originated  within  the  time  of 
legal  memory,  in  other  vrords,  that  the  court  was 
bound  to  apply  to  the  case  the  doctrine  of  rankness. 
as    it     is    called,     which    has    been    applieil    in 
cases  when  the  defence  of  a  modus  dfr.imandi  has 
been  set  up  in  answer  to  a  claim  for  tithes.  Accord- 
ingly,  a  majority  of  the  judges  of  the  Court  of 
Queen's  Bench  considered  themselyes  bound  by  that 
analogy,  and  decided  that,  in  consequence  of  the 
change  in  the  value  of  money  since  the  reign  of 
Richard  I.,  the  fee  claimed  in  this  case  could  not 
have  been  paid  at  that  time ;  that  it  was  therefore 
bad  for  rankness,  and  upon  that  ground  alone  gave 
judgment  for  the  defendant ;  Mr.  Justice  Blackburn, 
however,  holding  that  the  doctrine  of  rankness  was 
not  applicable  to  such  acase,and  giving  his  judcment 
for  the  plaintiff.   At  present,  the  question  is  whether 
the  judgment  of  the  majority  of  the  Queen's  Bench 
was  right.     The  decision  is  undoubtedly  one,  the  im- 
portance of  which  can  scarcely  be  exaggerated,  for 
it  is  not  easy  to  see  how  any  fees  8upiK)Si.Ml  to  be 
payable  in  respect  of  marriages,  burials,  or  baptisms, 
can,  for  the  future,  be  sustained,  if  submitttnl  to  the 
same  te5»t,  even  though  their  existence  may  have 
been  recognised  and  their  distributon  provided  for 
by  several  Acts  of  Parliament ;  nor  will  its  effects  be 
confined  to  ecclesiastical  fees,  for  a  rigid  ap]>lication 
of  the  doctine  seems  to  place  in  peril  many,  if  not 
the  greater  nunil>er,   of  ancient    fixed    pay/nents 
supposed,   until    lately,  to    repose,  securely   ui)on 
long    continui^     use.       That     this     is     not     an 
ill-founded  apprehendsion  seems  clear  from  llie  cast» 
of  fytwrenre  v.    Uitcfi,   L.  Rep.    2    Q.    B.    U4,   in 
which  the  Court  of  Queen's  Bench,  applying  the 
same  doctrine  of  rnnkness,  held  that  a  toll  of  I«. 
claimed  as  immemorial  by  a  lord  of  the  manor  for 
every  cart  with  vegetables,   &c.,  for   sale   coming 
within  the  streets  of  a  market  town  could  not  1k» 
sustained   (althou>:h   received    as    long    ns    living 
memory  went  bjick)  upon  the  single  ground  that  it 
was  rank,  and  could  not,  therefore,  have  l>een  pni<l 
in  the  reign  of  Richard  I. ;  and  Blackburn,  J.  felt 
bound,  by  the  authority  of  Brifant  t.  Foot^  to  concur 
in  the  judgment.    It  is  therefore  necessary  to  see 
what  it  is  that  is  meant  by  this  doctrine  of  rankness, 
as  applied  to  an  ancient  payment.     It  cannot  be  in- 
tended that  in  order  to  make  the  fee  of  l^x.  g(M)d  in 
the  present  case  the  same  amount  of  coins  called 
shiUingB  must  have  been  so  paid  in  the  reign  of 


Richard  I.,  for  although  the  shiUiog  wai  known  ia 
England  at  that  time  as  a  measure  of  Talue,  or,  at 
it  is  called,  "  a  money  of  account,"  yet,  as  a  coin  it 
did  not  exist,  its  first  appearance  as  a  coin  being  in 
the  reign  of  Henry  VII.  (1504),  nor,  I  apprehend, 
can  it  have  been  decided  that  in  order  to  make  an 
ancient  payment  good,  it  must  have  remained  nii* 
changed,  both  as  to  its  nominal  and  real  amout 
since  the  time  of  Richard  I.,  inasmuch  u  that 
would  be  simply  impossible.    The  pound  weight  of 
silver,  which  Henry  VII.  coined  into  twenty  shiU- 
lings,  is  now  coined  into  sixty-six  shillinga,  and  tW 
copper  coinage  of  England  is  said  to  date  from  the 
reign  of  Charles  II. — the  copper  penny  of  our  day 
as  little  represents  the  silver  penny  oif  Richard L 
as  the  shilling  of  his  time  would  meaaure  the  valsi 
of  tliat  of  the  present  day.    When  it  is  said,  there* 
fore,  that  to  make  this  payment  of  Ids.  good^tia 
same  amount  must  have  been  paid  in  the  twtlfik 
century,  it  is  diflicult  to  see  how  that  nquireiiKiK 
could  be  satisfied  by  showing  a  payment  of  anotte 
and   n   different  amount,  as   18s.  of    that   peiiod 
would  certainly  be,  unless  seven  or  eight  ooneei 
of    silver  can  be  said  to  be   the    tanije   ts  tvf 
or  three  ounces,  or  that  the  one  remains  **flBd 
and    certain"   by    the    payment    of    the   otbK 
It  would  seem,  therefore,  if  we  are  to  resort  to  snti* 
quarian  research  in  order  to  test  tiie  possibility  «f 
the  existence  of  a  payment  in  remote  ages  the  rest, 
and   not   the  nominal,  value  would  be  the  non 
reasonable  criterion,  the  more  especially  as  in  tioM 
as  early  as  those  of  Richard  I.,  payment  wmII 
seem  to  have  been  made  in  kind,  the  little  and  nids 
money  that  existed  being  locked  up  in  the  coffeiKf 
the  barons  ;  but,  in  truSi,  an  inquiry  into  the  esMt 
value  of  money  at  the  period  referred  to  would  be 
useless,  as  even  the  research  of  Mr.  HallamoooU 
not  carry  it  back  further  than  the  reign  of  HeniyllL 
^Miildle'Ages,  p.  3^.)    That  its  scarcity,  and.  oat- 
sequent  ly,  its  relative  ralue  was  very  much  gresttr 
than  at  present,  there  can,  however,  be  no  dosbCi 
although  the  way  in  which  it  was  distributed  is  fall 
of  uncertainty,  so  also  the  difficulty  is  great  ti 
ascertain  the  natural  prices  of  commodities  or  labov 
in  an  age  when  they  were  regulated,  or  attempted  ts 
be  regulated,  by  authority ;  but  it  is  clear  that,  st  t 
time  when  the  powers  of  the  Church  and  the  anny 
prv.-ilominated,  any    services   performed   by  eitliB 
wduld  be  likely  to  be  largely  remunerated.     Thai» 
according   to    Hume,    as    late    as    the    reign  of 
Edward  III.,  where  the  Statute  of  Labourers  flsed 
the  wages  of  a  master  carpenter  at  8<1  a  day;  the 
wages  of  a  private  soldier  vrere  Gdl,  and  the  psy  <if 
a  man-at-arms  Is,    If,  therefore,  we  are  to  be  drives 
to  speculate  upon  what  might  have  been  the  amoont 
of  the  marriage  fees  paid   to  the  clergy  in  those 
aneii'Ut  times,  we  may  safely  presume  them  to  be 
very  large.    In   the  reign  of  Richard  I.  marrisgct 
were  celebrated,  not  in  church,  but  at  the  hoase  ef 
the  bridegroom  (see  Cripps's  Law  of  the  Church 
and   Clergy,  p.  GR7),   the  Bull  of  Innocent  IIL 
first  ordaining    the    celebration    of    marriages  in 
churches  being  in  1109,  the  year  of  Richanrs  desth, 
eon<H.Miuently.  the  services  performed  by  the  pneit 
wouhl  not  be  confined  merely  to  reading  the  nuv* 
riage  ceremony,  but  would  mvolve  travelling  **• 
|)ensos,  and  the  labour  of  writing  out  the  certificate 
—probably  uiwn  vellum — services  which,  when  pe^ 
formed  in  those  days,  and  by  the  clergy,  would  be 
sure   to   command  a  high  rate  of    remunerstioOi 
no    d(mbt    rendered    in    kind.     Why,    therefoiCi 
are  we  to  assume  it   to  be  impossible  that  s  fed 
C'»rn'sponding  in  amount  with  that  now  cUimed, 
could  have  been  paid  in  the  reign  of  Kicfaard  !•; 
and  why  arc  we  to  assume  it  for  the  purpose  cf 
defeating  established  usage  ?    Of  course,  it  caoiMt 
hi'  affirmed  as  a  fact  that  any  such  payment  resllf 
was  made ;  but  surely  the  difficulty  and  ancertaiD^ 
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d  the  subject  showi  the  wisdom  of  tho  long  line  of 
jtdges  who  have  prece<1cd  us  in  their  refusal  to 
•nter  upon  any  such  inquiry.    I  say  '*  their  refusal 
to  enter  upon  it;**  for  I  am  not  aware  of  any  case 
Wore  the  present  in  which  a  claim  to  an  ancient 
fftjDieDt  shown  to  have  been  made  as  far  as  livin^j^ 
memory  extends  has  been  defeated  upon  the  single 
gmud  of  what  is  called  its  rankness,   although 
pobably  in  every  case  in   which  an  immemorial 
fijmeDt  has  been  sustained,  such  an  objection,  if 
Tilid,  would  have  been  fatal.    The  suggestion  that 
in  tnch  cases  the  immemorial  payment  has  been 
frand  by  the  jury  evades  but  does  not  get  rid  of  the 
•difficulty,  as  if  the  question  did  not  arise  before  the 
coprt  in  Banco,  it  must  have  been  mooted  at  Nisi 
Prins.    But  juries  have  always  been  directed  that 
they  ought  to  make  every  presumption  in  support 
of  established  user.  Indeed,  in  the  well-known  case 
rf  JtMkiru    V.    Uarueyt    I    Cr.  M.   &  JL  877,    the 
Court  of  Exchequer  granted  a  new  trial,  because 
the  judge  had  told  the  jury  that  they  might,  from 
loog-coatinued  payment  of  a  grant  due,  presume  it 
to  liAve  been  immemorial,  instead  of  instructing 
Ihem  that  they  ought  so  to  presume.    The  presump- 
tiOD  of  a   lost  grant    was    another,    perhaps  the 
•tnngest,  illustration  of  the  length  to  which  judges 
4id  courts  have  gone  in  support  of  eitablishe<i  user, 
"not,**  as  was  said  by  Lord  Mansfield,  in  Eldridtje 
V.  KmoIU  1    Cowp.  215,  **that  in  such  cases  the 
court  really  think   that  a  grant  has  been  made, 
bKutse   it  is  not  probable  a  grant  should  have 
«nited,  but  they  presume  the  fact  for  the  pur- 
pose and  from  a  principle  of    quieting  the  pos- 
aMuoD;**    and    see    this    principle   discussed    at 
length  and  fully  confirmed  by  the  Irish  Exchequer 
Ouimber  in  the  recent  case  of  Defile  v.  Linehavrn, 
K  Ir.  Law  Rep.  N.  S.  1,  where  the  judge,  having 
told  the  jury,  in  answer  to  a  question  by  them, 
4ift  they  must  find,  as  a  matter  of  fact,  that  a  deed 
M  been  actually  executed,  the  Court  of  Exchequer 
Oniber  held  it  to  bo  a  misdirection.    Indeed,  the 
Mressof  judicial  decisions  upon  this  subject  cannot 
BO  more  forcibly  described  than  in  the  judgment  of 
the  Lord  Chief  Justice  in  the  present  case,  whodosig- 
Mted  it  as  **  judicial  legislation,"  and  such  it  must 
beadmitted  to  be,  but  I  apprehend  wise  and  beneficial 
kgiilation  rendered  absolutely  necessary  by  tliepre- 
▼imii  "judicial  legislation"  which  established  the 
Riga  of  Richard  I.  as  the  extent  of  legal  memory.  The 
I^gisUture,  says  the  Lord  Chief  Justice,  in  giving 
jvdinieiit  in  this  case,  having  thus  adopted  the  reign 
<>f  Bichard  I.  as  the  date  from  which  the  limitation  in 
i  reil  action  was  to  run,  the  courts  of  law  adopt  it 
utbe  i«riod  to  which,  in  all  matters  of  presuinp- 
tioo  or  custom,  legal  memory  which,  till  then,  had 
been  confined  to  the  time  to  which  li  vingmemory  could 
p  lock,  should  thenceforth  be  requirc<l  to  extend. 
The  pivsumption,  therefore,  to  be  niailn  from  usage 
V far  as  living  memory  goes  back,  and  the  necessity 
for  such  presumption,  both  stand  precisely  on  the 
iUDe  ''judicial  legislation,"  and  to  insist  upon  the 
one  and  reject  the  other  is,  as  seems  to  me,  to  ace(>pt 
the  bane  and  refuse  the  antidote.     The  doctrine  of 
Vinkness  as  applie<l  to  cases  of  modus  was  of  com- 
pvatively  recent  origin,  clearly  exceptional  and  not 
Uways  acquie:(ce<l  in.     Its  origin  im  stated  in  the 
ase  of  SaH$oH  V.  Sliaw,  2  K.  &  Y.  Tithe  Canes,  120, 
ind    cited    by  Mr.    Harrington  in  his  argument 
n    the    case    of    Dvvrence    v.   Hitch,  when   Si.*rjt. 
leifield,  ttrguettdo,  said  as  to   rankness.   "he   was 

0  old  as  to  remember  its  beginning ;  Ward,  C.  B. 
nt  introduced  it ;  he  was  a  great  patron  of  the 
lergy  and  carried  their  rights  a  great  way."  The 
onrt  in  the  same  case  treated  the  doctrine  with 
»nt  ooiutety.  Willes,  C.  J.,  in  giving  judgment 
lid,  **  The  first  of  these  objections  is  that  the  modus 

1  rank,  and  therefore  cannot  be  so  old  as  the  time 
f  Richard  I.,  the  time  of  prescription,  for  the  two- 


pence then  would  be  twenty  shillings  now.    It  is 
said,  and  I  am  afraid  truly,  that  there  have  been 
many  cases  determined  upon  this  footing  ;  the  fewer 
the  better,  but  I  am  afraid  they  are  not  in  point, 
for  then  they  might  have  misled  more  than  they 
have  already.    It  is  a  strange  notion;  what  is  it 
founded  upon  ?  That  it  is  not  likely  that  the  owners 
of  the  land  would  agree  to  \)a.y  moro  than  tiie  Talue 
of  the  land.      But  we  cannot  go  upon  presump- 
tions but  proof.    And  what  proof  is  there  of  the 
value   of   lands  in  this  country  in    the  time  of 
Richard    I.?"     He    then    expresses    an    opinion 
that  according  to  Lyttleton,  p.  170,  the  time  of 
Richard  I.  was  not  the  time  of  prescription,  adding, 
"  If  the  time  of  Richard  I.  was  immemorial  in  the 
time  of  Henry  VI.,  the  time  of  Henry  VI.  is  imme- 
morial now."    Burnett,  J  in  his  judgment  in  the 
same  case,  after  stating  Isis  opinion  upon  the  subject 
of  prescription,  proceeils,  **  My  brother  Belfield  has 
g^ven  us  the  history  of  the  beginning  of  the  doc- 
trine of  rank  modus  in  Lord  Chief  Baron  Ward's 
time,  and  I  have  had  another  case  given  me  by  a 
learned  judge,  which  shows  the  end  of  it,  the  case 
of  Giffurd  v.  \Vebb,  in  the  Exchequer.    That  waa  a 
bill  for  tithes  in  land  by  the  rector  of  Stoke,  and 
the  defendant  set  up  a  modus  of  Sd.  for  every 
lamb  fallen.     It  was  insisted  that  this  woold  be 
equal  to  thirty  pence  now  for  every  lamb,  and  was 
therefore  bad.    Yet  it  waa  decreed  in  favour  of  the 
modus,  and  the  decree  was  confirmed  in  the  Hoose 
of  Lonls,  on  appeal  there,  in  1735 ;  and  there  waa 
an  end  of  rank  moduses.    I  believe  they  have  never 
been  heard  of  since."    It  is  needless  to  say  that  the 
anticipations  of  the  learned  judge  have  not  been 
realised.    The  doctrine  continued  to  be  applied  to 
some  cases  of  modus,  but  never  extended  beyond 
them  until  the  present  case.    Not  to  go  through  the 
various  cases  in  which  ancient  payments  have  been 
sustained  as  immemorial,  although  the  objection  of 
rankness,  if  valid,  would  have  been  fatal,  and  many  of 
which  have  been  adverted  to  by  Blackburn,  J.,  in  his 
judgment  in  the  Court  of  Queen*s  Bench,  we  may 
come  at  once  to  the  recent  case  of  Shepherd  v.  Papte, 
12  C.  B.,  N.  S.,  414,  where  the  Court  of  Common 
Pleas  upheld  a  claim  for  immemorial  fees  of  7s.  6dL 
and  4«.  ikL  payable  to  the  registrar  of  the  Arch- 
deaconry Court  of  Colchester,  upon  the  ground  that 
a  reasonable  fee  may  be  claimed  by  prescription, 
and  that  these  claims  upon  the  facts  stated  in  the 
special  case  were  reasonable.    In  that  caae  it  was 
argued  that  the  fees   were  rank,  and  that  they 
were  so  according  to  the  test  in  the  present  case 
there  could  be  no  doubt ;  but  that  objection  was 
met  by  the  court  holding  that  the  fee  **  need  not 
be  of  a  fixed  and  ascertained,  but  may  be  of  a  rea- 
sonable amount,  even  if  such  an  objection  could  be 
applicable  to   such  a  claim."     The  reasoning  in 
Sfiephurd  v.  Payne,  appears  to  me  to  be  equally  appli- 
cable to  the  present  case.    It  was  said  it  could  only 
be  so  when  the  fee  is  payable  for  work  and  labour 
done  ;  hut  here  the  fee  in  its  origin  was  probably 
for  work  and  labour  done,  and  at  the  present  time 
appears  to  be  so  including,  as  it  does,  the  servioes 
not  only  of  the  clergyman  and  clerk^  but  also  the 
making  out  of  the  certificate  of  marriage.     The 
case  of  She/ihetd  v.  Pai/ne  was  carried  to  the  Exche- 
quer Chamber  (K*  C.  B.,  N.  S.,  i:i2),  and  that  court 
affirmed  the  decision  of  the   Common  Pleas,  not 
upon  the    grounds    taken    in    that   court    as    to 
which     the     majtirity    gave     an     opinion,     but 
upon   the   ground  that  the   facts   stated    in    the 
case  were  such  that  it  should   be   presumed  tlic 
fees  of  7s.  GdL  and  4«.  <k/.  were  immemorial  fees 
attachc<l  to  the  office  of  registrar,  if  that  prescrip- 
tion were  necessary  to  give  them  validity.    Now 
that  those  fees  were  rank,  according  to  Hrjfani  v. 
FooU  I  should  have  thought  nobody  could  seriously 
doubt    To  suppose  that  the  registrar  of  thA  M^- 
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imooa  at  ColidiMter  nallj  receiTed  those  identical 
fee*  in  tbe  reign  of  mdurd  L  ii  at  leut  u  difflcnit 
to  beUere  m  tlut  the  feet  now  cUimed  were  then 
■ptU  to  the  rector  of  Horton ;  yet  tbe  court  decided, 
notwitlutMidiiig  inch  nuknoM,  ttut  tbe  ofdiiuu? 
pTesumptloii  from  long  lun  oagbt  to  be  made. 
Tbatrdeci^ioa,  therefore,  appear*  to  me  to  be  a  dis- 
tinct autboti^  anintt  tbe  ded^OD  of  tbe  majoritj 
at  the  Conrt  of  Queen'a  Bench  in  the  pieKnt  caae. 
It  waa  *aid  in  tbe  Queen'a  Bench  in  tbe  preeent 
caM,  that  ttie  pnnt  ot  nukiieM  wm  not  takea  by 
tbe  leuned  connael  who  argued  the  caae  of  Siq)itrd 
T.  Aqnw  for  the  appellant  in  tbe  Court  of  Eicbeqner 
Chamber.  The  tact  that  Mr.  Melliah  did  not  take 
the  pirint,  conddering  he  wai  on  the  losing  side, 
and  wanted  a  good  point,  is  in  itaelt  not  without 
■igniflcance ;  but  it  certainly  was  taken  in  the 
Court  of  Coinmon  Pleas,  and  although  it 


court  in  gifing  judgment  seems  clear  from 
the  terms  of  the  judgment  itself.  "The  true 
rale,"  says  Blackburn,  J.,  in  delivering  the 
■n^pnent  of  the  conrt,  "seema  to  be  laid  down  by 
Lord  Wensleydale,  in  Jeatiiu  v.  Harva/,  1  C.IS.& 
R.  p.  S77,  where  he  says  that  tbe  coirect  mode  to 
direct  a  jury  ii  to  tell  them  that  they  should  Qod 
tbe  immemorial  existence  of  the  payment  (if  that 
be  neceuary  for  itt  Talidity)  unless  some  ori- 
dence  is  given  to  tbe  contrary,  or,  as  he  tayi  in 
delivering  the  written  judgment  of  the  conrt  on  the 
■ecood  trial  of  the  case,  2  Cr.  H.  &  B.  107,  from 
proof  that  an  ofllce  existed  in  1762  the  jury  may, 
and  ought,  to  presume  it  to  be  prescriptiTe,  if  that 
be  necessary  to  make  it  valid,  unless  the  contrary 
be  proved.  The  claim  in  thut  case  was  hy  the  Cor- 
poration of  Tniro  for  a  metage  due  of  id.  per 
chaldron  of  coals  in  that  port,  and  it  was  supported. 
I  may  mention  this  as  showing  that  that  is  meant 
hy  tbe  latter  part  of  the  sentence  quoted.  I  suppose 
neitber  tbe  Barons  of  the  Exchequer  nor  the  jurors 
•a  antiquarlins.  believed  that  id.  per  chaldron  was 
Mtaally  paid  before  Richard  I.  returned  from  the 
Hdy  Land,  but  tbe  modem  user  was  enough  to  cut 
npon  tbe  other  side  tbe  onus  of  proving  that  it  wm 
ma  usnipation.  We  think,  therefore,  that  if  it  be 
neceaaaiy  for  the  validity  of  tbett  fees  that  fees  of 
that  anMunt  iboold  be  immemorial,  ttiat  pretump- 
tiou  ought  to  be  made."  This  was  tbe  judgment  ol 
Pollock,  C.  B.,  Channdl.  B.,  Blackburn  and  Mellor, 
JJ.,  and  Bramwell,  B.,  agreeing  with  the  Court  of 
Commcm  Pleas,  both  in  their  judgments  and  the 
teaaona  upon  which  it  was  found,  in  support 
of  which  see  also  the  authorities  coUectnl  in 
the  judgment  io  the  case  of  Afilii  r.  T^  Mayor  if/' 
ColrAattr,  36  L.  J.  210,  C.  B.;  16  L.  T.  Rep. 
N.  S.  Sis.  Upon  these  grounds,  therefore,  and 
agreeiDg  as  I  do  with  the  judgment  of  Black- 
burn, J.  in  the  court  below,  I  am  of  o[rinion  that 
the  claim  of  tbe  defendant  to  the  fees  in  question 
cannot  be  defeated  upon  the  ground  of  raolcnesn 
as  ap[died  by  the  m^ority  of  tlie  Court  of  Queen's 
Beach.  There  remains  the  question  of  fact,  are  the 
fees  reasonable?  and,  looking  at  tbe  statements  on 
tbe  ipedal  case,  1  cannot  say  they  are  otherwise 
than  rcMonable.  It  appears  that  the  fees  claimed. 
including  tlie  certificate,  bare  been  piud  aa  far  ai- 
living  memory  extends,  without  demur,  and  they 
wonkl  probably  have  been  so  continued  had  oot  thf 
clergyman  intisted  upon  that  which  he  had  norigh: 
to  Insist  upon,  viz.,  prepayment.  It  appears  also, 
flut  altbough  the  fee*  churned  are  coniiderablj- 
Ugfaer  than  in  the  majority  of  tbe  neighbourio); 
pariah—,  yet  that  the  fees  in  some  are  the  same,  and 
m  OM  or  two,  somewhat  larger  than  those  here 
L  Nor  do  I  think  the  charge  to  tht 
a  cf  tbe  fee  claimed  leM  reasonable  or  more 
d  to  pntdic  policy  than  the  demand  of  &t.  hy 


the  lay  registrar.  The  Marriage  Acta  tt 
recognise  Uie  difference  in  the  t«mane<i 
similar  work  to  the  clergyman  and  tbe  legii 
the  labourer  can,  if  he  pleaaea,  be  mairk 
atatntable  price.  Upon  the  whole,  I  am  d 
that  the  judgment  of  the  Court  of  Qiuen 
ought  to  be  reversed. 

Attorney*  for  tbe  pUintifl,  Siipkau,  S 
QwUt. 
Attoraey*  for  the  defendant.  Dale  and  <S 


April  13  and  27  and  Mag  S,  IBfiS 


The  Bisaop  of  Wuichbstkb  b.  Bo 
Porith  emaiiliig  of  turn  batfficet  wttl  a  d 
lack—Dalg  of  iiinmbtnl  topttform  dimm 
AHtiorHy  of  ike  oriUnary—l  ^  2  I'lCl.  c.  1 
The  iRCvnienf  of  a  parith  contittiiig  of  Iw 
iniii  a  duipdrg  in  tadi,  ditmiiiiued  (As  n 
of  divine  Mtruict  on  Svndagi  in  me,  oaif  M 
pica  in  the  ofAzr,  and  a  tail  being  hrotgil 
him  lo  per/om  one  M/rrice  eBerg  Saidc 
fonntr,  in  occortAmcs  uiA  Ae  diridion  t<f 
may,  he  mat  admonitM  to  obey  sitc4  £ 

Bdd  that,  tchett  lie  cireanulanctt  of  a  parid 

at  not  to  fumiih  the  meraa  ofperfonning_ 

eennre  in  both  dinvhei  of  an  Mutef  puis 

ialendmenl  qf  the  laie,  both  eoHanoa  eaid  eco 

Uiat  a  Kreict  ihall   be  performed  every  i 

each  chwrcA,  and  thai  no  dieerelioH  in  the 

voted  in  the  incmiAenl. 

So  rtttriction  is  impoetd  vpon  the  authnrity  e 

bgthe  1   ^  i   1 1>(.  <-.  106,  s.  80,  to  oowf 

formanoe  of  lao  htdicu,   one  in  axA  d 

pariih,  every  ^nday. 

Seable,  the  eoment  of  the  inaanbent  u  »X  w 

the  valid  ameeration  of  a  cAiircA  {y  lis  on 

This  was  acanse  instituted  in  thi«  court 

of  letters  of  request  from  the  Bishop  of  Yl 

under  the  provisions  of  the  Clergy  Diad 

(,8  &  4  Vict.  c.  86). 

The  Bishop  of  Winchester  was  the  pn 
the  office  of  the  judge ;  the  defendant  vrai 
Lewis  l{ugg,  a  beneficed  clerk  in  the  c 
Winchester. 

The  object  of  the  suit  was  to  compel  I 
who  is  tlie  incumbent  of  Ecchioswell  w 
monton,  lo  perform  one  service  every  E 
the  chapel  of  the  latter  benefice. 

It  appeared  f  rum  the  allegations  in  the  ar 
in  1S53  Mr.  Rugg  had  been  licensed  to  \ 
petusl  curate  of  Ecchinsvcll  with  Sydn 
the  diocese  of  Winchester,  and  that  tlM 
consiaEed  of  two  ancient  parochial  chape 
Ecchinswelt  and  Sydmonton,  having  in  a 
secrated  church  known  reipectively  as  tl 
or  chapel  of  St.  Lawrence  Ecchinawa) 
church  or  chapel  of  St.  Mary  SydoHOt 
belaoged,  for  eccl.siastical  purpoaea  t 
13th  Aug.  16S3,  to  the  pauih  of  Ela|i 
at  that  date,  by  an  order  in  cooneU,  wa 
into  a  separate  parish.  Tbe  chaigi 
the  petition  was  that  for  tbe  last  two 
Kugg  had  omitted  to  perform  divine  Mr 
chapel  of  Sydmonton.  In  his  aniwac 
alleged,  in  reference  to  the   buUdliig    i 
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tech  of  St.  Mary,  Sydmonton,   that  thero  had 
bMi  formerly  an  oncoDsecrated  building,  or  oratory, 
m  Add  chapel  standing    in    the  private  garden 
«f  the  late   Mr.   William   Kingsmill,    of    Syd- 
MBton,  and  that  in  the  month  of  Feb.  1849  the 
«id  WUam    Kingsmill,    without    any   faculty, 
CHKd  the  said  unconsecrated  building  to  be  pulled 
^ovn  M»  though  it  were  his  own  prirate  property, 
shhough  it  was  appendant  to  and  belonged  to  the 
luiih  church  of  Kingsdere,  at  which  time    the 
wkole  material  thereof  was  removed,  and  all  the 
tenitare  belonging  thereto  was  carried  awav.  That 
to  this  old  buQding,  whether  it  were  a  chapel  of 
ON  or  oratory,  there  was  no  endowment  of  tithe  or 
gkbe,  or  property  of  any  kind.    That  for  the  ser- 
m»  performed  in  it»  which  were  never  regiUar, 
oolj  occasional,  there  was  in  ancient  times  some 
noompense,  bv  means  of  oblations  or  voluntary 
dferiogt,  which  have  long  ceased  to  be  paid.    That 
tke  aid  chapel  or  oratory  never  had  in  it  the  rights 
cf  barial  or  of  marriage,  nor  of  sacraments,  until 
i  raall  benefaction  of  25<.  was  left  in  1720,  to  be 
fiid  yearly  to    the    minister   of   Kingsdere  for 
imchiDg  a  sermon  and  administering  the  sacra- 
Mat  of  the  Lord's  Supper  on  Trinity  Sunday,  to 
iKbde  the  finding  on  his  part  of  the  sacramental 
teents  of  bread  and  wine.    That  there  was  not 
Uoogiog  to  the  said  chapel  any  ground  outside 
the  wills  of  it,  but  it  was  entirely  surrounded  by 
the  private  ground  of  the  owner  of  Sydmonton- 
Me.   That  at  the  date  of  the  Order  m  Council, 
k  Aug.  1852,  the  said  field  chapel  had  ceased  to 
hne  iny  existence,  it  having  ttiree  years  before 
km  entirdy  removed.     That  the  said  order  in 
eooncil,  recognising  the  existence  of  a  chapd  and 
chipd-yard  at  Sydmonton,  was  issued  upon  mis- 
mta  information  at  the  time,  as  there  was  neither 
chipd  nor  chapd-yard,  nor  building  of  any  kind, 
vUefa  the  law  of  the  land  or  any  ecdesiastical  juris- 
iolion  could  take  notice  of  or  recogniae  as  either 
•  pttish  church  or  chi^l.    That  at  the  time  of  his 
Mission  to  the  incumbency  of  Ecchinswell-cum- 
^dmonton,  viz.,  on  Sept.  29,  1852,  there  was  but 
■s  wesentative  church  upon  the  benefice,  viz.,  that 
I  the  parish  church  of  St  Lawrence,  EcchinsweU. 
tkat  during  the  whde  period  of  fals  immolate 
ledecessor's  incumbency,  and  for  nearly  a  twelve- 
KMith  after  his  own  admission,  from  Feb.  1849  to 
lay  1853,  there  had  not  been  any  public  divine 
tmce  performed  except  in  the  aforesaid  parish 
hnrch    of    St.  Lawrence,   Exhinswell-cum-Syd- 
Mton.    That  the  late  Mr.  William  Kingsmill,  in 
r  about  the  year  1853,  rebuilt  the  aforesaid  field 
h^d  or  oratory  without  a  faculty,  partly  on  the 
ite  of  the  old  one,  without  consultmg  or  reference 
>  the  incumbent,  the  party  proponent,    l^t  the 
nrer,  porch,  and  vestry  were  additions,  and  a  small 
ansept  on  the  north   side  of  the  ancient  edifice 
as  never  rebuilt.    That  the  ancient  footway  and 
itrance  by  the  western  door  under  the  belfry  or 
ill  turret  has  been  stopped  up  and  impeded  by  the 
ection  of  the  tower,  and  a  new  road  by  a  more 
Btant  and  circuitous  way  and  entrance  on  the 
nth  side  has  been  made  in  lieu  thereof,  without 
ry  legal  sanction  or  any  authority  whatever.    That 
e  old  road  and  entrance  by  which  alone  access  was 
iCuned  to   the  chapel,  is  now  claimed  by  the 
esent  owner  of  Sydmonton-house,  as  his  private 
oden-road ;  and  that  he  has,  at  present,  no  admis- 
»  by  the  former  way,  but  by  the  favour  of  the 
oprietor  of  the  ground  adjoining. 
The  18th  April  had  been  fixed  peremptorily  for 
s  hearing  of  the  cause,  but  Mr.  Rugg  did  not 
pear,  and  his  proctor  applied  for  a  postponement 
tbe  gfoand  of  Mr.  Ruggs  illness,  and  stated  that 
InieDded  to  appear  in  person.    The  application 
If  lefuiedy  on  consideration  of  all  the  drcum-  I 
Tbe  hearing  was  continued  on  the  27th  1 


April,  on  which  day  Mr.  Rugg  appeared  in  person 
and  argued  his  case ;  and  counsel  for  the  promoter 
having  briefiy  replied,  the  court  took  time  to 
consider  its  judgment. 

Dr.  Deane,  Q.  C.  and  Dr.  Sicabey  appeared  for  the 
promoter. 

Jiojf  2.S\t  R.  Philliicore.— It  is  not  necessary 
to  consider  the  question  whether  or  no,  previously 
to  Aug.  18Go,  the  church  which  occupied  the  site  of 
the  present  church  built  in  1853,  had  been  conse- 
crated or  not.  The  order  in  council  which  dates 
from  the  18th  Aug.  1852,  severs  the  chapelries  of 
EcchinsweU  and  Sydmonton  from  the  vicarage  and 
parish  church  of  Kingsdere,  and  forms  them  *'  into 
a  separate  parish  for  ecclesiastical  purposes,  and  a 
perpetual  curacy  and  benefice,  by  tbe  name  or  style 
of  the  perpetual  curacy  of  EcchinsweU  with  Syd- 
monton." The  same  order  recites :  **  That  there  is 
in  each  of  the  said  chapelries  a  church  or  chapel, 
that  of  EcchinsweU  being  nearly  two  mUes,  and 
that  of  Sydmonton  being  about  three  mUes  distant 
from  the  parish  church  of  Kingsdere.*'  It  further 
recites  that  each  of  the  chapelries  has  its  own 
churchwardens;  that  the  tithe  rentchargc  of 
EcchinsweU  was  commuted  at  60L,  and  that 
of  Sydmonton  at  50^  St.  6d. ;  that  the  fees  of  both 
chapelries  were  2L  These  recitals  in  the  order  in 
councU  furnish  evidence  which  the  court  is  bound 
to  accept  so  far  as  they  affect  the  question  now 
before  it.  Mr.  Rug^  was  in  Sept  1852  instituted  as 
incumbent  of  EcchinsweU  with  Sydmonton.  Mr. 
Kingsmill,  the  prindpal  owner  of  land  in  the  parish, 
rebuilt  the  chapel  at  Sydmonton  in  1853.  It  appears 
from  the  pamphlet  printed  by  Mr.  Rugg  (which  has 
been  admitted  as  evidence  in  the  cause),  p.  5,  that 
for  twelve  years  divine  service  was  performed  by 
him  at  Sydmonton.  That  in  1803  he  had  an  unfor^ 
tunate  quarrd  with  Mr.  KingsmUl  about  sittings  in 
the  chapel,  and  thereupon  suspended  divine  service 
in  the  chapel  of  Sydmonton,  which  was  no  doubt 
iUegal  as  weU  as  wrong.  On  Dec.  17th  the  bishop 
wrote  to  Mr.  Rugg,  enclosing  a  letter  from  one  of 
the  churchwardens  of  Sydmonton,  complaining  of 
Mr.  Rugg  that  on  various  Sundays  there  was  no 
service  at  Sydmonton ;  that  Mr.  Rugg  said  he  was 
not  weU  or  strong  enough  sometimes  to  perform 
service,  and  the  writer  adds,  "he  says  he  is  not 
compelled  to  take  the  service  at  Sydmonton  because 
the  church  was  not  consecrated  when  rebuUt,"  that 
is,  in  1853.  On  Dec  21  Mr.  Rugg  wrote  a  long 
answer  to  the  bishop,  in  which  he  maintained  that 
as  the  church  was  not  consecrated  he  was  not 
legaUy  bound  to  perform  service  in  it,  and 
olMerved  that  '*  the  portion  of  the  endowment 
as  regards  Sydmonton  does  not  amount,  after 
the  outgoings,  to  more  than  20/.  a  year.  A 
further  correspondence  ensued  between  Mr.  Rugg 
and  the  bishop;  in  which  the  former  maintdned  that 
he  was  not  bound  to  officiate  in  an  unconsecrated 
church.  Early  in  Aug.  1885  ^p.  19)  Mr.  Rugg 
received  notice  that  the  bishop  intended  to  conse- 
crate the  chapel.  Mr.  Rugg  declared  that  he  would 
not  consent  to  the  consecration  and  refused  the  use 
of  his  key  for  the  purpose  of  opening  the  door  of 
the  church.  The  bishop  however  proceeded  to  per- 
form his  duty  and  consecrated  the  church  on 
Aug.  17, 1865.  Mr.  Rugg  maintains  that  this  con- 
secration has  had  no  legal  effect^  and  admits  that 
he  has  performed  no  divine  service  at  Sydmonton 
on  the  days  laid  in  the  articles,  and  as  I  understood 
him,  for  a  whole  year,  dating  from  the  present 
month.  There  is  no  difficulty  in  deciding  that  this 
part  of  Mr.  Rugg*s  defence  is  untenable  and  bad.  I 
have  no  doubt  at  aU  that  the  church  was  duly  and 
IcgaUy  consecrated ;  that  Mr.  Rugg,  by  withholding 
his  consent,  in  no  way  affected  Uie  legal  vaUdity 


118 


MAGISTRATES'  OASES. 


AsoKxe.] 


The  Bishop  of  Winchester  v.  Rugo. 


[Aj 


of  the  act.     It   is   not   necessary  that  I  should 
again    advert    to    the   order    in   council,    but    I 
listened   with   surprise    to   Mr.   Rugg^i    assertion 
that    SydmontOD    was    unendowed,    whereas     it 
is  plain  that  he  derives   nearly  as  much  income 
from    it    as    from    Ecchinswell.      However,    the 
question  of  the  validity  of  this  consecration  has 
been  determined  by  the  Privy  Council,  whose  deci- 
sion is  binding  upon  me.     It  happened  that  the 
Consistory  of  Winchester  granted  a  faculty  to  Mr. 
Kingsmill  for  a  vault  under  the  chancel  of  this 
chapel.   Mr.  Rngg  opposed  this  grant,  and  appealed 
to  the  Privy  Council  from  a  sentence  of  the  Court 
of   Arches  confirming    this    grant.     The    Privy 
Council    on    this   occasion    decided    not    only  in 
express  terms,  but  by  their  act,  so  to  speak,  that 
this  church  was  consecrated,  for  they  granted  the 
faculty  under  conditions  to  Mr.  Kingsmill.    These 
conditions  related  to   a  further    consecration   of 
ground  adjoining  the  chapel.    It  is  needless,  how- 
erer,  to  say  to  any  person  acquainted  with  eccle- 
siastical law  that  a  faculty  cannot  be  gpranted  for  a 
yault  in  an  unconsecratcd   building.     As  to  the 
objection  raised  by  Mr.  Uugg  that  there  is  no  right 
of  way  to  this  chapel,  and  that,  therefore,  he  is 
excuseid  from  performing  service  therein,  to  pass 
over  the  answers  that  this  objection  is  not  sustained 
by  any  evidence,  but  is  clearly  an  afterthought  to 
support  Mr.  Rugg's  resolution,  taken  upon  other 
grounds,  not  to  perform  service  in  this  chapel,  the 
law  seems  to  me  clear  that,  if  there  is  no  access  to 
this  chapel  except  through  the  lands  of  Mr.  Kings- 
mill,  that  there  must  be  what  is  called  "  a  way  by 
necessity"  over  the  land  of  Mr.  Kingsmill  to  this 
chapel^  which  is  a  public  building  to  which  all  the 
~  insfaioners  of  Sydmonton  have  a  right  to  resort : 
lum's  Eccl.  Law,  vol.  1,  p.  394,  ** Church  Way;** 
^etersdorfs  State   and  Practice,  vol.  6.  p.  643.) 
The  only  question  as  to  wliich  there  really  can  be 
anything  like  a  serious  argument  in  this  case  arises 
out  of  the  second  branch  of  Mr.  Rugg's  defence, 
which  is,  briefly  stated,  that  in  the  cose  of  an  incum- 
bent having  a  parish  consisting  of  two  benefices, 
with  a  chapel  or  church  in  each,  it  is  competent  to 
the  inctmibent  to  perform  service  in  one  of  these 
chapels  or  churches  alone,  and  that  by  so  doing  he 
satisfies  the  requisitions  of  the  Act  ot  Uniformity 
and  of  the  general  ecclesiastical  law;  that  a  dis- 
cretion as  to  this  matter  is  vested  in  the  incumbent, 
and  not   in  the  bishop;    that  the  parishioners  of 
Sydmonton,  whatever  may  be  said  in  the  order  of 
council,  have    no  right  or  title  to  hare    divine 
service  performed  at  all  in  their  chtux^h.    The  con- 
sequence, I  may  observe,  of  this  position  would  be 
that  they  would  be  altogether  deprived  of  their 
strict  right  to  attend   divine  service ;  for  if  the 
accommodation  of  Ecchinswell  be  only  sufficient  for 
the  parishioners  of  that  chapclry,  the  parishioners 
of  Sydmonton  have  certainly  no  legal  right  to  sit- 
tings in  the  church  of  Ecchinswell.    Another  con- 
sequence would  be  that  if  Mr.  Rugg  chose  to  shut 
up  the  chapel  of  Ekschinswell,  wherein  the  majority 
01  the  parishioners  reside,  and  perform  service  in 
Sydmonton  alone,  it  would  be  competent  to  him  to 
do  so.    It  is  not  denied  that  by  the  existing  law 
Mr.  Rugg  is  compellable  to  perform  morning  and 
evening  service  in  his   parish,  according  to  the 
Act    of    Uniformity    (13    &    14    Car.    2,    s.    2). 
According  to  the  provisions  of  the  1  &  2  Vict.  c.  106, 
sect.  80,  the  bishop  may  order  two  full  services, 
including  a  sermon  or  lecture,  to  be  performed  on 
every  Sunday  throughout  the  year,  in  the  church 
or  chapel  of    every  or  any  benefice   within    his 
diocese ;  but  in  this  case  the  exercise  of  his  discre- 
tion is  restrained  by  the  conditions  relative  to  the 
value  of  the  living  and  the  number  of  the  popula- 
tion.   But  no  such  restriction  is  imposed  upon  the 
'Mithority  of  the  bishop  to  compel  the  performance 


of  two  services  in  each  chapel  of  a  parii 

17  Car.  2,  c.  3,  sect.  1,  p.  4,  was  cited  by  Mi 

but  in  the  first  place  the  statute  applies 

a  very  particular  class  of  church?s,  those 

and  towns  corporate,  and  in  the  second  p 

principle  of  the  Act  is  directly  opposed 

Rugg's  argument,  for  the  discretion  as  to  i 

formance  of  divine    service  is  expressly  v< 

the  bishop  and  not  in  the  minister.    Then 

this  kingdom  many  parishes  which  contaii 

benefices,  with  a  church  in  each,  and  it  is,  I 

for  the  very  first  time  that  it  has  been  coaU 

the  incumbent  of  such  a  parish  that  it  is  co 

to  him  to  perform  divine  service  in  one  < 

chapels  only,  and  that  the  inhabitants  of 

trict  in  which  the  other  church  is  situated 

deprived  of  their  right,  equally  recognised 

common  and  by  the  ecclesiastical  law  of  thi 

to  the    performance  of    divine    service    t 

minister  in  their  own  church.    To  whom  i 

parishioners  to  look  for  redress  for  this  wro 

to  them  ?    How  are  they  to  obtain  the  perf 

of  divine  service  in  this  church?    Surel; 

appeal  to  the  authority  of  their  bishop.     H< 

cura  curarvm  amiitarum  within  his  diocese ; 

bounden  duty  to  enforce  in  every  church  w 

diocese  the  performance  of  the  services  pi 

in  the  Book  of  Common  Prayer;  and,  w. 

circumstances  of  the  parish  are  unfortunat 

as  not  to  furnish  the  means  of  perfomi 

divine  service  in  both  churches  of  an  unitei 

it  is,  in  my  opinion,  clearly  the  intend  men 

law,  ancient  and  modern,  common  and  ecclei 

OS  well  as  of  the  particular  order  in  counc 

which  these  parishes  were  united,  that  s 

should  be  performed  every  Sunday  in  each 

so  that  the  inhabitants  of  both  parishes  sho 

access,  upon  this  holy  day  at  least,  to  the! 

tive    churches,    and    receive    the    benefit 

minist:;itions  of  the  Church,  according  tc 

distrilM.:ion  of  the  duty  of  the  incumbent 

best  Secure  this  object — that  is,  accordinj 

opinion  of  the  bishop  in  this  case,  by  i 

morning  and  evening  services  in  the  two  c 

1  see  no  reason  to  doubt  that  the  general  i 

of  the  ordinary  in  matters  of  this  kind,  re 

by  the  universal  ecclesiastical  law  as  inhere 

nature  of  his  oflice,  and  necessary  for  the 

ance  of  the  duties  which  are  cast  upon  hin 

perly  applied  to  a  case  of  this  kind.    I  th 

the  parishioners  of  Sydmonton  are  entitle 

performance  of  a  service  by  their  ministei 

church  every  Sunday  ;  that  the  Bishop  hai 

exercised  his  discretion  in  commanding  B 

to   perform  this   service ;    and    I    must 

admonish  Mr.    Rugg — as  I  now  do — to 

direction  of  his  ordinary.    It  is  right  that 

call  the  serious  attention  of  Mr.  Rugg  to 

of  this  court     I  am  glad  to  perceive  thB 

the  assistance  of  an  experienced  proctor,  f  n 

he  may  learn,  if  not  otherwise  informed,  tl 

obedience  to  the  orders  of  this  court  will  be 

with  the  gprave  penal  consequences  which 

attaches  to  the  offence  of  contumacy.    I  n 

ther,  in  the  execution  of  my  duty,  cond 

Rugg  in  all  the  costs  of  these  proceedinga. 

Proctors  for  the  promoter,  Moore  and  Cu 
Proctor  for  the  defendant,  Brooks. 
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Q.  B.J    Watkinb  (app.)  v.  The  CHUBCuwAUDENa,  &.c.f  of  Miltox  next  Geatesekd  (resps.)    [Q.  B. 


COUBT  OF  aXTEEN'S  BENCH. 

Icported  by  T.  W.  Sai^xdku  and  J.  SHOKiTf  Esqrs., 
BarrUton-at-Law. 


Saturday,  April  25,  1868. 
Watkins  (app.)    V,    The    Cuubchwabdens    and 

OrEESEKBS   OF    MiLTOX     KEXT    GbAYESEND    AND 

THE  Assessment  Coxmittee  of  the  Gr.vvesend 
AKD  Milton  Union  (resps.) 

Pwr'tate — Occupation — Exclusive  use — Licence — 
Moorings  in  river — Coal-hulk, 

TUoMtervatort  oj  the  river  Thames  Jixed  certain  moor 
ii^i  in  the  bed  of  the  river,  and  by  a  written  document 
grmttd  to  the  appellant,  the  owner  of  a  coal  hulk, 
*^Hhirtjf  and  licence  to  fasten  and  henceforth  keep 
Jattehtd  his  coal  hulk  or  vessel  called  the  Black  Prince, 
to  the  moorint/s  placed  by  the  conservators  in  the  snid 
rivtrat  Gravesend  Reach  until  either  party  shall  have 
yinn  to  the  other  one  calendar  month's  notice  in  writiny 
to  determine  and  put  an  end  to  the  licence  ;"  in  consi- 
deration whereof  the  appellant  agreed  witli  the  con- 
tervatort  *'  to  pay  towards  the  expenses  of  the  said 
€ovavutors  in  placing,   rnaintaimng  and  repairing 

•  the  tuid  moitrinqs  the  annucd  sum  oj  sum  of  30/.,  and 
Ik  proportion  of30Lfor  any  less  period  than  a  year" 
Tht  appellanCs  hulk  remained  fastened  to  these  moor- 
vnftj'w  about  five  years,  and  during  that  time  the 
ta^llant  enjoyed  the  exclusive  possession  oj  tlwm. 
±m  moorings  consisted  of  two  large  fan-shaped  screwn 
find  into  the  soil,  and  the  chains  connected  with  them : 

BM,  that  the  document  above  referred  to  amounted  only 
toalieenee  to  use  the  moorings,  and  not  to  a  Oemise  of 
ika  to  the  appellant ;  that  he  was  not  the  occupier, 
nd  therefore  was  not  liable  to  be  rated. 

Case. 

L  This  is  a  case  stated  by  consent  of  the  parties, 
iidrr  the  provisions  of  the  statute  12  &  13  Vict. 
c.U,8. 11,  and  the  question  for  the  opinion  of  tlie 
eon  relates  to  the  rateabilitj  of  the  appellants  tu 
the  poor-rates  made  and  to  be  made  for  the  parish 
«f  Hilton-nezt-Gravesend  in  the  county  of  Kent. 

2.  la  a  valuation  list  for  the  said  parish,  made 
iBdcr  the  provisions  of  the  statutes  25  &  26  Vict, 
c  lOS,  and  27  &  28  Vict.  c.  39,  and  in  the  rate,  the 
name  of  the  appellant  William  Watkins  is  inserted 
ID  maoiier  following,  that  is  to  say : 


I 


VktUn 


Name 

of 
Owner. 


WatkiBfl 


Land 
and  coal 

hoik 
thereon. 


Black 
Piinoe. 


1 


ma 
BS 

a* 


1600 
tone. 


.1-- 

C  B  9 


£800 


■2«» 

p4 


£240 


&  The  land  mentioned   in   the  column  lieaded 

"Description  of  Property'*  is  part  of  the  bed  uf 

tke  river  Thames  within  the  parish  occupied  by  the 

■dorings  hereinafter  mentioned.     By  virtue  of  the 

Conservancy  Acts  1857  and  1864  hereinafter  nien- 

tioDed,  the  bed  and  soil  of  the  river  Thames  are 

viNted  in  the  conservators  of  the  said  river.    The 

ooal-hulk  mentioned    in  the  same  column  is   the 

hulk  called  the  Black  Prince  in  the  column  lu-aded 

''Name  and  Situation  of  Property,*'  and  belongs  to 

;he  aaid    appellant,   and  lies  afloat  on  the  river 

rhames,   within  the  boundary  of    the  parish    of 

iilton  aforeMkl.    It  is  an  iron-built  vessel  of  1 600 

oos,  expressly  constructed  for  the  purpose  of  iK-ing 

istened  to  the  moorings  hereinafter  mentioned,  and 

led  as  a  depository  for  coals. 

4.  llie  said  hulk  has  not  in  itself  any  meann  of 

lOOBotioD,  either  by  sails  or  engines.    The  coals 


stored  therein  are  brought  up  in  colliers,  which  can 
run  alongside  at  all  times  of  the  tide,  and  discharge 
their  cargo  into  it.  The  coals  being  thus  deposited^ 
in  the  same  way  as  coals  are  deposited  in  warehouses 
or  storehouses  built  on  wharves,  are  partly  sold  to 
the  owners  of  steam  tugs  and  other  steam  vessels, 
and  partly  used  by  the  said  appellant  for  steam  tugs 
of  his  own.  In  either  case  the  steam  vessel  can 
receive  the  coal  by  coming  alongside  the  hulk  in 
the  same  maimer  as  the  collier  which  previously 
discharged  it;  or  if  occasion  should  require  the- 
hulk  itself,  with  its  store  of  coals,  can  be  loosed 
from  its  moorings,  and  towed  by  a  steam  tug  to  any 
part  of  the  river  where  there  is  sufficient  water. 
It  has,  however,  been  at  its  present  moorings  since 
July  1863,  without  removal,  but  in  the  ordinary 
course  of  things  will,  from  time  to  time,  at  intervals 
of  four  or  five  years,  require  removal  for  repairs. 

5.  The  hulk  is  fitted  with  proper  apparatus  for 
lifting  coals  and  transferring  them  from  the  colliers 
to  its  own  hold,  and  from  its  own  hold  to  any 
vessel  which  may  be  placed  alongside,  and  also  with 
a  cabin  which  is  occupied  by  servants  of  the  said 
appellant,  who  reside  there  day  and  night,  and  have 
charge  of  the  hulk  and  the  coals  kept  there  in 
store. 

G.  The  moorings  to  which  the  hulk  is  secured  are 
permanently  fixed  in  the  bed  and  soil  of  the  river 
Thames  by,  and  are  the  property  of,  the  conser- 
vators of  the  river  Thames,  incorporated  and  acting 
under  the  provisions  of  the  Thames  Conservancy 
Acts  1857  and  1864,  which  are  to  be  taken  as  part 
of  this  case,  and  such  moorings  were  fixed  for  the 
use  of  tlie  hulks  of  the  sold  appellant.  They  are 
not  provided  with  buoys,  as  is  usual  with  moorings 
which  are  laid  down  for  the  temporary  use  of  vessels 
in  the  river. 

7.  The  said  moorings  consist  of  two  large  iron 
fan-shaped  screws,  which  arc  screwed  into  the  bed 
or  soil  of  the  river  to  the  depth  of  about  eight  feet^ 
and  at  a  distance  of  about  forty  feet  from  each 
other.  They  are  connected  together  by  means  of 
two  chains,  which  are  shackled  one  to  each  screw, 
and  both  to  a  central  ring ;  from  this  ring  a  third 
chain,  called  a  **  pennant,"  is  carried  up  to  the 
surface  of  the  water,  where  it  terminates  in  another 
ring,  to  which  ring  the  hulk  is  fixed,  as  hereinafter 
mentioned. 

8.  The  whole  of  these  moorings  are  the  property 
of  the  conservators,  and  they  are  used  by  the  said 
appeUant  by  virtue  of  the  following  document : 

Wo,  the  oooHervators  of  the  River  Thames,  do  grant  to 
William  Watkioa,  of  52.  Lime-atreet,  City,  and  Blackwall, 
liberty  and  licence  to  fasten  and  henceforth  keep  fastened  his 
coal  hntk  or  vewel  called  the  BlaA  Prince  to  the  moorings 
placed  by  the  conBorvators  in  the  said  river  at  Qravesend 
B«*acb.  antil  ei^er  party  shall  have  given  to  the  other  one 
calcudar  month's  notice  in  writing  to  determine  and  put  an 
end  to  this  licence.  In  consideration  whereof  the  said  William 
Wttikius  agrees  with  the  said  conservators  to  pay  towards 
ttie  espouses  of  the  said  conserrators  in  placing,  maintain- 
ing, and  repairing  the  said  moorings,  the  annual  sum  of 
thirty  ponnds.  and  the  due  proportion  of  thirty  pounds  for 
any  lens  period  than  a  year,  the  Drat  payment  to  be  made  on 
the  :.*Jih  Sept  lo4i4;  and  the  said  William  Watkins  further 
ugn-es  that  no  more  than  three  vesHels  shall  at  auy  one 
time  be  rast4*Ded  or  attached  to  the  said  coal  hulk.  Pro- 
vulfd  that  uuder  no  circumstances  whatsoever  shall  the  said 
cunservatora  be  liable  for  any  damage  or  loes  arising  from 
or  in  Gonsequeuce  of  the  breaking  of  the  moorings,  chaioa, 
or  any  impcrfcctloDS  or  failure  of  the  said  mooriuga. 

Dated  »rd  Aug.  1863.  (Signed)        £.  Bukstall,  See. 

S).  The  chain  cables  of  the  hulk  itself  arc  shackled 
to  tiie  u]>per  ring  of  the  moorings  above  described, 
and  are  bnmght  on  board  through  the  hawse  pipes, 
and  screwed  to  a  windlass  by  means  of  which  the 
hulk  itself  is  heaved  up  to  or  shackled  off  from  the 
nio4»rin{t8.  IMie  hulk  is  moored  entirely  by  the 
Mieni,  and  swings  with  the  tide,  and  alters  ita 
position  to  the  set  of  the  current.  It  never  takes 
the  ground  at  any  time,  or  under  any  circumstances. 
beveu  other  hulki  belonging  to  different  owners. 
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and  each  baring  a  separate  and  distinct  mooring  are 
also  included  in  the  valaation  list  and  rate,  the 
amounts  at  which  they  are  valued  varying  in  each 
case  principally  according  to  the  size  of  the  hulk. 
Each  of  the  owners  and  occujners  of  such  other 
hulks  has  also  separately  appealed  to  the  said 
sessions  against  the  said  rate,  and  it  has  been  agreed 
that  but  one  of  such  appeals  shall  be  proceeded  with, 
and  the  decision  of  the  court  thereon  shall  govern 
all  the  rest,  and  that  each  appellant  shall  be  con- 
tributory to  the  costs  of  and  attending  such  appeal, 
and  the  proceedings  therein. 

10.  The  said  appellant  duly  appealed  to  the 
assessment  committee  against  the  said  valuation 
list  on  the  following  grounds  :  That  the  said  sand 
and  coal  hulk  thereon  are  not  liable  to  be  rated  to 
tiie  relief  of  the  poor ;  that  the  appellant  is  not  the 
occupier  of  any  land  with  coal  hulk  thereon  in  the 
said  parish ;  that  the  appellant,  if  rateable  at  all, 
was  over  rated,  both  as  respects  the  gross 
estimated  rental  and  the  net  rateable  value  of  the 
property;  and  upon  the  said  appeal  he  failed  to 
obtain  any  relief. 

11.  The  appellant  thereon  gave  due  notice  of 
appeal  to  the  Quarter  Sessions  of  and  for  the 
borough  of  Gravesend  against  a  rate  for  the  relief 
of  the  poor  of  the  said  parish  of  Milton,  made  in 
accordance  with  the  said  valuation  list  on  the  7th 
June  1866,  whereupon  it  was  agreed  that  this  case 
should  be  stated  by  consent  under  the  provisions  of 
the  statute  firstly  above  mentioned.  It  is  further 
agreed  that  neither  part^  shall  raise  any  technical 
dMculties  or  objections,  and  that  the  case  should 
be  decided  on  the  merits.  The  court  is  to  be  at 
liberty  to  draw  any  inferences  of  fact  if  it  should 
think  fit  so  to  do,  and  may  order  the  case  to  be 
amended  in  any  way. 

12.  The  question  for  the  opinion  of  the  court 
therefore,  is,  is  the  appellant,  William  Watkins, 
liable  to  be  rated  to  the  relief  of  the  poor  of  the 
said  parish  of  Milton  in  respect  of  his  occupation 
of  the  said  land  and  hulk,  under  the  circumstances 
stated  in  this  case  ? 

13.  If  he  IS  so  liable,  the  valuation  list  and  the 
rate  of  the  7th  June  1866  are  to  be  confirm^  so 
far  as  to  retain  the  name  of  the  appellant  and  the 
description  of  the  property  therein,  otherwise  the 
same  are  to  be  amended  by  striking  the  name  of 
the  appellant,  and  the  description  of  property  out 
of  both.  If,  however,  the  court  should  be  of 
opinion  that  the  appellant  is  rateable  in  respect  of 
any  portion  of  the  property,  then  the  rate  and 
valuation  list  are  to  be  amended  according  to  the 
judgment  of  the  court,  and  the  amount  is  to  be 
agreed  upon  between  the  parties.  And  it  is  further 
agreed  that  a  judgment  in  conformity  with  the 
decision  of  this  court,  and  for  such  costs  as  Uiis 
court  shall  adjudge,  may  be  entered  on  motion  by 
either  party  at  the  general  quarter  sessions  of  the 
peace  for  the  said  borough  of  Gravesend  holden 
next,  or  next  but  one,  after  such  decision  shall  have 
been  given. 

Barrow  Cwiih  whom  was  Francis)  for  the  ap- 
pellant. The  manifest  informality  in  the  rate  will 
not  be  insisted  on  in  the  present  case.  The  real 
question  is  whether  the  appellant  is  rateable 
in  respect  of  an  occupation  by  this  hulk. 
There  is  no  occupation  of  the  moorings  whatever 
by  the  appellant.  The  document  set  out  in  para- 
graph 8  of  the  case  amounts  merely  to  a  licence  by 
the  conservators  of  the  river  Thames  to  the  appel- 
lant to  keep  his  hulk  fastened  to  the  moorings 
placed  by  them  in  the  river.  There  is  nothing  in  it 
to  exclude  the  conservators  from  the  use  of  the 
moorings,  in  fact  the  property  continues  in  theoL 
The  ground  really  occupied  is  not  that  perpendicu- 
iariy  under  the   hulk,  but    that   to  which   the 


moorings  are  fastened,  and  that  most  be  held  to  be 
occupi^  by  the  conservators,  not  by  the  aniriUnt. 
If  the  appellant's  hulk  slipped  off  from  ita  moorings, 
the  occupation  of  the  land  by  the  moorings  wojid 
continue  as  before,  t.6.  the  occupation  by  means  of 
the  fan-shaped  screws  and  chains,  which  belong  to 
the  conservators.  The  Licence  given  to  Uie  appdlaat 
to  fasten  the  hulk  to  these  moorings  does  not  prerent 
the  conservators  from  mooring  their  own  boats  to 
them  also.    The  terms  of  the  Uoence  bear  out  tMa 
view ;  for  Bir.  Watkins  is  not  to  pay  the  wbolft 
expenses  of   these  moorings,  but  only   '*to  pajr 
towards  the  expenses  of  the  said  conservators  oC 
placing,  maintaining,  and  repairing  the  said  dmnt* 
ings  the  annual  sum  of  80/.**    One  test  of  oociipa- 
tion  is  the  right  to  bring  an  action  of  trespasa. 
Now  the  appellant  could  not  bring  an  action  of 
trespass  against  the  conservators  for  fastening  any 
of  their  own  boats  or  yachts  to  these  moorings,    m 
jR.  V.  The  Trent  and  MerMOf  Navigatum    Qtmpanu 
4  B.  &  C.  62,  where  a  canal  company  having  entcreOy 
under  a  power  in  a  contract,  on  the  possession  of 
certain  quarries,  and  continued  to  work  themibr 
twenty   years,   Abbot,  C.J.  says,   "The    ownen 
having  neglected  to  supply  the  stone  ordered,  ths 
company  many  years  ago  entered,  and  have  efcr 
since  worked  the  quarry  for  themselves ;  and  is 
point  of  fact  no  one  else  has  ever  got  stone  there. 
But  the  right  of  the  company  was  merely  to  get  then 
what  stone  they  might  think  fit ;  thero  was  notUiy 
in  the  contract  to  prevent  the  owner  from  giving  to 
others  also  the  privilege  of  getting  stone  in  the 
same  quarry.    The  company  therefore  had  not  ssjr 
sole  and  exclusive  occupation,  but  a  mere  iffivikse,     J 
and  consequently  were  not  liable  to  be  rated  to  tte 
relief  of  the  poor."   An  authority  to  the  same  effect  ii 
jR.  V.  The  Mertew  and  Irwell  Navigation  Compmff 
(9  B.  &  C.  95.)  There  Parke,  J.  says,  '*  The  queslios 
is  whether  they  (the  app^lants)  are  occupienef 
land  ?    If  they  have  a  mere  easement  they  are  not 
rateable.    Persons  who  have  a  right  of  common,  s 
right  of  way-leave,  or  a  right  of  ferry,  are  not  rsM- 
able    ...    No  person  can  be  an  occupier  nakm 
he  has  the  exclusive  right  to  eqjoy  some  portion 
of  the  soiL"    The  case  of  Beg.  v.  Monitk  (32  L.  J., 
245,  M.  C.)  is  decisive  in  favour  of  the  appellant 
Wightman,  J.  says  <*  To  make  the  occupier  Usbk^ 
the  occupation  ought  to  be  exclusive  in  its  natma 
Here  the  appellant  could  badly  have  power  to  tnn 
off  the  commissioners  and  their  friends  if  they  bed 
chosen  to  walk  through  the  40,000  square  feet  d 
the  exhibition  premises  which  had  been  appropriatid 
to  him  with  the  exclusive  privilege  of  selling  nfresk- 
ments.    The  commissioners  would  have  a  ric^t  to 
walk  over  that  part,  leaving  to  the  appellant  hti 
exclusive  right  of    selling  the  refreshments.    It 
seems  to  me  that  there  was  a  mere  grant  of  the 
licence  to  exercise  the  right  of  supplying  refreA- 
ments  within  the  space  allotted  to  him,  and  for  the 
purpose  of  exercising  that  right  to  malre  certain 
erections,  but  that  there  was  no  such  occupation  si 
would  make  him  liable  to  pay  rates."  Reg.  v.  Monim 
(I  EL  &  Bl.  150)  is  also  an  authority  in  favour  of  the 
appellant.    Reg.  v.  Forreet^  27  L.  J.  96,  M.  C,  in 
which  the  barge  at  low  water  rested  on  blocks  fixed 
into  the  bed  of  the  river  for  the  puxpose,  is  distin- 
guishable from  the  present  case.    Lord  Campbell, 
C.  J.  states  the  reasons  for  holding  the  appefiants 
in  that  case  rateable :  "  At  low  water  the  pier  rests 
on  blocks  fixed  in  the  bed  of  the  river  for  that 
purpose ;  at  other  times  it  floats,  but  at  all  times  it 
is  kept  in  its  place  by  iron  chain  cables  fastcaned  to 
iron  anchors  placed  in  the  bed  of  the  river,  and  liy 
an  iron  chain  attached  to  an  iron  staple  fixed  in  the 
stone  stairs   which  constitute  the   landingopboe. 
There  it  has  remained  for  fourteen  years,  and  theie 
only  can  it  be  used  for  the  purpose  to  which  it  is 
to  be  applied.    It  therefore  has  a  lociility,  ud  the 
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inelUnts  are  the  occapiers  of  land  by  the  use 
wiuch  they  make  of  the  blocks,  of  the  stairs  for 
hriding  the  staples,  and  of  the  iron  anchors  per- 
mnently  fixed  in  the  bed  of  the  river."  These 
reuons  do  not  apply  to  the  present  case. 

Indtrwick  for  the  respondents. — ^Thongh  the  docu- 
meat  in  this  case  is  called  a  licence,  the  whole  of  the 
dicanistances  of  the  case  show  that  the  appellant 
vu  in  the  occapation  of  the  moorings.  The  hulk 
ii  itationary,  and  has  been  in  the  same  position 
finoe  1863.  [Blackburn,  J. — ^The  question  really 
eooes  to  this,  whether,  in  fact,  the  consenrators 
have  merely  ^ven  a  licence  to  the  appellant  to  use 
Aeie  moorings,  or  whether  there  has  been  a  hiring 
of  them  to  Um.]  Even  a  licence  gives  a  sufficient 
occapation  to  render  the  licence  rateable :  {Electric 
Ttkarapk  Companif  v.  The  Oueruers  oj  the  Poor  of 
StJ^  11  Ex.  181.)  [Blackburn,  J.— But  in  that 
cue  the  appellants  were  the  occupiers.  A  number 
d  decisions  show  that  anything  in  the  nature  of  a 
Doe  easement  is  not  enough.]  Reg,  v.  Ij^tht 
SI  L  J.  119,  M.  C,  is  also  in  favour  of  the  conten- 
tioD  of  the  respondents.  [Lush,  J. — In  that  case 
the  floating  pier  was  annexed  to  the  mainland.] 
Hie  case  of  Reg,  v.  Morrieh^  32  L.  J.  245,  M.  C,  is 
AHerent  from  toe  present,  as  in  that  case  there  was 
BO  occupation  except  for  a  part  of  each  day,  the 
^fellant  being  obliged  to  leave  at  night.  Here  the 
oecopation  was  permanent. 

Blackburn,  J.— The  question  here  is  whether 
er  not  the  appdlants  are  rateable.    The  entry  no 
doibt  is  inartifldally  made  as  if  the  property  were 
the  hulk  itself,  but  the  question  really  is  whether 
the  appellant  is  occupier  of  part  of  the  soil  of  the 
dfer  Thames  in  such  a  way  as  to  be  rateable  for 
Ihe  value  of  the  land,  that  being  rendered  more 
ilhiable  by  the  Bhck  Prince  being  mooreil  to  it 
the  material  facts  aie  stated  in  the  sixth,  seventh, 
md  eighth  paragraphs  of  the  case,  and  it  appears 
Am  them  that  the  conservators  of  the  Thames 
mde  mooring^  in  the  river  specially  for  the  pur- 
pose Ol  having  this  hulk  attached  to  them,  and  that 
the  moorings  are  fixed  in  the  bed  of  the  river ;  and 
there  can  be  no  doubt  that  they  do  occupy  part  of 
tiia  soiL    They  are  described  as  *<two  large  iron 
bn-ihaped  screws  screwed  into  the  soil,  and  the 
chaiiia  connected  with  them,'*  and  these  moorings 
•re  so  attached  to  the  soil  of  the  river  that  if  the 
mant  is  occupier  of  them,  he  is  occupier  of  the 
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of  the  river.  Now  the  conservators  are  the 
owners  of  the  soil  and  of  the  moorings  also,  and 
they  might,  if  they  wished,  have  demised  them  to 
the  appellant  for  the  purposes  of  mooring,  and  then 
the  appellant  would  have  been  occupier  of  the 
land.  But  they  might  also  keep  the  possession 
in  themselves  so  as  to  be  the  occupiers,  and  for  a 
•am  of  money  or  any  other  consideration  they 
might  grant  to  another  person  the  privilege  or  ease- 
ment that  he  should  attach  his  barge  to  them,  in 
which  case  they  would  still  continue  to  be  the  occu- 
piers, and  as  such  would  be  rateable,  the  value 
of  tlie  land  being  probably  to  be  measured  by  the 
amount  paid  to  them  by  the  licensees.  Now,  which 
of  these  has  been  done  in  the  present  case?  The 
conservators,  by  their  agreement  with  the  appellant, 
**  grant  to  fedm  liberty  and  licence  " — they  do  not 
use  words  of  demise— "to  fasten  and  henceforth 
keep  fastened  his  coal  hulk,  a  vessel  called  the 
lUaek  Jhimctj  to  the  mooring^  placed  by  the  conser- 
vators in  the  said  river  at  Gravesend  Reach,  until 
citber  party  shall  have  given  to  the  other  one 
calendar  month's  notice  in  writing  to  determine  and 
pat  an  end  to  this  licence.  In  consideration  whereof 
the  said  Wm.  Watklns  agrees  with  the  said  conser- 
vators to  vuj  towards  the  expenses  of  the  said  con- 
•ervoton  m  pladng^  mdntaitiinR  And  repairing  the 


said  moorings,  the  annual  sum  of  SOiL"  Now,  stopping 
there,  there  is  nothing  in  express  terms  to  snow 
that  they  intended  to  part  with  the  possession.  The 
express  terms  do  not  show  such  an  intention,  nor 
do  I  think  there  is  anything  else  to  show  it. 
There  might  be  reasons  for  not  doing  so ; 
there  might  be  circumstances  under  which  they 
would  not  wish  to  make  a  demise.  If  they  did 
make  a  demise,  and  they  wished  for  any  reason  to 
get  back  possession  of  the  moorings,  they  could  not 
do  so  without  an  action  of  ejectment,  whereas 
otherwise  they  could  put  an  end  to  their  licence. 
This  much  is  clear,  that  they  have  not  in  express 
terms  said  they  would  demise.  Then,  I  think,  from 
the  terms  in  which  it  is  said  that  they  must  be  paid 
certain  money  towards  repairing  and  maintaining 
the  moorings,  it  is  to  be  inferred  that  the  conser- 
vators are  to  do  so  ;  and  though  maintaining  and 
repairing  are  not  inconsistent  with  the  fact  of  a 
demise,  prima  ficie  the  person  who  is  to  rei)air  such 
a  thing  as  this  is  the  person  in  whose  possession  it 
is.  Therefore  I  think  that,  primd/acie,  it  would  not 
be  a  demise,  but  a  mere  licence.  Against  that  it  is 
said  that  there  is  the  sole  and  exclusive  occupation, 
and  it  appears  that  for  five  years  the  appellant  has 
had  the  solo  use  of  the  moorings,  and  if  any 
rival  hulk  were  moored  there  it  would,  I  think, 
have  been  contrary  to  what  the  parties  in- 
tended. But  that,  though  an  important  con- 
sideration, is  hardly  conclusive.  There  may  be  a 
great  many  easements  for  the  benefit  of  one  person 
solely,  which  yet  do  not  make  him  rateable  in 
respect  of  it,  such  as  a  way-leave  to  carry  coals 
from  a  colliery  to  the  seashore,  where  a  person  has 
the  sole  use  of  it.  A  more  familiar  case  is  that  of 
a  lodger  who  has  the  sole  right  to  certain  rooms  in 
a  house,  but  is  not  thereby  made  the  occupier, 
where  the  agreement  is  that  the  tenant  should 
retain  possession,  the  lodger  being  merely  an  inmate. 
In  such  a  case  the  tenant  who  occupies  is  rateable, 
and  not  the  lodger  who  has  the  exclusive  use.  So 
here  the  fact  of  the  appellant  having  exclusive 
possession,  so  that  it  would  be  a  breach  of  contract 
to  allow  another  barge  to  be  moored  there,  is  not 
decisive.  It  is  a  mere  contract  determinable  at  a 
month's  notice,  and  not  a  demise.  That  being  the 
result,  the  conclusion  is  that  the  appellant  is  not 
the  occupier  of  the  moorings,  but  has  merely  a 
licence  to  use  them,  and  his  case  is  analogous  to 
that  of  a  lodger  or  a  person  who  has  only  a  right  of 
way.  I  think  the  conservators  are  the  occupiers, 
and  unless  there  is  something  in  the  Conservancy 
Act  to  free  them  from  rateability,  they  must,  1 
think,  be  held  to  be  rateable.  All  we  can  say  in 
the  present  case  is,  that  the  wrong  person  has  been 
rated.  Our  judgment  must,  therefore,  be  for  the 
appellant. 

Mbllor,  J. — I  am  of  the  same  opinion.  I  think 
the  facts  of  the  present  case  show  that  the  con- 
servators having  put  down  these  moorings,  and 
being  liable  to  repair  them,  have  given  to  the  appel- 
lant a  liberty  or  personal  licence  to  moor  his  hulk 
at  this  spot ;  and  although  no  other  person  could 
properly  do  the  same  thing,  the  grant  seems  to  me 
to  amount  to  nothing  more  than  a  licence  to  the 
appellant  to  moor  his  hulk,  and  an  agreement  not 
to  give  a  similar  liberty  to  anyone  dse.  He  may 
have  the  exclusive  use  of  the  mooring^  whilst  that 
contract  remains  in  existence;  but  still  he  has 
nothing  more  than  a  licence  for  that  time,  and 
tiieref ore  he  is  not  rateable. 

Lush,  J. — ^No  doubt  the  soil  into  which  these 
moorings  are  fixed  is  occupied  by  some  one;  the 
question  is,  whether  they  are  occupied  by  Mr. 
Watkins.  PrimA  facie  the  conservators,  as  owners 
of  the  river  and  the  moorings,  are  occupiers  of  the 
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mooriogi,  unlem  they  have  demUed  them  to  the 
appellant.  Looking  at  the  onlj  document  between 
the  parties,  there  does  not  seem  to  be  any  demise 
made  by  the  conservatora,  who,  from  the  facts  of  the 
case,  are  primd  facie  lisible.  The  agreement  relating 
to  the  repairs  to  be  done  by  the  conservators 
favours  the  same  view.  I  think,  therefore,  that  the 
appellant  is  not  liable  to  be  rated. 

Judgment  for  the  appellant. 

Attorneys  for  appellant,  Stevens,   Wilkinson,  and 
Harris,  for  Sharland,  Gravesend. 

Attorneys  for   respondents,  S,  T,  SouthgaU,  for 
Soiuhgate  and  San^  Gravesend. 


C0I7BT  OF  COUCOK  PliEAS. 

Seported  by  W.  Ohahim  and  M.  W.  MoKkluib,  Esqrt., 

UaxTlsten-st-Law 

Thwrsday,  June  4,  1868. 

Clatdox  V,  Green. 

Grbev  v.  Clatdon. 

Public  house — Licence — Transfer  of—  General  Lie  ensing 
Act  (9  Geo.  4,  c.  61),  ss.  11,  14. 

G.  having  obtained  a  licence  for  his  son  for  carrying  on 
a  public-house,  the  son  subiequentlg  went  abroad  with- 
out the  intention  of  returning,  and  G,  then  entered 
into  a  contract  with  C  for  the  sale  of  the  house,  by 
which  he  agreed  to  make  a  good  and  proper  assign- 
ment of  the  victuallers*  and  other  licences.  C.  having 
become  acquainted  with  the  above  circumstances, 
reused  to  complete  the  amiract,  and  cross  actions 
were  brought  to  recover  the  penalty  and  expenses 
tneurred: 

Bdd,  that  G.  not  being  in  a  position  to  transfer  the 
licence  vnder  sects.  4  and  II  of  the  Licensing  Act, 
had  not  the  means  of  completing  his  contract,  and  that 
it  was  not  sufficient  that  he  was  ready  and  willing  to 
apply  for  a  new  licence  under  sect,  14,  cmd  therefore 
that  V,  was  entitled  to  recover. 

These  were  cross  actions  brought  under  an 
agreement  for  the  sale  of  the  lease  and  goodwill  of 
a  puUic-house.  The  first  action  was  by  the  vendee, 
lor  damages  for  a  refusal  by  the  vendor  to  complete 
the  contract)  and  for  a  recovery  of  the  deposit 
money  paid  upon  the  making  oif  the  agreement. 
The  second  action  was  by  the  vendor,  for  damages 
for  a  refusal  by  the  vendee  to  complete  the  con- 
tract. 

The  two  actions  came  on  to  be  tried  before 
Bovill,  CJn  at  the  Spring  Assizes  of  1867  at 
Kingston,  when  a  verdict  was  found  for  the  plaintiff 
in  each  cause,  subject  to  the  opinion  of  the  court 
upon  the  following 

Ca8B. 

Mr.  Nathan  Claydon^  the  plaintiff  in  the  first  of 
the  above  actions,  and  the  defendant  in  the  second, 
has  for  some  years '  carried  on  the  business  of  a 
publican.  Mr.  Uichard  Green,  sen.,  the  defendant 
in  the  first  action,  and  the  plaintiff  in  the  second, 
has  also  been  in  business  for  some  years  as  a  pub- 
lican, and  in  Jan.  1867  was  possessed  of  a  dwelUng- 
house  and  premises  situate  in  Great  New-street, 
Fetter-lane,  in  the  city  of  London,  for  the  unexpired 
residue  of  a  term  of  forty  years  from  Christmas 
1866.  The  said  dwelling-house  and  premises  were 
at  that  time  used  and  occupied  as  a  public-house, 
and  were  known  by  the  name  or  sign  of  ^*The 
Gentleman  and  Porter." 

The  case  then  set  out  the  agreement  dated  the 
17th  Jan.  1867,  and  made  between  Richard  Green, 
sen.,  thereinafter  called  the  vendor  and  Nathan 
Glaydon  thereinafter  called  the  purchaser,  by  which 
in  cont&dentioQ  d  M,  then  paid  at  a  deposit  and 


2050/.  to  be  paid  at  a  time  therein  mentiooed,  tin 
vendor  agreed  **to  furnish  and  adduce  a  propel 
title,  subject  as  thereinafter  mentioned,  and  wol 
and  effectually  to  assign  to  the  purchaser  the  letM 
of  *The  Gentleman  and  Porter,'  and  all  hisri^ 
title,  and  interest  therein,  and  the  goodwill  thereof 
for  the  remainder  of  a  term  of  forty  years  from 
Christmas  18G6,  subject  to  the  payment  of  rent,"  ftc. 
and  to  deliver  possession  before  the  5th  Feb.  nei^ 
'*  And  also  to  make  a  good  and  proper  assignnienl 
of  the  vietuallers*  and  other  licences  at  the  time 
above  mentioned,  or  as  soon  thereafter  as  might  Ix 
on  being  paid  for  the  time  unexpired  therein,  ad 
for  that  purpose  to  attend  on  the  usual  dsji 
appoint«Mi  for  the  transfer  of  licences,  and  do  al 
acts  necessary  for  vesting  the  same  in  the  par 
chaser."  The  purchaser  agreed  to  accept  sod 
assignment,  and  to  enter  and  take  possession  on  tb 
5th  Feb.  and  pay  the  20502.,  and  it  was  furthe 
agreed  that  if  either  party  should  neglect  or  refosi 
to  perform  the  agreement,  he  should  pay  the  olba 
on  demand  200/. 
The  case  then  proceeded  as  follows : 
There  is  a  well  known  custom  for  the  Tenda 
upon  the  transfer  of  the  lease  of  a  public-housi 
immediately  after  assigpiing  the  lease,  and  upa 
receipt  of  the  purchase-money  to  indorse  the  msgis 
trates*  and  excise  licences  under  and  by  virtue  o 
which  the  business  of  a  publican  is  carried  on 
thereby  professing  to  transfer  all  his  interest  theidi 
to  the  purchaser,  and  the  purchaser  can  therenpo 
apply  to  a  magistrate  for  his  indorsement  on  th 
magistrates'  licence  under  the  5  &  6  Vict.  c.  44,  s.  1 
to  enable  him  legally  to  carry  on  the  business  of 
publican  on  the  assigned  premises  until  the  nes 
special  sessions,  when  the  licence  may  be  transfeixe 
to  the  purchaser  under  the  9  Geo.  4,  c  61,  s.  11. 

On  the  7th  Feb.  last  the  necessary  valuatio 
had  been  made,  and  amounted,  together  wit; 
the  price  of  the  lease  and  goodwill,  and  stock 
in-trade,  fixtures,  and  other  effects,  according  to  tfa 
said  agreement,  to  the  sum  of  2359/L  %s.  Sd.^  izidndin 
according  to  the  said  custom,  a  sum  of  11/L  7s.,  tfa 
estimated  value  of  the  said  licences,  from  the  su 
7th  Feb.  for  the  time  then  unexpired  in  the  sai 
licences,  and  the  parties  by  mutual  arrangemea 
met  on  the  premises  for  the  purpose  of  completisi 
the  sale.  Mr.  Claydon  was  ready  with  the  purcbass 
money,  amounting  to  the  said  sum  of  2359/1  8f.  6^ 
according  to  the  said  valuation,  and  was  prepaid 
to  pay  over  the  same,  and  to  take  an  assignment  d 
the  lease,  when  difficulty  arose  with  respect  to  the  it 
dorsement  of  the  licences.  Mr.  Claydon,  who  hsd 
signed  the  agreement  in  the  belief  that  the  lioeoea 
hiul  been  taken  out  in  the  name  of  the  said  lb 
Richard  Green,  then  first  discovered  that  the  bo» 
ness  of  a  publican  had  been  carried  on  upon  tfai 
said  premises  under  the  usual  magistrates'  and  tf* 
cise  licences,  taken  out  in  the  name  of  Kichaid 
Green,  jun.,  a  son  of  the  vendor.  That  the  mH 
Richard  Green,  jun.,  had  taken  out  such  licences  si 
trustees  for  his  father,  the  vendor,  and  had  in  Ncf 
1866  left  this  country  for  America,  and  that  th 
business  had  been  carried  on  after  the  said  RichsK 
Green,  jun.,  left  this  country  by  John  Graea 
another  son  of  Mr.  Green,  the  vendor,  under  thi 
said  licences,  which  still  remained  in  the  name  o 
the  said  Richard  Green,  jun.  Mr.  Green,  thi 
vendor,  offered  to  deposit  100/.  in  the  hands  of  A* 
brewers,  to  secure  the  transfer  or  grant  of  tb 
licence  to  Mr.  Claydon  on  the  next  transfer  d^ 
and  to  give  possession  to  Mr.  Claydon.  Mr.Cla| 
don  declined  such  offer,  but  was  willing  on  his  psi 
to  deposit  the  purchase-money  in  the  hands  of 
third  party  until  a  transfer  of  the  licence  was  al 
tained.  Mr.  Green  refused  to  accept  this  ptoposa 
and  thereupon  Mr.  Claydon  declined  to  canr  oi 
the  contract  unlesa  the  lioencea  were  propeqj  fa 
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doned,  lo  as  to  enable  him  to  procure  the  magis- 
tntes*  indorBement.  Mr.  Green  was  unable  to  com- 
pljr  vith  this  condition,  and  the  negotiations  were 
Inken  off,  and  the  sale  remains  uncompleted. 

Oo  the  23rd  Feb.  1867,  being  the  then  next  special 
ficeoiing  sessions,  application  was  made  to  the 
■tgiftntes  by  John  Green  (the  other  son  of  the 
Mid  vendor),  who  was  then  in  possession  of  the  said 
■btic-boiise ;  and  upon  stating  that  fact,  the  said 
bnoe  was,  as  it  is  called  in  the  trade,  transferred 
ti  the  said  John  Green ;  that  is,  a  new  licence  for 
tkeome  then  to  run  and  unexpired  in  the  then 
editing  licence,  was  granted  by  the  magistrates  to 
the  laid  John  Green. 

The  case  then  set  out  the  damages,  on  which  the 
Mrties  sgreed,  in  detail,  and  that  the  court  were  to 
■m  pcfwer  to  amend  the  pleadings  and  draw  infer- 
cocesof  fact. 

Hie  questions  for  the  opinion  of  the  court  were 
vhether  Mr.  Nathan  Clay  don  was  entitled  to 
Rcorerthe  said  sum  of  &0L  paid  by  him  by  way  of 
depoiit  and  whether  he  was  entitled  to  recoyer 
otiber  the  said  sum  of  200/.  as  liquidated  damages 
ttuy  lum  from  Mr.  Kichard  Green  under  the  cir- 
coMtanoes  stated  in  the  above  case. 

Alio  whether  Mr.  Richard  Green  was  entitled  to 
Morer  from  Mr.  Nathan  Claydon  the  said  sum  of 
WL  as  liquidated  damages  or  any  sum  under  the 
aid  circumstances,  and  the  verdict  was  to  be 
oArred  for  the  plaintiff  or  defendant  in  each  action, 
n  the  court  should  direct. 

Ajwkw,  Q.C.  {Cave  with  him),  for  Claydon  the 
pirehiser,  contended  that  as  the  person  in  whoso 
me  the  licence  was  granted  was  abroad,  the 
vodor  was  not  in  a  position  to  carry  out  his  con- 
tiwt  tnd  transfer  the  licence,  and  cited  De^  y. 
i*^e,  L.  Kep.  fi  £q.  33G,  as  directly  in  point. 

^f"ford  (Eyre  Uoyd  with  him),  for  Green  the 

'  r. — ^Readiness  and  willingniess  to  get  a  new 

is  all  that  was  necessary  on  the  part  of  the 

r,  and  it  is  found  by  the  case  that  getting  a 

M  licence   is   called  in    the  trade   a  transfer. 

Repurchaser  is  in  the  same  position,  whether  the 

Woe  is  transferred   under   sect.  11,  or  a  new 

venct  obtained  under  sect.  14.    By  the  5  &  6  Vict. 

c  44,  s.  1,  justices  in  petty  sessions  are  empowered 

^gniDt  protection  to  a  new  tenant  till  he  can  get 

^falioence  from  the  special  sessions,  and  in  order 

ott  a  man  may  carry  on  the  business,  he  must,  in 

*>ciy  case  get  protection  under  this  statute  until 

w  tpcdal    seasiooB    are    held.      Sect.    II    of 

w  9  Geo.  4,  c  61,    only  says    that    the   new 

^>Baot   may   give   a   notice,   but   does    not   say 

*hit  the  justices  sere  to  do,  and  in  point  of  fact 

^proceedings  are  always  under  sect.  14.    The 

Mment  of  the  Master  of  the  Rolls  in  Deaf  y. 

fy»»  proceeded  on   an    entire  misapprehension. 

rWxLus,  J.~  You  assume  that  at  the  time  of  the 

«ls  this  was  a  licensed  house.    I  think  that  is 

imming  a  gruit  deal    BoyiLL,  C  J.— What  was 

toe  heare  was  in  fact  an  evasion  of  the  Act  of 

^■rliament.    A  man  who  would  not  be  able  to  get 

I  licence  himself  because  he  had  another  public-house 

in  the  metropolitan  district,  gets  a  licence  in  the 

lame  of  his  senrant,  who  goes  away  permanently, 

ad  when  he  has  left  the  house  ceases  to  be  a 

ioeosed  house.]    The  licence  is  good  until  recalled 

if  the  magistrates.    In  every  case  where  a  man 

ea¥et  or  dies,  the  house  must  be  in  one  sense  un- 

ieeosed  for  a  short  time,  and  it  is  to  meet  those  cases 

hat  the  5  &  6  Vict.  c.  44  was  passed.     If  the  money 

■d  been  paid  here  Mr.  Claydon  would  have  got  his 

ceooa  the  next  morning.    There  was  a  misappre- 

emion  in  Ikof  t.  LMe^  as  the  Master  of  the  Ikdls 

sema  to  haw  thought  that  the  duty  of  the  justices 

«■  ninistniftl  ttndor  one  Motion  and  judidal  under 


the  other,  and  that  under  sect.  11  there  would  be  a. 
delay  of  only  five  days,  whereas  the  delay  in  each 
case  would  be  the  same,  namely,  from  the  date  of  tho 
change  to  the  special  sessions. 

Dsmnan,  Q.  C,  in  reply,  contended  that  the  licence 
was  clearly  a  personal  licence  entitling  and  requiring 
the  person  to  whom  it  was  granted  to  do  certain 
things  which  showed  that  it  was  contemplated  that 
he  should  carry  on  the  public-house  himself,  and 
therefore  that  the  endorsement  of  the  licence  by  the 
present  vendor  would  amount  to  nothing.  The 
vendor  here  had  not  a  licence  at  all,  but  only  a 
licence  to  his  son  who  was  gone  abroad ;  and  there 
was  no  practice  or  custom  in  the  trade  applying  to 
cases  where  the  person  to  whom  the  licence  was 
granted  had  gone  abroad  and  could  not  endorse  it 
or  apply  for  a  new  one. 

BoTiLL,  C.  J.— In  this  case  there  was  a  special 
agreement  dated  17th  Jan.  I8(i7,  and  by  the  terma 
of  it  the  purchase  was  to  be  completed  by  the  5th 
Feb.  following,  and  there  was  an  express  provision 
as  to  the  transfer  of  the  licence.  In  D<ij/  v.  Luhke, 
where  there  was  no  such  express  agreement,  the 
Master  of  the  Rolls  was  of  opinion  that  such  an 
agreement  should  be  implied.  Here  the  agreement 
was  that  the  vendors  should  make  a  good  and  proper 
assignment  of  the  victualler's  and  other  licences  at 
the  time  named  or  as  soon  thereafter  as  might  be, 
and  do  all  necessary  acts  for  vesting  tho  same  in  the 
purchasers.  The  General  Licensing  Act  TO  Geo.  4 
c.  61),  contains  provisions  as  to  the  transfer  of 
licences.  By  sect.  4  the  justices  are  required  to 
appoint  special  sessions  for  licensing  persons 
intending  to  keep  inns  theretofore  kept  by 
persons  about  to  remove  from  such  inns.  And  it 
appears  to  me  that  it  is  that  section  alone 
which  applies  to  the  case  of  a  person  about 
to  remove,  and  another  taking  his  business. 
Then  sect.  1 1  requires  a  notice  to  be  given  where 
there  is  an  intention  to  apply  for  a  tranfer  of  the 
licence,  and  that  means  the  transfer  of  a  licence 
within  sect.  4.  Then  schedule  B  gives  the  form  of 
the  notice  required  by  sect.  11.  Therefore  it  is 
under  those  provisions  that  a  transfer  would  bo 
effected.  Then  sect.  14  refers  to  other  cases  not 
being  cases  of  transfer  in  the  sense  in  which  the 
word  is  used  in  this  agreement.  Tliat  section  refers 
to  the  cases  of  a  person  dying  or  being  rendered 
incapable  of  keeping  an  inn  or  becoming  bankrupt, 
or  removing,  and  a  number  of  other  cases.  In  those 
cases  the  justices  may  grant  a  licence  to  the  persons 
who  remain,  and  no  notice  is  required;  but  of 
course  the  justices  would  exercise  a  discretion. 
The  application  to  transfer  the  licence  under  sects.  4 
and  1 1  is  very  different,  and  was  so  considered  by 
the  Master  of  the  Rolls  in  Da^  v.  Luhke,  We  must 
look  to  the  Act  of  Parliament  and  see  if  this  was 
to  be  such  an  assignment  as  was  contemplated 
under  sects.  4  and  11;  if  it  was,  the  vendor  was 
not  in  a  position  to  carry  it  out,  as  he  had  no 
licence,  and  his  son  was  gone  away.  The  vendor 
had  not  obtained  a  fresh  licence,  and  had  not 
applied  under  sect.  14,  and  his  son  was  beyond  his 
control ;  and  it  appears  to  me  that  he  has  entirely 
failed  to  show  his  power  to  carry  out  his  contract. 
The  contract  was  to  noake  a  good  assignment,  and 
he  was  never  in  a  position  to  do  so.  It  is  clearly  a 
portion  of  the  agreement  that  Claydon  was  to  have 
the  licence,  and  to  pay  for  the  time  unexpired,  and 
I  think  that  the  vendor  failed  in  an  essential  een- 
dition,  and  therefore  that  our  judgment  should  be 
for  Claydon.  Day  t.  Luhke  is  also  an  express 
authority,  and  I  entirely  concur  in  the  construction 
which  the  Master  of  the  Rolls  pat  upon  the  Act. 
Claydon  therefore  being  entitled  to  recover,  the 
only  xemaining  qnestion  is  the  amount  of  damage?. 
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WiLLBS,  J.— I  ftm  of  the  suns  opinion.  The 
contimct  wu  made  on  the  atiumptioD  that  Greea 
had  ■  licence  under  irlilch  the  banneu  of  the  house 
wu  being  lavfallT  carried  on,  and  it  tnnied  out 
that  he  had  no  lic^ice,  but  that  be  had  obtained  one 
for  faU  eon,  who  bad  gone  twj,  and  had  left  no 
anthori^  to  tmiufer  it.  The  vendor  hen  bad  no 
ISoence,  and  under  the  Liceniing  Act  a  licence  mnat 
tnean  a  licence  for  cairying  on  the  bniineaB  hf  or 
on  behalf  of  the  licenaee.  Here  there  was  no 
cmjlag  oaik  thebniineHoobetaaUof  theliceniee, 
and  it  vai  pointed  out  in  the  caae  of  Dm  t.  LiMk, 
that  then  It  a  diffeieDce  in  the  proceeding*  nnder 
Met.  11,  and  thoee  under  *act.  14,  bocanae  under 
■eat.  14  it  li  neccMar;r  ^o  8°  ">*'>  "^  inquiry  if  the 
peraon  who  hai  gone  awaj,  and  who  is  no  party  to  the 
proceeding  (hould  be  called  upon  to  gire  his 
consent ;  and  It  ii  not  at  all  impossible  that  the 
magistrate  might  consider  that  tha  fact  that  the 
business  was  carried  on  not  for  the  licensee,  but  for 
his  father,  was  a  circumstance  which  required 
inquiring  into.  I  quite  agree  with  what  ha«  been 
>^d  bj  my  Lord. 

Btlbb,  J.— I  am  of  the  same  irainian,  and  I  think 
that  OUT  judgment  should  be  for  the  purchaser- 
Looking  at  sects.  2,  3,  and  4  of  the  Act,  and  the 
schedule,  it  appears  that  a  licence  can  only  be 
granted  to  a  person  keeping,  or  intending  to  keeii, 
the  house,  otherwise  the  ntagistntes  woiHd  not  be 
able  to  know  bow  many  houses  a  penoQ  kept 
and  could  exercise  superriaion  over.  The  time 
for  the  completiou  of  the  purchase  was  the  uth  Feb. ; 
what  then  was  the  position  of  the  rendor  on  that 
day  ?  Not  only  could  he  not  assign  the  licence,  but, 
«  far  a*  we  can  see,  there  was  no  licence  to 


protacvlion  of  the  plaintiff'  before  dim  Han 
at  the  borough  lettvna,  OM,  if  to,  oa  miVMiM 
Wlitther  thtarreMtandproteeidimoftktBla 
aatedtPTomrtd,  initilitted,  or  carried omif  I 
rily  or  direction,  or  icilh  iht  nactio*  of  At  A 
or  of  the  town  cmmcil,  or  of  the  fomi  eirt 
(6)  Wtre  liert  any  raolaliotu  or  laimtes  r 
the  pbdntiffe  appoitttwcKt  or  to  hi*  rfi'im'ssni 
offset  ^7)  Hat  the  torn  dtrk  ta  kit,  a 
corpontlion  I'a  Its,  poatetiio*,  j^  amif  d 
ietlert,  it.,  in  ang  mag  rdatii^  to  At  wi 
ttrmgated  upon,  and  doit  he  olgtct  to  pmdu 
Held  bg  Kelly,  C.  B.,  BmmrtO,  and  Ontm 
{diitmliatte  Martin,  B.),  tAat  (As  ii ' 


D    Ms    B 


\l 


COM,  and  to  be  pal  bond  Jid^  ihoKid  h 
(Bickford  r.  D'Arey,  14  L.  T.  Btp.  N. 
L.  Eep.   1  £i.  354;    35   L.  J.   202,   J 

This  was  an  action  brought  by  the  pb 
recoTer  cumpentation  in  dani^ea  from  tb 
dants  the  mayor  and  corporation  of  the  bo 
Liverpool  for  a  malicious  arrest  and  false  i 
ment,  and  for  a  malicious  pmsecution  of  1 
tiff  on  a  charge  of  felony,  and  also  for  a  * 
dismissal  from  serrice ;  and  to  recoTo' 
balance  of  salary  alleged  to  be  due  to  tl 
tiCf.  The  first  count  ol  the  declaration 
the  malicious  arrest  and  causing  the 
to  be  given  in  custody  to  a  policeman  ai 
police  station,  and  there  imprisooed  &i 
to  a  considerable  time,  Ac,  and  for  < 
the  plaintiS  before  justices  of  the  pea 
feloniously  stealing  money  of  the  defends 
procuring  bis  committal  to  prison,  and  caoi 
again  to  be  brought  before  justices  ot  tl 
and  to  be  committed  for  trial,  and  to  priao 
detained  for  a  long  ti '" 


perwn  keeping,  or  intending  to  keep,  the  bouse,  and    charged  on  baiL    The  second  count 


assuming  uut  he  had  a  reasonable  time  to  complete 

the  contract,  though  it  is  true  that  his  son  got  a 

nev  licence  on  the  12th  Feb^  still  he  is  now,  and  was 

then,  without  the  means  of  completing  bit  contract. 

Jn^mtntfor  tht  purduatr. 

Attorney  for  the  rendor,  H.  Child 

Attorney  for  tha  purchaser,  G.  H,  K.  Fiiha-. 


Tuetdag,  Jkm  9,  18GS. 
McFiDziN  V.  Tub  Matob,  &c.,  or  LiVEUrooi- 

Practice — Intarogaloriet  uiidtr  nect.  51  of  C.  L.  P.  A. 
1854 — Action  aginnt  a  corporalionfor  malicious  arreil 
andfalte  iaprimiiBient  andwrmvifiddiiatiiual — AQ}li- 
calioa  to  emibit  initrrogaloriet  to  lotaa  ckrk — Bona 
Jidei  if  propoud  qitettiont — Diacretion  of  court. 

In  an  actum  ajfoinit  a  corporation  for  nalicioiu  arrett 
and  falte  inpriionnuM,  and  a  v:rongfvl  ditnittal  of 
the  plaintiff,  the  plaintiff  propoied  to  administer 
inttrrogatoriet  to  the  toun  cttrk  of  the  corporation 
vnder  tett.  61  of  the  C.  L.  P.  A.  1S>>4,  aatimj  him 
(1)  tohelhtr  he  Imd  camed  tht  plaintiff  to  bt  arrttttd 
on  a  charge  of  fthng,  or  hoi  given  imtractioits  to 
(ntune,  ami  aha,  to  la  arrett  Ue  plaintiff,  or  had 
taken  angpart,  or  was  concerned  in  tuck  arrtttf  (2) 
If  to,b<i  iciaf  authoritg  he  had  acted  in  to  doing  f 
'     (8)  Whether  at  tomt  dak  or  olhenciie  he  toat  tn- 

-  formtd  if  the  arrett  of  tit  plaintiff,  and  notified  the 
'0  the  Jowa  camdl  of  the  borough,  and  were 


k  mf/iatiwia  part,  or  wati 


.        „  IS  ft 

and  malictously  and  without  reasonable  and 
cause  cansiog  a  hill  of  indictment  to  be  ] 
at  the  quarter  sessions  on  such  false 
and  maliciously  prosecuting  the  said  in 
against  the  plamtiff  on  such  false  cbarge*  . 
proceedings  were  thereupon  had  in  the  aa 
that  the  ptaintift  in  due  coune  of  1 
acquitted. 

The  facts  were  that  the  plaintifC  had  bet 
serrice  of  the  corporation  of  Lirerpool  t 
year  1830,  and  since  the  year  lS33atsuperi 
of  scsTengcrs  at  a  salary  o(  ISOiL  per  ann 
was  arrested  without  warrant  at  his  residi 
taken  before  justtceson  the chai^aboTe mi 
and  committed  for  trial  before  the  rec 
Liverpool  at  the  borough  sessions,  whert 
erentually  acquitted.  Having  brought  thi 
action  against  the  corporation  for  the  wrc 
inflicted  on  him,  he  now  sought,  under  tbi 
Vict.  c.  12G,  B.  51  (the  C.  L.  F.  A.  18&4),  to  at 
interrogatories  to  the  town  clerk  of  the  del 
The  declamtioD  had  been  delivered,  but  tl 
daata  bad  not  yet  pleaded.  Applicatitm 
made  to  Byle«,  J.  at  chambers  for  perm 
exhibit  the  interrogatoriee,  but  the  leann 
refused  to  make  an  order,  but  without  pre 
the  plaintiff's  right  to  apply  to  the  court. 

The  interrogatories  proposed  to  bo  adn 
were  nine  in  number,  and  were  in  subs 
follows:— 

1.  Were  you  town  clerk  of  the  borough  i 
pool  in  and  during  the  mouths  of  Jonc^  ■ 
AuguKt  in  the  year  18(17? 

2.  Did  you  in  or  abont  the  month  of  J 
cause  the  plaintiff  to  be  arrested  on  a  ' 
feloniously  stealiag  moneys  of  the  defei 
on  any  oUier  and  what  charge^  or  did 
initructionf  oi  directaona  to  any  one  (as 
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Ex.]                                 McFadzbit  v.  The  BiIayor,  &c.,  of  Liyehpool.  [Ex. 

to  arrest  the  pUinti£F,  or  cause  and  ]>rocure  the  B.  G.  Williams  accordingly,  for  the  plainti£F,  now 

^ntiff  to  be  arrested  on  any  such  and  what  charge ;  moved  for  a  rule  calling  on  the  town  clerk  of  the 

ir  did  joa  in  any  way,  and  how,  take  part  in,  or  borough  of  Liverpool  to  answer  die  abore  interro- 

ws  joia  in  any  manner,  and  how,  concerned  in  the  gatories.    The  ground  of  the  learned  judge's  refusal 

smiling  of  the  plaintifif,  or  in  causing  or  procuring  to  make  an  order  was  that  the  answers  might  render 

tts  plaintiff  to  be  arrested  on  any  such,  and  what,  the  party  liable   to  a   criminal  prosecution,    and, 

ckirge?  secondly,  that  it  might  render  the  town  clerk  indi- 

8.  If  you  did  cause  the  plaintiff  to  be  arrested,  or  viduaUy  resnonsible.  The  interrogatories  are  put 
Ad  (jive  instructions  or  directions  to  anyone  to  ^ith  entire  bona  Jides,  and  the  plaintiff  only  seeks 
oresthim  on  any  such  charge,  or  took  part  or  were  thereby  to  make  the  defendanu  (the  corporation) 
eoooemed  in  any  manner  in  arresting  the  plaintiff,  responsible.  [Martw,  B.— I  do  not  think  a  man 
or  causing  and  procuring  him  to  be  arrested,  state  ought  to  be  put  to  answer  in  a  case  where  declining 
ly  what  authority  you  did  so  cause  anvst,  or  give  to  do  so  is  self-crimination.]  The  case  of  Bickforti 
ndi  instructions,  &c.  ^*  IfArcy  and  another,  in  tfiis  court,  14  L.  T.  Kep. 

dak 

tf  SD7  tii^  ir¥m^  and  when!7otify,'orci"uM^  to  ^"  J^^V^'  ^  jecollect  a  case  against  the  Bridg- 

k  nitifled,  the  fwt  of  such  arrest  to  the  town  water  Trustees,  in  which  the  same  difflculty  arose, 

eMmdl  of  the  said  borough,  or  to  any  and  what  ?°J.,^'.  Crompton   there  agreed  to  admit  their 

eaanittee  thereof,  and  ail  there  any  i4solution  or  liability.    Probably  he  wiU  do  sometlung  of  the 

mohitionsof  the  said  council,  or  of  any  and  what  ^»"^  *"  *^®  P^"*  ^J    ^^  P'**"^'*  ''^^  ^ 

eoBinittee  thereof,  and.  if  so,  of  what  date,  Ac,  relat-  "tisfled  with  such  an  admission. 

lig  to  the  said  arrest  ? 

i  Hid  you  the  management  of,  or  did  you  take  '  Crompton,  for    the   defendants,  contra,  showed 

mf,  and  what  part  in,  or  were  you  in  any  manner  cause  in  the  first  mstonce  against  the  rule,  and  sub- 

eneerned  in  the  prosecution,  in  the  months  of  June  fitted  that  Byles,  J.  was  nght  in  refusing  to  make 

ana  Julv  1867,  of  the  plaintiff  before  the  magis-  f«  order.    The  only  interrogatory  that  the  plaintiff 

tntci,or  at  the  Liverpool  Borough  Sessions,  on  a  "  entitled  to  is  what  resolution  the  corporation 

duise  of  feloniously  stealing  moneys  of  the  defen-  P*w«d  authonsmg  his  arrest  ?    He  is  himself  a 

daati,  or  any  other,  and  what,  similar  charge ;  and  buijfess,  and  as  such,  it  is   apprehended,  has  a 

If  is  lUte  on  whose  behalf  you  had  the  management  ^«^}    to   inspect   the   minute    books  containing 

c<.  or  took  part  in,  or  were  concerned  in  such  prose-  <^"tnes   of  resolutions.      Byles,   J.s   ground   for 

f^^}  refusing  was  not  that  the  town  clerk  might  crimi- 

t  w-««  -««  -♦  -«^  *i^^  o«^  -ri.^«  ..  f^-r^  /»i«..v  "*te  himself,  but  that  the  interrogatories  would  go 

JLS^??."  ^  ^  *  7  '     Ar    ?'  •  Vff  .  ^  iM  to  show  he  was  individually  lUble!    We  are  willing 

Woniied  of  the  pro*tH:utiou  of  the  plaintiff,  and  did  ^    .     ^      ^  defendanU  authorised  the  pios^ 

SLIPS'  T^J\^''ft\  ^^'^    ^«'  ^in^;  Z  cutioa  but  not  the  false  imprisonment.    uHZ 

OMto  be  notified  the  fiu:t  of  such  prosecuUon  to  ^  ^.^^^^^  ^^          ^^^^^^^  ^j^^^  ^^  ^ 

«•  t^n  council,  &c.  ?  (as  in  interrogatory  4.)  ^^^^  ^  ^^^  ^.^^^    ^^  J;    ^^  ^^^  ^1^^^  took  Mo r 

J.  Was  the  arrest  of  the  pUmtiff  caused  or  pro-  nj^tter  in  his  own  hand.    If  the  phdnUff  wiU  con- 

M,  instituted,  or  earned  on,  by  theauthonty  or  g^nj  ^^  g^rike  out  the  count  on  the  malicious  arrest 

•tttioo,  or  with  the  sanction  of  the  defendants,  or  ^nd  false  imprisonment  the  defendanU  would  not 

•f  the  town  council  of  the  said  borough,  or  of  any,  object  to  the  interrogatories,    [/f.  G.  WilUam,^ 

iid  what,  committee  thereof,  &c. ;  or  by  the  authority  xhe  plaintiff  is  not  prepared  to  give  up  the  count]  If 

cr  direction,  or  with  the  sanction  of  yourself,  or  ^i^^  t^^n  clerk  had  no  authority  hU  answer  to  these 

•OM  other,  and  what,  officer  of  the  defendanU  ?  interrogatories  would  render  him  liable  and  that  was 

&  Is  there  any  resolution  or  resolutions,  minute  Byles,  J.'s  reason  for  refusing  the  order.    [Kelly, 

«  minntes,  relating  to   the  appointment  of  the  C.  B.— No,  he  may  object  to  answer.    The  answer 

j*lntiff  as  superintendent  of  scavengers  or  to  his  would  be,  "  I  did  so  and  so,  and  so  and  so."    Then 

aiiBiiial  from  such  office,  and  if  so  of  what  date  or  would  conic  the  question,  **  Had  you  authority  for 

'■te?  doing  so?"  and  then  he  might  decline  to  answer. 

9.  Have  you  in  your,  or  has  the  corporation  in  its,  Bramwbll,  B.— I  do  not  think  he  might  decline. 
POiMssiott,  power,  or  control  any  and  what  docu-  Mabtin,  B.— I  thick  it  an  unfair  thing  to  put  a 
■enti,  memoranda,  resolutions,  minutes,  letters,  or  man  in  a  position  either  to  admit  a  charge,  imputing 
ttpies  of  the  same,  in  any  way  relating  to  the  mat-  it  may  be  even  a  crime,  or  an  act  of  ii^amous  im- 
ten  whereupon  you  have  been  interrogated,  or  in  morality,  or  else  to  decline  to  answer  the  question.] 
fiation  in  this  cause  ?    If  yea,  stote  whether  you  The  object  here  is  to  ascertain  if  the  corporation 


Ast  in  ail  euM  in  uiv  of  the  Saperior  Courti,  by  order  of    would  be  privileged  communications  between  the 


Aioout  or  judge,  the  ^ntilf  may  with  the  decUration.  and  town  clerk  and  the  council  and  the  ninth  seeks  a 

?fl?SJr.ina;!^1r.?^T°^?'iSi,*d^^^^^  ^^-^^  ^  letter,   and  communiction.  of  the 

oppadie  party  or  his  attorney  (proTided  snch  party,  If  not  a  same  character. 

nay  corporate,  woaid  be  liable  to  be  called  and  examined  as 

•  wilBeaiapon  snch  matter),  Interrogatories  in  writing  upon  __            ^  «      »  ^.  .   i_  ^.    ^  ^i_        .   *            j.     . 

My  matter  aa  to  which  discovery  may  be  sought,  and  require  Kellt,  C.  B.~  I  think  that  these  interrogatories, 

■Mh  party,  m-intht  am^a  bodff  corporau  anpof  the  q0ken  of  appearing  to  be  put  bond  fide^  and  to  be  material  to 

:S£tr^rSS!^ltT,TJt:^^^^'l±^S^.t  **  ?'«?"*"!;  cw^f-Vbeput,  ...d  that  the  rale 

A^  '       -o         A   *u  *  *u         1-    *•      *          u  should  be  made  absolute. 
And  aect.  52  enacU  that  the  application  tor  such 

xder  shall  be  made  upon  an  affidavit  of  the  party  _ .            •»     «           au  ^                     i       •    ^i.  ▲ 

^mMMing  to  interrogate,  and  his  attorney  or  agent,  ^^"^^^^x    ^'^\}      ^1  impression  is  th«ft 

£^^at  in  their  belief  the  party  so  prop<Sing  Mr-  Crompton  i»  right,  and  tliat  these  interroga* 

o  interrogate,  whether  plaintiff  or  defendant,  will  ^^^  ■^o'*^^  "o^  ^  aUowed. 

loiTO  miSerial  benefit  in  the  cause  from  the  dis- 

wnsf  aoaght^  and  that  there  is  a  good  cause  of  Brjlmwbll,  B.— It  appears  to   me  that  these 

ictfoQ  or  defenoe  vpoo  the  merits.  interrogatories  should  be  allowed.    I  admit  that  in 


i 
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C  C*8.  R] 


[C.  Cai.  R. 


the  coant7  of  Middleaex,  awaiting  tbe  deciiio*  f 
thii  honourable  court  upon  the  above  abjection. 

The  question  I  hare  to  tubmit  to  thia  hontnnU 
court  ia,  whether  the  pretence*  abore  set  forth  k 
or  are  not  aufBcient,  in  point  ut  law,  to  aunain  Ik 
charge  upon  which  the  priaoner  vai  convicted. 

Wm.  H.  Bodku,  Awiatant  Judge. 


the  case  put  by  mj  brother  Hartia  of  a  queation 
imputing  conduct  of  an  iufamoaa  or  degrading 
ctiaracter,  the  queition  ought  not  to  be  flowed. 
But  in  an  0Tdina[7  case,  I  think  anj  question  may 
b«  put,  and  that  tbe  objection  to  answer  ii  one  to 
be  taken  by  tbe  person  interrogated  upon  his  oath, 
and  not  b;  counsel.  I  cannot  think,  if  the  corpo- 
ration were  here,  that  they  would  themaelret  object 
to  state  the  actual  facts,  and,  if  they  were  in  tbe 
wrong,  that  they  would  not  be  glad  to  compensate 
the  i^intiff.  if  the  court  sees  the  question  is  not 
pa-  SB  objectionable,  I  think  it  ought  to  be  put. 

Chabhell,  B. — I  am  of  the  same  opinion,  and 
think,  in  conformity  with  three  or  four  modern 
cases,  that  \he  tnteTTogatories  should  be  allowed.  Of 
course,  where  we  see   that  any  qaestion  ia  ^ut 


KiLLT,  C.  B.— I  desire  to  add  that  I  think  there 
ie  a  di»n«tion  in  the  court  aa  to  erery  queation 
which  may  be  put. 

Bale  abiobite. 


.  Bsponad  bj  J.  Isoimo*.  En)..  Banlitoi-U'Law. 

April  £5  onif  ^ag  2,  1S68. 

Beo.  v.  J.  A.  Cbib. 

JVlIss  pitlaiea — Obtaining  money  Ig  prtttndiiy  to 

earn/  on  a  eerUurt  butinttt. 

Tkt  pritiMtr  eblaintd  a  nan  of  money  Jrom  tit  pmte- 

cutor  by  pnteading  that  he  airrial  an  an  txtmtice 

haineit  ai  an  aadioneer  and  home  agent,  and  that 

fu  wanted  a  clerL,  and  that  the  monea  teas  to  be  depo- 

tited  aa  tecarili/  /or  Ihe  prosecuior^t  honesty  at  luc/i 

dtrk.       Thi  jury  found  thai  the    priiontr    aai  not 

eanying  on  ang  suci  batintu  nl  all: 

SeH,lAta  Ail  wot  aatndiclabie/aiae  pretence 

Case  leaeiTcd  at  the  Middlesex  Sessions  for  the 
opinion  of  the  Court  for  consideration  uf  Crown 
Cases  Reaerred. 

John  Augustus  Crab  was  tried  before  me  at  the 
Middlesex  Sessions  on  the  S7th  March  I8C8,  for 
haling  obtained  varioua  sums  of  money  from 
seTeral  persons  by  false  preteocea  with  intent  to 
drfraud. 

Tbe  ptetences  relied  upon  were,  that  he  was,  at 
the  time  he  obtained  the  moneys,  carrying  on  an 
extcnraTc  business  as  a  surrey  or  and  house  agent, 
and  that  he  had  employment  for  several  clerks  to 
collect  rents  and  assist  in  tbe  conduct  of  his  said 

By  theao  pretences  he  induced  individuala  to 
'  dcpoeit  Buma  of  money  with  him  as  a  gusraulcc 
of  their  honesty,  and  it  was  proved  that  he  was 
not  carrying  on  an  extensive  or  any  business  as  a 
aurveypr  or  house  agent,  and  that  ha  had  not 
wiy  employment  for  several  or  any  clerks  to  collect 
reals  or  to  aesist  in  the  conduct  of  any  buaioeas 
whitever. 

Tbe  prisoner's  counsel  declined  to  address  tbe 
jary  on  the  facts,  and  relied  on  the  objection  that 
the  above  pn-tcnces  were  not,  in  point  of  law,  suffi- 
cient to  sustain  a.  criminal  charge. 

The  priaoDer  was  found  guilty,  and  sentence  was 


a  the  House  of  Correction,  in  and  for 


H«l«ni 


April  23.  —  Before  Kelly,  a  B^  Keating,  ) 
Pigolt,  B.,  M.  Smith,  J.,  and  Lush,  J. 

The  court  desired  the  case  to  be  re-stated. 

In  obedience  to  the  order  of  the  court,  the  to 
lowing  additional  statement  of  facta  was  added  I 
the  case:— 

James  Hawkins  was  Induced  by  an  advertisema 
in  the  Tiiiia  Co  see  tbe  plisoner,  who  was  foqi 
in  the  occupation  of  a  room  in  Margaret-sbw 
Cavendish-square,  having  the  appearance  id  i 
agency  office. 

The  prisoner  said  that  he  was  the  advertiser,  u 
wanted  aevenil  clerks  to  aaaist  in  carrying  ca  1 
business  as  a  surveyor  and  house  agent,  that  I 
business  was  of  great  extent,  and  that  r.s  the  dal 
he  wished  to  engage  would  be  entniated  to  ooUt 
rents  to  a  Urge  amount,  he  should  require  the  aa 
of  25J^  to  be  depositcdwithhimby  eachaaaaecinS 
for  his  honesty. 

In  coDsequence  of  Iheae  pretences,  James  HawU 
was  induced  to  hand  25f.  to  the  prisoner. 

James  Carmichsel  was  induced  by  the  samept 
tencea  to  give  the  prisoner  10/.,  and  aeveralotb 
witnesses  proved  that  they  were  about  to  depBi 
money  with  the  prisoner  under  similar  ctrwa 
stances,  but  that  they  were  prevented  doing  ao  i 
the  interference  of  the  police. 

It  was  proved  to  the  satisfaction  of  the  jury  lb 
the  prisoner  was  not  carrying  on  the  bosineiaof 
aurveyor  or  house  agent ;  that  he  bad  not  empto 
ment  in  such  trades  for  any  clerks,  and  that  ■ 
prisoner's  office  was  opened  for  tbe  sole  purpoas* 
defrauding  persons  invited  to  it  by  tbe  adverte 
ment  published  by  the  prisoner. 

The  prisoner's  counsel  contended  that  the  pi 
tences  used  by  the  prisoner  were  only  eiaggmH 
representations  of  the  extent  of  his  business ;  bats 
the  jury  found  that  he  was  not  carrying  on  aC 
business  whatever,  I  thought  the  pretences  W0 
anch  as  would  support  the  charge  against  him. 

W.  H.  BoDKiK,  Assistant  Jodfb 

April  27,  186B. 

May  2. — Slontngu  WiHiamt,  for  tlic  prisoner,  appUa 
to  tbe  court  to  send  back  the  case  for  the  staEeiaff 
of  some  additionnl  facts  that  n-ere  proved  ai  toAi 
prisoner  havingdone  buBinessat  1heofflce,andbari^ 
hsdapplicntionii  for  eervanli' situations.  ThepnlcH 
had  an  office  and  books,  and  ihe  repreaentatioMS 
to  the  extent  of  the  business  were  only  ex^gan 
tions.  It  was  a  question  of  degree,  and  was  notdl 
subject  of  a  criminal  charge. 

Baleg  for  the  prosecution.  —  The  business  <i  ' 
servants'  office  is  not  the  business  of  a  surveyor* 
house  agent,  which  he  represented  himseU  U  b 
carrying  on. 

Ebllt,  C.  B. — As  the  jury  have  found  that  A 
prisoner  was  not  carrying  on  any  business  whateva 
and  there  was  Ihe  positive  allegation  of  a  fact  tki 
the  prisoner  obtained  27}/,  from  the  prosecutor  b, 
falsely  pretending  that  he  was  carrying  on  an  eiKt 
rive  business  asasurve3'or  and  house  agent,  as 
that  he  bad  oniploynneiit  for  several  clerks  to  eoUai 
rents  and  arjist  in  the  conduct  of  his  said  buaines 
the  objection  cannot  be  sustained.  Here  the  lak 
pretence  was  of  an  existing  Fai;t,  which  w 
to  l)e  untrue,  and  by  means  of  which  tl 
was  induced  to  part  with  his  money. 
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Rbo.  v.  Rogers  and  others. 


[C.  Cas.  R. 


M.  Smith,  J. — This  was  not  a  question  of  the 
degree  of  business  carried  on  by  the  prisoner,  for 
Ike  jaiy  found  that  he  was  not  carrying  on  any 
kiioess  at  all  as  a  surveyor  or  house  agent. 

Conviction  affirmed. 


Saturday^  Ma^  2, 1868. 

(Before  Kbllt,  C.B.,  Keating,  J.,  Pioott,  B., 
M.  Smith,  J.,  and  Hannen,  J.) 

Reg.  v.  Rogers  and  others. 

Lmenf — Jttrisdiction — Transmission  of  stolen  property 
nto  another  county — Raihoa» — ^24  i-  25  Vict,  c  96, 
1. 114. 

i  waitk  was  stolen  in  Liverpool,  and  sent  with  other 
•  things  by  railway,  to  a  receiver  in  Middlesex : 

EfM^  that  the  thief  was  triable  in  Middlesex,  although 
ikat  was  no  evidence  that  he  had  left  Liverpool 

Cues  reserved  at  the  Middlesex  Sessions  for  the 
«pnion  of  this  court. 

John  Rogers,  Richard  Irwin,  Alfred  Johnson,  and 
Chides  Hyatt,  were  tried  before  me  at  the  sessions 
for  Middlesex  on  the  8rd  March  1868,  for  stealing 
and  receiving  a  watch,  the  property  of  John  Shaw. 

Byatt  pleaded  guilty. 

Rof^ers  was  found  guilty  of  stealing. 

Irwia  and  Johnson  were  found  guilty  of  receiving 
▼ith  a  guilty  knowledge. 

John  Rogers  resided  at  Liverpool,  and  forwarded 
hjnilway  a  box  containing  the  watch  in  question, 
aid  leferal  other  stolen  watches,  to  the  prisoner 
Hyatt,  and  the  box  was  delivered  in  due  course  to 
Byatt,  in  the  county  of  Middlesex. 

It  was  contended  that  as  Rogers  was  not  shown 
tD  have  left  Liverpool,  the  court  had  no  jurisdiction 
tstiyhim. 

I  told  the  jury  that  if  they  believed  Rogers  to 
kire  stolen  the  watch,  his  transmission  of  it  into 
fte  county  by  the  agency  of  the  railway  was  suffi- 
cisDt  to  give  the  court  jurisdiction,  although  he  did 
80t  personally  convey  it. 

It  was  proved  that  Rogers  had  advised  Byatt  of 
the  transmission  of  the  box  by  a  letter  found  in 
Byatt's  possession. 

Irwin  and  Johnson  were  proved  to  have  been  at 
Byatt*s  house  on  the  arrival  of  the  box,  and  the 
jory  found  that  they  knew  of  the  box  and  the  con- 
tests having  been  forwarded  by  Rogers,  and  that 
*hey  were  present  on  its  arrival,  aiding  and  abetting 
^f^i  in  the  receipt  of  the  watch  in  question,  they 
v^  knowing  it  to  have  been  stolen,  but  it  was  not 
WOf^A  that  either  of  them  had  manual  possession 
^  it,  all  the  prisoners,  Byatt,  Irwin,  and  Johnson 
■STins:  been  taken  into  custody  before  the  box  was 
opened. 

I  have  to  ask  this  honourable  court  whether,  upon 
^  facts  here  stated,  the  conviction  of  Rogers, 
Irwin,  and  Johnson,  or  either  of  them,  can  in  point 
of  law  be  sustained. 

fiofrers  was  sentenced  to  be  kept  in  penal  servi- 
tude for  five  years,  and  Byatt  for  ten  years.  Irwin 
sod  Johnson  were  sentenoMl  to  be  severally  impri- 
soned with  hard  labour  for  two  years ;  and  the  pri- 
soners remain  in  the  House  of  Correction  for  the 
eoanty  of  Middlesex,  in  ]>ursuance  of  the  above 
stntenoes. 

Wm.  H.  BoDKiy.  Assistant  Judge. 
Middlesex  Sessions,  March  10,  1868. 

il/»ri7  25.— Before  Kelly,  C.B.,  Keating,  J.,  Pigott, 
B.,  M.  Smith,  J.,  and  Lush,  J. 

The  court  desired  the  case  to  be  re-stated. 

In  obedience  to  the  order  of  the  court,  the  case 
vas  amended  by  adding  a  copy  of  the  letter  in  the 


prisoner  Rogers's  handwriting,  found  in  the  pos- 
session of  the  prisoner  Byatt. 

The  letter  is  as  follows  :— 

Liverpool,  Jan.  80. 18S8L 
I  send  yon  up  the  goods  tUs  morning  tlray  are  as  follows : 

£    $,    d. 

IS  W.  Leavers ..^....m...  15  19  0 

4  W.  Oeopvaa 1  IS  0 


1  R  Leaver .... 


••••••••••••••••••••■•••••••••••• 


•««•«■••    6    0    0 


1  R  Oeneva 15  0 

1  Bed  Oaee,  1M2  dwts. » 15  0 

1  Bed  Slang,  loz.  17dwt&   9    5  0 

Ditto,        loz.  2dwta. »,.......  17  0 

39    6    0 
Try  and  deal  thia  time  without  so  much  wrangling.    Tou 
did  not  come  down  as  yon  promised.  Dick. 

Articles  corresponding  with  this  letter  were  con- 
tained in  the  box  found  at  Byatt*s.  The  box  was 
addressed  to  his  house  in  the  handwriting  of  Rogers, 
and  a  similar  box,  empty,  with  similar  address  in 
Rogers's  handwriting,  was  found  at  Byatt's.  That 
box  was  taken  by  Rogers  to  the  railway  office  in 
Liverpool,  on  the  13th  Jan.,  and  booked  as  a  parcel 
for  London.  Rogers  was  asked  if  he  wished  to  pay 
the  carriage,  and  he  did  so.  The  box  was  then 
forwarded  in  the  ordinary  manner,  the  box  con- 
taining the  articles  named  in  the  letter  (and 
amongt  them  the  stolen  watch  in  question)  was 
sent  by  railway  in  the  same  manner  on  the  30th 
Jan.  at  ten  o'clock  in  the  morning,  but  the  railway 
clerk  could  not  say  by  whom  it  was  brought  to  the 
office. 

It  was  proved  that  the  watch  in  question  was 
stolen  from  the  owner  at  Liverpool  on  the  29th 
Jan.  about  seven  o'clock  in  the  evening,  and  when 
found  at  Byatt's  the  bow  of  the  watch  had  been 
broken  off. 

Rogers  was  the  keeper  of  a  beer-shop  at  Liverpool, 
and  there  were  found  in  his  house  a  number  of 
watch-keys,  a  jeweller's  eye-ghus,  and  jewellers' 
scales  and  weights.  Being  asked  by  the  officer  what 
such  things  were  used  for,  he  laughed,  and  sai^ 
"  You  know  as  well  as  I  do." 

The  rest  of  the  evidence  applies  to  the  other 
prisoners. 

W.  H.  BoDiuir,  Assistant  Judge. 

AprU  27, 1868. 

No  counsel  was  instructed  for  the  prisoners. 

Collins  for  the  prosecution.  —  The  jury  having 
found  Rogers  guilty  of  stealing  the  watch,  and  hi 
having  it  in  his  possession  by  his  agents,  the  rail- 
way company,  in  the  county  of  Middlesex,  the 
Middlesex  Court  of  Quarter  Sessions  had  jurisdic- 
tion to  try  him  for  the  felony:  (24  &  25  Vict.  c.  ^6, 
8.  114.)  The  case  is  like  that  of  Heg,  v.  Cryer^ 
7  Cox  C.  C.  335,  where  the  half  of  a  country  bank 
note  having  been  stolen  at  some  period  during  its 
transfer  from  S.  in  Wilts,  to  Bristol ;  it  was  after- 
wards inclosed  by  the  prisoner  in  a  letter  addressed 
to  the  bankers  at  S.  demanding  payment,  which 
letter  was  posted  at  Bath.  There  was  no  other 
evidence  of  any  receipt  or  possession  by  the  pri- 
soner in  Wilts :  and  it  was  held  that  the  prisoner 
was  rightly  tried  in  Wilts,  as  the  possession  either 
of  the  post-office  servants  or  the  bankers  was  his 
possession.  As  against  the  other  two  prisoners, 
Irwin  and  Johnson,  the  verdict  is  conclusive. 

Kellt,  C.  B.— -In  this  case,  as  regards  the  pri- 
soner Rogers,  who  was  convicted  of  stealing  a 
watch  at  the  Middlesex  Court  of  Quarter  Sessions, 
it  appears  that  the  watch  was  stolen  at  Liverpool, 
and  forwarded  by  railway  to  London  to  another 
prisoner,  Byatt,  who  pleaded  guilty,  for  the  purpose 
of  sale.  The  question  arises  whether  the  possession 
of  the  watch,  when  it  was  in  the  county  of  Mid- 
dlesex, in  contemplation  of  law,  must  be  taken  to 
have  remained  in  Rogers,  who  originally  stole  it  at 
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C.  Cab.  R.J  Rw».  v.  Maet  Cohen— Rbo.  v.  William  Rtland.  [C  Ca«.  S. 


Liverpool.  Upon  thit  point /Jm.t.  Oyer  is  aconclu«ive  I  directed  the  jury  that  if  ther  thoa^t  that  Hk 

authority ;  but,  independently  of  that  authority,  I  woman  was  acting  indeDendeDtly  of  her  hnstaai 

think  that  the  constructive  possession  of  Rogers  by  and  not  under  his  control,  and  that  sbe  was  engs«d 

the  railway  company  in  Middlesex,  was,  for  criminal  with  him  in  stealing  the  goods,  they  might  find  iMr 

as  well  as  civil  purpose,  equivalent  to  actual  pos-  guilty  of  the  theft, 

session  by  him.    The  conviction  must  therefore  be  The  jury  found  Mary  Cohen  guilty, 

affirmed.    As  regards  the  other  two  prisoners,  Irwin  The  prisoner,  Mary  Cohen  was  sentenced  to  liz 

and  Johnson,  the  verdict  of  the  jury  that  they  were  months*  imprisonment  with  hard  labour,  and  is  st 

aiding  and  abetting  Hyatt  in  the  receipt  of  the  present  confined  in  Lancaster  Castle, 

watch,  makes  them  principals  in  the  commission  of  The  question  for  the  opinion  of  the  Court  b 

the  offence.  whether  the  prisoner,  Mary  Cohen  was  rif^tly  ooo- 

The  rest  of  the  Couai  concurred.  ^<^^  ^P^"  ^  evidence.^  ^  ^^^^ 

ConvictUm  affimud.  Chairman  of  the  Second  Coozt 

~~~'  No  counsel  appeared  to  argue  on  either  side. 

Satwrdaofy  May  80,  1868.  By  the  Coukt, 

(Before  Cockbubv,  C.  J.,  Mabtiv,  B.,  Willes,  J.,  v    wm  affuwa. 

Bbamwsll,  B.,  and  Blackburn,  J.)  — * 

Rbo.  v.  Mast  Cohbx.  ^iterdby,  Mt^  80,  1868. 

Baron  and  feme^Larcenw^Wi/e  nai    acting  under  (Before  Cockbueh.C.  J.,  Mimnr,  B.,  Willes,  J, 

contrtdoflerh^jiHind.  Bramwbll,  B.,  and  Blackbcrh,  J.) 

HuAand  and  wife  were  jointly  indicted  for  stealing.  R«>.  v.  WiLUAM  Rtlavd. 

The  huband  was  m  en^y  of  the  prosecutors,  and  ^^„^/  hnowkdge  of  a  girl  between  ten  and  tmUt- 

was  stfn  ntar  the    spot  when  the  prooertg   stolen  Indictment^Attempt. 

arrived  at  the  prosecutor  s.     The  next  day  the  wife 

was  seen  near  the  spot  where  her  husband  was  engaged  Under  an   indictment  for  unknofuUu  assaulting  ssi 

on  his  work.    She  was  at  a  spot  trhere  there  was  no  having  carnal  knowledge  of  a  girt  between  ten  asi 

road,  with  a  bundle  concealed,  and  was  followed  home.  twelve  years  of  age,  contrary  to  the  statute,  jv^  tl^ 

On  the  folhwino  day  she  pledged  the  stolen  property  at  prisoner  may  be  convicted  qf  the  attempt  to  comsdt 

two  different  jwmxs.    At  one  of  the  places  where  she  that  offence, 

was  not  known  she  pledged  in  a  false  name:  Case  reserved  for  the  opinion  of  this  court  by  the 

Held,  that  taxm  this  evidence  the  wife  might  be  con-  Recorder  of  Birmingham. 

vieted  of  steaHna  the  nraoafu  Boronghof  Blnniofhumin  the  eonntyof  Wanrlok.  tovt 

vteteaojsieaangwepropeny.  -The  lurori.  for  ouHkily  the  Qa«eii,up<m  their  o»U».i«i«^ 

Case  reserved  for  the  opinion  of  this  Court  at  the  ft**  wmum  Ryland.  on  i^e  5th  Jen.  18«^  in  end  nponoji 

v^wo  rva«Hvvu  i\n  wv  wmuwu  w  uuo  v/vui*  ««  kuc  jj^^^^  ^^^  Thom,  ft  girl  eboTe  the  •«•  of  ten  years  end  oate 

general  quarter  sessions  of  the  peace  held  at  Preston,  the  ege  of  twelve  yeers  to  wit,  being  in  the  eloTenth  yMrif 

in   and  for  the  county  palatme  of  Lancaster,  the  her  age  in  the  peace  of  God,  and  oor  Lady  the  Qoeea  Hm 

8th  April,  in  the  year  of  our  Lord  1868.  Sf*"***™*^^""' iS?.J°^* ,"  iT^^i  i!ti3!?v2l!2 

ThiT-is  an  inLtment  against  Mary  Cohen  and  ISStSSS'S  f^^^rthS^^i^^^^ 

her  hushand  for  stealing  cloth,  the  property  of  the  mvided,  and  aMlnst  the  peaoe  of  our  lady  the  Qoeea,  k» 

Lancashire  and  Yorkshire  Railway  Company,  and  Grown  and  dignity, 

also  for  receiving  the  property  aforesaid,  knowing  Second  count: 

the  same  to  have  heen  stolen.  j^j^  II10  ]q,^„  aforaeaid,  upon  their  oath  afowettd  d» 

The  case  was  tried  hefore    me  at  the   Preston  farther  preeent  that  the  eald  WUUam  Bylaod  aflerwardi » 

Easter  Sessions,  in  the  year  of  our  Lord,  1868.  The  wi«  on  theday  and  year  aforesti^  in  and  npoa  the  irij 

*  husband  pleaded  guUtv  to  steaUng  the  cloth;  the  fi^l^lS^riStfSSru^^ 

wife  not  guilty  generally.  latd  Mary  Ann  Thom  then  did  to  the  great  daaia«B  of  *• 

The  evidence  was  that  the  property  in  question  said  Mary  Ann  Thom  agataist  the  peaoe  of  oor  lady  the  Qas* 

had  been  forwarded  from  Halifax  to  CarUsle  on  the  ^'  ^^"^  •"*  ^ignitf. 

SA  Feb.,  in  the  year  of  our  Lord  1868,  upon  a  This  prisoner  was  tried  hefofe  me  at  the  hit 

certain  truck  which  arrived   undisturbed  at  the  Quarter  Sessions  of  the  Borough  of  Birmingham  os 

goods    station    at    Preston,   at   7    a.m.,    on    the  the  above  indictment ;  and  from  the  evidence  d 

morning  of  Sunday,  the  9th  Feb.    When  the  said  Mary  Ann  Thom,  a  girl  aged  ten  yean  «m1  a  fev 

truck  was  unloaded  at  Preston,  on  the  10th  Feb.,  days,  and  of  the  surgeon,  it  was  clear  that  the  wboli 

the  property  in  question  was  missing.  offence  had  not  been  completed,  and  the  attentioDol 

The  male  prisoner  was  a  pointsman  in  the  service  the  jury  was  directed  to  the  attempt  to  commit  the 

of  the  said  company,  and  was  on  duty  within  two  statutable  misdemeanor.    It  was  also  cdear  that  the 

yards  of  the  siding  in  which  the  goods  train  stopped  child  had  made  no  resistance,  and  was  not  anwilliiic 

on  the  mornings  of  the  9th  and  10th  Feb.     The  that  ^e  attempt  should  be  made, 

female  prisoner  was  seen  on  the  afternoon  of  the  Mr.  Dugdale,  whom  I  had  requeated  to  watdi  the 

said  10th  Feb.  within  thirty  yards  of  the  place  case  on  the  part  of  the  prisoner,  thereupon  objected, 

where  her  husband  was  on  duty,  and  where  he  had  that  as  the  child  consented,  the  indictment  whicb 

a  cabin  for  his  accommoilHtion,  coming  down  the  charged  the  assault  could  not  be  sustained,  and  thst 

bank  of  the  railway,  in  a  place  where  there  was  no  although  it  might  be  a  misdemeanor  at  common  Uv 

road,  with  a  bundle  concealed  under  her  shawl,  to  attempt  to  commit  the  statutable  misdemeanor  of 

She  was  watched  and  followed  to  her  husband's  having  carnal  connection  with  a  child  between  the 

house.    At  9  a.m.  on  the  morning  of  the  10th  Feb.  ages  of  ten  and  twelve,  yet  that  where  the  indict* 

Mary  Cohen  pledged  part  of  the  property  aforesaid  ment  was  in  the  form  set  out  above,  it  waa  impos- 

.  in  her  own  name  at  a  place  where  she  was  known,  sible  to  sustain  it,  and  that  the  averment  01  an 

On  the  afternoon  of  the  same  day  she  pledged  in  a  assault  could  not  be  treated  as  surpolsage ;  he  dted, 

false  name  further  part  of  the  said  property  at  a  Hea.  v.  Martin,  2  Moody  C.  C.  B.  128;  and  lUy,  t. 

place  where  she  was  n.  t  known.    The  residue  of  Johnson,  L.  &  C.  682. 

the  said  property  was   afterwards  found  in  her  On  the  part  of  the  prosecution,  it  waa  eontMdad 

Husband's  nouse.  that  the  averment  of  an  assault  waa 
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Urial,and  might  be  reJL'uled  ai  lurplDisge. 
thai  the  iDdicEment  wu  good  as  atatiag 
imt  preciieneu  the  charge  of  committing 
■arj  miademetuior  of  having  carnal  con- 
ith  a  girl  betireen  the  ages  of  ten  and 
id  that  under  such  an  indictment  the 
mid  be  found  guilty  of  an  attempt ;  and, 
Ut  the  caae  of  Beg.  v.  Seals,  1  L.  Rep. 
2.  had  miceriallf  weakened,  if  not  over- 
pce*ioui  decisions. 

id  vhether  the  case  of  Rig.  t.  Btalt  had 
ided  bj  the  court  to  overrule  the  older 
I ;  but  as  there  have  been  several  cbargei 
le  detcriptiOD  lately  in  Birmingham,  I  left 
>  the  jury,  vho  found  that  tbe  prisoner  did 
o  have  carnal  connection,  and  that  the 

apon  directed  a  verdict  of  guiltv  to  be 
ind   ordered   the   prisoner   to   remain  in 
It  not  being  able  to  find  baiL 
^olly  submit  to  the  Court  of  Criminal 
Hther  the  conviction  can  be  nittained  or 


ifd  appeared  to  argue  for  the  prisoner. 
',  for  the  prosecutioa,  «as  stopped  by  thtt 


Bco.  i>.  Shaw. 

RBmWnii  a  laiiatK  into  aa  tmtietaied  haute — 
8  j-  9  P<e(.,  e.  100,  ..  90. 

ben/  in  iht  home  of  a  muHcal  man  at  an 
the  koiat  not  bting  Uceaied  or  rtgiitered  for 

fun  of  lunatic  palieali.  C't  mind  imu  quite 
and  he  aUtnced  himself  to  be  kept  in  a  state  of 
fitiniaeis;  but   it   did  not  appear  Uiat  he 

mder  any  delusion  or  mentai  afrermtioii,  nor 

Ajeet  to  Jilt  of  frenzy  or  violence : 


C,  uvu  a  hxnatic  wiliin  the  meaning  of  9  ^  ^ 
100,  s.  90,  aixf  that  the  medical  man  mu 
the  charge  of  receiving  C.  to  board  and  iidge 
Ucentedhoate. 


Charles  Shaw  was  convicted  before  me  at 
ning  Assizes  for  the  county  of  Hertford 
.ictiaent  under  stat  8  &  9  Vict.  e.  100, 
barging  him  with  having  taken  charge  of 


and  received  to  board  and  lodge,  in  a  house  not 
being  a  duly  registered  hospital  or  Licensed  asylum, 
one  John  Clode,  a  lunatic  or  alleged  lunatic  ;  and  alto 
itith  having  done  so  without  the  other  condition! 
and  formalities  required  by  the  statute  having  been 
complied  with. 

All  the  facts  necessary  to  support  the  indictment 
(oasuniiag  the  said  John  Clode  to  have  been  a  lona- 
tic}  were  fully  established ;  but  a  question  aroie 
whether  the  said  John  Clode  was  a  looatic  within 
the  meaning  of  the  Act ;  the  term  lunatic  being  by 
the  interpretation  clause  declared  to  mean  "  every 
insane  person,  and  every  person  being  an  idiot  or 
lunatic,  or  of  unsound  mind." 

It  appeared  that  Mr.  Clode,  a  man  of  ftf  ty-flveyean 
of  age,  having  had,  after  indulging  for  some  time  In 
habits  of  intemperance,  three  attacks  nf  paraly^ 
had  been  placed  with  the  defendant,  a  medical  man, 
not  as  a  lunatic  but  as  an  invalid,  whose  memoij 
had  become  greatly  impaired  by  bodily  weakness  and 
iuBrmity.  It  did  not  appear  that  he  laboured  nnder 
any  delusions  or  mental  aberration ;  neither  was  he 
subject  to  fits  of  frenzy  or  violence.  But  it  was 
clear  that  his  mental  faculties  had  fallen  into  a  state 
of  exceeding  weakness  and  imbedli^,  m  will  appeal 
from  the  foUowing  facts : — 

He  was  insensible  to  the  calls  of  natnre,  and 
utterly  regardless  of  all  deanliiwss,  and  was  aatis- 
fied  to  remain  in  a  moit  revolting  state  of  filthiness. 

It  appeared  that  he  had  been  visited  by  order  of 
the  Lord  Chancellor  by  two  physicians,  Drs.  Bland- 
ford  and  Bennett ;  thrice  by  the  former,  once  by  the 
latter. 

Dr.  Blandford  proved  that  on  visiting  defendant's 
establishment  on  the  31st  Oct.  last,  he  found  Mr. 
Clode,  at  between  six  and  half -past  six  in  the  after- 
noon, in  bed,  in  a  room  about  twelve  feet  square  and 
six  and  a  half  feet  high.  He  was  lying  on  the 
remains  of  two  old  mattraasea  covered  over  with  a 
piece  of  old  carpet,  with  no  other  bedclothes  what- 
ever and  without  pillow  or  bolster.  The  mattresses, 
one  of  which  was  of  Bock,  the  other  of  straw,  were 
soaked  with  feces  and  urine,  which  was  dripping 
through  on  Co  the  floor,  and  were  quite  rotten.  The 
walls  of  the  room  were  fllthy,  having  marks  of 
Angers  dirty  with  feces  having  been  smeared  on 
them ;  as  was  also  the  case  with  a  post  which  sup- 
ported the  ceiling.  The  smell  in  the  room  was,  to 
use  the  words  of  the  witness,  "  most  abominable." 
The  room  was  without  carpet  of  any  sorL  There 
was  an  old  washstand  with  a  basin  and  jug,  but  no 
water,  soap,  or  towel.  Not  far  from  the  bedstead 
was  a  heap  of  ashes,  and  on  it  two  chamber  utensils. 


ifaaU  ■(  l«ut  ODCS  Is  CTBTT  two  HMlii  be  TialMd  bj  ■ 
ihymioinB,  BurgBon.  or  »poUiw»ry,  not  deriving  ud  do! 
isTing   a    pirmsr,   tstlur.   woo,    or  brother,    irbo   darlvM 


:  apoUie<ur7.  shall  er 

le  cocdiUoD  of  ihe  pi 
Bucb  book  ituU  be 


id  sf^ba 


bouae  be  has  bean  reeehed  aa  alonaald  iball  trMumlt  lo 
fecrelary  of  the  commiialonen  Ifas  Mme  si  ' 
"Lia  or  iba  dasih,  Nmoval,  saotpa,  aod  n 
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one  full  of  faeces.  Mr.  Clode's  troascn  were  wet 
with  urine,  and  a  pair  of  drawers  lying  there  were 
dirty  with  faeces.  He  was  lying  in  a  flannel  shirt, 
the  tail  of  which  was  gone.  He  was  very  wet  with 
filth,  as  was  the  piece  of  carpet  with  which  he  had 
heen  covered. 

Emma  Coughtree,  a  witness,  proved  that  since 
the  month  of  May,  she  had  been  employed  to  clean 
oat  Mr.  Clodc*s  room  once  a  week.  That  his  bed 
consisted  of  two  rotten  mattresses  and  a  piece  of  old 
carpet  and  an  old  coat.  There  were  no  sheets  or 
blankets.  She  stated  that,  on  first  going  there,  she 
had  to  remove  a  pail,  as  well  as  two  chamber  uten- 
sils, full  of  excrement,  which  was  all  flowing  over  on 
to  the  floor,  while  under  the  bed  there  was  **  quite  a 
IK)nd  drained  from  the  mattresses.^ 

It  appeared  that,  after  the  first  visit  of  Dr. 
Blandford,  a  slight  improvement  in  the  attention 
to  the  comforts  of  Mr.  Clode  took  place.  Accor- 
ding to  tiie  evidence  of  the  witness  Emma  Coughtree, 
on  the  first  of  November  the  two  old  mattresses 
were  removed,  and  carried  to  a  dunghill,  having 
fallen  to  pieces  from  rottenness  in  the  course  of 
removal.  A  straw  bed  and  palliasse  were  sub- 
stituted, and  two  straw  pillows  supplied. 

On  Nov.  25,  which  was  after  the  improvement 
just  referred  to  had  taken  place,  Mr.  Clode  was 
visited  by  Dr.  Bennett.  This  witness  stated  that, 
having  desired  to  see  Mr.  Clode*8  room,  ho  was  con- 
ducted to  it  by  the  defendant ;  but  on  entering  the 
room  the  stench  was  so  intolerable  that  he  pro- 
ceeded no  further.  Nevertheless,  he  saw  Mr. 
Clode's  bed,  which  he  described  as  having  a  very 
miserable  dirty  looking  mattress  on  it.  "Die  room 
itself  also  looked  miserable  and  dirty.  Chloride  of 
lime  had  evidently  recently  been  used,  but  though 
the  smell  of  it  was  very  strong,  it  was  not  sufficient 
to  overpower  the  stench  of  the  room. 

It  appeared  that  Mr.  Clode  was  not  dissatisfied 
witb,  and  was  probably  insensible  to,  the  disgusting 
state  in  which  he  was  thus  suffered  to  remain.  He, 
indeed,  said,  in  answer  to  a  question  from  Dr. 
Blandford  how  he  came  to  be  in  such  a  room, 
that  it  was  in  a  very  disgraceful  state ;  but  on  being 
asked  by  Dr.  Bennett  on  going  to  his  apartment, 
whether  he  liked  his  room,  he  answered  '*  yes  ;*'  and 
on  being  asked  whether  he  was  comfortable  in  it, 
answered  **  oh,  very  comfortable,*'  and  on  being 
further  asked  whether  his  bed  was  comfortable,  his 
answer  was  "oh  very.** 

This  insensibility  to  filth  in  so  revolting  a  form 
was  strongly  insisted  u\K)n  by  the  two  medical 
witnesses  fur  the  pn>secution  as  a  marked  indication 
of  the  uttcT  decay  of  the  intellectual  faculties  of  the 
patient.  But  there  was  also  striking  proof  that 
Mr  Clode^s  mental  faculties  in  general,  and  more 
especially  bis  memory,  had  become  very  seriously 
impaired.  According  to  the  evidence  of  the  medical 
witnesses,  it  was  extremely  difficult  to  fix  his 
attention  on  any  subject,  or  to  get  him  to  converse. 
'*  He  did  not  seem  "  says  Dr.  Bennett  *'  to  take 
interest  in  anything "  and  he  gave  only  "  mono- 
syllabic answers."  He  remembered,  however,  that 
he  had  lived  in  Park-street,  Windsor,  and,  in  his 
interview  with  Dr.  Blandford,  kept  saying  "Fm 
John  Clode  of  Windsor*'  in  a  silly  way.  He 
remembered,  says  Dr.  Bennett,  that  he  had  taken 
part  in  elections  for  Windsor,  but  could  not 
remember  the  names  of  the  candidates,  or  on  which 
side  he  had  acted.  On  being  asked  if  he  had  any 
family,  he  remembered  he  had  a  wife,  and  a 
daughter  married,  but  on  no  occasion  of  his  being 
visited  by  the  medical  witnesses,  could  he  remember 
though  frequently  asked,  the  name  of  his  daughter. 
Neither  could  he  remember  the  name  of  the  people 
with  whom  he  was  then  living.  When  asked  on 
etch  occasion  how  long  he  had  been  where  he  then 
WM,  his  answer  was  ^  five  months,"  though  in  fact 


he  had  been  there  as  many  years.  This  mistake  he 
made  twice  during  the  same  interview,  tboudi 
corrected  b^  the  defendant  who  refused  after  thi 
first  interview  with  Dr.  Blandford  to  allow  the 
patient  to  be  seen  alone.  When  asked  on  mon 
than  one  occasion  why  he  remained  at  the  defen- 
dant's his  answer  was  "that  he  intended  toteavi 
next  week,  when  the  railway  would  be  open." 

Both  Dr.  Blandford  and  Dr.  Bennett  declared 
their  positive  opinion  that  there  was  decided  ufr 
soundness  of  mind  in  Mr.  Clode  in  respect  of  tfai 
general  decay  of  mental  power,  as  well  as  of  loss  d 
memory  and  insensibility  to  tiie  ordinary  instinctifi 
repugnance  to  filth,  lliey  agreed  that  there  wai 
an  absence  of  active  dementia  or  morbid  deluiioa 
and  ascribed  the  existing  symptons  to  a  decay  o 
the  intellectual  and  morel  faculties,  whether  pn 
ceeding  from  paralysis,  softening  of  the  brain,  o 
any  other  cause  from  which  such  decay  could  arise 

Two  medical  witnesses  called  on  behalf  of  di 
defendant,  stated  that  there  were  were  no  symptom 
of  insanity  in  Mr.  Code,  and  had  given  oertidcaie 
to  that  effect ;  but  one  of  them  admitted  that  thcf 
was  unsoundness  of  mind  m  respect  of  loss  c 
memory  arising  from  softening  of  the  brain. 

I  directed  the  jury,  if  they  believed  the  evidenc 
for  the  prosecution  to  find  the  defendant  guilQ 
which  they  accordingly  did;  and  looking  on  tfa 
case  as  an  aggravated  one  in  consequence  of  tfi 
neglect  with  which  the  patient  had  been  treatei 
more  especially  as  the  defendant  had  insisted  c 
having  his  pay  doubled  in  consideration  of  exti 
comforts  to  be  afforded,  I  sentenced  the  defendai 
to  a  fine  of  100/.,  and  six  months'  imprisonment ;  bi 
deeming  it  worthy  of  consideration  whether  io 
becility  and  loss  of  mental  power,  arising  eitlu 
from  natural  decay,  or  from  paralysis,  softening  * 
the  brain,  or  other  supervening  cause,  if  unaoon 
panied  by  frenzy  or  delusion  of  any  kind,  const 
tuted  unsoundness  of  mind,  so  as  to  be  lunacy  withi 
the  meaning  of  the  Act  on  which  this  indictmen 
was  framed,  I  reserved  that  question  for  the  dedsia 
of  this  court. 

If  the  court  shall  be  of  opinion  that  John  Clode 
was  a  lunatic  within  the  meaning  of  the  90th  sectioD 
of  the  8  &  9  Vict.  c.  100,  the  verdict  is  to  stand : 
otherwise  not. 

A.  E.  CocKBuur. 

WooUett  for  the  prisoner. — It  is  submitted  thit 
the  conviction  was  wrong.  The  question  is,  whether 
John  Clode  was  a  lunatic  within  the  meaning  of  tlie 
word  '*  lunatic  "  in  sect.  90,  as  defined  by  the  inte^ 
pretation  clause  s.  114,  "  Lunatic  shall  mean  eYCiy 
insane  person,  and  every  person  being  an  idiot,  or 
lunatic,  or  of  unsound  mind."  In  this  case  Clode 
was  received  into  Dr.  Shaw's  house  as  an  invslid, 
and  he  was  treated  as  such,  for  there  was  erideme 
that  he  was  suffering  from  a  complaint  in  the  lower 
part  of  his  body.  [Cookbubn,  C.  J. — There  was  some 
slight  evidence  as  to  that,  only  however  relating  to 
the  urinary  functions.]  No  restraint  was  pot  upoo 
Clode  as  to  liberty  of  egress  and  regress  from  sni 
to  the  house.  Clode  was  not  a  lunatic  in  the  ordinaiX 
sense  of  that  word.  [Cogkbubn,  C.  J. — Unsoundne* 
of  mind,  which  is  one  of  the  meanings  of  the  term  in 
the  interpretation  clause  seems  to  go  further  thin 
the  ordinary  meaning  of  the  word  '*  lunatic."  Here 
the  patient's  mind  was  in  a  state  of  imbecility 
caused  by  physical  decay.  Bramwbll,  B. — ^WooU 
a  will  made  by  him  in  this  state  of  mind  be  good?] 
I  should  say  "  Yes."  But  I  contend  that  n  moil 
be  proved  that  Clode  was  kept  and  detained  by  Dr. 
Shaw  as  a  lunatic  in  order  to  make  him  criminsUl 
responsible.  [Biuuiwell,  B. — If  Clode  was  ol 
unsound  mind  the  way  in  which  Dr.  Shaw  k^  hbt 
was  evidence  that  he  kept  him  as  a  lanatic^  9id 
I  not  as  a  person  of  sound  mind.    Cooxbcmv,  C  J.* 
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Wmld  Mnj  mui  hsTe  Blloired  liimwU  to  reniain  in 
te  condition  in  which  Clode  was,  if  ho  had  been  of 
mod  mind  Bkaxwbu,  B.— You  sorely  do  nc 
iilmd  to  argue  that  if  a  man  ii  a  iunatic,  and  lii 
tnaidt  take  him  to  an  asjlum,  and  )aj  to  th 
ftnoQ  who  keep  it,  "  Keep  this  man  a«  aa  invalid," 
Ihc  keeper  doe*  not  t*ke  charga  of  a  lunatic?] 
Tie  qnettion  it,  whether  in  snch  caaei  there  la 
•ddent  knowledge  that  the  perion  leceived  ii  a. 
tnttk  or  of  nniound  mind,  and  it  i«  neceiaaiy  to 
Aov  ifflrmativelf  that  the  penoo  charged  had  aucta. 
fausltdge.  Tb^  are  manv  caaea  on  record  in 
*Udi  aerranti  and  others  hare  been  kept  and 
telned  in  snch  a  Slthj  and  improper  atate,  and 
kn  allowed  theaueLrei  to  be  so  treated,  and  jet  il 
«M  nererooDtended  that  ther  wore  lunatics,  though 
ftnou  of  weak  intellect.  [C»ckbdbii,  C.  J.— In 
AiiciM  all  the  facts  were  kmivrn  to  the  defendant, 
«hidi  lead  to  the  cunclueion  that  Clode  was  a  person 
4  BMmnd  mind.  Although  there  was  no  frenzy, 
trdelniion,  or  other  uenal  indicatioas  of  tnaanity, 
j«t  Ihere  was  inherent  unsoundness  of  mind  from 
Mtnnl  canaei,  which  had  been  aggravated  by  prior 
litenipennce.]  It  is  nec^uary  to  complete  the 
llnce  created  by  the  statute  that  the  patient 
Awld  he  detained  Ma"  lunatic ;"  bat  there  was  no 
IridsDce  of  that,  and  the  utmost  proved  in  the  case 
nswhat  might  result  from  mere  physical  infirmity. 

f^,  Serjt  (/\i6iiKf  with  him),  for  the  prosecu- 
tion, vai  not  called  upon  to  argoe. 

Coi;ui:u<,  C.  J.— We  are  aU  agreed  that  this 
MOiinion  ought  to  stand,  for  tlie  reatons  stated 
iuittg  the  argument.  Thii  caae  is  clearly  within  the 
■iKluet  intended  to  be  provided  against  by  the 
^t.  The  state  of  iml>eciUty  in  which  this  person 
m  found  amounts  to  unsoundness  of  mind  within 
Iki  OMuiing  of  the  Act. 


Hie  test  of  the  Court  concurred. 

Coitciclion  affinaed. 


Lanxnif — Latl  proptrly. 
A.  dnpptd  a  invenign  on  a  amalrji  road  dwmg  Me 
tight-tiiHe  ;  tit  did  not  slip  to  look  for  il,  but  on  the 
fiUmPVig  nu/ming  lAt  itarttd  (o  po  ' 
ifie  of  Jtading  it.  In  the  mtaa 
pidxa  it  up,  and  taid  to  hit  camp 
jttt  make  Ait  VKtk  op."  Pritoaer  a 
Koited  OH.  and  net  A.  on  her  icay  to  the  ipot,  ichere 
lit  bit  the  tovertign.  From  lehal  patted  btlweea 
A.  and  the  pritmer  arui  tit  companion,  thifacl  that 
lie  pritmer  had  got  A.'t  tovereiga  uat  brought  to  the 
pritOHer't  knoiehdge ;  but  he  denied  having  found  it . 
Subttqutnllif  he  uat  taxed  with  haaini/ done  to  I  but  ht 
woaidiut  admit  it,  equivocated,  and  derjined  to  give 

Beld,  on  tie  authority  of  Thurbom's  case,  that  Ok 
pritoiter  eoidd  not  be  convicted  of  larnnfi,  at  at  lie 
time  the  pritotur  piclc/d  up  tie  lovereiga.  intending  to 
appnyruifa  it  to  hit  oicn  ute,  he  did  not  itnou,  and 
Sad  not  lie  uteans  ofknoaiug,  who  die  oicner  wat. 

Cms  Kwrred  by  Cockbnro,  C.  J. 

William  Olyde  was  convicted  before  me  at  the 
Mt  aaaizea  for  the  county  of  Sussex,  on  an  iodict- 
omt  for  larceoT,  in  which  he  was  charged  witii 
WTtng  ttoho  a  ioveiaign,  the  property  of  Jane 
Laadn. 

It  appcand  that,  on  the  erening  of  the  I6th  of 
t^caaxj  lut,  the  pmMcntrix,  being  on  ber  way  , 


tie  prisoner 
,"h  would 


from  Robert  abridge,  where  she  had  lieen  to  pay 
■ome  Inlls,  to  her  home  at  Brightling,  and  having 
•ome  money  loose  in  her  hand,  had  occasion,  awing 
to  the  dirty  state  of  a  part  of  the  road,  to  hold  np 
licr  dress,  and  in  doing  so  let  fall  a  sovereign.  U 
being  then  dork,  she  did  not  stop  to  look  for  the 
sovertjign ;  but  on  the  following  morning  she  started 
to  go  to  the  spot,  in  the  hope  of  finding  the  lost 

In  tlie  mean  time  the  prisoner,  coming  from 
Bobertsbridge  towards  Brightling,  in  company 
with  a  man  named  Hilder  and  his  son,  and  seeing, 
at  the  spot  where  the  prosecutriz  bad  dropped  her 
sovereign,  a  soTereign  lying  in  the  road,  picked  it 
up,  and  put  it  in  his  pocket,  observing  that  it  was 
a  good  sovereign,  and  would  just  make  his  week  up. 

Proceeding  onwards,  the  men  soon  afterwards  met 
the  prosecutrix,  then  on  her  way  to  the  spot  where 
the  sovereign  bad  been  dropped.  According  to  her 
■tatement,  on  meeting  the  men,  she  addressed 
Hilder,  whom  she  knew,  and  asked,  in  the  hearing 
of  the  prisoner,  "it  he  had  stumbled  on  a  sove- 
reign," stating  that  she  bad  lost  one,  and  was  going 
to  look  for  it ;  to  which  inquiry  Hilder  answered  in 
the  negative.  She  was,  however,  contradict^  bj 
Hilder  and  bis  son,  who  were  called  as  witnesses 
for  the  prosecution,  aa  to  any  lucb  conversation 
having  taken  place.  But  it  wa*  clear  that  the  fact 
of  the  sovveign  thus  picked  up  by  the  prisoner 
being  one  which  had  been  lost  by  the  prosecutrix, 
was  speedily  brought  to  the  prisoner's  knowledge. 
The  fact  of  the  prosecutrix  having  lost  a  sovereign, 
and  of  the  prisoner  having  found  one,  having  come 
to  his  master's  ears,  the  master  asked  him  if  he  had 
found  a  sovereign,  to  which  he  answered  that  be 
"  was  not  bound  to  say."  The  master  further  asked 
if  he  bad  not  beard  that  Mrs.  Austin  liad  lost  one, 
to  whi<^  the  prisoner  made  tlie  same  reply.  On  the 
master  asking  whether  it  would  not  be  more  honest 
to  give  the  sovereign  up  to  her,  he  answered  that 
"  he  could  just  manage  to  live  without  honesty." 

Being  asked  by  a  police  constable  whether  he 
remembered  going  up  the  Brightling  road,  and 
picking  up  a  soveregn,  be  answered,  "I  don't  know 
that  I  did,"  On  the  officer  saying,  '■  I  have  been 
informed  by  witnesses  that  you  did  so,  and  if  you 
did  BO,  it  did  not  belong  to  you ;  more  particularly 
at  you  know  to  whom  it  belonged."  The  prisoner 
•aid  he  did  not  want  to  have  anything  mure  to  say 

the  officer,  and  went  into  his  bouse.  On  a  sub- 
sequent occasion,  however,  he  admitted  to  the  same 

itncss  that  he  had  picked  up  the  soverei)^. 

The  witness  Uildcr  also  stated  that  the  prisoner 
afterwards  came  to  him  and  asked  hiui  if  he  could 
say  that  he  (prisoner)  had  picked  up  a  sovereign, 
and  on  receiving  an  answer  in  the  affirmative,  said 
that  if  that  was  so  he  most  gu  and  see  the  prose- 
cutrix,  who  bad   applied   to    him    several    times 

In  summing  up  to  the  jory  on  this  state  of  facts, 
I  told  them  tiiat  where  pn^ierty  was  cast  away  or 
abandoned,  any  one  finding  and  taking  it  acquired 
1  right  to  it,  which  would  be  good  even  as  against 
the  fonner  owner,  if  the  latter  should  t>e  minded  to 
resume  it.  But  that  when  a  thing  waa  accidentally 
lost,  the  property  waa  not  diresMd,  but  remained 
in  the  owner  who  had  lost  it,  and  that  such  owner 
might  recover  it  in  an  action  against  the  finder.  As 
k)  bow  for  larceny  might  he  committed  by  a  person 
Qnding  a  thing  accidentally  lost,  it  depended  on 
liow  far  the  party  finding  believed  that  the  thing 
Found  had  been  abandoned  by  its  owner  or  not. 
That  wbera  the  thing  found  was  of  no  value,  or  of 
small  value  that  the  finder  was  warranted  in 
luming  that  the  owner  had  abandoned  it,  he 
would  not  be  guilty  of  larceny  in  appropriating  it ; 
ar  if,  not  knowing,  or  not  having  the  means  of  dit- 
MTering  the  owiter,  the  finder,   from  the  infecint 
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Yilne  of  the  thing  fonnd,  might  fairly  infer  that 
the  owner  would  not  take  the  trouble  to  come  for- 
ward and  assert  his  right,  so  that  practically  there 
would  be  an  abandonment,  and,  so  believing,  appro- 
priated the  thing  found  as  virtually  abandoned  by 
the  owner,  he  would  not  be  guilty  of  larceny.  So, 
although  the  value  of  the  article  might  render  it 
impossible,  in  the  first  instance,  to  presume  aban- 
donment by  the  owner ;  yet  if,  from  the  fact  of  no 
owner  coming  forwiird  within  a  sufficient  time,  the 
finder  might  reasonably  infer  that  the  owner  had 
abandoned  and  given  up  the  thing  as  lost,  there 
would  be  no  criminality  in  an  appropriation  of  it  by 
the  latter. 

On  the  other  hand,  I  pointed  out  that  there  were 
things  as  to  which  it  could  not  be  supposed  that 
they  had  been  intentionally  abandoned,  or  the 
owner  be  supposed  to  have  given  up  his  property ; 
thus  e.  g,  A  purse  of  gold,  or  a  pocket<book  con- 
taining bank-notes  found  in  the  road,  could  not 
possibly  be  supposed  to  have  been  intentionally 
placed  there ;  or  a  diamond  ornament  found  outside 
the  d(»or  of  an  assembly-room,  to  have  been  inten- 
tionally dropped  by  the  lady  who  had  worn  it ;  or  a 
box  or  parcel  left  in  a  public  conveyance  or  a  hack 
cabriolet,  to  have  been  left  with  the  intention  of 
abandoning  the  property.  That  in  aJl  these  cases, 
as  the  property  remained  in  the  owner,  and  the  pre- 
sumption of  abandonment  was  plainly  negatived  by 
the  circumstances,  a  person  finding  such  an  article 
and  appropriating  it  to  himself,  with  an  intention 
of  wronging  the  owner,  if  he  knew  who  the  owner 
was,  or  hiul  the  means  of  finding  the  owner — as 
where  the  name  of  and  address  of  the  owner  were 
on  the  thing  found— or  had  the  means  of  ascer- 
taining the  owner,  as  in  the  case  of  a  cabman  who 
knew  the  house  at  which  he  had  taken  up  or  set 
down  a  person  by  whom  an  article  must  have  been 
left  in  the  carriage,  would  clearly  be  guilty  of  lar- 
ceny. And  even  where  the  finder  did  not  know  the 
owner,  if  the  nature  of  the  thing  found  precluded 
the  presumption  of  abandonment,  and  gtire  every 
reason  to  suppose  that  the  owner  wquld  come  for- 
ward and  assert  his  claim,  and  the  finder  never- 
theless  determined  to  appropriate  the  chattel  and  to 
keep  it,  though  he  should  afterwards  became  aware 
who  the  owner  was  —this  too,  if  done  with  the  inten- 
tion of  wrongfully  depriving  the  unknown  owner 
of  property,  which  the  finder  knew  still  to  belong 
to  him,  would  be  larceny,  provided  such  intention 
was  contemporaneous  with  the  original  taking  of 
possession. 

I  told  the  jury  that  while,  to  constitute  larceny 
in  appropriating  an  article  thus  found,  there  must 
be  a  guilty  intention  of  taking  that  which  was 
known  to  belong  to  some  one  else,  and  which  the 
party  appropriating  knew  he  had  no  right  to  treat 
as  his  own,  this  intention  might  be  gathered  from 
the  value  of  the  article  and  the  other  circumstances 
of  the  case,  especially  the  conduct  of  the  party 
accused,  as  to  concealment  or  otherwise. 

In  this  respect,  I  told  them  they  might  properly 
take  into  account  the  conduct  of  the  prisoner  Glyde 
in  maintaining  silence  when  he  heard  the  question 
put  by  the  prosecutrix  to  Hilder,  if  they  believed 
that  iK)rtion  of  her  evidence ;  or,  at  all  events,  in 
refusing  to  say  whether  he  had  found  a  sovereign 
or  not,  and  only  acknowledging  it  when  Hilder  had 
told  him  he  was  prepared  to  s^^ak  to  the  fact. 

As  the  result  of  this  reasoning,  I  left  it  to  the 
jury  to  say  whether  the  prisoner,  on  finding  the 
sovereign,  believed  it  to  have  been  accidentally  lost, 
and  nevertheless  with  a  knowledge  that  he  was 
doing  wrong,  at  once  determined  to  appropriate  it 
to  himself,  and  to  keep  it,  notwithstandmg  it  should 
Afterwards  become  known  to  him  who  the  owner 
was;  and  I  told  the  jury  if  they  were  of  that 
opinion,  to  find  the  prisoner  guilty.    But,  inasmuch 


as  there  was  nothing  to  show  that  the  |rii 
appropriating  the  sovereign  on  finding  % 
reason  to  suppose  that  the  owner  would  afl 
become  known  to  him,  or  any  belief  that  b 
I  doubted  whether  an  intention  on  his 
keeping  it,  even  if  the  owner  should  becomi 
to  him — he  not  believing  that  the  latle 
would  come  to  pass — ^would  amount  to  Ian 
therefore  thought  it  right  to  take  the  opink 
court,  whether  the  conviction  can  be  snstt 
the  facts  I  have  stated. 

The  jury  having  found  the  prisoner  f 
admitted  him  to  bail,  on  his  own  recognia 
come  up  for  judgment  at  the  next  assise 
quired  so  to  do.  Had  I  passed  sentenoi 
time,  I  should  have  condemned  him  to  ii 
ment  and  hard  labour  for  one  calendar  mon 

A.  £.  CocM 

No  counsel  was  instructed  to  argue  for 
soner. 

Lumlof  Smith  for  the  prosecution.— The  co 
was  right.  It  appears  from  the  evidence  1 
prisoner  knew,  shortly  after  he  picked  up  ti 
who  the  owner  of  it  was.  This  case  diff< 
Beg  V.  Moore,  8  Cox  C.  C  416 ;  1  L.  &  C.  I, 
fact,  that  in  that  case  the  jury  found  that 
soner,  at  the  time  he  picked  up  the  bai 
believed  that  the  owner  could  hd  found, 
case  the  original  taking  was  not  innocent ; 
soner^s  remark  to  his  companion  was  evidei 
he  then  intended  to  appropriate  it  to  his  c 
In  Beg.  v.  Preston^  5  Cox  C.  C.  390 ;  2  I> 
353,  the  original  taking  was  innocent,  hi 
was  a  subsequent  unlawful  appropriatioc 
learned  counsel  then  cited  the  observal 
Wightman,  J.  in  Beg.  v.  ifoore,  30  L.  J.  77 
and  of  Williams,  J.  in  Beg.  v.  Christopker, 
C.  C.  91,  quoted  infra  in  the  judgment  of  Mi 
The  case  of  Beg.  v.  TTiurbom^S  Cox  C.  C.  458 : 
C.  C.  367,  was  then  referred  to :  and  the 
p.  180  of  2  Russ.  on  Crimes  r4th  edit.)  wl 
propriety  of  the  decision  in  Beg.  v.  Hturhom^ 
discussed. 

CocKBURN,  C.  J. — ^I  must  say  that  my  own 
is,  that  this  was  a  case  of  larceny.  The  c 
turns  on  this,  how  far  would  a  person,  ui 
circumstances,  be  justified  in  supposing  t 
lost  property  was  abandoned  by  its  owner? 
may  be  cases  in  which  the  value  is  so  large, 
one  could  suppose  the  property  was  inten 
abandoned,  while  there  may  be  others  in  y 
man  might  be  justified  in  doubting  whet 
owner  would  come  forward.  If  a  man  were 
"I  do  not  believe  that  the  owner  will  oo 
ward,"  it  would  not  be  a  case  of  larceny ;  1 
is  doubtful  if  the  owner  will  come  forward- 
loser  were  a  poor  man  he  might,  if  a  rich 
might  not— if  there  is  ground  for  suppod 
the  property  is  not  intentionally  abandoned 
the  person  finding  it  then  says,  "  I  will  app 
it  to  myself,  notwithstanding  the  owner  mi 
forward,"  I  think  that  would  amount  to 
ThwrhorrCs  case,  however,  does  not  go  that 
Here  there  was  no  evidence  to  show  that  w 
prisoner  picked  up  the  sovereign^,  he  knen 
the  means  of  knowing  who  the  owner  w 
although  there  was  evidence  that  the  pris 
tended,  when  he  picked  it  up,  to  appropri 
himself,  there  was  nothing  to  show  that  tfa 
would  come  forward,  and  therefore,  upon  71 
case,  the  conviction  cannot  stand.  If  tbc 
had  been  of  greater  amount,  I  should  ha^ 
the  question  to  be  discussed  before  the  fol 
but  as  ThwrbonCi  case  is  not  overruled,  tiie 
tion  must  be  quashed. 
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Cross  (app.)  t>.  Hrm  (resp.) 
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m,  B. — ^I  agree  that  the  conriction  should 
bed ;  but  I  own  my  impression  is,  that  this 
B  of  larceny.  If  the  prisoner,  at  the  time  he 
up  the  soTereign,  intended  to  appropriate  it 
own  use,  whether  the  owner  might  come 
ir  it  or  not,  I  should  have  thought  Uiat  he 
be  guilty  of  larceny.  In  Beg.  t.  Chriatophery 
IS  J.  said  that,  **  though  agreeing  with 
ision  in  ThurhonCs  case,  he  must  confess  that 
neTer  been  able  to  agree  with  some  of  the  prin- 
iiere  laid  down.*'  And  in  Rtg,  ▼.  Moore, 
nan,  J.  said :  "  lu  Reg.  t.  Thurbom  it  is 
[f  he  had  taken  the  chattel  innocently,  and 
ffds  appropriated  it  without  knowledge  of 
nership,  it  would  not  haTe  been  larceny.' 
re  the  original  taking  is  not  innocent,  for  the 
ive  found  that  when  the  prisoner  picked  up 
n  he  intended  to  deprive  the  owner  of  it.  Is 
loy  case  of  a  conviction  held  bad,  in  which 
hree  ingredients  have  concurred:  that  the 
r  intended  to  appropriate  the  property  from 
t ;  that  he  believed,  at  the  time  be  took  it, 
ner  could  be  found,  and  acquired  the  know- 
f  who  that  owner  was  before  he  converted  it 
)wn  use  ?"  With  respect  to  the  present  case, 
bound  by  the  authority  of  Heg,  v.  Thurbom, 
order  to  render  the  finder  of  lost  property 
qI  larceny,  he  must  know  who  the  owner  is, 
)  the  means  of  knowinfl;,  although  he  intends 
le  first  to  appropriate  it  to  his  own  use.  I  do 
nk  that  that  is  correct  law,  but  I  agree  that 
i  worth  while  to  have  this  case  argued  before 
I  Court. 

LM,  J.— I  agree  that  the  conviction  ought  to 
ished.  Reg.  v.  Thwrbom  is  in  point,  and 
I  this  case. 

iWBLL,  B. — I  am  of  the  same  opinion. 

HLBURN,  J. — I  am  of  the  same  opinion.  Re^. 
horn  is  in  point ;  and  I  rather  think  that  it 
^e  right  view  of  the  subject  In  cases  of 
It,  the  Legislature  has  interfered,  and  made 
qnent  wrongful  appropriation  the  subject  of 
,  although  the  original  taking  was  innocent, 
case  of  lost  property,  however,  Reg.  v.  Thur- 
IS  decided  that  if  the  finder  appropriates 
I  the  intent  to  take  the  entire  dominion 
,  and  does  know  that  the  true  owner  can 
td,  it  is  larceny ;  but  if  he  does  not  know, 

is  not.  Whilst  that  decision  remains  un- 
d,  it  must  be  taken  to  be  the  law.    In  the 

case  there  is  not  the  slightest  reason  for 
that,  at  the  time  the  prisoner  picked  up  the 
e  could  find  out  the  true  owner,  or  that  he 
ier  the  belief  that  he  could  be  found. 

Conviction  quashed. 
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mad  by  T.  W.  Saundkss  and  J.  Bhoxtt,  Etqrt., 
fiarristera-at-Law. 

Saturday,  May  30,  1868. 
Cross  (app.)  v.  Htnb  (resp.) 

il  Shipping  Act  1854 — Complaint  btf ore  justices 
for  wages  due — Desertion  of  ship. 

nmdent  signed  articles  as  chief  mate  for  a  Medi- 
16091  voyage,  not  to  exceed  twelve  months,  at  the 
wages  of  five  guineas  a  month.  When  he  had 
six  months,  and  was  at  sea,  a  charge  was  made 
rf  the  captain  by  the  steward  that  he  hadcut  and 
d  him,  whereupon,  with  the  assent  of  the  respon* 
tke  captain  was  put  in  irons  and  taken  to  Lisbon, 
U  consul  there,  having  investigated  the  matter, 
'  to  Bend  home  the  captain  and  four  sailors 
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as  witnesses,  the  respondent  being  one  of  them.  They 
were  sent  home  accordingly,  but  the  metropolitan 
poUee  magistrate  .before  whom  the  case  was  heard 
discharaea  the  captain.  The  respondent  having, 
under  the  provisions  of  the  Merchant  Shipping  Act 
1854  (17  ^  18  Vict.  c.  104),  laid  a  complaint  before 
justices  for  the  canount  of  his  wages  due  at  the  time 
of  his  leaving  the  ship  against  the  appellant,  the 
owner  of  the  ship,  the  latter  resisted  payment,  upon 
the  around  that  the  respondent,  by  leaving  the  ship  at 
Lisbon,  and  by  his  conduct  towards  the  captain  in 
putting  him  in  irons  for  a  supposed  off ence,  which  was 
not  uUimately  supported,  haa  forfeited  his  wages  then 
due.  The  justices  having  made  cm  order  for  payment 
of  such  wages. 

Held,  that  they  were  right  in  so  doing. 

This  was  a  case  stated  by  the  justices  of  Sunder- 
land, under  the  20  &  21  Vict  c.  48,  upon  an  order 
made  by  them  under  the  Merchant  Shipping  Act 
1854,  for  the  payment  of  wages  claimed  to  be  due  to 
the  respondent.    The  case  was  as  follows : — 

At  a  petty  sessions  held  in  and  for  the  said 
borough  before  the  undersigned  John  Candlish  and 
Robert  Elwin,  Esquires,  two  of  Her  Majestjr's 
justices  of  the  peace  for  the  said  borough  on  Uie 
Idth  day  of  Nov.  1867,  Henry  Cross,  of  Sunderland, 
aforesaid,  owner  of  the  British  ship  Copse  was  duly 
sunmioned  pursuant  to  the  provision  in  the  Mer- 
chant Shipping  Act  1854,  sect.  188,  to  answer  a 
certain  complaint  before  them  duly  made,  for  that 
on  the  5th  Feb.  1867,  Henry  Boone  Hyne  was 
hired  to  serve  in  the  said  ship  as  a  seaman  and  for 
certain  wages,  and  that  he  had  duly  performed  his 
service  and  hiring,  and  that  although  wages  to  the 
amount  of  24^1  4s.  4dl  were  then  justly  due  to  him 
for  his  service,  the  said  Henry  Cross  neglected 
and  refused  to  pay  him  the  same  contrary  to  the 
statute  in  such  case  made  and  provided. 

At  the  hearing  of  the  said  complaint,  it  was  ad- 
mitted by  the  defendant  that  the  said  ship  Copse 
was  a  Britsh  ship  and  that  the  defendant  was  then 
and  at  the  time  of  the  hiring  of  the  complainant  the 
sole  owner  thereof,  and  the  following  evidence  was 
adduced  before  us,  it  having  been  also  admitted 
that  the  voyage  in  respect  of  which  the  complainant 
had  been  hir^  was  ended  so  far  as  the  ship  and 
owner  were  concerned  before  the  commencement  of 
these  proceedings. 

Henry  Boone  Hyne,  sworn,  said : 

I  signed  articloa  as  chief  mate  on  the  5th  Feb,  to  join  the 
Copte  at  Plymoath  for  a  Mediterranean  voyage  not  to  exceed 
twelTe  mootha,  the  royage  to  end  at  some  port  or  porta  in  the 
United  Kingdom,  the  rate  of  wages  was  five  guineas  a  month. 
I  served  from  5th  Feb.  to  10th  Aug.,  a  period  of  six  months 
sad  six  days,  34L  4t.  4dL  is  now  dne  to  me  as  a  balance  of 
wagea  On  or  abont  the  10th  Ang.  there  was  a  charge  made 
against  the  csptain  by  the  steward  that  he  had  cat  and  stabbed 
him  twice.  The  crew  and  I  said  it  must  hare  been  the 
captain  as  there  was  no  one  else.  The  charge  was  made  by 
the  yomig  man,  Orlckmore  himself.  It  was  investigated  by 
the  oonsiir  at  Lisbon. 

The  defendant's  attorney  thereon  objected  that 
the  proceedings  before  the  consul  ought  to  be  pro- 
duced, to  which  the  complainant's  attorney  replied 
Uiat  there  was  nothing  in  the  Merchant  Shipping 
Act  1854  requiring  such  proceedings  to  be  reduced 
into  writing,  nor  hi^  any  evidence  been  given  that 
this  had  been  done. 

We  considered  that  no  foundation  for  the  objec- 
tion had  been  laid. 

Witness  then  proceeded : 

The  consnl  gave  me  four  names  of  parties  who  were  to  go 
by  the  steamer  to  Aigland.  [Slip  of  paper  with  the  fonr 
names  prodnced.]  I  saw  him  write  it.  He  sent  a  boat  and 
took  as  oat  of  the  ship,  and  said  they  were  to  go  with  me.  I 
was  sent  home  as  a  wimess.  The  captain  wan  sent  home  as 
well ;  he  came  in  the  same  ship  with  me.  I  suppose  he  was 
incastody. 

Cross-examined: 

I WM  before  the  police  magistrale  talidtado^v^  >Qb»  «a> 
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MAOISTBATES'  OASES. 


Q.B.] 


Cross  (app.)  v.  Hm  (reap.) 


[Q.B. 


Wft«  inreiittgated  tb»n.  The  oapUin  wm  there  ehM:ged  as  ft 
prisoner  in  oojttody.  I  hare  been  partially  paid  by  Oorem- 
mcnt  my  expenses  as  witness.  I  did  not  sammon  the  captain 
for  wages  at  London.  I  made  application  for  my  wa^rea 
there,  bat  it  was  not  entertained,  because  it  was  out  of  the 
magistrates'  jarisdiction.  The  charge  against  the  captain 
was  dismissed.  I  heard  the  magistrate  say  in  London  there 
was  no  foundation  for  the  charge  made  against  the  captain. 
I  beard  him  say  that  before  we  took  such  an  extraordinary 
step  as  putting  the  captain  in  irons  and  taking  him  into  Lis- 
bon, more  caution  should  have  been  exerciacd.  We  were 
bouud  to  Bordeaux.  I  remember  when  the  last  row  took 
place  in  the  calm.  I  went  down,  and  all  hands  were  called 
into  the  cabin.  I  did  not  put  the  captain  in  irons.  The 
boaiMWHin  ordered  him  into  irons.  I  am  the  boatswain's 
superior  «.)nicer.  He  ordered  him  to  be  put  in  irons,  and  I 
allowed  him  to  be  put  in.  The  captain  did  not  resist;  he  ga^e 
himself  np,  he  said  at  one«  we  need  not  use  foroe,  he  would 
doit 

Question. — What  were  you  doing  ? 

Witness : 

Just  as  I  went  Into  the  cabin  the  man  was  stabbed.  There 
was  no  light  in  the  cabin.  I  took  him  out  of  the  cabin  to  the 
deck,  while  some  person  got  a  light  He  was  insensible,  and 
remained  so  for  an  hour  and  a  half.  In  the  mean  time  the 
boatswain  ordered  the  captain  into  irons.  When  the  man 
came  al)out  he  said  it  was  the  captain.  The  cabin  was  dark. 
I  don't  know  whether  there  was  a  moon  or  not  I  was  then 
attending  to  the  maa  I  heard  the  boatswain  say,  "Now, 
lads,  seize  the  captain;  he's  the  murderer."  The  captain  did 
not  tell  me  to  go  to  Bordeaux  with  the  ship.  He  told  me  to 
go  to  Lisbon  with  the  ahip ;  he  told  me  to  bear  up  at  once 
for  Lisbon. 

Question :  Did  not  the  captain  tell  you  to  go  to 
Bonleauz,with  the  ship  at  the  time  he  was  in  irons  ? 

Witness : 

That  is  not  the  fact ;  he  told  me  to  go  to  Lisbon. 

Question :  Did  not  the  boatswain  tell  you  to  go 

to  the  nearest  port,  Lisbon  ? 

Witness : 

Not  before  the  captain  said  wo  had  better  go  in  at  once. 
He  said  we  were  further  oflT  than  I  calculated,  and  I  said  I  did 
not  think  we  were.  I  took  command  of  the  ship  for  the 
safety  of  the  ship,  carga  and  all  handa  Lisbon  was  then,  in 
fact  the  nearest  port    We  wore  about  twenty-ouu  miles  off. 

Darid  Mc Arrow  said : 

I  was  before  the  consul  at  Lisbon.  He  ordered  the  captain 
home,  and  I  was  sent  home  as  well  The  charge  was  made 
by  Crickmore  for  trying  to  take  his  life. 

Cross-examined : 

The  consul  ordered  me  home.  He  sent  a  writing  ou  hoard 
the  steamboat  that  brought  us  to  Elngland.  The  consul  did  not 
ask  me  if  I  would  go  home.  He  sent  me  home  as  a  witness 
against  the  captain.  I  was  not  in  the  cabin  when  the  captain 
was  put  in  irona  I  was  at  the  wheel  I  went  into  the  cabin, 
and  saw  him  in  irons.  When  I  went  down  stairs  I  did  not 
tell  the  mate  it  was  a  vcr}-  foolihh  or  a  very  proper  thing.  I 
never  remonstrut'^d  with  the  mate  in  any  way.  I  thought  it 
proper  the  captain  was  put  in  irons  We  were  in  danger  of 
our  lives  on  board  the  ship  had  we  not  put  him  in  irons. 

It  was  thereupon  contended  on  the  part  of  the 
defendant  that  the  complainant  had  been  guilty  of 
such  misconduct  in  ast^i  sting  to  put  the  captain  in 
irons,  and  take  the  ship  to  Lisbon,  as  would  have 
justified  the  defendant  in  dismissing  him  had  he 
been  on  the  spot;  that  there  was  no  proper  evi- 
dence that  the  British  consul  at  Lisbon  had  exer- 
cised any  authority  on  sending  the  complainant 
thence  to  England,  or  that  he  had  come  to  England 
from  Lisbon  otherwise  than  voluntarily  ;  that  under 
the  Merchant  Shipping  Act  1854  the  consul 
had  no  power  to  order  the  complainant  to  leave  the 
■aid  ship  there  and  proceed  to  England  as  witness ; 
that  the  complainant  must  be  taken  to  have  left  the 
said  ship  at  Lisbon,  and  to  have  come  home  volun- 
tarily, and  that  on  the  facts  proved  the  complain- 
ant's wages  up  to  the  time  of  putting  the  captain  in 
irons  had  become  forfeited. 

It  was  contended  on  the  part  of  the  complainant, 
that  the  hiring  having  been  at  a  certain  rate  per  month 
the  wages  become  due  month  by  month,  although 
thoy  might  not  be  payable  until  the  termination  of 
the  adventure,  and  that  wages  once  earned  could 
not  be  forfeited  except  for  some  sufficient  cause, 
either  under  the  Merchant  Shipping  Act  1854,  or  at 
^"^nimon  or  maritiiiie  law ;  that  Uuire  was  no  proof 


whatever  of  any  mutiny,  desertioD,  or  wilful  dis- 
obedience on  the  part  of  the  complainant,  whose 
conduct  should,  in  the  absence  of  evidence  to  the 
contrary,  be  taken  to  have  been  bond  JUk,  and  war- 
ranted as  it  might  be  by  the  circumstances  sworn  to, 
more  especially  as  it  had  been  ratified  by  the  consal ; 
that  the  action  of  the  consul  operated  as  a  dis- 
solution of  the  contract,  and  that  there  was  all  the 
proof  of  which  the  case  admitted.  The  complunant 
cited  and  relied  on  the  case  of  Mdvilk  t.  Ik  WoiJ, 
reported  in  4  El.  &  HI.  p.  844. 

We  were  of  opinion  that  there  was  no  proof  before 
us  of  any  misconduct  on  the  part  of  the^  com- 
plainant such  as  would  have  warranted  his  ^a- 
missal  at  Lisbon,  or  would  have  involved  a  for- 
feiture of  wages,  and  that  he  had  given  even  more 
evidence  of  Uie  action  of  the  consul  than  had  been 
given  in  the  case  cited,  where  the  plaintiff  himself 
appeared  to  have  been  the  onlv  witness,  and  that 
although  the  words  of  the  Merchant  Seamen's  Act 
1854  do  not  in  direct  terms  authorise  the 
consul  to  send  home  witnesses,  the  postetiioii 
of  that  power  seems  necessarily  to  follow  from 
his  power  to  send  home  the  captain  in  custody, 
for  trial  seems  an  impossibility  without  witnesses, 
and  the  language  of  this  sUtute,  though  seemingly 
defective  in  that  respect,  is  nearly  identictl 
with  the  language  of  the  former  statute,  under 
which  the  consul  or  court  of  inquiry  acted  in  the 
case  of  MelvUie  v.  De  Wolf,  where  the  court  held, 
that  the  sending  home  of  the  witnesses,  under  similar 
cireumstances,  terminated  a  contract  to  proceed  in 
the  vessel.  Under  the  impression,  therefore,  that  in 
this  case  as  well  as  in  that  cited  all  parties  were 
bound  by  the  action  of  a  public  functionary  in  the 
administration  of  the  pubbc  law  operating  as  a  dis- 
solution of  the  contract  under  which  the  complsiD- 
ant  was  engaged,  we  made  our  adjudication  in  bis 
favour,  and  ordered  and  adjudged  the  defendant  to 
pay  him  the  suui  of  23/.  lU.  4d;  being  the  wagei 
claimed  after  certain  deductions  which  were  agreed, 
together  with  the  sum  of  75.  6</.,  for  the  cosU  of  the 
proceedings  before  us. 

The  question  for  the  opinion  of  the  court  iii 
Whether  the  said  determination  was  correct  in  point 
of  law. 

Given  under  our  hands  and  seals  this  14th  day  of 
Dec.  18G7,  at  Sunderland,  aforesaid. 

John  Cjlkdluh. 
Robert  Elwix 

By  sect  188  of  the  Merchant  Shipping  Act  1854 
(17  &  18  Vict.  c.  104),  any  seaman  or  apprentice 
may  sue,  or  any  person  duly  authorised  in  hii 
behalf  may  sue  in  a  summary  manner  before  s^J 
two  justices  of  the  peace  acting  in  or  near  to  tiie 
place  at  which  the  service  has  terminated,  or  st 
which  the  seaman  or  apprentice  has  been  dit- 
charged,  or  at  which  any  person  upon  whom  the 
claim  is  made  resides,  for  any  amount  of  wages  doe 
to  such  seaman  or  apprentice  not  exceeding  50^ 
over  and  above  the  costs  of  any  proceeding  for  the 
recovery  thereof,  as  soon  as  the  same  becomes  pay- 
able; and  every  order  made  by  such  justices  shall  be 
final. 

By  sect.  243  it  is  enacted  that, 

WhenoTer  any  seaman  who  has  been  lawfully  angsfd,* 
any  apprentice  to  the  sea  serriee,  eommita  any  of  tha  foUowtiC 
offences,  he  shall  be  liable  to  be  punished  sommarily:— 1.  Fv 
desertion  he  shall  be  liable  to  imprisonment  for  any  pMW 
not  exceeding  twelve  weekn  with  or  without  hard  labour,  Md 
also  to  forfeit  all  or  any  part  of  the  clothes  and  effeett  h* 
leaves  on  board,  and  all  or  any  part  of  ttaA  wagsa  or  «BOts- 
ments  which  he  has  then  earned,  Ac 

By  sect  250  it  is  enacted  that, 

Whenever  a  question  ariacs  whether  the  wsffsa  of  ■■; 
iiofrtnf"*  or  apprentice  are  forfeited  for  deeertton.  U  shall  be 
BufOciont  for  the  party  insisting  on  the  forfeitore  to  show  that 
such  seaman  or  apprentice  was  duly  engaged  Id,  or  thai  bi 
belonged  to,  the  ship  from  which  he  is  allsgiBd  to  have 
deserted,  and  thai  be  quitted  such  ship  befon  Che 


HAQIBTEATEB'  OASES. 


>.  Thb  Jusnoca  o 


Ike  Tonga  «r  •onmMOt,  ot  If  nmb  Tojiice  wu  lo  McidI- 
M  In  tta  CnlM  Khigdooi,  ud  the  itatp  bu  not  iBtumed. 
'"wkkbMM  tmn  bar,  and  ItiUu  eaBjat  the  deianlon 
lalntlwaflleiaJlagboak:       '  ' 


H  may  oDaooas  QpoD  the  high  aeaa  h^Ting  b . . 
id  b;  uy  maatar  aaunao,  or  appranthia  balo[ij[ih«  t 


MUahp 


'  may  Ingnlra  I 

>;,  If  Um  om«  10  iBqnlna,  ta 
..  ._  tba  prninaa  o(  pladed  the  o 
ml  I  aim,  lad  ot  aandbw  him  ai  i 
e  eulailT  lo  tha  Vnlted  juugdom,  ot 
In  wUcli  than  la  a  Mimt  capable  of 


tOtor  maj  order  tl .. 

nUact  ol  Her  IUImIt  boimd  K 
■■k  Bridih  pmniid™  aa  aronniu.  ■»  mucim 
laau*  aod  aobaUiAWM  dorinK  ihn  Forage 
iitoaer  aa  alona^d,  and  lo  the  wiUFiaee. 
■Mnr  b*  DO!  raqnlmd  to  reoslTn  more  Ihan  on 
•IVT  ODa  hmidred  iodi  of  the  ahlp'i  r«fftBter« 


p  inch  pftrtloolan 


v[Ib  r> 


SAitid  aaw  appeued  for  the  rBspondent.  The 
IwpondeDt  wu  entitled  to  the  lii  monttu'  iragea 
biMIwctiTe  of  whether  or  not  hia  coniluct  with  rofe- 
Noce  to  the  capUdn'i  being  put  in  irona  anil  his 
eomiDg  to  England  was  Icgallj  juatiflkble,  aince 
tboae  wages  were  earned  and  were  not  the  snbjcct  of 
toteitUTe.  Bnt  the  reapoodent  was  jostiflcd  in 
iMnng  ^e  thip  and  coming  to  England  m  he  did 
do,  under  the  directiona  ot  the  consul,  who  had 
■nthotit]'  to  inrestigate  the  caie.  Under  the  cir- 
comstBDceB  also,  a*  atsted  in  the  case,  he  wm  war* 
nnted  in  aaiiiting  in  putting  the  obtain  In  iicnu. 

Kenplag,  for  the  appellant,  wu  here  called  upon, 
and  he  argued  that  under  the  proTiaioni  of  the  Act 
flie  coniiU  had  do  legal  authority  to  compel  the  re- 
KKniilcDt  to  leave  the  ship  and  go  to  Eogland ;  and, 
that  being  so,  it  was  a  Tolunlaiy  learing  on  thd 
tEBpondent'i  part  and  amounted  to  a  desertion, 
wherebj  (as  Iw  contended)  he  forfeited  not  onlj  his 
accruing  wages  but  those  also  which  were  due. 
[licsu,  J. — What  would  be  the  use  of  sending  home 
the  TimtjT  without  the  wicneases?J  Thedeposi- 
tioo*  may  be  lued.  rUKLLOo,  J.— But  as  the 
eoDtul  did  in  fact  direct  the  respondent  to  retom  to 
England  at  a  witness,  how  can  that  be  termed 
deaertion  of  the  ahip  7]  If  his  leaving  the  ship  was 
Tolnntary,  (hat  is,  not  by  compulsion,  it  was  a 
deaertion.  It  would  be  a  most  lerioui  matter  if  the 
■hip  were  to  be  left  without  sailors,  [Hbllob,  J. — 
In  Mtlum  T.  nt  Wolf,  4  E.  &  B.  S44,  it  wai  held 
that  the  aending  home  of  a  seaman  under  very 
aimiUr  ciicuinstanoes,  by  the  coroner,  terminated 
the  contract  between  the  parties.]  la  that  case  the 
question  waa  not  the  aanie.  The  question  did  not 
ftnae  M  to  whether  the  seaman  had  forfeited  any 
wages  almuly  earned.  [Mbllob,  J. — But  the 
whole  reasoning  of  the  conrt  goes  to  show  that  they 
tbongbt  he  wat  entitled.]  It  may  be  a  good  moral 
FMSoa  for  leaTiog,  though  not  a  legal  juatiflcation. 
If  tbe  certain  had  behaved  with  cruelty  or  had 
dbanged  hu  roy»^»,  or  the  sailors  had  gone  into  a 
Queen's  tbip,  uere  would  have  been  no  desertion ; 
bat  this  is  not  so  here.    Besides,  the  conduct  of  the 


cation.  Hbllob,  J. — And  that  qnestion  does  not 
arise  here,  because  he  acted  in  compliance  with  (be 
directions  of  the  consul.] 

Mellob,  J.(ii)— Ism  of  opinion  (bat  the  justices 
were  right  in  their  decision.  It  has  been  said  by 
Mr.  Kcmplay  that  this  was  a  desertion  within  the 
meaning  of  sect.  343  of  the  Act,  because  this  sea- 
man, although  the  master  of  the  ship  had  been  sent 
home  by  the  conaul  on  a  serious  charge,  and  he 
himself  was  ordered  to  England  as  a  witness,  ought 
not  to  have  left  bis  ship,  as  (be  consul  had  no  legal 

SDwer  to  compel  him  to  do  to.  If  I  eotertained  any 
oubt  upon  the  subject  I  certainly  should  have  held, 
under  the  authority  of  Melville  v.  £>e  Wolf,  which 
wat  decided  npon  s  previotis  Shipping  Act,  but  in 
which  the  wonls  were  very  similar  to  those  used  in 
the  present  Act,  that  the  consul  had  power  to  send 
him  home.  But  I  put  my  decision  upon  other 
groonds,  and  I  think  there  can  be  said  to  be  no 
desertion  when  a  seaman,  in  obedience  to  what  he 
thinks  is  a  legal  authority,  comes  home  for  the 
banS  fide  purpose  of  giving  evidence,  I  certainly 
think  that  the  respondeat  wat  not  guilty  of  any 
desertion  nor  of  any  offence  under  the  Merchant 
Shipping  Act  so  as  to  work  a  forfeiture  of  hit 
wages.  There  is  no  donbt  that  under  this  contract 
his  wages  were  due  to  him  from  month  to  month,  and 
nnlcBS  there  is  some  express  authority  to  the  con- 
trary, I  see  no  reason  to  hold  that  wages  already 
earned  could  be  forfeited  by  aubseqacnt  misconduct. 
There  is  no  ground  whatever,  as  far  as  I  know,  for 
saying  previous  wages  are  forfeitable  for  subsequent 
misconduct. 

Ldbh,  J. — I  am-  entirely  of  the  same  0{nnion. 
The  seaman  was  engaged  for  a  voyage  not  to  exceed 
twelvemonths,  at  the  rate  of  five  guiueai  a  month, 
though  the  amount  would  not  be  payable  until  the 
T(>yage  was  ended.  Mow,  to  cause  a  forfeiture  of 
his  wages  bemust  have  been  guilty  of  some  offence, 
but  I  can  see  no  evidence  of  anything  ot  the  sort, 
lliere  is  to  my  mind  no  eviiieace  whatever  of  deser- 
tion. Even  if  the  consul  had  no  power  to  send  him 
home,  he  was  well  warranted  in  returning,  as,  in 
fact,  he  was  ordered  by  him  to  go.  His  acting  in 
obedience  to  the  consul's  directions  takes  away  any 
imputation  of  desertion.  The  260th  section  clear^ 
points  to  what  constitutes  a  desertion ;  and  that  his 
leaving  the  ship  as  he  did  is  not  within  it.  I  think 
also  t^t  he  soowed  a  sufficient  reason  for  his  con- 
duct towards  the  captain. 

Judgtaent  for  (As  rsspontfaU. 

Attorney  for  the  respondent,  J.  W.  Hickin, 
Serjeants'-inn,  Fleet-street. 


Friday,  Jmit  IS,  1868. 
Re«.  v.  Ttm  JntnoM  or  MioDUtasx. 

to  order  pa^meal  of  E^MRte* — I  j-  2  Wilt.  4,  e.  41, 
s.  13 — "  Divuion  or  lunitt," 
1^2  Wis.  4,  c.  41,  a/lsr  pnetdtng  for  On  appoinl- 
msn/  of  ^Kcial  comtabia,  tnacU  (».  13^  "  Ihal  tit 
jatticit  of  At  ptace  acting  for  tht  diviiion  or  limiu 
u/ithiR  ihich  any  inch  ipeeial  coni(ai/u  shall  haoe 
been  eaUtd  out  lo  scrtw,  al  a  ^>eciai  leinon  lo  bt  htld 
for  thatpurpot,  ot  the  major  part  of  tht  juitictt  nl 
neh  ^Mtial  teuton,"  shall  haBt  power  to  make  orders 
on  tht  IrtoMKTBr  of  the  mails  for  tht  parent  of 
rtraonable  aUoaancet  to  tht  special  eomtaUa,  and  o/ 
the  apenscs    inatrrtd  in  prnviding  slavcM    or  other 


and  Blaokbam,  J.  i 


ra  aa^acud  Id  <i 


CfrBJ 


MAGISTRATES'  0A3B8. 
3.  D.  Tm  Jdsticbb  of  Middi-kibz. 


lirlet  for  them  I  and  tht  trtamrtr  of  tile 
eeunlj/  I'l  ihertbi/  rtqairtd  to  pay  fuek  wderi. 
Speeial  conilabia  Kavinij  brtn  appoinltd  under  lAit  Act 
by  jailiceii  of  the  covnlti  of  Middliuz  acting  for  ihr 
pitlif  laiioaal  diriiioa  of  Marglfbane,  an  ordtr  for 
tht  payiunl  of  ihtir  t-xptnsa  mu  mailt  on  tKe 
trtatarer  of  the  covnty  by  Ihi  afotuaid  Juitica  at  u 
^Kcial  auiioni  dalg  convemdfor  that  dillrict : 

Htid,  that  the  order  had  bten  righlli/  made  (y  the 
Jialica  acting  for  ike  diciiian  of  ilaTglibone  at  a 
sptciat  tiuiona  AeU  for  that  purpoK ;  and  that  tht 
order  need  not  be  made  bi/  a  general  quarter  «eMibu 
for  the  eoutly 

On  the  occuion  of  the  recent  nppnlteiiuoiu  of  mi 

□utbru&k  oa  the  part  uf  the  Feniani  *a  information 
wu  made  by  an  inspector  of  police  that  diatur 
bances  were  apprehended  in  the  parish  of  Maryle- 
boue,  which  ii  one  of  the  pett;  Beigional  diviiion* 
of  the  county  of  Middlesei,  the  diriiion  and  the 
parith  being  co-eitenaive ;  and  special  constablei 
were  (irom  in  by  jiuticei  actinia  fur  that  division  in 
accordance  irith  1  &  2  Will.  4,  c.  41,  I.  1.  That 
section  enactt : 

more  luuleu  of  Uw  peua  ot  ujr  conmy,  riding,  or  diiLiian. 
liailog  ■  wwsta  cammiulon  or  Out  jxmtf.  or  to  »7  tvo 
or  mon  huUcei  ot  ths  ortce  ol  any  llbcrl;,  fruiDblH.  ciir. 
or  wwD,  to  BngUnd  or  w^m,  npoa  ihe  wtb  <if  tar  crrdlbLa 
irihi—>  (hat  uiT  tumult  riot,  or  faloDj  tM  ukeu  pltcs,  or 

plue,  iltiuta  vlthln  &e  dli 


The  justice*  actinia  for  the  petty  selliunal  divi- 
sion of  Marylebonc,  ina<le  an  order,  at  a  special 
•esaioiie  duty  convened,  on  Mr.  Allen,  the  treasurer 
of  the  county  for  the  payment  by  him  of  the  ez- 
peniee  aud  remuaeration  of  the  upecial  conelablcs 
appointed.  Thia  order  was  made  under  sect.  13  of 
I  &  2  Will,  i,  c,  II,  which  enacts: 


d^,  or  town  whldl  li  ■> 
•Bjeonsn.  riding,  or  diililon,  I 

MhamlmUu  tnnd  In  ths  nainn 

'id  lul  BwoUoDSd  jutlcea  i 


A  rule  bad,  on  the  1st  June,  been  obtained  tg 
Brown,  Q.  C.  on  behalf  of  the  justicei  of  the  conntr 
at  larfce.  calling  on  the  justice*  acting  tor  the  Uin. 
lebone  district  to  show  cause  why  the  order  madt 
by  them  on  Che  treasurer  of  the  county  ibonld 
not  be  quaxhed,  on  the  ground  that  it  ought  to  ban 
been  made  at  a  special  (eeaions  held  for  the  wbob 

Bdand  (with  whom  waa  Melliih,  Q.C.)  now  iboinl 
cause  against  this  tuie.  Tlie  language  of  sect,  il 
of  I  &  2  WUl.  4,  c.  41, is  explicit  that  the  order  uB 
be  made  by  the  justices  "  acting  for  the  diriaioD  w 
limit!  within  which  any  such  special  constables  >1mI 
have  beea  called  out  to  serve,  at  a  special  session  R 
beheld  for  that  purpose,"  The  special  constables  wa 
calledoutand  ewora  in  the  present caae  to  serve witfaii 
the  division  of  Marylebone  alone.  9  0eo.4,c.4J, 
creates  divisions  fur  holding  special  aeaaioni,  ud 
that  act  was  subsequently  made  applicable  to  tit 
county  of  Middlesex.  Aspecial*essionisonefora|» 
ticulardirisionandnot  tor  the  whole  body  of  acoaiiy, 
and  to  make  the  special  session  a  valid  one,  all  IM 
justices  of  the  division  must  receive  notice  of  tiM 
proposed  meeting ;  but  it  could  not  be  contenM 
that  all  the  justices  of  the  county  (of  whom  thm 
may  be  hundreds)  should  receive  notice.  It  wooU 
be  extremely  inconvenient  that  the  justice*  of  the 
entire  county  should  be  called  together  to  Jeiv- 
nine  the  allowances  to  be  made  to  special  conslabbt 
for  acting  within  a  particular  district ;  a  maltR 
which  caul<l  be  much  better  done  by  tbe  justices  it 
the  district,  who  were  acquainted  with  the  natgn 
of  the  services  rendered.  The  language  of  the  flnt 
section  of  1  &  3  Will.  4.  c.  41,  which  was  reli-:d  M 
by  the  other  side  when  moving  for  the  rule,  dots 
not  aid  their  contention,  as  Che  word  ''divisign' 
there  is  clearly  used  in  a  different  sense  from  thrt 
in  which  it  .i  used  in  sect.  13.  In  ^l-ou.  gai  lai 
V,  Stertw,  4  i.  R.  463,  in  which  the  words  wer^ 
"  treasurer  of  the  county,  riding,  or  divisioV  LonI 
Kenyon,  C.  J.  said,  "  The  question  is  whether  tla 
Uet  of  these  words  so  arranged  shall  apply  to  s 
division  not  known  in  the  law,  but  capricionilT 
adnptid  in  particular  counties?  There  are  legd 
divisions  which  satisfy  and  directly  apply  to  eadi 
of  these  words :  *  county,'  applies  to  every  conaiy 
in  the  kmRdom  except  two;  'riding,'  to  Yort- 
shirc;  and  'division,'  to  Lincolnshire;  when 
then?  are  three  divisions  and  three  te^iante  com- 
missions of  the  peace,  three  quarter  sessions,  snd 
three  distinct  ru  es."  I  submit  that  the  justices 
acted  rightly  in  nisking  the  order  in  the  special  sn- 
sion  fi  r  the  parish  of  Marylebone  for  which  ths 
special  constables  were  sworn  in. 

Bromit,  Q.  C,  and  Channell  in  support  of  the  nde. 
— The  county  treasurer  has  submitted  this  quntion 
to  the  court  by  order  of  the  general  quarter  sessioni, 
merely  to  hare  a  cunBtruction  put  upon  the  13ch 
lection,  which  will  remove  a  doubt  that  has  ben 
raised,  and  satisfy  the  public  as  to  what  are  tht 
proper  tribunals  by  which  orders  relating  to  specisl 
(xinstables  should  be  maile.  As  to  the  question  <i 
convenience,  the  quarter  sesiioas  think  it  mote  for 
the  interest  of  the  county  tliat  the  orden  shoaU 
lie  made  by  all  the  justiced  for  Ihe  county  aaaembM 
in  qunrter  sessions  rather  than  by  a  limited  nnmba 
at  a  special  sessions.  If  the  definition  of  "divi- 
iiun  "  given  in  the  Act  (9  Geo.  4,  c  4S)  be  heU 
applicable  to  the  1  &  ^  Will.  4,  c,  41,  that  vonld 
lU'cidc  the  question  against  our  contention.  Th* 
whole  question  turns  on  the  construction  of  the 
drsl  thn.-e  lines  of  seet.  i:l  of  thi>  latto-  Act.  Tbs 
word  "  division  "  seem*  to  bo  used  in  two  aMuet. 
[CocKBDBH,  C.J.-~You  find  the  woida  "diTliwaat 
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Ib  the  9  Qea  4,  c.  43,  used  with  reference 
Hdiiufilj  imdentood  aa  a  diviiiou  in  irbicb 
iatnt«*  »It  in  ipeciil  ■esBsions.  Then  you 
Mine  vordi  lued  in  this  section  with  refer- 
ttie  exercise  of  thi*  special  and  peculim 
toi  pf  appointing  special  constables.  If 
1  it  in  this  way — "  any  magistrates  acting 
ritioDal  speciil  leauons  for  the  coanCy, 
«  dlrision  of  the  county  "—you  thus  get 
!•  thing  tolerably  clear.]  That  the  wonla 
n  or  limits  "  do  not  necetsarily  mean  ] 
I  dirisioDt  is  shown  by  the  case  of  J 
19  Ii.  J,  32,  M.  C.  [Blackbcbh,  J.— I  do 
ipoee  that  anybody  wonld  contend  that 
«  or  limits"  necessarily  would  be  confined 
ttj  seasioDal  division;  but  the  question  is, 
in  the  section  we  are  dealing  with—in  the 
collocation  of  words— they  do  not  necea- 

KTBK,  C.  J. — I  think  the  ca»e  Is  rery  clear. 
gistrates,  acting  in  an;  county,  riding,  or 

of  the  county,  are  authorised  by  the  1st 
to  appoint  special  constables  where  they 
id  danger  of  riot  or  tumult  in  any  parish, 
i,  or  place  within  the  dirision  for  which 
■ally  act.  By  the  Gth  section  special  con- 
o  appointed  may  act  throughout  the  whole 
and  that  mnit  show  that  the  "dinsion  or 

leferred  to  in  the  Ist  section,  means  the 
«uanal  dEvision  or  limits  tor  which  the 
lie*  act  Then  wben  we  come  to  the  13th 
which  relates  to  the  remuneration  of  such 
wnstables,  I  find  the  term  '■  division  or 
gain  used.  That  clearly  to  my  mind  inti- 
at  the  Older  for  their  terouneration  is  to  be 
■  the  justices  who  acted  for  the  diTision  or 

the  appointment  of  the  special  constables ; 
ink  that  construction  is  entirely  borne  out 
ifercnce  made  to  the  9  Geo.  4,  in  which  the 
division  or  limits  "  are  used  in  the  sense  in 
oonitrue  them. 


X,  J. — 1  quite  cc 


ur,  and  hare  nothing 


J.— lamalsoof  the  same  opinion.  I  think 
-■ctly  clear  the  word  "  dirision  "in  the  early 

the   13th  section   means    petty    sessional 
I  do  not  And  anywhere  in  the  Act  power 
the  whole  body. 
'.'-  What  does  your  Lordship  say  as  to  costs  ? 

Q.C.— The  costs  will  be  paid  by  the  county. 
X  desire  that  the  justices  should  pay  them. 
eys  for  prosecution,  AOm  and  Sim;  for 
tt,  B.  GreenwdL 


HurUUn^t-Laur 


F  Mancbesteh  u.  Cbipxah. 


•Aattr  GenettU  Improveneat  Act  1861  tnaclt, 
17,  tAat  Ike  expema  incurrtd  bg  lAe  loan 
in  teiBtriag  and  Jlaggiag  a  ttrtet  tiaii  ba 
I  tU  omntrs  "  accoTding  to  the  utent  of  thtir 
««  hcuta  and  groandn  lying  alongiide  or 
y  lo  the  taid  street "  : 

tkt  omaer  of  gnmui  at  lA<  end  of  a  ttreet 
a  eid  de  tac  wat  liable  ttndtr  this  Kclion, 
:  tt  teaU  diadad  Ais  pnpalg  entirei/jTom  lie 


This  wai  an  appeal  from  the  decision  of  the 
stipendiary  magistrate  of  Manchester  upon  a  special 
case  stated  by  him  tor  the  opinion  of  the  court 

On  the  Srd  July  1866,  William  Chapman  appeared 
by  his  counsel,  before  chesaid  magistrate  at  petty  ses- 
sions, in  obedience  to  a  summons  duly  issued  upon 
the  complaint  of  the  mayor,  aldermen,  and  citizens 
of  the  city  of  Manchester,  charging  that  the  said 
William  Chapman,  on  the  4th  May  1866,  at  the  city 
aforesaid,  on  demand,  then  and  there  neglected  and 
refnsed  to  pay  and  refund  to  the  council  of  the  said 
city  the  sum  of  81.  I7i.  9d,,  the  amonnt  of  the 
charges  and  expenses  sustained,  incurred,  and  paid 
by  the  council  of  the  said  city  in  and  incidental  to 
the  seweling,  leTetliog,  flagging,  paTing,  and  other- 
wise completing  a  certtun  street  there  situate,  called 
Derby-place,  under  the  provisions  of  a  certain  Act 
of  FarUament  made  and  passed  in  the  Sfteenth 
year  of  the  reign  of  Her  present  Majesty,  intituled, 
"The  Manchester  Qeoeral  Improvement  Act  1861," 
together  with  interest  thereon,  the  sud  William 
Chapman  being  the  owner  of  houses  lying  alongside 
and  adjoining  the  said  street,  and  having  neglected 
to  sewer,  level,  flag,  pave,  and  complete  the  said 
street,  as  ordered  so  to  do  by  writing  under  the 
hand  of  the  town  clerk  ot  the  said  city,  pursuant 
to  the  said  Act  And  by  the  said  summons  the 
sud  William  Chapman  was  desired  to  show  cause 
why  a  distress  for  the  said  sam  of  SI  17*.  9ii,  and 
interest  thereon,  shotild  not  be  Usoed  for  lecorery 
of  the  same. 

It  was  proved  before  the  magistrate  that  the 
council  of  the  city  of  Manchester  bad  dulj 
ordered  the  ttii  street,  called  Derby-place,  to  be 
paved  and  sewered  on  the  2nd  Dec  1863,  and 
that  such  order  was  duly  published  as  required 
by  the  said  Act;  and  that  the  said  WillUm 
Chapman  was,  at  the  date  of  the  sud  order,  and 
still  is,  the  owner  of  the  land  at  the  end  of 
Derby-place,  which  is  separated  from  the  street 
by  a  dead  wall,  through  which  there  is  no  opening 
not  communication.  There  is  uo  thoroughfare 
through  Derby-place. 

The  several  owners  liable,  under  the  sud 
statute  to  pave  and  sewer  the  said  street  (inclu- 
sive of  the  said  William  Chapman,  if  he  be  held 
to  be  an  owner  liable  in  that  bebalf),  made 
default  in  paving  and  sewering  the  same  in  com- 
pliance with  such  order,  and  the  street  was 
therefore  duly  paved  and  sewered  by  and  at  the 
cost  of  the  corporation ;  and  the  share  of  the  said 
William  Chapman  of  and  in  such  cost  (If  he 
were  liable  to  contribute  at  all,  and  if  the 
principle  of  measurement  adopted  by  the  corpo- 
ratioQ  for  measuring  along  the  sides  and  across 
the  one  ead  of  the  street  be  correct)  has  been 
correctly  ascertained  and  apportioned  by  the 
corporation  at  the  sum  of  8/.  12i.,  which  sum 
with  interest  thereon,  is  the  sum  claimed  by  the 
corporation  from  the  defendant. 

It  was  further  proved  on  the  part  of  the  cor- 
poration that  the  street  was  on  the  31st  Aug. 
186!>,  declared  by  the  sud  council  a  pnblic  high- 
way in  pursuance  of  the  said  Act 

On  the  part  of  the  defendant  is  was  proved  that 
the  street  in  question  was  and  is  a  en/  lis  toe,  the 
property  of  the  defendant  being  at  the  end  of  it,  and 
that  before  the  erection  of  the  houses  in  Derby- 
place  the  defendant  built  a  substantial  wall  for  the 
express  purpose  of  fencing  off  his  estate  from  the 
adjoining  property;  and  subsequently  Derhy-place 
and  other  streets  were  laid  out  and  built  right  up 
the  defendant's  boundary  wall ;  but  it  was 
admitted  that  the  defendant  could  at  any  time,  by 
removing  such  wall  either  wholly  ur  partially, 
obtain  access  from  his  own  estate  to  such  street  and 
il   he  like*,  continue  the  street  in  which  case  he 
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would  be  liable  to  sewer,  flag,  &c.,  such  continua- 
tioiL 

The  following  sections  of  14  &  15  Vict  c.  cxix., 
the  Manchester  Oeneral  Improvement  Act  1851, 
relate  to  this  case. 

Sect.  XV. 

That  if  any  street  or  part  of  a  Btreet  (not  being  a  highway 
repairable  by  the  inhabitants  at  large)  which  now  is  or  shall 
at  any  time  hereafter  be  formed  or  set  out  within  the  borough, 
■hall  not  be  sufficiently  sewered  and  drained,  levelled,  flagged, 
and  paved,  to  the  satisfaction  of  the  council,  it  shall  be  lawful 
for  tne  council,  at  any  time  and  from  time  to  time,  after  the 
paming  of  Uiis  Act,  by  any  writing  under  the  hand  of  the 
town  derk,  to  order  that  any  such  street  or  part  thereof  shall 
be  freed  from  obstmetion,  and  sewered  and  drained,  lerelled, 
flagged,  and  payed,  or  otherwise  completed,  in  such  manner 
and  within  such  time  as  the  council  shall  order  and  direct : 
and  thereupon  the  respeotlYe  owners  of  the  houses  and 
ground  lying  alongside  or  adjoining  to  the  said  street,  not- 
withstanding any  parts  of  such  street  may  include,  pass  over, 
Ue  opposite,  or  be  adjacent  to  any  cross  or  other  street  or  any 
part  thereof,  shall,  within  such  time  and  in  such  manner  as 
shall  be  expressed  in  such  order,  at  their  respectiTe  charges 
and  expenses,  remove  all  obstructions,  and  well  and  sulB- 
dently  sewer  and  drain,  level,  flag,  and  pave,  or  otherwise 
•omplete  such  streets  respectively. 

Sect  xvn. 

That  if  any  sudi  owners  shall  neglect  or  omit  to  remove  the 
obstructions,  and  sewer,  drain,  level,  flag,  and  pave,  or  other- 
wise complete  such  street  or  any  part  of  any  such  street 
within  sucn  time  and  in  such  manner  as  expressed  in  the  said 
order,  it  shall  then  be  lawful  for  the  oouneil  to  remove  all  ob- 
structions, and  to  sewer,  drain,  level,  flag,  and  pave,  or  other- 
wise to  complete,  as  they  shall  think  fit,  the  said  street,  or 
such  part  thereof  as  shall  not  have  been  done  pursuant  to  the 
said  order,  and  to  charge  such  respective  owners  with  their 
several  proportionate  parts  of  the  charges  and  expenses 
thereof  or  which  are  incidental  thereto,  according  to  the  extent 
of  their  respective  houses  and  grounds  lying  along  side  or 
adjoining  to  the  said  street,  such  share  and  proportion  to  be 
ascertained  and  settied  by  or  under  the  direction  of  the  said 
council ;  and  all  the  charges  and  expenses  which  the  council 
shall  thereby  sustain,  incur,  or  pay,  and  shall  so  charge  upon 
such  owners  respectively,  shall,  on  demand,  be  forthwith  paid 
and  refunded  to  the  council  by  such  owners  respectively,  and, 
together  with  interest  from  and  after  the  expiration  of  three 
calendar  months  from  the  date  when  the  completion  of  the 
street  shall  as  hereinafter  provided  be  certified  by  the  council, 
shall  be  recoverable  by  action  of  debt  in  any  court  of  compe- 
tent Jurisdiction. 

Sect,  xxviii. : 

That  if  any  street  already  made  or  hereafter  to  be  made 
within  the  borough  has  already  been,  under  anv  powers  in 
that  behalf,  or  shall  at  any  time  hereafter,  together  with  the 
footways  therein,  be  drained  and  paved,  or  put  into  good 
order  to  the  satisfaction  of  the  council,  then  amd  in  such 
ease,  on  the  application  of  the  persons  being  the  owners  of  the 
lands  lying  alongside  or  contiguous  or  adjoining  to  such 
street,  on  both  sides  thereof,  or  being  the  owners  of  the 
greater  part  in  extent  of  such  lands,  by  writing  under  their 
hands  made  to  the  council,  it  shall  be  lawful  for  the  council, 
by  writing  under  the  hand  of  the  town  clerk,  to  certify  and 
declare  the  same  to  be  a  public  highway,  and  after  such 
declaration,  the  same  shall  be  a  public  highway,  and  for  ever 
afterwards  repaired  and  repairable  by  the  township  or  town- 
ships in  which  the  same  shall  be  situate,  in  such  and  the  aamo 
manner  as  public  streets  and  highways  are  repaired  and 
repairable  by  law  therein ;  and  within  two  months  next  after 
the  signing  of  every  such  certificate  and  declaration  the  same 
shall  be  transcribed  and  recorded  amongst  the  proceedings 
of  the  oounoil,  and  shall  be  deposited  with  the  clerk  of  the 
peaoCb 

Sections  32  and  83  relate  to  the  declaration  of  the 
council  as  to  what  township  a  part  of  a  street  shall 
be  within  for  the  purpose  of  paving,  &c.,  and  in  each 
of  those  sections  Uie  street  or  part  of  the  street  is 
referred  to  as  that  which  is  to  be  sewered,  &c.,  '*  at 
the  expense  of  the  owners  of  the  houses  or  ground 
alongside  the  same." 

The  magistrate  decided  that  the  defendant  was 
not,  under  the  circumstances  of  the  case,  and  upon 
the  true  construction  of  the  statute,  liable  to  contri- 
bute, and  he  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was, 
whether  upon  the  facts  which  appeared  in  this  case, 
the  magistrate's  decision  was  erroneous  in  point  of 
law. 

If  the  court  should  be  of  opinion  that  he  was 
wrong,  then  the  defendant  was  to  pay  to  the  said 


corporation  the  sum  of  SL  lls^  and  intern 
the  rate  of  5  per  cent  per  annum  from  theSl 
1865. 

If  the  court  should  be  of  opinion  tfast 
right,  the  case  wes  to  be  dismissed,  and  the  c 
tion  was  to  pav  the  said  William  Chapman  h 
of  attending  me  hearing  before  the  magistE 
of  this  case. 

Mellish,  Q.C.  Cwith  him  R.  G.  WiUiam) 
for  the  appellants,  and  cited 

Reg.  V.  Newport,  8  B.  &  S.  841 ; 
Moody  V.  CorbeU,  6B.  &8.  858;  6  B.  ft  8.  5 
London  and  North    Wettem   BoUwom    (Um^ 
SL  Pancras,  17  L.  T.  Bep.  N.S.  654. 

Stopped  by  the  Court 

Thesiger  for  respondent— It  was  held  in  t 
of  The  Local  Board  of  Kingtion-upon-HuU  i 
1  H.  &  N.  489,  that  the  PubUc  Health  Ai 
applied  onlj  to  existing  streets,  and  that  tb 
tiffs  had  no  claim  to  a  rate  levied  upon  a 
whose  house  abutted  upon  a  new  road  just  n 
the  plaintiffs.  It  was  never  intended  tb 
respondent,  who  could  get  no  benefit  1 
sewering,  should  be  liable  for  its  cost. 

R  G,  Williams  in  re^y.— By  the  interpi 
clause  of  the  Act  the  word  "  street "  indc 
whole  or  any  portion  of  any  present  or 
square,  street,  court,  or  alley,  highway,  Ian 
path,  thoroughfare,  entry,  or  place,  not  bein{ 
sage.  And  the  word  "house"  or  "houif 
eludes  any  messuage  or  dwelling  house,  tei 
warehouse,  manufactory,  building,  or  othei 
sure,  and  every  part  thererof.  By  these  ti 
nitions  it  is  clear  that  the  property  of  the  ap 
adjoins  this  street,  and  is  therefore  liable  i 
tribution. 

BoviLL,  C.  J. — ^There  is,  no  doubt,  son 
culty  in  saying  what  is  the  true  constru 
this  Act  with  regard  to  Vk  atlde  sac ;  but 
come  to  the  conclusion  that  Mr.  Chapman 
owner  of  ground  adjoining  the  8tret»t  wit] 
meaning  of  the  17th  section,  and  the  decisio 
magistrate  must  be  reversed.  The  persons  ^ 
by  the  15th  section  to  sewer  and  drain  stn 
"  the  respective  owners  of  the  houses  and 
lying  alongside  or  adjoining  to  the  said  strc 
withstanding  any  parts  of  such  street  may  i 
pass  over,  lie  opposite,  or  be  adjacent  to  ai 
or  other  street,  or  any  part  thereof."  Ttu 
"  adjoining  to"  seem  to  me  to  have  been  pul 
t)ic  very  object  of  including  in  the  liability 
owners  of  houses  in  a  square,  or  owners  of 
situated  like  this.  The  fact  of  there  being 
wall  at  the  end  of  the  street  does  not  ail 
question.  As  a  general  rule,  we  are  not  inc 
apply  such  an  Act  us  this  to  property  wlii 
no  benefit  from  its  provisions.  Here,  howevf 
is  no  hardship  upon  Mr.  Chapman,  for  he 
any  time  have  the  use  of  the  sewers,  or 
open  a  communication  to  the  street  Tl 
section  provides  for  payment  of  the  ezpena 
the  work  is  done  by  the  council ;  and  it  is  d 
it  is  intended  to  apply  to  the  same  persona ; 
mentioned  in  the  15th  section.  Relutncewa 
by  the  respondents  upon  other  sections ;  but 
they  make  no  difference  to  the  effect  of  ti 
By  section  28,  it  is  not  necessary  that  applio 
the  council  should  be  made  by  all  the  owncf 
lands  lying  alongside,  or  contiguous,  or  adjo 
such  street  on  both  sides  thereof,"  but  it  is  • 
if  it  be  made  by  "  the  owners  of  the  greatei 
extent  of  such  lands ; "  and  a  consCnictioB 
put  upon  that  section  which  will  not  oonfl 
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of  tbe  16th.  The  32nd  and  dSrd  sectionB 
fed  the  question.  The  right  constraction 
;t»  M  it  seems  to  me,  is  that  Mr.  Chapman  i^o. 
Her  liable  for  payment  of  the  expenses  of 
;  and  judgment  most  therefore  be  for  the 
a. 


,  J.^I  am  of  the  same  opinion.  This  street 
most  streets,  a  parallelogram,  and  one  end 
d-de-sac  At  tMs  end  was  a  wall,  which 
ir  might  at  anj  time  open,  and  thereby 
lolong  the  street,  or  obtain  an  entrance 
it  from  the  street.  If  this  had  been  a 
lere  would  be  no  doubt  concerning  tbe 
of  the  section,  and  it  is  quite  obvious  that 
esent  case  the  owner  might  at  any  time 
benefit  of  the  sewer.  Tl:^  decision  of  the 
to  must  be  rerersed. 

Judgment /or  appellants, 

9J9  for  appellants,   Chester  and  Urquhctrt, 
4,  lianchester. 

leys  for  respondent,  Chegory  and  Co»y  Bed- 


June  10,  11,  and  July  4,  1868. 

I  0.  ThX  ChURCHWjLRDENS  and  0TBR8EBR8 
)W  SUKDBRULNB-NBAS-THS-SaA.  (a) 

i  householder — Assessment  of  oumer  instead  of 
rs^The  Small  TenemenU  Act  IS50 —The 
mtation  of  the  People  Act  1867. 

med  house,  originallu  built  for  a  single  dwelling, 
to  six  tenants,  each  of  whom  had  the  exclusive 
ion  of  a  room  respectively,  and  all  had  the  use 
Urol  over  the  staircase,  water-closet,  and  street 
I  common.  The  owner  did  not  reside  in  or 
any  portion  of,  the  house,  nor  interfere  with,  or 
attendance  for,  any  of  the  tenants ;  but  he  was 
7  the  poor-rate  under  the  Small  Tenements  Act 
13  ^  14  Vict.  c.  99),  and  he  paid  the  house 
le  water-rate,  and  the  local  rates : 

t  this  was  a  case  within  the  exception  to  the 
tion  of  the  fUpresentation  of  the  People  Act 
30  ^  31  Vict,  c.  102),  and  that  the  house  was 
'Jling-house  or  tenement  wholly  let  out  in  apart- 
r  lodgings  not  separately  rated,**  and  therefore 
er  ought,  after  the  passing  of  this  Act  to  be 
t  before  to  the  poor-rate, 

ippeal  to  the  next  General  Quarter  Sessions 
iace  to  be  holden  in  and  for  the  county  of 
at  Durham,  in  the  said  county,  against  a 
assessment  made  on  the  20th  Nov.  1867, 
lief  of  the  poor  of  the  parish  of  Sunder- 
vthe-Sea,  in  the  said  county,  and  for  other 
chargeable  thereon  according  to  law,   the 

case  by  consent,  and  by  order  of  the 
Justice  Willes,  was  stated  for  the  opinion  of 
t  of  Common  Pleas,  under  the  stat.  12  &  13 
6,s.  11. 

ite  or  assessment  for  the  relief  of  the  poor 
iri^h  of  Sunderland-near-the-Sea,  in  the 
!  Durham,  and  for  other  purposes  charge- 
«on  according  to  law,  was  made  by  the 
rdens  and  overseers  of  the  said  parish  on 
Nov.  1867,  after  the  rate  of  Is,  lOd  in  the 

which  rate  or  assessment  the  occupiers  of 
house  or  tenement  situate  at  ^lo.5,  Queen- 
thin  the  said  parish  were  rated  or  assessed 
i: 

^peelftl  CMe  wm  heard  oat  of  its  tarn  on  tbe  list 
its  importanoe  with  regard  to  the  mgiBtration  of 
rmgh  ooostttDeneies  ander  The  BepreeentaUon  of 
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2.  The  said  rate  or  assessment,  and  the  declara- 
tion required  by  law,  were  duly  signed  by  a  majority 
of  the  churchwardens  and  overseers  of  the  said 
parish,  and  the  said  rate  or  assessment  was  duly 
allowed  on  the  30th  Nov.  1867,  by  George  Hudson 
and  H.  R.  A.  Johnson,  Esquires,  two  of  Her 
Biajesty's  justices  of  the  peace  for  the  said  county 

3.  On  the  22nd  May  1868  William  Stamper,  an 
occupier  named  in  the  said  rate  or  assessment  of 
one  of  the  rooms  in  the  house  or  tenement  referred 
to  in  the  said  rate  or  assessment,  gave  notice  of 
appeal  against  the  said  rate  or  assessment,  so  far  as 
he  is  affected  thereby,  to  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish,  to  the 
assessment  committee  of  the  Sunderland  Union  in 
the  said  county  of  Durham,  and  to  Thomas  Lawson, 
of  Bishopwearmouth,  the  owner  of  the  said  tene- 
ment mentioned  in  the  said  rate  or  assessment,  in 
the  following  terms  (to  wit) : 

Ooontyof  Dorham. 
To  the  oharchwardens  and  oTerseers  of  the  poor  of  the  partoh 

of  Sonderland-near-the-Sea,  in  the  ooonty  of  Dorham,  and 

to  Thomas  Lawaon,  of  Biflhopwearmonth,  in  the  laid  eoantf, 

the  owner  of  a  certain  tenement,  No   6,  Queen-street,  in 

the  said  parish  of  Sonderland-near-the-Sea 
Take  notice  Uiat  I,  being  rated  as  an  occupier  of  a  room  in  a 
certain  tenement,  No.  6,  Queennitreet,  in  the  parish  of  Sun- 
derland-near-the-Soa,  comprised  within  the  said  Sunderland 
Union,  in  a  certidn  rate  or  assessment  for  the  relief  of  the 
poor  of  the  ssid  parish,  and  for  other  parposes  chargeable 
thereon,  according  to  law,  made  on  the  20th  Nov.  1867,  after 
the  rate  of  U.  lOd  in  the  pound,  do  intend  at  the  next 
general  quarter  sessions  of  the  jpeace,  to  be  holden  in  and  for 
the  said  county  of  Durham,  at  Durham,  in  the  said  county,  to 
appeal  against  the  said  rate  or  assessment,  and  that  the  par- 
ticular causes  and  grounds  of  such  appeal  are : 

L  That  as  an  occupier  of  a  room  in  the  said  tenement  I  am 
not  by  law  liable  to  be  rated  or  assessed  to  the  relief  of  the 
poor  of  Sunderland-near-the-Sea 

2.  Tliat  the  room  which  1  occupy  in  the  said  tenement  Is 
not  a  house  or  tenement  liable  to  be  rated  or  assessed  to  the 
relief  of  the  poor  of  the  said  parish. 

8.  That  the  dwelUng-house  or  tenement,  of  which  the  room 
for  whicb  I  am  rated  or  assessed  forms  a  part,  is  wholly  let 
out  in  apartments  or  lodgings,  and  the  owner  of  such  tene- 
ment is  liable  by  law  to  be  rated  or  assessed  in  respect  thereof 
to  the  relief  of  Uie  poor  of  the  said  parish,  and  not  the  occu- 
pier of  any  separate  apartmenlB  or  lodgings  in  the  said 
dwelling-house  or  tenement 

4.  That  I  am  not  an  oocupier  of  any  land,  house,  or  tene- 
ment within  the  said  parish  liable  by  law  to  be  rated  or  ' 
assessed  to  the  relief  of  the  poor  of  the  said  parish. 

And  take  notice  that  at  the  trial  of  the  said  appeal  I  mean 
to  aviil  myself  of  all  or  some  one  or  more  of  the  said  causes 
and  grounds  in  support  of  the  said  appeal 

Witness  my  hand  this  33nd  May,  1868. 

WxLUAM  Stamtu. 

4.  The  said  parish  of  Sunderland-near-the-Sea  is 
within  the  parUamentary  borough  of  Sunderland,  in 
the  county  of  Durham. 

5.  The  house.  No.  5,  Queen-street,  mentioned  in 
the  said  rate  or  assessment,  is  one  of  the  many 
houses  in  the  said  parish  which  are  wholly  let  out  to 
different  tenants  in  separate  rooms. 

6.  The  house  was  originally  built  and  intended  as 
a  separate  dwelling-house  for  the  occupation  of  one 
famUy  only.  It  is  a  siz-roomed  house  of  three 
stories,  containing  two  rooms  on  each  floor,  viz.,  one 
room  on  each  side  of  the  passage  and  stairctise. 
There  is  one  outer  or  street  door,  and  a  water  closet 
and  other  conveniences,  all  of  which  sincj  the  occu- 
pation (^  the  house  by  the  several  tenants  have  been 
and  are  used  in  common  by  all  of  them.    The  six 
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rooms  in  the  house  arc  tenanted  hy  the  >ix  perMna    of  Ibe  aaid  Act  (30  &  31  VicL  c  IDS)  u  lelatMM 
reapectively  whole  neunei  appear  in  that  portion  of    the  said  premiiei  of  the  appellant: 
the  rate  hereinbefore  set  forth,  and  whaleyer  fumi-     — 
ture  is  in  each  room  ii  the  property  of  the  tenant 
o?cupying  the  same.     The  owner,  Thoma!  Lnwaoo, 
does  not  reside  in,  or  by  himself  his  family  or  ser- 
vants occupy,  any   portion   of   the   said  house  or 
tenement,  neither  lias  he,  nor  does  he  exercise,  nor 

is  he  entitled  to  have  or  eierciae^  any  control  or    . 

interference  with  the  tenants,  nnr  doe*  he  supply 
'■■  ■   ' with  any  attendance  or  scrrice  of  any 
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kmd  or  deMnplion  whalever.    f^h  tenant  has  the  xhe  question  upon  which  the  opinion  of  the  itil 

exclusive   occupation  of  hia  or  her  own  respective  gonrt  was  desired  upon  the  above  statement  of  (sen 

room,  IS  liable  to  ft  week  s  notice  to  quiL  ftod  the  waswhetherthesaid  Wra.  SUmperisliablebylirt 

ST' J'^^PT^'^  ^^^y   ^y  each  a«  follows:-  be  aepamteiy  t«ted  in  the  sMd  rate  oraweMniM 

?^'5"*J?.??^''  V"""'  2».  per  week;  John  Carr.  to  the  relief  of  the  poor  of  the  Mud  puirt  »■ 

,'■  !i ■'  ™-',V-""  t""P^''.^'L*^'"''  HaTcloclt,  occuper  of  a  room  in  the  said dweUiog-hotue, ba| 

I..  8i ;  William  KniRht,  1,.  8d  ;  Thomas  Humble,  ,  ^  „„!    ^  ^^e  said  dwelling-houio ;  ud  it  M 

1..8rf.    The  assessed  t«es.  or  house  duty,  the  rates  ^  liable,  what  should  be  done  or  ordered  bftk 

leviable    under    the    Public    H  ■allh    and    Local  ^j  ^.^,^J^  j^  ^^^^  premises. 
Government  Acts,  and  the  rent  of  the  water  sup- 

plied  by  the  Water  Company  of  the  district  for  the  The  Solicilor-  Central  [Sir  IF.  B.  BnU'),  with  hta 

purposes  of  the  water-closet  ate  all  paid  by   the  iopuy,  argued  for  the  appellant.    Here  ii  sdw* 

owner  of  the  said  tenement.  ling-house  whoUjr  let  out  in  apartments  or  lodgin(l^ 

7.  The   Representation  of  the  People  Act  18G7  according   to   the  words  of   the  exception  to  da 

(30  &  ai  Vict,  c  102),  s.  7,  enacts,  with  regard  to  any  general  rule  of  the  7th  section  ;  the  teaanU  that- 

parish  situated  either    wholly  or  partly  within  a  fore  ought  not  to  be  separately  rated,  but  tbelik- 

parliamentary  liorough,  as  follows : —  bility  to  the  poor  rates  should  continue  to  rettnpta 

tbf  Uinii  at  the  PBniiiiig  of  this  the  owner.    The  interpretations  in  the  61at  MCiiM 

I  or  ■  dwBlllog-hsaH  or  oibcr  are   only  to  apply   to  the  other  part*  at  the  Ab^ 

"'"'"' 'bJ'mJd' to \^^mre  "Unless  there  is  aomethtiig  in  the  cootcsl  repnt 

,_ „ ^ ..,, _^ -psnicHnoniaihaiuis  na"'  to  such  construction."     To  re»d   thtM  tn 

BlTuei  wlib  iTspfct  10  ™iliiKln  ill  boroujirhii:—  sections   together  would  produce  an  Bbsnrdit} ;  "t 

I.  After  ThepMBinjTQf  ihii  AtiEoowBfTof  «oydirtiltog-  should  have  the  enactment  thu^  "  where  the  dwsl- 
p^  wiihLQVbo.^b^hii'Ji  ^SiTto  tho  ^™»  tosiUd  linfT-house  or  part  of  a  house  occupied  a«  a  •«[»»■> 
o(  Ibe  occopler.  eiixpi  u  benluirier  meDtlaneJ :  dwelling,  and  separately  rated  to  the  relief  of  In 

1  Tba  full  ntr»bia  iilue  of  eierj  Uwellloft-liouw  or  other  poor   shall    be   wholly   let   out    in   apartments   «t 

nie-book :  part  of  a  house  shall  be  rated  in  respect  thereol  I* 

Wbare  Ibe  dwelllog-houM  or  tenemeDi  sbdl  be  wboll;  let  the  poor  rate."     We  must  therefore   conttmt  tbi 

ooilo  »pannnDiii  or  lodKlns"  not  sepirmiely  mted.  ibo  owDor  7ih   section  as  well  as  we  can   without  asslstaiiot 

ttert^to  Ow'»»r  rii»  nroTl'd^°M  t 'llows^  "i^  In  ""p*"  fruuj  the  interpretation  clause.    The  «ord»  ■■  apart- 

1.  TUsi  notbloR  to  ihi.  Aoi  conuln^  obill  sffoct  my  com-  meiits  or  lodj(inB»  "  are   taken  from  the  two  carliW 

position  einilng  *t  lbs  itms  ot  the  pisstog  of  tbls  Aoi,  so.  rating  Acts,  Ihe  first  of    which,  cuiumonly  ealW 

neverttielM*  ihit  no  iiuebeoinpD>tiioii>b>)l  rem^  in  loiM  ■' Slurges  Bourne's  Act,"  (5!)  Geo.  3,  c.  l:i),proTifcl 

s!°T^»tnothtoB  hereto  conimlned  sbill  aDeci  an;  rule  rnide  (■■  ^^)  "•"  '  vcstry  may  n-iolve  that  the  owners  of  all 

EroTlouily  lu  tbe  pastlDg  ol  this  Act,  and  Ibe  power*  csnfemd  houses,  apurtnicnts,  or  dwellings  in  the  parish,  beinf 

y  inj  HubilsriDK  A«  for  Ihe  purpo«  of  mllwiinjr  »Qd  re-  (hu  Iniiuedlate  lessors  of  the  actual  occupiers  ala 

Se*iMii«iiQ^n"I™im"f"ny  eSch  ^°iS'o""comp^  '""^   between   20/.  and  6/.  a-year  for  a  less  tnn 

a.  Tbkt  where  lbs  occtipler,  under  ■  leniincy  lubelnilDg  st  than    one  year,  shall  be  assessed  to  the  rates  fv 

tbetlmoorthopiiMing  of  tbii  Act.  of  Mydn-eiiinc-hoaM  or  the  relief  of    the  poor  for  or   in  respect  of   mk 

'"irf'*''d'h""''»id''™i"'ir''l"' "'"'"otlhii''^  K^iSn''  '"'"'^'^  apartrneiiti,  or  dwellioKs,   instead  of  tht 

S*diiei^T)in  «ny'™ie"ue"ur"»™rulnJ^e'from  bimin  re«pe«  actual  ocCUJiiers.     Tile  SiluiU  Tenements  Act  liiV 

of  the  B«lddwBiliiig-hDUMgr  other  tenement  luysmouuipiiid  (13  t  U  Vict.  C.  7),  «.  I,  Rive*  powers   tu  TCttriH 

by  him  on  «o«Hini  of  the  rates  lu  which  he  may  be  rendered  [u  Ueulare  and  order  that  the  owncri  of  tenemtntl. 

liable  by  this  Act.  jl^p  j.^..^^,,.  „toable  value  whereof  shall  not  eiowd 

S.  By  the  Gist  section  of  the  said  Act  it  is  enacted  1^.,  slial]   bu  ritted  and  asseucd  in  respect  of  sock 

that,  unless  there  is  something  in  the  context  repug-  tcnenients  instead  of  the  occupiers  thereof.    And 

nsnt   to  such  construction,   the  term    "dwelling-  by  the  iiiterpretation  clause,  "Tenement"  is  w  •■■ 

house"  shall  include  any  part  of  a  house  occupied  dude  any    land,    house,    cottage,    apartment,   K 

as  a  sepamtc  dwelling,  and  separately  rated  to  the  corporeal  bercdjlamenl.    It  follows  from  thew  Adi 

relief  of  the  poor.  Chat  the  words  "apartments  or  lodgings"  refer  to 

9.  The  13  &  U  Vict.  c.  ii'J,  intituled  "  An  Act  for  sometbing  more  than  pure  and  simple  todgLagt,<< 
the  better  assessing  and  tullecting  the  Poor  liates  which  the  tenants'  oceupaliuii  would  not  be  seiM- 
and  Highway  lisli'9  in  Itesjicct  of  small  Tenements,"  rated  from  that  of  tlie  owners.  Moreover  tba 
received  the  Koyal  assent  on  the  Nth  Aug.  lHo<).  lodger  franchise  is  entirely  provided  for  t^tbe4A 

10.  After  tlie  passing  of  the  said  Act,  it  was  duly  section  of  the  Act  of  18G7.  l^e  caae  of  Coot  v. 
adoptnl  in  and  by  the  siud  parish  of  Sunderland-  Humbtr.  11  C.  D.,  S.  fj.,  33,  decided  that  apart  oft 
near-the-Sea,  and  continued  in  force  until  the  house  docs  not  became  a  house  in  law,  onleat  then 
passing;  of  the  recent  Act  (30  &  31  Vict.  c.  102).  be  actual  severance ;  in  that  judgment  moat  of  tlN 

I I.  Krom  the  7th  Oct.  IS5U  the  owners  of  small  previous  authorities  were  coaaidered,  and  iIn 
tenements  in  the  said  parish,  the  yearly  rateable  decision  turned  partly  upon  the  aatore  of  tbe  occb- 
value  whereof  did  not  exceed  iil.,  were  iluly  rated  to  pation,  and  partly  on  the  structure  of  tbe  plaet 
the  jioor-rates  levied  in  thi-  said  pari«h,  insleail  of  ocoiipli.'d.  It  may  be  that  the  owner  was  not  pn- 
the  several  ocoapiers  of  tlic  same.  perly  rated  before  the  Act  for  the  ocenpation  of  the 

13.  Till'  following  ia  a  copy  of  so  much  i>f  the  tenants;  if  they  had  been  inclger*, be  ongbt  to  ban 

rate  for  tbe  relief  of  the  pour  i>f  the  faiid  |iarii<h  bi'eii  rated  for  his  own  occupation,    Bnt  it  ii  quilt 

at  the  tiibe  of  Ihe  passing  clear  that  the  appellant  ia  eithei  a  lodger  pan  ■a' 
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rimple,  in  which  case  by  the  statute  of  Elizabeth  he 
CHmot  be  rated,  or  he  occupieB  such  a  lodging  or 
qartment  as  is  excepted  from  the  proTision  abollsh- 
i%  compound  householders.  The  house  was  wholly 
kt  out  in  apartments,  which  at  the  passing  of  the 
Act  were  not  separatelv  rcUed:  this  cannot  mean 
wA  Hable  to  be  sqxtnUe^f  rated,  for  there  is  a  dis- 
tinction between  the  two  expressions  in  the  next 
MCtioD.  The  Legislature  intended  to  get  rid  of  the 
compounding  Acts  in  all  cases  except  that  of  the 
mil  class  which  includes  the  appellant. 


^ioftutifi  0-  C.  (with  him  Gains/ord  Bruce)  for  the 

fiwieers  in  support  of  the  rate.    The  main  object 

rf  the  Act   is  to  establish  household   suffrage, 

Mliiled  by  the  payment  of  rates ;  the  consequence, 

ttmfore,  of  exempting  from  assessment  occupiers 

lider  the  circumstances  of  the  appellant  will  be  to 

dhfrtnchise  a  large  number  of  persons  to  whom  the 

■fnoichising  clauses  were  intended  to  apply.  With 

ngird  to  the  construction  to  be  put  on  the  7th  sec- 

tigo,  the  8th  may  be  taken  as  the  key :    "  Where 

ay  occupier  of  a  dwelling-house  or  other  tenement 

H  which  the  owner  at  the  time  of  the  passing  of 

ttiiAct  is  rated  or  is  liable  to  be  rated)  would  be 

atided  to  be  registered  as  an  occupier  in  pursuance 

rfthii  Act  at  the  first  registration  of  parliamentary 

loton  to  be  made  "  after  1867,  he  is  entitled  to  be 

■fbtcired,  subject   to   the   following   conditions: 

Itet  That  he  has  been  duly  rated  as  an  ordinary 

Moqier  to  all  poor-rates  in  respect  of  the  premises 

iter  the  liability  of  the  owner  to  be  rated  to  the 

pDOMates  has  ceased  under  the  provisions  of  this 

let    Secondly.   Payment  by  him  of  rates  due  up 

to  the  preceding  5th  Jan.    Without  this  section, 

taut  of  the  occupiers  referred  to  in  the  previous 

■Moonld  be  registered  this  year;  and  it  is  clear 

ten  the  words  in  the  parenthesis  that  it  was  in- 

Med  to  include  the  present  case  in  the  enacting 

M  in  the  excepting  part  of  the  7th  clause.  [Btlbs, 

J^Do  you  say  that  the  OYcrseers  are  bound  to  rate 

tb  tenants  of  this  house,  whether  they  wish  it  or 

M?]    Tes.    The  question  in  the  cassis  as  to  the 

■MDing  of  the  exception ;    the  intention  of  the 

Xcgiilature  was  that  it  should  apply  to  lodgers 

ti^,  or  rather  to  the  case  of  an  owner  who  desires 

ti  resenre  to  himself  such  an  occupation  of  his 

Woie  as  will  give  him  a  right  to  be  registered  on 

leeonnt  of  it.   The  case  of  Pitts  y.  Smedl^,  7  M.  &  G. 

I5^  decided  that  a  man  is  strictly  an  inmate  or 

lodger,  if  he  has  only  a  limited  enjoyment  of  the 

eenpation  of  a  house,  as,  for  instance,  if  he  has 

at  a  k^  to  the  outer  door,  which  the  owner  keeps 

idud ;  whilst  it  was  held  in  Toms  v.  Luckett,  5 

L  B.  23,  that  a  man  is  not  a  lodger  merely  because 

e  has   not   the   exdusiye   control  of  the  outer 

oor.      It   is   said  in  Nolan's   Poor  Law,  vol.  1, 

.  175,  ^*In  order  to  constitute  a  rateable  occupier, 

it  necessary  not  only  that  the  person  should 

iTe  possession,  but  that  he  should  have  such  a 

lotrol  and  dominion  over  the  subject  as  implies 

eedoni  from  any  paramount  occupation,  or  direct 

iterference  by  a  superior  with  his  domestic  arrange- 

cnta  and  internal  management."    ....    '*Yet 

>  lodger,  though  possessing  the  principal  part  of 

le  house,  was  ever  rated ;    but  the  owner,  how 

nail  soever  the  part  reserved  for  himself,  is  in  the 

re  of  ihe  law  the  tenant  for  the  whole,  and  is  rated 

\  the  occupier."    This,  too,  is  the  effect  of  Beg.  v. 

nVA,  30  L.  J.  74,  M.  C.     The   words   <<apart- 

ents  or  lodgings  **  in  this  exceptional  clause  are 

tended  to  refer  to  a  house  of  which  the  owner  has 

•erred  some  part  to  himself.     [Smith,  J. — It  is 

ifortnnate  that  the  Legislature  has  not  made  this 

pint  dear.    There  doubtless  were  mixed  conside- 

iions  in  the  enactment  of  this  clause,  and  we  must 

It  pass  over  the  interests  of  the  ratepayers  gene- 

U|7  in   protacting  the  enfranchisement  of  the 


occupiers  of  parts  of  houses.  The  whole  question 
would  be  settled  if  we  found  the  true  meaning  of 
the  words  "  not  separately  rated."  Bovill,  C.  J. — 
It  may  be  that  this  exception  was  put  in  to  protect 
the  parishes  in  cases  of  this  particular  kind.]  It 
cannot  have  been  intended  that  different  rules  should 
apply  where  the  Small  Tenements  Act  was  in  force, 
and  where  it  was  not.  The  effect,  therefore,  of  the 
whole  section  is,  that  when  an  owner  under  these  cir- 
cumstances has  let  out  all  his  house  and  has  no  control 
over  it,  the  occupier  is  to  be  rated.  In  the  excep- 
tion, apartments  and  lodgings  are  synonymous,  and 
they  relate  only  to  the  case  where  the  owner  chooses 
to  reserve  control  over  the  house,  and  then  the 
Small  Tenements  Act  is  to  remain  in  force  for  ever. 
[JoviLL,  C.  J. — If  the  exception  does  not  rdate  to 
the  case  before  us,  to  what  state  of  facts  can  it 
apply  ?]  It  would  apply  to  a  case  where  the  owner, 
dealing  with  his  own  property,  chose  to  let  it  out 
to  persons  so  that  he  would  still  be  in  point  of  law 
the  occupier,  and  therefore  those  persons  would  not 
be  separately  rated. 

The  SoKcitor-  General  in  reply.— The  words  "  not 
separately  rated  "  must  be  read  so  as  to  apply  to 
the  apartments  on  the  day  after  the  Act  was  passed. 
Here  they  were  at  that  time  rated  to  the  owner. 
In  this  section  **  apartments  and  lodgings  "  cannot 
relate  to  lodgings  pure  and  simple,  but  to  the 
tenements,  which  include  apartments,  mentioned  in 
the  previous  statutes.  There  is  no  option  given  to 
the  owner  as  to  whether  he  will  be  rated  or  not. 
The  object  of  the  Act  was  not  to  enfranchise  a  large 
number  of  people  against  their  wishes,  but  to  give 
them  power  to  become  enfranchised,  and  this  excep- 
tion relates  to  those  who,  like  the  appellant,  do  not 
desire  to  avail  themselves  of  that  power.  The 
illustration  given  by  Mr.  Manisty  of  the  state  of 
facts  to  which  this  exception  was  meant  to  refer,  is 
a  description  of  lodgers  pure  and  simple ;  now  no 
allusion  is  intended  to  be  made  to  them  by  the 
beginning  of  the  section,  and  they  are  specially 
treated  in  the  4th  section.  The  tenants  of  this 
house  are  either  lodgers  or  occupants  of  apartments 
or  lodgings  within  the  meaning  of  Sturges  Bourne's 
Act,  and  the  Small  Tenements  Act,  and  within  the 
meaning  of  the  exceptional  clause  of  this  7th 
section.  [Bovill,  C.  J. — Whatever  construction 
is  put  upon  this  section,  it  must  apply  to  the  future 
as  well  as  the  present ;  what  effect,  therefore,  do 
you  say  this  section  would  have  upon  a  house 
containing  ajmrtments,  which  at  the  passing  of  this 
Act  were  separately  rated,  and  afterwards,  by  the 
alteration  of  a  door  or  other  means,  are  turned  into 
tenements,  to  which  the  previous  compounding 
Acts  would  apply  ?]  The  exception  can  only  relate 
to  cases  within  the  main  enactment ;  and  the  same 
unequal  application  will  exist  with  regard  to  all 
houses  of  this  kind  built  for  this  purpose  after  the 
passing  of  the  Act;  but  whether  the  Legislature 
intended  or  not  to  abolish  compounding  in  all  new 
houses,  it  was  clearly  intended  to  keep  it  up  in  all 
cases  like  the  present. 

Cur.  adv.  vult. 

Juiy  4. — Bovill,  C.  J. — ^The  appellant  in  this 
case  is  the  occupier  of  one  room  in  a  house  situate 
within  the  respondents'  parish,  and  by  a  rate  made 
for  the  relief  of  the  poor  on  the  20th  Nov.  1867  he 
was  rated  at  a  sum  of  6«.  5dl  upon  a  rateable  value 
of  3^  10«.  per  annum  in  respect  of  his  occupation  of 
that  room.  He  appealed  to  the  quarter  sessions 
against  the  rate,  and  this  special  case  ha^  been 
stated  in  order  to  obtain  the  decision  of  the  court 
upon  the  question  of  wiiether  he  was  liable  to  be  so 
rated.  Although  the  question  is  brought  before  us 
in  this  form,  the  determination  of  it  involves  the 
general  principle   upon  which  parochial   officers 
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must  act  in  rating  similar  property,  and  will  thus 
necessarily  affect  the  lists  of  voters  in  Parliamen- 
tary boroughs  and  the  right  of  persons  to  be  placed 
upon  the  register.  The  appellant  in  this  particular 
case  objects  to  be  rated,  and  the  jMirish  officers  are 
insisting  that  they  have  a  right  to  rate  him  ;  but  in 
many  cases  the  position  of  the  parties  would  be 
reversed,  the  parishes  would  probably  prefer  to  rate 
the  owners  of  small  houses  rather  than  the  occupiers 
of  the  separate  apartments,  and  the  occupiers  of  the 
apartments  might  prefer  to  be  rated  in  onler  to 
obtain  the  qualification  for  being  placed  upon  the 
register  of  voters.  We  have,  however,  to  determine 
what  is  the  proper  construction  to  be  placed  upon 
the  Act  of  Parliament  with  reference  to  this  and 
other  similar  cases.  The  enactment,  or  rather  the 
exception  in  sect.  7  of  the  Act  of  last  session  is, 
that  "  where  the  dwelling-house  or  tenement  shall 
be  wholly  let  out  in  apartments  or  lodgings  not 
separately  rated,  the  owner  of  such  dwelling-house 
or  tenement  shall  be  rated  in  respect  thereof  to  the 
poor  rate."  The  house  in  question  contained  six 
rooms,  and  is  stated  to  have  been  wholly  let  out 
to  different  tenants  (of  whom  the  appellant  is  one) 
in  separate  rooms,  each  tenant  occupying  one 
room,  and  all  six  tenants  having  the  use  in  common 
of  the  street  door,  passage,  staircase,  and  other 
conveniences.  The  owner  or  landlord  does  not 
reside  upon  the  premises  or  occupy  any  part  of 
them,  or  exercise  any  control  over  the  tenants,  each 
of  whom  has  the  exclusive  possession  of  his  own 
room.  The  case,  therefore,  seems  to  come  precisely 
within  the  description  of  a  dwelling-house  wholly 
let  out  in  apartments,  and  the  only  remaining  ques- 
tion is,  whether  at  the  time  this  rate  was  made  on 
the  20th  Nov.  1867,  these  apartments  were  **not 
separately  rated,"  within  the  meaning  of  the  clause 
of  the  statute.  The  apartments  were  not,  in  fact, 
separately  rated  at  the  time  of  the  passing  of  the 
Act,  nor  at  the  time  when  the  rate  was  about  to  be 
made.  If  these  words  mean  not  separately  rated  at 
the  time  the  Act  was  passed,  or  at  the  time  a  mte 
is  to  be  made  the  excei)tion  would  apply,  and  the 
owner  of  the  house  and  not  the  se[>arate  tenants  of 
the  rooms  ought  to  be  rated.  And  the  apiu'llant 
would  be  entitled  to  succeed  on  this  api)eal.  It 
was  contended,  however,  for  the  parish  that  the 
words  "not  separately  rated  "  must  l)e  read  as  if 
they  were  **  not  liable  to  l»e  separately  rated,"  and 
that  they  were  intended  to  apply  not  to  a  case  11  ki- 
the  present,  where  the  seimrate  tenants  of  the  apart- 
ments alone  occupied  the  house,  but  to  cases  where 
the  owner  or  landlord  let  out  the  rooms,  but  himself 
resided  in  or  kept  the  control  over  a  part  of  the 
house  in  such  a  sense  as  that  he  would  be  the 
occupier  in  point  of  law,  and,  therefore,  rateable  as 
such  occupier.  Upon  the  facts  submitted  for  our 
consideration  in  this  case,  neither  the  owner  or  land- 
lord, nor  any  person  representing  him,  resides  in,  or 
occupies  any  part  of  the  house,  and  that  has  always 
been  considered  a  material  clrcumstanrc  in  de- 
termining whether  the  different  parts  of  a  house 
are  to  be  considered  as  separate  and  independent 
dwellings  or  tenements,  and  as  each  tenant  of  a 
room  here  has  the  sole  and  exclusive  occupation 
and  control  over  it,  although  he  has  the  use  of  other 
parts  of  the  house  in  common  with  the  other 
tenants,  he  must,  I  think,  be  considered  as  the 
occupier  of  a  separate  tenement  for  rating  pur- 
poses ;  indeed,  unless  this  be  so,  there  would  be  no 
person  who  could  be  properly  described  as  the 
occupi(  r.  I  think,  therefore,  that  under  the  statute 
of  Elizabeth,  and  but  for  the  exception  in  the  7th 
section  of  the  Act  of  last  session,  these  separate 
occupiers  of  rooms  would  be  liable  to  be  separately 
rated  to  the  relief  of  the  poor.  Thit,  then,  raises 
the  difficulty  as  to  the  meaning  and  effect  of  the 
worda  ^'not  lepanitely  rated,"  which  are  introduced 


into  the  exception  in  the  7th  section,  and  which 
have  given  rise  to  the  present  question.  If  tbm 
words  mean  ^*  not  liable  to  be  separately  rated,**  tUi 
part  of  the  section  would,  in  my  view  of  the  oocb- 
pation  of  the  rooms,  have  no  operation  upon  the 
case,  and  the  separate  occupiers  of  the  rooms  niiit 
be«rated  ;  but  if,  on  the  other  hand,  they  mean  **  ooC 
separately  ratinl  at  the  time  of  the  passing  of  the 
Aet,*'  or  "  when  the  rate  has  to  be  made,**  then  the 
exception  would  apply,  and  the  owner  of  the  how 
and  not  the  tenants  of  the  several  rooms,  must  be 
rated.  In  considering  what  is  the  right  inteipreti^ 
tion  of  the  occupation,  it  is  necessary  to  look  to  the 
other  parts  of  the  same  section,  to  bear  in  mU 
the  general  scope  and  object  of  the  Act,  and  to 
consider  the  exception  with  reference  to  the  vaiim 
other  provisions  which  are  contained  in  the  AeL 
There  is  no  doubt  that  the  principal  objects  of  the 
general  scope  of  the  last  Act  were  to  create  a  oi» 
siderablc  extension  of  the  Parliamentary  franchiee; 
and  in  boroughs,  by  sect.  3,  to  extend  it  (subject  to 
certain  qualifications)  to  occupiers  of  dwellinf- 
houses  who  are  rated  to  the  relief  of  the  poor,  m 
by  the  effect  of  the  interpretation  slause,  sect.  61  it 
was  extended  to  occupiers  of  any  part  of  a  hooe 
occupied  as  a  separate  dwelling  and  separately  Fitei 
At  the  time  the  Act  was  passed,  in  many  plaoei  Ae 
parish  officers  were  entitled  to,  and  did  rate  te 
owners  of  the  houses  instead  of  the  occupiers  midv 
the  Small  Tenements  Act  and  other  statutes,  and  il 
is  manifest  that  so  long  as  those  Acts  and  thil 
system  remained  in  operation,  and  the  owners  wcif 
rated  instead  of  the  occupiers  of  those  houies,  a 
parts  of  houses,  the  occupiers  not  being  rated  oonU 
not,  under  the  3rd  section  of  the  Act  be  pnip^ 
placed  upon  the  register  of  voters.  The  7th  and  8b 
sections  of  the  Act  were  no  doubt  introduced  ii 
order  to  alter  the  previous  system  of  rating  Ae 
owners  instead  of  the  occupiers  and  to  make  Ae 
occupiers  again  rateable  with  a  view  to  the  PsriSfr- 
mentary  franchise.  The  first  part  of  the  7lh 
section  enacts  that  the  rating  of  the  owner  insteid 
of  the  occupier  is  to  cease ;  and,  the  effect  of  the 
Sth  section  is  to  make  the  previous  rating  of  the 
owner  or  his  liability  to  be  rated  instead  of  theo^ 
cupier  at  the  time  the  Act  was  passed,  coupled  with 
the  subsequent  actual  rating  of  the  occupier,  a  rafi- 
cient  rating  for  the  ])urposc  of  the  occupier  beiof 
l>lnced  upon  the  register.  Tlie  language  of  the  7th 
section,  so  far  as  it  is  material  to  the  present  ques- 
tion, is  as  follows : — **  Where  the  owner  is  rated  st 
the  time  of  the  passing  of  this  Act  to  the  poor-rtte 
in  respect  of  a  dwelling-house  or  other  tenemeot 
situate  in  a  parish  wholly  or  partly  in  a  borough, 
instead  of  the  occupier,  his  liability  to  be  rated  is 
any  future  poor-rate  shall  cease,  and  the  following 
enactments  shall  take  effect  with  respect  to  nting 
in  all  boroughs: — {})  After  the  passing  i 
this  Act  no  owner  of  any  dwelling  •hoois 
or  other  tenement  situate  in  a  parish  either  whoDj 
or  partly  within  a  borough  shall  be  rated  to  the 
pocir-rate  instead  of  the  occupier,  except  as  herein- 
after mentioned.  Secondly,  the  full  rateable  vslnt 
of  every  dwelling-house  or  other  sepurate  tenement, 
and  the  full  rate  in  the  pound  payable  by  the  occu- 
pier, and  the  name  of  the  occupier  shall  be  cnteied 
in  the  rate-book.  Where  the  dwelling-hoaie  or 
tenement  shall  be  wholly  let  out  in  apartments  or 
lodgings  not  separately  rated,  the  owner  of  inch 
dwelling-house  or  tenement  shiill  be  rated  in  respect 
thereof  to  the  poor-rate."  These  enactments  SR 
not  confined  to  dwelling-houses  or  parts  of  hooiee^ 
but  apply  to  s  11  tenements,  and  are  of  general  apfdi- 
cation  to  the  then  existing  laws  for  rating  to  the 
relief  of  the  poor,  and  in  terms  and  in  rabstanee 
they  seem  to  apply  to  all  cases  in  whidi,  at  the 
time  of  the  passing  of  the  Act,  the  owner  was  ntsd 
instead  of  the  occupier,  viz.,  whare  tiie  oocqieririi 
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dble  to  be  rated  under  the  statute  of  Elizabeth, 
il  bj  reason  of  some  general  or  special  statute 
IS  not  so  rated,  and  where  the  owner  was  rated  in 
Imb  of  the  occupier.  By  the  first  part  of  the 
netnwnt  in  sect.  7,  and  the  first  sub-enactment,  it 
I  clear  that  the  rating  of  the  owner  was  to  cease 
1  ill  cases  except  as  thereinafter  mentioned, 
■d  then  comes  the  exception  upon  which  the 
fBient  question  arises,  and  which  is  intro- 
iMsd  by  way  of  qualification  upon  the  previous 
meral  enactment  in  the  same  section.  Now,  in 
b  first  place  it  seems  to  me  that  this  clause  was  in- 
■ded  to  be  an  exception  from,  and  to  apply  in  cases 
lUdi  come  within  the  principal  enactment,  viz., 
Mss  where  there  was  an  occupier  who  would  haye 
«D  liable  to  be  rated  as  such  under  the  statute  of 
EBnbeth,  but  where  the  owner,  instead  of  such 
coqier,  was  rated  under  the  provisions  of  some 
div  statute;  whereas  in  the  case  put  by  Mr. 
fi^bty,  and  to  which  he  contended  the  exception 
ni  faitended  to  apply,  namely,  that  of  the  owner 
MBuiDg  or  having  control  over  part  of  the  house, 
hi  owner  would  be  the  person  properly  rateable  as 
ftikgil  occupier ;  that  would  not  be  a  case  of  the 
IVMT  being  rated  instead  of  the  occupier,  and  there 
WBild,  thmfore,  have  been  no  occasion  for  the 
■Biption.  The  principal  enactment  in  the  first 
^  of  the  section  would  not  include  suoh  a  case, 
■d  the  exception,  therefore,  would  be  wholly  un- 
mssary.  It  further  appears  to  me,  that  both  in 
fti  7th  snd  8th  sections,  the  time  of  the  passing  of 
fti  Act,  is  made  the  dividing  point  with  reference 
Id  the  rating  and  liability  to  be  rated  of  the  owner 
iMletd  of  tibe  occupier,  and  I  think  that  the  words 
'aot  separately  rated  "  in  the  exception  must  also  be 
BMrtmed  as  having  reference  to  the  same  time, 
iift|the  passing  of  the  Act.  It  is  further  to  be 
tarfed  that  in  the  very  next  section  (the  8th)  the 
lif^sUture  in  referring  to  the  rating  of  the  owner 
M  the  time  of  the  passing  of  the  Act,  uses  the 
■wds  "is  rated  or  is  liable  to  be  rated,"  which 
iknrs  that  they  were  fully  alive  to  the  difference 
htveen  the  two  expressions,  and  this  makes 
il  itiU  more  difficult  to  read  the  words  "not 
i^trately  rated"  in  the  exception  as  meaning 
Ht  liable  to  be  separately  rated,  as  contended 
lor  by  the  respondents.  Again,  the  exception 
Motions  lodgings  as  well  as  apartments,  and  in  the 
BMSof  lodgings  no  rating  is  required;  their  right  to 
bplsoed  upon  the  register  being  especially  pro- 
rided  for  by  the  4th  section.  Upon  these  grounds, 
■d  sfter  the  best  consideration  which  I  have  been 
Ale  to  give  the  matter,  it  seems  to  me  that  this  is 
lOMe  in  which  the  house  was  wholly  let  out  in 
lepsrate  apartments  not  separately  rated  within  the 
ne  meaning  of  the  exception ;  and  that  the  owner 
i  the  house,  and  not  the  occupier  of  the  separate 
pirtments,  must  therefore  be  rated  in  respect  of  it. 
m  owner  not  being  a  party  to  these  proceedings, 
nd  it  not  being  stated  what  is  the  amount  upon 
tJch  he  ought  to  be  rated,  we  are  not  in  a  position 
t  say  how  the  rate  should  be  amended,  and  the 
leper  course  will  therefore  be  that  it  should  be 
laahed. 

Btlxs,  J. — I  am  of  opinion  that  the  assessment 
the  appellant  is  wrong.  I  collect  from  the  case 
at  Uie  appellant,  though  he  may  be  called  a  lodger 
the  popular  sense  of  that  word,  is  more  than  a 
ere  lodger  in  its  strict  legal  sense,  for  he  has  the 
jdoiive  occupation  of  a  particular  room,  and  has 
right  to  use  the  outer  door,  the  staircase,  and 
ber  conveniences,  or  easements  appurtenant  to 
I  occupation;  the  owner  not  residing  on  the 
Boiiaea,  and  therefore  not  retaining  his  control 
er  tiie  outer  door,  or  his  chancter  of  master  or 
taHamiliaa.  I  therefore  think  tibe  tenant  is,  by  the 
b  laiddown  In  the  7th  section  of  the  statute  80  &  81 


Vict.  c.  102,  liable  to  be  rated.  But  I  think  the 
exception  to  that  section  takes  away  that  liability, 
and  shifts  it  on  the  owner.  Sub-section  1  of  sect.  7, 
and  the  exception  engrafted  thereon,  both  appear  to 
govern  this  case.  The  effect  of  the  rule  and  excep- 
tion is  this :  The  rule  is,  no  owner  is  to  be  rated 
instead  of  occupier.  The  exception  is,  except  where 
the  house  is  wholly  let  out  in  apartments,  or  lodgings 
not  separately  rated,  and  in  cases  falling  within 
this  exception  the  owner  shall  be  rated.  An  excep- 
tion implies  that  the  case  excepted  is  one  which, 
but  for  the  exception,  would  have  fallen  within  the 
rule.  The  rule  here  applies  only  to  cases  where  there 
is  occupier  as  well  as  owner,  so,  therefore,  does  the 
exception.  The  excepted  cases,  therefore,  include 
cases  of  occupation  properly  so  called.  It  follows 
that  the  apartments  or  lodgings  mentioned  in  the 
section  include  rooms  of  which  the  tenant  is  occu- 
pier, and  for  a  trespass  to  which  he  could  bring  an 
action  of  trespass.  The  effect  of  the  enactment  in 
the  present  case  is  to  make  the  owner  rateable 
instead  of  the  tenant.  The  words  **•  not  separateljr 
rated  "  introduce  some  difficulty,  and  their  meaning 
is  very  doubtful.  The  appellant  has  contended  that 
they  mean  not  separately  rated  at  the  passing  of  the 
Act,  the  respondent  that  rated  means  rateable,  or 
that  the  words  separately  rated  mean  actually  rated 
before  or  by  the  rate  in  question.  Some  violence  to 
the  words,  or  some  difficulty,  attend  both  construc- 
tions and  perhaps  attend  any  construction.  Possibly 
the  words  mean  *^not  separately  rated  as  being 
separate  dwellings,"  like  the  flats  in  Edinburgh  or 
the  houses  in  Victoria-street.  But  as  without  those 
words  the  sense  of  the  clause  seems  to  be  clear,  and 
as  there  is  (to  say  the  least;  no  more  difficulty  in 
bending  those  words  to  fit  that  clear  sense  than  to 
fit  any  other  sense,  the  presence  of  those  words 
does  not  seem  to  me  to  preclude  the  appellant's 
construction  of  the  clause.  There  are  other  con- 
siderations which  tend  to  the  conclusion  that  the 
owner,  and  not  the  occnpicr,  is  in  this  case  the 
party  to  be  rated.  The  main  object  of  the  Act  (as 
appears  from  the  preamble)  was  to  amend  the  laws 
relating  to  the  representation  of  the  people.  Any 
alteration  in  the  law  of  rating  was  secondary  and 
subsidiary  to  the  main  object.  In  settling  the 
qualification  for  voting  in  boroughs,  the  governing 
intention  seems  to  have  been  to  confer  the  franchise 
on  every  ordinary  rated  occupier  of  a  dwelling- 
house  (which  expression  by  the  interpretation 
clause  includes,  not  every  dwelling,  but  every 
separate  dwelling),  and  to  exclude  from  the  fran- 
cluse  lodgers,  unless  their  dwellings  were  worth,  if 
unfurnished,  10/.  a-year.  The  word  lodger  is  no- 
where defined  in  the  Act,  and  sect.  4,  sub-section  2, 
speaks  of  him  as  occupying  separately,  and  as  sole 
tenant  of  part  of  a  dwelling-house.  From  all 
which  it  may  be  argued  that  the  Legislature,  even 
in  sect.  4,  did  not  use  the  words  lodger  and  lodgings 
in  their  narrow  and  strict  legal  sense,  but  in  the 
popular  sense,  so  as  to  comprehend  occupiers  of 
rooms  where  the  rooms  form  part  of  a  dwelling- 
house,  and  were  not  intended  or  constructed  to 
form  complete  separate  dwellings,  as  they  do  in  the 
flats  of  Edinburgh,  in  the  chambers  of  the  Inns  of 
Court,  and  in  the  houses  in  Victoria-street.  Flats 
are  as  much  separate  dwellings  as  ordinary  adjoin- 
ing houses  are.  The  difference  is  that  flats  are 
under  one  roof,  and  are  divided  one  from  another 
by  a  horizontal  plane,  but  ordinary  adjoining  houses 
by  a  perpendicular  or  vertical  plane.  And,  inde- 
pendently of  the  introduction  in  sect.  4  of  the  word 
"  occupy,''  it  may  be  remarked  that  it  is  a  recog- 
nised rule  in  the  construction  of  Acts  of  Parlia- 
ment that  words  are  to  be  taken  in  their  ordinary 
and  popular  sense,  unless  the  context  requires  a 
different  sense.  It  may  be,  therefore,  that  the 
appellant  is,  within  the  meaning  of  the  statute,  a 
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lodger ;  but  t  hat  question  has  not  been  argued 
before  us.  For  these  reasons  I  think  the  occupier 
in  this  case  is  not  now  liable  to  be  rated,  but  that 
the  owner  is  liable. 

M.  Smith,  J. — The  appellant  complains  that  he 
is  rated  to  a  poor's  rate  made  for  the  parish  of 
Sunderland  for  one  room  occupied  by  him  in  a 
house.  The  rateable  value  of  the  room  appearing 
on  the  rate  is  3/.  lOs.  I  am  of  opinion  that  the 
appellant  is  not  liable  to  be  so  rated.  The  case 
finds  that  the  house,  consisting  of  six  rooms,  was 
built  and  intended  for  the  occupation  of  one  family 
only,  and  the  structure  apparently  remains  in  its 
original  state.  The  six  rooms  are  let  as  separate 
rooms  to  six  persons,  there  is  only  one  street  door 
ioid  one  set  of  domestic  offices,  which  are  used  in 
common  by  the  six  occupiers.  The  owner  does  not 
reside  in  the  house,  or  exercise  any  control  over  the 
occupiers.  At  the  time  of  the  passing  of  the  Repre- 
sentation of  the  People  Act  1807,  the  owner  was 
rated  for  the  house,  the  rateable  yalue  of  which  was 
90^,  and  as  appears  in  the  rate,  **  instead  of  the 
occupier,**  by  virtue  of  the  Small  Tenements  Act 
(13  &  14  Vict.  c.  99),  the  provisions  of  which  were 
then  in  force  in  Sunderland.  The  question  in  tlie 
appeal  turns  on  the  construction  of  the  7th  clause 
of  the  Representation  of  the  People  Act  1867, 
and  especially  of  an  enactment  found  in  the 
shape  of  an  exception  to  the  clause.  It 
will  be  necessary  in  order  to  ascertain  the 
scope  and  meaning  of  the  enactments  in  the 
7th  clause  to  advert  shortly  to  the  two  clauses 
defining  the  qualifications  of  voters  in  boroughs. 
The  3i^  clause  defines  "  the  occupation  franchise,** 
and  requires  as  part  of  the  qualification  the  rating 
of  the  voter  as  an  ordinary  occupier.  The  4th 
clause  defines  "  the  lodger  franchise,**  and  confers 
the  right  to  vote  on  a  man  who,  *'  as  a  lodger,  has 
occupied  separately  and  as  sule  tenant  *  lodgings.*  ** 
Rating  forms  no  part  of  this  qualification.  The  3rd 
clause  contains  all  that  need  have  been  enacted  to 
carry  out  the  intention  of  the  Legislature  as  regards 
rating,  if  rating  had  depended  simply  on  the  stat. 
43  Eliz.,  **  for  the  relief  of  the  poor.**  But  in  several 
places  owners  were  rated  instead  of  the  occupiers  iu 
respect  of  small  tenements  by  virtue  of  statutes 
passed  for  the  purpose,  and  the  Legislature  fouml  it 
necessary  to  deal  with  the  state  of  things  which  so 
existed.  Hence  the  clause  in  question,  which  is 
in  terms  a  rating  clause,  and  nothing  more.  This 
clause  (the  7th)  does  not  expressly  refer  to  "  The 
Small  Tenements  **  Acts,  but  assuming  the  exist- 
ence  of  the  mode  of  rating  introduced  by  them, 
and  confirming  the  new  legislation  to  Parliamentary 
boroughs,  enacts  *'  That  where  the  owner  is  rated 
at  the  time  of  the  passing  of  the  Act  in  respect  of 
a  dwelling-huuse  or  other  tenement,  instead  of  the 
occupier,  his  liability  to  be  rated  in  any  future  poor 
rate  shall  cease.**  The  clause  then  proceeds  to 
enact,  "  After  the  passing  of  the  Act  no  owner  of 
any  dwelling-house  or  other  tenement  shall  be  rated 
to  the  poor  rate  instead  of  the  occupier."  If  the 
clause  had  stojiped  there  it  would  have  been  clear, 
but  it  adds,  **  except  as  hereinafter  mentioned." 
These  words  clearly  point  to  an  exception  in  which 
provision  will  l>e  made  for  some  cases  where,  after 
the  passing  of  the  Act,  owners  shall  still  be  rated 
instead  of  the  occupiers.  The  exception,  which  is 
affirmative  and  imperative, runs  as  follows :  *^  Where 
the  dwelling-house  or  tenement  shall  be  wholly  let 
out  in  apartments  or  lodgings  not  separately  rated, 
the  owner  of  such  dwelling-house  or  tenement  shall 
be  rated  in  respect  thereof  to  the  poor-rate.**  This 
exception  clearly  keepsaliveorre-enocts  the  liability 
of  the  owner  to  be  rated  instead  of  the  occupier  in 
one  class  of  cases,  and  the  question  is  whether  the 
case  of  this  house  falls  within  that  class.    It  is  a 


house  wholly  let  out  in  single  rooms,  and  it  would 
certainly  seem  that  a  house  so  let  oat  is  a  boose 
wholly  let  out  in  apartments  or  lodgings  in  the 
ordinary  and  proper  sense  of  those  words.    If  tfai^ 
house  does  not  answer  the  description,  it  is  difficult 
to  suggest  a  case  which  would  do  so.  The  exception 
clearly  cannot  apply  to  the  case  of  houses  in  whi^ 
the  ownor   lives    and    takes  lodgers    to   live  in 
the  same  house  with  him,  for  the  enactment  ex- 
pressly deals  with  a  house  "wholly"  let  oat  in 
lodgings,  and  therefore  assumes  to  deal  with  houses 
in  which  the  owners  do  not  live,  bat  wholly  sad 
entirely  let  them  out  as  in  this  case.     Strong  sop* 
port  is  given  by  previous  legislation  to  this  view  of 
the  enactment.     The  words  are  evidently  takti 
from  Sturges  Bourne's  Act  (59  Gea  3,  c.  12),  s.  U; 
which  describes  houses  "  let  out  in  lodgings  or  m 
separate  apartments."  That  Act,  in  order  to  remedj 
the  mischief  arising  from  the  evasion  of  the  payneot 
of  rates  in  such  cases,  makes  provision  for  ratiax 
the  owner  instead  of  the  occupier.    In  introdadnf 
the  same  words  into  the  exception  with  which  we 
are  dealing,  and  which  has  the  same  object  u 
Sturges  Boume*s  Act>  viz.,  to  render  the  owimt 
liable  to  be  rated  instead  of  the  occupier  in  acertak 
class  of  cases,  it  seems  reasonable  to  presume  thit 
the  Legislature  was  dealing  with  the  same  sort  of 
apartmei^s  and  lodgings  as  those  described  in  thi 
former  Act.    Now  it  is,  I  think,  clear  that  the 
rooms  in  this  house  in  Sunderland  exactly  aniwv 
the  description  of  apartments  in  Sturges  Bovne*! 
Act.     That  Act  dealt   with  rooms    so  oocopM 
as  to  be  rateable  under  the  statute  of  EUzsbeth, 
and  these  rooms  would  be,  as  rightly  contended  ly 
the  respondents,  rateable  under  that  statute  if  bs 
other  legislation  had  intervened.      If,  then,  thsK 
rooms  do  fall  within   the  description  of  Staigtt 
Bourne's    Act,    the    inference    is     very    strai|[ 
that     they    were     intended     to     be     comprfsei 
in  the  enactment  with  which  we  are  now  desliof 
which  employs  the  same  language  for  the  siai 
object  as  the  former  Act.    As  far  as  I  can  coUeet 
the  intention  of  the  Legislature  from  the  langusy 
UHed  it  was  meant  to  make  a  distinction  betvea 
(1)  the  occupiers  of  mere  rooms  and  apartmenis  b 
an  ordinary  house,  and  C2)  the  occupiers  of  smsD 
houses  and  of  parts  of  nouses  as  defined  in  the 
interpretation  clause,  i.  e^  occupied  as  aepaiate 
dwellings,  such  as  chambers  in  the  inns  of  oouitib 
The  first  are  really  and  practically  lodgers,  diffefiog 
from  mere  lodgers,  properly  so  called,  only  in  thii^ 
that  the  owner  does  not  live  in  the  house,  bat  led 
it  out  wholly,  instead  of  partly,  in  lodgings.    The 
Legislature  may  well  have  intended  tiiat  the  ooci- 
piers  of  mere  apartments  should  not  be  rated  si 
**  ordinary    occupiers,**    and    it    may    have    bsea 
governed  by  t  wo  considerations  in  making  the  dii- 
tinction  to  which  I  have  adverted,  first,  the  grest 
inconvt^nience  of  assessing  the  occupants  and  ool- 
looting  the  rates  of  separate  rooms  in    sepsnte 
houses  of  this  description  as  a  purely  rating  qoe^ 
tion ;  secondly,  the  anomaly  which  might  exist  in 
the  franchise  if  a  lodger,  properly  so  called,  that  ii| 
a  man  who  lived  in  a  house  partially  let  out  io 
lodgings,  was  not  entitled  to  the  franchise,  unlen 
his  lodgings  unfurnished  were  of  the  value  of  IOC 
whilst  the  man  who  occupied  one  room  in  a  hootf 
wholly  let  in  lodgings  was  entitled  to  it,  however 
small  the  value  of  the  room  might  be.    The  grest 
difficulty    in    the  construction  of    the  enactment 
arises   from    the   words    **not   separately  rated.* 
It  was  contended  for  the  respondents  that  these 
words   limit    the   operation   of   the   exoeptioii  to 
the  case  where  the  rooms  are  not  separately  liable 
to    be    rated    and    that    '* rated"    most  be  tcsd 
**  rateable."    But  first,  the  Legislature  has  used  the 
word  **  rated,"  and  I  cannot  construe  it  to  nesB 
^  rateable,**  unless  the  context  oompda  me  to  do  ax 
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Bit  tbe  context  leads  to  a  coatrary  conclusion.    If 
nted  it  to  be  read  rateable,  and  the  exception  is  to 
teconitnied  to  be  confined  to  apartments  not  liable 
to  be  rated,  as  separate  tenements,  by  reason  of  the 
ooeafders  being  mere  lodgers  only,  the  whole  enact- 
■ent  becomes  inoperatire,  because  on  this  hypo- 
Aeiif,  the  owner  would,  by  the  statute  of  Elizabeth, 
iDd  without  this  enactment,  be  rateable,  and  ho  cer- 
tiioly  never  could  be  rated  instead  of  the  occupier, 
beeaoieon  this  hypothesis  there  is  no  occupier  liable 
to  be,  or  who  could  be,  rated.    The  words  cannot, 
therefore,  I  think,  be  read  in  a  way  which  would 
vender  the   enactment  in  which    they  are   found 
Betningless  and  nugatory.    Again  the  words  can 
not  mean  that  in  case  after  the  passing  of  the  Act 
tlw  iptrtments  shall  in  fact  be  separately  rated,  the 
ovner  shall  not  be  rated,  because  that  would  be  in 
elect  to  give  the  overseers  an  election  to  rate  the 
oeenpiers  or  the  owner,  which  cannot  be  presumed 
to  hire  been  the   intention.     But  if  that  were 
the  proper   construction    it    could  not   avail  the 
lespoodent   in    this    case,     for   at   the   time    of 
Baking   the    rate   appealed   from  the   occupiers 
weR  not,  in  fact,  rated.    The  words  '*  not  separately 
nted "  are  satisfied  by  holding  them  to  mean  **  not 
separately  rated  at  the  time  of  the  passing  of  the 
Act.**   And  they  may  have  been  introduced  to  leave 
cases,  if  any,  where  apartments  in  a  house  wholly 
so  let  were  at  the  time  of  the  Act  separately  rated, 
n  itatu  quoj  unaffected  by   the    exception.    This 
fiouted  meaning  is  not  inconsistent  with  the  general 
fotentioD  which  seems  to  me  to  pervade  the  enact- 
ment, viz.,  an  intention  to  put  the  occupiers  of 
lodgings  in  an  ordinary  house  wholly  let  out  in 
Mgingf,  and  the  owner  of  a  house  so  let  in  the 
Mine  position  as  the  occupiers  of  lodgings  in  a  house 
portiaily  so  let  out  and  the  owner  of  such  house.    I 
MTe  endeavoured  to  read  the  minds  of  the  Legis- 
litare  through  the  words  they  have  used,  adopting 
the  role  of  construction  given  by  Lord  Wensleydale 
i>  Aer  V.  Inhabitants  of  Banbury,  1  A.  &  £.  142, 
vheie  that  learned  judge  says :  **  The  rule  of  con- 
itmetion  which  the  court  must  follow  is,  to  intend 
%  Legislature  to   have  meant  what  they  have 
ietnally  expressed,  unless  a  manifest  incongruity 
i^ooJd  result  from  doing  so,  or  unless  the  context 
dearly  shows  that  such  a  construction  would  not  be 
he  right."    The  above  construction  will  not,   as 
have  before   incidentally   observed,   affect   the 
lie  *of  occuftters  of  apartments  in  houses  so  con- 
tracted as  to  be  occupied  separately,  and  which 
f  actual    severance  are    separate   dwellings,   as 
Munbers   in    the  inns   of   court.     These    if  not 
irelUng-houses  are  clearly  parts  of  houses  "  occu- 
cd  as  separate  dwellings,''  and  m  not,  as  I  think, 
apartments  or  lodgings "  within  the  meaning  of 
tote  words  in  the  7di  clause.    It  was  made  a  ques- 

00  daring  the  argument  whether  the  room  occu- 
led  by  the  appellant  was  a  "  dwelling-house  *' at 

1  within  the  meaning  of  the  Act,  even  as  dwelling- 
>ase  Is  interpreted,  and  whether  the  distinction 
stween  dwelling-house  and  lodgings,  depending  on 
le  minciple  of  actual  severance  in  the  structure  of 
le  house,  as  defined  in  the  cases  of  Cook  v.  Humbert 
L  C.  B.,  N.  S.,  83;  and  HenretteY,  Booth,  15  C.  B., 
.Su,  500,  was  not  intended  to  be  preserved  by  the 
ie  Act.  I  do  not  think  it  necessary  to  decide 
hetber  the  room  in  question  ought  to  have  been 
semed  to  be  part  of  a  house,  as  defined  in  the  inter- 
tetation  clause,  or  not,  supposing  the  case  had  to 
»  decided  on  that  ground  alone,  and  the  exception 
I  the  7th  clause  had  not  been  introduced  into  the 
jctj  because  I  think,  for  the  reasons  already  given 
lit  room  is  an  apartment  or  lodging  within  the 
leaning  of  that  exception,  and  that  the  liability  to 
s  rated  is  governed  by  that  enactment.  The  con-' 
qaence  will  no  doubt  follow  that  the  present 
ipellant  will  only  be  entitlett  to  Tote^  if  at  all, 

ICao.  Cas^— Yol.  v. 


upon  the  lodger  franchise.  The  question  of  the 
right  to  vote  is  not  directly  before  the  court, 
but  reasons  may  be  suggested  for  considering 
the  occupiers  of  the  house  in  question  to  be 
"lodgers,"  within  the  meaning  of  the  4th  clause. 
It  may  not  be  necessary  to  confine  the  mean- 
ing of  the  words  "  as  a  lodger "  to  lodgers,  pro- 
perly so-called,  in  a  statute,  which  Tin  the  7th  clause) 
uses  the  words  "a  house  wholly  let  in  lodgings,'' 
and  it  may  be  that  the  statute  can  be  so  construed 
as  to  include  under  the  term  "  lodgers "  both  the 
persons  who  live  in  houses  partially  let  out  in  lodg- 
ings, and  in  which  the  owner  resides,  and  those  who 
live  in  houses  let  out  in  lodgings,  especially  where 
as  to  the  latter  class  the  owner  of  the  house  is  made 
liable  to  be  rated.  The  word  "lodger"  is  not 
defined  in  the  Act,  but  the  provision  to  which  I 
have  adverted  tends  to  show  that  the  word  was  not 
used  in  the  confined  sense  of  "mere  lodger"  (to 
quote  the  words  of  Maule,  J.  in  Toms  (app.)  v. 
Luckett  (resn.),  5  C.  B.  23),  but  in  a  more  enlarged 
sense,  intended  to  describe  the  occupants  of  lodg- 
ings, such  as  tliose  existing  in  the  present  case, 
which  are  neither  houses  nor  severed,  find  separate 
dwellings  such  as  chambers  and  flats.  It  was  said 
by  the  court  in  Cook  v.  Ilumber,  p.  43,  "  It^cems  to 
us  that  a  lodger  is  a  tenant  if  the  premises  are  let 
to  him."  There  is  no  doubt  that  that  is  so,  although 
the  owner  lives  in  the  same  house,  and  that  for 
many  legal  purposes  there  is  no  distinction  as  regards 
the  occupant's  lodgings  between  the  cases  where 
the  house  is  partially  let  out,  and  where  it  is  wholly 
so  let  out,  provided  that  the  lodgers  in  each  case  have 
the  right  to  exclusive  possession  of  their  own  rooms. 
The  8th  section  does  not  seem  to  me  to  advance  the 
argument  for  the  respondents,  for  that  clause  is 
framed  to  make  provision  for  the  first  registration 
of  occupiers  in  cases  where  the  owner  is  no  Longer 
liable  to  be  rated  in  their  stead,  and  does  not  affect 
the  point  arising  for  our  decision,  which  turns  on 
the  question  whether  the  owner  in  the  particular 
case  is  not  still  so  liable.  If  the  above  construction 
be  correct,  the  operation  of  the  7th  clause,  taken  as 
a  whole,  will  be  that  occupiers  of  small  houses  and 
of  separate  parts  of  houses  as  chambers,  will  for  the 
future  be  liable  to  be  rated,  whatever  the  value  of 
their  holding,  and  that  the  owner  will  no  longer  be 
rateable  in  respect  of  them ;  and  so  far  as  rating  is 
concerned,  such  occupier  will  be  qualified  to  vote 
upon  the  occupation  franchise,  but  that  as  regarda 
the  occupiers  of  lodging,  where  the  house  is  wholly 
let  out  in  apartments,  as  in  this  case,  the  owner  and 
not  the  occupiers  must  be  rated,  and  the  occupiers 
will  be  entitled  to  vote,  if  at  all,  upon  the  lodger 
franchise.  For  the  reasons  I  have  given  I  think  the 
appellant  is  entitled  to  our  judgment,  and  that  the 
rate  must  be  quashed. 

Judgment /or  appellant. 

Attorneys  for  appellant,  Shum  and  Crossman,  for 
Kidson,  Sunderland. 

Attorneys  for  respondents,  Youna,  Maples,  TeeS" 
dak,  and  NeUon,  for  H.  B,  and  C,  Wright,  Sunder- 
land. 


Thursday,  June  4, 18G8. 

AsHBT  (app.)  V.  Habbxs  (reap.)     ' 

Burial  boards  Grant  of  exclusive  right  of  burial'-^ 
Bight  to  plant  flowers  on  grave — Construction  of  grant 
^-Bight  of  boaard  to  make  regulations — 15  ^  IC  Vict, 
c.  85,  as.  33  aiuf  88.      '  ' 

Bgs.  ^  of  the  15  j- 16  Vict.  c.  85,  it  is  enacted  thai 
any  burial  board,  under  such  restrictions  as  they  think 
proper,  may  sell  the  exclusive  right  of  bursal  in  any 
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C.  P.]  AsHBT  (app.)  V,  Harris  (resp.)  [C.  P. 

part  of  auy  burial  ground  provided  by  such  board,  and        In  accordance  with  this  grant,  Mrs.  Bobotham 

also  the  ri'jht  of  ending  a  monument,  ^"c, ;  and  bj/  caused  her  lato  husband  to  be  buried  in  the  said 

8.  S8  the  gineral  managancnty  reguhition,  and  control  ground,  and  erected  a  headstone  and  A  curb  roaiMl 

of  the  burial  ground  is  vestal  in  the  board.    In  pur-  the  sides  of  the  graTC,  IcaTing  an  open  space  at  tha 

mance  oj  this  Act  a  burial  board  in  ISoT  granted  and  top  over    the  body  without    any  stone  or  Other 

conveyed  to  It.  '*  the  right  and  privilege  0/ constructing  covering.     The  respondent's  huslMUid  personally,  or 

and  making  a  private  grave,  and  the  exclusive  rights  by  his  agents,  had  been  in  the  habit  of  planting 

of  burial  and  interment  therein,"  to  hold  the  same  in  the  above  named  open  space  with  flowers  uom  the 

perpetuity  Jor  the  purpose  of  burial,  and  of  erecting  year  1857  to  the  month  of  October  ISG?,  by  ths 

and  placing  therein  a  monument  or  stone,  but  it  wiu  authority  and  at  the  charges  of    the  said   Mlfc 

provided  that  if  the  monument  or  stone  with  the  appur^  Robotham. 

ienances  were  not  kept  in  repair  by  the  owner,  "  accord-        Qn  the  7th  June  1867,  the  bOMrd  passed  tlM  fol- 

tng  to  such  rules,  orders,  and  regulations  as  had  been,  lowing  resolution  : 

or  should  from  time  to  tune  thereafter  be  made  by  the       ^hat  the  superinteiident  mske  a  ntom  of  aU  ths  gnni 

board,    tlte  grant  s/iould  be  void,     it  erected  a  head-  in  the  cemetery  for  which  the  owners  paj  to  be  planted  wtt 

stone  and  curb,  with  a  space  in  the  middle,  where  she  flowers,  and  that  such  owners  be  written  to  and  iiJornei 

from  ti,ne  ,o  thue planted jlower.     In  18C7  the  board  ^^^^J^  ^^,''SSro::^^^S^^''t:r&nS^ 

made  a  rule  that  no  person  but   their  own  servants  Q^he^  pereone  will  be  permitted  to  do  eo,  and  that  all  applie»> 

should  be  allowed  to  plant  jlowers  on  graves,  and  pre-  tiooe  for,  and  payment  in  respect  of,  planting  and  keeping  op 

vented  R.from  planting  tliem  on  this  grave.  ""ch  fi^yes  with  flowers,  Ac..  wIUhaTe  to  J"  «»«>rto  *■ 

J        *^  J  ^  clerk  at  the  ofllce  or  to  the  superintendent  of  the  eemelHT* 

Bdd,  that  the  grant  was  a  grant  of  an  exclusive  licence        At  a  quarterly  meeting  in  September  1867,  ths 

and  right  to  do  all  such  things  as  were  decent  for  a  recommendation  of  a  committee  that,  so  soon  as  the 

memorial  of  the  dead;    and  that  the  Act  gave  the  owners  of  graves  are  apprised  that  the  board  undtt- 

iHHird  no  power  by  regulations  of  this  description,  taj^g  f\^Q  planting  of  graves  themselyes,  the  supa^ 

made  after  the  grant,  to  interfere  with  the  rights  intendents  have  authority  to  prevent  other  penou 

granted;    but   only  to  make  general  rules  for  the  entering  the  cemetery  for  the  purpose  of  interfering 

management  of  the  place,  as  that  it  should  be  closed  at  ^ij^  g^jh  planting  was  adopted  by  the  board,  and 

certain  hours :  at  a  board  holden  on  the  17th  September  1867,1* 

PerDovill,  C.  J.-That  planting  flowers  on  tht  grave  ^"  resolved  that  the  clerk  iwue  notices  to  tiiS 

was  keeping  the  monument  with  the  appurtentjowes  in  owners  of  pnvate  graves  planted  ^i^fljT^"^*^ 

repair  within  the  terms  of  the  granL  informing   them  of    the   intention  of    the   bosrf 

'  -^        ^  to  undertake  such  plantmg   themselTes  for  tM 

This  was  a  case  stated  by  justices  under  the  future. 

20  &  21  Vict.  c.  43.  Accordingly  notice  was  sent  to  ^Ers.  BoboUiaiBi, 

James    A8h])y.  of  Finchley,   in  the  county    of  that  no  person,  other  than  those  appointed  by  tbe 

I^Iiddlesei^  an  otlicer  duly  appointed  by  the  Burial  board,  would  be  allowed  to  enter  the  cemetery  fo 

Board  of  St.  Pancros,  in  the  said  county,  hereinafter  the  purpose  of  planting  or  keeping  up  the  gravei^ 

called  the  a|)i>eilant,  appeared  before  certain  justices  and  with  such  notice  a  list  of  prices  fixed  by  tbi 

to  answer  a  complaint  i)y  the  resfKindeat^  for  that  board  to  be  charged  for  planting  and  keeping  vp 

the  said  appi'Iluut  did  on  the  25th  Jan.  last  un-  graves  was  sent.    The  respondent*s  husband  harini 

lawfully  as^^ault  and  beat  the  said  respondent.  obtained  from  Mrs.  Bobotham  a  written  anthori^ 

Tlio   following    facts  were   proved :    That    the  to  plant  the  said  grave,  sent  the  respondent  and  her 

Burial  Board  of  St.  Tancras  had  provided  a  burial  aon  to  plant  it.    They  were  informed  of  the  onkr 

ground  at  Finchley,  under  the  provisions  of  the  of  the  burial  board,  and  required  to  desist  frai 

urial  Act  (1.5  &  IG  Vict.  c.  8,>),  and  that  the  ap-  planting  or  otherwise  interfering  with  the  grave; 

pcllant  was  an  officer  duly  appointed  by  the  said  but  the  respondent  commenced  to  dig  the  <^« 

board,  and  a  duly  sworn  constable.  space  between  the  curbstone  and  over  the  body  for 

The  respondent  was  the  wife  of  John  Harris,  a  the  puijiow  of  sowing  flower-seeds,  and  was  fo^^ 

gardener,    residing    at    Finchley.      On    the    17th  prevented  by  the  appeUwit,  who  acted  und«^ 

Aug.  1S57,  the  burial  board  made  a  grant  to  Ann  »n8tructions  of  the  board,  which  was  the  aUegcd 

Robotham,  of  which  the  following  is  a  copy:  assault.  xjjxi.^^u  ja_— 

interment  of  JoHTph  Robotham.  ,.l^^",n<>*  contended  that  the  respondents 

-  -  digging  the  grave  m  an  objectionable  manner,  or 

about  to  sow  improper   seeds,    and  both    paitiei 


Tho  burial  boanl  of  the  pftriah  of  St.  Pancraa.  In  the  coimty 
of  Mitli1It>-»ox.  i>»tablit(h(.>il  uuilor  the  Act  15  &  10  VicL  c  S.'k 

No.  i2s--B.vvirtuoYf  anAetpriswd  in  the  ICth  and  17th  waived  any  objection  which  might,   by  the  46th 

years  of  th"  n«i;rn  of  Her  Ma;i««y  Queen  Victori*.  iuiltuled  an  „,^*«^„  ,.*  ai   jp    o- -ir*  .♦  «    ,aa  u^^TiwJL  ^.j^  «* 

Act  to  aniond  tho  laws  concvVniuK  the  burial  of  the  dead  in  section  of  24  &  2i>  A  let.  c.  100,  have  been  made  ts 

tL»  iii('tru]nili:<.  wo.  the  burial  board  of  St  Pancma  aforesaid,  thc  justices  deCldlDg  the  case. 

beiii;:  an  incnM.railou  inorporal^d  by  antl  under  thj.  Pai.l  rpj     jugji^jeg   convicted  the  appellant,  bat  Ststcd 

Act.  lu  CMiislderatiuu  of  the  <um  of  ill.  2#.  to  n«  iu  hand  paid  ^1..         jt*«»"vc:o   uwu.iviw  hu^  c»|»p^mMu»,      ** V  ^TlT! 

by  Mrs.  Ann  Robotbam.  uf  Xo.  4.  guoens-ti-rracc.  St.  Pancraa.  this  case.     11  the  COUrt  Should  be  Of  opinion  that  tOS 

<1o  henrl'V  grant  and  c*iiiTey  unto  tbo  aaid  Ann  IlolK>tbam.  the  said  burial   board   was  duly  authorised  tO  insks  a 

right  and  priviie.-o  of  con.siruotiug  and  making  a  i>rivatc  rule,  order,  or  regulation,  that  no  person  Other  thss 

pnive.  and  the  t  xcIumvo  nirhts  of  bunal  and  intorroent  thoiv-     ♦k^-U   »^^L,^*^a   w„  «k^  ..:^  \^^^  .u^.i ^  u^ 

in  wh,n  made,  on  all  that  pl,ce  ot  land  six  feet  and  six  inches  t'^OSe   appomted  bv  the  said  board  Shonld  be  pCT- 

by  t\i-i)  feet  ami  six  inL-hea  wide.  8itu;ito  and  bting  in  the  mitted  to  enter  the  Cemetery  for  the  porpose  of 

Bt-oond  class  chaj^^i  pound  of  the  St,  Paucrasccmetory.hituntc  planting  the    graves,    then  the  conTlcuon   to  bs 

iu  the  uari!<h  01  Finch li\v,  iu  the  count  v  of  Middle8cx.  distin-  «„„-u«Ji    *v*u«-«l:„«,  *33.4.-«j  ^«  ^.,11  ^ir^w.* 

gulsh.Ml  hv  the  numl)er  i-l  in  ll>  K.    To  hold  tbe  same  to  the  qu««h«l»  Otherwise  tO  Stand  of  fuU  effect 

8:1  ill  Ann  liolMitbam  in  pornetuity  for  the  punK>ac  of  burial.  By  the  15  &  IG  Vict.  C.  85,  S.  81  it  Is  enacted  tilSft 

Bn:i  i.f  en^ctii.g  or  placing  therein  a  monument  or  atone,  but  from  and  after  the  consecration  of  ft  burial  ground 

if  the  .same  bIuiiI  not  i»o  po  erected  or  placed  wit hm  twelve .j  j     ..    j        *i.   *      a    *      *u  •  i.-                -j 

caivndrr7nomhBfr..m  the  da«o  thereof  (unieae  with  liceuce  pwvided    Under  that    Act,    the    paruhioncTS  and 

fwr  tuithor  time  obt:iiued  fr^mi  the  »ai>l  burial  board),  or  if  inhabitants  of  such  parish  shall  have  the  Same  rights 

Buch  monument  or  htunc  with  the  appurtenances  to  be  so  of  sepulture  in  SUCh  burial  giound  as  thCT  lespeo- 

enrted  or  plaeed,  shall  not  from  time  to  time  be  kept  in  f:-^!^ -,«,.m  u«<»»k..^  :»  «>u^u..-:-i                *       v.J^m1 

repair  by  the  owner  or  ownem  for  the  time  being,  acconliog  tively  would  have  had  in  the  bUTial  glWindor  bWltf 

to  hwrh  rules,  orders,  and  regulations  oa  have  been,  or  shall  grounds  in  and  for  their  respective  pansheS|  SObjeOt 

tnnn  time  t(»  time  het^eafter  be  iim<1c  by  the  said  burial  board  nevertheless  tO  the  provisions  of  the  Ack 

for  the  management  and  regulation  of  the  said  cemetery,  and  -p     ^^^.    no  . 

the  vaults,  graves,  and  monuments  therein,  this  grant  shall  be  ^J  seci.  00 : 

Void.    Uiven  under  the  conuuuu  seal  of  the  <<aiil  l)oard  this  Any  burial  board  nnder  rach  rettrietloiis  and  eonAtloM  ■• 

S7th  day  of  Aug.  IM7,                         CnARLin  GncESTi  they  think  proper  may  sell  the  ezchulve  ri|^t  off  bnlal  cithir 

(LJSL)                                  Clerk  to  the  Board.  in  perpetuity  or  for  a  UAUed  period  in  any  pail  of  asj  bntf 
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C.  P.]                                             AsHBY  (app.)  17*  Habris  (reap.)  [C.  P. 

ironnd  provided  by  such  board,  and  also  the  right  of  con-  authorised  to  construct  exactly  this  description  of 

tmclhur  anrTaoIcorpIacoof  bnrlal  with  thoexclufllverlKht  --ovn    on.^   oI^a   nraa  K/^«in/i    ♦r*  L-«^«  *\xia  Z^»^^  i^ 

« biiriiS  theW  either  In  perpetuity  or  for  a  limited  period,  »™\^»  and  sho   WES  bound    to  keep   this  grave  m 

Ad  Abo  the  right  of  erecUng  and  placing  any  monament,  repair.      What  then  IS  keeping  it  in  repair?     Could 

pmTertope,  tablet,  or  monumental  injscrlptlon  in  such  burial  it  be  said  that  it  would  be  right  to  let  thistles  and 

f*"""^  weeds  grow  upon  it  ?     The  degree  of  repair  must 

^abject  to  the  payment  of  fees,  &c.  to  the  incumbent,  depend  on  the  nature  of  the  thing ;   and  so  long 

By  sect.  38 :  as  the  condition  of  the  grave  does  not  offend  against 

The  general  management,  regulation,  and  control  of  the  decency  and  propriety,  it  seems  to  me  that  Mrs. 

■rial  groupie  proTided  under  this  Act  6hall,  subject  to  the  Robotham  must  be  the  judge  of  what  is  a  proper 

irorlaionB  of  this  Aet  aad  the  regulations  to  be  made  there-  gt^to  of  repair.     Suppose  a  person  has  an  exclusive 

mder,  be  vested  in  and  exercised  by  the  respective  burial  .   i^  "     v^/a**.     k^w^^^o^m  ^«oi/u  um  ima  vA^tuY^ 

K)«rda  proTidlng  the  same,  provided  that  any  question  which  right  tO  a  pew  and  IS  liable  to  keep  it  m  repair  ;  he 

hall  ariae  tooching  the  fitness  of  any  monumental  inscription  is  not  confined  to  one  description  of  repair,  but  has 

Jacedin  any  partof  the  consecrated  portfpns  of  such  ground  a  right  to  the  enjoyment  of  the  pew,  and  to  put 

haU  bo  determined  by  the  bishop  of  iSxe  diocese.  ^^^-^^^^  cushions,  and  carpets  in  it  fand  that  is  Sot 

-r  r  nu     n  r\  n   e     xi.           ^^    ^     rm-t-.i  bccause  he  has  a  right  to  the  freehold  but  to  the 

l/'Jv^  ^'  *•'  "^'  *      appellant—The  bunal  ^g^  of  it.    If  I  entertained  any  doubt  as  to  the  con- 

nard  had  power  to  manage  the  oimetery  and  to  gtruction  of  this  grant,  I  should  find  it  removed  by 

nake  rules  and  regulations,  and  if  there  was  any  ^^at  has  been  done  since  the  grant  was  made  and 

wwer    under  the  grant  to  plant  graves  it  was  a  t^e  stone  erected.    Mrs.  Robotham  has  always  em- 

wirer  to  be  exercised  according  to  the  rules  aiid  ployed  therespondent's  husband  to  plant  flowers  on  the 

jgulations  of  the  board.    The  board  did  not  put  a  ^ave  up  to  the  time  that  the  present  rules  were  made; 

(top  to  the  pUntmg,  but  only  required  that  it  should  l^^  the  exercise  of  the  privilege  for  so  long  a  time  ii 

w  done  by  their  servants,  so  that  it  might  he  done  g^^ng  evidence  to  show  what  was  the  intention  of 

n  A  proper  manner.    There  was  no  power  under  the  ^he  parties  when  the  grant  was  made.    The  burial 

Snnt  to  plant  graves,  as  the  soil  was  not  conveyed  |,oarf  have  no  power  to  make  reguUtions  which 

lor  any  right  19  the  soil  but  only  the  nght  of  mter-  ^ould  interfere  with  what  they  hiTve  granted.    If 

nent  and  ercctmg  a  monument.  they  had  such  a  right  as  they  now  claim,  they 

coudd  say  that  they  would  onlj  grow  vegetables  on 

Grantham,  for  the  respondent — ^Whatever  power  the  grave  for  their  own  profit.    They  have  granted 

the  board  have  to  make  regulations,  they  must  be  it  in  perpetuity,  and  what  right  have  they  to  inter- 

Biade  before  the  Und  is  sold  for  burial  purposes,  fere  with  it  now?     I  think  that  the  magistrates 

After  the  exclusive  right  of  burial  in  any  portion  of  were  right,  and  that  the  appeal  should  be  dismissed 

the  land  has  been  purchased  the  board  cannot  impose  ^ith  costs. 
regulations  as  to  that  part  of  the  land  which  would 

be  in  derogation  of  their  own  grant.    What  the  Willes,  J.— I  am  of  the  same  opinion.    The 

respondent  was  doing  was,  in  jwint  of  fact,  repairing  question  turns  entirely  on  the  effect  of  the  grants 

the  grave,  and  the  only  regulations  the  board  can  and  in  construing  it  we  miist  have  no  regard  to  the 

make  is  as  to  when  and  how  that  shall  be  done,  but  words,  "rules,  orders,  or  regulations  as  shall  from 

they  cannot  exclude  the  grantee.  time  to  time  hereafter  be  made  by  the  said  burial 

board,"  because  this  is  a  question  of  right,  and  if 

Powell^  in  reply. — ^The  fallacy  in  the  argument  on  the  right  has  been  conveyed  by  the  grant,  it  would 

flie  other  side  is  that  it  proceeds  on  the  supposition  be  repugnant  to  the  grant  that  the  board  should 

that  a  right  to  the  soil  passed  by  the  grant.    It  is  make  these  regulations.    The  proper  construction  of 

not  a  grant  at  all,  but  only  a  licence.    He  cited  the  words  is,  that  general  rules  for  the  management 

Brynn  v.  Wluttler^  8  B.  &  C.  288.  of  the  place,  and  not  affecting  rights,  may  be  made 

as  that  the  cemetery  should  be  closed  at  certain 

BoviLL,  C.J.— I  am  of  opinion  that  the  decision  hours  or  times.  Then  did  the  grant  convey  tbe 
of  the  magistrates  was  right  The  burial  board  right  in  question  ?  I  think  it  clearly  did.  In  Com. 
had  power,  under  sect  33  of  the  Act,  under  such  re-  Dig.  Tit.  Cemetery,  B.  it  is  said  that  there  are  two 
strict  ions  and  conditions  as  they  might  think  proper,  rights  of  burial.  First,  the  common  right  of  everp* 
to  sell  the  exclusive  right  of  burial,  either  in  per-  parishioner,  but  that  is  only  a  right  to  be  buried  in 
petuity  or  for  a  limited  period,  in  any  part  of  any  the  parish,  and  not  in  any  particular  place,  even 
boiial  ground  provided  by  them,  and  also  the  right  though  there  is  a  custom  for  a  family  to  be  buried 
of  erecting  and  placing  any  monument,  gravestone,  in  a  particular  part  of  the  churchyard.  Then  there 
tablet,  or  memorial  inscription  in  such  burial  is  another  sort  of  right  of  burial,  which  could  not 
ground.  The  board  having  this  jwwer,  might  have  be  granted  by  the  rector  by  parol,  and,  probably, 
imposed  restrictions  or  conditions  when  the  applica-  not  under  seal ;  certainly  not  so  as  to  bind  future 
tion  was  made  to  them  by  Mrs.  Robotham  for  a  rectors.  That  is  such  a  right  as  is  referred  to  in 
place  to  bury  her  husband  in ;  but  they  granted  the  case  in  8  B.  &C.  This  Act  was  probably  passed 
her,  by  an  instrument  under  their  seal,  certain  to  meet  that  case ;  and  it  seems  to  me  that  a  grant 
rights,  and  in  that  instrument  there  are  no  of  this  description  by  a  reef  or  might  be  open  to  the 
restrictions  or  conditions  which  prevent  her  planting  objection  that  the  rector  might  sow  and  reap  Uie 
flowers  on  this  grave.  But  the  case  does  not  crop  between  the  monument  and  the  curb'Stone, 
rest  simply  on  the  absence  of  conditions,  we  must  but  that  is  excluded  here  by  the  character  of  the 
see  what  the  terms  of  the  grant  are.  It  is  a  grant  burial  board,  and  I  think  that  the  rule  which 
of  the  right  and  privilege  of  constructing  and  would  apply  to  a  rector  does  not  apply  here,  and 
making  a  private  grave  and  the  exclusive  rights  of  that  it  is  excluded  by  the  terms  of  the  grant  as 
burial  and  interment  therein  when  made,  and  of  Mrs.  Robotham  would  have  been  entitled  to  cover 
erecting  or  placing  thereon  a  monument  or  stone,  the  whole  of  the  ground  by  a  monument,  and  if  she 
with  a  condition  that  if  such  monument  or  stone,  did  not  choose  to  do  that  she  might  leave  a  small 
with  the  appurtenances,  shall  not  from  time  to  space,  and  as  she  might  repair  the  monument,  so 
time  be  kept  in  repair  by  the  owner,  the  grant  she  may  keep  this  space  in  decent  repair,  and  I  can- 
shall  be  void.  Under  this  grant  a  private  grave  was  not  underatand  why  she  may  not  plant  in  such  a 
made  with  headstones  and  a  curb  round  the  way  as  is  decent  and  usual,  and  has  been  considered 
grave,  leaving  an  open  space  in  the  middle,  so  for  centuries.  That  is  not  a  notion  derived  from 
What  then  was  the  monument  or  stone  with  the  ancient  books,  but  is  in  accordance  with  the  habits 
appurtenances,  and  what  the  erections  which  were  and  customs  of  the  country  in  which  wo  live, 
made?    It  leems  to  me  that  Mrs.  Robotham  was  Com.  Dig.  tit  Cemeterx,  C«  shows  that  in  the  case 
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of  monuments  in  charches  fitting  memorinli  of  the 
dead  mnjbcputnp  snch  aa  coats  of  arms  and  hatch- 
menta.   anil   the  right   ia  not  iimitcd    to  a  mera 
raeinorial  itone,  and  a  remedy  exists  it  they 
"  ~  Bing,  136.)    ' 

1  apiieacs  to  be  that  thia  iraa  a 
grant  01  an  exclusiTC  licence  and  right  to  do  all  such 
ihinpa  as  arc  decent  for  a  memorial  of  the  dead. 
and  Mrs.  Robotbam  seems  to  hare  done  nothing 
more.  I  think,  therefore,  that  the 
should  be  affirmed  with  cotta. 


Btlbb,  J. — I  am  of  the  iBme  opinion.  Hiia  is 
an  appeal  from  justices,  and  it  must  be  taken  that 
they  went  into  all  the  facts  material  for  their 
decisioo.  There  i*  abundant  evidence  of  what  has 
passed  since  the  year  1837,  and  there  can  be  na 
doubt  that  it  was  the  praclice  in  that  year.  St. 
Pancras  is  a  large  parisli,  and  is  inhabited  by  dif- 
ferent classes,  some  of  whom  only  hare  a  right  to 
be  buried,  and  to  occupy  the  ground  till  they  are 
consumed,  and  make  room  for  otiiers ;  but  this  is 
nu  exclusive  grant  in  perpetuity,  and  no  doubt  it 
was  the  naage  when  the  grant  was  made  for  people 
to  plant  their  grares,  and  being  the  usage  the  boaid 
cannot  derogate  from  their  grant. 

Jmigmtut  for  Ai  mpcmiail 

Attorocy  for  the  appellant,  W.  D.  Cwptr. 

Attorney  for  the  respondent,  Ricktitt. 


7^  96lk  sKd'on  of  tlie  Mttrapola  Slanaormtnt  AtU 
Amtniimtnl  Art  (35^2G  Vict.c.  l02),irAiri  rmin'ru 
lial  "  no  txiiling  road,  paiiage,  or  imy  shall  btjormtd 
or  laid  out  far  building  as  a  alrnl,"  aiileu  q/  artrlain 
icidlh,  dofM  not  ajqilf  to  ntie  AonJM  irAoK  Aurt  gar- 
deni  abut  udob  a  road  lehiri  the  buiittrM  of  other 
hotatM  hart  begun  to  Iny  out  for  bailding  ni  a  street, 
tvtn  ollhaugh  the  oicner  hat  trrrltd  a  nrio  fence 
itltad  of  that  Khich   divided  hit  groand  front  the 


prei 
This 


1  appeal  uniler  the  provisions  of  the 
le  20  &  21  Vict.  c.  43,  against  the  decision  of 
Mr.  Maude,  a  police  magistrate  for  the  metropolia, 
ilismiising  a  complt^iit  made  by  the  appellants 
against  the  tesponJent. 

The  information  and  complnint  were  duly  laid  by 
(he  clerk  to  the  appellants  on  the  ."^th  Nov.  18GT, 
ind  upon  them  a  summons  was  issued  commanding 
the  respondent  to  apjiear  and  answer  the  matter  of 
ihe  said  complaint  on  the  lljth  Not.  At  the  relurn 
i]f  the  summooH  both  parties  appeared,  the  case  was 
Fully  argued,  and  ju<lgment  wna  reserved  till  the 
L'liih  day  of  the  some  month,  when,  after  taking 
'imeto  crmsider.  it  was  further  adjourned  to  the 
4th  Feb.  I6G8,  when  the  magistrate  formally  pro- 
I'lunced  judgment,  and  dismisM-d  the  said  informn- 
lion  and  complaint ;  but  at  the  instance  of  the 
.■l^tlanls,  who  were  dissaliified  with  Ihe  decision 
ill  point  of  law,  he  gnnlcd,  for  the  opinion  of  tlie 
Court  of  Common  Pleas,  a  case,  of  which  the 
fiilluwing  arc  the  material  parts. 

The  respondent  is  Ihe  lesaee  for  a  long  term  of 
vears  of  certain  property  situate  on  the  south  side 
•f  Hither  Grecn-Iane,  near  to  the  Lcwisbam  and 
Brottilejr  rMd,  LewUhu). 


[CP. 

The  respondent's  property  ia  botuided  00  Ibt 
north  by  Hither  Green-lane,  and  on  the  aonllltjl 
road  called  Lady  well-park- road. 

Hither  Green-lane  ia  a  road  whicli  bM  been  ttm 
time  immemorial  a  public  highway,  and  has  btcn 
from  time  to  time  repaired  by  die  parish  anthotitita 
It  is  of  irregular  width,  bring  niDeteen  feet  ta 
twenty  feet  wide  in  some  places,  and  inovuiDi  to 
twenty-three  feet  to  twenty-toor  feet  in  otber^  bat 
in  no  part  exceeding  twenty- five  feet. 

Hither  Green-lane  hia,  within  the  past  year  or 
thereabouts,  been  fonned  and  laid  out  for  baiUiit 
as  a  street  for  the  purposes  of  carriage  trafll& 

The  respondent  has  erected  eleven  honaea  oa  bia 
land,  and  placed  those  houses  so  as  to  front  ths 
Ladywell  Park-road,  which  is  a  new  road  laid  oot 
for  building  purposes.  The  respondent's  hauMS 
have  long  narrow  strips  of  garden  behind  eiteodiif 
to  the  Hither  Green-lane,  from  which  tbey  an 
divided  by  an  oak  park  fence  with  a  gate  to  tvk 
affording  an  approach  froui  and  exit  to  tbe  Hilkr 
Green- lane. 

Tbe  respondent's  said  houses  were  eoei[ilel(d 
about  18S6,  and  at  that  time  the  reapondent's  Isad 
woa  divided  from  Hither  Giecn-lanc  by  ■  bank  and 
thorn  fence  thereon.  When  the  honies  were  com- 
pleted the  respondent  caused  the  fence  tobegnibbfd 
up  and  the  bank  to  be  levelled,  and  set  tbe  line  d 
the  present  oak  fencing  about  three  feet  within  the 
outermost  edge  of  the  old  bank. 

The  reapondent's  oak  fencing  is  placed  several 
feet  within  the  distance  of  twenty  feet,  meainiiui 
from  the  centre  line  or  crown  of  the  roadway  alone 
a  right  line  drawn  at  right  anglea  to  tbe  conrse  <i 
the  laid  street. 

The  respondent  has  himself  done  no  act  towatdi 
forming  or  laying  out  Hither  Green-lane  oi  a  street 
for  the  purpose  of  carriage  traffic  otherwise  than  t» 
far  as  the  removal  of  the  old  thorn  fence  and  eree 
tion  of  the  Oak-park  fence  maybe  such  act,  norbU 
he  any  present  intention  of  doing  any  such  act  or 
putting  up  any  building  fronting  toward*  Hilbs 

There  are  houses  erected  and  built  by  other  pet- 
son*  in  Either  Green-lane. 

A  copy  of  the  bye-law,  which  was  duly  made  ty 
the  appellants  in  pursuance  of  their  powen,  and  tb* 
validity  of  which  is  not  disputed,  is  to  be  found  ia 
the  appendix  hereto^  and  is  to  be  taken  aa  tonning 
part  of  the  casa 

The  appellants  contend  that  on  the  above  Uttt 
the  magistrate  ought  to  have  convicted  the  reapon- 
dent ;  that  tbe  Ddth  section  of  the  25  &  36  Vict,  c 
1U2,  clearly  contemplates  the  street  being  made  tbe 
full  width  of  -10  feet,  measuring  20  feet  on  cadi 
side  of  the  centre  line  of  the  roadway  to  tbe  nearest 
external  wall  fence  or  boundary  of  the  honsn  v 
land  on  each  side  of  the  street ;  that  for  tlie  par- 
poses  of  the  Act  the  part,  whether  wall  fence  or 
building  abutting  on  the  street,  is  to  be  deemed  ths 
front,  although  the  same  plot  of  land  may  also  abot 
another  street,  and  although  a  house  or  building 
itioned  street  maybe  erected 


fronting  the  last- 


thereon;  that  there  need  be  no  act  by  or  intention 
of  Ihe  particular  owner  to  form  or  lay  out  his  land 
for  building  purposes,  but  that  it  the  old  road  be  in 
fact  formeJ  or  laid  out  for  building  purposci  as  a 
street  for  carriage  traffic,  all  the  land  on  each  (ids 
situate  within  30  feet  of  the  centre  line  or  crowv 
of  the  roadway,  must  be  laid  into  the  new  atieet  a* 
formed  for  building. 

The  respondent  contends,  on  the  other  band,  th^ 
unless  and  until  some  act  of  user  or  intention  to 
build  happi'n  or  exist  on  the  part  of  the  individual 
owner  of  Uiid  frontiog  tbe  new  itreet,  or  nnleM 
or  nntil  he  do  louie  forther  act  than  Uiat  nbor* 
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ietalled  to  lay  out,  or  concert  in  laying  out,  such 
itrect,  he  is  not  liable  to  bo  called  upon  to  set  back 
his  fence,  leaving  a  space  of  20  feet  between  it 
md  the  centre  or  crown  of  the  roadway,  and  that 
particularly  in  the  present  case,  as  his  houses  front 
to  the  Lady  well  Park-road,  the  provision  of  sect.  08, 
and  of  the  bye-law,  do  not  extend  to  compel  him  to 
■et  the  oak  fencing  back  to  the  required  distance ; 
nor  is  he  to  be  forced  thus  to  give  up  and  throw 
into  the  new  street  so  much  of  his  property  as  lies 
between  the  existing  boundary  and  the  line  of  20 
feet  measuring  from  the  centre  or  crown  of  the  road- 
way in  Hither  Green-lane. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  facts  before  appearing,  the  line 
of  the  respondent's  oak  fencing  ought  to  be  set 
back  to  a  distance  of  20  feet,  measuring  southward 
from  the  centre  line  or  crown  of  the  roadway  in 
Hither  Green-lane. 

If  the  court  shall  be  of  opinion  in  the  affirmative, 
the  respondent  is  to  be  convicted  in  the  penalty  of 
iOs.f  but  if  the  court  shall  be  of  opinion  in  the 
negative,  then  the  decision  of  the  magistrate  is  to 
stand  affirmed. 

The  following  are  some  of  the  bye-laws  referred 
to:— 

L  Foar  weeks  st  the  least  before  any  new  street  shall  be 
laid  oat,  wiiUen  notice  shall  be  gWon  to  the  MetropoliUn 
Board  of  Works  at  their  office.  Spring-gardens.  In  the  coanty 
of  Middlesex,  by  the  person  or  persona  intending  to  lay  out 
neh  new  street,  stating  the  proposed  leTcl  and  width  thereof, 
and  arconipanled  by  a  plan  of  the  ground,  showing  the  local 
■itoation  of  the  same. 

T  Forty  feet  at  the  least  shall  be  the  width  of  e^ery  new 
street  intended  for  carriage  trsfflc;  twenty  feet  at  the  least 
shall  be  the  width  of  erery  new  street  intended  only  for  foot 
IraiBc.  ProTided  that  the  said  width  respectiyely  shall  be 
eoostmed  to  mean  the  width  of  the  carriage  and  footway 
only.  excloslTO  of  any  gardens,  forecourts,  open  areas,  or  other 
spaces  in  front  of  the  houses  or  buildings  erected  or  intended 
to  be  erected  in  any  street 

4.  The  measnrement  of  the  width  of  every  new  street  shall 
be  taken  at  a  right  angle  to  the  coarse  thereof,  half  on  either 
side  to  the  centre  or  crown  of  the  roadway  to  the  external 
wall  or  front  of  the  intended  houses  or  buildings  on  each  side 
tbenof.  but  where  forecourts  or  other  spaces  are  intended  to 
be  left  in  front  of  the  bcnises  or  buildings,  then  the  width  of 
ttie  street  as  already  defined  shall  be  measured  from  the 
eentre  line  no  the  fence  railing  or  boundary  dividing  or 
faitended  to  dWide  such  forecourts,  gardens,  or  spaces  from 
the  pablio  way. 

7.  In  this  bye-law  the  word  "street  **  shall  be  interpreted  to 
apply  to  and  include  any  highwsy  (except  the  carriage  way  of 
any  turnpike-road)  and  any  road,  public  bridge  (not  being  a 
eoanty  bridge),  lane,  footway,  square,  court,  alley,  or  passage, 
whether  a  thoroughfare  or  not,  and  a  part  of  any  such  high- 
way,   road,    bridge,   lane,   footway,   square,   and   alley  or 


In  caee  of  any  breach  of  the  regulations  contained  in  this 
bye-law.  the  offender  shall  bo  liable  for  each  offence  to  a 
penalty  of  4Qs^  and  In  case  of  a  continuing  offence,  to  a  further 
penalty  of  30«.  for  esch  day  after  notice  thereof  from  the 
JletropoUtan  Board  of  Works. 

PhVhrick  for  appellants.— The  magistrate  finds 
that  Hither  Green-lane  has  within  the  past  year  or 
thereabouts  been  formed  and  laid  out  for  building 
as  a  street  for  the  purposes  of  carriage  traffic.  That 
being  the  case,  the  respondent  is  liable  under  tlie 
second  and  fourth  byclaws,  although  the  land  at 
the  back  only  of  his  houses  abut  upon  the  lane. 
In  the  case  of  The  Metropolitan  Board  of  Workt  v. 
Cor,  19  C.  B.,  N.  S.,  449,  in  which  it  was  held  that 
this  OSth  section  did  not  apply  where  the  building 
abutted  in  the  rear  upon  an  old  lane  called  Ilob- 
lane,  which  was  of  less  width  than  forty  feet ;  the 
lane  was  not  laid  out  at  all,  and  nothing  was  done 
by  the  defendant  towards  altering  the  fence  between 
the  lane  and  his  building  land.  It  was  held  in 
Tayfor  v.  The  Metropolitan  Board  of  Works^  L.  Kcp. 
2  Q.  B.  213,  that  the  defendant,  by  taking  down  an 
Did  fence  and  erecting  a  permanent  one  did  begin 
U>  form  and  lay  out  the  road  for  building  as  a 
itreeL 

Codd  for  retpondeiit.— Willet,  J.  said,  in  the  case 


of  The  Metropolitan  Board  of  Works  v.  Cox,  "The 
meaning  of  the  98th  section  of  the  25  &  26  Vict, 
c.  102,  evidently  is,  that  the  street,  on  which  the 
houses  front  is  to  be  of  the  prescribed  width.  I 
must  own  I  should  have  thought  it  a  question  of 
fact.'*  Here  that  qucation  of  fact  is  found  by 
the  magistrate,  and  his  decision  that  the  backs 
of  the  respondent's  houses  abut  upon  the  Hither 
Green-lane  is  an  answer  to  the  appellants  con- 
tention. 

Philbricky  in  reply,  cited 
Jieff,  V.  Fullford,  33  L.  J.  122,  M.  0. 

WiLLES,  J.— I  am  of  opinion  that  the  magistrate 
was  right,  and  that    his    decision    ought    to    be 
affirmed.    This  will  be  clear  when  the  frame  of  the 
section   is  considered.      The  Metropolitan    Local 
Management  Acts  Amendment  Act  (25  &  2G  Vict, 
c.   102)  provides  by  the  98th    section  that   "No 
existing  road,  passage,  or  way,  being  of  a  less  width 
than  40  feet,  shall  1^  hereafter  formed  or  laid  out 
for  building  as  a  street  for  the  purposes  of  carriage 
traffic,    unless    such    road,    passage,    or    way    be 
widened  to  the  full  width  of  40  feet,  the  measure- 
ment of  the  width  of  such  street  to  be  taken,  half 
on  either  side  from  the  centre  or  crown  of  the  road- 
way to  the  external  wall  or  front  of  the  houses  or 
buildings  erected,  or  intended  to  be  erected,  on  each 
side  thereof ;  but  where  forecourts  or  other  spaces 
are  intended  to  be  left  in  front  of  the  houses  or 
buildings,  then  the  width  shall  be  measured  up  to 
the  fence    or   boundary  dividing  or   intended    to 
divide  such  forecourts  or  spaces  from  the  public 
way  ....    And  any  road,  passage  or  way  here- 
after to  be  formed  or  laid  out  for  either  of  the  pur- 
poses aforesaid,  shall  be  deemed  to  be  a  new  street, 
and  become  subject  to  all  the   provisions  of    the 
recited  Acts  and  this  Act,  and  to  the  provisions 
and  penalties,  and  under  any  bye-laws  made  or  to 
be   made,    in   pursuance    thereof    in   relation    to 
sewerage,  drainage,  or  paving,  and  to  width,  con- 
struction, surface,  inclination,  and  other  require- 
ments and  particulars."  Now  it  is  found  in  the  case 
that  the    respondent   has    himself    done   any   act 
toward  forming  or  laying  out  this  lane  as  a  street 
for  carriage  traffic,  otherwise  than  so  far  as  the 
removal  of  the  old  thorn  fence  and  erection  of  the 
oak  park  fence  may  be  such  act,  nor  has  he  any 
present  intention  of  doing  any  such  act  or  putting 
up  any  building  fronting  towards  this  lane.  I  think 
it  is  not  sufficient  to  show  that  the  fence  has  been 
altered,  but    care    must    be    taken  to    fix  upon 
the  person  who  has  committed  an  offence  under  this 
section.    The  defendant  had  an  old  fence  which  he 
took  down  ;  he  put  a  new  one  a  little  way  back,  but 
not  back  so  far  as  to  be  20  feet  from  the  middle 
of  the  old  road;   can  this  be  said  to  have  been 
forming  or  laying  out  for  building  as  a  street  for 
the  purposes  of  carriage  traffic?    There  was  no 
intention  to  build,  nor  any  act  towards  committing 
an  offence.    The  decision  in  the  tase  of  Taylor  v. 
Metropolitan  Board  of  Works  proceeded  mainly  on 
the  ground  that  the  defendant  intended  to  lay  out 
the  road  as  a  street,  as  appears  from  the  conclusion 
of  the  judgment  of  my  brother  Blackburn.    Thon? 
is  no  such  evidence  here  ;    indeed  the  case  finds 
the  contrary ;  the  magistrate's  decision  will  there- 
fore be  affirmed  with  costs. 

Btles,  J.-  I  am  of  the  same  opinion.  Here  the 
respondent  is  a  largo  owner  of  hind  adjacent  to  a 
lane,  in  which  probably  some  one  had  formed  an 
intention  to  build  ;  but  there  was  no  such  intention 
on  the  respondent's  part.  Tiiis  is  a  serious  question, 
and  it  would  not  do  to  hold  that  an  Act  of  Tarlia- 
raent  can  take  away  a  man's  land  without  distinct 
words  to  that  effect.    Moreover  this  seems  to  mc  to 
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Q,  B.]       'Lt.rmD  v.  Otbbt — Dukb  of  Bccclbcoh  d.  Metk3politui  Boud  or  Woses. 


ba  vitlun  the  dediii 


1  concerniDg  the  Uob-laae 
Jitdgmtntjor  n^umdcnU. 


Attorney  for  rapondent,  SlnnighilL 


Btimtcn-nl-LaT. 

Saturdas,  Alaif  2,  1803. 
LiTASD  V.  Overt, 


Extaptian  fnm  tumpikt  fotlt  of  clergyman  on  panxiiat 
Imtiaat — Exieiuion  of  txemplion  to  otAer  ptrtcxt  ac- 
eanpaM/ing — 3  Gto.  i,  c  126,  j.  32. 

A.  Ttetor,  vicar,  or  airalt  ahilal  going  to  or  rtiamiag 
from  vuiliag  a  siei  parishioner  within  Ma  parith  lioet 
■•       ■•  ■■        ■  a-npihe  toU  gtctn  him  bf 


of  hit  having  h 

hit  curriagt  at  U 


icife  and  daagAuri  with  him  in  hit  carriage  at  tie 

Ttiii  wat  a  cue  itatcd  bj  two  josticcs  of  Mid- 
dleKx  under  20  &  21  Vict.  c.  43.  The  nutcrUI  facU 
of  the  COW)  wtrc  as  f olluirs : — 

The  defendant,  perpetiuil  curate  of  St.  Jobn'i, 
Wemby,  was,  on  the  2-Jnd  Oct.  last,  seat  for  to 
Tuit  a  liclc  paruhloner  within  that  pariah,  and  pro- 
ceeded to  do  BD  in  a  pour  carrit^e  drawn  by  one 
pony,  taking  with  him  in  his  carriage  hii  wife  and 
two  daughter!.  TbewholejoDmey  could  hare  been 
made  through  the  defendant'!  own  pariih,  bat  the 
diitance  was  ahortened  about  a  mile  by  going  into 
tbe  tompilcc  mad  which  wai  in  another  parish.  On 
tiiii  tnmpilce  road  wai  the  Shecpcote  toll-gate,  at 
which  gate  the  complainant  demanded  payment  of 
toll  from  the  defendant.  The  defendant  refused 
and  claimed  exemption  under  8  Geo.  4,  c.  1  iG  a.  32, 
M  being  perpetual  curate  of  the  eccleiiaitical  dis- 
trict of  St.  Jobo,  Wemby,  then  going  to  Tiait  a  sick 
pariahlouer  within  hij  own  district  or  pariah.  At 
the  hearing  before  the  justices,  the  complainant 
Gimtended  that  eren  if  the  diffendant  irerc,  under 
the  drcnmitances,  exempted  from  the  payment  of 
toll,  the  exemption  could  not  bo  held  to  extend  to 
the  other  persons  (lo  wit,  hii  wife  and  two 
daoghten)  who  were  with  him  in  the  carriage  at 
the  time.  The  defendant  was  convicted  in  a  penalty 
of  one  abiUiDg  nod  coats,  and  at  his  rcqueat  the 
pre«eat  case  was   alated  for  the  opinion    of    the 

8  Geo.  4,  c.  126,  a.  3:.',  enacts  "  that  do  toU  aball  be 
dmnanded  or  taken  by  virtae  of  this  or  any  othct 
Act  or  Acts  of  Parliament  on  any  tumpikc-road 
....  from  any  rector,  Ticar,  or  curate  going  to 
or  returning  from  Tiaiting  any  sick  parishioner,  oi 
on  other  hit  parochial  duty  wilhin  his  parish." 

StntlOH,  in  support  of  the  connctlon,  argued 
that  tbe  exemption  given  by  8  Geo.  4,  c.  I2'>,  I.  32, 
to  clergymen  attending  their  parochial  businesBi 
was  a  personal  one,  and  did  not  apply  to  any 
number  of  persons  nhom  he  might  choose  to  take 
-with  him  in  his  carriage  for  an  airing.  [C' 
scsn,  C.  J, — The  question  is  whether  the  in 
diate  pnrpose  of  the  jonmey  was  not  that  for 
which  the  statute  giTcs  him  exemption.  If  tbe 
real,  boni  fide  object  of  hia  journey  was  to  Tiait  a 
irick  parishioner,  can  it  l>e  said  that  ho  may  not 
take  his  wife  and  daughters  along  with  him  to  enjoy 
tbe  benefit  of  the  drive?]  On  the  same  principit 
mf^t  be  not  take  twenty,  or  any  nnmtier  of  per- 
■on  Tith  turn?    [Cockbdu,  C.  J.— The  juticee 


[El. 

the  present  case  thought  that  the  mere  pnsescs 
the  carriage  with  the  clergyman  of  his  wife  ud 
o  daughter*  nas  fatal  to  his  claim  of  eiemptioo, 
and  that  is  certainly  going  too  far.  U  the  cter^- 
man  were  in  any  way  abnaiog  the  ^emplton  (ina 
him  by  statute,  that  would  be  a  diffdvnt  matter. 
"lackbukk,  J— It  would  be  a  different  thing  it, 
hilst  taking  hi*  wife  and  daoghten  out  for  u 
airing,  the  clergyman  ioddeDtally  called  oa  a  dck 
pariabioQcr ;  but  here  the  jnstices  find  that  it  *u 
exactly  the  other  way.] 

J/ocnamara  for  the  appellant  waa  not  called  on. 


T^inM  Kiii/ianLmtnl  Act  1PG2 — Damage  ty  torla 
tmder—Reniocal  of  a  j«((y— ^iid/ados  of  law!  fti 
mnler  frontage— Aicnrd  under  I^ndt  ChiKt  CoMiB- 
dation  Act  1645 — "  Iiijtiriou^jj  affecting"  o/pitmim  ; 
— Principle  of  coi^itiaation — Ziisi  ot  privaej  atd 
pnaptct — EciiUnce  of  unipiro — Adminibifil]/. 

The  plaintiff  ia  the  proprietor,  under  a  katt  fitn  lit 
Croirn,  of  a  manaion,  gnrden,  andpreaiiu  at  lllili- 
kail,  called  Montagu  Hovte,  tht  bad:  /rant  of  ickidi, 
vp  to  a  rttent  period,  oLvlted  immtdialelg  ma*  lit 
Itivrr   Thame*,  KhicA  at  high  vatrr  Jbiced  yptolU 

girdea  icall.  In  the  garden  wa*  a  itoae  UairtaK, 
longing  to  the  plaintiff,  Itiulina  dom  lo  a  caoif  nn, 
orjctly,  nhii-h  txltadid  from  high  to  hut  icatrr-mart, 
and  fur  vpirarde  efiixlg  ueart  patt  had  belonged  to  ati 
(<(R  rtjiairtd exelaaicclgbv  the  plaintiff,  andhiiprt^ 
deceiaori,  ooeapanti  of  Alontagu  Botae,  ^tdhaiin* 
Vieil,  eic/uiiiyly.  bg  him  and  them,  for  laitdiig  toab, 
friiil,  ice,  v^etablei,  and  other  comniodiliet  for  the  at 
of  the  famtig  and  AouiehuliI,  and  for  eadiaMng  iij- 
gagt,  ^-c,  togalkence  bj/riverandua,<mth»occatia»l 
of  the  plainliff'sjounKgt  to  Scotland, 
Bg  the  eonalTvclion,  ^  the  defendanta,  of  the  xortt  of  At 
Thames  Embankiaent,  under  the  povm  of  their  Alt 
{the  Thaatn  Embankment  Act  1862),  thU  cfiucwv 
iriu  tntirelu  deatroged.  and  the  ichole  masa  of  nittr, 
Khich  had  thitherto  Jloiced  eloie  up  to  lie  phinlifft 
garden,  and  formed  an  aeeesi  bi/ water  to  iii  premum, 
wat  remoi:ed,  and  in  ita place  an  embanhntHl,  inttaU 
to  be  vied  aa  a  public  foot  and  carriage  roadraii,  ml 
mbntiluled.  The  plj'intiff  gaee  notice  lo  the  itjef 
dania  that  he  claimed  to  be  otcner  of  the  mKKmjr,  md 
of  the  mantion,  and  other  hereditamenta,  at  ttuteindr 
a  certain  leate  and  agreement*,  for  a  certain  Itrm 


imed  compenaation,  Ut  tilt  ai 
of  10,000/.,  03  icellfar  the  entering  vp„n  and  taking  ^ 
the  taid  muMimv,  aafor  the  remoral,  and  obfnKfM 
of  the  tat  andeaJogme'nlfOfthe  laid  laxding /Jate,  mi 
for  all  other  damage  villained  bg  Ai'n  bg  fie  depn- 
riation  of  the  laid  mamion  and  hcrtditamrntm,  and  h 
the  otherwiae  injuriously  affecting  if  Ike  tame,  ig  ai 
execution  by  the  defendanta  of  the  laidicart*  anlho- 
riatd  bg  the  taidAcI,  and  bg  the  exatitt  oflhepoKVI 
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The  Duke  of  Bucolbuoh  JLim  Qubensberry  v.  Metropolitan  Board  of  Works.       [Ex. 

mUicn  for  the  interest  of  the  plaintiff  in  the  Per  Martin  and  Channell,  DB.^The  evidence  of  the 

nueway,  pier,  and  jetty^  and  for  the  shutting  umpire  was  admissible  for  the  purpose  of  sfiowing  the 

the  said  landing-place,  and  for  the  damage  by  award  to  be  void,  and  so  far  as  it  was  relevant,  it 

predation  of  the  said  mansion,   ^c,   by  the  confirmed  and  sujiported  the  award, 

rfiwi  to  recover   the  amount  so  awarded,  to  a  the  whole  of  the   matter,  with  respect  to  which  he 

rfioit  alleging  the  taking  of  the  causeway,  and  awarded,  and  with  resvect  to  whicJi  he  gave  the  sum  of 

'OttioR  of  the  said  works  by  the  defendants,  and  money  in  question,  and  it  was,  in  the  words  of  Lord 

t  plaintiff  was  entitled  to  a  certain  interest  in  Campbell,  in  "  his  arbitrium,*'  to  determine,  both  in  law 

d  causeway,  and  to  compensation  for  the  same  and  in  fact,  what  he  should  give  in  respect  of  such 

0  taken,  "  and  also  for  his  interest  in  certain  matters  so  within  his  Jurisdiction. 
Umds  and  hereditaments,  adjacent  thereto, 

injuriously  affected  by  the  execution  of  the  P^  KeVy,  C.  D.—It  is  unnecessary  to  determine   the 

orks,"  the  defendants  pleaded  a  plea,  setting  question  of  the  admissibility  of  this  evidence  tn  the 

award,  and  alleging  that  the  said  sum  was  Present  case,  inasmuch  as  there  was  enough  without  it 

id  as  OR  indivisible  sum  in  respect  of  (amongst  *<>  «*oir  that  the  award  was  good,  and  the  plaintiff 

kings)  the  substitution  by  the  defendants,  under  entitled  to  the  whole  of  the  compensation  claimed.  But, 

?ers  of  their  said  Act,  of  the  said  highway  or  »»  «''<?'3/  ^^^e,  where  an  award  is  made  for  a  sum  of 

Triage  road,  next  to  the  plaintiff  s  said  mansion  ^^oney,  in  respect  of  a  matter  over  which  the  umpire 

ids  on  the  river  side  thereof,  in  lieu  of  the  said  ^«*  no  jurisdiction,  evidence  of  that  fact  may  be  given 

ble  river:                           ^                -^  ^^  anyone  who  knows  it  of  his  own  knowledge  ;  and  if 

aemurrer,  that  trie  ptea  was  a  oaa,  plea,     I  he  himtfi/f                 ./          •/            ^          ./            * 

tnccuf  of  the  access  by  means  of  a  navigable  '^* 

J  a  person's  premises,  and  substituting,  in  lieu  This  was  an  action  brought  by  the   Duke  of 

\  a  highway  itf  land,  is  an  "  injurious  affection  "  Buccleugh  against  the  Metropolitan  Board  of  Works 

premises  within   the  meaning  of  the  Lands  to  recover  a  sum  of  S0611,  111.  od.,  viz.,  b'62oL  which 

1  Consolidation  Act  1845.  had  been  awarded  to  him  by  an  umpire,  appointed 
iaioftJie  above  action,  at  the  close  of  the  plain-  ^"^^^L^^*^  provisions  of  the  Thames  Einbankment 
case,  the  umpire  was  called  to  prove  in  detail  ^c'  1862,  and  the  Lands  Clauses  Consolidation  Act 
e  sum  awarZd  (83250  was  made  up,  and  his  \^^*  ^o'  damages  sustained  by  him  as  the  owner  of 
se,  which  was  admitted,  subject  to  the  opinion  of  Montagu-house,  W  hitehall,  by  the  works  of  the  de- 


for  capitalised  rent  of  apiece  oj  land,  reclaim^  ^^^  a^ar^  pursuant  to  the  master's  allocation. 

\e  river,  and  lying  between  it  and  the  plaintiffs  The  declaration  in  the  first  count  cliarged  that 

and  which  it  was  assumed  the  plaintiff  would,  the  defendants  were  the  promoters  of  the  under- 

oower  reserved  to  him  by  the  Thames  Embank-  taking  mentioned  in  the  Thames  Embankment  Act 

id  1862,  become  the  lessee  of  under  the  Crown,  1802,  within  the  meaning  of  the  Lands  Clauses 

efence  to  his  premises;  iiOOl.  for  building  a  wall  Consolidation  Act  1845,  and   were,  as  such  pro- 

oiU  the  noise  and  dust  of  the  traffic  on  the  moters,  authorised  to  execute  the  works  described 

bneM/,  and  for  hying  out  the  bit  of  ground  last-  in  the  said  first-mentioned  Act,  and  to  enter  upon 

ned,  and  6000/.  for  general  depreciation  in  and  take  a  certain  causeway,  pier,  or  jetty,  situate 

f  the  plaintiff  s  house  and  premises,  as  a  noble-  in  the  parish  of  St.  Mary's,  Westminster,  and  the 

or  gentleman's  residence,  by  loss  of  privacy,  defendants  did  enter  upon  and  take  the  said  cause- 

rf,   tmd  other  "  amenities,"  by  reason  oJ  the  way,  &c.,  accordingly,  for  the  execution  of  the  said 

of  the  defendants,  works,  and  did  execute  the  said  works,  and  the 

-4         ^  4     ^  k    J'     *•       rsL    r    J  r^'  ^  plaintiff  was  entitled  to  a  certain  interest  in  the 

let  was  entered  by  direction  of  the  LordC^ief  J^^  causeway,  &c.,  so  taken  as  aforesaid,  and  was 

^^    J?^^  'f  •f''          '"'""J  «"^'-^f*,"^*'^  entitled  to  compensation  for  the  same  being  so 

^^"^^2^      /^'''''V.'^'''*''"'^  v'''  taken,  and  also  for  his  interest  in  certain  other 

^^jT^'^i    '         '^•'"''^'"'*"*~j':,'^"  lands  and  hereditamenU  adjacent  thereto,  being 

^.^i^  ^  •  ^Z"^*""^^?  wasaward^  m  j^j^^usly  affected  by  the  execution  of  the  work^ 

:I^L  ITZ    c9^Tr'    '^;"^*/'T  f oi  which^matters  resiKJCtively  the  defendants  have 

t  Z  '  ,T            '*  9  ^2^  ?K  /'.t    V-'*'  not  made  him  compenwtion  under  the  provisions  of 

IfnTJfwL     /•  5   '^ V  ^^^  "^^  "^  '"^"^  the  several  AcU  ifthat  behalf;  and  a  question  of 

^!^^   '?  f       ^TH  """  '"'"y"""^  "^  "'  disputed  compensation  arose  thereon  blitween  the 

^  of  conqHsnsation,  and  the  awarding  in  respect  pufntiff  and  the  defendants.     And  the  plaintiff 

oas  an  exce^  of  jurisdiction ;  (4)  that  compen-  f^j^^^          ^^^  ^^^  compensaUon  claimed  by  him 

was  awarded  m  resj^t  of  one  or  more  mattes  exceeded  M,  and  that  he  desired  to  have  the  same 

fihtch  the  un^ire  had  no  jurisdiction!  (5)  that  ^^^^^  ^    arbitration  under  the  provisions  of  the 

mjunous  affection      m  respect  of  which  t^  ^^^^  ^f^^^  Consolidation  Act  1845,  and  duly 

_WGsmadk,wasnot,nor^^  .     .^^    ^  ^    ^    ^  ^^  ^^  defendints  at  the 

oensatum  tn  respect  thereof  proved ;  (G)  that  ^        ^^^  ^^   .^    ^^e  proper  manner  in   that 

^J!^,^^y^  r^^r         '  f!?'r^ril!5-7  behilf;andthesaid question waJaccordingly  referred 

^.J^^II^J'M  "^/""{f^  to  arbitration,  and  for  that  purpose  (the  plaintiff 

J  fuUhenefit  of  the  award;  it  was  ^^^  ^^  defendants  not  having  Concurred  in  the 

r  totam  curiam  (discharging  the  rule  on   all  appointment  of  a  single  arbitrator),  the  plaintiff 

ove  grounds),  that  the  award  was  good  on  the  duly  nominated  and  appointed  one  Charles  Lee  as 

f  it,  and  that  dU  the  matters,  with  respect  to  an  arbitrator  to  whom  the  said  dispute  should  be 

the  umpire  had  made  his  award,  were  within  his  referred,  and  the  defendants  duly  nominated  and 

ttimiy  and  the  sum  awarded  by  him  was  rightly  appointed  one  J.  Oakley  as  the  other  arbitrator 

amitherefore  the  plaintiff  was  entitled  to  main-  to  whom  the  said  dispute  should  be  referred,  and 

\s  dam  for  compensation,  and  to  retain  the  the  said  C.  Lee  and  J.  Oakley,  as  such  arbitra- 

wkiekAadbesn  entered  for  him.  tors,  aad  in  aocordftnoe  with  (he  Lands  Clauses 
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•Consolidation  Act  1845  in  that  behalf,  before 
'entering  upon  the  matters  referred  to  them,  duly 
-nominated  and  appointed  Charles  Edward  Pollock, 
Esq.,  one  of  Her  Majesty's  counsel  learned  in  the 
law,  to  be  their  umpire  to  decide  upon  all  matters 
on  which  they  should  or  might  dififer,  or  which 
should  be  referred  to  such  umpire  under  the  pro> 
visions  of  the  said  Acts.  And  the  said  arbitrators 
differed  respecting  the  said  question  so  referred  to 
them,  and  failed  to  make  their  award  thereon  in  due 
time,  and  the  said  matters  thereupon  came  to  be 
determined  by  the  said  C.  £.  Pollock  as  such 
umpire.  And  the  said  C.  £.  Pollock,  before  entering 
into  the  consideration  of  any  of  the  matters  so 
referred  to  him,  duly  made  and  subscribed  such 
•declaration  as  is  required  by  the  said  Lands  Clauses 
Consolidation  Act  1845,  which  declaration  was  after- 
wards annexed  to  his  award  when  made,  and  after- 
wards duly  made  his  award  in  writing  of  and  con- 
cerning the  said  matters  so  referred  to  him,  and 
thereby  awarded  and  determined  that  the  amount 
of  the  said  compensation  so  in  dispute  was  and 
ahould  be  the  sum  of  8325/.  And  the  plaintiff  says 
that  he  has  done  all  things,  &c.,  to  entitle  the  plain- 
tiff, &c.,  yet  the  defendants  have  not  paid  the  same 
or  any  part  thereof. 

By  the  second  count  the  plaintiff  repeated  the 
veveral  allegations  in.  the  first  count,  and  further 
-flaid  that  the  sum  so  awarded  was  a  greater  sum 
than  had  been  previously  offered  by  the  defendants, 
and  that  the  costs  of  the  said  arbitration,  &c.,  had 
been  duly  settled  at  856/.  lis.  5(/.,  and  all  things 
had  happened,  &c.,  but  the  defendants  had  not  paid 
the  same  or  any  part  thereof. 

The  third  count  was  for  money  payable  by  the 
deftedants  to  the  plaintiff  for  money  awarded,  &c., 
and  for  money  paid  by  the  plaintiff  for  the  defendants 
at  their  request,  and  for  money  due  on  account  stated. 
And  the  plaintiff  claimed  10,000^ 

Pleas.  1  (to  the  first  and  second  counts).  A 
traverse  of  the  defendants'  entry  upon  the  said 
causeway,  pier,  and  jetty  as  alleged,  and  of  the 
injuriously  affecting  of  the  plaintiff's  interest  in  the 
said  other  lands  and  hereditaments,  by  the  execu- 
tion of  the  said  works.  2  (further  to  the  same 
counts).  Traversing  the  plaintiff's  title  to  or  interest 
in  the  said  causeway,  &c.,  and  his  title  to  compen- 
sation for  the  same  being  taken,  and  denying  the 
injuriously  affecting  of  his  interest  in  the  said  other 
lands,  &c.,  and  his  title  to  compensation,  &c. 

Plea  3  (further  to  the  said  first  and  second 
counts).  That  the  said  award  in  those  counts  men- 
tioned and  referred  to  was  and  is  in  the  words  and 
figures  following,  that  is  to  say : 

To  all  to  whom.  &c.,  I,  Charles  Edward  Pollock,  Q.C.,  *c.- 
■end  preotinK-  Whcreaa  the  Motropolitan  Board  of  Works, 
in  exorcise  of  the  powem  contained  In  The  Thames  Em- 
bankment Act  18C'i.  entered  upon  and  took  and  u8«?d  a 
certain  causeway,  pier,  or  jetty,  situate  in  the  parish  of  St. 
Marf^aret,  WeBtminster.  In  which  the  Most  Noble  Walter 
Francis.  Duke  of  Buccleugh  and  Qoeenberry  claimed  to  be 
interested  as  hereinafter  mentioned,  and  shut  up  and  ob- 
structed the  use  and  enjoyment  of  a  landing  place  there,  to 
-which  \we  and  enjoyment  the  said  duke  was  entitled  as 
hereinafter  mentioned.  And  whereas  the  said  duke  allejcred 
4hat  ho  had  sustained  damage  by  reason  of  the  several  pre- 
iniscs,  and  also  that  he  had  sustained  further  damage  by  the 
depreciation  of  a  certain  mansion  house,  Innds,  tenements, 
■and  hereditaments  belonging  to  him,  and  by  the  otLerwise 
injuriously  affecting  the  same  by  the  execution  by  the  said 
Miitropolitan  Board  of  Works,  of  the  works  authorised  by 
the  said  Act,  and  by  the  exercise  of  the  powers  of  the  said 
Act  And  whereas  the  said  dnke  did  by  a  notice  in  writing 
Tinder  his  hand,  dated  llth  March  1SC7,  give  notice  to  the  said 
Metropolitan  Board  of  Works  that  he  was  the  owner  of  the 
Baid  causeway,  pier,  or  jetty,  and  also  of  the  said  mansion 
house,  and  other  lands,  lenenents,  and  hereditaments  as 
lessee  thereof,  under  or  by  virtue  of  a  lease,  dated  19th 
April  1810,  granted  by  His  late  Majesty  King  Geoigo  IIL  to 
the  Most  Noble  Henry,  Dnke  of  Buccleugh,  and  his  trustee, 
and  of  two  agreementii,  dated  ref>pectively  4th  Feb.  1^34  and 
Mth  Oct  ISiiS,  and  made  between  the  Queen's  Most  Excellent 
Maieaty,  the  Hon.  O.  A.  Gore,  and  the  said  Duke  of  Buccleugh 
and  QuAensberry  for  a  teim  whereof  at  the  time  of  the  said 


entry,  and  taking,  and  of  the  said  Injurioaaly  affeetbw,  ntaelr 
years  or  thereabouts  were  unexpired,  and  that  the  eald  diki 
was  entitled  as  such  lessee  to  the  nae  and  enjoynieBt,  diriii 
the  said  term,  of  the  said  landing  place,  and  o^  the  eeaemeM^ 
rights,  and  privileges  belonging  thereto,  and  connected  tWn- 
with;  and  that  Messrs.  NichoUs  and  Co.,  aa  hla,  the  mii 
duke's,  agents,  had  on  the  14th  Feb.  1867  slven  notieetoiki 
said  Metropolitan  Board  of  Works  that  he  the  eald  dska 
required  them  to  pay  to  him  compensation,  aa  well  for  Aa 
entering  upon  and  taking  by  them  of  the  said  caawway,  pia; 
or  jr4ty  as  for  the  removal  and  obatmction  of  the  toe  tai 
enjoyment  of  the  salil  landing  place,  and  for  all  oth«r  daasfs 
Bustsined  and  to  be  sustained  by  the  said  dnke  by  aoeb  iajar.'- 
ous  affecting  of  the  said  messuage  and  dwelllng-hooaes.  aul 
other  lands,  tenements,  and  hereditaments,  and  that  tht 
amount  of  compensation  claimed  by  him  by  reason  of  As 
premises  was  the  sum  of  10,00Ul 

Then  follow  recitals  of  the  defendants*  dis- 
puting the  amount  of  compensation  claimed ;  the 
appointment  hy  the  duke,  pursuant  to  the  Lands 
Clauses  Consolidation  Act  1845,  of  an  arhitratoron 
his  behalf  ;  the  appointment  by  the  defendant^ 
pursuant  to  the  same  Act,  of  an  arbitrator  on  thdr 
behalf;  the  appointment  by  the  said  arbitrator!, 
pursuant  to  the  same  Act,  of  the  said  C.  E.  Pollock, 
Q.  C.  as  umpire ;  and  the  disagreement  of  the  arbi- 
trators respecting  the  matters  referred  to  them, 
whereby  the  same  duly  came  before  the  said  ompin 
for  determination,  and  then  it  continued  aa  follows  : 

Now  know  ye,  that  I.  the  said  C  E.  Pollock,  having  takM 
upon  mysi>lf  the  burden  of  the  said  reference,  and  havtaf 
before  entering  upon  the  same,    fta,   duly  made  and  sa^ 
scribed,  &c,  the  declaration  requiredjby  the  aaid  Acta,  tc,  aal 
having  been  attended  by  the  parties  and  their  witneaaes.  ani 
having  heard  aud  considered  the  allegations  and  proofs  of 
the  respective  parties,  and  having  viewed  the  aaid  manaiOBp 
house,  lands,  and  tenementa.  do  make  this  my  award  la 
writing  of  and  concerning  the  premises,  that  is  to  aay~I 
award,    onler.    and  determine  that  there  la  dne  from  ikm 
said  Metropolitan  Board  of  Works  to  the  said  Dnke  of 
cleugh  and  Queensberry,  the  sum  of  88251^  a$  and  far  the 
ptn*ation  for  tie  interest  of  the  Mid  date  im  tht  *aid  earn 
pier,  anftjitty.  and  for  the  thtitting  wp  <^ftht  mid  lamdimg pteue, 
and  for  the  damage  htf  the  depreciation  of  the  $aid  wuwii'tiii  kmm 
lands,  tenement*^  and  hereditaments,  bf  the  olhenrist  it^ai  indff 
affecting  the  same,  bp  the  execution  bf  the  said  board  oftkessid 
tCifrks,  and  bjt  the  exercise  of  the  povers  of  the  said  AcL   As  wit- 
ness, &c.,  6th  Aug.  1867. 

Averment : 

That  the  said  plaintiff  was  not  Interested,  nor  had  he  ever 
any  interest  whatever  in.  nor  was  he  entitled  to  any  compen- 
sation for  or  in  respect  of,  the  said  cansewav,  ftc.,  or  in  the 
said  landing-place  In  the  said  award,  and  the  notice  tiereii 
respectively  mentioned,  and  that  the  said  sum  of  8i2U.  N 
awarded  as  aforesaid,  was  and  is  awamed  aa  one  entlra 
unseparated,  and  Indivisible  sum  of  money,  and  is  awarded  a 
such  for  and  In  respect  of  (amongst  other  mattem)  the  afore- 
said supposed  interest  of  the  plaintiff  of  and  in  tlie  ssid 
causeway,  pier,  or  jetty  and  landing-place,  and  for  compeS' 
sation  for  and  in  respect  of  the  same. 

Plea  4.   Further,  to    the    same    (let   and  2iid 

counts) : — 

That  the  said  award  In  these  connta  of  the  dedantioi 
mentioned  and  referred  to  was  and  ia  in  the  words  aoA 
flgures  in  the  said  third  plea  above  aet'  forth,  and  tliat  tht 

Eluintiff  was  interested  in,  and  entitled  to,  the  aaid  mansJoa 
oiiite.  lands,  tenements,  and  hereditaments,  in  the  aaid  notiei 
of  the  llth  day  of  March  1867,  in  the  aaid  award  paitlj 
recited,  under  and  by  virtue  of  the  aeveral  leases  and  agree- 
ments  in  that  notice  mentioned  and  referred  to :  and  that  tt 
and  prior  to  the  time  of  the  passing  and  carrying  into  effMt 
of  The  Thames  Embankment  Act  1863,  the  garden  and 
pleasure  grounds  of  the  said  mansion  honae  abutted  next  opoa 
ami  were  contiguous  to  the  river  Thamea,  at  a  part  of  the 
said  river  where  the  same  is  navigable,  and  a  common  poblie 
Queen's  highway  by  water  for  all  the  liege  subjects  of  tfai 
renlm.  and  that  under  and  by  virtue  and  Inezen^seof  tha 
righiji,  powers,  duties,  and  authorities  by  the  said  Act  gives 
to.  conferred  upon,  and  vested  in  the  defendants;  Uiey  have 
ombinkfd  the  foreshore  of  the  said  river  immediately  ia 
front  of  the  .«fiid  mansion  honse,  lands,  tenements,  and  here- 
ditaments, and  have  thereby  reclaimed  from  the  aaid  river 
and  the  fore<;hore  thereof  the  piece  of  ground  immediately 
fitcing  the  plaintifTs  said  mansion  house  and  lands  on  the  river 
side  thereof,  end  have  built  a  wall  to  such  embankment,  and 
hare  put  anJf^lacctl  a  land  public  hightcap  or  carriage  romd  therein 
liettTien  thf  plaintiff's  Mid  mansion  house  and  lands  and  the  smi 
nnrianNe  rirrr,  and  w  that  there  i»  immediate  access  from  £*• 
plaintiff*  fatd  mamion  house  and  lands  to  the  said  road  or  pMit 
hiijhwati  ttv  land,  and  tlt^ce  to  the  rirer,  instead  <md  im  lien  eftht 
funncr  direct  «*"«xjr  tn  thp  said  nacigable  rirer  from  the  said  maa- 
*ion  house  anJ  land*,  without  any  intervening  road  or  kighaof; 
and  the  plaintifT  alleged  that  by  reascm  of  the  defendaaa 
making  the  said  public  road  and  highwaj  by  land 
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Pki6  (lo  lit  and  Snil  counH)  repeated  the  ftlle- 
fttjoa  of  pici  4  down  to  and  inclusive  of  tliU,  tii., 
tkil  the  [IcfFnilBnt*  made  the  public  road,  £c,, 
tijlimng  to  plainliffi  maDiioa  on  the  river  sMe 
Hiatal  and  cut  off  tho  former  acceas  to  the  laid 
linr,  and  further,  thnt  the  plaintiff  alleged  that 
}g  mnn  of  luch  road  he  shuuld,  in  order  to  pre- 
Km  lit  privacy  of  the  laid  hauic  and  land*,  &c,,  be 
fornd  lo  build  a  bigb  wall  to  ahut  off  the  road  and 
curiige  way  therefrom,  and  thereby  the  view  and 
pwpect  from  the  said  bome  would  be  diminiihed ; 
Bd  further,  that  by  reaion  of  the  embankment 
nllliDilt  by  the  dcfeudanti,  the  viev  and  prospect 
tsnnli  the  river,  from  the  said  maiuion,  &i.,  vould 
■In  be  diminiihed  i  and  by  reaaon  of  the  premises 
tte  imenity  of  the  plaintiff's  said  maniion,  &c., 
*OBld  be  iojurionaty  affected;  and  further,  that 
tbepliinliA  claimed,  in  and  under  tbe  said  notice, 
napeuation  in  respect  of  the  matters  in  this  plea 
■wationed;  and  furlber,  that  the  said  SS25L  so 
awirded  as  aforesaid,  was  awarded  as  one  entire, 
U,  tarn  in  respect  of  iinttr  alia)  the  matters  iu  tbis 
(ha  mentioned. 

Plea  6  (to  tbe  same  counts) : 

Ail  iba  nrinl  «u  in  tbs  wordi,  fto.  Is  plea  S  Mt  tanh, 
■Mikntbanid  houM.  IsodL  tc,  and  tb«  pl>la([iri  Ldutsii 
>lbt  luna  tnn  noi.  nor  wsra  ur  at  ttMin,  or  ani  pt.n 
mnoiitmgti.  dtpmlaud.  or  lalurtonil;  aOectid,  la  uy 
MuH  b;  tb*  tiHDUoQ  bj  lbs  detenduiti  ot  ibe  uid  worki, 
JM[htei«ci>aot  Uup3w«na(U)a*aidAi:C.  aor  wu  itac  pUlo- 
Vwjtltd  ID  eompaDHUod  In  respect  Uier»or,  u  allegHl :  uid 

'■qmtoriha  uid  lappOHd  damaea.  diptteiitlDD.  udoihcr- 
*^  jDJunottSlr  allAcunji  of  tba  said  maiulob.  Ac,  aod  Uu 
Ntbtur*  latareM  u  In  Uia  Hid  award  ownUoDod. 
Pica  7  (to  the  same  counts) : 


deb  ted. 

The  plaintiff  took  issue  upon  all  tbe  above  pleas, 

sedition  to  which  [here  was  a 

Derourrer  and  joinder  in  demurrer  to  plea  4,  a 

onod  of  demurrer  marked  in  the  margin  being 

At  Inasmuch  as  |wrt  of  the  Lands  and  heredita- 

enta  of  Che  plaintiff  waa  entered  upon  and  taken 

r  the  defendants,  he  was  entitled  to  have  compen- 

tion  for  such  exercise  by  the  defendants  of  the 

iwcT*  of  tbe  said  Act  of  Parliament  as  was  mcu- 

)ned  in  that  plea. 

Tlic  following  particulars  were  delircred  by  the 

■fendants  in  conformity  with  a  j  udge's  order  dated 

,1b  Dec.  1HG7. 

MiDK  olhcn,  tho  followiog  molten  and  IblDgi,  ai  tu  which 
ein  waa  no  power  or  jurtHUcdon  to  itive  Iba  lame.  and 
tieh  an  Dcit  lacallf  ths  lobjeel  o1 


■  luurfrrtDca  wllh  Iba  wi 
Hon  or  m  land  liighwa;  la  lien 
CT  of  IlK  pllinUR-i  booH,  nt 
nbaakmcut  Ael  IMl ;  Iba  Iu 
-    ntof  Uw  plabiUn-s  m 


if  part  of  Its  ameallTua 
mbuiluiieDt  aa  Injnrionalj 


IB  QUMD  ■ 


The  following  arc  the  dates  and  particular*  ot 
(he  lease  and  ngrcements  for  lease  under  which 
the  Uukc  of  llueclcugh  holds  the  premisea  ia 
que»tion : — 

By  an  indenture  of  lease  dated  the  I9th  Ainil 
1810  the  anid  messuage,  or  mansion,  house,  gardens, 
andi  pleasure-ground,  &c.,  called  Montagu- house, 
and  particularly  described  in  the  said  indeulute  ot 
lease  and  in  the  plan  thereof  delineated  in  the 
margin  of  the  e.ime  indenture,  together  with  all 
courts,  areas,  vaults,  cellars,  ways,  passages  lights, 
eaaementa,  waters,  watercourses,  pron  ts,  commodities, 
ndrantagea,  and  nppurtcnances  whatever  to  the  said 
piece  or  parcel  of  ground,  capital  measuage,  build- 
ings, hereditaments  and  premises,  or  any  part 
theieof,  belonging  or  appertaining,  or  tbercwitti, 
or  with  any  part  thereof,  held,  used,  occupied,  or 
enjoyed,  or  accustomed,  reputed,  deemed,  taken,  or 
known,  as  part  or  parcel  thereof,  or  as  thereunto 
belonging,  were  demised  by  tho  Crown  to  Henry, 
Uake  of  Buccleugh,  and  his  trustee,  their  execu- 
tors, £c.,  from  the  Sth  Jan.  180G  for  the  term  of 
sixty  -two  years,  at  tiio  rent  for  the  first  four  years, 
ending  Clh  Jan.  1610,  of  303/.  U  per  annum ;  for 
eight  years  thence  itext  uf  71/!.  Ids.  per  annum ;  for 
one  quarter  of  a  3-ear,  ending  Gtb  April  1818,  of 
H&l.  1>.  6d.;  for  forty-nine  years  tbcnce  ncit  of 
592/.  6>.  per  annum ;  and  for  Uie  last  tbree-quarten 
of  a  year  of  iiU.  it.  Gd. 

By  an  agreement  dated  4th  Feb.  1854  between 
Her  Majesty  tho  Queen,  the  Hon.  C.  A.  Gore,  Com- 
missioner of  Woods  and  Forests,  aod  the  Duko  of 
Buccleugh  and  Qucenf  berry  (the  plaintiff),  reciting 
the  said  lease  of  1810,  and  that  the  duke  was  desirous 
of  surrendering  tlie  said  term  of  sixty-two  years,  or 
the  residue  thereof,  and  of  obtaining  a  new  lease,  to 
be  granted  to  him  of  all  the  same  iiremises,  or  tba 
site  thereof,  for  the  term  of  ninety-nine  years  fiom 
the  5th  Jan.  lhj\  at  and  under  and  subject  to 
the  rents,  covenants  and  agreements  therein  men- 
tioned, and  that  the  said  C.  A.  Qore,  with  consent 
of  the  Commissioners  of  Her  Majesty's  Treasury, 
had  agreed  to  accept  such  eurrender,  and  to  grant 
such  new  lease  as  aforesaid  :  It  wiis  witnessed  that, 
for  the  considerations  mentioned,  the  said  C.  A. 
Qore  thereby  agreed,  on  a  certificate  being  given  to 
him  by  tho  architect  for  the  time  being  of  bii  de- 
partment, that  213,0001.  at  the  least  had  beencxpended 
in  and  about  the  rebuilding,  alteration*,  addition*, 
and  improvements  of  the  said  messuage  or  manaion 
hoase,  t^iement,  and  buildings  in  a  satisfactory 
manner,  to  accept  a  surrender  of  the  said  term  u 
sixty-two  years  in  the  said  messuage,  Ac,  and  to 
grant  a  new  Lease  of  the  said  ground,  messuage,  and 
bDJldiags,and  of  the  intended  new  buildings  thereon, 
with  the  appurtenances,  unto  the  said  duke,  his 
executors,  &c.,  for  ninety-nine  years,  from  the  Sth 
Jan.  18u5,  at  the  yearly  rent  of  bbOL  And  the  duke 
covenanted  thereby  to  complete  the  rebuilding,  ftc, 
before  the  5th  Jnii.  I80S,  and  lay  out  the  said  sum 
of  20,000/.  at  the  least. 

By  an  agreement  between  the  same  parties,  dated 
acth  Oct.  Ifl58,  the  lime  above-mentioned  was  ««• 
tended  from  5lb  Jan.  ]l<5ii  to  the  Sth  Jan.  ISGl. 

The  following  is  the  notice  of  claim  and  arbitra- 
tion served  on  tbe  board  on  the  14th  Feb.  laGT  by 
Messrs.  Nicholl,  Burnett,  and  Newman,  tbe  duke^ 
solicitors. 

To  lbs  UelnpollUn  Board  of  Worka,— 

Wbersaa,  bi  tho  eiaiclK  rf  Iba  powers  coiit^acd  lo  tho 
Tbamcs  EmliankiiBat  Act  imi.  yoo,  tbe  Uetropolllan  Board 
of  Wtrki,  bLTe  nterfit  itpon,  tairm.  and  ¥*td  a  nrfoin  caiuewaf, 
pitTt  OP  Jtllf,  allnalv  la  Iba  pariab  of  SL  Slarftarcl,  la  tbe  ollf 
and  Ubsrtits  of  W«suulb*i«r,  In  which  ths  most  doU*  Wallsr 
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Es]      Thk  Duke  or  Bccci.eich  and  QuEBssneniiv  c.  Mbtbopolitah  Bojusd  <»  Woml*.      [Ex. 


Fnuid*.  Duks  of  BuccI«ukU  turl  lJuvvD-<l>CTTy,  ti  inffl-Mnl  at 

Mni'cl(!d'thr™''wiacnJojTii™i  uf  n  lunJius  iilowUifre.  lo 
vlilph  UBe  And  FDjDymfQt  the  »n[fl  duke  !■  I'utllTcil  is  tacnin- 

oF  ^ucclrufb  imd  IJiieatuberry  ha/  BiiiituliKcl  ^Mnapi  liy 

lAT^o  dua%gc  by  tha  doiiivcIaUun  »F  tbc  Idenfliui^  and 
direlllne-houw,  loDdi,  Icaamiiits.  (ud  licivdlMDiFnti  beloiie- 
Vag  10  him  u  hcKliurKr  mentluiuil.  mini  bf  lie  Minrin 

,.,  _,....  _^._., . ... >.. ....  ^mmiun  bfjoautlho 

by  ilie  vicrciM  of  iho 

_„ .  .Hugh  nnil  tiiKCDSbeiTy, 

duly  utboriMd  br  blm  Id  ihia  '■  -■-  "  '    " — ■"■  -" 

the  Mid  ■  ■ 


ioKily  ajTertin)  ol  11k  >aino  1 

i  auUioriicd  1^  tho  siiLd  Ai: 

n  ol  the  told  Act.    Koir, 

or  the  »ld  W.  F.  Duke  u 


dake  nqDlrei  y-.  u  to  r^iy  tiLiu  comjt 
■ulloo,  u  veil  roc  ttao  entcrini;  upou  aiul  taklug  b;  yoa  ' 
biIlI  rnnsowsT.  pier,  Drjvlly.  un  for  tli-'  rvmoTil  nud  ul 


e  uid  enjoyment 

ll  loJurtOUB  BOpCtlH;!  ■■; 


1  lasdlnK  placi 


111  duko  tho  laiA 


_    .   ,  and  oth«  laniln,  .._    .  . 

Iiuuli,imdthiItheuiKnmtDlTOniprn>nIiuuTlaliiKdl>TUoiby 
nnsvii  ol  tbe  premltoi  Is  lO^Wi'H.  Ami  ne  kliu  lurtbcr  elve 
JOB  Doil»  thu  tha  nU  duke  fi  or  ttilMt  la  btlht  bkikt  v  iI" 
fail/  cnmra^pur,  or  jiltt.  OA-i  HtM  «/ At  nU 

it  Ihtrtofundtror  by  vi 

ntrlik  Ueory, . 

mnemi»li.Jal(iImitL<tlnlfillii;t.l'^-'lmKl»'lli  firt.  1'<-V),iiiid 
Dinilg  bclKeeo  (bo  Qatai^  mofil  eiwi:i.iit  JIuJiMty.  the  llou. 
C.  A.  Oan,  ■ndtliaBldTr,F..l)okvo(BncolemIiiuHltJiKraB- 
iKrrj,  }tr  a  (fTM  iiAirt^.  M  Oftiaiiff^lHiuk-lnlrtitaii  latiog 

inrr  iinr-rpirtJ!  aa<IUW'Nb  tiif>f  •liit--ibiilalmtlt  it  iUliLtl 
Vi^iehleuOt  fo  YAe  hn;  ofril  iiiiiviHni/.  ituriMylhtaiMttnHtOfllH 
uUlimdliit-plaa,  (Ui/s/iAtf  okiwab  linUttinJ/a  iribittMiKgli-j 
lh.Mo  nnd  muhcfn/  MtniriU.    Alvl  «v  fnnlMT  RlTVyi — -^■" 

Ihst.  iinlM«  yoa  «n>  wlHIng  to  r"y  i"  '■" "  '""" 

■vm  or  lO.iMor..  (Dd  ibaU  niler  biio  a 
that  purpoH  Klihin  iireiiUH>iii<  <tui  ulier  ilw  reeelpt  ■>!  thin 
DctlcD  byyoD,  ibon  the  Btlddulsilv-irot  luhnTp  Ibi-  amuuul 
ofmchcompensBIi™  KtOiA  liy  ■rliltBillmi.  nnvriilbrt  to  ilii> 
proTlgloD)  or  the  Act  or  Aoti  or  FnrliimMni  In  Ihsi  chh  mn.k 
AUil  provided.— Uii.U<ltM>UIIiFVI>.  I'>ti7.    Yonn.  £c. 

KlCUOLltS  IJLCSKTT,  ud  ^KWUAS. 

A  limilar  notice  ol  claim,  uudcr  the  hand  of  the 
duke  hinuelf,  wu  Mrred  od  ihu  dtrfuiiilaDtt  on  the 
lltti  March  18G7. 

The  boud,  not  comiiljine  iriih  the  requUitioDa  in 
the  above  notice,  the  dukf's  ngent.  on  the  I3lU 
March  I8G7,  lerred  a  naiiuc  on  the  defendants  o/ 
the  appoinlmenC  hj  the  duke  of  iin  arbitratUT  on  hit 
behalf  in  the  matter  of  the  mid  claim,  nud  calling 
upon  the  defendant«  to  nominate  an  arbitrator  on 
their  behalf,  and  on  the  leili  of  the  same  month  of 
Uaieh  the  defendants  ajipointed  an  arbitrator 
their  behalf  in  the  matter  of  the  said  claim,  aud  the 
■aid  arhitraton  appointed  Ihc  said  C.  E.  PoUuek 
their  umpire,  and  being  unable  to  agree  upon  the 
Wnotmt  of  compensation  to  be  awardeil  to  th 
plaintiff,  the  matter  came  before  the  said  umpire,  wii 
proceeded  therein,  nnd  after  henring  evidence,  made 
and  published  hi*  award  as  aforesaid,  to  cufuree 
coinplUnce«itbvhich  on  the  part  of  the  defendants 
the  preunt  action  vas  brought  by  the  plaintiff. 

The  trial  of  the  action  took  place  before  Eellv, 
C.  H.,  at  the  hliddlesex  i^ittings  after  Hilary  Term 
last,  and  the  facts  appeared  to  be  sliorCIy  as  foUoirs 
For  a  lonfi  aerica  of  years  (lie  preient  duke,  and 
his  predecMSora,  liod  been  in  ihc  possession  of  the 
premites  in  question  as  lessees  under  the  Crown  j 
And,  ai  appeared  from  the  documents  in  evidence, 
and  hereinbefore  set  forth,  the  plaintiff,  the  present 
duke,  in  1854,  entered  into  an  agreement  with  the 
Ciown,  whereby,  upon  tlic  duke's  surrendering  tlie 
tiien  existing  lease  of  18 10,  tile  Croivn  HBreeU  to  (f  rant 
a  now  lease  to  him  of  Ihc  said  premises,  or  the  site 
thereof,  for  ninety-nine  years,  from  the  Sth  June 
1653,  at  an  increase  of  rent  of  257/.  14s.  a  year, 
upon  ita  being  certified  to  the  Crown  that  the  duke 
had  expended  2(>,<X)Ci/.  in  and  abuut  tiic  rebuilding, 
altering,  and  improving  the  laid  mansion  bouse  ami 
huildinn.  No  new  lease  had  in  fnct  been  granted, 
althougn  there  wu  no  dispute  that  the  plaintiff  liaiJ 
expenoed  thaiequired  amount,  and  utucli 
WM  In  a  podUon  to  call  upon  the  Crown 


their  part  of  the  agreement.  At  the  back,  or  ioiitlm 

'  'e  of  the  plaintiff's  premisca,  which  abntud  is 

:  rirer,  a  staircase  led  down  to  a  atone  cansersy 

jetty,  extending  from  the  garden  down  to  br 


tvorks,  been  exclusively  used  and  repaired  by  da 
iluke  and  his  prcdecessore,  occupants  of  Slontsgv 
house.  It  was  proved  also  that  the  duke's  cstl^ 
fruit,  ice,  and  vegetables,  and  other  matters  of  tbtt 
sort,  were  always  brought  by  water  and  Undd  at 
this  jetty,  and  that  linen  for  the  wash  was  taka 
from  Montagu-house  by  boats  to  his  villa  at  Bidk- 
luond,  and  brought  bock  again  to  the  jetty,  asd 
that  when  the  duke  went  to  Scotland  nil  hi*  luggs|i 


vai  submitted  by  the  counsel  tor  the  defeudiati 
that  the  plaintiff  could  have  uo  property  ul  tbe 
causeway  without  the  licence  of  the  Conacmtaii 
of  the  river  Thames,  and  even  assuming  his  tills  ta 
the  use  of  the  causeway  to  be  good,  his  only  remedf 
for  its  destruction  was  by  ninii(/aj«ii»  to  compel  nt 
boanl  to  construct  a  new  one  in  its  place ;  anil  that 
under  tbe  circitmstancca  the  less  of  the  caosevsf 
was  not  a  subject  of  compensation.  It  wu  alv 
objected  that  the  arbitrator  had  included  in  Ul 
award  certain  heads  of  damage,  in  respect  of  whiA 
tlie  plaintiff  was  not  entitled  to  compensstiM, 
amongst  others,  for  instance,  l/ie  lott  ofpntpret  caaxd 
by  the  construction  of  the  embankment,  wbicli,  Sf 
tliere  was  no  spcciBc  statement  in  the  award  of  tit 
elements  on  which  the  total  amount  of  compsoSi- 
tinn  was  arrived  at.  the  defendants  were  bouod  W 
assume  was  one  of  them.  The  defendants  then  ]»> 
posed  to  call  Mr.  Pollock  the  umpire  for  the  pin» 
pose  of  ascertaining  from  him  the  groonds  upto 
which  he  had  aniied  at  tha  amount  of  compmM- 
tion  awarded  by  him,  a  proceeding  which  m 
objected  to  by  the  plaintiff's  connsel  as  unusual  nd 
iuodmiaslble ;  nevertheless,  after  some  discuina 
the  learned  Chli^f  Baron  admitted  the  evidcflc^ 
subject  to  the  opinion  of  the  court  abore, 
admissibility,  and  the  following 
ijuestion  given  at  the  trial. 

In  answer  to  a  question  what  the  claim  was,  lEe. 
Pollocli  said,  "  The  claim  was  put  before  me  in  tUi 
way — first,  they  said  the  duke's  causeway  is  taka 
from  him,  mid  that  lets  him  in,  as  taking  an  ease- 
ment attached  to  hid  house,  to  claim  for  the  loss  and 
for  general  damage  to  tho  bouse,  including  all  ili 
'amenities,'  of  whatever  kind  they  might  be.** 

Being  asked  whether  the  view  or  prospect  «• 
spec iHeally  mentioned  among  the  "  atoenitiea,"  k» 
answered  "  Yes,  prospect ;  it  is  almoat  wnme  to  stf 
iocs  of  prospect,  because  it  was  the  comuct  and 
privacy  of  the  house." 

The  Lord  Chief  Baron.— I  need   not   tell  ym 

>Ir.  Pollock,  tliat  that  is  a  very  different  thinfr 

Loss  of  comfort  and  privacy  is  one  thing,  and  m 

substitution  of  a  great  public  embaokment,  like  llu^ 

for  public  piuposes,  instead  of  water  or  whatever  it 

18  before,  producing  loss  of  prospect — that  it  whit 

e    owner    could   see    from   the   window — whick 

IS  pleasant  before,  and  which  may  be  rendasd 

ipleasant  afterwards,  is  quite  a  different 

OS  there  any    speciji      '■"         '-   *"  ' 


I  thcerideuceB 


Ans 


;t? 


;   claim  made  for  loM  if 


— W*  all  know  tho  ordinary  q 
.^^  term  "  a  tdeasaut  bouae  with 

,     then  if  you  biuld  a  hoqtltal  or  a  dian 

obstructs  it,  that  is  a  loss  of  pnwpect.    Jf  m 

the  hiUs,  or  a  lake,  or  a  piece  of  water,  aod 

,  and    instead   of  being  as  before  all  dear  in  frant,  ten 

perform  |  is  built  up  something  to  obitruct  it,  of  cooiM  IhM* 
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Ex.]       The  Dcke  or  Buccleuoh  and  Qiteexsberrt  v.  Metropolitan  Board  of  Works.      [Ex. 


injury  hy  loss  of  prospect.    Was  there  claim  of 
at  aort? 
Anstctr. — No. 

I^iBnick. — I  think  it  was  put  in  this  way :  IlaT- 
g  a  roadway  brought  there  which  would  bring 
rge  traffic,  people  on  the  tops  of  omnibuses  and 
rriagea  would  look  orer  the  wall  as  at  present 
Qfltructed. 

Answer, — li  would  be  their  prpspect,  not  the 
ike's. 

Qiiesiicm.— Then,  in  order  to  remedy  that,  the 
ike  would  hare  to  heighten  the  wall  and,  as  it 
aa  then  said  that  that  would  shut  out  his  prospect 
the  riyer,  to  secure  his  own  privacy  he  would 
ire  to  shut  off  his  prospect  of  the  water  ? 
Answtr. — I  do  not  think  it  was  only  the  prospect 
f  the  water.  I  think  that  the  priyacy  was  con- 
doed.  It  was  said  it  was  a  question  of  taste. 
ame  ^wople  might  like  it,  and  some  might  not. 
he  pnyacy  of  the  river  frontage  to  some  people 
ould  be  of  great  value  to  the  house.  Then  the 
est  head  was  for  actual  structural  injury  by  the 
ibsidence  of  a  portion  of  the  kitchen  and  other 
uta  of  the  house  and  offices.  That  was  a  very 
nail  matter. 

Kelly,  C.  B.— Was  there  anything  else  ? 
Answer, — ^No ;  that  was  the  only  mode  in  which 
le  claim  was  put. 

Question,  -You  took  all  these  matters  into  consi- 
CfatioD,  and  awarded  8000/.  or  thereabouts  ? 
^iitirer.— Yes. 

PbVftn'dL— Will  you  tell  us  of  what  items  the 
TOOL  was  composed  ? 

This  question  was  objected  to,  but  admitted, 
ilyect  to  objection. 

Answer, — ^In  order  that  vour  Lordship  and  the 
ay  may  understand,  I  will  tell  you  the  mode  in 
'hlch,  on  the  part  of  the  board,  they  shaped  their 
aae.  They  said,  true,  the  duke's  house  would  bo 
ijored  if  he  did  nothing,  but  the  duke  may,  if  he 
kes  it,  tmder  the  Act  of  Parliament,  become  a 
itsee  of  the  Crown  of,  I  think,  nearly  half  an  acre 
f  gromid  between  the  house  and  the  river.  Then 
My  said,  yoa  must  assume  tiiat  he  will  become  the 
»ee  thereof;  and  I  may  say  at  once  that,  if  I 
ad  assumed  that  he  had  no  power  to  take  that 
ind,  my  damages  would  have  been  larger.  I 
Muned  that  the  duke  would  take,  and  that  idl  who 
dviaed  him  would  advise  him  to  take,  that  piece  of 
ind,  as  lessee  of  the  Crown.  There  was  no  dis- 
vte  that,  if  he  did,  the  capitalised  rent  of 
tie  garden,  which  the  surveyor  put  on  it,  was 
50L  a  year,  and  that,  for  the  duke's  remaining 
•rm,  would  be  sixteen  and  a  half  years'  purchase, 
ad  that  would  be  capitalised  at  2i7oL  Adopting 
lat  as  a  datum,  my  award  was  this:  loss  of 
)tty  200/.,  structural  damage  done  to  the  walls  50/. 
-I  think  the  kitchen  was  said  to  have  been  pene- 
rated  by  water— then,  capitalised  rent  of  garden 
175^  then  the  expense  of  building  a  wall  to  shut 
at  the  noise  and  dirt  and  dust  of  the  traffic,  &c., 
lying  out  the  garden,  and  other  matters  he  would 
are  to  do,  would  be  GOOL^  and  then  I  thought,  after 
U  that  had  been  done,  that  the  house  woiUd  be  of 
*m  value  as  a  nobleman's  or  gentleman's  residence 
f  5000/.,  and  these  several  sums  added  together 
lake  8325/. 

The  Lord  Chief  Baron  was  of  opinion,  on  the 
ridence,  that  the  duke  was  entitled  to  the 
ill  benefit  of  the  award,  and  consequently  was 
ititled  to  the  verdict;  but  if  on  any  ground 
le  defendants  could  show  that  the  award  had 
sen  given  for  something  which  the  arbitrators 
r  umpire  had  no  power  to  give,  that  would 
s  fatal  to  the  award  altogettier.  A  verdict 
as  consequently  entered  for  the  plaintiff  for 
)89/.  lU.  5dl,  viz.,  8325/.  amount  of  the  award, 
)6t  for  aix  months'  interest,  and  35G/.  lis,  bd. 


costs,  and  leave  was  reserved  to  the  defendants  to 
move  to  set  aside  the  verdict  and  enter  a  nonsuit  or 
a  verdict  for  them. 

Hatcl'inSf  Q.  C,  accordingly,  in  Easter  Term  last, 
moved  for  and  obtained  a  rule  nisi  to  set  aside  tho 
plaintiff's  verdict,  and  to  enter  a  verdict  for  the 
defendants,  or  a  nonsuit,  or  for  a  new  trial,  on  tho 
grounds  :~1.  That  the  umpire  awarded  compensa- 
tion in  respect  of  items  of  **  injurious  affection," 
the  existence  of  wliich  were  not  shown  at  the  trial. 

2.  That  no  title  to  the  jetty  or  causeway  was  proved. 

3.  That  the  taking,  user,  destruction,  or  obstruction 
of  the  jetty  or  causeway  was  not  a  matter  in  respect 
of  which  the  plaintiff  was  entitled  to  compensation, 
and  that,  in  awarding  compensation  in  respect 
thereof,    the    umpire    exceeded   his    jurisdiction. 

4.  That  the  umpire  awarded  compensation  in  re- 
spect of  some  one  or  more  matters,  in  respect  of 
which  he  had  no  jurisdiction  to  award  compensa- 
tion. 6.  That  the  "injurious  affection"  of  tho 
premises,  in  respect  of  which  tho  umpire  made  his 
award,  was  not  proved  at  the  trial,  nor  was  tho 
plaintiff's  right  or  title  to  recover  compensation  in 
respect  thereof  proved.  C.  That  the  verdict  was 
against  evidence.  7.  That  the  Lord  Chief  Baron 
misdirected  the  jury  in  telling  them  that  on  the 
evidence  griven  the  plaintiff  was  entitled  to  the 
verdict,  and  to  the  full  benefit  of  the  award. 

The  argument,  on  the  demurrer  to  the  fourth 
plea,  which  had  been  directed  to  stand  over  until 
after  the  trial  of  the  issues  of  fact,  was  now  directed 
by  the  court  to  come  on  at  the  same  time  with  tho 
argument  on  the  above  rule,  the  argument  on  tho 
demurrer  being  taken  first. 

The  following  were  the  plaintiff's  points  on  tho 
argument  of  the  demurrer :  1.  That  inasmuch  as  it 
is  admitted  by  the  plea  that  the  defendants  had,  as 
stated  in  the  declaration,  entered  upon  and  taken 
tlie  causeway,  pier,  and  jetty  of  the  plaintiff  and 
executed  their  works  thereon,  the  further  damage 
to  the  other  lands  and  hereditaments  of  the  plain- 
tiff in  the  manner  stated  and  admitted  in  tho  plea 
was  an  "injurious  affecting"  of  such  other  lands  and 
hereditaments;  and  that  the  plaintiff  was  and  is 
entitled  to  compensation  in  respect  thereof,  upon 
the  principle  laid  down  in  the  case  of  Be  the  StocX> 
portj  Timperky^  and  AUringham  Railway  Company^ 
33  L.  J.  251,  Q.  B.  2.  That  the  rule  that  compen- 
sation, under  the  Lands  Clauses  Consolidation  Act 
1845  can  only  be  given  for  that  which,  unless  sanc- 
tioned by  that  statute,  would  have  been  an  action- 
able wrong,  has  no  application  to  cases  where  the 
act  occasioning  the  damage  was  done  on  the  claim- 
ant's lands,  or  on  land  taken  from  him  by  force  of  the 
statute.  3.  That,  even  apart  from  the  fact  that  the 
defendants  had  entered  upon  and  taken  a  part  of 
the  plaintifTs  lands  and  hereditaments,  the  damage 
to  the  other  lands  and  hereditaments  of  the  plain- 
tiff, in  the  manner  stated  and  admitted  in  the  plea, 
was  an  injurious  affecting  of  such  other  lands  and 
hereditaments,  and  that  the  plaintiff  was  and  is 
entitled  to  compensation  in  respect  thereof.  4. 
That  the  interference  by  the  works  executed  by  tho 
defendants  with  the  mode  of  access  from  the  plain- 
tiff's mansion-house  and  lands  to  the  navigable 
river,  was  an  act  which,  unless  sanctioned  by  the 
statute,  would  have  been  an  actionable  wrong,  and 
consequently  was  within  the  principle  of  the  case 
of  Reg,  v.  The  Eastern  Counties  Railway  Company^ 
2  Q.  6. 347. 

The  defendant's  pohits  :— 1.  That  the  phdntiff  is 
not  legally  entitled  to  compensation  in  respect  of 
the  matter  in  the  fourth  plea  mentioned.  2.  That 
the  fact  of  the  plaintiff's  causeway  being  taken  for 
the  execution  of  the  works  does  not  entitle  him  to 
compensation  in  respect  of  the  matters  in  the  fourth 
plea  alleged.     3.  That  tho  sum  awarded  bein^ 
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Ex.]       Thb  Ddke  of  Buccleuoh  akd  Qceensberrt  v.  Metropolitan  Boabd  or  Wosks.      [£x. 


•entire  and  unseycrablc  for,  among  other  things, 
those  in  the  fourth  plea  alleged,  the  award  is 
vitiated,  and  the  plaintiff  cannot  recover  thereon. 

i/oy  23. — Meifish,  Q.C.  (with  him  were  Horace 
Uoyd,  Q.C.  and  Dering)  for  the  plaintiff  in  support 
of  the  demurrer  to  plea  4.  [He  read  the  declara- 
tion and  the  3rd  and  4ih  pleas,  and  then  proceeded 
to  argue.]  In  substance  Uie  duke's  title  to  his  house 
and  garden  bordering  on  the  Thames,  so  that  at 
high  water  the  river  came  up  to  his  premises,  is 
admitted  on  the  4th  plea.  Moreover,  that  plea 
must  be  taken  to  admit  the  duke's  ownership,  as 
part  of  the  demised  premises,  of  the  causeway,  pier, 
and  jetty  running  out  from  his  garden,  and  their 
destruction  by  the  embankment.  [Bramwell,  B. 
— Is  there  not  another  admission  also,  namely,  that 
by  the  substitution  of  this  land  way  for  the  water 
way,  the  duke's  premises  are  prejudicially  affected  ?] 
That  is  so,  if  that  in  law  can  be  a  prejudicially 
affecting,  which  the  defendants  will  say  it  cannot 
be,  it  being,  as  they  contend,  immaterial  whether 
the  highway  be  laud  or  water.  JUicket  v.  The 
Metropolitan  liailu:ay  Company,  in  the  House  of  Lords, 
affirming  the  judgment  of  the  court  of  error,  IG 
L.  T.  Rep.  N.  S.  542  ;  L.  Kep.  2  App.  1 75 ;  30  L.  J. 
20G,  Q.  B.;  and  Chamberlain  v.  The  West  End  of 
Jjondon  and  Crystal  Palace  Railway  Company,  in  the 
Queen's  Bench,  8  L.  T.  Rep.  N.  S.  149 ;  33  L.  J.  150, 
M.  C. ;  2  B.  &  S.  005  are  governing  cases  on  this 
subject,  but  the  present  case  differs  from  them 
materially,  and  falls  more  within  the  more  recent 
case  of  Beckett  v.  The  Midland  Railway  Company,  in 
the  Common  Pleas,  17  L.  T.  Rep.  N.  S.  499;  37 
L.  J.  25,  C.  P. ;  L.  Rep.  3  C.  P.  L'8.  The  injury  in 
the  present  case,  as  in  that  case,  was  of  a  per- 
manent character,  and  not  like  that  in  RickeVs 
case,  temporary.  [Kelly,  C.  B. — No  court  has 
held  that  the  taking  away  the  access  by  a  navi- 
gable river  to  a  house  is  not  an  'injuriously  affect- 
ing "  of  the  premises,  and  even,  if  the  defendants 
had  left  the  causeway  standing,  their  works  would 
have  prevented  the  access  to  it  by  boats  and  barges. 
Bramwell,  B. — The  duke  cannot  be  worse  off 
than  he  would  have  been  had  he  been  a  coal  mer- 
chant, and  the  defendants  had  said  to  him,  *'  True, 
you  cannot  bring  your  barges  up,  but  we  offer  you 
a  dry  road."  The  answer  would  be,  "  I  am  much 
obliged  to  you,  but  I  do  not  want  it.  I  have  got  a 
dry  road  in  front  of  me."  It  is  found  and  taken  as 
a  fact  that  it  is  a  prejudice  to  the  plaintiff.  Is  it 
to  be  argued  that  it  cannot  be  so  in  point  of  law  f 
Chankell,  B. — In  many  instances  the  substitution 
might  be  a  benefit,  but  the  defendants'  argument 
must  go  the  length  of  saying  that  it  cannot,  in 
point  of  law,  be  an  injury/]  Just  so.  This  case 
falls  within  Beckett  v.  2 he  Afidland Railway  Company 
(ubi  sup.)  where  the  road  was  narrowed  and  rendered 
less  commodious,  and  is  a  clear  case  for  compensa- 
tion.   (He  was  here  stopped  by  the  court.) 

May  23  and  ITy.—Ilawkins,  Q.  C.  and  Philbrick 
for  the  defendants,  being  called  on  to  support  their 
pleas,  first  of  all  objected  to  the  declaration  that  it 
was  narrower  in  its  terms  than  the  award.  The 
declaration  in  substance  sets  forth  that  there  are 
two  matters  of  complaint  in  respect  of  which  the 
plaintiff  was  entitled  to  compensation,  and  the 
umpire  has  awarded  in  respect  thereof  8325/.,  but 
the  award  shows  that  that  sum  was  awarded  in 
respect  of  three  matters :  1.  The  taking  away  of 
the  causeway,  pier,  or  jetty.  2.  The  shutting  up 
and  obstruction  of  the  landing-place;  and  3.  The 
"  otherwise  injuriously  affecting  "  the  premises,  two 
only  of  such  matters  (the  first  and  third)  being 
alleged  in  the  declaration  to  be  made  the  subject  of 
complaint.  Reading  therefore  the  fourth  plea  with 
the  dcdaratioD,  the  latter  conclusively  was  bad. 


The  defendants  have  had  no  opportunity  of  t» 
versing  the  existence  of  the  riglit  to  the  Unding- 
place.    [Martin,  B.^The  declaration  alleges  that 
the  plaintiff  was  entitled  to  an  interest  in  the  cause- 
way, pier,  and  jetty,  and  to  compensation  for  tht 
same,  and  also  for  his  interest  in  certain  other  laadi^ 
&c.,   adjacent    thereto,    that    were    ^Mnjurioiulv 
affected "  by  the  said  works.    The  umpire  awarcs 
8325/.  for  compensation   for  the  interest  in  the 
causeway,  pier,  and  jetty,  and   for  the  shattiBg 
up  of    the   said  landing-places;    that   it  for  thtt 
interest  in  the  said  causeway,  pier,  and  jetty ;  that 
is  for  his  right  to  make  use  of  it  as  a  landing  place. 
Kellt,  C.  B.— Is  it  anything  more  than  an  amplH 
fied  manner  of  stating  it  ?]    And  now  as  to  the  de- 
murrer to  the  fourth  plea.    The  award,  which  is  set 
out  in  extenso  in  the  third  plea  is  incorporated  in. 
plea  4  by  reference,  and  then  after  such  referenoB 
plea  4  proceeds  as  follows :  (He  read  plea  4,  con- 
cluding with  the  allegation,  that  the  sum  awaidei. 
was  indivisible,  and  awarded  (amongst  other  mat- 
ters) "  in  respect  of  the  mere  fact  of  the  defendants 
havmg,  under  the  i>owers  of  the  said  Act,  placed, 
and  substituted  the  said  highway  or  land  carriage 
road  next  to  the  plaintiff's  said  mansion  houae  aiA 
lands,  on  the  river  side  thereof,  in  lieu  of  the  said 
navigable  river.")     [Kellt,  C.B.— That  invdve* 
two  propositions,  one  is  the  taking  of  the  water ;  the 
other,  whicli  is  subsidiary,  may  be  rejected  as  im- 
material, unless  the  substitution  of  a  land  higbw»r 
is  prayed  in  aid.     Compensation  was  claimei  aoa 
given  for  taking  away  a  public  highway  by  water. 
Martin,  B— You  do  not  traverse  the   aUegatiue 
that  the  plaintiff  was  entitled  to  an  interest  in  t 
causeway,  &c.,  which  was  taken  away  from  him.] 
Not  being  traversed  that  must  be  admitted.    Tbt 
declaration  having  alleged  a  certain  right,  namdf, 
to  the  causeway,  &c.,  that  is  a  private  right  appai«> 
tenant  to  the  premises,  and  a  public  proprietuy 
right  enjoyed  by  the  owner  of  the  premises.    It  ii 
conceded  that  the  plaintiff  is  entitled  to  compeon- 
tion ;  but  the  plea  goes  on  to  state  that  a  lump  lOii 
was  given,  including  in  it  compensation  for  the 
substitution  of  a  public  land  carriage  highway  for 
the  former  public  water  highway.     [Kkllt,  C.  B.— 
You  must  look  not  to  the  averment  in  the  plea,  fcr 
that  may  aver  anything,  but  to  the  terms  of  the 
award,  which  you  have  set  forth  and  must  abide  bj; 
you  must  show  that,  on  the  face  of  the  award,  ooo- 
pensation  has  been  awarded  for  something  which  bj 
law  is  not  the  subject  of  compensation.     Cais- 
KELL,  B. — To  raise  the  point  contended  for,  the  pkt 
should  have  said  that   the    8325/L  included  com- 
pensation for  the  mere  fact  of    the  substitutioii, 
under  the  powers  of  the  Act,  of  the  land  highwsj 
for  the  water  highway,  and  with  respect  to  which 
the  said  mansion  house  and  premises  were  not  ^Mnja* 
riously  affected."    That  it  does  not  do,  and  you  DOir 
call  on  the  court  to  say  that  by  no  possibility  ooald 
such  substitution  be  an  injury.]    Nor  could  it  h6, 
independently  of  any  special  private  right  alleged 
by  the  plaintiff  as  peculiar  to  and  distinguishing 
him  from  one  of  the  public.    [Kellt,  C.  B.—Toa 
had  better  first   satisfy  the  court   that  you  are 
entitled  to  go  behind  the  award  to  show  that  it  if 
false   in  fact,  and  that  the  sum  is   awarded  for 
something  not  upon  the  face  of  the  award,  and 
not  legally  the  subject  of  compensation.]    I  tm 
bound  to  admit  I  cannot  challenge  the  award  in 
point  of  form ;   but  I  contend  I  am  entitled  to  go 
behind  it,  to  show  in  respect  of  what  the  ummn 
did  award    com]>ensation.       [Kellt,   C.  B.-^Tbe 
award  is  not  conclusive  evidence  as  against  the 
defendants  that  the  plaintiff  was  possessed  of  the 
jetty,  or  of  the  landing-place,  or  tliat  his  premisee 
were  "  injuriously    affected."     You    might   hate 
traversed    the    ^*  injuriously    affecting,"    but  not 
having  done  so  you  cannot  go  behind  the  award, 
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Ex.]      The  Dcxb  of  Buccleugh  and  Queenbbehrt  v.  Metropolitan  Board  of  Works.       [Ex. 


and  show  it  to  be  false  in  fact.     Ciiakkeli^  B.~ 
\^ere  this  the  case  of  an  ordinary  reference  hy  con- 
RDl  of  parties,  and  a  lump  sum  awarded,  I  appre- 
lie&d  you  might  by  plea  show  that  that  sum  included 
•omethiag  not  within  the  order  of  reference.]    This 
ill  stronger  case.    The  arbitrators  here  are  on  a 
krelwith  a  sheriff's  jury.      And,  although  named 
bj  each  of  the  parties,  they  are,  in  fact,  forced  upon 
u  by  process  of  law.    The  defendants'  proposition 
ii  that  they  haye  a  right  to  show  that  the  umpire 
hai  included  matters  not  subjects  of  compensation 
^      at  all;  and  that,  although  the  plea  admits   the 
^      pUiotifTs  title  to  compensation  in  respect  of  some 
r       natters,  yet  if  we  can  show  that  in  the  lump  sum 
damages  arc  incladed  for  an  item  not  the  subject  of 
compensation,  and  so  beyond  the  umpire's  jurisdic- 
tion, then  the  award  is  yitiated.    Now,  the  substi- 
tution of  a  land  for  a  river  boundary,  without  the 
allegation  of  an  express  public  right  to  have  one  as 
^^     against  the  other,  is  not,  upon  the  authorities,  the 
'_     SJbject  of  compensation.    [Ciiannell,  B. — Putting 
^     a  land  highway  in  lieu  of  a  water  way  may  be  con- 
sidefed  a  great  advantage,  and  substituting  a  water 
-:;     waj  for  a  land  highway  may  "  injuriously  afifect " 
r.     the  premises ;  but  you  want  us  to  infer  that  by  no 
.  w     possibility,  as  a  matter  of  law,  can  this  be  an  "  inju- 
-J,    jwulj  a£fecting"  of  the  premises.]    Apart  from 
••  :    IDJ  special  and  private  right  or  easement  peculiar 
^      to  the  plaintiff  over  the  rest  of  the  public,  it  cannot 
^    be.  Iiie  plaintiff's  right  (excluding  the  causeway, 
Z :    P*^i  *Dd  jc^^y)  to  avail  himself  of  this  public  navi- 
^    gable  highway,  by  landing  goods  at  the  jetty,  was 
^    ffJiliei  juris ;  a  right  not  in  him  as  owner  of  the 
z.':    promises,  but  a  right  which  he  enjoyed  in  common 
3-     vithothersubjectsof  the  realm.  [Marti n,B.  referred 
7     to  IvaoH  V.  jUoore,  1  Lord  Raym.  480 ;  Bom  v.  AfileSj 
in     4  M.  4b  S.  101;  Rote  v.  Grovtx,  5  Man.  &  Gr.  CIS  ; 
r^     15  L  J.,  N.  a,  251,  C.  P. ;   and  Winttrhotlom  v.  The 
'^      Earl  of  Derby,  in  the  Exchequer  recently,  16  L.  T. 
fiep.  N.  S.  771 ;  L.  Bep.  2  Ex.  284 ;  37  L.  J.  194,  Ex.] 
:      [Sects.  50  and  51  of  the  Thames  Conservancy  Act 
;      1858  (30  &  81  Vict.  c.  187)  were  also  referred  to  by 
^     ifdHQ.C.] 

i/oy  25. — Kbllt,  C.B. — In  this  case  everything 
that  could  occur  to  the  mind  of  counsel,  however 
Wned  and  experienced,  has  been  urged  in  support 
of  this  plea.    The  case,  shortly  stated,  taking  the 
^declaration  and  the  award,  which  is  set  out  in  the  third 
tod  the  fourthpleas  together  is  this :  The  plaintiff, 
^  Dake  of  Bucdengh,  is  the  proprietor,  under  a 
>ery  long  lease,  of  a  mansion  house  and  garden  and 
huti,  premises,  which  back  premises  abutted  upon 
the  river  Thames,  and  the  tide  at  high  water  for- 
llierljr  ran  up  to  the  wall  and  afforded  a  waterway. 
Or  access  by  water,  to  the  whole  line  of  the  back 
lireiniaei  of  the  plaintiff.  The  defendants,  under  the 
|K>irer8  of  their  Act  of  Parliament,  have  taken  away 
the  whole  of  that  access  by  water,  and  have  con- 
Vert^  the  whole  waterway  of  the  river  Thames, 
between  high  and  low  water  mark,  into  an  embank- 
ment, and  a  road  has  been,  or  is  in  course  of  being, 
made  on  that  embankment.     The  consequence  is 
thjit  the  plaintiff,  as  he  shows  by  his  declaration, 
baa  been  deprived  of  the  causeway  or  jetty  to  which 
be  was  entitled,  and  which  ran  from  high  water 
mark  to  low  water  mark,  and  at  which  he  was  able 
to  land  fruit,  vegetables,  ice,  and  other  commodities, 
brought  from  his  villa  at  Bichmond,  and  at  which 
be  was  able  to  land  coals  and  so  forth  for  the  use  of 
bis  honsehold.    That  pier,  jetty,  or  landing  place 
has  been  annihilated.    In  consequence  of  this  alte- 
ration he  claims   damages   for  the  loss  of   that 
jetty.     Now,    besides    that,  it   appears    that,   by 
annihilating  the  whole  waterway  and  substituting 
dry    land,    the   whole   access    by    water    to    the 
premises  of   the  plaintiff  has  disappeared ;  and  ho 
claims  compensation,  in   his  declaration,  for  the 


injury  done  to  his  premises  under  this  general 
language,  "also  for  his  interest  in  certain  other 
lands  and  hereditaments  adjacent  thereto,  being^ 
injurioustif  affected  by  the  execution  of  the  said 
works."  Now,  when  we  come  to  look  at  the 
pleadings,  the  defendants,  after  setting  out  the 
award,  allege  that  this  injuriously  affecting  consists 
in  the  mere  substitution  of  a  highway  by  land  for 
the  waterway  of  tho  river  Thames,  which  existed 
before ;  and  they  contend  that  that  cannot  be  an 
injuriously  affecting  within  the  meaning  of  tho  Act 
of  Parliament ;  that  the  taking  away  of  an  access, 
by  means  of  a  navigable  river,  to  a  gentleman's 
premises,  whether  land  is  substituted  for  the  water 
or  not,  that  the  taking  away  of  that  access  by  water 
is  not  an  "injuriously  affecting"  of  the  premises, 
any  more  than  would  be  the  taking  away  of  an 
access  by  land,  and  substituting  for  it  an  access 
by  water,  although  it  may  be  that  the  one  is  more 
injurious  than  the  other.  In  the  case  hypotheti- 
cally  put  by  my  brother  B  ram  well  in  the  course  of 
the  argument,  where  a  coal  merchant  had  an 
extensive  wharf,  on  which  he  landed  coals  from 
barges  which  came  by  water,  and  there  was  the 
substitution  of  land  for  water,  that  would  be  infi- 
nitely more  injurious  to  him  than  the  substitution 
of  water  for  land,  where  there  was  a  highway  by 
means  of  which  he  could  have  access  to  his  premises. 
It  requires  only  a  statement  of  the  case  to  show 
that  the  taking  away  of  this  access  by  water  to  the 
plaintiff's  promises  not  only  may  be,  but  must  be, 
and  the  umpire  has  correctly  found  it  to  be,  an 
injurious  affection  of  his  premises,  and  attended 
with  more  or  less  substantial  damage.  Under  those 
circumstances,  that  being  all  that  appears  on  these 
pleadings,  whether  we  consider  the  allegation  in 
the  declaration,  which  is  for  "injuriously  affecting" 
the  premises  in  the  language  of  the  Act  of  Parlia- 
ment, or  whether  we  look  to  the  award  as  set  forth 
in  the  third  plea,  whereby  compensation  is  expressly 
given  for  the  taking  away  of  the  jetty  and  the 
landing  place,  and  next  for  the  'injuriously  affect- 
ing "  of  the  premises ;  or  whether  we  look  to  the 
language  of  the  defendants'  plea,  where  they  say 
that  the  "  injuriously  affecting  "  is,  in  fact,  neither 
more  nor  less  than  the  substitution  of  a  land  highway 
for  a  water  highway  upon  the  whole  of  that  line  of 
the  plaintiff's  premises ;  in  either  case,  I  think  both 
the  claims  are  equally  within  the  Act  of  Parliament. 
The  award,  which  assesses  compensation  at  the  sum 
of  8325/.,  is  made  strictly  in  pursuance  of  the  sub- 
mission and  Act  of  Parliament.  Under  these  cir- 
cumstances, I  am  of  opinion  that  the  plaintiff  is 
entitled  to  our  judgment  on  this  demurrer. 

Martin,  B. — I  am  also  of  opinion  that  this  is  a 
bad  plea.  There  have  been  two  objections  taken  to 
it,  or  rather  there  were  two  statements  made  in 
support  of  it.  In  the  first  place  it  is  said  that  tho 
defendants  have  a  right  to  consider  this  plea  as 
simply  setting  out  the  awanl,  and  nothing  more. 
Mr.  Hawkins  argued  on  Saturday  that,  taking  tho 
award  simpliciter,  and  nothing  more,  an  allega- 
tion that  such  was  the  award,  and  taking  it  in 
connection  with  the  averments  in  the  declaration, 
that  made  the  declaration  bad.  He  was  in  error  in 
supposing  that  it  arises  simply  on  the  declaration, 
because,  in  raising  that  point,  it  was  necessary  for 
him  to  have  recourse  to  his  fourth  plea,  which  is 
demurred  to,  and  the  award  is  not  set  out  in  that  plea. 
As  to  that  matter,  the  declaration  alleges  that  the 
defendants  entered  upon  "a  certain  causeway,  pier, 
and  jetty  "  of  the  plaintiff's,  and  did  execute  certain 
works.  It  then  proceeds  to  aver  that  he  was  en- 
titled to  a  certain  interest  in  the  said  "causeway,  pier, 
and  jetty,"  and  entitled  to  compensation  for  the 
same  being  so  taken,  and  also  for  his  interest  in 
certain  other  lands    and    hereditaments   adjacent 
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thereto,  being  injuriousi^  affected  by  the  execution  of 
the  said  works.  Now  it  was  said  that  there  ought 
to  have  been  such  an  ayennent  in  the  declaration  as 
to  justify  everything  in  respect  of  which  the  arbi- 
trator has  thought  fit  to  award  compensation.  I 
thing  it  substantially  does,  for  what  the  award 
states  is,  that  the  compensation  is  for  the  interest  of 
the  plaintiff  in  the  "  causeway,  pier  or  jetty,"  for  the 
shutting  up  of  the  landing-place,  and  for  damage  by 
the  depreciation  of  the  mansion-house,  and  the  lands, 
tenements,  and  hereditaments,  and  by  the  otherwise 
"  injuriously  affecting"  the  same  by  the  execution  of 
the  works  of  the  said  board.  In  my  judgment,  this 
award,  standing  simply  by  itself,  is  a  good  award, 
and  it  does  not  go  beyond  that  which  the  plaintiff 
alleges  he  was  entitled  to  in  the  initiatory  averment 
of  the  declaration,  and  therefore  that  objection 
fails.  Now  the  next  matter  argued  in  support  of 
the  plea  was  that  which  was  urged  by  Mr.  Phil- 
brick,  lie  said  that,  inasmuch  as  the  sum  was  an 
undivided  sum,  and  as  it  must  be  taken  that  the 
umpire  did  give  compensation  for  the  mere  fact  of 
the  defendants  having  put  a  land  highway  in  lieu 
of  the  navigable  river,  that  made  the  award  bad.  I 
am  very  clearly  of  opinion  that  it  does  not.  Now 
as  this  case  arises  on  demurrer,  we  may  take  any 
imaginable  state  of  things,  which  the  averments  of 
the  declaration  and  the  averments  of  the  plea  cover 
for  that  purpose.  Upon  the  argument  of  the  de- 
murrer sunpficiter,  we  Know  nothing  more  than  what 
is  stated  on  the  record,  and  therefore  we  may  take 
any  imaginable  state  of  things  for  the  purpose  of 
testing  the  declaration  and  the  plea;  but  in  this 
case  it  is  quite  enough  to  take  that  which  actually 
did  exist,  and  that  which  actually  did  exist  was  this, 
that  there  was  a  house  and  premises  of  the  plaintiff 
bordering  on  the  river  Thames;  that  there  was 
extending  into  the  river,  a  pier  or  jetty  from  the 
plaintiff's  premises,  which  he  alleges  he  had  an 
interest  in,  or  some  right  or  other  in  (whether  he 
had  a  corporeal  right  or  an  incorporeal  right  seems 
to  mo  to  be  immaterial),  that  what  the  defendants 
did  was  to  destroy  that,  by  placing  a  public  road  on 
the  site  of  it,  tliat  by  going  over  that  public  road, 
the  plaintiff  may  have  access  to  the  river,  and  so 
make  use  of  the  river  for  the  purpose  of  carrying 
or  conveying  goods  or  for  any  other  purpose  that  he 
thinks  fit.  We  must  also  take  it  that  the  umpire 
has  given  a  sum  as  compensation,  in  lieu  of,  and 
in  substitution  of,  that  highway,  and  for  the  loss 
of  access  to  the  navigable  river.  For  the  purpose  of 
making  this  a  good  plea,  Mr.  Philbrick  must  argue 
that  it  is  totally  impossible  to  take  that  as  a  subject 
of  compensation.  I  think  it  is  a  real  subject  of 
compensation,  and  it  might  as  well  be  said  that 
ixioplc's  legs  would  not  be  so  fatigued  by  carrying 
goods  and  other  articles  from  boats  to  the  house,  as 
they  were  before.  I  tliink,  myself,  that  there  is  no 
ground  for  the  argument,  and  I  have  no  doubt  that 
this  plea  is  a  bad  plea. 

CnAKiTELL,  B. — I  entertain  no  doubt  in  this  case. 
It  comes  before  the  court  on  demurrer,  and  on 
Saturday  last  Mr.  Hawkins  declined,  in  the  first 
instance,  to  support  the  fourth  plea,  and  said  he 
would  proceed  to  attack  the  declaration.  Those 
being  his  tactics,  he  was  in  the  same  position  as  if 
there  liad  been  no  plea  upon  the  record.  He  was 
not  at  liberty  to  pray  in  aid  any  matter  that  might 
not  be  found  in  the  plea ;  and  he  would  be  bound  to 
show  that  neither  the  first  nor  the  second  counts 
in  the  declaration  could  be  good.  It  is  quite  clear 
that  he  could  not  do  so.  Then  we  come  to  the  fourth 
pica.  I  am  clearly  of  opinion  that  the  fourth  plea 
is  bad,  and  I  have  endeavoured  to  make  intelligible, 
in  the  course  of  the  argument,  the  grounds  upon 
wliich  I  have  come  to  that  conclusion.  I  think  it 
unnecessary  to  repeat  those   reasons,   especially 


after  the  reasons  which  have  been  g^ven  by  the 
Lord  Chief  Baron,  and  by  my  brother  Martin,  in 
their  judgments.  I  am  therefore  of  opinioa  that 
the  plaintiff  is  entitled  to  our  judgment  upon  tbii 
demurrer. 

Judgment /or  the  plaintiff  on  the  demurrer  to  At 
fourth  plea. 

The  argument  of  the  above  rule  to  Get  aside  tiit 
plaintiff's  verdict,  and  to  enter  a  nonsuit,  or  & 
verdict  for  the  defendants,  or  for  a  new  trial,  vu 
then  proceeded  with,  as  follows : 

MeUish,  Q.  C.  and  Dering  ^with  them  was  Bonn 
Lloyd,  Q.  C),  for  the  plaintiff,  showed  cause  agaiut 
the  rule.    There  arc  two  questions  to  be  argued 
here.    First,  did  the  duke  inake  out  a  title  to  tfaa 
causeway?     Secondly,  the   far  more^  on  puUie 
grounds,  important  question,  whether  the  awnd 
being  good  on  the  face  of  it,  an  arbitrator  can  be 
put  in  the  box  and  examined  as  to  the  grounds  ui 
reasons  of  his  making  it  ?    And  thirdly,  was  the 
umpire's  conclusion  in  the  matter  a  correct  one? 
As  to  the  first  question — ^Did  the  causeway  pi« 
under  the  lease  of  1810  ?    In  terms,  no  doubt,  it  wu 
not  demised  by  it,  but  was  it  not  appurtenant? 
Evidence,  going  back  fifty  years,  was  given  to  §haw 
the  exclusive  use  and  repair  of  it  by  the  dob; 
and  from  the  nature  and  description  of  the  pn- 
mises,  it  could  not  have  been  used  by  any  one  bOt 
the  occupier  of  Montagu  House.    (He  here  lendi 
the  lease,  concluding  with  the  general  words  ^to- 
gether with  all  courts,  &c"^    [Bramwell,  B.^Do 
you  claim  a  property  in  tno  soil  of  the  way,  or  a 
mere  easement  only?]    A  property  in  the  soil 
[Martin,  B.— The  general  words  seem  to  point  to 
an  easement]    The  words,  '*  courts,  areas,  ceUsn^ 
ways,  passages,"  &C.,  it  is  submitted  indude  mac^ 
bevond  mere  easement,  and  it  says  "  to  the  prendiei 
belonging,  or  appertaining,  or  reputed,  or  known  u 
part  or  parcel  thereof,*'  &c.    This  causeway  was  an 
encroachment  on  the  soil  of  the  river,  which  ii 
vested  in  the  Crown,  and  by  sect.  51  of  Uie  Thames 
Conservancy  Act  1858(20  &  21  Vict,  c.1 87),  the 
bed  or  soil  of  the  river,  and  any  encroadunents 
thereon,  in  front  of  or  adjacent  to  lands  or  bnildingi 
then  vested  in  the  Crown,  or  Crown  lessees,  wm 
excepted  out  of  the  operation  of  sect.  50  of  the 
same  Act,  vesting  Crown  lands  in  the  river  consc^ 
vators,  so  that  the  effect  of  the  Act  was  to  rcscrrs 
this  causeway  to  the  Crown  and  to  its  leueci 
fAlARTiN,  B. — Can  land  be  "appurtenant"  to  landf] 
This  was  not  confined  to  "appurtenances,"  but  wii 
"  with  any  part  thereof  therewith  used,  &&,  as  part 
or  parcel  thereof."    [Channell,  B. — You  want  to 
bring  this  case  within  the  ruling  of  Cromnton,  J. 
in   the  case  of  Re  The   Stocl^Htrt,  TitHperffy,  awi 
Altringham  Railway   Company^  m    the   Bail  Conrt^ 
33  L.  J.  251,  Q.  B.J    Yes,  so  as  to  make  the  de- 
struction of  privacy,  &c.  a  proper  subject  of  com- 
pensation.   But  it  is  enough  to  show  the  dnks 
entitled  to  an  easement,  for  Crompton,  J.'s  rulinf 
would  apply  to   that  also.     The  reasonable  sad 
natural  inference  is  that  some  prior  occupant  nude 
this  causeway  for  the  exclusive  convenience  of  the 
premises,  for  it  led  nowhere  but  to  the  stairs  inside 
the  premises,  and  no  one  else  but  such  occupsnt 
could,    or,  as  was  proved,  ever   did,  derive  any 
benefit  from  it,  and  no  one  but  the  duke  and  h^ 
licensees  ever  used  it.    There  arc  three  grounds  on 
which,  even  assuming  the  evidence  of  the  umpire 
was  admissible,  the  umpire's  view  may  be  sup- 
ported.   First,  on  the  true  construction   of  the 
lease,  coupled  with  the  evidence  of  exdusive  ustf 
and  repair,  the  causeway  was  part  of  the  demised 
premises  and  passed  with  them,  together  with  sU 
the  rights  of  easement.    Secondly,  the  court  msy 
think  the  duke  had  only  a  right  A  easement  in  i^ 
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!t  he  had  a  right  to  have  it  remain  as  it  was  for 
M  enjoyment.  la  either  case,  therefore,  the  cause- 
ay  haring  heen  compalsorily  taken  under  the 
akate,  and  that  having  heen  done  which,  without 
le  statute,  would  have  been  unlawful  and  could  not 
hre  heen  done,  the  duke  as  owner,  whether  of  the 
ling  itself,  or  onlj  of  an  easement  in  it,  is  en- 
Aled  to  compensation,  which  would  not  bo  included 
I  Uie  mere  case  of  an  *'  injurious  afifecting  "  only, 
'here  no  land  was  taken.  It  had  a  defensive 
alue  to  the  duke.  Or,  thirdly,  the  soil  itself  was 
ot  private  property,  but  the  soil  of  a  public  navi- 
able  riyer,  with  all  its  incidents,  and  the  duke's 
remises  adjoining  such  river,  all  the  consequences 
f  obstructing  his  access  to  it  as  a  public  highway 
eceuariiy  follow.  But,  therefore,  for  the  statutory 
owers,  the  duke  would  be  entitled  to  recover 
amages  in  an  action  and  so  is  entitled  now  to 
ompensation.  On  all  the  above  grounds  the  case 
ooies  within  the  role  laid  down  by  Crompton,  J., 
1  the  case  above  referred  to  in  the  Bail  Court. 
Lod  now  to  the  second  and  more  important  question. 
lie  eTidence  of  the  umpire  was  altogether  inad- 
liaiible.  The  award  is  for  two  matters— loss  of 
iterest  in  the  causeway,  and  the  "injuriously 
ifecting  "  the  premises.  The  landing  place  and  the 
■iiseway  are  the  same.  Now,  without  doubt,  the 
iaintiff  had  an  interest  in  the  causeway,  and 
rithout  doubt  the  premises  were  "injuriously 
ffected."  There  is,  therefore,  a  good  ground  of 
ompensation,  and  prima  facie  the  award  is  good. 
^ma  you,  then,  call  the  arbitrator  to  state  what  was 
asaing  in  his  mind,  and  that  he  has  given  compcn- 
ition  for  something  else  that,  in  point  of  law,  did 
ot  amount  to  "injuriously  afifecting?"  I  contend 
liat  it  cannot  be  done.  It  was  competent  for  either 
arty  to  hare  asked  him  to  assess  the  sums  sepa- 
itely,  as  was  done  in  Brand  and  Wife  v.  The 
Jammersmith  and  City  RuUway  Company,  in  tlio 
tneen's  Bench,  13  L.  T.  Rep.  N.  S.  501 ;  33  L.  J.  53, 
\,  B. ;  for  though  there  it  was  by  a  jury,  yet  it 
ould  be  done  by  an  arbitrator  equally.  [Bram- 
pxu.  B.— Suppose  disputes  as  to  matters  A  and  B 
re  referred  to  an  arbitrator,  and  ho  makes  his 
ward,  reciting  the  submission  to  him  of  disputes 
L  and  B,  and  he  makes  his  award  of  and  concerning 
tie  premises,  and  awards  one  party  an  entire  sum 
I  100/L,  would  it  be  competent  to  the  other  party 
I  call  the  arbitrator  to  show  that  in  truth  he  took 
ito  account  a  third  dispute  C,  and  really  gave  2QI 
pon  that?]  Certainly  it  would  not  be,  for  he 
ould  contradict  his  award.  In  addition  to  its 
orelty,  the  consequences  would  be  dangerous,  espe- 
^ly  with  a  hytnan  arbitrator,  who  may  be  right 
I  his  conclusion,  but  would,  assuredly,  be  wrong  in 
is  a(!Coant  of  how  he  arrived  at  it.  [Martin,  B.— 
do  not  see  why  this  evidence  is  inadmissible,  or 
hj  the  award  under  this  Act  should  be  absolutely 
NieloslYe.  Kellt,  C.  B.— This  is  a  case  not  of 
baence  of  jurisdiction,  but  of  something  done  in 
Koess  of  jurisdiction,  but  as  to  which  it  is  alleged 
le  umpire's  mind  was  under  a  wrong  impression.] 
0  JIartimer  T.  The  South  Wales  Railway  Comjmny^ 
£.  &  E.  375  ;  28  L.  J.  129,  Q.  B.,  the  jury's  excess 
f  jurisdiction  was  held  to  be  no  answer  to  an  action 
n  a  judgment.  No  one  doubts  that  a  juryman 
ould  not  be  called  to  state  what  passed  in  the  jury 
ox.  rCuANNELL,  B. — ^The  question  is,  may  you 
ontraaict  the  award  ?  It  is  a  broad  statement  to 
ay  that  you  never  can.]  If  it  be  consistent  with 
be  award  that  the  umpire  may  have  gone  into  a 
bird  matter,  you  may ;  but  if  inconsistent  with  it, 
oa  cannot  call  him  to  contradict  his  award  in 
rriting  "of  and  concerning  certain  things."  [Bram- 
rsLi.,  B. — My  difficulty  is  this,  an  arbitrator  is 
at  to  make  an  award,  and  he  makes  one,  on  the 
ioe  of  it  confined  to  the  matters  submitted  to 
im ;  can  you  pat  him  forward  to  show  matters 


passing  in  his  mind  when  he  made  it,  to  contradict 
t^o  terms  of  it  ?  It  would  be  a  dangerous  doctrine 
to  hold  that  you  could.]  With  regard  to  the  objec- 
tion that  structural  dauiage,  for  which  the  arbitrator 
awarded  50/.,  was  not  proved  at  the  trial,  no  such 
objection  was  then  taken,  and  it  is  now  too  late. 

Hawkins,  Q.C.  and  Philbrick  for  the  defendants, 
in  support  of  their  rule.  First,  evidence  to  show 
affirmatively  that  the  award  was  altogether  invalid 
was  clearly  admissible.  This  was  an  award  by  an 
umpire  not  selected  by  agreement  between  the 
parties,  but  appointed  by  Act  of  Parliament  at  the 
claimant's  instance,  so  that  the  defendants  cannot 
help  themselves,  and  this  award,  therefore,  is  ojien 
to  the  same  objections  as  the  finding  of  a  jury  on 
an  inquisition  under  the  23rd  section  of  the  Lands 
Clauses  Consolidation  Act  1845.  It  is  conceded 
that  if  the  award  be  merely  voidable,  as  for  mis- 
conduct, corruption,  or  irregularity  on  the  part  of 
the  arbitrator,  and  not  void  as  for  want  of  jurisdic- 
tion, it  must  be  set  aside  in  the  ordinary  way,  and 
its  legality  cannot  be  questioned  in  an  action 
brought  upon  the  award  itself.  But  where  it  is 
altogether  void,  as,  for  instance,  by  the  arbitrators 
taldng  on  him  to  award  on  matters  not  submitted 
to  him,  it  is  different.  He  cannot  clothe  himself 
with  jurisdiction  where  he  has  none,  simply  by 
stating  that  he  awards  "  of  and  concerning  the  pre- 
mises." The  making  the  award  so  as  to  appear 
good  on  the  faco  of  it  would  not  in  such  a  caso 
make  the  award  good,  nor  prevent  evidence  to  show 
the  want  or  the  excess  of  jurisdiction ;  and  if  that 
is  so  in  the  case  of  an  ordinary  reference  to  arbi- 
tration, the  present  is  an  a  fortiori  case.  The  caso 
of  Head  v.  The  Victoria  ^Station  and  Pimlico  Railuray 
Comjmny,  in  this  court,  1  H.  &  C.  32G ;  32  L.  J.  107, 
Ex.  may  be  cited  in  answer  to  the  case  of  Mortimer 
V.  The  South  Wales  Ruilway  Company,  which  has  been 
cited  on  the  other  side.  This  award  being  for  a 
lump  sum,  which  included  matters  not  the  subject 
of  compensation,  was  void,  for  there  is  no  power  to 
compel  the  arbitrator  to  divide  his  award,  as  it  haa 
been  argued  we  ought  to  have  done :  (Re  Newboidy 
V.  Tfie  Metropolitan  Railway  Company^  li  C.  B.,  N.S., 
405.)  The  argument  on  the  other  side  leads  to  this, 
that  if  there  be  ten  houses,  and  as  to  nine  of  them 
the  arbitrator  found  there  was  injurious  afTection 
by  reason  of  a  matter  not  the  subject  of  compen- 
sation, and  as  to  the  tenth  house  an  injurious  affec- 
tion to  tho  amount  of  1000/.  by  that  which  is  the 
subject  of  compensation,  and  if  a  lump  sum  of 
10,000/.  bo  awarded  as  to  all  of  them,  then  if  the 
injurious  affection  be  traversed,  the  plaintifif  is  en- 
titled to  the  compensation  awarded  in  respect  of  all 
ten  houses,  by  showing  an  injurious  affection  of 
No.  10  to  tho  extent  of  1000/.,  and  that  the  defen- 
dants could  not  show  that  nine-tenths  of  the  com- 
pensation were  given  in  respect  of  the  houses  which 
were  not  in  point  of  law  injuriously  affected.  It  is 
submitted  that  cannot  be.  Were  each  item  of 
damage  assessed  separately  the  traverse  of  injurious 
affection  would  surely  refer  to  each  separately,  and 
those  only  could  bo  recovered  as  to  which  there  was 
an  injurious  affection.  Wiat  difference  can  it  mako 
that  a  lump  sum  is  awarded?  The  defendants 
were  entitled  therefore  to  show  that  the  award  in- 
cluded items  for  which  no  compensation  could 
legally  bo  given,  and  if  so,  the  umpire  himself  was 
the  best  witness  for  that  purpose:  (Russell  on 
Awards,  3rd  edit.  p.  460,  et  seq.)  The  whole  award 
is  bad,  and  must  bo  set  aside.  Secondly,  no  evi- 
dence of  structural  damage  was  given  at  the  trial, 
notwithstanding  it  was  expressly  traversed.  [J/e/- 
lish,  Q.C.  contra, — This  point  was  not  taken  at  tho 
triaL  Kellt,  C.  B. — ^I  certainly  thought  that  tho 
questions  of  fact  as  to  the  existence  of  damage 
were  to  bo  considered  as  established  by  tho  finding 


160 


MAGISTRATES'  OASES. 


Ex.]       Thb  Duke  of  Bucclecoh  and  Queensberrt  v,  Mbtropolitaii  Boasd  or  Wokks.      [Ex. 


of  the  arbitrator,  and  that  it  was  now  entirely  a 
qaestion  of  law  for  the  court,  first,  whether  th« 
pUdntifif  had  a  right,  either  by  way  of  easement  or 
by   right  of  exclusive   possession,    to  the   jetty, 
and  secondly,  whether  the  taking  away  the  water, 
and  substituting  dry  land  was   an   '*  injuriously 
affecting;"  and  that  being  so,  whether  the  heads 
of  damage  included  by  the  arbitrator  were  or  not 
by  law  the  subjects  of  compensation.]    Then  if  that 
be  so,  the  first  question  will  be.  Was  any  title  shown 
to  the  jetty  in  the  way  in  which  it  was  claimed  ? 
It  is  not  sufficient  to  show  an  easement.    It  must 
be  taken  that  the  award  is  founded  upon  a  title  to 
the  soil  for  a  period  of  ninety  years,  and  that  title 
was  not  made  out.    The  claim  of  the  plaintiff,  as 
recited  in  the  award,  is  as  owner  of  the  jetty  for  a 
term  of  ninety  years  by  virtue  of  the  lease  and 
agreements  before  referred  to.    [Bbahwell,  B. — 
He  claims  it  in  two  ways,  first  as  owner,  and  next 
as  being  entitled  to  the  use  of  it.]    Yes,  "  during 
the    said    term,"   but  no    such    term   existed  in 
point  of  fact.     The  arbitrator   must    award   on 
the  interest  as  claimed,  and  has  no  power  to  de- 
termine the  title  or  the  amount  of  interest.    The 
soil  of  the  foreshore  is  in   the  Crown,  and   the 
user,  by  permission,  of  another  iwrtion  of  the  soil, 
cannot,  as  against  the  Crown,  convey  title  to  the 
land ;  and  the  user  by  plaintiff  here,  and  his  erecting 
a  causeway  does  not  give  him  a  right  as  against  the 
public  to  claim  the  foreshore  as  his  own  individual 
and  exclusive  property.     But  then   the  lease  of 
1810  was  surrendered.     No  new   lease  has  been 
granted,  and  the  duke  has   nothing   more    than 
an  agreement  giving  him  a  claim  to  a  lease  when 
certain  conditions  are  fulfilled.    No  title  at  all  was 
shown,  and  if  there  was,  yet  not  such  as  was  claimed, 
Tiz.,  for  an  unexpired  term  of  ninety  years.    Then 
as  to  the  other  items.    Loss  of  privacy,  which  the 
umpire  here  considered  in  awarding  the  5000/.  is  not, 
as  was  decided  in  the  case  of  Re  Penny  and  The  South- 
Eaitem  Railway  Company^  7  £.  &  B.  6G0 ;  26  L.  J. 
225,  Q.  B.,  the  subject  of  compensation.    It  cannot 
be  an  "  injurious  affection."    [Bramwell,  B. — The 
causeway  had  a  defensive  value  to  the  plaintiff. 
Kbllt,  C.B. — All  these  things  are  consequences  of 
the  substitution  of  the  roadway  for  the  water  way.] 
The  award  is,  not  for  deprivation  of  access  by  water, 
but  "I  give  hOOQL  because,  amongst  other  things,  the 
privacy  of  the  house  is  destroyed,  and  to  prevent 
people  looking  over  him  the  duke  must  build  a  high 
wall."    It  does  not  follow,  even  if  he  could  have 
brought  an  action  against  an  individual  for  taking 
away  the  water,  he  is  therefore  entitled  to  com- 
pensation.   (See,  ]^r  Lord  Cranworth,  in  The  Cale- 
fhnian  Railway  Company  v.  Ogilvie,  2  Macq.  H.  of  L. 
Gas.  229.)    To  be  so  entitled  there  must  be  injurious 
affection.  [Kbllt,  C.B. — ^The  claim  is  not  for  an  abso- 
lute term  of  ninety  years,  but  an  interest,  and  in  one 
part  it  is  said  to  be  for  the  residue  of  the  said  term, 
and  in  another  it  is  claimed  under  the  lease  and  cer- 
tain agreements.    Channell,  B. — ^The  claim  is  **  in 
manner  herein  mentioned."     Then  he  claims  an 
interest  for  a  period  of  ninety  years,  but  that  is 
made  up  of  the  unexpired  residue  under  the  original 
lease,  and  the  rights  under  the  agreement.]    Tlien 
comes  the  question  whether,  upon  the  taking  of 
the  smallest  piece  of  land  by  promoters  of  an  under- 
taking under  Parliamentary  powers,  compensation 
can  l^  demanded  under  the  shield  of  that  bit  for 
all  consequent  damage  from  the  works  affecting  the 
entire  estate.    The  proper  subject  of  compensation 
is  the  damage  direcUy  flowing  to  the  landowner  and 
his  estate  by  reason,  not  of  the  general  construction 
of  the  works,  but  of  the  taking  of  the  particular 
piece  of  land.    The  Legislature  did  not  intend,  and 
no  case  has  gone  the  length  of  saying,  that  a  piece 
of  land  can  bo  used  in  a  defensive  point  of  view  and 
be  made  the  peg  on  which  to  hang  compensation  not 


otherwise  claimable.  Then  as  to  the  other  pcnnts  of 
the  rule.  The  award  being  good  on  the  face  of  it,  sai 
the  taking  away  the  easement  being  thown,  thi 
onus  of  proof  was  shifted  to  the  defendants.  By 
the  evidence  of  the  umpire  it  was  again  shifted  ob 
to  the  plaintiff,  and  it  was  for  him  then  to  hate 
given  evidence  of  the  other  items  comprising  ti» 
total  sum  awarded,  which  he  did  not  do.  The 
award,  therefore,  not  being  supported  by  evidenee^ 
the  plaintiff  ought  to  be  nonsuited,  and  this  mte  be 
made  absolute. 

They  cited  also, 
fforrockt    v.    TTte  Metropolitan  RaUway    CampoMg, 
4  B.  &  S.  315. 

Channell,  B.  referred  to  Reg,  t,  The  Londom  mi 
North'  Western  Railway  Company,  8  £.  &  B.  413; 
23  L.  J.  185,  Q.  B. 

May  2G.  — Kbllt,   C.  B.^This   is    an   actioB 
brought  to  recover  a  sum  of  8325^,  alleged  to  bt 
due  under  an  award  made  by  a  learned  member  of 
the  Bar,  by  virtue  of  the  provisions  of  an  Act  of 
Parliament.    The  Duke  of  Buccleugh  has  oertidi 
interests,  under  a  lease  and  agreemeut,  in  a  msii- 
sion  and  a  garden,  the  front  of  which  is  in  Parlia- 
ment-street and  the  back  of  which  runs  parallel  with 
the  river  Thames.    It  appears  that  the  defendants, 
the  Metropolitan  Board  of  Works,  proceeded  under 
an  Act  of  Parliament  to  construct  an  embankmeot 
between  the  back  of  the  plaintifTs  premises  and  the 
river  Thames,  and  in  order  to  form  these  very  great, 
important,  and  beneficial  public  works,  they  foand 
it  necessary  to  throw  back,  and  to  completely  take 
away,  the  whole  mass  of  water  that  lay  between 
the  back  of   the  plaintiffs  premises  and  the  low 
water  mark  of  the  river,  and  thereupon  they  pn^ 
ceeded  to  construct  the  embankment  in  question. 
Now,    in   order    to   construct  the    embankment 
having  first  of  all  taken  away  the  water  and  om- 
fined  it  within  a  narrower  boundary  in  the  riva^ 
it  was  necessary  also  that  they  should  take  avi^, 
and,  so  far  as  it  was  admitted  at  the  trial,  to  anni- 
hilate, a  "  causeway,  pier,  or  jetty,"  running  frai 
the  duke's  stairs  at  the  southern  boundary  of  the 
property,  from  high  water  mark  to  low  water  mtik 
of  the  river.     The  claim  of  the  duke,  as  appears  \j 
the  notice  given,  and  by  the  award  made  by  tM 
umpire,  and  by  the  evidence  of  the  umpire  himself 
seems  to  have  been  substantially  twofold,  and  to 
have  resolved  itself,  at  last,  into  two  spedfic  and 
distinct  claims,  and  two  claims  alone,    'the  onewsi 
the  annihilation  of  the  jettv,  and,  as  the  jetty  wii 
in    fact  constituted,  the  landing* place    with  i%, 
passed  away  and  was  destroyed.     The  other  was 
the  taking  away  of  the  whole  mass  or  area  of 
water  lying,  or  fiowing  up  and  down  between  high 
and  low  water  mark,  behind  the  plaintiff's  premises 
and  along  the  whole  breadth  thereof  from  east  to 
west.  Those  two  claims  being  made  by  the  plaintifl^ 
the  umpire  has  found,  what  I  shall  perhaps  hayeooci- 
sion  to  show  somewhat  in  detail,  is  in  effect  thii: 
Having  awarded  in  respect  of  the  claim  made  the  smn 
of  8325/.,  and  having  been  called  upon  to  explain  is 
detail  how  that  sum  was  made  up  (and  for  this  pa^ 
pose  I  will  assume  that  the  evidence  was  admissible 
and  unobjectionable),  he  says,  in  effect,  that  he  hai 
given  200?.  for  the  value  of  the  jetty ;  that  is,  I  presnni^ 
for  the  mere  loss  or  damage  sustained  by  the  plaintiff 
through  the  loss  of  the  jetty  as  a  landing  place,  ud 
place  of  passage  between  his  own  prenilses  and  thst 
particular  part  of  the  jetty  at  which  articles  m^ 
from  time  to  time  have  been  landed.    Then,  as  I 
understand  it,  he  estimates  the  damages  resoltinf 
from  these  premises  having  been  "  injuriously  sf* 
fectcd  "  by  the  acts  of  the  defendanta  at  8125iL  Ite 
entire  sum  is  8325/.,  and  if  we  deduct  from  that  tbe 
200/.  which  the  umpire  has  spedflcally  estimated  to 
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t  the  real  pecuniary  loss,  and  the  expense  which 
e  duke  n.aj  be  put  to  by  the  conveyance  in  some 
her   direction,  and  in  some  other  way,   of  the 
tides  coming  to  or  going  from  his  house,  there 
imuios  the  sum  of  8125/.  which  he  has  given  as 
inpensation  for  damages  resulting  from  the  "  in- 
3ttsly  affecting"  of  the  premises  by  the  works 
the    Board.     Whether  we   are   to    take   that 
iojariously  affecting"  to  result  from  the  taking 
ray    or  the  annihilation  of  the  jett\%  or  from 
le  taking  away  of  the  whole  mass  of  water  in 
nestion,  or   from  both   these  cans  s,  the  whole 
im  of  812.')/.  is  given  as  for  damage  resulting  from 
le  one  or  other  or  both  of  them.    Tlien  the  ques- 
ion  is,  whether,  that  now  appearing  upon  the  cvi- 
ence,  this  action  is  maintainable,  and  this  verdict 
an  be  sustained  ?    Now,  many  objections  have  been 
Hide,  and  at  every  point  of  the  case  something  has 
Men  urged,  to  show  that,  on  one  ground  or  the 
Mher,  no  part  of  this  claim  is  to  be  sustained  ;  but 
that,  at  all  events,  the  award  being  for  a  single  sum, 
if  any  part  of  it  was  given  contruiy  to  law  and  with- 
out jurisdiction,  and  if  that  can  bo  shown  by  evi- 
dence which  is  admisiiible,then  the  award  altogether 
it  bad,  and  the  defendants  would  be  entitled  to  the 
verdict.    We  must  all  agree  that  that  is  so  to  this 
eitont,  namely,  that  if  an  award  has  been  made  for 
a  tingle  specific  8*im  of  money,  and  it  apjiears  that 
the  ampire  who  made  it  has  included  in  that  sum 
fiompensation    upon    a    ground    upon    which    the 
daimsDt,  or  the  plaintiff,  is  not  entitled  to  compen- 
lation,  and  if  that  is  shown  by  distinct  evidence, 
to  that  it  would  appear  that  the  umpire  has  ex- 
ceeded his  jurisdiction,  and  has  awarded  compensa- 
tiOQ  in  respect  of  a  matter  over  which  he  had  no 
jnitdiction,  it  never  having  been  in  point  of  law  or 
offset  submitted  to  him,  the  umpire  is  not,  in  that 
cue,  entitled  to  award  that  sum.    We  must  here 
cootider  what  it  is  for  which  the  award  is  made ; 
ttd,  in  the  next  place,  what  is  the  notice  of  claim 
tod  how  the  objection  is  made,    Now,  in  the  first 
plaoe,  the  objection  is  thus  stated,  that  the  duke 
ckims  compensation  for  the  loss  of  this  jetty,  by  a 
notice,  and  upon  an   allegation  that  he  was  the 
otoer  of  the  jetty,  and  that  he  had  an  interest  in  it 
for  a  term  of  years — the  remainder  of  a  term  of  99 
fears.     In  order  to  consider  this,  we  must  first 
Ke  what  the  notice  is.    The  notice  is  not,  in  abso- 
Bte  and  unqualified  terms,  a  claim  for  any  particular 
r  legal  interest  either  in  the  soil  of  the  jetty  or  to 
ny  easement  upon  it,  or  orer  it,  or  by  any  means  to 
le  jetty.    But  when  we  look  to  the  notice  which 
Bf  before  the  ampire,  and  we  must  take  it  that  he 
10  had  before  him  that  which  is  taken  as  part  of 
e  evidence,  namely  the  lease  and  the  two  agree- 
mts  under  which  the  duke  holds  the  premises  in 
estion,  we  find  in  the  first  place  that  he  does  not 
Bolately  claim  the  ownership,  or  any  interest  in 
la  jetty  during  the  residue  of  a  term  of  ninety- 
le  years ;  for  although  the  claim  is  stated  at  the 
taet  in  these  terms,  the  notice  proceeds  to  state 
It  it  is  under  and  by  virtue  of  a  lease,  of  tlie  date 
1810,  and  the  two  subsequent  agreements  for 
J9e — the  dates  of  all  are    in  the  notice— when 
!  come  to  look  at  these  instniments,  we  find  that 
iy  ahow  what  the  real  nature  of  the  claim  is, 
mely,  that  it  is  a  claim,  not  to  a  term  or  the 
lidne  of  a  term,  or  of  a  lease  which  has  been 
tuallj  granted,  but  that  it  is,  in  fact,  for  the 
lidue  of  a  term  of  ninety-nine  years  in  a  lease 
lich  the  Crown  contracts  to  grant  as  soon  as 
jCKiOL  shall  have  been  laid  out  on  the  premises, 
e  mast  take  it  for  granted  that  the  umpire  has 
cen  these  matters  into  consideration,  and  that  he 
M  well  aware  that  there  was  not  a  lease  absolutely 
anted  for  a  term  of  ninety-nine  years,  but  only  an 
reement  for  a  lease  for  that  period  of  time  to  be 
mted  as  soon  as  the  sum  of  20,000/.  had  been  laid 
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out  on  the  premises,  and  also  that  the  umpire  was 
properly  and  perfectly  satisfied ;  for  no  one  can 
look  at  the  house  in  question  and  not  see 
that  probably  four  or  five  times  the  amount 
of  20,000/.  has  been  laid  out  on  these  premises. 
Be  that  as  it  may,  the  umpire  must  have  taken 
that  into  consideration,  and  as  far  as  respects  the 
duration  of  that  term,  the  claim  is  only  that  which 
was  before  the  umpire,  and  in  respect  of  which  he 
has  in  fact  made  this  award.  If  he  has  treated  it 
as  a  term  not  conditioned  upon  the  laying  out  of 
20,000/.,  but  as  an  absolute  term,  he  has  done  no 
more  than  substantial  justice.  If  not,  it  is  perfectly 
clear,  and  any  one  can  see  it  who  looks  at  the  pre- 
mises, that  the  plaintiff  is  entitled  to  that  term,  and 
therefore  in  justice  and  truth  lie  is  entitled  to  con- 
sider it  as  a  term  for  the  period  of  ninety-nine 
years ;  and  if  the  umpire  has  treated  it  as  such,  he 
has  only  done  substantial  justice,  and  no  objection 
can  arise  upon  that  ground.  But,  then,  a  further 
objection  is  made  which,  no  doubt,  is  entitled  to 
much  consideration.  It  is  said  that  by  the  terms 
of  the  notice,  and  the  declaration,  and  the  award, 
the  ownership  of  the  soil  of  this  jetty  is  claimed  on 
the  part  of  the  plaintiff;  whereas  the  most  that  can  be 
insisted  on  is,  that  he  is  entitled  only  to  an  ease- 
ment or  right  of  way  or  passage  for  landing,  em- 
barking, and  shipping  goods.  I  do  not  think  it 
necessary  to  determine  that  question.  I  am  free  to 
say  that)  looking  to  the  terms  of  these  instruments, 
if  it  M'cro  ncccssarj',  and  if  I  were  called  upon  to 
determine  the  question,  I  should  not  hesitate  to  hold 
that  the  soil  of  this  jetty  had  been  granted  exclu- 
sively to  the  Duke  of  Buccleugh,  as  lessee  for  a 
term  of  these  premises.  And  the  ground  on  which 
I  think  so  is  this :  Under  the  terms  of  the  lease  we 
find  that,  not  only  **all  ways  and  i)assages*'  are 
demised  to  him,  which  might  amount  to  an  ease- 
ment ;  but  it  says,  **  all  ways,"  &c.  (and  there  are  a 
number  of  other  general  words  used)  "  therewith" 
(that  is,  together  with  these  premises),  "  held,  used, 
occupied,  or  enjoyed.**  I  do  not  myself  see  why  the 
soil  of  a  way  should  not  pass  under  the  term  ''way" 
itself  in  a  conveyance,  with  the  super-addition  of 
the  words  "therewith'*  (that  is,  with  the  premises 
in  question^  "held,  used,  occupied,  or  enjoyed." 
Therefore,  if  it  were  necessary,  I  should  say  that 
there  is  evidence  of  a  right  to  the  soil  during  the 
remainder  of  the  term  in  the  Duke  of  Buccleugh  as 
lessee.  But  as  there  may  be  a  difference  of  opinion 
upon  that  subject,  I  do  not  at  all  decide  the  ques- 
tion. If  this  be  an  easement,  the  question  is 
whether  it  may  not  be  well  made  the  subject  of 
compensation  under  tliis  umpirage,  and  in  this 
action,  by  virtue  of  the  notice  which  has  been  given, 
and  whether  it  is  not  properly  included  in  the 
award  which  has  been  made  by  the  language  which 
has  been  used  ?  The  words  in  the  notice  are  very 
large,  for  they  proceed  to  say  not  only  that  he 
"  claims  to  be  the  owner  of  the  said  causeway,  pier, 
or  jetty,"  and  so  forth,  but  go  on  further  to  say, 
after  describing  it,  and  referring  to  the  particular 
agreements,  and  the  leases  which  would  speak  for 
themselves,  and  show  whether  anything  more  than 
an  easement  could  pass  under  them,  supposing  it  to 
be  only  an  easement ;  the  instruments  being  referred 
to  and  incorporated  in  the  notice  would  be  a 
notice  of  a  claim  given  only  to  an  easement ;  but 
then  the  notice  proceeds  in  these  express  words, 
"and  that  the  said  duke  also  is  and  claims  to 
be  entitled  as  such  lessee  to  the  use  and  enjoy- 
ment during  the  said  term  of  the  said  landing 
place,  and  of  the  easements,  rights,  and  privi- 
leges belonging  thereto  and  connected  therewith." 
This  was  before  the  umpire,  and  he  may  have  con- 
sidered it  a  mere  easement,  or  he  may  have  consi- 
dered that  the  ownership  of  the  soil  was  to  be 
collected  from  these  instruments,  and  have  made  his 
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award  accordingly,  I  do  not  sec  the  slightest  dis- 
tinction in  the  question  before  the  umpire,  between 
one  and  the  other ;  for  whether  the  duke  had  the  ex- 
clusive use  of  the  soil  during  the  remainder  of  the 
ninetj-nine  years,  or  whether  he  had  the  exclusive 
right  of  passage,  right  of  landing,  right  of  way, 
right  of  shipping,  and  all  the  rights  to  be  exercised 
npon  a  jetty  or  erection  of  this  nature,  seems  to 
me  to  be  perfectly  immaterial;  for,  when  we  look 
to  the  evidence  it  is  perfectly  clear  that  he  had 
the  exclusive  right  to  one  or  the  other,  either  to 
the  sou  itself,  or  to  all  the  use  which  practically 
and  beneficially  could  be  made  of  it.  The  evidence 
(I  take  it  from  my  own  note,  and  not  from  Mr. 
Pollock's  evidence)  of  one  of  the  witncssscs  was 
that  he  had  known  it  for  some  forty  or  fifty  years, 
and  that  the  duke  as  lessee  (I  believe  the  present 
Duke  of  Buccleugh  has  been  resident  in  this  house 
since  1810,  which  is  the  date  of  the  lease,  or  shortly 
afterwards,  and  his  father  was  his  predecessor  in 
the  occupation  of  these  premises)  or  those  under 
whom  he  claims,  have  invariably  throughout  the 
whole  of  this  period  used  this  as  a  pier  or  jetty,  or 
landing  place  for  goods, 'and  for  conveying  goods 
backwards  and  forwards  to  and  from  the  premises ; 
and  not  only  has  he  done  that,  but  he  nas  from 
time  to  time,  whenever  necessary,  and  once  it  would 
seem  at  coniidcrable  expense,  repaired  and  always 
maintained  this  jetty.  The  evidence  is  express  to 
this  effect,  and  that  nobody  ever  went  upon  this 
jetty  or  used  it  or  interfered  with  it  all.  What  does 
it  signify,  with  regard  to  its  value  to  the  duke, 
whether  he  had  the  soil,  or  whether  he  had  the 
practical  benefit  of  its  use  for  every  purpose  to 
which  the  soil  could  be  applied  ?  I  think,  under 
these  circumstances,  that  we  need  not  consider 
whether  he  had  an  interest  in  the  soil,  or  whether 
he  had  only  an  easement  over  and  along  this  jetty, 
^e  whole  matter  was  before  the  arbitrator,  and 
the  evidence  was  also  before  me,  at  the  trial  of  the 
exclusive  use  during  the  fifty  or  sixty  years  that  the 
lease  had  been  granted.  It* seems  to  me,  therefore, 
that  whatever  the  umpire  has  awarded,  whether  the 
duke  was  the  owner  of  the  soil,  or  only  entitled  to 
an  easement  in  respect  of  it,  he  is  entitled  to  exactly 
the  same  amount  of  compensation.  Therefore, 
without  pronouncing  any  judicial  opinion,  whatever 
the  impression  on  my  own  mind  as  to  the  question 
thus  raised  may  be,  I  am  of  opinion  that  the  right 
to  some  interest  in  the  soil  or  to  some  easement 
over  it,  in  respect  of  this  jetty  was  established  at 
the  trial,  and  must  have  been  proved  in  the  same 
way  before  the  umpire,  and  tliat  therefore  the  ob- 
jection that  no  evidence  was  given  of  the  title  to 
the  jetty  in  question,  fails.  We  come  then  to  the 
next  objection,  which  in  effect  is  this :  Supposing 
the  jetty  to  belong  to  the  duke,  and  even  supposing 
that,  under  the  authorities  which  have  been  referred 
to,  the  duke  might  have  been  entitled  to  the  entire 
damage  resulting  to  his  premises,  from  the  *Mnjuri« 
ously  affecting"  them  by  the  taking  away  of  the  jetty, 
and  as  incidental  to  its  loss,  yet  when  we  come  to 
look  at  what  the  umpire  has  awarded,  it  is  not  upon 
that  ground,  nor  in  relation  to  the  jetty  at  all,  that 
he  has  made  his  award.  The  award,  if  we  look  at  it, 
is  clearly  grood  upon  the  face  of  it,  and  it  is  con- 
sistent with  its  terms  that  the  whole  substantial 
amount  of  damages  given  might  have  been  given 
for  the  consequences  arising  from  the  taking  of 
the  jetty  alone,  and  that  merely  nominal  damages 
were  given  for  the  "otherwise  injuriously  af- 
fecting *'  the  premises ;  because  the  language  of  the 
awurd  is,  "  I  award  8:325/.  as  and  for  the  compensa- 
tion for  the  interest  of  the  said  Duke  of  Buccleugh 
in  the  said  causeway,  pier,  and  jetty,  and  for  the 
shutting  up  of  the  said  landing-place,  and  for  the 
damage  by  the  depreciation  of  the  said  mansion 
house,  lands,  tenements,  and  hereditaments,  by  the 


otherwise  injuriously  affecting  the  same  by  the  encn- 
tion  by  thc'said  board  of  the  said  works,  and  by  the 
exercise  of  the  said  powers  of  the  said  Act"   The 
award  clearly  therefore  is  good,  and  it  leaves  it 
quite   uncertain    whether   the   whole    substantial 
amount  of  damages  might  not  have  been  given  for 
the  taking  of  the  jetty,  and  the  legal  conseqaeooes 
incidental  thereto,  and  as  I  have  before  sud,  mnelj 
nominal  damages  for  the  taking  away  of  the  water 
or  "  injuriously  affecting  "  the  premises.    But  then 
there  was  this  evidence  given  at  the  triaU  and  there 
was  an  objection  made  as  to  its  admissibility,  which 
shapes  itself  in  this  way :    It  was  contended  for 
the  defendants  at  the  trial  that  it  was  open  to  then 
to  call  Mr.  Pollock,  the  umpire,  as  a  witness,  first  of 
all  to  say  how  this  sum  of  8325/.  was  compMed,aBd 
then  they  proceeded  to  say,  upon  his  eyidence.  thst 
it  was  clear  that  a  considerable  portion,  periiaps  bf 
far  the  larger  portion,  of  this  sum  had  been  awarded 
on   grounds   on  which  the    plaintiff   wa«  not  en- 
titled to  any  compensation  at  all.    In  the  first  place 
let  me  deal  with  the  question  of  the  admissibiUtr  of 
the  evidence.     I  do  not  myself  feel  it  necessary 
to  determine  the  question,  as  it  arises  in  this  eaMt, 
whether  the  evidence  of  Mr.  Pollock  be  admisriUe 
or  not ;  and  still  less  whether  or  not  the  whole  of  the 
evidence  was  admissible,  because  I  think  that  if  Ae 
whole  of  his  evidence  is  to  be  considered  before  iii» 
rejecting  all  that  which  is  not  admissible,  at  least, 
the  irrelevant  and  immaterial  parts  of  it,  there  it 
enough  to  show  that  this  is  a  good  award,  and  thit 
the  plaintiff  is  entitled  to  the  whole  of  the  compen- 
sation which  he  seeks  to  recover.    Nevertheless,  as 
the  matter  has  been  urged,  I  think  I  ought  to 
observe  this  much  on  the  question  of  admlisibilitv; 
if  an  award  be  made  for  a  sum  of  money,  and  il  be 
alleged,  on  behalf  of  the  party  sued,  that  the  amount 
of  the  award  against  him  is  wrongly  g^ren,  it  is  open 
to  him,  if  his  pleas  are  right  to  raise  the  question,  to 
show  that  the  sum  awarded  does  include  some  sonu 
of  money  awarded  in  respect  of  some  matter  over 
which  the  arbitrator  or  umpire  had  no  jurisdiction. 
It  is  very  dangerous,  and  only  leads  to  confusion,  to 
deal  with  abstract  propositions  ujmn  a  question  like 
this,  and  therefore  it  is  quite  right  that  f  should  s^ 
that,   in  my  opinion,  in  any  award  where  it  il 
sought  to  prove  by  legitimate  evidence,  that  is  If 
the  evidence  of  some  one  who  knows  the  facts  of  hU 
own  knowledge,  that  the  award  is  made  for  a  svn 
of  money  in  respect  of  a  matter  over  which  the  arbi- 
trator or  umpire  had  no  jurisdiction,  and  in  respect 
of  which,  therefore,  he  had  no  right  to  make  an  award, 
evidence  of  that  fact  is  admissible  to  satisfy  the  court 
and  jury,  and  that  in  such  a  case  the  defendant  wonU 
be  entitled  to  the  Tcrdict.    I  can  only  illustrate  it 
by  this  very  simple  though  extreme  case,  but  whidi 
is  necessary  to  show  the  meaning  of  the  propositioa 
which  I  hold  to  be  correct  in  law.  Suppose  that,  in  tlus 
very  case,  Mr.  Pollock  had  been  the  umpire  to  award 
compensation  in  respect  of  the  "injuriously  affect- 
ing*' a  house  belonging  to  the  Duke  of  Buccleugh, 
which  house  had  been  one  of  several  houses  in  a  row, 
and  he  had  made  the  award  in  question ;  and  it  was 
alleged  on  the  part  of  the  defendants,  when  sued  for 
the  amount  awarded,  that  the  evidence  which  hsd 
been  given  before  the  umpire,  and  the  award  whidi 
he  had  made,  related  to  house  No.  2  in  the  row, 
whereas  in  fact  it  was  prove«l  at  the  trial  that  tho 
house  belonging  to  the  duke  in  respect  of  which  he 
claitncd  compensation,  was  the  house  No.  I.    Who 
can  dqubt  that,  under  some  mistake  such  as  that, 
both  houses  being  of  exactly  the  same  description, 
but  not  having  been  numbered  in  the  notice,  and 
that,  perhaps,  in  the    evidence  and    proceedings 
before  the  umpire,  he  really  had  supposed  that  the 
house  belonging  to  the  plaintiff  was  No.  2,  and  hsd 
received  evidence  concerning  the  injury  done  to 
that  house,  and  had  made  an  award  for  a  conside^ 
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ible  sum  of  money  for  such  injury,  whereas  it 
tamed  out  to  be  a  mistake,  and  that  the  duke,  the 
daimmnt,  was  only  entitled  to  claim  as  to  the  house 
[ffou  I,  aj  to  which  no  evidence  had'  been  offered 
before  the  umpire,  and  therefore  the  umpire  had 
not  taken  it  into  consideration — who  can  doubt, 
[  May,  that  in  such  a  case  it  might  be  proved 
DD  the  part  of  the  defendants,  and  I  do  not 
we  why  it  could  not  be  proved  by  the  umpire, 
or  anybody  else,  who  knew  of  his  own  know- 
ledge what  the  eridence  was,  upon  which  the 
award  was  founded,  and  consequently  was  able 
to  show  that  evidence  had  been  given,  and  that 
Ihe  award  had  been  made,  in  respect  of  a  house 
not  the  house  in  respect  of  which  compensation  was 
dmimed.  Now,  that  being  the  law,  let  us  see  what 
Lt  is  that  was  sought  to  be  proved  in  tliis  case, 
■nd  what  is  the  evidence  that  was  giveu.  The 
svidence  given  in  effect  amounts  to  this,  that 
die  case  before  the  umpire  was,  as  has  already 
been  statefl,  twofold.  There  was,  firstly,  the  taking 
away  of  the  jetty,  upon  which  I  shall  make  no  f  ur- 
tber  observation ;  and  there  was,  secondly,  the 
taking  away  altogether  the  whole_of  the  water 
flowing  up  and  down  between  high  and  low  water- 
Dark,  from  high  water-mark  to  low  water- mark,  im- 
mediately behind  the  plaintiff's  premises,  and  that 
not  only  had  the  defendants  taken  away  the  whole 
of  such  water,  bnt  that  they  had  proceeded  to  con- 
struct an  embankment  upon  the  site  of  the  old 
water  way  thus  taken  possession  of  by  them,  and 
that  such  embankment  was  constructed  for  the  pur- 
pose of  being  used  as  a  public  highway  for  all 
manner  of  purposes,  to  and  for  which  a  public  high- 
way within  the  metropolis  can  be  properly  applied 
and  used.  It  appears  that  the  defendants  having 
thus  taken  away  this  water  and  constructed  the  em- 
bankment, the  umpire  proceeded  to  consider  whether 
it  was  an  **  injuriou$ly  affecting  "  of  the  premises  and 
loroperty  of  the  plaintiff  which  entitled  him  to  com- 
pensation. Now,  it  is  insisted  that  this  is  not  an 
act  done  by  the  board  which  entitles  the  plaintiff 
to  compensation  at  all.  I  am  willing  to  accept  that 
which  has  been  put  by  the  learned  counsel  for  the 
defendants  as  a  test,  namely,  whether  an  action 
could  hare  been  maintained  by  the  Duke  of  Buc- 
dragfa  against  any  individual  who  had  done  the 
acts  which  have  been  done  by  the  defendants,  and 
of  which  the  plaintiff  now  complains.  It  is  true 
t&at  there  may  be  cases  of  obstructions  to  a  high- 
way, either  by  water  or  by  land,  which  are  injuries 
to  the  public  in  general,  and  upon  which  no  single 
faidividual,  who  is  only  injured  in  common  with  the 
public  at  large,  is  entitled  to  maintain  an  action ; 
but  there  is  a  class  of  cases  familiar  to  us  all,  where 
a  public  highway  is  entirely  destroyed,  in  which  an 
individual,  sustaining  a  direct  personal  injury,  and 
special  damage  to  himself,  by  reason  of  the  injury 
to,  or  the  taking  away,  or  the  obstruction  of  the 
highway,  may  maintain  an  action  against  the  wrong- 
doer who  has  done  the  act  in  question.  I  am  clearly 
of  opinion  that  in  this  case  the  Duke  of  Buccleugh 
would  have  been  entitled  to  maintain  an  action 
against  any  person  whomsoever.  If  we  can  sup- 
pose, however,  that  any  individual  could  have 
done  such  an  act  as  to  take  away  the  whole  mass  of 
water  between  high  and  low  water  mark  beyond 
and  immediately  running  up  to  the  plaintiff*s 
premises,  and  thus  to  deprive  him  of  the  use  of  that 
water  way  on  this  great  navigable  river,  the  Thames, 
to  his  own  premises,  for  any  purpose  for  which  such 
a  public  navigable  river  can  bo  used,  no  one  can 
doubt  that,  if  the  Duke  of  Buccleugh  had  brought 
m  action  against  anyone  who  had  done  an  act  of 
that  nature,  and  deprived  him  of  the  entire  access 
by  water  to  his  premises,  he  would  have  been  en- 
titled to  maintain  such  action,  just  as  much  as  he 
profQld  against  anyone  who  had  taken  away  the 


whole  public  highway  at  Whitehall,  on  the  other 
side  of  his  premises,  and  so  had  prevented  him 
from  obtaining  access  to  his  premises  at  all.    I  do 
not  think  it  necessary  to  go  into  reasons  and  argu- 
ments in  support  of  that  proposition.    I  can  see  no 
difference  with  respect  to  ^e  liability  to  an  action 
in  the  case  of  anyone  taking  away  the  whole  water 
way  and  access  by  water  to  a  man's  premises,  and 
the  taking  away  the  whole  roadway  and  access  by 
land  thereto.    The  case  put  by  my  brother  Bram- 
well  is  perfectly  decisive  upon  this  point.    Suppose 
the  Duke  of  Buccleugh  had  been  a  coal  merchant, 
and  had  carried  on  a  lucrative  business  as  such  on 
a  wharf  of  the  length  and  extent  of  the  garden  at 
Whitehall,  and  the  tide  at  high  water  had  flown  up 
to  the  wharf,  and  by  that  means  he  had  received 
the  whole  of  his  merchandise,  and  the  barges  of 
coal  in  which  he  dealt,  and  by  which  he  obtained 
his  livelihood,  is  it  to   be   said   that   if  an  indi- 
vidual   were   to    take    away    the    whole    of    the 
water,  or  the  means  of  access  by  which  the  coals 
were  received,  and  by  which  alone  the  coal  merchant 
carried  on  his  business,  the  latter  would  not  be 
entitled  to  maintain  an  action  against  such  indi- 
vidual for  the  real  and  personal  injury  done  to  him  ? 
There  is  no  doubt  that  lor  that,  the  party  would  be 
also  indictable  because,  no  doubt,  the  whole  of  the 
public  might  be  injured  by  his  act.    Then,  if  the 
plaintiff  would  be  entitled  to  maintain  an  action 
against  any  individual  for  taking  away  this  mass  of 
water  behind  his  premises,  upon  what  ground  can  it 
be  said  that  ho  is  not  entitled  to  compensation 
against  the  defendants  who  have  destroyed  this 
waterway  altogether,  but  have  done  so  under  the 
powers  of  an  Act  of  Parliament  ?    It  has  been  said 
also,  by  the  defendants,  that  this  was  a  question  for 
a  jury,  and  should  have  been  left  to  them  to  say 
whether  the  premises  of  the  plaintiff  were  injur iou%lif 
affect^  by  this  net.     It  was   contended   by  Mr. 
Hawkins  that  it  does  not  follow  that,  because  the. 
duke  might  maintain  an  action,  therefore  he  couldk 
maintain  a  claim  for  compensation,  and  he  quoted  a 
dictum  of  Lord  Cranworth  for  the  purpose  of  sup- 
porting that  contention.    I  am  not  aware  of  any 
case  whatever  in  which,  where  a  direct  personal 
injury  lias  been  done  to  an  individual,  for  which  he 
might  have  maintained  an  action  againss  the  person, 
doing  it,  in  a  case  of  this  nature,  the  plaintiff  couldi 
not  maintain  an  action  against  a  public  company- 
or  a  public  board,  which  does  that  act  and  inflicts^ 
that  injury  under  the  powers  of  an  Act  of  I'arl la- 
ment.   If  it  is  so,  no  questions  could  be  left  to  the 
jury  but  the  question  of  whether  the  injury  had 
been  actually  done;  that  is  to  say,  whether  the 
defendants  had  or  had  not  deprived  the  plaintiff  of 
the  whole  access  by  water  which  he  formerly  pos- 
sessed to  the  entire  line  of  the  back  of  his  premises  ; 
and,   if  so,  they  could  only  have  found  nominal 
damages.    I  do  not  see  why  the  plaintiff  would  not 
be  entitled  to  compensation  in  a  case  of  tiiis  nature, 
if  the  jury  who  had  to  consider  the  question,  or  the 
umpire  who  had  to  determine  it,  thought  that  more 
than  nominal  damages  had  been  sustained,  and  they 
were  inclined    to    give    substantial    damages.    It 
appears  to  me,  therefore,  that  it  is  idle  to  say  that 
there  was  any  question  for  the  jury  uix)n    this 
matter,  even  if  it  had  been  asked  to  leave  the 
question  to  them.     No  doubt  can  be   entertained 
that  an  action  could  be  maintained,  for  substantial 
damages,  against  anyone  who   had  dune  the   net 
complained  of  as  having  been  done  by  this  public 
board,  on  this  occasion,  and  so,  pari  mtiono^  com- 
pensation can  be  claimed  for  these  acts  havin*;  l>eon 
done  under  the  authority  of  a  certain  Act  of  Parlia- 
ment.   But  then  it  is  said,  when  we  come  to  l(K>k  nt 
the  evidence  of  Mr.  Pollock,  that  ho  proves  th.it 
in  truth  he  has  given  damages,  not  for  the  tnking 
away  of  the  water,  but  for  loss  of  prospect,  destruc- 
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tion  of   privacy,  and  for  other  injuries   of    that 
nature;  and  it  was  contended,  and  perhaps  truly 
and  justly,  that  if  the  claim  had  been  limited  to 
damages  resulting  from  an  injury  of  that  nature, 
that   is,    merely    for   depreciation   of   the    house 
by  the  loss  of  prospect  or  the  loss  of  privacy,  or  any 
injury  or  inconvenience  of  that  kind,  the  loss  of 
any  of  the  "amenities'*  belonging  to  a  residence 
of  this  description,  no  claim  could  be  maintained 
for  compensation.    That  may  be  so.    I  am  not  at  all 
disposed  to  throw  a  doubt  upon  the  dififerent  cases 
that  have  been  decided  and  which  have  been  cited 
at  the  bar ;  but  when  we  look  at  the  evidence  that 
Mr.  Pollock  has  given — and  for  this  purpose  I  will 
assume  that  it  is  altogether  admissible,  and  that  it 
is  likewise  relevant  and  material— it  amounts  simply 
to  this :   his  award  is  in  the  language  to  which  I 
have  already  adverted;   he  says  he  has  awarded 
200/.  for  the  loss  of  the  jetty,  and  that  he  has 
awarded  the  sum  of  something  exceeding  8000/.  by 
reason  of    the    house    having  been    "  injuriously 
affected"  by  the  execution  of  the  works  of  the 
board.     Then,  when    we    come    to    consider    the 
question     what    this     means,    the     "injuriously 
affecting"  is   this— that    the    defendants    had,  as 
they  very  correctly  allege    in   their   fourth  plea, 
taken  awuy  the  whole  of  the  water  which  they 
could  take,  between    high  and  low  water  mark, 
behind  the  duke*s  premises,  and  had  erected  upon, 
and    substituted    for,    that    waterway,    the  em- 
bankment, and    the   public    roadway  In  question. 
That   is    the    act    done,    and    it    is    by    reason 
of  and  upon  that  act  being  done,  that  the  umpire 
ha9  found  that  the  premises  of  the  plaintiff  were 
** injuriously    affected."      But    how    "injuriously 
affected  ?  "    Here,  I  think,  the  evidence  (I  will  not 
say  it  is  admissible,  but  assume  for  this  purpose 
that  it  is  so)  is  perfectly  relevant,  if  we  have  the 
fact  establisheil,  as  it  is  beyond  controversy  esta- 
blished (for  it  is  alleged,  and  truly  alleged,  in  the 
fourth  plea,  and  it  was  proved  at  the  trial,  and  must 
have  been  still  more   largely  and  amply  proved 
before  the  umpire)  that  these  defendants  had  taken 
Awav  all  this  water  and  had  substituted  for  it  this 
public  embankment  and  roadway.    Stopping  there, 
there  is  an  act  done  by  which,  of  necessity,  the 
plaintiff's  premises  are  ^'^  injuriously  affected,'*  and 
all  the  rest — the  damages  resulting  therefrom — 
becomes  a  mere  question  of  amount.    The  umpire 
ivhen  in  the  witness-box— and    it  was  in  proving 
or  rather  in   giving  evidence  in  support  of   the 
4th  plea  that  these  questions  were  put,  "What 
do  you  mean?     How   much  do   you    give,   and 
what  did  you  give  it  for  ?    Was  it  in  respect  of 
the  *■  injuriously  affecting '  that  is,  as  alleged  in  the 
fourth  plea,  in  respect  of  the  taking  away  of  the 
water  and  substituting  this  embankment  and  road- 
way?"— proceeded    to  say    "Yes,   that  injuriousfy 
effected  the  premises  in  this  way :  in  the  first  place, 
by  taking  away  tho  access  by  water,   the  duke 
was  prevonted   from  bringing  his  pleasure  boats, 
and   barges    with   commodities    and  merchandize 
up    to    the   stairs   at    the   end   of    his   garden. 
Besides  that,  I  found   that,  by  building  up  tho 
embankment  upon  the  site  of  this  water  way,  the 
defendants  had  rendered  it   absolutely  necessary 
that  the  duke  should  arail  himself  of  the  powers  of 
the  Act  of  Parliament,  which  the  defendants  in  the 
cause  put  forward  in  their  own  defence  in  mitigation 
of  damages,  to  take  half  an  acre  or  so  of  land  at 
the  extremity  of  the  garden,  in  order  that  he  might 
mitigate  and  diminish  the  injury  that  would  neces- 
•ariiy  result  from  the  execution  of  these  works  by 
these  defendants."    The  umpire  then  said,  "  I  took 
into  consideration  what  the  cost  of  that  would  be, 
and  I  estimated  that  it  would  be  between  2000/.  and 
3000^    But  then  I  further  took  into  consideration 
that,  in  oonaequence  of  their  haring  not  merely 


taken  away  the  water,  but  built  the  embankownt 
upon  the  site  of  where  the  water  preriously  flowed, 
the  duke*s  premises  would  be  overlooked  by  eveiy 
one  going  along,  such  as  drivers  and  passengen 
upon  omnibuses,  and  that  he  would  suffer  fnai 
noise,  and  duot,  and  dirt,  and  from  the  commuBi- 
cation  between  persons  in  the  garden  and  indivi- 
duals outside ;  that  there  would  ^  a  primary  injoiy, 
and  the  value  of  the  house  would  be  largely  and 
sensibly  diminished."    Taking  all  these  facts  into 
consideration,   the  umpire  thought  the  house  wsi 
depreciated  to  the  extent  of  2000/L  odd,  Inr  reaioi 
of  the  works  of  the  defendants,  and  by  the  daksili 
having  to  build  a  wall,  and  to  take  other  steps  of 
that  kind.    Then  the  umpire  said,  "  Even  when  all 
that  was  done,  I  thought  the  difference  between  whst 
existed  before,  namely,  the  quietude  and  privacj, 
and  all  the  advantages  which  he  possessed  from  the 
water  of   the  river  Thames  flowing  immediate^ 
behind  and  close  to  the  boundary  of  his  premises,  sin 
the  having  this  public  way,  with  all  these  inooiH 
vcniences  and  this  mischief  that  would  result  ts 
him  from  it,  damaged  him  to  the  extent  of  at  lesit 
5000/.,  and  I  gave  that  sum."    All  these  three  snni^ 
5000/.,  2000/.  and  odd,  and  GOO/.,  and  something  eiss 
for  building  a  wall,  were  questions  of  amoonL   If 
the  injury  was  done  which  would  give  the  duke  a 
right  of  action  against  an  individual  who  had  dooi 
that  injury,  and  also  would  give  him  a  claim  lo 
compensation    against  these  defendants  who  had 
done  that  injury  under  the  powers  of  the  Act  of 
Parliament,  there  merely  remained  the  qnestioo  flC 
amount,  which  was  entirely  for  the  umpire  to  oon- 
sidur,  and  which,  even  supposing  the  evidence  of 
how  it  was  constituted  and  made  up  to  be  admis- 
sible, is  entirely  irrelevant  and  immaterial  for  oar 
consideration.    We  have  only  to  consider  whether 
there  was  a  just  and  lawful  ground  for  claiminf 
compensation    which  was  duly  submitted  to  ths 
umpire  for  his  consideration,  and  whether  he  hsi 
awarded  compensation  in  respect  of  it.    If  he  hsi^ 
we  cannot  enter  into  any  question  with  reference  to 
it.    If  we  are  called  upon  to  determine  that  ques- 
tion, is  it  possible  to  contend,  with  any  show  of 
reason,  that  if  a  public  company,  or  a  public  bosid, 
or  an  individual,  takes  away  from  the  occupier  of  a 
valuable  and  important  residence  the  mun  aocea 
to  one  side  of  his  house  and  premises,  and  insteel 
of  leaving  what  was  there  before,  namely,  flovisf 
water  in  a  navigable  river,  leaves  a  permanent  bsK 
of  mud,  and  the  injured  party  claims  compenn- 
tion,  whether  in  an  action  against  the  individo^ 
or  a  claim  for  compensation   against  the  pnblie 
board  or  company — is  it  jmssible,  I  say,  to  cootenl 
that  he   is  entitled  only  to  the    same  damage^ 
whether  there  is  something  that  is  pleasant  to  thi 
eye,  healthy  and  agreeable  in  every  respect,  substi- 
tuted for  the  water  which  was  there  before,  such  u 
a  grass  lawn,  which  the  occupier  of  the  resideoos 
would  have  the  exclusive  use  of,  or  whether  instcid 
of  that  he  finds  there  a  bank  of  mud,  or  a  buildiBf 
erected  there  ^as  was  put  in  argument),  such  tf  ft 
smallpox  hospital,  or  something  unsightly  or  dis- 
agreeable, and  productive  of  hourly  inconreniefio^ 
displeasure,  and  annoyance  to  the  occupier?    It  it 
possible  to  contend  that  he  would  be  entitled  to  so 
more  compensation  in  the  one  case  than  in  thi 
other?    If  it  were  so,  it  would  be  impossible  for  ft 
case  ever  to  be  submitted  to  a  jury  or  to  an  um^m 
If  tlie  damage  be  once  done,  and  the  right  of  actioa 
or  the  claim  of  compensation  once   exist,  by  thi 
taking  away  of  an  access  by  water  along  the  wbols 
front  or  back  of  the  premises  of  the  plaintiff,  all  ths 
rest  is  a  mere  question  of   amount  of   damsga 
Whether   there   was   a   grass   lawn,    or   a  laki^ 
or  the    bank   of   mud,    or   a    hospital,    or  wh^ 
ther  there  was  something  which  intetteed  mc$ 
hour   of   the    day   with   the   comforti    pkisvib 
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and  enjoyment  of  the  inhubitants  of  the  resi- 
dence, to  suppose  that  it  is  not  for  a  jury  or 
for  an  umpire  to  take  into  consideration  the  dif- 
ference between  the  one  case  and  the  other,  and  to 
■sscsi  damages  according  to  the  injury  sustained,  is 
nally  to  argue  for  that  which  is  contrary  to  reason 
and  to  common  sense.  It  appears  to  me  that,  in 
labstance,  the  whole  of  this  case  is  neither  more 
nor  less  than  this,  that  under  the  powers  of  this 
Act  of  Parliament  the  defendants  have  taken  away 
the  whole  of  the  plaintiff's  water  way,  and  also  his 
pier  or  jetty  or  landing  place,  and  that  he  claims 
compensation  in  respect  of  both  injuries.  Both  are 
estimable,  and  both  are  the  subjects  of  claim  for 
compensation.  The  umpire  has  taken  these  claims 
into  consideration,  and  has  receiycd  all  the  evidence 
that  was  offered  to  him,  and  upon  that  evidence  I 
am  prepared  to  say,  even  if  the  question  was  sub- 
mitted to  us,  that  we  ought  not  to  interfere  with  his 
award.  But  that  is  not  the  question  for  us.  The 
whole  question  is  whether  the  two  acts  done,  the 
taking  away  of  the  jetty,  and  the  taking  away  of 
the  water  and  the  substitution  of  the  embankment 
and  the  roadway,  would  not  have  been  actionable 
against  an  individual,  and  whether  if  action- 
able against  an  individual,  they  are  not  the  sub- 
ject of  claims  for  compensation?  I  hold  that 
they  are  both.  I  think  the  umpire,  having  had 
evidence  before  him,  and  having  awarded  compen- 
sation in  respect  of  these  injuries,  we  are  not 
ntitled  to  interfere  with  his  award,  nor  in  any  way 
to  disturb  it.  I  must,  before  I  conclude,  say  one 
word  about  the  claim  for  50^  If  we  look  literally 
at  the  award,  and  then  consider  it,  together  with 
the  evidence  of  Mr.  Pollock,  it  seems  to  me  to  fall 
within  the  scope  of  the  observations  which  I  have 
already  made,  because  the  injury  occasioned  by  the 
inbsidence  of  the  kitchen  is  merely  an  **  injuriously 
affectiwf  "  of  the  plaintiff's  premises  by  reason  of  the 
works  of  the  defendants,  from  which,  or  from  some 
portion  of  which,  the  injury  has  resulted  in  the 
making  of  this  embankment,  and  which  is  part  of 
the  gravamina  which  I  have  already  adverted  to,  and 
apon  which  one  of  the  two  claims  for  compensa- 
tion is  founded.  But  I  do  not  put  it  upon  that 
Barrow  ground.  It  appears  that  the  declaration 
and  the  pleas^  and  the  award  itself,  are  all  silent 
about  this  small  sum  of  50/.,  but  the  umpire,  in 
giving  a  somewhat  minute  account  of  all  the  dif- 
ferent heads  of  claim,  or  of  the  different  items  com- 
posing the  sum  of  8325/.  which  he  has  awarded  in 
favour  of  the  plaintiff,  said  one  portion  of  it  was 
for  the  sum  of  50/.  for  subsidence.  Now,  it  is 
contended,  on  the  part  of  the  defendants,  that  the 
plaintifiF  was  bound  to  give  evidence  of  the  fact 
that  some  subsidence  had  taken  place,  and  that  the 
injury  had  in  fact  been  done  by  the  works  of  the 
d^endants.  It  may  be  quite  true  that,  if  the  de- 
fendants' counsel  had  said  at  the  trial,  or  had 
thought  it  would  be  worth  while  to  say,  "  You  are 
boond  to  prove  that  compensation  has  been  awarded 
in  respect  of  something  that  is  a  just  head  of  claim, 
and  you  must  show  that  the  damage  existed  in  the 
aame  manner  as  you  show  your  interest  in  the  jetty, 
or  an  easement  in  the  jetty,"  it  may  bo  that  would 
have  been  so ;  but  it  is  a  principle  of  justice  and 
good  sense  that  it  was  incumbent  on  the  learned 
counsel  for  the  defendants,  at  the  trial,  the  moment 
that  the  words  **  50/.  is  for  subsidence "  fell  from 
Hr.  PoUock,  to  have  said  *'  You  must  prove  the 
fact  of  the  subsidence.*'  It  is  said  that  Mr.  Mellish 
had  the  evidence  ready  before  him.  If  he  had 
not  had  it  before  him,  and  if  it  had  been  a 
point  coming  upon  him  by  surprise,  and  a  per- 
fectly legitimate  point  in  the  case,  I  should 
not  hare  hesitated  to  postpone  the  trial  for 
tibe  production  of  that  evidence,  making  the 
ooata  of  the  poatpooementj  costs  in  the  cause^ 


and  80  to  have  enabled  the  plaintiff  to  prove  that 
which  no  man  could  possibly  doubt,  namely,  that 
the  subsidence  was  really  caused  by  the  works  of 
the  defendants.  Under  all  these  circumstances,  I 
am  of  opinion  that  the  award  is  a  good  award  in 
point  of  law,  and  that,  upon  all  the  heads  of  claim 
which  we  have  now  before  us,  with  the  light  of  the 
evidence  given  by  Mr.  Pollock,  the  umpire,  the 
plaintiff  would  bo  entitled  to  maintain  an  action 
against  an  individual,  if  the  damage  had  resulted 
from  the  acts  of  an  individual;  and  that  the  plain- 
tiff is  likewise,  on  the  same  ground,  entitled  ta 
maintain  this  claim  for  compensation,  and  conse- 
quently, that  he  is  entitled  to  retain  the  verdict 
which  he  has  obtained,  and  that  this  rule  must  be 
discharged. 

Martin,  B.— I  am  of  the  same  opinion.  I  think 
this  rule  should  be  discharged.  This  action  is 
brought  upon  an  award,  and  the  declaration  states 
that  the  defendants  are  the  promoters  of  a  certain 
undertaking,  and  that  the  plaintiff  is  the  owner  of, 
or  interested  in,  a  ^*  causeway,  pier,  or  jetty,"  and  that 
he  was  also  entitled  to  other  lands  which  were 
injuriously  affected  by  the  execution  of  these  works. 
It  then  goes  on  to  make  an  averment,  in  order  to 
bring  the  case  within  the  Lands  Clauses  Act,  and 
to  show  that  Mr.  Pollock,  the  umpire,  was  duly 
appointed  an  umpire ;  and  it  sets  out  his  award,  by 
which  he  awarded  to  the  plaintiff  tlie  sum  of  8325/. 
Now,  I  will  assume  that  the  pleadings  raise  every 
possible  defence  that  could  be  raised  to  this  action^ 
and  that,  therefore,  the  case  may  be  discussed  upon 
its  merits.  Upon  the  evidence  adduced  at  the  trial 
there  was  shown  to  be  a  lease  from  the  Crown  to 
the  Duke  of  Buceleugh  of  Montagu- house,  which 
has  been  in  the  possession  of  the  ancestors  of  that 
nobleman  for  the  last  200  years,  from  the  time  of 
Charles  11. ;  that  he  was  a  riparian  proprietor, 
as  it  is  called,  on  the  river  Thames  of  the  soil 
granted  to  him  by  that  lease ;  and  it  was  proved 
that  from  sixty  years  bnck  there  was  a  staircase 
descending  down  within  the  limits  of  the  property 
demised,  upon  a  jetty  or  pier  which  ran  into  the 
river  Thames,  and  that  the  duke  and  his  prede- 
cessors have  always  occupied  and  used  this  pier.  I 
own  it  seems  to  me,  if  I  were  called  upon  to  give  a 
decision  upon  it,  that  the  interest  he  had  in  this 
jetty  was  an  interest  in  the  nature  of  an  easement^ 
and  not  a  right  to  the  corporeal  thing,  but  to  the 
enjoyment  of  it.  It  has  been  proved  or  taken  that 
the  defendants,  under  the  authority  of  this  Act  of 
Parliament,  removed  or  destroyed  this  jetty  entirely, 
and  removed  the  plaintiff's  water  frontage,  and 
substituted,  in  lieu  of  it,  a  road  which  is  intended 
to  be  a  great  highway  from  Westminster  to  the 
City,  and  that  there  was  a  roadway  introduced 
which  separated  the  duke*s  garden  from  the  river ; 
that  persons  travelling  upon  it,  and  who  would 
travel  upon  it  probably  to  a  great  extent,  would 
create  a  noise  and  dust,  and  that  various  other  in- 
conveniences would  arise,  such  as  would  be  oc* 
casioned  by  a  high  road  being  in  front  of  a  person's 
house.  For  this  the  duke  claimed  compensation. 
The  evidence  given  was  that  he  had  this  property 
which  was  so  situated.  Surveyors  were  called  who 
proved  what  the  nature  of  the  defendants*  works 
was,  and  gave  some  view  of  what  they  supposed 
would  be  the  consequence  of  them,  and  the  result 
was  that  Mr.  Pollock  awarded  this  sum.  Now  Mr. 
Pollock  was  called  at  the  trial  as  a  witness  for  the 
defendants,  and  he  was  required  to  state,  and  he 
did  state,  in  respect  of  what  matters  he  so  awarded. 
The  question  is  whether  he  is  a  competent  witness, 
or  rather  competent  to  give  this  evidence  at  all  ?  I 
own  it  seems  to  me,  and  for  the  reasons  I  gave  yes- 
terday, taking  the  case  which  my  brother  Bramwell 
put,  and  I  don't  see  any  difference  between  this 
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umpire  and  an  umpire  appointed  by  the  parties— 
that  if  question  A  and  question  B  are  submitted  to 
an  arbitrator,  and  if  he  tliinks  fit  to  decide  on  ques- 
tion C  a  matter  of  dispute  between  them,  but  not 
submit tc<1  to  him,  that  that  would  make  the  award 
void  ;  and  that  it  could  not  stand  or  be  supported  as 
an  award,  because  it  would  be  uncertain  wluit  the 
arbitrator  had  decided.  There  are  rarious  authori- 
ties to  that  effect.  Therefore  it  seems  to  me  that 
the  evidence  of  Mr.  Pollock  was  admissible  for  the 
purpose  of  showing  this  awanl  to  be  bad,  if  it 
clearly  established  the  fact.  But  then  it  was  said 
that  that  could  not  be  put  to  Mr.  Pollock.  It  is 
quite  true  that,  in  a  case  where  a  verdict  has  been 
given  by  a  jury,  the  courts  will  not  receive 
the  evidence  of  a  juror  to  show  what  was  his 
conduct,  or  that  of  liis  fellow  jurors,  with  re- 
spect to  the  finding  of  their  vcrdicL  Therefore  a 
juryman  would  not  be  admitted  to  prove  at  a  trial 
anything  with  respect  to  the  grounds  on  which 
his  verdict  was  given.  I  am  not  aware  that 
it  ever  has  been  decided  that,  because  a  juryman  is 
incompetent  to  be  a  witness,  the  same  rule  applies 
to  an  arbitrator  or  umpire.  I  do  not  think  it  does, 
and  therefore  I  think  this  evidence  perfectly  admis- 
sible. Then  Mr.  Pollock  stated  what  he  gave  his 
award  for.  It  seems  to  me,  if  this  Act  of  Parlia- 
ment hod  not  existed,  and  if  the  defendants  had 
done  of  their  own  accord  what  was  done  under  the 
Act,  there  is  not  a  single  head  of  damage  that 
Mr.  Pollock  has  given  which  might  not  have 
been  given — and  rightly  given — in  this  action. 
The  defendants  have  taken  possession  of  this  front- 
age, and  have  separated  it  from  the  river,  and 
have  placed  a  roadway  upon  it,  and  have  therefore 
given  an  opportimity  to  the  public  of  travelling 
over  it  to  a  great  extent,  and  that  too  in  a  very 
populous  neighbourhood.  Now,  assuming  it  to  be — 
and  anyone  may  fairly  assume  it  would  be — a  road 
very  much  frequented,  it  seems  to  me  that  the 
four  lieads  of  damage,  or  rather  three  of  them, 
giveikby  Mr.  Pollock  were  all  competent  to  him  to 
give,  and  therefore,  so  far  from  his  evidence  show- 
ing that  his  award  is  bad,  it  seems  to  me  to  con- 
firm it.  For  these  reasons  I  think  this  rule  ought 
to  be  discharged. 

Bbamwell,  B. — I  am  of  the  same  opinion,  and 
think  that  this  rule  ought  to  be  discharged.  But  I 
am  of  opinion  that  this  evidence  of  Mr.  Pollock  was 
not  admissible.  I  am  inclined  to  think  that  it 
would  not  be  admissible  in  the  case  put  by  my 
brother  Martin,  that  is  to  say  where  there  was  a 
reference  of  matters  in  dispute,  A  and  B,  and  the 
arbitrator,  professing  to  award  uimn  them  and  re- 
citing that  there  had  1)een  a  reference  of  those  dis- 
putes, and  an  award  of  and  concerning  the  premises, 
that  evidence  could  not  be  prn]>erly  given  to  show 
that  he  took  into  account  dispute  C,  and  in  respect 
to  that  awarded  a  sum  other  than  he  would  have 
done  to  the  claimant.  That  is  the  inclination  of 
my  opinion.  But  certainly  I  tliink  the  evidence  was 
not  admissible  in  this  case ;  or,  if  admissible,  that  it 
turned  out  to  be  irrelevant ;  and  for  tliis  reason,  that 
hero  clearly  the  umpire  had  jurisdiction  over  the 
whole  of  the  matters  with  respect  to  which  he 
awarded  and  with  respect  to  which  he  gave  the  sum 
of  money.  Here  there  was  a  claim  in  respect  of  the 
jetty  which  was  clearly  within  his  competency  to 
award  upon,  and  in  my  opinion  the  claimant  is  not 
tied  up  by  stating  that  his  interest  in  the  jetty  was 
of  a  possessory  nature  instead  of  an  easement,  any 
more  than  he  would  have  been  if  he  mis-stated  the 
length  of  the  term  for  which  he  claimed  compensa- 
tion. I  think  I  ought  to  declare  that  I  am  of  the 
same  ojunion  as  my  brother  Martin  that  the  jetty 
was  an  easement  and  not  a  possessory  right,  and 
that  the  duke's  intereit  in  it  waa  not  hif  title  to  the 


soil  for  the  term  at  all.  Then  I  think  the  pUintif 
had  clearly  a  claim  in  respect  to  that  jetty.  It  is 
clear  also  to  my  mind,  beyond  the  possibility  of  coa- 
troversy,  that  he  had  a  claim  for  the  premises  being 
injuriou^tly  afftcied  by  the  water  being  taken  away.  It 
is  not  simply  a  case  of  a  water  way  being  taken  awi^ 
and  a  road  substituted,  because,  as  between  tbo 
roadway  and  the  premises,  there  would  be  neee^ 
sarily  a  piece  of  land,  not  a  roadway,  which 
the  plaintiff  may  become  the  possessor  of,  bat  which 
he  is  not  bound  to  take,  and  therefore  the  pramisei 
are  "injuriously  affected**  with  respect  to  the  water 
way  being  taken  away.  But  I  think  it  would  be 
"  injuriously  affected**  if  another  way  had  been  iiib- 
stituted,  because  no  man  has  a  right  to  lay,  "  Ttvt^ 
I  have  done  you  harm  in  taking  away  the  water,  bat 
still  I  have  done  you  good  by  giving  you  an  equ- 
valent  for  the  water  and  putting  a  roadway  tbeie." 
That  is  a  matter  more  for  a  claimant  to  determiae. 
It  is  clear,  therefore,  to  me,  that  there  were  two 
claims  in  respect  of  which  the  umpire  ooold 
adjudicate.  Then,  supposing  the  umpire,  haviag 
these  two  claims  before  him,  had  given  a  aom  i 
money  in  respect  of  some  damage  which  he  oaghl 
not  to  have  done ;  that  is  to  say,  suppoae  he  bad 
said  "  in  respect  of  the  loss  of  water  yon  are  entitled 
to  so  and  so  ;*'  I  am  of  opinion  that  his  award  oooli 
not  be  overruled  in  respect  of  a  mistake  of  that 
description,  because  he  had  got  juriadiction  ofcr 
the  subject-matter,  and  it  was  in  his  arbitrimn  (as  I 
have  heard  Lord  Campbell  say)  to  determine,  botkiB 
law  and  fact,  what  he  should  give  in  respect  of  that 
matter  as  to  whicli  he  had  got  jurisdiction.  I  coo- 
fess  I  prefer  deciding  the  case  on  this  ground  to 
that  which  was  strongly  relied  upon,  and  fortified  bf 
Crompton,  J.*s  judgment,  with  regard  to  which  I 
need  not  testify  my  approbation.  It  certainly  does 
seem  to  me,  although  the  reasoning  in  that  casewsi 
very  cogent  and  exceedingly  difficult  to  answer,  a 
very  strange  thing,  indeed,  that  because  a  railv^ 
company  should  oome,  and  not  take  a  bit  of  a  man*i 
land,  but  block  up  an  ancient  light,  tlie  posscsiioa 
of  which  is  not  worth  a  farthing  to  him,  yet,  theie- 
fore  he  is  to  be  admitted  to  make  a  claim,  whidi, 
but  for  that  light,  he  could  not  have  made — that  ii 
to  say,  for  more  or  less  fanciful  damage,  because  tbi 
railway  happens  to  be  going  near  his  property.  I 
should  like  to  pause  before  I  say  that,  if  Una  canie- 
way  had  been  a  mere  easement,  and  because  tbe 
easement  had  been  taken  away,  therefore  the  doks 
was  entitled  to  claim  compensation  in  damaga 
which,  unless  the  embankment  had  gone  over  tbo 
place  over  which  the  easement  was,  he  could  not 
have  claimed. 

m 

Chak2(ell,  B. — I  am  of  opinion  that  the  nlo 
in  this  case  should  be  discharged.  I  propose  to 
add  for  myself  very  little  to  the  obaervatioas 
that  have  fallen  from  my  Lord  Chief  Baron  aid 
from  my  brothers  Martin  and  Bramwell.  I  agree 
that  this  case  ought  to  be  looked  at  aa  one  la 
which  the  defendants,  by  the  numerous  plena  pot 
upon  the  record,  have  put  in  issue  everything  that 
could  be  put  in  issue,  and  which  Uiej  thon^ 
would  tend  to  their  advantage.  Having  liateaed 
attentively  to  the  arguments  yesterday  and  to-di^ 
in  support  of  the  new  trial,  and  to  the  applicatioB 
for  it,  I  can  only  say  that  the  discussion  upon  tbo 
new  trial  question  has  more  tluin  ever  satisfied  me 
that  the  court  was  right  in  its  judgment  yeoterdi^ 
upon  the  demurrer.  That,  however,  would  not  coo- 
dude  the  question.  There  are  one  or  two  poioti 
only  which  I  desire  to  notice.  The  plaintiff  made 
a  prime  facie  caae.  It  is  admitted  that  the  mward  ii 
good  upon  the  face  of  it  The  defendants  did  not 
apply  for  a  nonsuit  or  anything  of  the  sort.  Indeed, 
by  their  learned  counseL  and  especially  by  Mr.  Pbil- 
brick,  who  addreaoed  ua  last,  tbogr  admit  in  tcnoi 
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bat,  upon  ti  prima  facie  case  being  made  out  on  the  take  the  claim  as  the  plaintiff  presents  it.  Although 

•It  of  the  plaintiff,  the  onus  was  shifted,  and  then  I  thought  at  first  that,  if  the  claim  made  in  respect  of 

dl  upon   the  defendants.      As  nearly  as  I  can  this  causeway  was  a  claim  to  an  interest  in  it  for  a 

eeolU»ct  those  are  the  very  words  he  used.    Now,  time  which  was  named,  it  would  not  be  an  objection 

ow  did  the  defendants  propose  to  sustain  the  onus  that  the  interest  turned  out  to  be  only  for  eighty 

hat  is    thus    thrown  upon    them  ?     First,   they  years    instead    of    for    ninety   years,    the   term 

iropoted  to  call,  and  they  did  call,  Mr.  Pollock  stated  in  the  notice,  I  am  not,  upon  consideration 

he  umpire,  and   the  question  has   been    argued  sure  that  that  view,  which  I  suggested  yesterday,  is 

«fore  U8  whether   or  not  the  evidence  of    that  right,  and  I  desire  to  withdraw  it.    I  am  not  pre- 

samed  geotleman  was  admissible.    I  :ihall  say  very  pared  to  say,   if  there  is  an  actual  claim  for  a 

ittle  upon  that  point.    I  think  it  was  admissible,  period  of  ninety  years,  or  nn  interest  commensurate 

am  disposed  to  go  as  far  as  any  judge  on  the  with  it,   and  on  the  trinl,  every  traverse    being 

CDch  in  upholding  the  rule  that  you  cannot  explain  taken,  it  is  proved  that  the  interest  was  only  for 

.written  instrument,  or  offer  anything  to  contradict  eighty  3'oars,  that  that  would  not  be  fatal  to  the 

t ;  that  is,  where  the  instrument  is  to  be  treated  as  a  plaintiff's  right  to  recover  in  this  action.    But  that 

idid  instrument,  but  is  to  be  varied  in  its  effect  and  is  not  at  all  this  case.    By  the  claim  which  the 

onsequenoes.    If  you  treat  an  instrument  as  valid,  duke  sent  in,  and  which  has  been  handed  up  to  us, 

Jid  jou  want  to  alter  its  terms,  the  law  will  not  allow  it  appears  that  he  did  claim  son)e  interest,  and  he 

'on  to  do  so,  because  the  proposal  is  to  alter  by  parol  claimed  it  for  a  term  whereof  ninety  years,  or 

he  terms  of  a  written  agreement.    But  here  the  thereabouts,  was  unexpired.    It  was  necessary  to 

tvidencc  was  not  offered  for  the  purpose  of  explain-  establish,  in  point  of  fact,  to  raise  the  argument, 

ng  the  award  in  that  sense,  but  for  the  purpose  of  that  he  claimed  an  interest  as  legal  lessee  for  a 

Itttroying  it,  and  of  showing  that  there  was  an  term  of  ninety  years.     He  claimed  some  interest 

ntire  want  of  jurisdiction.    That  arose  in  this  way.  under  the  lease,  the  date  of  which  he  gave,  and  some 

rhere  was  one  gross  sum  awarded  by  the  umpire,  interest  under  the  two  agreements ;   and  all  that 

nd  the  evidence  of  the  umpire  was  sought  for  in  he  sets  up  is  that  his  interest,  though  partly  leg^l, 

vder  that  the  sum  Tthe  8325/.)  might  be,  as  it  were,  may  bo  partly  equitable,  or  equitable  only.    If  the 

naljsed,  and  that  the  learned  judge  who  tried  tlie  proof  of  the  case  were  that  which  has  been  assumed 

anse  and  the  jury  might  see,  by  evidence  given,  of  on  the  part  of  the  defendants,  namely,  that  the  duke 

rhat  that  8325/L  was  composed.    Now  the  evidence  actually  claimed  the  legal  interest  in  this  causeway 

ras  read  under  these  circumstances :  the  learned  for  a  full  term  of  ninety  years,  or  the  residue  of  a 

%ief  Baron  said  he  thought  it  better  to  receive  the  term  of  ninety  years,  then  the  objection  would  have 

Tidenoe,  subject  to  all  objections.    No  motion  was  assume  I  a  different  character.    It  is  not  that  the 

lade  OQ  the  part  of  anyone  for  a  new  trial  on  defendants  have  not  distinctly  made  the  objection 

he  ground  that  that  evidence  was  inadmissible,  so  as  to  let  them  in  to  avail  themselves  of  it ;  but 

or   was    any    application    made;  but    the  plain-  there  being  a  traverse,  it  puts  them  upon  proof,  and 

iff    was  to  be  at  liberty  to  mention  the  point  that  the  evidence  does  not  sustain  the  allegation  of 

'hen     tlie    case   was    argued,    so    as    to    avoid  interest.    On  looking  carefully  at  the  notice  which 

lie  expense  of  a  second  rule,  or  of  a  cross  rule.    I  the  duke's  agents  gave  and  especially  at  the  terms 

Unk,  looking  at  the  way  in  which  the  evidence  of  the  allegation  in  the  declaration,  I  am  of  opinion 

^aa  received,  we  must  come  to  the  conclusion  tliat,  that  there  was  no  failure  of  proof  to  sustain  that 

i  there  might  be  (as  indeed  in  the  opinion  of  the  allegation,  and  that,  in  other  words,  it  is  not  proof 

rart  there  is)  some  doubt  whether  the  evidence  of  an  interest  for  a  less  period  of  time  than  that 

'aa  receivable  or  not,  it  was  prudent  to  receive  it,  which  by  the  notice  he  claims.    I  do  not  think  it 

Dd  to  resen'e  any  question  of  its  admissibility.    If  necessary  to  add  anything  to  what  the  court  has 

.  was  wholly  inadmissible  it  would  be  struck  out ;  said  upon  the  true  construction  of  the  lease  of  1810. 

,  though  admissible  (and  I  desire  to  keep  distinctly  The  duke  took  an  interest  in  tlie  soil ;  and  whether 

I  mind  the  difference  between  the  admissibility  of  it  was  an  interest  in  the  nature  of  an  easement  only 

ridence  and  its  weight  or  effect  when  given),  it  or  not,  it  was  nevertheless  such  an  interest  in  its 

roves  nothing,  or  nothing  to  the  point,  then  the  duration  in  i)oint  of  time,  as  entitled  him,  in  my 

ase  is  not  prejudiced  or  affected  at  all  by  the  course  opinion,  to  the  compensation  that  has  been  awarded 

iken  at  the  triaL    I  think  for  the  reasons  I  have  to  him  in  this  case. 

iven  that  the  evidence  was  admissible,  but  I  do  Ruie  discharged, 

ot  see  tluit  it  entitles  the  defendants  to  build  upon  Attorneys  for  the  plaintiff,  Nicholl,  Burnett,  and 

""^f-  ??JE'*"k'^*^  i^'  tnat  evidence  the  nrgument  y^        I  Howard-street,  Strand,  W.  C. 

rhich  they  have  aildressed  to  us ;  and  upon  that  part  '    '                        -v             » 

I  the  case  I  content  myself  with  referring  to  two  Attorney  for  the  defendants,    W.   Wyke  'Smith, 

lotnts.    Mr.  Philbrick  having  admitted  that,  upon  Solicitor  to  the    MetropoUtan    Board  of  Works, 

he  case  for  the  plaintiff  being  closed,  the  onus  was  Spring-gardens,  S.W. 

hrown  upon  the  defendants,  he  now  contends  that  

rhen  it  came  out  that  the  50/.  which,  according  to  T*r  .      ,       1,     o-  io/*o 

lir.   PoUock's  evidence  was  given  in  respect  of  Wedneadai^,  Maif  2 1 ,  IQG6. 

'  structural  damage,*'  namely,  the  subsidence  of  Bird  t:,  Elwes. 

he  kitchen,  the  onus  was  again  transferred  to  the  ,-,,,>               ry          . .          •      «•             ^ 

ilaiDtiff  that  that  "  structural  damage  "  in  point  of  Landlord  and  tetHint--Covenant  to  rfpair-'Expense  of 

act  existed.    But  it  occurs  to  me  when  it  was  dtamuiq  of  ornamental  ptece  of  water- Agreement  by 

idmittcd  that  K  prima  facie  case  was  proved  on  the  l^^i<>rd  to  pay  all  n^tes    taxes,   tttfies,   and  otha- 

lart  of  the  plaintiff,  that  then  that  point  ought  to  '^^'^.^f  i^^^^^l,  "*  ''^V^^/  *?(  '**  premises-^  Removal 

lave  been  distincUy  taken  by  the  defendants,  and  otnuAsance-'Exptnse  iTZ^^^/^i^l^ ^T^'^oT: 

he  idainUff  have  been  called  upon  to  show  the  '^"^""f'  ^j*?^"'^^^  ^^"'^  ^^^  ^'  ^^  ^'''^'  ^  ^"^^ 

fxistence  of  such  "  structural  damage."     The  other  '•  *°»  **»  *"*"  ^^' 

loint  which  I  wish  to  notice  is  one  upon  which  I  By  an  agreement  for  a  lease  the  landlord  agreed  to  re- 

onfiL  9,  at  first,  I  entertained  some  little  doubt;  but  pair  the  demised  pretnises,   and   alw   to  pav  and 

t  was  the  only  doubt  in  my  mind  which  arose  in  discharge  all  rates,  taxes,  tithes^  and  other  diarges 

he  case.    I  tnink  the  decisions  arc  sound  in  point  ftayahle  in  respect  of  the  premises.     Part  of  these 

f  law,  and  express  upon  the  point  that  an  umpire,  premises  consisted  of  a  j^iece  of  ornamental  water.   A 

rhen  substituted  for  a  jury,  is  not  to  try  the  title  to  deposit  of  mud  formed  in  this  water,  consisting  partly 

he  claioi.     He  is  to  value  the  claim  and  he  must  0/  decayed  vegetable  matter  and   house   dtxunage, 
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BiBD    TJ 


wAitA  beeamt  a  nuimiiKe,  The  loail  aulhorily  took 
pnxftdingi  vgaittt  llir  ItnaHl  as  Iheptrton  hg  ittiatt 
dffaull  &e  niiiaaact  arote,  and  ultmaltli/  madt  an 
order  upon  Aim  for  thf  Ttuiatal  of  the  umt,  TAe 
ttaant  had preciouafy  to  tht  makiw/  of  tAt  Older,  but 
afttr  lAe  commeiaBifiil  of  tAe  prvcetiiiiigs  agaituthim, 
enltrtd  into  nn  agrttmtnt  it-ilA  a  ptrion  for  lAt 
rtmoval  of  tht  deposit  and  tAt  cltaiuixg  of  the 
ornamtnlat  aalrr  lo  tht  satis  faction  of  lAe  iaspeclor  of 
Tiaitanea,  for  the  mm  of  100/.,  hAicA  At  paid  vpon 
the  eoiHolttion  of  the  worh,  and  for  the  Ttcorrty  of 
Khich  At  afteraardt  brought  iU  aclioii  aaiiinil 
the  landlord. 

Held,  that  tht  landlord  teas  not  bound  tindtr  lAe  eoet»a»l 
to  Ttpair  to  cleanse  the  ornamental  icattr,  and  icllA 
respect  lo  so  much  of  the  sam  paid  as  mu  paid  far 
the  removal  of  lAe  nuisance,  the  plaiiili_ff  teat  not  enti- 
tled lo  recover  it  viider  the  ar/fetintut,  as  a  charge 
pagaUe  in  respect  of  the  premises,  or  as  montf  paid 
for  the  dtftnaani  at  ha  request. 

TAe  Nuisances  Bcmovat  Act  1 S33  onlg  mates  the  ex- 
penia  qf  carrging  out  an  order  for  rtmocal  of  a 
nuisance  a  charge  vpon  the  premises,  in  the  case 
of  nuisances  causedby  the  default  of  the  otener  of  the 
premisa. 

Thii  vol  B  ipeciM  caie  aUted  for  the  opinioa  of 
the  court.  The  actiou  wns  brought  to  recover  a 
■am  of  105/.,  eipendcd  by  the  plaintiff  in  tbc 
mnniier  followiii);.  riz.,  37/.  in  nnll  about  (ho  abating 
of  a  nuisance,  ri7..,  a  stench  arising  from  certain 
mud  in  a  stream  of  ornamental  water  forming  part 
of  certain  property  held  bj  the  plaintiff  na  tenant 
to  the  defendant,  called  titulcc  College,  aitaatu  in 
Clare,  in  the  count/  of  Suffolk,  and  GS/.  in  the 
removal  of  certain  other  mud  from  the  taid  stream 
of  omamc at al  water.  On  the  3nl  March  1HG2  an 
Kgreemeut  in  writini:  waa  entered  into  between  the 
ploioliff  and  tlie  defendant,  which  was  bo  for  as 
material  as  follows ; 


lb«  Uodlord.  dI  III*  one  lurt.  aoJ  Ruben  Wllbcrronr 

<&,hertlD>tt«mllcai'  -  -       - 

aftld  ludlord  nereefi  I 

Bloks  ColLesa,  Jn  Uw  i 

iBf*.  coKb.houMt  M  ...  -  . 

«IF«cui.  u  morfl  Hrilculorlj  dasvribeJ  Id  jld  iDveutory  to  1 
iDftd«  md  signed  by  or  tor  either  ol  the  niid  pHrl^ea  oa  • 
belore  taking  poKMimloii.  iDRcilm  with  itio  tolt  li^titi  i 

—id  (ha  Uoila  belonging  lo  Ihassid  Itnd lord,  the  name  i:oi 


£rr^  tniUiiI 


It  inaca  or  period  ol  threi 


'  ,rs: 


try  AfoitfPtlLt  ia  HH  0Dud  order.  aU.ta.  tLLii  condittoo  i^  rhe 
DOW  bre.  ia\i  wear  and  toar,  mud  Hixldeuial  dama^o  bj 


a  tnrther  psriod  of  two  yi 


repair,  and  lo  pay  and  dlBciiarge  oil  nici.  taIr^  tlibsi.  and 
oltisrcbarKeapa^ablsiiimpcel  oF  tbs  said  premltwii  dnrlox 
UiB  oald  Mnancy.  II  I>  bendy  tantaer  agreed  Ibml  the  said 
tmoBI  ihoU  hiTB  lbs  option  or  glTlnn  eli  monttu  DOCIca,  ili., 
coortetoralfaa>LiII)aenl.lJM,  In  wrlllDg  to  Uu  Mhl  limd- 
locd  prior  to  Ui«  eiplnnon  oI  tb*  told  lenancr,  at  nnewing 


exercLae  Bucb  option,  hs  ituii  brnv. 
liDDing  tba  tsnanoy  on  the  letmi  afona^d,  for  ■  eaeood 
period^  o(  two  jpbtt,  rooking  armi  y«ara  la  all.  by  |lflu 
notice  lo  tbe  oald  landlord  In  wrIUng  od  or  betm  tht  M 

Sept.l<W«. 

The  plaintiff  entered  into  posictdon  of  tbem- 
pertj  mentioned  in  tbe  agreement,  and  tmroMi 
the  option  of  renewing  the  said  tenancj*. 

I'l  the  grounds  of  Stoke  College,  and  fatmiaf 
part  of  the  said  property,  is  a  stream  of  omanwDtil 
water  communicating  bj  sluice  gates  with  therinr 
Stoar,  which  is  adjacent  to  the  aaid  property,  sad 
of  which  river  it  is  a  divertlon. 

In  the  months  of  July,  August,  and  September, la 
the  year  i8GG,  there  existed  in  the  said  atreun  el 
ornamental  water  two  separate  deposits  of  fool  aid, 
being  nuisances,  which  were  partly  compond  if 
an  accnmulation  of  perishing  vegetable  matter  aol 
house  drainage.  In  April  lEG(i  a  correspondence  took 
place  between  the  plaintiff  and  defendant  relotin 
to  the  state  of  the  ornamental  water,  in  irhidi  tlw 
plaintiff  proposed  certain  mcaiorc*  for  tbe  cleuiaf 
out  of  the  river,  wliich  the  defendant  dedlMd  ta 
adopt  except  on  the  terms  that  tbe  plaintiff  sboald 
Iwar  half  the  expense,  which  he  refused  to  do. 

In  Aug.  18UG  two  of  the  plaintiff's  serraat^ 
living  io  cottages  adjoining  the  ornamental  wstcr, 
and  near  to  one  of  the  deposits  before  mentioosd, 
were  attacked  with  diarrhota,  and  the  doctor  wlu 
atteuded  them  wrote  a  letter  to  tbe  plaietif, 
adverting  to  a  bad  smelt  arising  from  the  dccajrtd 
vegetable  mutter  and  mud  at  the  end  of  the  water 
just  behind  tbe  cottages. 

The  plaintiff  forwarded  tliis  letter  to  the  inspcxtor 
of  nuisances  for  the  district,  and  on  the  Slth  Aog. 
ISIjli,  the  said  inspector,  after  inspecting  the  ssU 
stream  of  water,  attended  before  the  board  d 
guardians  for  the  Bisbridge  Union,  being  the  local 
authority  for  the  said  union,  and  in  accordance  witk 
the  Nuisances  Removal  Acts  (18  &  19  Vict.  c.  lil, 
and  23  &  2i  Vict.  c.  77),  gave  a  notice  in  wriliaglo 
tliG  said  l>oard  of  tlie  existence  of  a  nuisance  npsa 
the  said  premises  occupied  by  the  plaintiff  in  1 
following  t " 


.- jii,dobct«t>y(tT*7aa 

i  and  upon  Ihe  rLrer  and  pnaiBtf 
>.uiiFgs.  In  tbepailah  of  StokMMit (.loie. It 
In  yonr  dlstrtcl,  andor  tin  Nnlauiva  BattOfil 
d  IBM.  tb*  roIlowLng  DDlunee,  vli .  ■  gnM 
Tom  tba  decayed  VBgetahle  matter  and  Bu4 


The  inspector  was  thereupon  directed  by  tlw 
board  to  give  notice  to  the  [daintiff  that  tbe 
premises  would  be  entereJ  upon  and  ciamiMd 
under  the  Nuisances  Kciooval  Act  1335,  whidi  hi 
accordingly  did  on  the  21  (h  Aug. 

On  the  7tli  Sept.  the  inspector  again  attendsd 
before  the  board,  and  informed  tiiem  that  tb* 
nuisance  was  not  removed,  and  they  therefore  mids 
aa  order  directed  to  the  inspector,  ordering  and 
empowering  him  to  moke  complaint  under  the 
Nuisances  Itemoval  Act  to  Ihe  justices. 

On  the  lOth  Sept.  IseG  the  inspector  accoriinglr 
laid  an  information  and  applied  for  a  anmmoH 
against  the  plaintiff  in  respect  of  the  nuisaiice  which 
was  described  as  in  the  notice  given  to  the  board  of 
guardiaoa  mentioned  above,  and  as  ariuDg  from  tlw 
default  of  the  occupier  of  the  premise*. 

A  summons  was  accordingly  itmed  against  thi 
phtintiff.  Upon  receipt  of  the  luinmoni  the  plaintiX 
wrote  to  the  defendant  informing  Mm  of  uie  fact 
that  proceedings  had  been  taken,  and  rsqveatint 
to  kuow  whether  he  should  make  anaDgementi  mt 
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deantinit  Ihe  oTnamuiital  writer.  The  di'rendanl  in 
UMwer,  bj  letter  JatLil  I'lh  Sept.  requested  the 
pluatiS  to  take  no  ntctn  till  lie  heard  further  frurn 
aim,  aail  i)R  the  ^Olti  Sept.  wrote  to  lay  that  only  a 
(mill  portion  of  the  wntcr  required  eleanaing  in 
jrder  to  abate  the  nuisance,  and  requcatcd  tiic 
plaintiff  to  ■li.te  to  the  magiatrutes,  in  answer  to  tlio 
inminoiii,  that  what  woa  needful  vrould  l>e  clone  by 
Um  at  once,  and  stated  that  if  the  plaintiff  bnil 
ilreacly  begtin  Ihc  cleansing  of  the  whole  of  the 
Vftter  on  his  reiponaibility  he  would  have  notliiiig 
to  do  with  it. 

On  the  16th  Sept.  the  plaintiff  entered  into  an 
igreemeut  with  a  perion  of  the  name  of  Dyion  for 
icmonng;  all  the  mud  from  the  ornamental  water, 
to  the  saiiafactiou  o[  the  inapector  of  nuisaucea,  for 
the  snm  of  100/.  On  the  2:!nd  Sept.  the  plaintiff 
viote  the  UefeudaDt  g^^'ng  notico  of  bis  iatcolion 
la  cODtinue  hia  tenancy. 

The  defendant,  Id  hia  anawer  to  Ihia  letter,  aaid : 
"  WLth  regard  to  the  rirer  hoaineaa,  I  hare  nothing 
Inrther  to  aay.  Aa  you  hare  begun  it  on  your  own 
Raponaibility  itia  taken  out  of  my  h  an  da  altogether." 
Dyaon  commenced  the  work  on  the  IStli  Sept.  iSliU, 
■Dd  flniahed  it  on  Uct.  11. 

The  whole  of  the  work  done  by  midday  on 
Sept.  24  conailted  of  the  removiil  of  seven -eleventh  a 
of  the  mod  which  caused  the  deposit  near  tbo 
coltaKea,  and  131.  ]3s.  was  the  coat  of  this  portion. 
On  fliQ  ^Ith  the  plnintiff  attended,  purauant  to  the 
ntumoni,  before  the  juaticcs.  The  juaticea  made  on 
Older  in  the  following  terms : 

To  Ibe  OHDplcr  of  Sloka  Collagf.  illDaU  nt  RIokc.  noi 
Clare.  In  Ihq  coantr  ot  ?Jcirfu1k,  or  to  tba  Auftritknn  of  Ibe 
poor  of  Blibrtdgs  UdIoo.  at  itw  aoamlM  ot  SuAoLt  and 


a   lliali 


ulg  aod  n 


.  Bud  h 


Conoly  of  Snffolli  to  wit     WliJreia  o 
lUrt"l«rk'or-''--'°^">''^""-'^---'''~' 


LB  ReT.  William 

lor 'lb*  oounljMuWd  In  Ibe  uiarilii,  by  Juho  Smoollicy.  ot 
■  I  the  mid  coguly,  one  or  iho  inapaclo™  uf  Duluuua 


Tlic  plaintiff  paid  H.  Dyaon  the  sum  of  10  )f. 
porauuit  to  the  agreement,  and  5/.  to  the  inspeeto- 
for  hi*  auperintcndence,  which  aaid  auma  were  reu 
foaable  auma  for  the  work  done.  The  coat  of  the 
work  done  in  rcmoTing  the  deirasit  near  the 
cottages  was  2W.  The  coat  of  renaoviog  the  other 
depoait  which  waa  at  the  other  end  of  the  water  waa 
icl  Tb«  court  were  to  have  power  to  draw 
Lifpmicea  of  fact,  and  the  pleadinga  were  to  be 
coiuidered  aa  part  of  the  caae.  The  qucation  for 
the  court  WM  whether  the  plMotiff  waa  entitled  to 


'er  from  the  defendant  the  aaid  auma  of  100/. 
and  ^.,  or  any  and  what  pnrt  of  them. 

Tlie  iik'.idings,  ao  far  aa  material,  were  as  fuUowa. 
The  Grat  count  of  the  declaration  set  out  the  agr>!e- 
incnt,  and  avcrrvd  that  certain  taxea  and  charges 
became  pnynblc  in  rtapecl  uf  the  premises,  yet  tho 
defendant  did  nut  Jiay  and  discharge  them. 

The  second  cuunt  was  a  aimilar  count,  and  the 
thiril  count  was  fur  work  done  and  money  paid  for 
the  defendant  at  his  request. 

The  defendant  pleaded,  inter  alia,  that  the  aaid 
taxes  nnd  charges  did  not  Income  payable  at  alleged. 
And  to  the  third  eount,  never  indebted. 

The  Nuiaaneca  ItemovaL  Act  1853  (Id  £  19  Vict, 
c  121),  as.  !■•,  14,  1%  and  20,  enacia  aa  foUowa: 

Sect.  12: 


» ill 


ined  by  tliB  tonl 


lo  bo  mado  tefon 


II  the  notice  ttm  given,  nnd  nliboLigh  Ihs 


tony 


irlJed. 

ghall  be  deemed  10  ba  mouer 
uo  ornniBtDOeBMnaodby  tlia 

luui^tlila 

lomo,  niiw 
or  Sui»rlnr  Court  or  It  llie  locU 


pennlLLda,  u>gBlb«r 

Sect,  20.  proTidci  for  proceediogs  before  juaticea 
to  recover  expenies. 

The  Sanitary  Act  18G6  (29  &  30  Vict.  c.  DO)  s.  34, 
providee  aa  follows : — 


"'"."'. 


uldNnlauce 

OemoTa]  Ac 

jorUiia 

sxri 

"i? 

lUiKS,  anH 

•uch  o» 

i^U 

Nulwnf 

no^l^^ 

,".f 

here! 

leuSd  pre 

ptarlod 
°eUb«'ti 

Udln 

occnpler  «l 

."%7o 

Usdloid 

m 

Thich 


l  ]m  or  a»y  be 
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Bird  v.  Elwes. 


[Ex. 


Hon.  A,  Thesiger  (^Denman,  Q.  C.  with  him)  for  the 
plaintiff.    The  question  is  whether  the  landlord  is 
liable  to  repay  the  plaintiff  the  whole  or  part  of  the 
sum  of  105/.    I  contend  that  under  the  agreement 
it  was  the  landlord's  duty  to  cleanse  this  ornamental 
water ;  and  if  that  be  so  the  whole  sum  is  recover- 
able.   If  that  be  not  so  it  will  be  contended  that  the 
order  only  referred  to  the  deposit  near  the  cottages, 
and  so  only  the  expense  of  removing  that  was  a 
charge  within  the  agreement ;  but  I  shall  contend 
that  the  whole  of  the  work  done  with  respect  to  the 
removal  of  tht  two  deposits  was  within  the  order  and 
necessary  to  prevent  a  recurrence  of  the  nuisance. 
With  respect  to  the  question  whose  duty  it  was  to 
cleanse  the  ornamental  water,  I  say  that  by  the 
agreement  it  was  the  landlord's  duty  to  do  all  that 
was  necessary  to  keep  the   premises  in  tenantable 
repair.    Wc  must  look  what  the  intention  of  the 
parties  was ;  the  lease  was  a  lease  for  a  short  period 
of  a  furnished  house,  and  it  is  usual  in  such  cases 
for  the  landlord  to  take  such  charges  on  himself. 
Only  two  things  are  specified  which  the  tenant  is 
to  do,  and  they  are  just  those  small  matters  which 
occur  from  day  to  day,  such  as  cleaning  c!ioked-up 
gutters,  which  it  is  necessary  for  the  occupier  to 
attend  to  that  the  premises  may  not  be  injured. 
This  it  must  be  remembered  was  only  an  agreement 
for  a  lease,  and  would  not  specify  so  fully  the  in- 
tentions of  the  parties  as  a  regular  indenture  of 
demise.      [Kelly,  C.  B. — You  have  no  breach  in 
your  declaration  for  not  cleansing  out  the  water. 
Can  you  treat  the  expense  of  cleansing  as  money 
paid  ?]     Clearly  as  to  so  much  ns  was  within  the 
order ;  that  was  paid  by  compulsion  of  law.      In 
Davidson's  Precedents,  vol.  5,  part  1,  248,  under  the 
head  of  "  covenant  to  repair  and  keep  in  repair,*'  a 
covenant  involving    the  obligation  to  cleanse,    is 
given.    In  the  tecond  schedule  to  the  8  &  9  Vict. 
c.  124,  the  form  of  words  in  column  1  is  to  have 
the  effect  of  the  words  in  column  2,  and  the  third 
form  in  column  I  is   '*  and  to  repair  ;**  and  we  find 
under  the  corresponding  number  in  column  2  that  it 
includes  cleansing.    This  water  is  a  part  of  the 
premises,  and   the  expression   '^repair"    must  be 
construed  secundum  guhjectain  mater  tarn:   (^Biirratt  y. 
The  Duke  of  Bedford,  8  T.  K.  (J02.)     The  payment 
made  by  the  plaintiff,  or  at  any  rate  all  that  was  paid 
under  the  order,  constituted  a  charge  on  the  premises 
within  the  meaning  of  the  agreement,  by  virtue  of 
the  18  &  19  Vict.  c.  121,  ss.  12  &  19.  [CHAMNEL^  B. 
^Is    it    not  a  difficulty    in  your  way  that   the 
order  of  justices  finds  tliat  the  nuisance  arose  by  the 
plaintiffs  default  ?]    That,  my  lord,  is  only  for  the 
purposes  of  the  Act,  and  as  between  the  plaintiff  and 
the  public.    [Kelly,  C.  B.— On  whom  is  the  charge 
ultimately  to  fall  by  the  Act  ?]  The  policy  of  th?  Act 
appears  to  be  that  the  order  may  be  made  upon  occu- 
pier or  owner,  but  that  the  liabilities  of  the  parties 
under  contracts  as  between  themselves  shall  not  be 
interfered  with.  [Kelly,  C.  B. — ^It  would  seem  then 
to  come  back  to  the  question  who,  under  the  agree- 
ment, was  bound  to  cleanse,  &c.  ?]  This  cleansing  of 
the  water  was  not  a  work  that  would  want  doing  con- 
stantly, but  only  at  long  intervals,  and  thus  it  was 
in  the  nature  of  a  work  for  the  permanent  benefit 
of  the  premises ;  now  all  the  cases  have  been  ca^es 
decided  with  respect  to  covenants  by  tenants,  and 
the  covenants  have  always  been  construed  most 
strongly  against  the  covenantors,  even  when,  as  in 
many  of  the  cases,  the  exi)en8es  were  incurred  for 
the  permanent  benefit  of  the  premises:   a  fortiori 
where  the   landlord  is  covenantor    such    charges 
ought  to  be  borne  by  him : 

Sweet  V.  Seager,  2  C.  B.,  N.  S.,  119; 

WalUr  V.  Audrtwsy  8  M.  &  W.  812  ; 

Payne  ▼.  Bttrridge,  12  M.  &  W.  727. 

In   TidMwdl  v.    Whitu:orth,  L.  Rep.  2   C.  P.  320 
15  li.  T.  Bup.  N.  &  574 ;  3G  L.  J.  103,  C.  P. ;  the 


case  was  distinguished  from  Sweet  t.  Seager,  on  the 
ground  that  there  was  a  penalty  for  a  breach  of  a 
duty  imposed  by  an  Act  of  Parliament,  and  no 
charge  on  the  premises.  In  Thompson  t.  lyipworik, 
L.  Rep.  3  C.  P.  149 ;  17  L.  T.  Rep.  N.  S.  507 ;  tta 
court  distinguished  the  case  of  TidsweU  t.  IFAiCirortl^ 
and  held  that  the  charge  was  within  the  covenant. 
[Bkamwell,  B.— That  is  a  very  strong  case  for  yoa 
for  if  it  was  rightly  decided  it  would  seem  to  show 
that  such  a  charge  was  within  the  words  here  used, 
or  if  wrongly  decided  that  the  landlord  ought  to 
pay  such  a  charge.  Kelly,  C.  B. — Suppose  then 
had  been  an  express  covenant  by  the  tenant  to 
cleanse  the  water,  and  by  breach  of  that  covenanti 
these  expenses  had  been  incurred,  according  to  yov 
contention  the  landlord  would  have  to  pay  them.] 
No ;  because  that  would  show  that  the  landlord  wm 
not  intended  to  bear  such  a  charge.  [Kellt,  CBl 
Does  it  not  all  come  to  this,  who  is  under  the  agree- 
ment to  cleanse  the  water?]  I  say  when  the  whob 
scope  of  the  agreement  shows  the  landlord  was  to 
repair,  the  word  *' charge**  is  sufficiently  large  to 
cover  these  expenses.  [Kelly,  C.B.— There  if  a 
third  case  which  may  be  supposed ;  suppose  there  ii 
no  contract  as  to  the  matter,  and  tho  water  becomes 
a  nuisance,  and  neither  party  being  bound  to  touch 
it,  the  public  authority  interferes,  you  say  that  then 
there  nuiy  be  a  charge  within  this  agreement?]  It 
cannot  be  argued  that  the  plaintiff  is  entitled  to 
recover  as  a  **  charge  "  the  part  of  the  sum  expended 
on  the  removal  of  the  mud  other  tluin  thePtvo 
deposits  which  were  nuisances,  so  as  to  thai,  if  the 
landlord  is  not  bound  to  cleanse  under  the  covenant 
to  repair,  he  must  fail.  He  must,  however,  at  asj 
rate  be  entitled  to  recover  the  7/.  spent  in  removing 
the  deposit  near  the  cottages  after  the  order  vn 
made.     He  also  cited 

UurH  V.  IJurtt^  4  Ex.  Ch.  571. 

J.  Dixon  (with  him  Gartk,  Q.  C.)  for  the  defend- 
ant.   [Kelly,  C.B. — ^You  may  confine  your  argt- 
ment  to  the  expenses  connected  with  the  remoftl 
of  the  deposit  near  the  cottages.    We  are  sUd 
opinion  that  the  order  of  the  nuisance  authoritiei 
was  not  intended  to  relate  to  anything  but  that,snd 
that  the  rest   of   the  expenses  were  clearly  not 
recoverable,  no  obligation  to  cleanse  the  water  being 
thrown  on  the  landlord  by  the  agreement.    Tot 
must  therefore  direct  our  attention  to  the  statat^ 
that  we  may  see  if  this  payment  was  compulaorj'J 
The    question  is,  whether    this  was  a  "charge 
payable  in  respect  of  the  premises.    Charge  pnjabli 
in  respect  ot    tho  premises    must  be    something 
ejtudetn  generis  with  rates,  taxes,  and  tithes.  It  reilly 
comes  to  this :  Is  a  jtcrson  who  occupies  preoiiie% 
and  is  found  to  have  caused  a  nuisance  by  his  own 
default,  entitled  to  treat  the  expenses  occasioned  in 
complyiLig  with  an  order  of  the  nuisance  autbori^ 
as  a  charge  within  such  a  covenant  ?    The  person 
who  is  in  the  first  instance  to  be  summoned  under 
the  Nuisances  Removal  Act  is  the  person  by  whon 
default  the  nuisance  arises.    In  this  case  that  wis 
the  occupier,  and  then  an  order  is  to  be  made  on 
him  for  removal  of  the  nuisance.    It  is  only  in  the 
event  of  this  order  1)eing  disobeyed,  and  when  the 
nuisance  arises  by  default  of  the  owner,  thatthi 
Act  makes  the  expenses  of  carrying  the  order  into 
effect  a  charge  on  the  premises.    [Biumwell,  B.— 
This  is  really  only  like  a  case  of  a  foul  pig  sty,  or 
a  nuisance  of  that  sort]    There  was  no  default  on 
the  nwner*s  part  here.    (He  was  then  stopped  Iff 
the  Court.) 

Kelly,  C.  B. — This  is  an  action  brought  agahiA 
the  di'fendant  to  recover  a  sum  of  money  paid  Iff 
the  plaintiff,  the  tenant  of  certain  premises  of  whien 
the  defendant  was  the  owner,  for  the  expenses  of 
cleansing  a  piece  of  ornamental  water      llie  dun 
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I  lint  pat  on  tbe  ground  that  the  landlord  was 
ind  to  dcaofe  thU  water  under  an  agreement  by 
icfa  the  landlord  was  to  keep  the  premises  in 
air,  and  that  it  was  a  breach  of  that  agreement 
illow  the  mud  to  accumulate  so  that  the  water 
mme  a  nuisance  to  the  occupier.  We  are  of 
nioii  that  this  is  not  so,  and  the  duty  of  cleansing 
B  piece  of  water  was  not  cast  upon  the  defendant 
the  contract.  The  piece  of  water  was  part  of 
t  demised  premises,  and  it  might  be  incumbent  on 
I  landlord  under  the  contract  to  keep  the  pre- 
iea  in  repair,  to  keep  the  water  from  bursting  its 
ik,  or,  if  there  be  any  sluices  or  machinery  con- 
:tcxi  with  it,  to  keep  them  in  order ;  but  there 
eg  no  such  words  in  the  contract  as  *'  cleanse  " 
"  drain,**  we  think  neglect  to  cleanse  the  water 
lot  a  breach  of  any  stipulation  of  the  agreement. 
Is  disposes  of  the  whole  claim  except  the  sum  of 
.,  which  is  claimed  as  payable  upon  other  grounds. 
appears  that  an  accumulation  of  mud  took  place 
one  portion  of  the  water,  which  became  a  nuisance, 
L  proceedings  were  taken  with  respect  to  that 
ler  the  Nuisances  Removal  Act  We  think  that 
«e  proceedings  applied  only  to  the  deposit  at  the 
Jl  of  the  cottages ;  and  it  seems  that  with  respect 
that  information  wus  given  to  the  local  authori- 
^  and  proceedings  were  instituted.  The  magis- 
tea  made  an  order  for  the  abatement  of  the  nui- 
ce,  and  for  the  purpose  of  the  removal  of  this 
oait  certain  expenses  were  incurred  by  the 
intifif,  some  before  and  some  after  the  order, 
ounting  inall  to2l/.  These  expenses  the  plain- 
now  contends  he  is  entitled  to  recover  under 
t  part  of  the  agreement  by  which  the  landlord 
ees  to  pay  and  discharge  all  rates,  taxes,  tithes- 
l  other  charges  payable  in  respect  of  the  premises. 
»  plaintiff  contends  that,  this  order  having  been 
de,  and  these  expenses  incurred  in  complying 
h  it,  which  were  paid  by  him,  these  expenses 
istituted  a  charge  within  the  meaning  of  the 
«ement,  and  one  which  the  defendant  was  there- 
e  liable  to  pay.  But  on  looking  to  the  words  of 
Act  it  is  clear  that  these  expenses  never  cou- 
iuted  a  charge  payable  in  respect  of  the  premises. 
make  the  sum  ol  money  payable  in  respect  of 
!  expenses  of  removing  a  nuisance  a  charge  in 
pect  of  the  premises,  it  is  necessary  to  show  that 
(  nuisance  arose  from  the  act  or  default  of  the 
ner  of  the  premises.  The  case  fails  on  that  point, 
it  is  not  shown  that  the  nuisance  here  arose 
m  the  defendant's  default.  There  was  no  duty 
it  upon  him  to  cleanse  this  piece  of  water,  either 
the  agreement  or  implied  at  common  law.  But 
■n  if  it  had  been  otherwise,  to  make  these  expenses 
harge  on  the  premises  an  order  must  have  been 
ide  on  the  owner  as  the  person  causing  the  nui- 
ice,  and  that  must  have  been  disobeyed,  and  tlie 
tliorities  must  have  removed  the  nuisance  them- 
res.  Then  the  expenses  incurred  by  them  in  so 
mg  would  have  constituted  a  charge  on  the 
^^lise•.  As  the  nuisance  was  here  removed  by 
«na  of  expenditure  on  the  part  of  the  plaintiff, 
1  by  him  alone,  and  not  by  the  autliorities, 
^se  expenses  do  not  by  the  terms  of  the  Act 
xime  a  charge  on  the  premises.  Even  supposing 
i  expenses  of  the  removal  might  have  been  a 
&rge  upon  the  premises,  if  the  plaintiff  had  been 
ced  to  pay  them,  1  do  not  see  how,  unless  the 
intiff  were  compelled  by  law  to  pay  them,  he 
lid  recover  them  against  the  defendant.  Tlie 
imtiS  has  voluntarily  paid  this  money  in  carrying 
i  the  Older.  He  has  paid  the  money  in  his  own 
aog,  and  therefore  cannot  recover  against  the 
endaot  under  this  agreement  There  being  no 
lility  to  cleanse  this  water  imposed  by  the  con- 
st either  upon  the  plaintiff  or  defendant,  it  seems 
me  that  the  plaintiff,  as  the  occupier  of  the 
inises  for  a  term  of  years,  was  the  person  who 


ought  to  have  removed  this  accumulation  of  mud, 
and  cleansed  the  ornamental  water  if  dissatisfied 
with  the  state  of  it ;  and  so  our  decision  is  really  in 
accordance  with  the  merits.  For  these  reasons  our 
judgment  must  be  for  the  defendant. 

Bbahwell,  B. — I  am  of  the  same  opinion.  The 
agreement  to  repair  does  not  apply  to  the  cleansing 
of  this  piece  of  water ;  that  immediately  disposes 
of  all  the  claim  but  that  part  of  it  which  relates  to 
the  removal  of  the  deposits  of  mud  which  were 
nuisaoces.  Now  as  to  that,  it  appears  to  me  that 
the  order  of  the  justices  only  related  to  the  deposit 
near  the  cottages,  and  that  disposes  of  all  the  claim 
but  21/.  spent  in  the  removal  of  that  deposit.  Of 
that  I  do  not  think  the  expense  of  work  done  before 
the  order  can  be  recovered,  and  so  only  about  7/.  is 
left.  This  Mr.  Thesiger's  argument  made  me  at 
first  think  to  h'i  recoverable ;  but  when  one  looks  to 
the  nature  of  the  nuisance,  one  sees  that  it  is  what 
may  be  termed  an  occupation  nuisance,  like  a  pig- 
sty or  a  niixen,  and  is  clearly  not  a  nuisance  the 
expense  of  removing  which  ought  to  be  a  charge 
on  the  premises,  or  which  is  a  charge  on  the 
premises,  within  the  meaning  of  the  agreement  or 
the  Act  of  rarliament.  If  the  nuisance  had  been 
created,  so  to  speak,  by  the  act  of  nature,  as  by  the 
overflowing  of  a  brook  which  had  left  an  accumu- 
lation of  mud,  it  might  possibly  have  been  different. 
Such  a  nuisance  could  not  have  been  said  to  bo 
caused  by  the  default  of  the  occupier,  and  the 
defendant  might  have  been  chargeable  with  it. 
Here  we  have  nothing  of  the  kind  ;  and  really  this 
is  nothing  but  an  order  on  the  occupier  to  remove 
a  nuisance  which  in  one  sense  he  has  created. 

CnANKELL,  B. — ^I  also  am  of  opinion  that  our 
judgment  must  be  for  the  defendant.  The  plead- 
ings are  made  part  of  this  case,  and  in  dealing  with 
it  we  are  bound  to  look  to  them.  There  is  no  breach 
of  the  covenant  to  repair  complained  of ;  but  were  it 
otherwise,  I  entirely  agree  with  the  rest  of  the  court 
that  the  words  relied  on  in  the  agreement  would 
not  oblige  the  landlord  to  cleanse.  The  case  has 
been  argued  on  this  point  by  Mr.  Thesiger  in  the 
only  way  in  which  it  could  be,  viz.,  that,  the  tenant 
only  expressly  covenanting  to  do  two  small  matters 
and  the  landlord  covenanting  to  repair,  the  landlord 
must  be  taken  to  have  covenanted  to  do  everything 
necessary  upon  the  premises  except  those  two  small 
matters.  I  do  not,  however,  think  that  argument 
can  be  sustained.  That  disposes  of  all  the  claim  but 
about  21/.  The  way  in  which  the  declaration  is  framed 
with  respect  to  that  claim  is  this :  an  agreement  on 
the  part  of  the  defendant  to  pay  all  rates,  taxes, 
tithes,  and  other  charges  payable  in  respect  of  the 
premises  is  set  out,  and  then  it  is  alleged  that 
certain  charges  became  payable  which,  the  defen- 
dant having  neglected  to  pay,  the  plaintiff  is  entitled 
to  recover.  Now  I  think,  if  no  order  of  justices  had 
been  made,  there  would  have  been  no  pretence  for 
saying  that  these  expenses  would  have  been  a 
charge  within  the  meaning  of  the  agreement.  Wo 
must,  therefore,  look  to  the  terms  of  the  order,  and 
I  am  unable  to  see  anything  in  it  which  makes 
these  expenses  a  charge  upon  the  premises.  It  is 
quite  consistent  with  the  terms  of  the  order  that 
this  was  a  tenant's  nuisance,  and  not  one  arising 
from  the  default  of  the  landlord.  The  order  itself 
says  that  it  was  caused  by  the  default  of  the  occu- 
pier. Moreover,  the  plaintiff  paid  this  money 
voluntarily,  and  so  I  do  not  see  how  he  can  put  it  as 
money  paid  for  the  defendant. 

FiGOTT,  B.— I  am  of  the  same  opinion.  I  do  not 
see  how  the  cleansing  of  this  water  can  be  brought 
within  the  covenant  to  repair.  With  respect  to  the 
expense  of  removing  the  nuisance,  I  sec  nothing  in 


V.C.  M.] 

the  Act  of  PHrliamcnt  compelling  the  lindloril  to 
pty.  Tlie  plaintiff  acemg  really  to  h»ve  bitn  a 
Toluntecr  thronghoat,  and  I  do  not  see  how  those 
expctisca  wliidi  he  baa  voluntarily  detreycd  can  be 
a  charge  payable  in  retpect  of  the  premiaes  within 
the  meaiiiog  of  the  Hgreeinent. 

JudgmttU/or  th4  dtftndanl. 
PlainliFTa  attomeyt,  Ilumt  and  Bird. 


MAGISTKATES'  CASES. 
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Frtdag,  July  24.  18C3. 
Rt  TnBAcnER's  SnTLEiiBin. 

Practkt—Pttition— frodiia  of  ItitseAoldi — ilttropolii 

Improvemtnt  Act  1863. 
T.  htiag  tntUltd  to  a  moiely  in  ctrlain  teairholds,  that 
mitrat  uxu  Killed  on  her  marriage  (after  reierciiiy 
Ml.  a  year  fkertout')  on  htrttif  and  huibaad  and 
diildren.  The  Metropolitan  Board  of  Workt  (ool 
the  properly  under  lie  Metropolis  Improcttntnl  Act 
1863,  and  paid  the  money  info  court.  On  petition  to 
deal  iBilA  the  fund,  ordered  l/ial  lugicitnl  of  the  pur- 
cAoM  money  siould  be  iaetsled  to  prodatr  the  40/.  a 
sear,  and  tlie  reeidve  being  also  iaifeited,  and  there 
being  eix  and  a  quarter  t/eart  of  the  leaie  to  run,  two 

hould  be  told  eee  '  " 
to  T.  for  her  life,  and  alio  the 
Thi«  was  the  petition  of  Mary  Treacher  (hj  her 
next  friend)  and  Benjftiiiia  Treacher  her  husband, 
•eeking  the  sanction  of  the  court  to  the  application 
of  the  produce  of  certain  leasehold  property,  taken 
under  tlie  provUioni  at  the  Metropolitan  Iniprore- 
ment  Act  186a,  with  which  tbe  Lands  Cinuses  Con- 
solidation Act  1845  was  incorporated,  in  a  somewhat 
peculiar  manner.  Hie  petilioa  atated  that  in  Oct. 
1848  Maty  Tredcher  (then  Mor^  Ilodgkinaon)  was 
poBieaaed  of  an  undivided  moietj  of  a  piece  of 
ground,  with  messusfces  and  warehouses  thereon, 
on  the  north  side  of  Upper  Thames-street,  Lnnilon, 
held  under  a  lease  dated  the  Gih  Sept.  1815,  for 
Jiily  years  from  the  2rnh  Sept.  I8H,  at  180/.  16j. 
per  annum,  subject  as  to  part  of  the  entirety  to  an 
nndcr-lease  datvd  the  10th  Dec.  1817,  for  fifty -seven 
years,  wanting  seven  days,  from  the  2!)th  Si'pt. 
1817,  at  GO/.  6).  per  annum,  and  subject  aa  to  the 
undivided  moiety  in  the  othcrportto  an  under-lease 
dated  the  26th  April  1830  for  twenty-one  years 
from  the  lit  Jan,  1839,  at  145;.  12».  6i  per  annum, 
and  subject  as  to  the  remainder  to  certain  holdings 
mt  weekly  rents,  producing  .in  the  whole,  C7/.2i.  per 
annum. 

On  the  Cih  Oct.  1848,  a  settlement  was  made 
on  the  marriage  of  the  petitioners,  whereby  Mrs. 
Treacher's  undivided  moiety  in  the  above  property, 
■nd  the  entirety  of  the  rent  of  145/.  12j.  CJ.,  and 
all  the  estates  therein,  were  assigned  to  trustees, 
upon  trust  to  retain  and  invest  40/,  per  annum, 
to  bo  held  on  trusts  aflcr.menlioned  ;  and  during 
Mary  Treacher's  life  to  pay  the  residue  of  the  rents 
aod  dividends  of  the  trust,  premises,  stocks,  funds, 
and  securities  to  such  persons  as  she  should  appoint, 
and  subject  thereto  to  her  separate  use,  and  after 
her  decease  to  her  husband  for  life,  and  after  the 
d(|ccasc  of  the  survivor  to  all  their  children  equally, 
with  benefit  ot  survivorship,  at  twenty-one  or 
marriage,  with  a  general  power  of  appointment  to 
Mary  'Treacher,  and  au  uljimate  limitation  to  her 
next  of  kin  according  to  llie  statute.  The  under- 
lease of  the  2Gth  April  1830  havitig  expired,  the 
property  comprited  in  that  lea*e  wai  n-tet  by  in- 


[T.C.M. 

dentnre  dated  the  10th  Nor.  1856,  at  14U  1!l  Ci 
per  annum  for  fourteen  ycart  and  threa-qaaKcn 
less  Ove  days,  and  thenceforward  the  entire  mt 
of  Mrs.  Treacher's  moiety  wai  2HL  It.  6d, 
subject  to  the  trusts  of  the  settlement ;  made  op 
of  a  moiety  of  (?iL  Cs.,  and  1 45/.  12f.  Sd,  and  33/:  I6<; 
a  moiety  of  the  weekly  payments,  and  afMr 
deducting  9[)/.  8i.,  a  moiety  of  tne  rent  reKTved  m 
the  entirety,  there  remained  the  net  i 
123/.  I3i.  6rf.  subject  to  the  troaU  ot  the  sett 
Deducting  from  this  the  40/.  to  be  retained  ai 
aforesaid,  tbe  residue  was  S3L  13s.  ed,  payable  to 
Mary  Treacher  for  life  to  her  separate  nse.  Thetc 
was  issue  of  tbe  marriage  three  childim,  two  of 
whom  died  infants  atid  one  (an  infant,  and  r 


dent)  only  survived.  Under  the  Uetropolii  Imprors. 
ment  Act  1863,  the  MetropoliUn  Board  of  Woki 
empowered  to  take  lands,  and,  in  ta 


such  power,  took  the  piece  of  gmnnd  comprised  in  tlH 
aettlemtrat,  which  wa«  valued  at  BOO/^  and  that  ran 
on  tbe  1 1  th  of  Jane  I8GS  was  paid  into  court  by  tbi 
said  Board  of  Works  in  tbe  matter  of  tbe  Act  Oi 
thelst  July  IBGS  the  surviving  trustees  of  tbe  wttle- 
ment  assigned  tbe  premises  to  tbe  board  of  works  fia 
all  the  residue  of  the  term  of  sixty  years  therein  snb- 
ject  to  the  reserved  rent  and  under-lease.  Benthsd 
been  received  from  the  land  taken,  up  to  tbe  24tb 
June  t8G8,  and  tho  question  now  was  how  the  BOOL 
paid  into  court  should  be  dealt  with  ?  Under  tbns 
circumstances,  this  petition  was  presented,  prajisg 
that  2S0/.  (being  the  aggregate  amount  of  so  xboA 
of  the  rents,  as,  at  40/.  per  annum,  would  hart  bees 
payable  between  the  24th  June  18G3  and  tbeS9lk 
Sept.  1874,  the  expiration  of  the  lease,  if  the  landbsd 
notbeen  taken)  might  be  invested  in  3/.  per  cents  ud 
carried  totheaccountof  the"  trusts  of  the  settlement 
of  Benjamin  Treacher  and  Mary  his  wife  40Ci«' 
annum,''and  that  the  dividends  might  be  paid  to  Mr 
for  her  separate  use  until  further  onter;  that 
5301.  (the  residue  of  the  800/.)  might  be  inrestid 
in  like  stock  to  au  account  "the  settlement  of 
Benjamin  Treacher  and  Mary  his  wife's  leasebgld^ 
that  a  sum  niual  to  two  twenty-fifth  parti  if 
such  stock,  might,  so  long  as  the  stock  should  snfin 
for  that  purpose,  be  sold  on  the  25th  Dec  and  At 
24th  June  in  every  year  during  the  life  of  UsiT 
Treacher;  anti  that  if  she  should  be  livingontbe2}U 
Sept.  1871  the  remaining  one  twenty-fifth  part 
might  be  sold  and  the  pro^cda  of  alt  such  Bales  pail 
to  Mary  Treacher  oo  her  separate  receipt  till  forthff 
order.  That  the  dividends  of  such  hut-meniiined 
atock  might  be  paid  to  Mary  Treacher  for  hR 
separate  use  for  life,  or  until  further  ordra,  snl 
that  the  Metropolitan  Board  of  Works  might  pif 
tbe  coat*. 

Renthaa;  in  support  of  the  petition,  sabmittsJ 
that  tbe  tenant  for  life  was,  under  the  T4th  sectiiH 
of  the  Land  Clauses  Act,  entitled,  in  addition  is 
the  dividends  on  the  stock  to  be  bonght,  to  recdit 
a  proportionate  part  of  the  atock  aciMiTding  to  tla 
number  of  years  the  lease  had  to  tdd,  and  ks 
referred  to  Be  Monrifi  Tmtii,  2  Dr.  &  Sin.  H,  and  ta 
Be  Peleger,  W.  N,  1868,  190. 


Catton  for  the  Metropolitan  Board  of  Works. 

The  Vica.CH«MCBi,i.on. — I  sbonld  have  thoight 
the  better  way  would  hare  been  to  have  bo^ht 
au  annuity  commensurate  with  tbe  iuie;qitad 
term ;  but  a*  another  mode  of  diritltKl  ha*  !■■ 
authorised    by  other   judges,  I  will   toltov  tM 

Order  at  prayed;  colls  aecprJiug  (•  lis  Ad. 
Solicitors  for  aU  parties :  Hotl^ntcm  and  ITM. 
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L]                     Abuahaiis  v.  Tub  Matob,  ALDER^dEN,  &c.,  of  London.                    [Y.C.  G. 

V  C     QIFFARD'S  COURT  ^  *  special  jury,  and  shall  be  reduced  to  twcnt/- 

todVw.  H.  BEx^cKT  and  R.  T.  BouLT.  E.qr..  f""/,  '"J^^^  manner  as  special  juries  are  iiow  reduced 

BaiTi«tvrs-at-Law.  m  the  Supenor  Courts  at  nestmmstcr." 

The  Lord  Mayor  had  issued  the  following  warrant 

Jufu  21  and  22,  1808.  ^^  precept  under  his  seal  of  office. 

To  the  Sh«rifr<i  of  the  City  of  London. 

■8    r.   Tub    Mayor,    Aldermen,    &C.,  of  By  ▼irtae  and  in  pureoance   of  the   Holbom  Valley  Im- 

LoNDON  provement  Act  ISCi,  and  the  Acut  incorporated  therewith,  or 

xju.  uuci,  extended  thereto,  yon  arc  hereby  commanded  to  take  tba 

•      n^Jh^wm    I"..//^..   7.n.>>^.«^.t>«n#    A ^*   10^1  nec«s8ftry  stcps  for  havIng  nominated  forty-eight  Bubstautlal 

^--aolborn    \  a/iey  Improvement  Act   1864—  ^„^  indifferent  peniona  quiUrted  to  serve  ob  s^inl  juries  In 

W*  comptMOtion — lenant  ana  under-tenants —  the  city  of  Lionaon,  and  to  have  soch  jarors,  when  so  nomi- 

\o  separate  assessment,  nated.  reduced  in  number  to  twfuty-fuur  in  like  manner  as 

.  Bpecial  jurors  are  now  reduced  in  the  Superior  Courts  at 

fychich  th€  plaint  iff  teas  lessee,  were  required  for  VVestminRter,  and  to  summon,  return,  and  empannel  the  s»ld 

potes  of  the  Uolborn-vaVeu  improvement,     i'he  twenty-four  jurors  to  come  and  appear  before  the  Court  of 

^>*^M  ^y...^  m*,^.'^*^  nnti^m'J  i^  tL^  ,yh.:,»i:a'  «.«/  M^yor  and  Aldermen  of  the  city  of  London,  to  be  hold'^n  in 

Hum  gave  separate  notices  to  the  vlaintiff  and  j^j/outer  chamber  of  the  Guildhall  of  the  said  city  accordiae 

kr-tenanU  (to  whom  he  had  underlet  Jioors  and  to  the  ciwtom  of  the  said  city,  on  Satunlay  the  25th  day  of 

,  and  he  and  thet/  sent  in  separate  claimn  for  July  18^  by  ten  of  the  clock  in  the  forenoon  of  the  same 

miion,    A  prfEcipe  was  then  issued  by  the  Lord  ?*?!'  ^'^^  •^°**  where  a  special  jury  of  twelve  men  are  to  be 

....    v,.    /                        .        .  •'           .    .  ballotted  for  and  called  and  drawn  out  of  such  persons  so 

to  the  sheriffs  to  summon  a  jury  to  ascertain  gammoned,  returned,  and  empanelled   as  afuresaid  in  such 

KiJi  or  sums  of  money  to  be  paid  for  the  purchase  manner  as  special  jurors  for  the  trial  of  issues  joined  iu  Her 

u  a  satisfaction  or  recompense  for,  the  value  of  Majesty's  Courts  at  VVestmluster,  are  directed  to  bo  diawn, 

.^L^Ki  ^Ls^t^**   4^  .^k:^i^ tk^  ^t .:  »:/r   .  ,j  t""^  upon  their  oaths  to  Inquire  of,  open,  and  ascertain,  and  give 

^o/d  estate      to  which  the  plaintiff  and  las  ^Verdict  for  the  sums  or  sum  of  money-  to  ho  p<Ud  for  the 

'ManU  were  entitled,     I  he  plaintiff  objected  to  purchase  of,  or  satisfacUon,  or  recompense  for  the  value  of 

IU  claim   mixed  vp    with  those  of  his  under-  the  leasehold  estate  and  interest  to  which  Henry  Abrahams 

amended,  he  Jiled  a  bill  for  a  aeclaration  that  parcel  of  ground,  *c    .    .    .    vis^  No  88.  Suotr-hlll,  and  Na 

r  entitled  to  have  the  amount  of  compensation  l,  Farringdon-road,  both  in  the  parish  of,  ftc     .    .    an  I  which 

kirn  asses.'ied  separately,  and  for  an  injunction  'ho  mayor  and  aldermen  and  cominons  of  the  said  city  In 

.1      jr     I     M     4'        ^i'       y    ji  common  council  assembled  are  by  virtue  of  the  said  Acta,  and 

rain  the   defendants  J rom  taking  further  pro-  jho  Acts  incorporated  therewith,  or  extenOed  thereto?  em- 

«  on  the  prcecipe,  and  from  teucmg  possession  of  powered  to  take  and  use  for  the  purposes  thereof,  and  in 

fmises   until  the  compensation  payable   to  him  respect  of  which  the  said  mayor  aldermen,  and  commons  by 

L»M^  A^«  •«nv.w.#>./..  ^mm^i>»»A  *^»»'i'"  ^^^'y  snthorlscd  agent  In  writing  gave  due  notice  on  the 

have  been  separately  assessed.  j^^^  ^^^^^^  I^^  18G7,  and  the  2.Hh  and  31st  days  of  Jan. 

Motion  for  an  injunction,  that  under  tlte  pro-  ^"^^  »'>  t»»o  "W  Dcn/y  Abrahanis,  «c.     .    .    .    (namlnr  the 

^z"  #A-  aM^lk^^  l'^.//...  T»^^»^,»^»t  A^t  iviri  un.icr  tenants),  of  their  intention  to  take  the  same  fortho 

of  the  Holbom  \  alley  Improvement  Acll66i,  purposes  of  the  said  Act.  and  also  of  the  compensation  to  bo 

t  Acts  incorporated  therewith,  the  plaintiff  was  mudo  to  the  said  Henry  Abrahams,  Ac    .    .    .    in  respect  oC 

I  to  have  a  separate  assessment  by  a  separate  »ny  improvements,  fixtures,  injury,  or  damag^  whatsoever 

«/  a  ^aU  verdict   an.l  also  to  a  ,.parate  r'.'"'  "^."cS'.IXt^ad'^^Sli^^SSZ^^Sa^.'o?^^ 

li;    and  that,  as  under  the  prcecipe  his  claim  gaid  Act,  the  parUculars  of  which  estate  and  interest,  improvc- 

\ot  be  considered  separately,  the  court  would  in-  ments,  injury,  or  damage,  together  with  the  amount  of  the  sum 

b^  injunction  ^^  money  which  the  said  Henry  Abrahams,  Ac.  .  .  .  expected 

^     •'             '  and  were  willing  to  receive  in  satisfaction  or  recompense  for 

.Uintiff,  Mr.  Homy  Abraham,    wa.    the  {£2  J„trJu=ri7«'p^°.^' "acd'^^^^^^ 

»or  two  houses,  88,  bnow-hill  and  1,  l?ar-  compensation  for  such  improvements,    flxtares.  injury,  or 

roftd,  which  were  required  for  the  purposes  damage  respectively  are  contained  in   the   statements   in 

[olbom  Valley  Improvement.    The  houses  rl"°«' ^**fi' J®  ^l^^^C^  ?/.,?";•. ?^^ 

.1^*  :     M^ -.1-        -* ^-1*.     -fc  yjih  days  of  Feb.,  the  4th.  14lh,  17lh,  18th,  and  29th  daysoC 

»let  in  floors  and  rooms  to  aeveral  tenants  March,  m  the  year  of  our  Lord  ms.  and  delivered  in  pnr- 

leases  were  granted  by  the  plaintiff.     In  suanc^i  of  the  said  Act  at  the  ofBce  of  the  comptroller  of  the 

er  1867  the  corporation,  in  whom  the  free-  "''i  c'^y- 

lie  houses  vested,  served  the  plaintiff  with  The  said  precept  then  proceeded  to  set  forth  the 

ated  19th  Dec  1867  to  treat  for  the  pur-  statement  of  the  plaintiff,  and  the  statements  of  his 

his  interest  in  the  premises,  and  for  cc^-  under-tenants. 

a  for  any  damage  that  he  mi^ht  sustain  on  The  plaintiff  was  afterwards  served  with  a  notice 

of  the  execution  of  the  Holborn  Valley  of  trial,  stating  that  a  jury  would  be  summoned, 

ment  Act  1864  (27  &  28  Vict.  c.  xli.).    On  retained,  and  empanelled  on  the  25th  July   1868» 

Jan.  1868  the  plaintiff  sent  in  a  claim  for  to  assess  the  sum  or  sums  of  money  to  be  paid  for 

and  his  under-tenants  had  also  sent  in  the  purchase  of,  or  in  satisfaction,  or  recompense 

X  sums  amounting  iu  all  to  25,000/.    The  for,  the  value  of  the  leasehold  estate  and  interest  to 

ion  afterwards  served  the  plaintiff  with  a  which  the  plaintiff  and  his  under-tenants,  and  for 

lated  10th  July  1868,  signed  by  their  soli-  the  compensation,  &c.  (foUoiiing  the  words  of  the 

which  they  offered  the  plaintiff  the  sum  of  precept),  to  be  made  to  them, 

tisfaction  of  his  claim.  The  plaintiff  objected  to  having  the  compiftiiia- 

i  5th  section  of  the  Holborn  Valley  Improve-  tion   payable   to   himself   and    his  under-tenante 

ct  1864,  all  the  provisions  of  the  I^ndon  assessed  by  one  jury  in  one  lump  sum  in  the  manner 

mprovement  Act  1847  except  sect.  19,  and  proposed  by  the  precept,  on  the  ground  that  he 

is  Clauses  Consolidation  Act  1845,  except  would  be  prejudiced  and  embarrassed  by  being  joined 

part  of  the  Act,  with  respect  to  the  pur-  with  other  claimants  in  the  precept  and  notice  of 

d  taking  of  lands  otherwise  than  by  agree-  trial,  and  that  hia  expensea  of   the   trial  woold 

nd  the  Lands  Clauses  Consolidation  Acts  thereby  be  made  much  larger  than  they  ought  to  be. 

dent  Act  I860,  were  incorporated  into  the  The  plaintiff  flndingthat  he  could  not  get  the 

.od  the  same  section  specially  enacted  that  precept  altered  or  amended,  filed  a  bill,  praying— 

mrposea  of  the  Act  the  term  "  this  Act "  (1)  for  a  declaration  that  he  was  entitled  to  have  the 

oat  the  Improvement  Act  of  1847  should  be  purchase-money  and  compensation  payable  to  him 

I  have  effect  as  meaning  the  Holborn  Valley  assessed  and  ascertained  separately ;  (2)  that  the 

ment  Act,  and  that  for  the  same  purposes  defendants  might  be  restrained  from  taking  farther 

rovement  Act  of  1847  should  have  effect  proceedings  under  the  lyecept  and  notice  of  trial; 

o  the  following  provision  (amongst  others) :  and  (8)  "  jfrom  taking  possession  of  the  plaintiff*! 

17  to  be  summoned  under  the  21st  section  premises  until  the  purchase-money  and  compensa- 

oodoo  (City)  Improvement  Act  1847  shall  tioa  money  payable   to   him   should   have   beeft 
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■cparately    inquired    of,    assessed,    and    paid    or  In  Her  MajMty'a  courta  at  Wertmlnrtsr  m  dlweiri  lo^ 

4       -•♦.1    -^™^:««.  ♦«  \\*^  ».^«:J:»n.  ^f  ♦*.«  .owl  drawn,  and  in  caM  a  mifflcient  number  of  Jmymea  ■haU  M 

deposited  according  to  the  provisions  of  the  said  ^^^^^^  ^^  ^^  ,1^^  ^^^  p,^  appointed  m  aforeiald,  wm 

acts  in  the  bill  mentioned.  pr>rflon,  to  b«  by  the  naid  conrt  appointed,  ataall  retora  olber 

A.»»*:^n  ,»««  nyxw  ma.iA  /«•  An  Cn ^in/itirkn  in  ♦lij»  Bubstuntial  and  indifTerent  men  of  the  byetuidera  or  odm 

motion  was  now  made  for  an  mjuncUon  in  the  ^^^  ^^^  ^  speedily  procared  to  attend  that  aerriee.  befaicio 

terms  of  the  second  and  third  paragraphs  of  the  qualifled  as  aforesaid  to  make  up  the  aald  jnry  to  the  mmbir 

prayer.  of  twelve,  and  all  parties  concerned  ahaU  and  may  have  ihdr 

T at^^   •*  ^*  xr-  xr^i-^-   *u^  «;*„  .^i:^:*^.  lawful  challonges  against  any  of  the  said  jnrymen,  tat  ihd 

In  an  affidavit  of  Mr.  ^elson,  the  city  sohcitor,  ^^^  ^^  ^^  ,jj^rty  5)  challenge  the   array.     And  the  idl 

made  in  opposition  to  the  motion,  he  stated  that,  court  of  mayor  and  aldermen  are  hereby  aoihoriaed  nA 

in  his  opinion,  many  of  the  claims  of  the  plaintiff's  empowered  from  time  to  Ume  as  occasion  ahall  reqofa^br 

»««i«- *An«nfi>   <»rA*A    f-a.iri.iionf    on^l    fltot-    in    hio  prccept  to  summou  and  Call  boforo  thom  OTeiy  peTion  WWW- 

un  ler-tenants  were    fraudulent,  and  that   m   his  ^^^[  ^^^  ^j^^„  ^  ^y^^^^^^  p^^p^^  ^^^  naS«iry  to  hi 

judgment  and    belief   justice  could    not   be    done  examined  as  a  witness  on  his  oithtooching  or  conoemiBgihi 

between  the  public,  who  would    have  to  pay  the  premises.    And  the  said  court  of  mayor  and  aldennaa  If  Air 

costs  of  the  improvements,  and  the  claimants,  unless  \^^^\  ««•  ^^?IiJK!*  ♦k^.^m  *it.*'5?'^!^hSL*I?!L!!I!!^ 

,     ,    5               t  ^■^■       ,    ,          ..           WW 1.^  likewise  authorise   the  said  jury,  or  any  three  or  men  at 

one  jury  had  charge  of  the  whole  matter,     lie  also  jhem,  either  before  or  after  they  shall  be  sworn  to  view  Ai 

Stated  as  follows :  place  and  premises  In  question  in  soeh  manner  as  they  ibO 

I  have  been  informed,  and  bellere.  that  formerly  It  was  the  in-  direct    And  the  said  c^^ 

variable  practice  in  the  city  of  London  (which  iu  cases  where  T^iTyVJ^  ^^^^  ^^'^n^m^n?  ^S^^SJ^^LSSS 

property  is  taken  otherwlM  than  by  agreement  acts  under  a  ^^S-TTI!  JSi  J^hi  *i?Z?wl^S?  f JlJhiSl  tST 

fpe5;iLtofi.sown,dIfferingmostV^rial^^^  L'^^S". Jf^fKS?  S^^!^^,^2 '"l^.'S  SL^'iSf  iS? 


!^hZL\:^m  inrt  thii  th*;  MtKnmi^n;^^^^  wqulred  to  administer)  shall  inqalre  of,  aaieaa.  ind  aseamit 

^ntlJXr^t.^r  circumstances  amply  justify  the  ^^  ^^^  ^  ^^^^^^^  ^^  ^  J^  ^^^  of  money  to  be  paid  for  the  y». 

nse  oi  Bucn  a  power.  ^^^^  ^^  ^^  satisfaction,  or  recompense  for  either  the  rttln^f 

Sects.  20  and  21  of  the  London  (City)  Improve-  of  such  lands,  or  for  any  share,  estate,  or  Interest  ihefdnor 

ment  Act  1847  are  as  follows :  charge  thereon  as  In  such  warran^orprecept  ehaU  bediMd, 

and  the  compennation  which  shall  be  made  in  rsspectof  sir 

20.  And  be  it  enacted,  that  on  or  before  the  expiration  of  improvemonta.  or  injury,  or  damage  whatsoever,  tobe  loitor 
one  month  next  after  notice  in  writing  from  the  mayor,  alder-  sustained  as  aforesaid  to  any  person  as  in  soeh  warrsatir 
men,  and  commons,  or  their  agent  duly  authorised,  of  the  precept  shall  be  direted;  and  the  said  conrt  of  mayor  isi 
Intention  to  tak^or  use  any  land  for  the  purposes  of  this  Act,  aldermen  shall  give  judgment  for  such  purchase-money.  lUii- 
shall  have  been  so  given,  left,  or  affixed  as  hereinbefore  mm-  faction,  and  recompense,  or  compensatioc  ao  to  be  SMeisid; 
tloned,  every  person  interested  in  or  entlUrd  to.  or  by  thi«  which  said  verdict  and  the  said  judgment  thereupon  shsBbt 
Act  enabled  to.  sell  and  convey  any  such  lands,  or  to  accept  binding  and  concluHive  to  all  intenta  and  purpowes  npoasH 
and  receive  satiHfactlon  or  recompense  for  the  value  of  the  persons  whomsoever ;  provided  that  in  soeh  inquiry  the  ptr* 
same,  or  any  estate,  share,  or  interest  therein  or  charge  son  claiming  compensation  shall  always  be  deemed  to  bs  the 
thereon,  or  having  or  claiming  to  be  entitled  to  any  com  pen-  plaintiff,  and  entitled  to  the  same  righta  and  privilege « 
■atlon  for  any  Improvements,  or  for  fixtures,  or  for  anv  injury  plaintifTs  In  actions  at  law  are  entitled  to;  provided  ali>thit 
or  damage  sustained  on  account  of  the  execution  of  this  Act,  not  less  than  fourteen  days'  notice  in  writing  of  the  boor  or 
■hall  deliver  at  the  office  of  the  comptroller  of  the  chamber  time  and  place  at  which  such  jnry  are  eo  required  lo  bs 
of  the  said  city  a  statement  in  writing  of  the  particulars  of  returned  and  meet,  is  to  be  given  to  the  principal  oCBoer,  or  Wt 
the  estate,  share.  Interest,  or  charge  which  ho  may  claim  to  at  the  principal  office  of  business  of  the  corporation,  or  lotbi 
be  entitled  to,  or  to  be  authorised  to  receive  satisfaction  or  person  entitled,  or  claiming  so  to  be,  by  leaving  suoh  DodN 
xecompence  for,  and  of  any  improvement,  and  of  the  fixtures,  at  hi8  usual  or  last  place  of  abode  or  buslneas,  or  with  hhm 
and  of  the  injury  or  damage  sustained  by  him,  and  of  the  tenant  or  occupier  uf  some  of  tlie  said  lands,  or  byaflslDC 
amount  of  the  sum  of  money  which  he  may  expect  and  be  the  some  upon  the  same  premises. 

willing  to  receive  in  satisfaction  or  recompence  for  the  value 

of  such  estate,  share.  Interest,  or  charge,  and  also  the  amount  n....^-  n  n  on«l  n    T*"  I*:*/./  nr^w  ot^wammmI  t/»  ths 

of  the  sum  which  ho  may  expect  and  be  willing  to  receive  ss  ,  ^"C^  Q-  ^-  a"^  G.  T  .  1  oof  now  appcarwl  fOT  tM 

compensation  for  such  improvemonts,  flxtureM,  and  fur  such  plaintiff  in  support  Of  the  motion. 

Injury  or  damage  respectively. 

21.  And  be  it  enacted,  that  if  any  person  Interested  In  or         A.  E.  Miner,  for  the  corporation, 
entitled  to  or  by  this  Act  enabled  to  sell  and  convey  any  lands 

described  In  the  schedule  to  this  Act  annexed,  or  any  share.         o^u^  fnllnwincr  aiiftinritimi  w»m  r\ft^ 
estote,  or  interest  therein  or  charge  thereon  as  aforesaid,  or  ^^^  lOllOWinR  auinoniies  were  Clieo. 

any  occupier  thereof,  sustaining  such  loss,  injury,  or  dsmage  Tayl*r  v.  Ctemtom^  11  CI.  ft  Fio.  610; 

as  aforesaid  for  and  on  his  pari,  for  or  on  the  part  of  his  The  fjoruhn  and  NorthrWntem  Bnilway  Compmff* 

cettui  que  tnut  or  ward,  or  of  any  other  person  as  aforesaid,  Snulh.  1  Msc  AG  216  * 

mayor,  aldermen,  and  commons,  or  any  person  authorised  by  «^  Company,  8  L..  1 .  ICep.  I^.  ,H7,  »^0  ;  1 U. «  JL 

them  on  their  behiUf,  or  if  any  person  Interested  in  or  entitled  130  ; 

to,or  by  this  Act  enabled  to  sell  and  convoy  any  such  lauds 

asaforesaii*.  shall,  upon  such  notice  In  writing  as  hereinbefore         The    VlCE-CllASCELLOll. — I    certainly     am    not 

la  mentioned  having  been  so  given,  left,  or  affixed  as  afore-  ^^^  j^  proceed  in  this  case  upon  any  such  rap- 
■aid.  for  the  space  of  one  month  next  after  such  notice  neglect  •..        *^    au   *.  ai.  t  *u     r     j  j  vJii 

or  refuse  to  send  in  a  sutement  of  the  particulars  of  his  claim  position   as  that  the  case  Of  the  Lowton  ond  ^m 

in  Tesi)cct  of  any  lands,  or  shall  neglect  or  refuse  to  treat  or  tVesiem  Railicay  Company  V.  Smith,  I  Mac.  &  G.  3le> 

agree,  or  shall  not  agree,  or  by  reason  of  disability  cannot  jg  la^,     Jt  ig  quite  clear  that  the  case  was  dissented 

SJ^^'.'Jrri^a**-??  SllTJo";  'St  Srr;.rrce"Sf  from  by  Lord  Xmro,  by  the  late  Lord  jQ.tice  Ton«r. 

■uuh  lands  or  any  share,  estate,  and  interest  therein,  or  charge  and  by  Lord  Cran worth,  in  the  plainest  possible  lin- 

thereon,  who  shall  not  produce  and  evince  and  clear  title  to  guagc.    I  apprehend  the  state  of  the  law  to  be  simp^ 

SJiJreX'fo'Jhc  J^SSS^oro^  S.'S.J^tr'aMll'in'ind  '»>''.  that  as  long  as  bodie.  inrertcd  with  po-m 

commons,  or  of  the  person  so  authoriaetl  by  them,  then  and  in  8UCli  aS  the  Corporation  Of  LiOndon  are  inYCSted  wlU 

every  or  any  »ach  case  the  loni  maj'or  of  the  said  city  for  the  arc  proceeding  within  the  limits,  and  in  accordance 

time  being  shall  be,  and  he  la  tijcrsby  empowered  thereupon  or  with  the  power  conferred  on  them    by  the  Act  of 

at  any  time  thereafter,  to  Issue  a  warrant  or  precept  under  his  t>«.i'„,^«J1      «„,>   ««v«««.i;.i«    J^^Ji   ^.L    «-k;.  <wkitvt 

hand  and  seal  of  ofHco  to  the  sheriffs  of  tiie  city  of  lindon,  com-  TarUmcnt,    and  procecthug    bona  fide,  this  court 

manding  such  sheriffs  to  summon,  return,  and  Impanel  a  jury,  cannot  interfere.      On  the  Other  hand,  if  m  snv 

and  such  sheriffs  are  hereby  authorised  and  required  acconl-  rcspcct  they  are  exceeding  their  powors,   or  are  not 

Ingly  to  summon,  return,  and  impanel  forty-eight  substantial  nroT-fwlincr  in  nornnlanoo  with  thpm    thia  court  SS 

and  indifferent  persona  qualifled  to  serve  on  juries,  and  the  proccvfling  in  accoruance  wiin  xneni,  mis  court,  as 

persons  are  so  to  be  summoned,  returned,  and  impanelled  a  matter  Of  course.  Will  grant  the  injunction.     inSt 

as  aforesaid,   are  hereby  required   to  come   an<l  appear  being  80,  the  only  question   to  decide  is,  whether 

5fS^H5^^'?'*^K'"V'*''5°*' tf*''7r°/^^MJ"ft''r!i^^^  this  body  is  or  is  not  intending  to  proceed,  or  hsi 
to  be  holden  In  the  outer  chamber  of  the  Gniliihall  of  the  said  i  ''i    •  i  'au  Ti.    ^I  m^..^^ 

citv,  according  to  tiie  custom  of  the  said  city,  at  such  time  proccedefl,  in  accordance  with  the  powers  confcrrea 

and  place  as  in  such  warrant  o»  precept  shall  l)e  directed  or  on  them  by  the  Act,  or  whether  it  is  exccediup,  or 

appointed,  and  to  attend  Uie  said  court  from  day  to  day  until  |,„g  exceeded,  its  powers.     The  facts  of  the  case  are 

SSl!?ir'.^".'i.SLt5r?jSro'}"  t'Sel?e'"«.orrir^  ?xtre™ely  sjmpK..    Wc  have  to  deal  with  Ie.«hoia 

drawn  in  such  manner  as  juries  for  the  trial  of  issues  joined  mtercsts  only  ;  and  I  believe,  as  regards  the  lease- 
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Test  of  a  part  of  the  premises,  the  corpora- 
B  settled.  As  regards  the  other  leasehold 
thej  haTe  issued  separate  notices  on  per- 
>  have,  or  alleged  they  have,  entirely  sepa- 
rests.  These  persons  have  sent  in  separate 
and    these  separate  claims   having  heen 

there  has   been   a  warrant  or   praecipe 
1  by  the  corporation  to  the  sheriff,  and  the 
ition  is  whether  that  warrant  or  pnecipe  is 
in  accordance  with  the  powers  conferred 
Lct  ?    I  can  have  no  doubt  whatever,  but 
'  judge  who  has  to  act  under  this  warrant 
pe  must  act  in  direct  and  strict  accordance 
and  that  the  verdict  and  the  judgment,  and 
proceedings,  must  follow  the  terms  of  the 
and  he  can  have  no  discretion  whatever  to 
rem  it  in  any  respect.    Then  what  are  the 
the  praecipe  ?    [His  Honour  then  read  the 
I  can  have  no  doubt  whatever  but  that 
at  praecipe  there  can  be  but  one  trial  and 
lict,  and  I  am  quite  satisfied  of  that.    It  is 
that  the  verdict  may  be  a  verdict  for  one 
it  may  be  a  verdict  for  a  number  of  different 
It  I  am  quite  satisfied  that  no  person  acting 
lance  with  that  praecipe  can  do  otherwise  than 
e  trial,  one  jury,  and  one  verdict    that  in 
fact  on  that  trial  every  one  of  these  claims 
t  tried.    That  being  so,  is  it  or  is  it  not 
he  terms  of  the  Act  of  Parliament  ?  I  do  not 
«re  are  more  than  two  clauses  in  the  Act  of 
ent  which  have  much  bearing  on  the  sub- 
ese  are  the  20th  and  the  21st.    [His  Honour 
nt  through  the  20th  and  2l8t  clauses  of  the 
rCSty)  Improvement  Act  1847.]    The  pro- 
tbe  end  of  sect.  21,  that  on  such  inquiry 
son    claiming    compensation   shall  always 
ned    to  be  the  plaintiff,   and  entitled   t-3 
le   rights  and  privileges    as  plaintiffs    in 
at  law  are  entitled,  is  extremely  important, 
s  I  can  come  to  but  one  conclusion  on  the 
luse,  and  that  is  this,  that  the  claim  for 
sation  is  in  point  of  fact  the  declaration,  so 
c,  on  which  the  whole  proceedings  turn,  and 
in  the  power  of  the  mayor  and  aldermen  to 
to  any  person  who  properly  makes  a  separate 
oy  other  persons  who  are  to  be  plaintiffs  in 
%edings.    It  is  quite  obvious  that  in  some 
;  would  be  most  unfair  to  do  so.    I  do  not 
»ther  it  would  be  unfair  or  not  in  this  case, 
a  great  variety  of  cases  it  would  be  most 
»  do  so ;  and  I  think  it  is  the  right  of  the 
who  makes  a  separate  claim,  and  properly 
i  separate  claim,  to  have  a  separate  jury,  a 
i  assessment  of  whatever  is  due  to  him,  a 
i  verdict,  and  a  separate  payment.    I  am 
oj^ion  upon  the  praecipe  the  judge  cannot 
it  course,  and,  that  being  so,  it  is  the  duty 

court  to  interfere  by  injunction,  and  to 
the  corporation  from  taking  any  proceedings 
ooting  of  that  praecipe.    Whether  it  may  be 

for  the  corporation  so  to  frame  a  praecipe 
lave  one  array  and  a  number  of  separate 
nd  trials,  it  is  not  for  me  to  say.  I  can  only 
I,  that  if  this  were  a  praecipe  so  framed,  as 
am  concerned,  Tshould  not  interfere  with  it. 

tmciiom  granted  restraining  the  corporation  from 
ikin^  further  proceetUnge  on  the  footing  of  the 
rmape, 

tors :  J.  and  Ai.  Pontifex  for  the  plaintiff  ; 
Ueon,  City  solicitor. 


C0T7BT  OF  aXJEEN'S  BENCH. 

BeporUd  by  T.  W.  Sauxdum  and  J.  Shortt,  Eaqn., 
Barrlaten-at-Law. 


Saturday  May  2,  18C8. 
The  Talabgoch  Company  rLiMiTBD)  v.  Thb 

GUABDIANS  OF  TUB  St.  ASAPH  UnIOM. 

Poor-rate — RateahiUty  of  artificial  watercourse  con^ 
veying  water  to  lead  mine  ^Agricultural  or  enhanced 
value  qf  land. 

An  artificial  watercourse  partly  open  and  partly  tunnelled 
was  constructed  by  a  lead-mining  company  to  convey 
water  for  the  purpose  of  working  their  mine  ;  and  the 
company  was  in  the  exclusive  occupation  of  the  water- 
course and  of  the  land  through  which  it  ran : 

Heldt  that  the  minina  company  was  rateable  in  respect 
of  the  land  through  which  the  watercourse  ran,  at  its 
enhanced  value,  owing  to  the  existence  of  the  water* 
course,  and  not  at  its  mere  agricultural  value  : 

But  that  a  rate  based  on  the  value  of  the  water  itself 
or  on  the  amount  which  the  company  gave  for  the  right 
of  originally  diverting  it,  would  be  wrong. 

This  was  a  special  case  stated  by  order  of  Lush, 
J.  for  the  o^nion  of  the  court. 

Case. 

In  the  parish  of  Dyserth,  in  the  county  of  Flint, 
there  is  a  lead-mining  company,  known  as  the 
Talargoch  Mining  Company  (Limited),  and,  ac- 
cording to  the  memorandum  of  association  of  the 
company,  "  the  objects  for  which  the  company  is 
established  are  the  raising,  working,  and  selling  of 
lead  ore,  and  other  minerals  upon  and  under  a 
certain  mine  known  as  Talargoch."  From  this 
mine  between  300  and  400  tons  of  lead  ore  are 
raised  monthly. 

A  spring  arising  in  the  adjoining  parish  of  Cum 
used  to  run  along  its  natural  course  into  the  parish 
of  Dyserth,  and  turn  a  com  mill,  the  property  of 
Mr.  Shipley  Conway ;  but  the  said  company  requir- 
ing the  water  to  work  an  hydraulic  pumping  engine, 
and  for  other  purposes,  took  a  lease  of  the  mill  and 
diverted,  by  an  artificial  watercourse  of  about  a 
mile  and  a  half  in  length,  wholly  within  the  parish,  so 
much  of  the  water  as  was  required  for  the  purposes  of 
the  mine,  after  providing  sufiBcientfor  the  inhabitants 
along  the  stream.  When  the  new  watercourse  was 
originally  constructed  the  company  were  not  seised 
or  possessed  of  any  of  the  lands  through  and  over 
which  the  water  flowed  ;  but  they  paid  the  occupiers 
of  those  lands  an  annual  sum  for  carrying  the 
water  over  their  lands.  In  consequence,  however, 
of  dissatisfaction  expressed  by  one  of  the  principal 
occupiers  on  the  line,  who  underlet  to  the  company, 
the  latter  were  induced  to  purchase  the  interest  of 
the  superior  landlord  in  the  premises,  and  then  let 
the  whole  of  Uie  farm  to  the  occupier.  To  some 
other  riparian  occupiers,  the  company,  however, 
still  make  annual  payments  for  the  lands  respec- 
tively occupied  by  their  watercourse,  the  total 
amount  paid  to  all  the  occupiers,  including  the 
occupier  of  the  farm  belonging  to  the  company, 
being  7L  7s.  The  rateable  value  of  the  land  in 
which  the  water  flows  is,  for  agricultural  pur- 
poses, 2L  The  new  watercourse  is  partly  opened 
and  partly  tunnelled,  and  the  whole,  with  the  walls, 
sluices,  floodgates,  pipes,  and  other  works  connected 
therewith,  are  from  time  to  time  cleansed,  repaired, 
renewed,  maintained,  and  kept  in  order  by  the 
company. 

At  the  terminus  and  destination  near  the  mine 
the  water  for  about  350  yards  is  conveyed  by  large 
iron  pipes,  which  pipes  were  laid  down  so  as  to  lead 
in  the  first  instance  to  the  hydraulic  engine,  and 
from  1862  to  the  present  time  the  hydraulic  engii*<» 
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has  not  boon  in  use,  but  the  {)ii)08  t^till  coiiroy  the 
water  to  the  mine. 

A  portion  of  the  water  is  conveyed  through 
the  i>ipes  that  were  put  down  for  the  bydraullo 
engine  to  feed  a  ffteam-punipin;;  engine,  whieh 
water,  after  supplying  tliiri  engine,  returns  into 
the  natural  watercourse.  The  remainder  of  the 
water  which  flows  along  the  artificial  cour«e  passes 
into  a  iH>ol  to  supply  another  steam-pumping  engine 
and  to  work  a  waterwheel  which  winds  the  ore  and 
rvfuse  out  of  the  mine.  Attached  to  the  wheel  is  a 
pair  uf  crushers  to  crush  the  ore,  and  also  a  circular 
saw  which  is  n:>ed  to  saw  timber  used  on  the  mine 
and  for  otlier  purjKises,  such  as  sawing  boards  for 
the  ri'pair  of  carts  used  in  the  mine,  and  ujion  a  few 
occasions  as  and  when  required  for  the  n*i>air  of  the 
buildings  of  the  farm  belonging  to  the  compan}*. 
After  passing  over  the  waterwheel,  the  water  is 
used  to  wash  and  clean  the  ore  in  order  to  make  it 
inercliantable,  and  it  then  returns  into  the  natural 
course. 

According  to  the  custom  of  the  trade,  the  ore  is 
crushcil,  washed,  and  cleansed  before  it  is  removed 
from  the  mine. 

"Whilst  the  company  held  the  water  corn  mill 
before  mentioned,  they  paid  100/.  a  year  for  it. 
and  they  were  rated  at  KX3/.  for  the  mill  and 
jKiid  their  rates,  but  the  lease  thereof  having 
expired  they  have  now  made  a  fresh  arrange- 
ment with  the  landlord,  by  which  they  have 
given  up  the  mill  and  pay  him  lOOL  per  annum 
for  the  flow  of  water  to  their  mine. 

The  occupier  of  the  mill-house  and  lands  attached 
to  it  are  now  rated  at  a  reducinl  rateable  value  con- 
sequent on  the  loss  of  the  flow  of  the  water  to  the 
mill. 

The  [Kirish  offlcers  of  Dyserth  considered  that  the 
watercourse  is  enhanced  in  value  by  the  water  flow- 
ing on  it  and  was  subject  to  be  rated  to  the  relief  of 
the  poor,  and  they  have  rated  the  two  acres  of  land 
covered  with  water  at  1(X)/. 

The  assessment  committee  considered  upon  the 
above  facts  that  the  comj[)any  were  rateable,  and 
have  rated  them  at  100/. 

The  opinion  of  the  court  is  requested  whether  the 
company  is  liable  to  be  rated  for  the  land  over 
which  the  water  flows,  and  if  so,  whether  to  the 
amoun'  of  the  agricultural  value  of  the  land  or  to 
the  amount  of  its  enhanced  value  by  reason  of  its 
being  converted  into  a  watercourse  and  applied  to 
the  purposes  above  set  forth.  If  the  court  should 
be  of  opinion  that  the  company  arc  liable  to  be 
rated,  then  the  said  company  agree  that  a  judgment, 
in  conformity  with  such  decision  and  for  such 
amount  and  for  such  costs  as  the  court  may  adjudge, 
may  beentenxl  nn  motion  by  the  respondents  at  the 
sessions  next  or  next  but  one  after  such  decision 
shall  have  been  given.  If  the  court  be  of  a  contrary 
opinion,  then  the  respondents  agree  that  a  judgment, 
in  confiurmity  with  the  decision  of  such  court,  and 
for  such  costs  as  sucli  court  may  adjudge,  may  be 
entered  on  motion  by  the  said  compan}'  at  the 
sessions  next  or  next  but  one  after  such  decision 
shall  have  been  given. 

Wadin  Wiftiams  for  the  respondents.— The  com- 
pany are  rateable  in  respect  of  the  pijies  which 
convey  the  water,  the  company  being  in  the  exclu- 
sive occupation  of  them.  The  most  recent  case 
dealing  with  the  subject  is  Rer;.  v.  T/ie  West  MiJU/c- 
tex  \Wttertcorlis  ComjHini/,  28  L.  J.  135,  M.  C,  in 
which  the  company  was  lield  liable  to  be  rated  in 
respect  of  certain  mains  and  pipes  buried  in  the 
soil.  In  lif*/.  v.  Tfie  Occrsfers  of  iiilston,  5  B.  &  Cress. 
851,  the  engine  for  drawing  water  from  the  mine 
was  exempted  from  liability,  on  the  ground  that  it 
was  part  and  parcel  of  the  iron  mine,  which  was 
exempt   under  43  Eliz.  c.  2.    Jket/.  v.  CunHi'iit/ham, 


5  East,  478  was  also  referred  to.  The  compsDj 
own  the  pipes  through  which  the  water  runs,  aiid 
ihe3'  are  in  the  actual  possession  of  them.  It  caaiwC 
even  be  said  that  the  whole  object  of  the  watcr- 
course  is  for  the  purpose  of  working  tlic  mine,  for 
it  is  used  also  in  preparing  the  ore  fur  smeltini; 
which  is  not  properly  a  mining  operation. 

MfVisK  QC.  (with  whom  was  Mefntyre)  for  the 
appellant. — The  stream  of  water  in  the  present  esse 
was  originally  a  natural  one.  [Cockburx,  C.  J.— 
What  tlie  company  have  done  is  to  mnke  an  artificisl 
diversion  of  a  natural  watercourse.]  With  respect 
to  that  part  of  it  which  is  an  open  watercoiusi^ 
they  cannot  in  any  way  be  held  liable  to  be  rated. 
The  ItH)/.  a  year  which  they  pay  is  simply  compai- 
sation  to  the  owner  of  the  mill  for  the  right  oC 
diverting  the  old  channel.  The  present  casecmnnoe 
Ik;  distinguishe<l  from  JUff,  ▼.  The  Orerteers  of  Bit- 
ston.  There  Holroyd,  J.  says:  **The  engiiiie  wss 
not  profitable  but  burtliensome,  exci*pt  as  it  respected 
the  mine  itself.  As  it  reganled  the  land,  indepen* 
dently  of  the  mine,  it  was  clearly  burthensonw^" 
and  on  that  ground  it  was  held  exempt  from  nte- 
ability.    The  same  reasoning  applies  here. 

Watkin  WilUams  in  reply. 

CocKnrRN.  C.  J. — The  only  difficulty  in  this  cue 
is  to  determine  what  is  the  leal  question  submitted 
to  U!*.  If  it  was  meant  to  question  the  rateabili^ 
of  the  watercourse  because  it  is  accessory  to  tlw 
working  of  the  mine,  I  think  the  answer  is,  that 
though  the  mine  itself  is  not  rateable,  nor  accordlsK 
to  Jity.v,  The  Or«rsecrs  o/'i^i/s/on  anything  merler ac- 
cessory to  it,  yet  we  are  here  dealing  with  the  case  oft 
watercourse  passing  over  a  considerable  exteot  of 
land,  and  we  nmst  treat  that  land  as  enhanced  in 
value  by  the  watercourse  passing  over  it,  and  u 
liable  to  be  rated  on  that  account.  If,  howeTer,  it 
had  been  intended,  as  one  might  perhaps  gather  from 
the  statement,  to  rate  the  100/.  which  is  paid 
for  the  right  to  divert  the  water  from  its  origtaal 
course,  I  agree  with  Mr.  Mellish  that  that  couki  not 
properly  be  done.  Then  comes  the  question  as  to  thi 
land  itself ;  and  that  I  think  is  properly  rateable. 
The  value  of  the  land  is  increased  by  the  wsta<- 
course  on  it,  and  I  think  the  right  way  of  lookiaf 
at  the  matter  is  this.  Suppose  the  companvhad 
not  the  occupation  or  the  ownership  of  the  land,  b«t 
had  to  rent  it  from  an  adjoining  proprietor:  what- 
ever they  had  to  pay  him  for  it  would  be  the  ectsal 
value  of  the  land,  and  a  rate  made  on  the  basis  of 
that  value  would  be  correct.  Mr.  Williams  saji 
that  nmst  be  assumed  to  have  been  the  basis  oa 
which  the  present  rate  was  made,  and  there  ift 
nothing  in  the  case  to  negative  the  supposition.  It 
may  be  that  the  true  value  of  the  land  And  uf  the 
erections  was  100/.,  and  if  so,  a  rate  made  on  that 
basis  would  be  quite  proper.  I  think  the  rate  mvat 
be  upheld. 

BLACKBL'Ry,  J.— I  quite  agree  with  what  my  Loid 
has  said.  The  first  question  is  one  of  fact — Are  liie 
company  in  the  occupation  of  the  watercoarse  and 
of  the  bricks,  &c.  ?  If  they  are  occupiers  they  sie 
properly  rateable.  If  they  have  merely  an  ease- 
ment they  would  not  be  rateable.  As  to  the  pipee^ 
I  am  unable  to  see  any  distinction  between  the  caie 
with  respect  to  them  here  and  the  case  of  gas  and 
other  companies  occupying  by  means  of  their  inpcii 
But  I  do  not  think  this  question  is  Tery  matensL 
Tiien  comes  the  other  question,  Wliat  is  the  valie 
at  which  it  is  to  be  rateil  ?  The  contention  seems  te 
be  that  as  the  water  has  been  carried  along  this 
course  for  the  purjmsc  of  assisting  in  the  workiflg 
of  a  lead  mine,  which  is  not  itself  rateable,  the 
increased  value  of  the  land  over  which  it  passes  is, 
therefon.',  not  to  be  taken  into  account.    Rtg,  t.  Tkt 
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Oitrsecrs  of  Biitton  has  been  referred  to  in  support 
of  that  Tiew.    I  do  not  find  anything  in  that  case  to 
show  whether  the  engine  there  occupied  any  land  at 
all.    If  it  did  occupy  land,  I  should  hesitate  to  say, 
without  further  consideration,  that  I  agreed  with 
that  case.    But  in  the  present  case  there  is  no  diffi- 
culty.   No  one  can  say  that  the  watercourse  is  part 
cf  the  mine.    The  value  of  the  land  is  enhanced  by 
afford ing   facility  for  carrying  the  water  to  the 
mine,  and  we  are  to  consider  what  is  the  rent  which 
might  reasonably  be  expected  from  a  tenant  from 
year  to  year  for  the  land.     Or  we  may  consider,  if 
Ihia  were  in  the  occupation   of  another,  and  the 
company  were  bargaining  for  it,  what  rent  they 
would  have  to  pay  for  it.     There  is  little  doubt  in 
such  a  case  they  would  rather  pay  a  higher  rent  in 
respect  of  the  existing  watercourse  than  if  they 
merely  purchased  the  land,  seeing  that  otherwise 
tbey  would  have  to  incur  the  expense  of  putting  in 
cuh'erts,  &C.,  themselres.    So  that,  in  rating  the 
cumpany,  it  is  the  enhanced  value  of  the  land  that 
is  to  be  considered,  and  I  agree  with  my  Lord  that 
tbis  enhanced  value  is  to  be  considered  indepen- 
dently of  the  value  of  the  water  itself.    It  may  be 
tliHt  the  assessment  committee  did,  in  the  present 
ca»o,  take  that  into  account,  and,  if  so,  they  have 
done  wrong ;  but  it  may  be  that  they  thought  100/. 
Tos  a  proper  rent,  and,  if  so,  they  are  right. 

Judgment  for  reqx)ndent8. 

Attorney  for  appellants,  S.  C,  FrcmkiJi, 
Attorney  for  respondents,  Tooke  and  Holland, 


Saturday^  June  6,  1868. 

RoBBBT  Statner  Holfobd  (app.)  t;.  Henbt 

Geobob  (resp.) 

^Imon   Fishery  .Act» — Fired  engines — Evidence   of 

immemoriai  user, 

-H^  who  was  the  hrd  of  the  manor  of  Arlingham^  which 
abutted  on  the  river  Severn,  owned  certain  Jixed 
engines  called  *^  putchers,"  which  were  baskeU  fixed 
bif  means  of  stakes  and  poles  in  the  bed  of  the  river, 
between  high  and  low  water-mark,  for  the  purpose  of 
catching  salmon.    He  rehed  for  their  legality  upon  a 
grant  of  the  manor,  dated  IGIO,  tr^tc^  mentioned  as 
appurtenant  thereto  a  several  Jishery  in  the  words, 
**■  all  that  the  manor  of  Arlingham,  toith  its  appur- 
tenances, and  all  that  free  fishing  and  several  fishing 
in  the  river  Severn  over  against  and  so  far  as  the 
manor,    parish,    or  village    of  Arlingham   extends. 
A  nd  also  all  those  the  liberties  and  franchises  of  free 
fishing"  j*c.    Proof  was  also  given  by  him  that  he 
had  possessed  some  of  the  putchers  for  forty-five, 
and  some  for  twenty-Jwe  years  back,  there  being,  Ihow- 
tc'.r,   no  positive  evidence  as  to  whether  or  not  they 
existed  for  a  longer   period.      The    cmnmissioners 
having  found  the  putchers  to  be  illegal,  and  having 
ordered  them  to  be  abated  and  removed : 

Htld,  that  they  had  come  to  a  correct  conclusion. 

This  was  a  case  stated  by  tho  Special  Commis- 
sioners for  English  Fisheries,  pursuant  to  the 
Salmon  Fishery  Amendment  Act  1865  (28  &  29 
Vict.  c.  121),  which  incorporates  the  20  &  21  Vict* 
c.  43.    The  case  was  as  follows : — 

1.  At  a  court  holden  by  the  aai^  special  com- 
missioners at  the  city  of  Gloucester,  on  the  18th 
May  1 866,  for  the  purpose  of  inqoiriiig  into  the 
legality  of  the  fixed  engines  situated  .in  the  river 
Severn,  and  such  parts  of  the  eatn«i>  thetcof  as 
had  been  indoded  by  oertificatd  under  the  hand  of 
the  Right  Hon.  Sir  George  Cref ,  Bart,  one  of  Her 
Majesty's   principal  Secretaries  of  State,  in   the 

Uaq.  Ca«.^Vol.  y. 


Severn  fishery  district,  Robert  Stayner  Uolford, 
Esq.,  hereinafter  called  the  appellant,  having;  l)een 
duly  summoned  to  appear  before  the  said  com- 
missioners, and  having  appeared  by  his  counsel  and 
attorney,  made  three  claims,  first,  that  350  putchers 
at  Hope  Pill ;  secondly,  that  three  stop-nets  at 
Hope  Pill ;  and  thirdly,  that  130  putchers  at  Ilock 
Crib,  in  the  river  Severn,  between  high  and  low 
water-mark,  in  the  county  of  Gloucester,  of  which 
the  said  appellant  was  the  owner,  were  privileged 
fixed  engines  within  the  meaning  of  the  Salmon 
Fishery  Acts,  and  the  said  commissioners  having 
heard  what  was  alleged  and  proved  for  and  against 
the  said  fixed  engines,  gave  their  decision  on  the 
said  18th  of  May,  that  the  said  fixed  engines 
claimed  as  aforesaid  were  illegal,  and  must  be 
abated  and  removed.  And  whereupon  the  said 
appellant,  being  dissatisfied  with  the  decision  of 
the  commissioners,  and  having  given  notice  of  ap- 
peal to  this  honourable  court,  and  having  required 
us  to  state  a  special  case  for  the  opinion  of  this 
court  accordingly,  and  having  also  duly  entered 
into  recognisances  as  required  by  the  statute,  we, 
the  said  commissioners,  hereby  state  and  sign  such 
case  as  follows  *^^ 

2.' By  the  Salmon  Fishery  Act  1801  (24  &  25 
Vict.  c.  100),  8.  11,  it  was  enacted  that  no  fixed 
engine  of  any  description  should  be  placed  or  used 
for  catching  salmon  in  any  inland  or  tidal  water, 
and  added  the  following  proviso :  '*  but  this  section 
shall  not  affect  any  ancient  right  or  mode  of  fish- 
ing as  lawfully '  exercised  at  the  time  of  the 
passing  of  this  Act,  by  any  person  by  virtue  of  any 
grant  or  charter  or  immemorial  usage."  The  fixed 
engines  thus  saved  from  the  operation  of  the  11th 
section  were  declared  by  the  subsequent  statute, 
28  &  29  Vict  c.  121,  s.  89,  to  be  privileged  fixed 
engines. 

3.  By  the  Salmon  Fishery  Act  1805  (28  &  29 
Vict.  c.  121),  s.  40,  the  Spe<:ial  Commissioners  for 
English  Fisheries  were  authorised  to  inquire  into 
the  legality  of  all  fixed  engines  erected  or  used  for 
catching  salmon  within  the  limits  of  the  Salmon 
Fishery  Acts  1861  and  1865,  and  to  abate  and 
remove  all  such  as  were  not  proved  to  their  satis- 
faction to  be  privileged.  By  section  44,  on  the 
appearance  of  the  owner  or  other  person  for  or 
against  any  fixed  engines,  and  after  hearing  what 
was  alleged  by  him  or  them  or  on  his  or  their  behalf, 
the  commissioners  were  authorised  to  decide  as  to  the 
legality  or  illegality  of  the  said  fixed  engnies ;  and 
in  the  event  of  their  decision  being  in  favour  of  the 
illegality  of  any  engine,  they  were  authorised  by 
warrant  under  their  hands  to  order  the  owner  to 
abate  and  remove  the  same. 

4.  By  sect.  39  of  the  28  &  29  Vict.  c.  121,  it  was 
provided  that  whereas  the  24  &  25  Vict.  c.  lH9,  s.  11, 
exempted  only  from  the  section  last  mentioned  such 
fixed  engines  as  were  in  use  for  catching  salmon 
during  the  open  season  of  1801 ;  and  inasmuch  as  in 
certain  cases  fixed  engines,  in  use  during  the  four 
years  previous  to  1861  or  one  of  such  yeurs,  might 
from  temporary  causes  have  been  out  of  use  during 
the  year  1801,  an<l  it  was  expedient  to  provide  for 
such  cases,  it  was  thereby  declared  that  if  any  fixed 
engine  not  in  use  in  1861  was  in  use  during  one  of 
the  said  previous  four  years,  proof  of  its  user  during 
one  of  such  four  years  might  be  substituted  for 
proof  of  its  user  during  1861 ;  so,  nevertheless  that 
no  person  should  by  proving  the  use  of  different 
fixed  engines  not  exceeding  the  greatest  number  of 
such  engines  in  use  by  him  during  some  one  of  tho 
years  1857, 1858, 1859, 1860,  and  1861. 

5.  The  Salmon  Fishery  Act  1805  (28  &  29  Vict, 
c.  121),  s.  2,  is  to  be  read  as  one  with  the  Salmon 
Fishery  Act  1861 ;  and  by  the  4th  section  of  the 
24  &  25  ^ct  c.  109,  "  fixed  engines  shall  include 
stake- nets,  bag-nets,  putts,  putchers,  and  all  fixed 
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impleiiients  or  cn^'inos  fur  catching  fish/*  Aud  by 
the  2.'5  Oc  20  Vict.  c.  121,  8.  3l»,  *•  fixed  engines  shall 
in  this  ami  in  the  Sahnon  Fisher}*  Act  ItjGl  include 
any  net  or  other  implement  for  taking  fish  fixed  to 
the  soil,  or  made  stationary  in  other  way  not  being 
a  fishing  weir  or  fishing  mill-dam.*' 

C.  At  the  hearing  of  the  said  claim  before  the 
commissioners  at  Gloucester  aforesaid,  the  appellant 
made  three  claims — first,  to  ooO  putchers  at  Hope 
Pill :  secondly,  to  three  stop  nets  at  IIopo  Pill ; 
thinll}',  to  130  putchers  at  Hock  Crib,  all  situated 
between  high  and  low  water  mark  in  the  rirer 
Severn,  and  within  the  manor  of  Arlingbam,  as 
being  privileged  fixed  engines  within  the  meaning 
of  the  above  statute. 

7.  The  said  manor  of  ^Vrlingham  is  within,  or 
once  formed  part  of,  the  great  manor  or  barony  of 
Berkeley,  granted  by  a  charter  of  King  Henry  II.  to 
Maurice  oif  Berkeley,  and  it  is  admitted  that  several 
ranks  of  putchers  and  stop  nets  had  been  proved 
before  the  said  commissioners  to  have  been  legally 
used  from  time  immemorial  at  certain  places  within 
the  great  manor  of  Berkeley,  of  wliich,  as  already 
stated,  the  manor  of  Arlingham  was  part. 

8.  In  prjwf  of  the  leL:ality  of  the  putchers  and 
stop  nets  claimed  by  the  appellant,  he  gave  in  evi- 
dence a  feoffment,  datod  20th  Nov.  IGIO,  by  which 
the  owner  of  the  great  manor  of  Berkeley  conveyed 
the  manor  of  Arlingham  (which,  as  hereinbefore 
stated,  had  been  part  of  the  manor  of  Berkeley)  to 
Thomas  Yate,  through  whom  the  title  had  imssed 
to  the  appellant  by  mesne  conveyances.  The  said 
feoffniL-nt  in  the  parcels  describetl  the  lands  as  '*  all 
that  the  manor  of  Arlingham  with  its  appurten- 
ances, and  all  the  free  fishing  and  several  fishing 
in  the  river  Severn  over  against  and  eo  far  as  the 
manor,  iMirish,  or  village  of  Arlingham  extends. 
And  also  all  those  the  liberties  and  franchises  of 
free  fishing,"  &c, 

0,  There  was  no  more  specific  description  in  such 
conveyance  of  a  fisliery  in  the  Severn  as  appur- 
tenant to  the  manor  of  Arlingham,  within  which 
manor  the  sites  of  the  said  fixed  engines  were. 

10.  There  was  no  specific  mention  in  any  of  the 
documents  of  title  of  putchers  or  stop  nets,  or  other 
fixed  engines  in  connection  with  such  fishery. 

11.  At  the  place  where  the  manor  of  Arlinghnm 
abuts  on  the  left  bank  of  the  Severn,  the  said  river 
is  a  navigable  tidal  river  or  estuar}*,  and  is  about 
half  a  mile  wide  between  high  water  mark  on  either 
side.  It  was  admitted  that  the  manor  of  Arlingham 
was  bounded  on  one  side  by  the  medium  jiium  aqu€c 
of  the  Severn. 

12.  As  to  the  putchers  and  stop-nets  at  Hope  Pill 
(which  is  higher  up  tlie  river  than  Hock  Crib),  it 
was  also  pro  veil  by  :i  witness  who  was  sixty  years 
old,  who  had  been  lessee  of  the  lord  of  the  manor 
of  the  fishing  there,  and  whose  father  had  been 
lessee  from  tlie  year  1825,  till  he  himself  became 
lessee,  that  he  renK-mbered  the  fishery  since  he  was 
ten  years  old,  that  is  to  say  for  forty-five  years  prior 
to  18G1 :  that  putchers  and  stop-nets  were  used  at 
Hope  Pill  on  the  same  sites  as  at  present  during  the 
whole  of  that  time,  and  were  there  in  use  when  he 
first  knew  or  could  recollect  the  fishery,  and  that 
when  he  was  ten  years  old  one  Cooke  was  tenant 
of  the  fishery,  but  whether  Cooke  used  putchers 
before  that  date  no  evidence  was  given  with  respect 
to  the  putchers  at  Hock  Crib,  a  witness  who  was 
fifty-seven  years  of  age  said,  that  twenty-five 
years  ago  he  was  for  the  first  time  employed  at,  and 
knew  the  fishing  there ;  that  there  were  old  stakes 
then  on  the  same  side  which  he  filled  up  with 
putchers. 

13.  The  witnesses  stated  that  in  186 1  the  number 
of  putchers  used  was  at  Hope  Pill  350,  at  Hock 
Crib  100,  and  there  stop-nets  at  Hope  Pill. 

H.  It  was    proved    that    the    mode  in  which 


putchers  were  used  was  as  followt : — On  the  shoie 
between  high  aud  low  water  mark,  double  rowiof 
stakes,  each  stake  being  about  12ft.  long  and  Sin. 
thick  are  driven  into  holes  cat  in  rocic,  a  depith  of 
from  1  to  2ft.,  and  the  rows  are  in  a  direction  it 
right  angles  to  the  current.  By  means  of  tbne 
uprights  takes  partitions  are  made  of  sufiBcient  bb 
and  depth  to  contain  the  putchers  wliich  are  laid 
horizontally,  and  all  touching  each  other,  etch 
pntcher  being  kept  fixed  in  its  position  by  meus  d 
the  stakes  and  crosspoles.  A  putcher  is  a  oonieil 
or  funnel  shaped  basket  made  of  twenty  itrugbt 
rods  fastened  together  at  intervals  by  four  or  in 
hoops  uf  decreasing  size,  each  rod  about  half  an  inch  v 
an  inch  thick  and  about  5ft.  long,  and  ranning  Ieng:tb- 
wise  from  end  to  end  of  the  basket.  The  length  or 
depth  of  the  basket  is  about  5ft.,  the  diameter 
about  20in.  at  the  mouth  (where  one  end  of  each 
rod  is  fastened  to  the  largest  hoop  at  intervals  cf 
3in.),  and  2in.  or  Sin.  at  the  other  end.  The  frameirark 
is  loose  or  open,  and  the  mouth  and  end  are  open. « 
as  to  offer  as  little  resistance  to  the  tide  as  pwnhle. 
These  putchers  when  put  in  position  lie  on  their 
side  in  tiers  three  or  four  deep,  and  to  one  vhn 
stands  in  front  of  them  they  appear  like  a  honey- 
comb, the  mouths  all  facing  one  way,  either  fdcio; 
the  fiood  tide  or  the  ebb  tide.  A  rank  of  pntehen 
means  a  row  consisting  of  several  tiers,  the  length 
of  the  rank  varying  with  the  number  of  the  putcben 
use<l,  and  the  whole  of  the  stakes  and  putcbm 
together  forming  a  structure  sufliciently  stable  T9 
resist  the  action  of  the  tide.  A  salmon  is  caaght  ij 
going  into  one  of  the  putchers  with  some  foicu 
when  its  head  becomes  v/edged  in  the  small  end  d 
the  putcher.  and  it  is  kept  there  fixed  till  the  ebb 
of  the  tide  allows  the  fisherman  to  go  and  take  tte 
fish  out.  Tliesc  putchers  are  fixed  annually  dnrin: 
such  portion  of  the  year  as  they  may  be  lawtail; 
use<l  to  catch  salniom,  the  stakes  remainiog  pensi- 
nently.  Putchers  are  only  calculated  to  catch  lai^e 
fish,  and  not  eels,  shrimps,  or  the  fry  of  fish. 

15.  It  was  proved  that  the  mode  in  which  the «!(? 
nets  were  used  was  as  follows: — A  stake  is  drirefl 
into  the  shore  near  high-water  mark  and  a  rof? 
attached  to  it,  which  is  ran  oat  towards^the  bedtf 
the  estuary  nearly  at  right  angles  to  the  line  of  the 
shore,  and  the  further  end  of  the  rope  is  fixed  tots 
anchor  in  the  shore.  The  boats  are  each  attached 
to  this  rope,  which  is  used  to  steady  them.  T^ 
number  of  boats  which  may  be  used  on  one  npe 
depends  on  the  length  of  the  rope.  When  the  botf 
is  thus  steadied  by  the  rope,  a  net  is  used  in  conbi- 
nation  with  each  boat  in  the  following  way:— Tb? 
net  is  BO  placed  that  the  body  of  it  lies  across  anii 
under  the  boat ;  the  mouth  of  the  net^  which  is  about 
fifteen  feet  wide,  facing  the  tide  on  one  side  of  the 
boat,  and  the  tail  or  end  of  the  net  stretdunf 
under  and  beyond  the  other  side  of  the  boat  Br 
a  combination  of  poles  the  mouth  of  the  net  is  krpi 
a  few  feet  under  the  surface  of  the  water,  and  i 
fisherman,  holding  a  string  attached  to  the  t^  o^ 
the  net  in  his  hand,  feels  when  a  fish  enters  the 
net  and  immediately  jerks  the  mouth  of  the  net  op 
and  out  of  the  water  to  prevent  the  escape  of  thf 
fish,  which  he  then  takes  out. 

IG.  At  the  hearing  it  was  contended,  on  theisR 
of  the  appellant :  (1)  That  under  the  above  drcsD- 
stances  he  had  proved,  and  the  commisaionen  oajb 
to  hold  that  the  putchers  and  stop  nets  were  privi- 
leged under  the  24  &  25  Vict.  c.  109,  sect.  11,  which 
provides  that  the  said  section  shidl  not  affect  ari.r 
ancient  right  or  mode  of  fishing  exerciaed  at  the  tiiv 
of  the  passing  of  the  Act  by  Tirtue  of  a^y  grant  tf 
charter  or  immemorial  usage;  and  tihat  the  cob- 
missioners  ought  to  certify  to  that  tfAt 
(2.)  That  the  commissioners  were  at  tiberlj  aai 
ought  to  presume^  and  a  judge  would  and  ooj^ 
to  have  tola  a  jury  to  find,  that  there  was  a  right  ts 
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Robert  Stayner  Holford  (app.)  r.  Henry  George  C^^pO 


[Q.  13. 


uic  putchers  autl  stop-nets  generally  within  the  ^cat 
manor  of  Berkeley,  and  the  manor  of  Arlingham  as 
pu-t  thereof,  and  it  was  not  necessary  tliat  they  should 
hai'c  been  always  at  the  particular  spnts  where  now 
usctl.  (3.)  And  that  even  if  this  were  not  so,  the 
Cotumi«iioncrs  were  at  liberty  and  ought  to  hold,  and 
m  ju<l^c  would  and  ought  to  have  told  a  jury  to  And, 
that  there  was  a  right  to  use  them  at  the  particular 
tpot£>,  cither  by  grant  or  charter  or  immemorial 
usage. 

17.  On  the  other  hand,  it  was  contended  on  the 
part  of  the  respondent  that  there  was  no  sufficient 
evideiice  of  the  legality  of  putchers  and  stop-nets ; 
thn*  only  forty- five  years'  user  prior  to  IS(>1  had 
been  pmved  as  to  some,  and  twenty  years'  user  j^rior 
to  1S'*>1  as  to  the  rest;  that  in  the  statutes  1  Eliz. 
C.  17  and  1>*  Geo.  3.  c.  33,  putchers  were  not  men- 
tioned as  then  existing,  and  the  reasonable  inference 
iras  tliat  they  had  begun  to  be  first  used  in  very 
recent  time^,  and  were  illegal. 

IS.  We  found  as  facts  that  the  putchers  and  stoj)- 
nets  clainioil  at  Hope  Pill  had  been  continuously 
usL'd  >incu  I81<)  at  the  places  in  question  ;  that  the 
putchers  at  Hock  Crib  had  been  continuously  used 
tliero  »inco  1841.  But  there  was  no  eviilence 
one  way  or  the  other  as  to  any  prior  user  respec- 
tively. 

li».'  We  wore  of  opinion  that,  inasmuch  as  Magna 
Chartn  had  prohibited  a  several  fishery  being 
creatL-d  since  that  date,  and  also  Magna  Charta 
anil  subH'ijuent  statutes  (Magna  Charta,  0  Hen.  3, 
C.  23  :  'Jo  K«lw.  3,  c.  4 ;  45  Edw.  3,  c.  2;  1  Hen.  4, 
c.  IL' ;  4  lU-n.  4,  c.  II  ;  12  Kdw.  4,  c.  7)  reixjatedly 
prohibiU'd  weirs  or  kiddles  being  made  or  enhanced 
m  navi^'ahle  rivers,  the  only  ground  on  which  the 
fixed  on>:inv.-s  called  putchers  could  be  legal  was  on 
thv  proiuinption  that  the  Crown  had  granted  before 
Magna  Charta  the  right  to  use  such  fixed  engines. 
That  i:i  like  manner  the  use  <>f  fixed  nets  involved  a 
several  fishery  at  the  place  v  !iere  they  were  used  : 
that  such  .several  fishery  could  only  have  been 
legally  crcat(-d  before  Magna  Charta;  and  that  fixed 
nets  t:icm£i<.'lve8  had  been  expressly  prnhlbited  by 
the  sratuttr  2  Hi*n.  f>,  c.  l.>,  and  no  lixc<l  lut  could 
be  1l-Ji:i  which  had  not  been  lawfully  u«•^•l  In-forf' 
the  dale  uf  the  statute  last  mentioned.  Wc  found 
that,  though  there  was  evidence  from  which  we 
might  reasonably  presume  that  a  several  fi.<hcry  hnd 
been  K-gally  created  before  Magna  Charta,  still, 
as  no  grant  was  produced,  we  could  only  infer  from 
the  Bubfequent  user  what  the  terms  of  that  grant 
were.  That,  taking  the  documentary  evidence  of  a 
general  grant  of  several  fishery  with  the  proved  user 
of  putchers  and  stop-nets  at  Hope  Till  for  only 
forty-five  years  previous  to  18G1  and  aprove<l  user  of 
putchers  for  only  twenty  years  previously  to  ISiU, 
at  IlLK:k  C'l-  i>.  'we  could  not  reasonably  presume 
a  grant  (.'f  i!io  Crown  to  use  putchers  at  the  ])laccs 
in  question,  nor  that  a  grant  of  the  Crown  to  use 
stop-nets  existed,  nor  that  they  were  lawfully  used 
before  the  stat.  2  Hen.  G,  c.  15.  Wo  were  further  of 
opinion  tlmt  the  statute  24  &  25  Vict.  c.  101),  s.  11, 
did  not  create  any  new  right,  but  merely  saved  such 
rights  as  were  legal  before  that  date.  Therefore,  we 
found  that  the  said  putchers  as  well  as  the  three 
8t<>p-nets  claimed  were  illegal,  and  ordered  them  to 
be  abated  and  removed. 

The  question  submitted  to  this  honourable  court 
is,  wliciher,  on  the  evidence,  we  ought  to  have 
preduine<l  and  found  that  the  putchers  and  stop- 
nets,  or  any  of  them,  were  lawfully  exercised  in 
l^'il.  by  virtue  of  any  grant  or  charter  or  imme- 
morial usage. 

If  the  court  shall  be  of  opinion  in  the  affirmative 
as  to  the  siiid  fixed  engines  claimed,  or  any  of  them, 
then  the  case  to  be  remitted  to  the  commissioners 
tbat  they  may  certify  accordingly. 

GiTen  under  the  hands  of  the  Special  Commis- 


sioners for  English    Fisheries,  this   ITtli   day   of 
January  18GS.  Jamks  Patekson. 

T.    SrRATT. 

IIesky  Scott. 

The  Attorney' General  (Sir  J.  B.  Karslakc)  and 
ArcItibalJj  for  the  respondent,  contended  that  the 
decision  of  the  commissioners  was  right. 

Mellishy  Q.  C.  and  Gllmore  Evans,  for  the  appel- 
lant, argued  that  the  decision  of  the  coininissioncrs 
was  wrong. 

The  following  cases  were  cited  : 
liaKSfoiif  v.  Rfck'houst'f  L.  Rep.  2  C.  P.  67 ;  17  L.  T. 

Itep.  N.  S.  441  ; 
Mayor  of  Hull  v.  Jloriier^  Cowp.  102. 

The  arguments  sufficiently  appear  in  the  following 
judgments : — 

CocKBL-Ry,  C.  J. — I  am  of  opinion  that  our  judg- 
ment on  both  points  should  be  for.  the  retjpondent. 
The  commissioners  have  found  that  these  putchers 
have  in  one  instance  been  in  use  for  forty -five  years 
before  the  passing  of  the  Act,  and  in  another  for 
twenty-five  years.  The  Act  requires,  in  order  to 
legalise  the  use  of  an  instrument  of  this  description 
for  the  purpose  of  taking  the  fish,  that  it  shall  have 
existed  from  time  immemorial,  and  the  eonnnis- 
sioners  have  come  to  the  conclusion  that  upon  the 
evidence  of  user  they  were  not  warranted  in  coming 
to  the  conclusion  that  this  right  had  iKvn  c-xislin;,' 
from  immemorial  time.  I  entirely  concur  in  think- 
ing that  they  could  not  have  found  otherwise  with 
reference  to  that  part  of  the  case  in  which  an  enjoy- 
ment of  twenty-five  years  alone  had  been  proved. 
But  with  regard  to  the  other  case,  upcm  which  it 
appeared  there  had  been  this  enjoyment  for  forty - 
five  years,  the  question  is  one,  I  think,  of  fact.  The 
commissioners  had  t]\o  evidence  before  them,  and  it 
was  competent  to  i'.w  commissioners  who  dealt  with 
the  fact  to  iiw]  i  iiher  one  way  or  the  other,  as  they 
might  In-  a;:vj*jd.  Attention  has  been  eallcd  l>y 
Mr.  M«:lli?h  to  the  surrounding  circumstanci-s — the 
cunc'Uiiitant  circumstances— of  the  case,  and  I  think 
liioy  are  not  at  all  unworthy  of  attention,  nn  1  might 
li.svo  been  more  enforced  on  the  mimls  of  the  com- 
missioners, viz.,  that  this  was  indubitably  a  "  several 
fishery,"  and  that  it  was  a  "  several  fishery  '*  ajjpur- 
tenant  to  a  manor  which  had  formed  part  (»f  the  ^rent 
manor  of  IK-rkeley,  and  in  other  places  and  in  dlu  r 
manors  which  had  belonged  to  that  great  lonl&hip 
similar  rights  to  these  existed,  and  were  found  to 
have  existed  from  time  immemorial.  Takinj:  the?o 
circumstances  into  consideration,  if  the  commis- 
sioners, a^  judges  of  the  evidence,  had  found  that 
upon  that  this  moiie  of  fishing,  this  li^dit  had 
existed  from  time  immemorial,  and  then  we  li:id 
been  applied  to— supposing  it  had  been  a  ca«e 
in  which  a  similar  finding  had  been  made  by  a  jury 
and  application  had  been  made  to  us  for  a  nuw  trial 
— I  for  one  should  not  have  been  disposed  to  have 
disturbed  the  verdict,  looking  at  it  as  a  question  of 
fact,  and  we  as  judges  should  not  have  iniv  rfi-Tcd  in 
the  case.  On  the  other  hand,  if  the  jury  had 
arrived  at  the  opposite  conclnaion,  if  we  had  bo^n 
applietl  to  on  the  subject,  we  slu^uld  have  said 
very  likely  it  was  perfectly  C(;m|>ei en t  to  tin.  in  lu 
come  to  a  conclusion  one  way  or  the  other.  What  1 
understand  the  commissioners  to  ni-for  to  us  is,  not 
the  propriety  as  matter  of  fact  of  the  view  thty 
have  taken,  and  the  conclu5«ion  to  which  they  have 
arrived,  but  they  put  it  to  us  wlu'iher  on  jr.-.'-.f  if  a 
user  of  forty-five  years  they  were  bound  as  a  on- 
elusive  presumption  of  law  to  say  that,  bvor.isc' 
there  was  no  evidence  to  negati\-e  the  origin  beyond 
the  time  of  legal  memory,  tluy  were  to  inftr  ihiit 
the  right  must  have  existed  bifore  the  time  of 
legal  memory?    That  I  ui:der5.l:i:.d  is  what  tluy 
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inten(le<l  to  submit  to  H9,  and  I  cannot  eay  that  I 
think  they  were  so  bound,  but  that  it  is  perfectly 
free    to    them,    according    as    their    minds    were 
influenced  by  the  fact,  to  arrive  at  the  conclusion 
at  which  they  have  arrived,  or  the  opposite.    I 
tliink  there  is  nothing  as  matter  of  law  that  we  can 
sny  th.nt  the  commissioners  have  gone  wrong  in,  or 
that  tlieir  conclusion  should  be  disturbed,  or  that 
their  decision    should   be  set    aside.     Then  with 
regard    to  these  stop-nets,  as  they   are  popularly 
calk-d.  it  seems  to  me  that  the  contention  of  the 
Attornc-y-General  is  right,  and  that  these  nets  are, 
in  the  manner  in  which  they  are  used,  within  the 
statute  of  Henry  VI.,  and  therefore  they  could  not 
be  lawfully  used,  and  that  mode  of  fishing  could 
not  be  lawfully  exercised  as  it  is,  so  as  to  be  within 
the  proviso  of  the  recent  statute.    It  is  true  that 
the  language  of  the  recital  of  the  statute  2  lien.  C 
speaks  of   nets  fixed  to  posts,   stakes,  and  other 
things  continually  by  day  and  night,  and  therefore 
afterwards,  when  you  pass  from  the  recital  to  the 
enacting  clause,  it  prohibits  under  a  penalty  the  use 
of  nets  so  fastened  continually  as  aforesaid,  which 
in  fact  would  appear  to  be  continually  fastened  by 
day  and  by  night.    I  think  when  wc  go  on  to  the 
proviso  it  shows  then  what  the  Legislature  in  the 
•statute  meant.    They  meant  that  there  should  be 
nothing  used  in  the  shape  of    nets  permanently 
.attached  to  posts,  stakes,  or  the  like,  so  as  to  give 
thorn  the  character  of    permanency.     That  there 
should    be   nothing    to   prohibit    the   use  of  any 
particular  form  of  net  so  long  as  it  was  used  in  tlic 
general  character  of  a  drag  net  by  the  hand  or  in  like 
.manner,  and  that  nothing  should  be  constructed  so 
as  ]KTmanently  to  interfere  with  the  navigation  or 
with  the  fishing.    Now  we  understand  in  this  case, 
even  on  the  view  of  the  appellant,  that  certainly  for 
nut  le>s  than  three  hours  at  a  time  this  obstruction 
has  a  pirnnanent  character,  and  effectually  bars  the 
navigation  and  also  obstructs  the  passage  of  the 
fi^h.  and  tk.H.'ures  their  being  then  taken.   According 
to  the  Attorney-General's  view,  these  things  are 
ki.-pt  in  this  state  some  six  or  seven  hours,  from  the 
liaif  AoihI  to  the  half  ebb.    There  one  sees  plainly, 
thoippih  the  obstruction  to  the  navigation  and  to  the 
•pas^auTL*  of  the  fish  is  not  continual,  in  the  sense  of 
it  Ix-inir  left  by  day  and  by  night,  yet  that  practi- 
cally the  obstruction  to  the  navigation  must  be  of  a 
siTiouA  character,  and  the  obstruction  to  the  passage 
of  the  fisli,  speaking  with  reference  to  all  practical 
pur|x)ses.   must  be  nearly  or  quite  as  mischievous 
as  though  the  obstruction  was  there  without  any 
interval  of  cessation.    I  think  it  is  therefore  within 
the  mischief  of  the  statute,  and  is  a  thing  which, 
unlt'ss  it  existed  from  immemorial  time  so  as   to 
c^taliHsh  an  ancient  right,  does  not  come  within 
tlur  protecting  provision  of  the  reci-nt  Fishery  Act. 
I  think  therefore  that  these  stop-nets  are  illegal, 
and  that  the  commissioners  were  right  in  the  view 
thcv  have  taken. 

liLArKRURN,  J.— I  am  of  the  same  opinion.  The 
qui'srion  that  comes  first  is  as  to  the  putchers,  and 
then  the  stop  nets  ;  and,  according  to  the  view  the 
Cduiniissioiiers  took  of  it,  they  held  that  the  putchers 
cull  id  not  be  legal  unless  they  had  been  used  from 
and  U'fore  the  time  of  Magna  Charta.  As  far  as 
the  putchers  are  concerned,  the  question  is  whether 
tliev  wtTe  leeal,  and  used  before  and  from  the  time 
of  M:ii:na  Cliarta.  As  to  the  stop-nets,  the  com- 
luissinners  take  the  view  that  they  were  not  used 
b«-f<ire  the  time  of  Henry  VI.  In  each  case  the 
qn4->(ion  was  whether  it  could  be  that  the  stop-nets 
and  putchers  had  been  used  much  longer  than  any 
evidcnci*  had  been  produced  to  show.  Now  I  quite 
auriH-  with  what  Mr.  Hellish  has  said,  that  there  is 
A  gH'iit  deal  of  evidence  toetUblUh  the  right  of  the 
puichc-rs.    In  the  first  place  it  was  a  subordinate 


manor ;    it  was  shown  that  in  1610  this  wu  i 
"several  fishery"  expressly  mentioDed.    There  v« 
ground  for  believing  that  all  along  the  Severn  then 
have  been  several  fisheries  for  a  long  time,  and  Is 
the  manor  of  Berkeley ;  and  it  was  shown  by  the 
evidence  taken  in  the  case  that  it  had  been  profcd 
that  in  many  of  these  subordinate  manors  there 
were  "several  fisheries,"  and  that  putchers   havs 
been  used  from  time  immemorial  as  a  mode  of  fldi- 
ing.    No  doubt  all  that  is  evidence  to  show  that  is 
these  subordinate  manors  there  were  several  flsheritiL 
and  that  it  was  not  an  improper  thing  that  then 
several  fisheries  should  be  used  in  that  way.    Bat 
it  by  no  means  follows  that  the  several  fiibay 
should  be  from  time  immemorial.     The  point,  is 
far  as  a  matter  of  evidence  goes,  is  very  analogom 
to  the  case  where  there  is  a  general  fishery  appot- 
tenant  to  the  manor ;   and   the  way  in  whidi  it 
has   been   dealt  with  is  evidence  as  to  the  rigfa^ 
because  it  relates  to  an  extensive  district  in  which 
there  are  different  rights.    But  it  was  no  more  this 
evidence;   and   if  there  had  been  no  other  evi- 
dence of  any  user  before  the  year  1861, 1  should 
certainly  think  that  they  would    not    hare   beea 
bound  by  that.    There  is    evidence  beyond  thst; 
and   first  of  all   there  is  the  evidence  of  twen^- 
five  years  —  that  it    had  been   used    twenty-flfs 
years  before  18G1  ;    and  that  brings  it  down  to 
thirty-one  years  before  the  time  of    the  inqoiiy. 
Then  in  the  second  case  there  were  forty-five  yesm 
Now  the  evidence  in  the  case  of  the  twenty-fiTS 
years  is  very  weak.    If  it  had  been  as  long  as  liviog 
memory,  it  .would  have  been  evidence ;  but  so  short 
a  period  as  twenty-five  3*ear8,  unless  there  was  sone 
good  reason  why  they  could  not  get  any  mors  evi- 
dence, would   not  be  enough.      In   the  jforty-llve 
years  the  case  is  much  stronger ;  in  the  forty-fifs 
years  there  was  evidence.    They  might  in  fact  hsTs 
gone  back  further,  but  they  were  not  bound  to  do 
so,  and  there  were  many  circumstances  which  mi^ 
have  induced  them  not  to  go  back     In  looking  st 
the  case  as  it  stood  on  the  19th  paragraph  of  tk 
case,  I  think  they  could  only  draw  the  inference,  or 
rather  they  found  the  fact  substantially,  that  it  hid 
been  used  for  that  period,  but  did  not  find  thst  it 
had  been  used  as  long  as  living  memory,  though 
they  might  have  done.    I  think  that  makes  a  grat 
difference,  in  my  view  of  it.    I  think  they  might 
very  well  have  drawn  the  inference,  though,  as  mf 
lord  has  said,  in  no  sense  it  can  be  said  that  they 
were  bound  to  do  so,  so  as  to  make  the  evidence  in  tli 
other  way  unsatisfactory.    How  would  it  be  if  fuood 
positively  that  there  had  been  immemorial  usage! 
Taken  according  to  their  view  of  the  case,  it  wwdd 
be  rather  a  different  matter.    Now  then  comes  the 
other  question  of  stop-nets.    It  is  not  disputed  thit 
these  were  stop-nets,    or  nets   whicli    have  been 
made  so  as  to  be  stationary* ;  and  I  think,  notwith- 
standing the  Attorney-Generars  argument  to  the 
contrary,  I  should  have  held,  if  it  had  been  shovs 
that  they  were  actually  used  in  1861,  that  then  ther 
were  lawfully  use<l  in  the  "  several  fishery,"  and  \ 
should  have  thought  that  it  had  been  a  mode  thst 
existed  in  respect  of  a  proper  right.    Then  codm 
the  question,  was  it  lawfully  nwd   in  18G1?  snd 
that  is  an  embrangled  question.    What  did  the 
statute  of  Henry  VI.  mean  ?    The  statute  of  Hcmy 
VI.  uses  words  which  describe  the  way  in  whiiHi  it 
is  done ;  it  is  by  ropes  and  posts  continuing  tostssd 
by  day  and  night,  which  no  doubt  was  a  great  noh 
chief  in  stopping  the  fish  and  the  navigation.  Tba 
the  contention  of  the  Attorney -Gcmeral  was  thtf 
they   were   permanent.    I  doubt   that,  hat  1  de 
not  think  that  it  necessarily  implies   they  ehiH 
be  the  whole  twenty-four  hours.     I  gather  horn 
what    is    said  on    each  side,  thongli    not   stsled 
in    the   case   of   the   commissioners,    that   thcM 
boats  and  nets  did  not  in  1861  continually  stsad 


Q.B.] 
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tte,  bat  oaij  half  ebb  and  hilf  flood ;  but  fnr 
pTBcticAl  purpoMB,  u  mj  Lord  uid,  flab  ai  ' 
B  lurigatioii  were  really  interfered  vith  dorii 
e  vhole  time  thii  portion  of  the  water  cove 
ft  laod  Tiiible  when  the  tide  wm  out.  Neither 
at  DOT  fiih  would  come  when  the  water  wn 
rj  low,  and  the  question  of  whether  i 
»  continual  tealtj  doea  seem  to  depend  ot 
j^  whether  it  irai  not  there  during  all  thn 
raoa  ftf  the  time  which  practically  it  seem. 
a  the  whole  time.  If  that  «ai  bo,  It  ii  a  queitioi 
fact  for  the  commUtioaeii ;  aad,  ai  I  now  gathi.' 
)  fact,  if  that  were  oo,  they  would  be  right  i  i 
ring,  Tliit  itop-net  comes  within  the  miachicf  of 
lak  ia  found  in  the  statute  of  Hen.  G,  and  conio 
antly  could  not  be  legally  nsed.  If  it  hod  beci 
Ed  before  the  aUtate  of  Hen.  6,  it  ia  exactly  th, 
B*  aa  if  It  had  been  used  before  the  time  c 
icna  Charla,  and  tbea  certainly  the  commie 
men  might  have  fuond  it  lawfully  in  existence.  1 
not  aaj  they  ought,  thongh  I  think  the  commii- 
nera  might  natouabl;  hare  so  found.  I  certainly 
mot  at  all  aay  that  they  ought  to  hare  found  it. 

Huxoa,  J. — I  agree,  and  am  of  opinion  that  ou_ 
IgmeDt  miut  be  for  the  leipoadent.  Upon  the 
M  (onod  bj  the  commisaioners,  and  on  the  rieu- 
dch  the  coDunlationen  seem  to  have  taken  o 
I  arldeiicci,  I  thii^  the  commissioners  were  per 
stljr  wanaoted  in  not  finding  here  that  tbero 
a  an  Immemralal  mode  of  fishing  cither  i 
t  one  caae  or  the  oUier.  Now  it  appears  to  n: 
at  the  object  of  appointing  the  commisaioners  i», 
It  tbey  ihould  inTestigate,  and  that  therefore, 
1MB  the;  And  that  there  is  a  title  by  ((rant,  char> 
V  or  immemorial  usage,  it  is  their  duty  to  declart- 
it  these  modes  of  fishing  are  illegal.  But  when 
■y  come  to  the  question  of  a  right  set  up  by  sc 
Tt;rof  which  he  say*  thai  he  has  an  enjoyment.  | 
virtue  of  a  grant,  chailer,  or  immemorial  usage.  , 

■•-•-'t  then  that  It  i*  a  matter  of  discretion  tctj     '^'VT'  \  T^-"''!^  .^ ""  "'■'■  ^"'^   ""' 
nt  thr.  I  iiellor.    I  tiiink  the  commiasioners  w 


tanding  is  a  cauae  of  aa  gieat  and  more  destruc- 
tion of  the  brood  and  fry  of  fish  and  diaturbance  of 
the  common  pasaagc  of  ressela  aa  be  tbe  wean, 
kiddela,  or  any  other  engines,  be  wholly  defended 
;  and  that  every  person  that  aettetb  or 
faateneth  them  hereafter  to  such  poati,  boata,  and 
anchora,"  and  ao  on,  it  ia  unlawfol,  and  is  to  be 
made  penal.  Now,  then,  the  proviso  declarea 
what  in  future  ahall  be  lawful:  "That  it  shall 
be  lawful  to  the  poeaessors  of  the  aaid  trinks, 
if  they  be  of  asaize,  to  flsh  with  them  at  ail 
seasonable  times,"  and  they  are  to  have  the 
fulleat  enjoyment  of  "pulling  them  by  hand  as 
other  fishers  do  with  other  nets ;"  but  they 
are  not  to  fasten  them.  Now  just  observe,  "  pulling 
them  by  hand  aa  other  fishers  do  with  other  nets." 
It  would  be  complete  if  it  stopped  there ;  but  in 
order  to  be  more  explicit  it  lays,  "and  not  fastening 
or  tacking  the  said  nets  to  posts,  boats,  and  anchors 
continually  to  stand  aa  afore  is  said."  It  it  was 
necessary — if  that  waa  to  be  taken  as  part  of  the 
«tment  so  far  as  it  existed — I  should  aubmit 
>ntinually  standing"  would  mean,  not  perma- 
nently standing,  but  standing  for  a  period  which 
might  be  called  continuous.  However,  my  opinion 
and  impression  is  that  the  meaning  of  it  rests  with 
the  passage  "  other  nets."  With  that  view  of  it, 
therefore,  I  think  the  commiasionets  were  perfectly 
justified,  on  the  admission  of  both  side*  as  to  what 
were  the  particular  facts,  in  coming  to  the  conclu- 
sion they  have.  It  is  manifest  that  for  a  very  cou- 
liderablo  period  of  time  these  things  were  fixed  in 
r  which  appears  to  me  to  have  been  pro- 
liibited  by  the  atatute. 

Lush,  J. — I  am  also  of  opinion  that  the  commia- 
'tioners  upon  the  evidence  before  them  were  not 
bound  to  find  that  thcae  putchera  and  stop-neta  wtre 
I  used  from  time  immemorial;  they  were  not  bound 
'  10  find  that  either  one  way  or  the  other.  In  tliat 
capect  1  agree  with  my  Lord  and  ray  brother 
fa  for  the  commissioners  as  to  what  extent  thV  I  ^«".o'-   /  '^'^  ""^  commiasionere  were  justified  in 

Idnce  goes  so  as  to  satisfy  them  that  it  has  beetj     =*5""e  W.  the  coneloaion   they  did,   and,   i 

lered  immemoriaLj.    I  agree  entirely  in  what  ,'  ""''™'"'t 


r  Lord  hat  said,  though  I  think  Mr.  Mellish  ht^ 
t  it  in  a  very  ingenious  way,  and  for  some  litlli' 
H  I  was  rather  with  his  argument ;  and  indeed 
lo  not  say  it  ia  not  evidence  from  which  tht 
nmiasianers  might  very  well  find  that  way. 
It  in  cases  of  this  description,  where  it  ia  probable 
It  there  may  have  been  a  great  body  of  evidence. 
i  they  find  that  it  Is  coofined  to  evidence  of 
w  only  for  a  period  of  forty-five  years,  I  think 
I  eonunistionert  have  a  right  to  ask  tbiemse 
■tfaer  tbey  had  brought  before  tham  all  the 
lea  that  waa  t«asonably  necessary  to  satisfy 
inemorial  usage ;  and  I  uiink  the  commissions' 
nefore  have  a  right  to  exercise  a  discretion  c 
I  mbject,  and  that  they  are  not  bound  by  evident 
oaer  of  twenty-flve  or  forty-five  years.  If  in  tt 
nre  of  the  case  they  might  reasonably  expect 
A  there  was  other  evidence  of  the  parties  forth- 
ning  which  had  not  been  brought  forward,  I  am 
opinion  that  the  eommisaioQcn  were  not  bound; 
1, 10  far  as  my  own  judgment  goes,  I  concur  with 
oondnaioni  at  which  the  commissioaers  have 
ited.  Now,  with  reference  to  the  other 
nt,  I  agree  with  the  view  that  has  been 
rnoed  by  my  Lord  on  the  construction  as 
tbe  mode  of  fishing  in  the  2  Hen.  C,  and 
Unk  there  is  that  which  explains  It  when 
I  oome  to  look  at  the  enacting  part  of  the 
tote.  The  statute  savs :  "  That  tbe  standing  of 
■  and  cngloei  called  trinks,  and  all  other  nets 
IA  beand  were  wont  to  be  fastened  and  hanged  con- 
lalljr  day  and  Di^t  by  a  certain  time  in  the  year  to 
at  peati,  boata,  and  aodiars  overtfawart  the  river 
— ^  and  olbaf  Ann  of  the  realm,  which  J 


judgment,  they  would  Dot  have  been  justified  in 
Mmiog  to  a  conclusion  the  other  way.  It  is  enough, 
liowever,  to  say  there  was  no  obligation  on  their 
part  to  find  these  things  legal.  That,  however, 
would  nut  have  been  enough  to  have  determined 
the  matter  as  to  the  stop-nela.  If  these  atop-nets 
were  not  such  as  were  protected  by  the  atatute  of 
■2  Hen.  G — fixed  engines  not  in  nse  at  the  time  tiie 
statute  passed — that  would  be  one  thing ;  but  if 
they  were  in  uae,  the  owner  might  be  entitled  to 
continue  the  use  of  them.  That,  therefore,  brings 
us  to  tbe  question  whether  these  stop-nets  are 
.such  aa  are  prohibited  by  the  statute  of  Hen.  €. 
Ifow,  I  was  inclined  at  first  to  take  the  view 
ibat  tlie  earlier  part  of  the  statute  refers  to 
»uch  atop-nets  as  were  not  oi]ly  fixed,  bat  kept 
<lown.  But  on  looking  more  carefully  to  it,  I 
feel  quite  satisfied  that  that  was  not  the  meaning  of 
ibe  Act,  but  that,  having  recited  the  fact  that  these 
things  were  made  permanent,  and  for  a  time  greatly 
interrupted  the  navigation  aa  well  as  tended  to  the 
ilestmction  of  tbe  fishery,  the  Act  was  passed  to 
prohibit  the  thing.  It  says  that  these  nets  should 
not  be  fixed,  but  that  the  person  who  tued  them 
should  use  them  by  hand  as  other  peraons  used 
ibem.  Tbat  I  think  is  the  true  meaning  of  the 
Act,  and  that  being  so,  I  am  of  opinion  that  these 
nets  aa  used  were  not  lawfully  used  at  the  time  the 
Act  passed,  and  therefore  are  not  ^aivileged  now. 

Archibald. — As  your  lordshipe  have  already  decided 
the  question  of  ccnfCs,  it  will  not  be  necessary  for  me 
say  anything  but  that  the  costs  will  fiAow. 


CooKBVSir,  C.  J.- 


•Tea,  the  costs  follow. 

affirmtd  m'ti  ee 
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fl(«r<i.y,  Jam  13,  l!?0;. 


At  aa  tlativa  J^f  jbur  imen  couaeilluri  in  a  bomagh 

kirini)  no  miilt,  jire  eandiiiulrs  irtn  mminaltd,  of 

tdbN  !ifM  mu  lur'jwr,  and  acttd  lu  nluniiiig  ojfictr  al 

Mc  thflivH.     Anoliir  '</'  lU  cuiuliiiaUt,   idm  in  tht 

ml  to  It  in  th*  minority,  on  tht  moniiig  vf 

R  cnvtrd  iirinttd  copiu  0/  a  noliet  thnt  l/ie 

t  i/itT^n'iriiii/  ,/i>r  (Action,  wid  tAal  cola 

given  j'-r  him  KvvlJ  &c  ihnnBn  ataig,  to  lii  pOMliit  on 

th  loirn-i  ill  and  in  «ti«i*  cmi^icMaut  /ilaeti  in  tht 

bamigh,  aivl  other  f.pitt  to  t-e  dit&ibaloJ gtiienillg ; 

but  nyif'o  iinrt  hi4  aentd  on,  nor  u-'u  iinji  vtrbat 

tmti-x  :!ietn  to,  lit  votert  at  IM  limt  of  ttniUriiig 

their  iWen,  iind  fame  roU*  had  ban  rtcarded  b*fiHt 

ti*  printed  ntAitt  mu  nncfc  /mblic,  a*  aj'^jnaiid  .- 

Utld,  ll-it  til!  Miilr  hioirkrl^  on  the  part  ••/'  tkt  rattrs 

of  the  fact  c.mititatina   the  ditmolijicalioii  of' lie 

mny.iT  iHJ  not  amc  the   votes  giKB  for  him  to  be 

throrn  mr-if.  so  as  to  eutitlt  the  ennJidale  i»   llie 

mia-iriij  (•>  If*  held  datg  tireted  1    that  Inoirleihft  on 

the  p.irl  if  rotfn  in  order  to  hire  thai  rj/ir*.  invsl  be 

not  only  nf  lit  fact  ronstitatin-j  the  ditqimKnctttion, 

hul  alio  nf  the  ha  th,it  tadifact  doti  iHtqmlifg. 

Tbif  wa«  a  uiaialamus  iuued  agaiiut  die  ilcfuD- 

ixatf,  uiiUinjc  upuii  iheni  tu  ahow  cause  irhy  they 

thouU  uut  portiiit  EJwarJ  Jloi^ri.-  to  Tutc  aii<l  net  at 

meetiDg*  uf  Ihu  council  of  the  Irarouph  of  TuirkcB- 

bury,  »»  ouu  of  the  councillors  of  ■lu.'li  borough, 

duly  elcoled  ami  qnalified  to  acrre  that  office,  and 

upon  the  return  to  the  said  writ  the  following  case 

vat  st.ited  by  order  of  the  court  dad  the  coiuent  of 

conieut  of  the  i>artio«. 

Case. 

1,  The   borough   of  Tewkesbury  \i  one   of   the 

borou^'ha  luiiiii-d  iu  schedule  A.  of  the  5  ic  G  Will. 

4,  c.  "il.  and  liaa  a  mayor,  four  oldennen,  and  twelve 

couneillon.    There  are  no  wards  in  Tewkeslmrj-. 

•2.  On  1st  Kov.  li^t;(;  one  third  part,  nuniely,  four 
counctllori  who  bad  been  longcrt  in  office  without 
re-election,  went  out  of  offlci-,  nmont;  tliem  betnj: 
one  GcorRC  Ulizard ;  and  on  the  same'  day  an  clec- 
Uon  wai  held  tu  supply  the  place  of  the  four  eoun- 
cillort  so  going  out  of  office. 

3.  Tlie  taid  Georfra  Blizard  was,  on  the  1st  Kot. 
ISBC,  the  mayor  and  returning;  officer  of  the  said 
bornuyh,  and  was  entitled  to  hold  and  exercise  bis 
said  ipfflce  of  mayor  until  the  'Jth  Kov.  ISfitl,  and 
until  his  eueci'SBor  should  be  duly  appointed  and 
should  have  accepted  the  said  office  of  mayor.  Mr. 
Jamos  Francis  I'roMcr  was  before  and  on' the  same 
lit  Sov.  tlie  deputy-mayor  fappointed  by  the  said 
George  Blinird\  and  Charles  Fisher  and  George 
Watson  were  the  assessors  of  the  said  borough. 

Ko  pwtoo  w.is  niipolnted  !«■  the  town  conncil  to 
act  as  a  substitute  for  the  said  mayor  as  returniuR 
officer  at  the  said  election,  pursuant  to  the  3Gtn 
section  of  the  said  Act ;  and  the  said  election  was 
held   iK'fore   the  said  tn.iyor,  deputy   mayor,    and 


:q.  b. 

men  Qrst  named  polled  31:;  votes  each,  aud  [hi:  .'aid 
Edward  Moore  p^ed  Ua  votes.  Ths  sJiJ  Ck-orgs 
Blizard  permilled  hiiutelf  to  bo  nominated  as  a  eia- 
diJato  at  the  said  elecliuo,  and  to  be  rL-tlect«l  as  1 
councillor  of  tho  said  borough,  and  vuttnl  for  hint- 
self  in  Boch  election ;  and  as  mayor  he  pre«iJrf 
thereat  during  the  said  portion  of  the  day  in  pcr^a, 
and  received  voting  papers  oq  behalf  of  himself  aad 
the  other  candidates. 

5.  At  a  quarter  ttefore  nine  in  the  morning  of  tke 
day  of  sucD  election,  and  before  the  ijiening  of  lbs 
poll,  Mr,  FrtOerJc  Moore,  on  behaK  of  the  Hid 
Edward  Moore,  attended  at  the  town  hoU  of  lbs 
said  borough  and  thuu  and  there  served  upon  tba 
said  deputy  mayor,  who  was  abuut  to  preside  at  ths 
said  election,  by  the  npi>ointmeut  and  oQ  behalf  o( 
the  said  George  Blixurd  and  upoa  the  two  Mid 
assessors,  in  the  pretence  of  the  towu  clerk,  the  fol- 
luwiug  ootioe  in  writing. 

lloruiuli  of  TCwIuaburv.— ilccdA  ot  CouaelCort. 

>«Sjv.1WI 


,  \iix\  all  tur^t  ^la 
n  wm,  Mkl  I  ft- 


•  ilLhiuaUiUd  fur  tlM  olUco  ut  M 


^*^> 


.1  tioargt  BILind  wUI  IM  Ibr ^ 


I  Sliunl. 


<aJcl*l 


Edwau  SIoobi, 
it  uvrpvH  ui  lun  bonw^  uit]  *  eiidijila  Ut 

6.  Within  hulf  an  hour  after  the  cpeuing  of  lbs 
poll,  a  written  copy  of  the  above  notiiM:  wiu  Scned 
by  the  said  Frederic  Moore  upon  the  said  Craip 
Blizard,  wha  nevertheless  proceeded  to  the  tunl- 
holl,  and  alternately  with  his  said  di^puty,  pr^Uikd 
throughout  the  day  at  the  said  electiuu. 

7.  About  luiU-past  niue  in  the  moniiog  of  the  dn 
of  the  said  cli.'ciion,  the  said  Edward  Moore  cauiM 
printed  copies  of  the  following  notice  to  be  postsd 
on  the  outsido  of  the  town-hall  iu  which  thedtetioa 
was  held,  on  the  public  market  place  in  the  said 
borough,  and  in  various  other  conspicuous  part)  ol 
the  said  boruugh,  in  all  which  places  except  tlM 
said  ti>wn~hall  they  remained  legible  to  pas>er<  bf 
thi«ut;hout  llie  day.  He  also  ca>ts«d  otWr  piinted 
copies  to  be  exhibited  and  carried  on  boards  dunni 
the  remaining  hour*  of  polling  through  the  pnblie 
streets  of  tUc  said  iMroogb,  aud  other  copiiri  to  lis 
dislTlbuted  generally  at  vurioos  shop*  and  huosM 
tliroughout  the  borough.  The  notice  posted  uiitiiilt 
the  ti-wn-haU  was  taken  dowu  by  the  orders  ut  a 
magistrate  liome  sliort  time  after  it  had  been  pOt 
up,  and  was  not  af  tciwards  restan.HL 

Boron^li  ol  Tt  wtabury.— EWettna  ol  CiMdKillais. 

IjE  Xi>T.  1M4 
Tu  tbr  hmgeiKi,  ol  tlu  borauRh  of  TrwktibuiT. 
I  hcnb;  SLve  jruu  u.4ii.-«  Itiat  Itr.  Ui«rm  Blturd.  xiw  of  Ol 
IMnoua  uuinbisteil  fur  iho  glBce  of  BoaailiUir  si  this  pma* 
olectiiiD.  Uinc  tlu  prnvnt  msvor  of  lb«  wM  bocoujilL  it  Jls- 
quilllvl  furlW  ud.-a  ul  aoaMlUur,  uiil iullflble  u  he  aisat- 
a:iicil  or  cLcctciI  for  tli«  otnce  ot  eouuclllar  of  the  rU  I  borrafk 
ilnrtDK  tbo  lerni  ot  bis  msyorallT.  and  Uiereture  tbu  all  TMn 
givcuioiboniU  iTMrgsDIlurd  wUI  bo  ibiown  sw>T. 


officer  at  the  said  ciet'tion  during  .ibout  two  hours  of 
the  lime  of  iHiIlinir ;  but  he  was  not  present  at  the 
oi>euing  of  the  poll  nor  for  about  a  quarter  of  .in 
hour  thereafter.  The  said  poll  was  opened  at  nine 
o'clock  in  the  morning  and  cloted  U  lour  o'clock  iu 
tlicmftemoalt. 

4.  At  snch election  tlierc  were  five  candidates  duly 
nominate.], -vii.,  the  said  Georgv  Blixnrd,  William 
Grafton  Healinfi.  John  Henry  Boughton.  Bichard 

"e,  and  the  said  Edward  Moore ;  the  four  gentle- 


g  a  pan  an 
f  polling,  ta 


Mr.  Rnlpli  Chandler  and  :tlr.  William  KiniOD.  M 
behalF  of  the  said  Edward  Moore,  attended  at  ibt 
pIsi'O  of  pulling,  Mr.  Ch.indicr  during  a  p 
Mr.  Kiiisou  during  the  whole  Uiuu  of  polii 
no  verbal  notice  was  given,  nor  was  any  Krttiea  M 
printed  notice  other  ttiau  the  noticii!  at  afwcasH 
msde  visible,  or  sliown  to  or  scrveil  oa  the  toub 
tendering  their  voles  for  the  Mid  George  BUitfdil 
llie  said  election. 


MAOISTILITBS'  CA8EB. 


.1 


Reo.  r.  MiTon,  Alvkrves,  a. 


v^nl  [irnoni  r>conleil  their  rutoi  ut  the  luiiil 
.  liL-foTu  Ilic  Mid  jirinlvd  aolux  hud  buua 
ulilic  iiB  ufiirejiilit. 

1  thk>  SOtli  C>ut.  invviuus  to  the  said  t'k'ctioii, 
«iriiiE  adilresa  irn*  issued,  und  i-iipiea  ol  it 
it«il  niitiiii^  tlio  bur;nnics  of  tltc  auiil  IxmiucU 
Mid  Kiclwrd  Iticr,  tianTBo  Bliziitd,  WUIinni 
I  IIoiitiTig,  mid  Juliii  Henry  Uiiughluii : 

Ilw  Inrgtian  Vt  Itaa  bocoiuUi  of  TcvkiVjury. 
miA.— Uur  nSDHB  Iuik  iMen  1nl-jn  yoo  »'iiu  lima 
liit--<  tgr  cImiIob  unI  ic-okMllau  ur  mcBibiTii  of  liiDi 
tacll  tail  wa  Hunk  yun  moai    bnnl^  Itt  put 

Hi  fur  Toor  nnmcraiH pnniilivi uf  fulnni  Minum.! 

.  IvIlrTthM  It  TU  U'ltlnioiJiidtli-itainuiitciiwl' 


3-jM  u._.  , , 

I  nbuuU  |iMii  uiwr  unltlly. 


1  Iinl  irbj  idx  w 


CVUtIil.t  t  I 


( aiw  nu  rii-maivil  liy  a  iiwjjrity 
a  Klmre  uar  facllngiL  it  Intinul  lu 
Kb  DA  111!  Id  rbunuiiKd  lu  pianira 
luruii)!!  ul  an  cWiluii.  in  whii'h 


ircil  kuiiwi  ibal  Ik  ku  ubl  thi,-  ■! 

.a:  llkBly  ttiU  you  win  iwRvr  ciiy  uwd  M  t.nva  Ii' 

t:  i^irl}-  <nThund>r  nvinihiK  yna  win  t?!i<-<i  I 
idyauaranipMltnaujurM''  "■'I  iuiinlhi<-»>  •■' 
jciD  vlll  lUt  b/lvRUv  iu^nhljude,  arrugjuw!,  i 

^<Lt>uEa,  four  faittalul  nnanu. 

.  l:'n  Rv  tt\ia  Bn-K, 


Ith^-I.     _     „..^ 

K,  tlie  tuid  George  Blizard.  wliil 
ig  over  tl)<;  oleclion  m  itinyor,  rmxluoed  and 
r  cxiiiliitvd  in  the  town  hnll.  wlicru  the 
I  was  lield.  a  printed  copy  of  tl>o  following' 
,  and  aflertrurds  causci.l  printed  coiiics  <rf 
ill.'  to  lu  Issncil  iiiul  dutribntvd  iiiiioiig  tlie 

1  tbc  l<iiiv«HM  at  Ibc  Inrongh  iil  Tewkejliorr. 
mtn.— !><>  out  Ixi  Ouclrnl  l.y  Ota  elsii-inip  notlsc 
JiU  bniKd  Iv  E'lwnnl  Ilaan:,  wblcb  Is  on  a  iiarwiib 
rTT-J  by  ibe  auM  aaiiirlifct  laJiililual  aiHin  Ur. 
Tii.;4uad  altrr  ibe  slvcuni  of  e''"^llaiii>.  lu>>i(  h>- 
It  wb<n  plHtiA  vbich  I  am  ccmlu  tn  br,  I  iibaU 
3>kDi1r  lab*  mr  VM  nulw  Indlllerent  u  l«  ibo  |iiuiy 
ur  ulnnary  toilcrrira  nia  u(  II.— Iain.  fnnllifniDit, 
Ihfully.  <.)cu£<d:  lluuu>. 

,c  flow  of  the  clectiou  tlie  said  deputy  mayor 
)sr>n  cxnniiiMd  the  ruling  paiiendclirvrBil  iii 

lid  eleeiUiii,  and  attlic  time  by  law  appointed 

1  (]io  rcBulC  of  the  said  election  lu  follotrt : 
ol  Tcvbobnrr.  [a  Ibe  ninalr  ■<!  Uloni-Mlor.  lo  irll, 

?tlwi  ut  fulir  caDneUlon  lor  ibo  auld  boit>ut;li  uf 


aiayur  uf  tlw  bnlrl  bt .  _  _„ _. , .  

i-ialrr,  Ob"  tjf  Uu  niaciwon  uf  Uw  Mid  burouiib,  n 
AutHiMi.  luJ|nliv,  dBpBtjr,  duly  apiKrintMl  liy  a 
-  SaniB"l  ibvuki,  EHiulrr,  t)i«  (illur  CMUkror  of  I 
ujli  tU  baroby  glva  a^Meo  ami  deulan  tbui  i 
.li  u "iI  in-nuiu  bare  Ibli  bwn  duly  i-i.-eMd  vjaw 
11  ul  1  b<ma;;h  at  Tcwkabary,  naiiwly. 


tiej _ .  Cbnreb-iitrcct.  Tcvbci-     UoiMhant 

:iiard  ._..«....     CbnivbiEMci,  Tcwkiii-    Ucrebuit 
.•nlt<>u  IIir^i'lDg    Birtun  -  ^iP'ft  -  rtini.    MBltff 


r  tb«  stiiil   borouijb   i 


[■  TEwKEaDi-n 


[IJ.  a. 


Okaoe  Vuaos,  Ui'imt;  Aucisi 


1<|.  TItu  faid  (ii.>unc<i  Blinird  and  thcan'ul  liieluiTd 
nice,  William  Cinifton  I]i.'nli:if;,  and  JdIiu  llciiry 
lloui^litiiu,  all  r<-tpi>c'tiTi'iy  made  nnil  BUb.4.-rtbtd 
ilic  ikM'liimtliinj  n"|uiri.'[l  l>y  law,  and  took  uikju 
tlibni selves  tlic  ulllix'  iif  I'oiiiicilliirB  uf  ilic  said 
burough,  iiud  acted  in  tlmt  ulllcc  nftor  tlie  said 
okction. 

11.  Tlid  snid  Kdward  Muoio,  liaving  linil  recorded 
for  hiiii  the  uuinU'r  uf  Tutv»  abuvc  inemioiied  on 
tlio  Glh  Nov.  1  -iiX,  iiia<le  and  giibsvribcd  the  ileclara- 
lion  fdlhiwliix ! 


Tl»  sboiw  d-vlaraitin  waj  i,_i>:o  auil  <fli 
<nm  Etlwanl  3tc  "  "  "  ■  '     -  "■   - 


<]n  hudred 

iiai  JIuKRE. 

.ilbcd  by  Ilia 

T-Tkwl  an-,  tn  Iba 


i  tur  Ibo  iidil  b 

'..  An  Infominlion  ii 


0  qf  Ibe  alib^Bu  ami  ti 


tbc-i>i 


'«ofa 


i/airvamnito 

euUiiig  i>u  ttiL'  ^nid  Ui'DTgc  llli7;iTd  lo  shuw  by  what 
authurity  \iv  oxerci^oil  the  (.■ttlw  of  couiicitlor,  was 
iifteru-unls  exhil'Uvd  against  iIk'  s:iiil  (ii'nrgc Illizard 
oil  tliG  ri'latiuiL  of  (he  said  Kdwurd  ^Iu«rc,  and  on 
tlic  l.-.tli  Ihx.  l>Cr,  the  »iii>l  Gu:ori:c  Bli:i^ir.l  dis- 
elduiuJ  thu  snid  olUee,  and  jud^iiiuuc  ui  uuitur 
wiu  recurded  aimiiiiit  him. 

lu.  On  the  :i;'lh  Uec.  l^'l!■■.  lln'  s.iid  l-^■.lta^l  llooro 
eaiULd  tu  be  »vrvi.-d  upon  tlii'  thiii  iii.iyvr,  iiii  1  also 
uiMn  the  then  tuwn  ulvrk,  of  llio  said  bur^iigh  Uio 
following  notk-c: 


«  uf  Ibi' 


^S'brm^  poiminiil  Ii  n  mla  '4  Ilvr  llaI«Kly'ri  I'^jaR  of 
QacsD'a  Banrb,  uf  llw  L'llh  daj'  oI  Sfrtemhee.  lu  ihu  IbirlMh 

-    .... —  i^j-iiot  llfr  pnwuit  Jl'jic-ty Ijr ■  "  '"' ''    — 


iDforaiaiip-a 

unclpraignrd  Edwniil  lluiiro,  n 
njiaiiHit  ticcrm  luiiard,  14  ■!»■ 


^ ,.,luibc>. 

ai  WMoibutcr,  eanu  ibi'  '^al'l  (!<' - 
ODil  barlDK  boaid  iba  uild  lafiirBi- 
aliu^lbar  dtaalulm  and  dlWT<  <« 
lom>.  and  tiuebUe*  la  ili 


.-  .  -•■al.'-i.  Id  wbJi-b  I.  Ibo 
<  lb-  ralX'.T,  WAS  txblblMd 
-)'  wli«tnntl:arlty  bp  cL-ilmod 

'  yuar.  bufuiv  Ibe  (Juem 

iWlul.  Hi-li'hHi  ha  dhi 
<  ■<Ii>c-\  llbanii-H.  ikItI- 
. .ciilciKand 


dray  Ihai  be  liwl  a-.aniiltrlib^tsuTl^^jJ  v 

MMborltT  irbauxmr  Ibe  mV.  ■  fiii-*.  il\r-T\J~i,  jvfi 
il  tranebhn  In  Ibo  raid  luliin!!;i-:'<ii  mrniluue-l,  ami 


iiotlca  Iballt 


aud  Uh  fn 


btlDitUwu  ttn 
held  on  the  «il 

Uie  wliHTeor^c.  

eandbtala  wb'  bUI  tba  Uuv^fi 


Muula  upim  wbleb  I  h--  rvijalre  yvu  to  adiuit  lua 
.Mr  uf  tfn  taiil  l><rvu-'>.  i.i-'*.  tbui  Iba  uM  (ieuiSd 
H  dlminUne'l  frarii  briii'.-  <-l.-c<^iI  a  ivninelllur  of  Oin 
igb  an  Iba  IM  N'umnhiT  Inii  win  by  rcannii  uf  hh 

..^.  _ ._  _   J  [lie  uljtiiua i-f  BuaDcilluw 

.'jy.  1.11.1  ll.sl  i:io  v-'joa  for 

■oldlteom  lUlmnl were  llir^ivii  umv.  fat  I,  Ivinj;  tha 

.... ..  .I.-.. ...-. --Tor  T(<ini Ei.ii ali.-rlha 

.iuB.  cLilia  14  baro  bmi 
.jti,;lu;.i.lI,bavhii;dBlT 

t>tuu>-.i  IV  ru-^ii  I.-UUU.  iiivi  ...I.  u,m,.^--g  I'.K  <>'  111  T.n'l  r.W]DlnA 
H'l«nu!(pti  "!  my  iuv»>[iaiii^- 1.(  i'  ■  i-M  •i\",f;  il  Wj-iii  Ar- 
eliintlai  yno  hiTe  already  biul  -b--  if'-Kf.  .1  •  hen-hy  ivijntn> 
yMi  U)  aduit  lae  as  a  ruuneUlu:'  .■  tlw  mUI  l.tHViH.;!!.  And 
lu.ibcr  i:i::e  a-y.Ut,  Ibit  It  y..u  fin..-  ij  uduU  mo  n  eoun- 
eilkiT  or  the  ul.I  l»iHn>-h  ur  iitvt<  ••'■■t.  lit  Miilerty'*  Caan 
■>f  Qu«8n'iiI)|.ai'batV>'ni:iulinlprH:liiiie  iiH.ii.d.  u:illi:  Illh 
■lay  ut  Jiuauy  nnt.  bolnjc  Ibti  dr.i  ibv  i'f  unt  llilvy  Tuna, 
ur  M  RwD  after  a.|  cutnwl  eaii  1. '  li..iL:d,  tsT  a  irtll  .if  nHii- 

uT  enuiiei:i0r<i  tlKMiht  {.irhikIl  £un-.vuD  UooiR. 

Vii/itl  (bla  TM\i  day  ■A  Unvuilwr  \^K. 

Id  puraunneo  of  such  nutiee  the  said  Kilirard 
JIuurc  attended  the  wiid  uiinrUTly  ini.-«.tlni;  of  tho 
town  eoiincil  of  tho  said  )H>TMii::h  on  the  lit  Jan. 
|H(i7,  ami  claimed  to  he  n  tnwii  council hir,  and  lo 
vote  and  act  as  such  at  the  mid  itnarleriy  and  other 
incctingi  of  t)ic  tciwn  eouiuril ;  but  the  said  town 
I'ouncil  then  refaseil.  and  have  einee  eontlmuil  to 
Tofiue,  to  admit  the  said  Edward  Muorc  to  that  or 
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[Q.B. 


any  other  meetings  of  the  town  council,  or  to 
permit  him  to  vote  or  act  as  a  town  councillor. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  said  Edward  Moore  was  duly  elected  a 
town  councillor  of  the  said  borough  at  the  said 
election,  held  on  the  Ist  Nor.  1SG6. 

If  tlie  opinion  of  the  court  should  be  in  the 
affirmative,  judgment  shall  be  for  the  said  Edward 
Moore,  with  costs  of  suit,  and  a  peremptory  man- 
dnmua  iihall  issue. 

If  the  opinion  of  the  court  should  be  in  the 
negative,  judgment  shall  be  for  the  defendants,  with 
costs  of  suit,  and  the  said  writ  of  mandamus  shall 
be  quashed. 

DowdeswcU,  Q.  C.  (with  him  3Iatthews,  Q.  C.)  for 
the  Crown,  argued  that  the  votes  given  for  Mr. 
Blizard  were  completely  thrown  away,  and  that  the 
candidate  in  the  minority,  should  be  held  to  have 
been  duly  elected : 

R  V.  Hawkinsy  10  East,  211 ;   2  Dow*s  App.  Cas. 
124; 

R.  V.  Bo»caicen,  EaHter,  13  Anne ; 

Reg.  V.  Oicetis,  28  L.  J.  316,  Q.  B.  i 

Reg.  V.  Coaks,  3  £.  <fc  B.  249 ; 

Martuulaie  v.  Falkiier,  2  C.  B.  720 ; 

M'Xaghten't  Cfwe,  2  CI.  &  Fin.  210; 

13rooin*s  Legal  Maxims,  253,  2i>8. 
were  referred  to. 

Poicelly  Q.  C.  (with  whom  was  H,  James)^  on  the 
other  side,  were  not  called  on. 

Blackbubn,  J. — I  think  we  need  not  trouble  Mr. 
Powell,  because,  on  the  case  as  stated,  I  think  we 
cannot  order  a  peremptory  writ  to  seat  Mr.  Moore 
as  having  been  duly  elected  town  councillor.  At 
the  time  of  election  five  candidates  had  been  nomi- 
nated, including  Mr.  Blizard,  who  was  mayor  of  the 
borough,  and  Mr.  Moore.  Mr.  Blizard,  as  mayor, 
was  returning  officer,  and  it  was  decided  in  Reg.  t. 
Owens,  2.')  Jur.  704;  28  L.  J.  316,  Q.  B.,  that  a  re- 
turning officer  at  an  election  cannot  return  himseL^ 
so  Mr.  Blizard  was  disqualified  from  returning  him- 
self, and  cannot  be  held  to  have  been  duly  elected. 
The  same  point  was  subsequently  decided  in  Reg,  v. 
Blizard,  15  L.  T.  Kep.  N.  S,  242  ;  3G  L.  J.  18,  Q.  B. 
Now  comes  the  question  whether  under  those  cir- 
cumstances, Mr.  Moore  is  to  be  returned.  The  can- 
didate who  is  entitled  to  be  seated  is  the  one  who 
has  a  majority  in  his  favour  of  the  electors  present, 
not  of  the  whole  body  of  electors ;  so  that  if  an 
actual  majority  of  the  electors  leave  the  room  and 
do  not  vote,  tlie  candidate  wlio  obtains  the  votes  of 
the  majority  of  those  present  is  entitled  to  be  re- 
turned. It  has  been  further  decided  that  in  the 
case  of  those  electors  who  have  notice  of  the 
disqualification  of  a  candidate,  and  after  such 
notice  vote  for  him,  it  is  the  same  thing  as  if 
they  had  not  voted  at  all ;  but  it  has  been 
held  that  this  applies  only  to  the  case  of  an 
elector  who  perversely  votes  for  a  candidate 
whom  he  knows  to  be  disqualified  ;  the  vote  given 
in  such  a  case  is  thrown  away.  But  in  tlie  present 
case  the  question  is,  were  the  electors  who  knew 
Mr.  Blizard  to  bo  disqualified  so  that  their  votes 
were  thrown  away,  so  many  as  to  leave  Mr.  Moore 
a  majority.  Now  from  the  facts  it  appears  that  Mr. 
Blizard  continued  to  act  as  returning  officer ;  and 
the  town  council  did  not  take  the  course  decided  to 
be  the  proi»er  one  in  Reg.  v.  WJute,  L.  Bep.  2  Q.  B. 
557;  li>  L.  T.  Kep.  N.  S.  828 — that  of  appointing 
a  substitute  to  act  in  place  of  the  mayor.  Then  it 
appears  f  rum  the  seventh  iMragraph  of  the  case  that, 
waiting  till  the  morning  of  the  election,  Mr.  Moore 
caused  printed  copies  of  a  notice  that  Mr.  Blizard 
was  disquuliifed,  and  that  votes  given  for  him  would 
be  thrown  away,  to  be  pobted  on  tlie  outside  of 
the  town-hall,  on  the  public  market-place  of  the 


borough,  and   in  other   conipicuoiu   placet,  md 
caused  printed  copica  to  bo  carried  about  on  botid» 
during  the  polling,  and  others  to  be  diitributiid 
generally.     There  is  evidence  in  this  oaragrmk 
that  many  steps  were  taken  to  bring  the  fact  of  tbe 
disqualification  of  Mr.  Blizard  to  the  notice  of  all 
the  electors ;  but  it  does  not  follow  that  the  fact  vw 
so  brought  to  their  knowledge ;  for  a  considenUe 
number  of  the  electors   in  bo  large  a  place  u 
Tewkesbury  might  not  be  able  to  read  at  all,  i&l 
another  large  number  might  not  hare  seen  the 
notice.    They  all  possibly  might  have  actual  notice  *, 
but  there  is  nothing  to  make  us  draw  the  inference 
that  they  had ;  and  it  has  been  found  in  the  dditk 
paragraph  that  some  of  the  electors  did  vote  witnoit 
notice ;  so  that  we  have  it  not  in  this  case  sufficieoilu 
brought   forward  that   the  electors    had   ezpieii 
notice.    Every  voter  present  must  have  known  thit 
Mr.  Blizard  was  mayor,  and  that  he  was  acting  •§ 
returning  officer;   and  if  they  were  lawyers  they 
must  have  known  that  he  was  incapable  of  bong 
returned  as  town  councillor,  and  that  their  volsi 
would  be  thrown  away.     I  admit  that  ignorance  of 
the  law  does  not  excuse ;  but  whatever  may  be  said 
of  the  applicability  of  the  case  of  Alartindaie  v.  /aA> 
ner,  2  C.  B.  706,  the  language  of  Maule,  J.  there  if 
clear  and  common  sense.   He  says  (p.  719):  "Then 
is  no  presumption  in  this  country  that  evety  penon 
knows  the  law ;  it  would  be  contrary  to  common  seoie 
and  reason  if  it  were  so.  In  Jones  v.  Randall^  Covp.37, 
Dunning,  arguendo,  says,  *  The  laws  of  this  countiy 
are  clear,  evident,  and  certain ;  all  the  judges  know 
the  laws,  and,  knowing  them,  administer  jastioe 
with  uprightness  and  integrity.'    But  Lord  Msn*- 
ficld,  in  delivering  the  judgment  of  the  court,  saj% 
*  As  to  the  certainty  of  the  law  mentioned  by  Sir. 
Dunning,  it  would  be  very  hard  upon  the  professun 
if  tlie  law  was  so  certain  that  everybody  knew  it; 
the  rimsfortune  is  that  it  is  so  uncertain  that  it  coitf 
muck  money  to  know  what  it  is,  even  in  the^  lait 
resort.    It  was  a  necessary  ground  of  the  decisioB 
in  that  case  that  a  party  majf  be  ignorant  of  the  lav. 
The  rule  is,  that  ignorance  of  the  law  shall  not 
excuse  a  man  or  relieve  him  from  the  consequencef 
of  a  crime  or  from  liability  upon  a  contract.    There 
are  many  cases  where  the  giving  up  a  doubtful  point 
of  law  has  been  held  to  be  a  good  consideration  for 
a  promise  to  pay  money.   Numerous  other  initsnoei 
might  bo  cited  to  show  that  there  may  be  such  a 
thing  as  a  doubtful  point  of  law.   If  there  were  not, 
there  would  be  no  need  of  courts  of  appeal,  the 
existence  of  which  shows  that  judges  may  be  igno- 
rant of  the  law.    That  being  so^  it  would  be  too 
much  to  hold  that  ordinary  people  are  bound  to 
know  in  what  particular  court  such  and  such  a 
practice  does  or  does  not  prevail.'*    Taking  this  to 
be  the  rule  of  law,  the  matter  comes  to  this :  if  it 
were  solely  a  question  whether  Mr.  Blizard  waa 
disqualified,  then,  I  think,  that  the  fact  of  his  being 
mayor  was  brought  homo  to  the  knowledge  of  every 
voter,  and  if  that  is  taken  to  be  sufficient,  then, 
that  each  vote  given  for  him  must  bo  treated  as  if  it 
had  been  given  for  a  dead  man,  to  use  an  expres- 
sion   employed    in  some  of  the  cases.      I  think 
that   where  a  man  is  told    that  such  or  such  a 
thing  disqualifies  a  candidate  in  point  of  law,  aud 
still  continues  to  vote  notwithstanding  such  inform 
mat  ion,  his  vote  is  thrown  away,  even  although  be 
may  at  the  time  be  told  by  others  aboat  him  that 
the  law  is  not  so.    But  if  the  case  is  merely  this : 
tliat  a  fact  which  would  show  a  lawyer  that  the 
candidate  is  disqualified,  is  made  known  to  the  voter, 
the  matter  is  different.    In  R.  v.  Hawkins^  10  East 
217, 1  find  the  law  thus  laid  down  by  I<ord  Ellen- 
borough:  ^'If  the  law  be  that  at  the  election  of 
corporate  officers,  the  votes  given  for  an  inc^aUs 
candidate,  after  notice  of  such  icapacity,  are  to  be 
considered  as  thrown  away,  that  is,  as  it  the  voteit 
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giTen  anjr  rote  at  all,  then  thi«  will 
&D  of  Spicer,  nnleu  the  time  when  u 
incapacit;  waa  given,  namely,  after  two 
ud  giTen  their  rotea  for  each  of  the  con- 
eta  be  coniidered  aa  making  on;  difference, 
ml  propoiitioo  tbat  votes  given  for  a  can- 
*tar  notice  of  bis  being  ineligible,  are  to  be 
id  the  aame  u  if  the  person  had  not  voted 
tnpported  bf  the  caiei  of  lieg.  r.  Botcaata, 
3  Anoe;  J%v.  Withert,  Batter,  8  Geo.  ~ 


■eawen  and  Roberta,  the  two  candidate*, 
equal  number  of  votes ;  bnt  becauae  Boa- 
•I  incapable,  the  votei  given  for  him  were 
id   aa  thrown  away,  and  the  other  duly 

In  tbe  tecond  ca«e  Wither*  hod  Ave  Totei 
even ;  txvX  tbe  other  lix  refosing  to  vote  at 
nirtheld  Witben  dulyelected;  aodthatthe 
^ojed  to  vote  were  virtually  conienCing  to 
ton  of  Withen.  In  the  third  cau  Taylor, 
d  KingitoQ  were  candidates  ;    Bigg  was 

to  as  a  disqnalified  person ;  notwitbatand- 
h  Bigg  Iiad  fourteen  votes,  Taylor  tbitt«en, 
giton  only  one.  There  Lee,  C.  J.,  at  Hiai 
rected  the  JDiy  tbat  if  they  were  satisfied 
electors  had  DOtioa  of  Bigg's  wont  of 
tion,  tbey  should  fl[id  for  the  plaintiff 
■  Taylor,  wbo  bad  only  thirteen  votes)  be- 
gg,  not  being  qualified,  was  to  be  considered 
son  not  in  sue,  and  the  voting  for  him  a 
Utj.  The  July  found  for  the  plaintiff,  and 
,  on  motion  for  a  new  trial,  agreed  with  the 
id  down  by  Lee,  C.  J.,  and  refused  a  new 
Hiis  states  the  general  proposition  of  law, 
■rbale  of  it  comes  to  this,  that,  if  the  voter 
'ledge  of  the  incapacity  of  the  person  for 
1  vote*,  bis  vote  shall  be  treated  as  if  given 
tfon  not  r'n  ate.  The  case  of  R.  v.  HaKldnt 
Me  in  which  snch  actual  knowledge  did 
a  Stg.  V.  Cook;  3  El.  &  Bl.  219,  it  waa 
at  those  who  voted  for  Blake,  who  was  dis- 
,  bad  notice  that  he  was  disqualified ;  and 
npbell,  in  giving  judgment,  said,  "Blake 
«t  a  candidate;  bat  he  was  an  alderman, 
ifore  ineligible;  and  that  fact  was  known 
ctors.  Now  it  is  the  law,  both  the  common 
pMliunentary  law,  and  It  seems  to  me  also 

•euae,  that  if  an  elector  will  vote  for  a 
<  he  knows  is  ineligible,  it  is  as  it  be  did 
at  all,  or  voted  for  a  non-existent  person  ; 
been  aaid,  aa  if  be  gave  his  vote  for  the 

the  moon."  I  think  the  reason  for  so 
in  Lord  Campbell's  mind  waa  this — tbat 
•JOT  wilfully  votes  for  a  person  who  he 
mnot  be  elected;  he  acts  wilfully,  knowing 
is  about.  But  it  seems  to  me  to  be  neither 
ir  justice,  nor  common  law,  to  hold  that 
>wledge  of  the  facts  which  constitute  dis- 
'Aoa  in  law,  amounts  to  such  a  knowing 
tl  voting ;  and  tbat  the  votes  given  by  a 
aving  such  knowledge  of  those  facts  are 
way.  t  therefore  think  that  the  candidate 
Aority  is  not  entitled  to  be  declared  duly 

J.— I  am  of  the  same  opinion.  If  those 
y  are  to  be  taken  into  acconnt  which  were 
er  the  publication  of  the  notice,  not  ooiv 
Blizard  was  mayor,  bat  also  that  as  such 
iaqnalifled  by  law ;  then  we  have  not  aoffl- 
iteiials  to  cast  up  the  account  and  see 
Hr.  Moore  had  the  requisite  majority  to 
m  to  be  elected.  We  are  therefore  com- 
*ee  what  ia  tlw  principle  laid  down  in  the 
Udaatohow  tit  knowledge  of  the  facts 
tag  ■  diaqnallflcation,  effects  the  vote* 
t  tbe  dIttuUfled  cwdidale.     niere  if 


nothing  in  any  of  the  cases  to  show  that  the  par- 
ticular  point  which  we  are  called  on  to  determine 
came  before  the  court  in  any  of  them.  It  is  whether 
the  circumstance  tliat  a  voter  knows  a  fact,  which 
in  point  of  law  disqualifies  the  candidate  for  whom 
he  votes,  has  tbe  effect  of  making  his  vote  to  be 
treated  as  if  thrown  away,  or  whether  it  is  not 
necessary  that  the  voter  should  also  know  that  the 
fact  brought  to  his  knowledge  did  in  law  disqualify. 
I  agree  with  my  brother  Blackburn  in  his  view  aa 
to  that  It  cannot  be  said  that  in  all  cases  a  voter 
must  be  taken  to  know  all  tbe  legal  consequences 
of  oraj  fact  brought  to  his  knowledge.  To  hold 
tbat  would  be  to  go  far  beyond  any  of  the  cases 
quoted.  In  them  the  principle  has  only  been 
applied  where  the  voter  actually  knew  tbat  the  vote 
wnich  he  was  giving  was  given  to  a  person  dis- 
qualified. As  to  the  maxim  IgnorcmUyt  Ugii  not 
txcaiai,  I  think  the  application  of  it  to  a  case 
like  theereeent  is  erroneous.  The  maxim  merely 
mean*  that  ignorance  shall  not  be  held  to  excnsev 
and  tbe  Ignorance  of  the  voter  does  not  excuse  In 
the  present  case ;  it  lioes  not  make  the  vote  he  {^ree 
a  valid  one.  This  has  already  been  decided.  Bnt 
it  is  a  very  different  question  whether  the  candidate 
in  the  minority  is  to  be  declared  elected,  beisatue 
certain  of  those  wbo  voted  for  another  candidate 
were  merely  aware  of  a  fact  which,  by  construction 
of  law,  disqualified  him.  Therefore  I  am  of  opinion 
that  the  maadamu*  cannot  go  in  the  present  case. 
Attorney  for  Crown,  Norcatt. 


Wednadan,  April  2%  18C8. 
Shaw  (app.)  p.  Hoai.Br  (reap.) 

BtltitiQ  hoiaa — Teim>orcay  ttrvcturt  on  riKtcauTit  for 

btttag  pwrpoia — (Jonviclim  for  coaducting  lit  busi- 

7UU  qfiamt  under  IG   d*  IT   Vid.  c,  119,  >.  3— 

"  Q(&s"  or  "phct" — CorulnKlioB. 

On  a  pieoa  of  ground,  forly-Jour  ganb  long  and  tix 

feet  Kide,  pari  of  a  raetcowte,  and  adjoining  and 
iamtdiat^  oittMik  Oia  grand  stand  indpsHrs,  and 
bomdtd  on  out  aide  by  Ae  iron  railitigi  of  luch  in* 
clamrt,   and  on   tht  ether  by  a  ptrmanant  woodsn 

paliiadt  fadng  ike  open  count,  a  Itaporary  tooodat 
ttnictvrt,  five  fett  high,  and  aiiUuml  a  roof,  and 
having  Iwa  frontagei,  teas  erecled,  in  which,  daring 
Uie  races,  the  biuinai  of  betlir^  was  airried  on  a* 

foltomt  1  A  board,  hoeing  on  i(  the  name  and  oddrett 
of  tba  pnmrielor  of  the  sirvclure,  wot  on  the  oalside 
of  it,  and  belling  lUlt,  containing  the  noma  of  lAe 
racthortei  and  lie  betting  prices,  and  the  odds  which 
theproprUlor  was  urilLng  lo  bet  upon  and  against 
earh  horst.  Inside  were  desks  facing  lo  each  frontage, 
at  each  of  which  a  clerk  sat,  uiilh  an  cpea  book  befort . 

Tbt  app^oKt,  on  behalf  oj  Ihe  prcpnetar  a/  the  stmc- 
Inrealio  rented  the  ground  for  lie  express  purpose, 
conducted  Ihe  business  at  one  Jrontage  of  the  structure 
iv  belting  ihe  odds  Kith  persons  on  lie  course  out- 
nde,  eaJtoJ  whant  dq>osiled  numa/ aiti  lie  appeltant, 
andrtctivtd  from  him  a  card  containing  ihe  terms  of 
thehtt,  and  each  bel  teat  recorded  by  liederk  in  the 
book. 
On  appeal  against  a  conaietion  of  lit  of^tdlant  bg 
justices,  under  sect.  3  of  Ihe  "Acl  for  the  Svppra- 
•  of  Betting  Houses"  l_\e  f  n  Vicl.  c.  U9\  for 
teting  sum  ivjfiwsi  at  about  mentiontd,  it  wot 
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Ex.J  Shaw  (app.)  r.  Moiilev  (rcsp.)  [Ex. 

Ueltl,  that  the  structure  in  (/ucstion  tens  an  "  otfice**  or  William  XichoU  as  aforesaid,  was  partitioned  off  or 

"/>/««'*  within  the  mcamiu/  of  the  statute,  ami  that,  divided  into  numerous  separate  portions,  and  thU 

there/ort^  the  appefhtnt  was  properly  convicted  of  the  upon  each  plot  of  land,  so  partitioned  off,  a  wooden 

offi.nct  laid  at/aimtt  him  under  sect,  3.  structure  was  erected  as  follows :    four  pieces  of 

^. .  .  .   ,  ,      .       ...        ,       ,  r^cantling  were  driven  into  the  ground  and  each 

This  was  a  case  stated  by  two  justices  for  the  structure  was  partitioned  off  on  each  aide  with 

borough  of  Doucaster,  under  the  stat.  liO  Jc  21  Vict,  i^^^^ds  about  5  feet  high,  the  iron   railings  abore 

c.  43,  for  the  opinion  of  the  Court  of  Exchequer  i„cntioned  being  on  one  side,  and  the  wooden  fenn 

as  to  the  validity  of  the  conviction  of  the  api)el-  ^^^^  above  mentioned  being  on  the  other;  each  of 

lant  under  the  following  circumstances  :  these  structures  presented  two  frontages,  and  the 

An  information  was  preferred  by  the  respondent,  structure  of  which  the  appellant  was  charged  with 

before  justices  m  ivtty  sessions,  on  the  IDth  Sept.  ^,^^'       ^^^  care  and  management  was  covered  with 

}5^.'',il^^r'"^*^  the  appellant,   under  sect.  8  of  the  ^^,^^  y.^^^^^  ^^^  ,,ad  ingide  it  boards  carried acrwi 

^u  ^.  I  \  V^^'  °;i.-*'  {^^^^^'"^^  1*®  ^^^  appe  lant,  on  ^^  ^s  to  form,  and  which  were  used  as,  desks  fronting 

the  10th  bept.  18(,^  at  Duncaster,  witluii  the  hnuts  each  way,  cast  and  west,  of  the  inclosure  ;  thatthen 

aud   jurisdiction  of   the   said  borough,   then   and  was  a  book  on  each  desk,  and  thtt  a  man  sat  at  the 

there  knowingly  and  wilfully  had   the  care   and  jesk,  and  recorded  the  proceedings  in  a  book  ae- 


consideration  for  an  assurance,  undertaking,  promise,  t,,^,  proprietor  of  the  structure,  the  said  W.  NichoU 

and  agreement,  express  or  inipued,  to  pay  and  give  ^-as  willin"'  to  bet 

thereafter  to  divers  persons  money  on  certain  events  .p,,^  app">llnnt  transacted  the  betting  bnshieet  it 

and  conlmgcncies  of  and  relatmg  to  a  certain  horse  ^no  frontage  of  this  .structure.     He  bet  the  oddi» 

race  or  howeraces  then  about  to  hapijen  and  bo  run  .j^  ^alf  sovereigns  to  one,  against  a  horse  called 

at  I)oncaster  aforesaid,  and  within  the  limits,  &c,,  K,,i  j^^  Arrant  in  the  Great  Yorkshire  Handicap; 

and  as  and  for  the  consideration  for  securing  the  i^,,  ret^eivcd  a  deposit  of  half  a  sovereign,  and  calkd 

paymeni,and  giving  to  divers  iKjrsous  moneys  on  ^^^  the  transaction  to  the  clerk  at  the  desk,  irho 

certain  events  and  con  ingencies  of   and  relating  ^,,^^^.^  j^  j^  t,,^.  ^^^  ^„j            ^^^  ^^^^  ^  ^ 

to  a  certain  horse-race,  ,S:c.,  contrary  to  the  form  of  ^.j^jg  ^  ^.„,j  ^f  ^^.^^.^  ^y.^  following  is  a  copv : 

the  statute,  &c.  tn^  v   ^   n  v- ^i.-    i.          *ii  •                 ^    i>' «    m 

The  apiHiUant  was  convicted  by  the  justices  of  i^tsi>ui.l  iuimedizitoly  tho  winuerbnsraspei  thescnle.  So 

the  olTenee,  and  adjudged  to  forfeit  and  pay  1*5/.,  oi'iccrion  ifiont-arda  will,  on  uuy  consiO&xatiou,  l«cin» 

and  also  IDs.  costs,  and  in  default  of  payment  to  be  laiuod. 

imprisoned,  with  hard  labour,  for  six  weeks,  unless  Other  similar  transactions  by  tho  appellant  with 

the  same  moneys  were  sooner  paid.  divers  persons  resorting  to  the  structore  on  thi 

The  case  stated  bv  the  justices  at  the  request  of  ^^^^"  ^^>^^^  September  were  proved,  and  that  thB 

the  apixjllant,  found  "the  following  facts  :-  appellant  both  received  and  paid  money  on  the 


T-v.nf  ti,«  ♦/>«.«  «.>„«,  :i    .f  n  „««..#  ^«   .o  1  ..i^f  events  of  the  dav.    The  appellant  was  the  onlj 

Inat  the  town  council  of  JJoncaster  as  lord  of  _  •     ■  i      *r        *«.    *..  ,     --.i     v  x.  n    iJi 

the  manor,  were  owners  of  the  soil  of  the  Doncasler  ^'T.   ^"*^^°  .^*l^^  ,«  ^'''''^  Jw?  ^'""-^^JS 

Town  Moor,  commonly  called  -  the  racecourse,"  on  T^^^^^'^'nlV''n1lt  /Z^Jf  '^'^    '""'^ 

a  portion  of  which  racecourse  stands  had,  at  various  ^^%P.?^l\^,;l,i^':  ''^^ZllT^^:.f.r.    tho    i«,^ 

times,  been  built,  the  ground  ui: on  which  they  were  , .  V'"-  /-^n^Ti    "i  *^?*^"^^  .before    the    josUfl* 

built,  and  al.o  that  adjoining  and  in  front?  being  [iT    '''^  ^V""  ^''^f^^'^^uy'^^^^^^^ 
inclosed  by  iron  railings  and  caUed  -The  Inclo-       iT\Tf^.'^t  I'-'vlil^^  i7o  i  'i  onTT^lf 

sure."    The  management  of  the  race  meetings  held  j!'^  ^^?  ^^,  V'     M'     "^^  -^    .f'  .'y^t  f^   J^J^ 

from  time  to  time  was  conlide<l  to  the  committee  of  ^l^'^  ^"^'^^'^  ^*^[  Vi*^  ''P."''''"  ""'  the  Court  of  Ex-      1 

the  town  council,   called  the  race  committee,   of  chequer  was  whether  it  was  so  or  not. 
which  committee  the  mayor,  for  the  time  being,  is        The  preamble  and  following  sections  of  the  Act 

always  ex  oficio  a  member.     The  public  are  ad-  are  material  for  the  purpose  of  this  report: 
nutted  to  tlie  stand  and  inclosure  at  the  September        The  preamble  recites  that  "  Whereas  a  kind  of 

races  by  guinea  tickets.  gaming  has  of  late  sprung  up,  tending  to  the  injiirj 

On  the  east  side  of  the  inclosure,  about  r>  foet  off,  and  demoralization  of  improvident  iiorsons  by  da 

is  a  permanent  wooden  palisade,  fonning  a  8i)aee  opening  of  places  called  betting  houses  or  ojffictf,  and 

within  it  44  yards  long  by   0  feet  deep  or  wide,  the  rtceiviutj  of  monet/  in  advance  by  the  owners  <ff 

which,  up  to  the  year  l^fiG,  was  not  employed  occupiers  of  such  houses  or  offices,   or  by  otbec 

during  the  races  except  for  the  purposes  of  tlie  persons  acting  on  their  behalf,  on  their  promises  to 

iwlice,  but  which  was  used  in  Sept.  18G7  iu  the  pay  money  on  events  of  horse  races  and  the  like 

manner  hereinafter  stated.  contingencies  ;  "   and    the  Act   then    proceeds  to 

()n  the  1st  Feb.  ISG?,  at  a  meeting  of  the  town  enact,  as  follows: — 
council,  it  was  resolved    that  the  said  space   of        Sect.  1 : 

ground  adjoining  the  iron  railings   should  be  let       ^o  /...a.v,.>i/-:.v.  .wu,  o.  n(;.fij>?ucv  shall  be  opencO,  kept, 

according  to  the  direction  of  the  committee,  and  in  or  uso-l  ftr  tho  i'nri-.o>c  of  tbo  owner,  occupier,  or  keeper 

accordance  with  that  resolution,  and  in  the  month  tbereor,  or  any  i-ers-.n  usin^,'  the  sum*,  or  any  perwn  » 

of  Aun-ust   nrev'ouslv  to  the  race  moetinir  in  Sent  ^'*"^*  ^  omploye'-l  by  or  for  or  nctnur  on  befaalf  of  waA 

VL/-  *        '  preYOU8i>  lo  luc  race  mcciing  in  otpc.  o^^T,op   occupier,  or  keeper,  or  i»ers<m  ludng  the  samsb « 

ibO/,two  members  of  the  race  committee  let  to  (/«,i./i),vjou /ian,.j  i/.t  cm.v  or  .u.iMj.7rm<-)if  o.in  an,  ,AamMr 

AVilliam  NichoU  for  G30/.,  "  the  use  of  tho  said  r.'M^r.'c-rHj  f.kf  ?itr^->>u"y  thereof, liotting  withi*ergon«rwuitliig 


one 


strip  of  land  at  the  east  end  of  the  grand  stand  then?to,  or  for  the  piin^se  of  nny  moaev  or  vatanbletttof 

;r.y.it>-..»^  #•-.-  *i.^*..  ^1  «.io     i.-io/i-»  bciiiic  reoeivcd  by  c*r  oii  r.>ehnli  of  such  oiwuer,  oooapBTt 

mcloburo,  for  tho  four  race  days  of  the  Sept.  1807  keoi«r,  or  i>eraou  ua  uforeaaid.  as  or  for  the  corudSSSSSi 

race  meeting, /or  the  purpose  of  holding  and  exhibiting  for  any  uaaiirunco,  unOertolrijig,  prouiiv,  or  a);Teement,  es- 

betting  lists,  ^-c."  I>rw8  or  iinplie*.!,  to  ijoy  or  jrive  tbereoftor  any  mon^  or 

bept.  lou7  the  said  Stnp  of  land,  so  let  to  the  said  or  aa  or  for  the  couiiidcration  for  securlnir  the  payiag  « 
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SiiAW  top.)  r.  MouLEY  (rcsj).') 


«>iue  othiur  i«r8on  of  any  money  or  valuiutlo  Thimr 
cL  event  or  ct-iitui^eiicy  as  aforo^n-l ;  :iii  I  every 

Loresaiil,  ur  any  ui  tboiu,  i.->  b-.-ic'iy  ■.Loci.iiVa  lu  lo 
uui&uice,  aud  coutrary  to  luw. 

• 
• 

.UK,  fV.uv,  ro-yui,  o.'  pljcc  opened,  kept,  or  uscil  for 

tea  aiiire^ud,  or  on^  of  tucm,  bh;ili  l>e  tukeu  and 

be  a  common  gnmiiiir  house  within  the  monniu-jr 

ct.  c.  I'V,  "  to  aiueud  tlic  law  coucenduj;  gained 


Km  v.-]io,  l-o*!njjthe  owner  of  any  hovxi\  «^.;'3.:'",  .votn, 
U.V,  urn  i<-nittn  U:)ing  tke  muuo,  Bhall  oitm,  kcc-p, 
ttaiuc  :'.>r  the  purjvoffcsheroiniicfoi-omeutioiiod,  wr 
theu ;  an'l  any  i-t'r'iou  who  tcin^^  the  ow.ier  or 
f  an5*  /iiii*.",  ."nonxt  ^jficef  oi-  offcc/  H''«'*'i  shall  know- 
will  lUly  jKrnuit  the  banio  to  l.e  ujitniel  by  any 
L»n  fwr  the  x>uriiose8  aforcHuld,  or  either  of  them  ; 
gfp-m  hidttj  (I'w  cni'c  or  mun.njfiuad  nf,  or  in  <:ny 
'^Uiin.j  III  t\^Hdnclin'j  th^.  b'uiMna  of  any  houee, 
1,  or  jilaijc  opened,  kept,  or  used  for  the  puri>ojiies 
or  either  of  thorn,  Buall,  on  eummoiy  conviction 
fore  any  two  jugtices  of  tlio  peace,  bo  liuMt;  to 
poy  ii:\':\'.  pc:ialty,  not  exoee'lin;,'  lui)?.,  atiHliu:!  L-v; 
•y  b'H-li  juMtlrcH,  and  uuiy  1*  further  aJ^iu'Uvvl  1  y 
^aa  to  ii.iy  Fiich  ousts  attending  such  convict  tun  i:<; 
.  jukticcTj  bliuil  beem  rea.'jouable  ;  and  on  the  llu:i- 
•f  SM.'h  poi-ilty  and  costj.  or  in  the  llrat  iuarjuce 
vi'l  jnsricos  i:  shall  seem  nt,  may  l)e  committed  to 
on  iraol  or  hoiuo  of  correction,  with  or  withont 
ur,    for   ujjy   time   uut  oxtfaeding  six   culuiuuir 


y,  Q.  C.  (with  him  was  C.  G.  Merewciher),  in 
•f  the  case  for  the  appellant,  urged  that 
no  oiTence  unless  it  was  within  the  statute, 
?nde(l  that  the  structure  in  question,  and 
:t  of  which  the  appellant  had  been  con- 
id  fined,  was  not  either  an  "office"  or  a 
witliin  the  meaning  of  those  terms  in  the 
The  preamble  of  the  Act  shows  that 
n  horse  races  is  not,  nor  was  it  meant  to 
bited  by  this  statute.  [Maktix,  B.— "WHiat 
llant  here  was  convicted  of  doing  is  not 
n  a  racecourse  in  the  ordinary  sense  of  the 
The  Act  was  levelled  not  against  tiie  usual 
irn,  b^ng  accustomed,  and  popular  practice 
g  which  always  takes  place  upon  every 
«  in  the  kingdom,  but  was  directed  against, 
ntendcd  to  put  down  and  suppress,  tluit  per- 
id  d:inj;cT0U3  system  which,  as  the  preamble 
ct  truly  enough  said,  had  "of  late  sprung 
>peniug  "betting  houses"  or  "offices"  in 
Lt  wa:s  in  fact,  against  the  "hells,"  the 
ascertained  betting  houses  of  a  i)oruiancnt 
'.  and  the  gambling  that  was  carried  on 
that  the  Act  was  pointed,  and  not  a 
y  wooden  structure,  without  a  roof  even, 
nd  here  described,  nor  betting  on  a  horse- 
1  racecourse.  The  second  section  of  the 
flrs  some  light  on  the  first  section.  Tliis  was 
>t  a  "common  gaming  house."  [Kelly, 
is  imxiossible  to  read  the  description  of  this 
the  case  and  not  to  see  that  it  comes 
witliin  the  statute.]  Can  it  be  doubted 
Legislature  never  contemplated  stopping 
pon  racecourses?  [MARTnf,  B. — I  have  no 
at  they  intended  to  prevent  that  kind  of 
•here  one  man  receives  all  the  money  before 
it,  and  then  often  runs  away  and  cheats 
y.]  Their  object  waste  prevent  pennanent 
iiouses,  and  not  that  which  may  be  done 
1  over  the  course.  Again,  the  structure  in 
waa  not  an  "office"  or  "place"  ejusdem 
!th  a  "  house  "  or  "  room,"  also  mentioned 
me  section,  and  therefore  was  not  within 
The  effect  of  the  letting  of  this  space  by 
coancil  to  this  man  NichoU  was  to  confine 
definite  limited  space  that  which  any  and 
y  might  otherwise  lawfully  do  in  ever}- 
t  of  the  racecourse,  and,  if  betting  ^rere  an 
as  thus  lessened  and  mitigated  thereby ; 
,  no  distinction  between  what  was  done 


[Kx. 


here  and  tlie  betting  under  the  trues  in  Hyde-park, 
which  was  lawful.    He  cited 

iJoaycU  v.  C(tU<rns  (in  eiTor  from  the  C.P.),  12  L.  T. 
Ifq).  N.  S.  355 ;  10  C.  B.,  N.  6.,  7G6 ;  81  L.  J.  15?, 

c.  r. 

ISlci'jh  (with  whom  was  MtlUsh,  Q.  C.)  for  tho 
resivjndent,  was  not  called  upon  to  support  tho 
conviction. 

Kkllt,  C.  B.— I  am  of  opinion  that  the  decision 
of  the  justices  in  this  case  was  right,  and  conse- 
quently that  the  respondent  is  entitled  to  the  judg- 
ment of  the  court  in  his  favour.  The  question 
arising  for  our  consideration  upon  the  construction 
of  this  statute,  is  whether  this  "stnicture,"  as  the  case 
calls  it,  was  a  "house,  office,  room,  or  other  iihice, 
opened,  koi>t,  or  used"  for  the  purposes  mentioned 
in  the  Act,  and  which  the  Act  itself  was  intended 
to  prohibit.  Now  let  us  look  at  the  descriptiun  of 
the  structure  in  question,  as  stated  in  the  case  itself. 
[Tile  learned  Chief  Baron  here  read  that  part  t;f  the 
ease  containing  the  description  of  the  structure,  and 
then  proceeded  ns  follows  :J  If  this  structure  be  not 
an"ol!ice"  or  "place"  used  for  betting  purposes, 
then  this  Act  of  Parliament  is  of  no  effect  and 
powerless.  It  would  only  be  for  the  court  to  adopt 
the  contention  of  the  apiiellant,  and  to  decide  that 
this  structure  was  not  within  the  Act,  in  order  to 
enable  any  and  everybody  who  might  be  inclined 
here:ifter  to  set  the  statute  at  defiance  to  erect 
similar  structures  in  any  part  of  the  kingdom,  and 
carry  on  similar  jirocecdings  within  them  with 
IKjrfect  impunity.  It  makes  no  matter  whatever,  ui 
my  opinion,  whether  the  structure  had  or  had  not 
got  a  roof  ui)on  it,  or  whether  or  not  it  was  fastened 
to  the  ground  by  any  means,  or  was  moveable.  It 
clearly  was  a  structure,  a  building,  an  "  olBce,"  a 
"place"  within  which  the  business  of  betting  could 
be,  was  intended  to  be,  and  in  fact  was,  conducted 
and  carried  on,  and  clearly,  therefore,  was  an  "office" 
or  "place"  within  the  meaning  of  those  words  in  the 
statute.  That  being  so,  the  next  question  is,  was  the 
business  which  the  appellant  was  i)roved  to  be  therein 
conducting,  such  a  business  as  is  prohibited  by  the 
statute  ?  Let  us  first  see  what  was  the  intention 
of  the  Act  of  Parliament.  The  preamble  of  the  Act 
recites  that  "  Whereas,  a  kind  of  gaming  has  of  late 
sprung  up  tending  to  the  injury  and  demoralisation 
of  improvident  persons,  by  the  opening  of  places  < 
called  betting  houses  or  offices,  and  the  receiving  of 
money  in  advance  by  the  owners  or  occupiers  of 
such  houses  or  offices,  or  by  other  persons  acting  on 
their  behalf  on  their  promises,  to  pay  money  on 
events  of  horse  races  and  the  like  contingencies." 
Now  d<K^s  not  that  exactly  and  precisely  answer  to 
and  describe  the  business  which  the  appellant  was 
carrying  on  within  this  structure?  It  is  exactly 
the  kind  of  gaming  which  in  the  present  case  was 
effected  by  means  of  the  structure  or  "  office  "  in 
question.  Again,  how  was  the  betting  here  ef- 
fected ?  [The  Chief  Baron  here  read  from  the  case 
that  piurt  of  it  describing  the  proceedings  which 
took  place  within  the  structure.]  Here  we  see  a 
deposit  of  half  a  sovereign  is  paid  to  the  appellant, 
a  card  is  given  by  him  to  the  depositor  undertaking 
to  pay  him  (the  depositor)  the  odds  of  six  lialf 
sovereigns  to  one,  if  the  given  event  or  contingency 
betted  upon  shall  occur.  Now  that  is  exactly  the 
evil  which  is  guarded  against  in  the  preamble  of 
tlic  Act,  "  the  receiving  money  in  advance  by  tho 
owner  or  occupiers  of  such  houses  or  offices,  or  by 
persons  acting  on  their  behalf,  on  their  promises  to 
pay  money  on  events  of  horse  races  and  tho  like 
contingencies."  It  is,  to  the  very  letter,  the  very 
identical  thing  from  the  befiinning  to  the  end  which 
tlie  Act  of  Parliament  was  intended,  and  was  passed, 
to  prevent 
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[Ex.  Ci. 


Martin,  B. — I  am  entirely  of  the  same  opinion, 
and  think  that  the  structure  described  in  this  case 
was  both  an  "office"  and  a  "place"  within  the 
meaning  and  terms  of  the  statute  in  question.  What 
seems  to  me  most  analogous  to  this  structure,  and 
what  it  most  rcsembks,  are  those  moyeable  boxes, 
or  offices  on  wheels,  used  by  the  merchants  of  Liver- 
pool, at  the  docks  there,  and  in  which  a  clerk  sits, 
by  whom  the  business  of  loading  and  unloading  ships 
is  performed ;  and  I  have  no  doubt  whatever  that 
such  a  structure  as  that  would  be  an  "  office,"  or  a 
*' place,"  within  the  Act.  But  in  Uiis  case  there  is 
something  more  than  that ;  for  here  it  was  not  a 
moveable,  but  a  fixed  "  office  "  or  "  place,"  and  the 
owner  or  occupier  of  it  was  thus  fixed  to  one  spot. 
I  am  clearly  of  opinion  that  what  was  done  by  the 
appellant  in  this  case  was  illegal  under  the  statute. 
If  Mr.  Manisty's  argument  is  to  prevail  it  will  be 
necessary  to  import  a  proviso  into  the  Act  to  the 
efifect  that  '*this  Act  shall  not  be  construed  to  apply 
to,  or  to  operate  on,  any  racecourse." 

PiooTT,  B. — I  concur  in  opinion  with  my  Lord 
Chief  Baron  and  my  brother  Martin.  There  can  be 
no  doubt  that  the  principal  object  of  the  Act  of 
16  &  17  Vict.  c.  119  was  to  prevent  the  growth  of 
the  then  existing  mischief  of  "  betting  houses  "  in 
towns.  Luckily,  however,  the  language  of  the 
enacting  part  of  the  statute  is  larger  than  that  of 
the  preamble,  and  is  wide  enough  to  include  within 
its  prohibitions  persons  endeavouring  to  evade  or 
defy  its  provisions  by  carrying  on  the  betting  trade 
upon  a  racecourse.  The  proceedings  described  in 
the  case  are  precisely  that  kind  of  gambling  or 
betting  which  the  Legislature,  by  this  Act  of 
Parliament,  designed  to  put  an  end  to,  and  has,  I 
think,  notMng  in  common  with  the  ordinary  betting 
between  individuals  on  a  racecourse,  whidi  is  not 
prohibited  by  the  Ac^  The  circumstance  that  this 
office  is  a  temporary  structure,  and  built  of  wood, 
instead  of  being  buUt  of  brick  or  stone,  is,  I  think, 
quite  immateriaL  Mr.  Mauisty  says  that  the  effect 
of  our  deciding  against  the  appellant  will  be  to 
spread  the  evil,  which  now  is  confined  to  this 
limited  space,  over  the  whole  area  of  the  racecourse. 
But  that,  I  think,  will  not  be  so,  for  the  reason  that 
this  particular  kind  of  betting  can  only  be  carried 
on  in  an  "  office  "  or  "  place  "  of  some  kind,  having 
the  necessary  appliances  of  desks,  books,  lists, 
•lerks,  and  such  like;  a  very  dangerous  and  de- 
moralising state  of  things  which,  in  my  judgment, 
this  statute  was  expressly  meant  to  put  an  end  to. 

Conviction  affirmed. 

Attorneys  for  the  appellant,  Wright,  Bonner,  and 
Wright,  15,  London-street,  Fenchurch- street,  E.G., 
agents  for  Briggs  and  Crouch,  Nottingham. 

Attorneys  for  the  respondent,  Brookshank  and 
Galtand,  14,  GrayVinn-square,  W.C.,  agents  for 
Shirley  and  Atkinson,  Town  Clerk,  Doncastcr. 

Another  appeal  of  Keene  (app.)  v.  Morfeg  (resp.) 
against  a  similar  conviction  arising  out  of  the  same 
transactions,  and  involving  precisely  the  same 
question,  came  on  for  hearing  on  Monday,  April  27, 
when  liages,  Serjt.  (with  him  was  Pearce)  for  the 
appellant,  said  that,  as  the  case  was  precisely  on  all 
fours  with  the  above  case  of  Shaw  v.  Mortey,  it 
would  be  useless  and  improper  for  him  to  attempt 
to  alter  their  Lordships'  decision,  and,  therefore, 
he  should  offer  no  argument  on  behalf  of  the  ap- 
pellant, and,  consequently,  in  this  case  also,  the 
conviction  was  affirmed,  J/c/Z/VA  Q.  C.  and  Sleigh 
being  counsel  for  the  respondent. 


Reported  by  T.  W.  Sauhdbbs,  Esq.,  B«rrfit«r-«t-LMr. 
ERROR  FROM  THB  QURES'S  BXHCH. 

Tuesday,  June  16,  1868. 

(Before  Kellt,  C.  B.,  Chahitbli.,  B.,  Btlu,  J, 
WiLLEs,    J.,    Bramwell,    B.,    RUd    MOBTAaCB 

Smith,  J.; 

TcLK  r.  The  MsTROPOUTAir  Board  of  Wobki. 

The  2G  Vict.  c.  18  {the  Act  for  proi^dUM  tfffdlA 
gardens  and  pleasure  gnmndsy-'lu  oomairwciki^^ 
Places  irrevocably  set  apart  Jar  the  pMie  w  w 
enjoyment. 

The  object  of  the  26  Vict,  c  18,  is  to  provide  far  tksAm 
care  and  protection  of  gardens  or  ornamemUd  yronh 
already  set  apart  for  the  use  of  the  inkabitaMts ;  mi 
to  interfere  with  the  rights  of  owners  of  bad  moist 
set  apart. 

The  Act  only  applies  where  the  bmd  has  ftsea  tmsi^ 
cably  set  apart  for  the  use  <^  inhabitamts  ;  thai  is,  ■ 
some  way  (whether  by  vesting  it  in  trustees  or  elhsr' 
wise)  so  set  apart  for  their  use  as  to  give  them  a  rigk 
— legcU  or  otherwise — which  no  one  is  in  a  position  to 
revoke  or  put  an  end  to.  And  consegruentfy  it  does  mt 
apply  to  cases  where  the  obligation  {ifoaof)  to  albm 
them  the  use  of  the  land  has  been  created  by  eoctmats^ 
or  even  decrees  in  equity,  bindiwg  onlu  as  betwees  tie 
owners  qf  the  land  ana  of  adjoining  tandf  ami  capohk 
of  being  released  or  otherwise  got  rid  of  as  Uiwem 
those  parties.  Therefore,  where  the  onqf  obHgatim 
arose  by  reason  of  a  decree  of  partition  betwoen  o 
owners,  or  by  reason  of  covenants  between  them,  wUdk 
only  the  co-^noners  for  whose  ben^t  they  were  intesisi 
could  have  enforced,  and  which  they  eouid  also  ham 
released,  it  was 


Held,  by  the  court  below,  thai  the  prvneipal 
did  not  apply,  as  the  land  had  not  been  irrevoeabbf  stt 
apart  for  the  use  of  the  inhabitants,  cad  that  therefin 
the  d^endants  had  no  jurisdiction: 

Held,  by  the  Exchequer  Chamber,  thai  the  judgment  ef 
the  court  below  was  correct. 

This  was  a  writ  of  error  upon  a  judgment  for  tht 
plaintiff  in  the  Queen's  Bencn. 

Raymond  (Mellish,  Q.  C,  with  him)  appeared  for 

the  defendants. 

The  Attorney-General  (Sir  J.  B.  Karslake)  (/Ymfcr 
with  him)  appeared  for  the  plaintiff. 

The  facts,  argum^its.  Acts  of  Fariiament,  snd 
cases  cited  are  fully  set  out  in  the  report  of  ths 
case  in  the  court  below,  in  17  L.  T.  R^.  N.  S.  203. 

•  Kellt,  C.B.— The  question  for  our  dednon  i% 
whether,  under  the  first  section  of  the  26th  ^^ct  e. 
13  the  Metropolitan  Board  of  Works  are  entitled  to 
enter  upon  and  take  charge  of  the  enclosed  land  in 
the  middle  of  Leicester-square,  and  that  qnestion  is 
directly  raised  by  the  words  of  the  section.  Ths 
Act  recites  that  it  is  expedient  to  make  provisiQR 
for  the  better  protection  of  enclosed  gardens  or 
ornamental  grounds  which  ha>e  been  set  ^Murt  for 
the  use  of  the  inhabitants  of  any  puUic  sqmrs  or 
other  public  place  adjoining  such  guden  or  groondt 
in  any  city  or  borough;  and  the  sect  1  enacti^ 
"Where,  in  any  city  or  borough,  any  enclosed 
garden  or  ornamental  ground  has  been  set  ^Mot 
otherwise  than  by  the  revocable  penniailQn  of  the 
owner  thereof,  and  any  public  square^  Ac,  for  the 
use  and  enjoyment  of  the  inhabitants  theraof,  and 
where  the  trustees,  or  other  body  i^^cdnted  for  tht 
care  of  the  same,  have  neglected  to  keep  it  in  propv 
order,  or  where  such  garden  or  ground  Iim  not  ben 
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ested  or  placed  under  the  management  of  trustees, 
e^  for  the  care  of  the  same,  and  from  want  of  such 
ire,  or  from  any  other  cause,  has  been  neglected, 
le  Metropolitan  Board  of  Works,  where  the  same 
I  in  any  place  under  their  jurisdiction,  except  in 
!ie  City  of  London,  shall  take  charge  of  the  same, 
utting  up  a  notice  to  that  efifect  on  each  garden  or 
mamental  ground."  Now,  what  is  substantially 
tie  sole  question  in  the  case  is,  whether  the  enclosed 
round  in  the  middle  of  Leicester-square  has  been 
H  apart  otherwise  than  by  the  revocable  permis- 
ion  of  the  owner  thereof  for  the  use  or  enjoyment 
f  _  the  inhabitants  of  Leicester-square.  I  am  of 
pinion  that  to  comply  with  the  section  some  legal 
ight  to  the  use  of  the  square  must  have  been  con- 
nred  upon  the  inhabitants  thereof  or  upon  some 
ortion  of  them.  Has  that  been  done  ?  Looking 
t  the  facts,  I  do  not  find  that  a  legal  right  to  use 
he  enclosed  ground  is  vested  in  any  one  of  those 
nhmbitanta.  Before  the  year  1791  the  piece  of  land 
ow  called  Leicester-square  had  become  vested  in 
individed  moieties  in  the  devisees  of  two  former 
wners,  and  in  178G  a  bill  was  filed  in  Chancery  by 
he  owners  of  one  moiety  against  the  owners  of 
he  other,  praying  that  a  partition  of  the  property 
night  be  made.  Accordingly,  a  partition  was 
lecreed,  and  a  commission  for  the  purpose  of  carry- 
Dg  it  out  duly  issued,  directed  to  certain  commis- 
ionera^  who  divided  the  square  into  two  portions, 
he  one  comprising  the  houses  and  lands  which 
ormed  the  north  side  of  the  square,  the  other 
Deluding  the  houses  on  the  south,  east,  and  west 
idea,  and  the  square  garden ;  they  further  appointed 
hat  the  owners  and  proprietors  of  the  latter  portion 
liould  for  ever  keep  the  square  garden  in  repair  as 
k  aquare  garden,  in  like  manner  as  the  same  then 
ras.  The  partition  was  carried  into  effect  in  1791, 
ij  indentures  of  lease  and  release,  by  virtue  of 
rhich  the  last-mentioned  portion  was  conveyed  to 
r.  S.  Tulk,  and  certain  persons  in  remainder,  and 
he  other  portion  to  the  devisees  of  Elizabeth 
?enny ;  the  release  did  not  contain  any  covenant 
in  the  part  of  J.  S.  Tulk  to  keep  up  the  square 
garden.  It  is  unnecessary  to  consider  whether  the 
lecree  of  itself  has  the  force  of  such  a  covenant, 
Kcause,  if  it  had  not,  there  was  no  such  ob- 
igation  on  J.  S.  Tulk  to  keep  up  the  square 
(arden.  In  the  course  of  time  the  square 
rarden  passed  to  various  people,  and  in  1851 
lecame  vested  in  fee  in  James  Wyld,  who  bought 
t  for  the  purpose  of  erecting  there  a  building 
o  contain  amodel  of  the  globe.  Thereupon  the 
owners  of  the  rest  of  that  portion  of  the  square 
rhich  had  under  the  partition  become  vest^  in 
'.  S.  Tulk,  and  who  were,  therefore,  entitled  to 
he  benefit  of  the  covenant  made  by  his  grandson 
n  1808,  gave  notice  to  Wyld  of  their  intention  to 
irevent  the  building;  in  the  end,  however,  they 
greed  to  grant  Wyld  a  licence  to  erect  the  build- 
nflT,  and  to  maintain  it  for  ten  years  from  1851, 
.nd  that  agreement  was  carried  out.  It  is  worthy 
f  remark  that  during  those  ten  years  no  remon- 
trance  was  made  by  any  inhabitant  of  the  square. 
)Lt  the  expiration  of  the  ten  years,  Wyld  conveyed 
oe  moiety  of  the  square  garden  to  the  plainti£f, 
Ad  since  then  the  property  in  it  has  remained 
'ested  in  undivided  moieties  in  the  plaintiff  and 
V^yld  as  tenants  in  common  in  fee.  It  may  be 
tssumed  that  they  are  under  a  covenant  with  the 
twners  of  the  residue  of  the  two  original  moieties, 
Dto  which  the  square  garden  and  the  land  and 
laildinga  round  it  were  divided  by  the  partition, 
o  keep  up  the  inclosed  ground  as  a  garden,  but  it  is 
0  be  obaenred  that  no  such  covenant  exists  with 
he  inhabitants  of  the  houses  which  surround  the 
qoaie.  It  is  nowhere  suggested  that  any  of  the 
nhabitanta  can  daim  any  such  covenant,  or  that 
bere  ia  any  contract  to  that  effect  to  which  they 


or  any  of  them  are  parties.  The  case  rests  upon  a 
covenant  between  the  owners  themselves  to  keep 
up  the  inclosed  ground  as  a  garden,  and  upon  that 
alone.  Then  what  do  the  defendants  claim  ?  If 
they  claim  to  be  entitled  to  compel  the  covenantor 
to  keep  his  covenant,  their  rights  would  originate 
in  the  second  section  rather  than  in  the  first ;  but 
even  then  the  covenantor  could  only  be  compelled 
to  keep  up  the  square  as  an  inclosed  garden,  and 
he  could  perform  any  covenant  that  exists  by  re- 
storing it  to  the  position  of  a  garden,  and  by  means 
of  a  lock  and  key  might  exclude  every  one  from  it. 
The  condition  of  the  statute  is  that  the  ground 
to  which  it  applies  shall  have  been  set  apart  for 
the  use  and  enjoyment  of  the  inhabitants  of  the 
square  in  which  it  is,  and  if  that  condition  is  com- 
plied with,  and  the  ground  has  been  neglected, 
the  Board  of  Works  may  go  the  length  of  vesting 
it  in  a  committee  of  the  inhabitants  to  ket-p  as  a 
garden  ground  for  the  inhabitants  for  ever ;  or  if 
the  owners  and  the  occupiers  of  the  houses  sur- 
rounding it  do  not  agree  to  take  notice  of  it,  the 
Board  of  Works  may  vest  it  in  the  parish  vestry 
to  be  henceforth  maintained  as  an  open  street.  In 
the  present  case  the  inclosed  ground  is  vested  in 
two  proprietors  ;  and  it  may  be  that  they  are  under 
an  obligation  to  keep  it  as  an  open  square ;  but  if 
this  section  applies,  the  board  may  taike  it  entirely 
out  of  their  hands,  and  instead  of  merely  com- 
pelling them  to  keep  it  as  a  garden,  may  take  away 
their  exclusive  property  in  it,  and  throw  it  open  to 
the  public,  or  at  any  rate  to  the  inhabitants  of  the 
square,  without  paying  them  any  compensation.  It 
is  only  where  there  is  a  legal  claim  entitling  the 
inhabitants  as  a  matter  of  right  that  the  Act  ap- 
plies, and  there  is  no  such  right  here ;  the  utmost 
extent  of  the  liability  of  the  owners  is  to  keep  the 
inclosed  ground  as  a  garden,  and  there  is  no  duty 
to  throw  it  open  to  the  public.  The  ground  has 
never  been  set  apart  for  the  use  or  enjoyment  of 
the  inhabitants  of  the  square,  and  the  board  can- 
not enforce  its  powers  there.  I  think,  therefore, 
that  the  judgment  of  the  Court  of  Queen's  Bench 
should  be  afllrmed. 

CuANNELL,  B.,  and  Bvles  and  Montague  Smith, 
JJ.,  concurred. 

Braxwell,  B. — I  only  wish  to  make  one  remark, 
and  that  is,  that  it  umst  not  be  supposed  that  I 
think  it  is  open  to  the  owners  of  this  land  to  build 
upon  it. 

Judgment  affirmed. 


NISI  PBIXJS. 


NORTHERN  CIRCUIT,  MANCHESTER. 

Thur$day,  Aug,  G,  1868. 

(Before  Hannen,  J.  and  a  Common  Jury.) 

Reg.  v.  John  Cleog.  (a) 

Perjury — Incompetency  of  witneu — Mistake  of  fact, 

J,  C.  was  indicted  for  perjury  committed  on  the  hearing 
of  a  summons  which  had  been  taken  out  against  him- 
self,  for  permitting  gambling  in  his  house  contrary  to 
the  tenor  of  his  licence,  under  the  Act  9  Geo.  4,  c.  Gl. 
Defendant  had  tendered  himself  as  a  witness,  repre- 
senting himself  OS  the  son  of  J.  C,  and  had  thereupon 
been  sworn  and  given  evidence  ott  behalf  of  J.  C,  who 
was  reatty  himself,  and  that  evidence  formed  t/te 
subject  of  the  present  indictment : 

Held,  by  Hannen,  J.,  on  the  auihoritv  of  Parker  v. 
Green,  31  L,J.,  AL  C,  133  ;  6  L.  T.Aep,  iV.  S.  4G, 
that  as  he  was  not  a  competent  witness  and  could  not 

(a)  Beported  by  J.  KiNQUOKsr,  Esq.,  Bsrrister-at-Ltw. 
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Eeo.  v.  SnErrABD  and  otuers. 


[Nisi  Fsxcs. 


(five  cciiience  in  las  own  Itelta/j]  the  motfi strafes  hail 
no  power  to  swear  him  or  rccfive  his  eiifiencCj  ami 
that  he  couhl  not  therefore  he  guilty  of  perjury. 

Indictment  for  perjury  committed  before  the 
mapistr.itos  at  Rochdale  on  2l8t  March  ISfiS. 

John  Clegjr,  a  iniblican,  was  indicted  for  pcrjnry 
committed  on  the  hearinjr  of  a  summons  thi^t  had 
been  taken  out  asrainst  him.  under  the  0  Geo.  4, 
c.  <il,  for  pennittinpr  gramblinjj  in  his  house  contrarj* 
to  the  tenor  of  liis  licence,  under  the  follovrinp  cir- 
cumstances. It  appeared  that  on  the  13th  March 
last  a  police  constable  was  passinjr  by  the  public- 
house  kept  by  defendant  late  at  nijiht,  and  on  look- 
ing through  the  window  he  saw  several  men  sittinjr 
in  a  n>ora  playinp  card?,  while  on  a  table  near  them 
were  s:)mo  coppers  and  a  jup  containinp:  beer.  On 
gain  in  .z  adnus>ion  to  the  iiouse  ihe  constable  told 
the  defendant  that  canl-playinir  had  l>een  going  on, 
and  that  he  should  summon  him  for  it ;  but  the 
defendant  and  the  men  asserteil  that  there  had  been 
no  card-playing  in  the  house.  The  name  **  J.  Cle^g  " 
was  over  the  door.  A  summons  was  obtained 
again«t  John  Clegg,  which  was  left  at  the  house 
with  clefendant*s  mother  (whose  name  was  Jane 
Clegg'^  to  be  given  to  him.  On  the  21st  March, 
when  the  summons  was  called  on  before  the  magis- 
trates, no  one  answered  to  the  name  of  John  Clegg, 
and  the  case  was  thereupon  pone  into  and  evidence 
taken  a*  in  the  absence  of  the  defendant.  At  the 
conclu<ion  of  the  case  the  defendant  came  forwanl, 
and,  r«?presenting  himself  to  be  the  son  of  John 
Clegrr,  tendered  himself  as  a  witness  on  his  behalf, 
and  he  was  thereupon  sworn  and  gave  evidence 
denying  the  charge  that  had  been  sworn  to  by  the 
policeman.  One  of  the  men  who  were  sworn  to  by 
the  constable  as  being  among  the  players  at  John 
Clegg's  public-house  on  the  evening  in  question  was 
also  called  as  a  witness  to  denv  that  there  had  been 
any  card-playing  in  the  house.  In  the  end,  how- 
ever, the  magistrates  convicted  John  Cle^g,  and  the 
defendant  and  the  other  man  were  both  indicted  for 
perjury,  the  other  man  pleading  guilty. 

Jonlm^  on  bdialf  of  the  defendant,  submittcil 
that  the  indictment  could  not  be  sustained.  The 
summons  was  in  the  name  of  John  Clegg,  who  was 
the  person  against  whom  they  wi:»lK'd  to  pn>ceed, 
and  it  wod  admitted  by  the  prosecution  that  there 
was  only  one  John  Clegg,  the  present  defendant. 
The  defendant  was  not  competent  to  be  a  witness 
in  his  own  behalf  in  a  proceeding  of  this  nature,  and 
the  magistrates  hod  therefore  no  power  to  administer 
an  oath  to  him  or  to  receive  his  evidence,  and  con- 
sequently no  perjury  could  be  committed  by  him. 
It  was  just  the  same  as  if  no  evidence  had  been  given 
by  him  at  all.  The  case  of  Parker  v.  O'rrtw,  ?>\  L.  J. 
(M.  C.)  133 ;  G  L.  T.  Kep.  N.  S.  4(),  was  a  case  in 
point,  and  arose'  under  the  same  Act  under  which 
the  summons  in  the  present  case  was  i3$ue<l.  It 
was  a  proceeding  under  the  9  Geo.  4,  c.  01,  sect.  21, 
against  an  alehouse-keeper  for  unlawfully  per- 
mitting persons  of  notoriously  bad  characters  to 
meet  together  in  his  house,  against  the  tenour  of 
his  licence :  and  it  was  then  held  that  the  defen- 
dant was  not  a  competent  witness,  and  could  not 
give  evidence  in  his  own  behalf.  He  submitted, 
therefore,  that  the  defendant  bi'ing  the  only  John 
Clegg — the  person  against  whom  the  summons  was 
issued— the  magistrates  had  no  power  whatever  to 
receive  his  evidence,  and  that  whatever  evidence  he 
gave  there  was  romwi  non  judice^  and  that  this  in- 
dictment therefore  could  not  be  sustained. 

Torr,  for  the  prosecution,  submitted  that  the 
prisoner,  havipg  represented  himself  tol>e  the  son  of 
the  John  Clegg  summoned,  and  been  sworn  as  the 
Bon  and  given  his  evidence  as  such,  could  not  now 
turn  round  and  take  advantage  of  his  own  trick. 


Hanken,  J.  thought  the  indictment  could  not  \ie 
sustained.  The  intenUon  was  to  summon  John 
Ciegfir,  the  licensee  of  the  house.  That  was  left  to  be 
served  by  the  mother,  and  then  the  prisoner  comes 
forwanl  and  by  a  trick  induces  the  magistrates  to 
l>elieveth^t  he  is  not  the  John  Clegg  summoEft!. 
Much  as  I  ray  regret  that  the  prisoner  shonU «• 
cape  the  consequences  oi  this  trick,  still  I  thii± 
that  it  was  not  competent  tor  him  to  give  cvidMsc. 
and  that  tlic  indictment  cannot  be  sustained. 

The  prisoner  was  then  diacharffcd. 


NORTHERN  CIRCUIT,  LIVERPOOL 

Friday,  Avg,  14,  ISOS. 

(Before  Kelly,  C.B.  and  a  Common  Juir.) 

Reg.  r.  Siiepfard  asd  oxnERS-Crt) 

Indictment  under  24  fr  25  Viet.  c.  97.  ».  10— £'ip*«V 
substance  in  condition  to  explode —  Whether  ncat^rii. 

5.  and  others  were  charged,  under  sect.  10  of  the  21vV-"» 
Vict.  c.  07,  with  feloniously  throwing  gHnpoiciv 
against  a  house  with  intent  to  damage  •* 

Heldy  by  Kelly,  C.B.  that  in  order  to  support  an  ia*rf- 
ment  under  this  section  it  is  not  enough  to  thoiP  tiapii 
that  minfMwder  or  other  erplosice  sufjstaace  vas  tknr* 
against  the  house  ;  but  U  must  al»o  b^  ihotra  th^it  tk' 
sulistance  was  in  a  condition  to  cxplotie  at  the  ii*t »' 
teas  thrown,  althowjh  no  actual  explosion  should  /issk. 

Indictment  in  first  count  charged  the  pris^nm 
with  feloniously  damaging  a  house  with  guDpow.!er. 
a  person  being  in  the  same. 

Second  count  charged  them  with  fclonitinflr 
throwing  gunpowder  agcunst  a  house  with  latent  to 
damage. 

The  prisoners,  Alexander  Sheppanl,  John  J  )lk7. 
and  Jtilin  Sheppard  were  charged  on  an  indictment 
franuHl,  as  to  the  second  count,  under  the  l^ih  sect 
of  the  24  &  25  Vict.  c.  07,  with  having  thrown  i 
bottle  containing  gunpowder  against  a  house  occa- 
pied  by  a  person  named  Joseph  Johnson. 

The  section  in  question  provides  that 

'\Vli.>s;'e^er  sliall  unlawfully  and  malici'''U.*ly  i -iie  t 
throw  iu,  into,  in^^u,  n^inst,  or  near  any  hrdl'Unc.  hf 
ermpowder  (<r  other  explosive  snbstauoe,  witli  iatcni  to 
destroy  or  d:iuu^fe  any  l>uU«liny,  or  any  euKii^o,  in:-rku: 
toolH,  flxtnrcs,  Koods,  or  cliattels  shaU.  wbetlier  <r  ncr.  is:^ 
explosion  talce  place,  and  whether  or  not  any  daaur^  t< 
caused,  be  puilt j  of  felony,  kc.  &c. 

This  was  a  trade  outrage  arising  out  of  a  strike 

among  the  colliers  at  the  Lindsay  pits  at  WbeUing 

near  Wigan.    Tlie  colliers  were  on  strike  and  th* 

prosecutor  was  what  is  called  a  "  knobstick,**  he 

continuing  to  work  at  the  collieries.    It  appeared 

that  at  about  half-past  one  o*clock  on  the  raomin; 

of  the  2 1st  March,  the  prosecutor  heard  footsteps  s 

of  some  one  walking  about  the  back  and  front  li 

his  house.    He  then  heard  sometliing  come  againn 

the  window  frame  and  fall  on  the  door  stone.  An>l 

then  saw  a  flash  of  fire;    it  made    no    noise  of 

bursting,  but  flared  up.    Ho  then  went  np  stars 

and  looked  out.  and  he  then  saw  a  man  goioc  a? 

the  "  brow  "  in  front  of  his  house,  and  two  other  men 

following.     On  the  following  morning  proscmti'T 

examined  the  window,  and  he  then  foand  ihsti 

hole  had  been  crushed  in  tlie  window  frame,  ai^i 

a  quarter  of  an  hour  after  a  policeman    p:ckt-i 

up  the  bottom  of  a  bottle  about  a  yard  ftoni  th: 

door.      Later   on    the    same  morning    pmsecnti-r 

also   picked    up    the    neck   of    the   bottle  vi'I". 

a  fuse  to  it :   and  on  the  mominir  after  that  he 

picked  up  about  three  grain*  of  gunpowder  near  the 

same  spot.    It  was  subsequently  ascertaineil  that  s 

short  time  previous  to  the  alleged  outrage  JoB*r 

and  Alexander  Sheppard  were  heard  in  conv««- 

(if)  Beporttt^  by  Joun  Kxxuhobn,  E*^,  UarriitMr^t-Lsv. 
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TuE  SpRisonEAD  SnxNiXG  Company  (Limited)  r.  Riley. 


[V.C.  M. 


I  the  course  of  which  a  f.ather  nin.l  son  were 
ncd,  towards  whom  the  two  prisoners  refer- 
evidently  entertained  a  strong  enmity,  and 
ne  of  them  seemed  to  suggest  should  be 
up. 

lit  the  same  time  the  three  prisoners  were 
igether  at  Jolley*s  house,  and  then,  according 

evidence  of  a  witness  named  Winstanley, 
as  present  in  the  house^  JoUey  got  a  bottle 
from  a  shelf  and  put  jwwder  into  it.  lie 
ut  A  fuse  in  the  bottle  and  gave  it  to  John 
ml,  and  told  liim  to  take  it  to  "  Studdy's  " 
ing  Joseph  Johnson's),  and  throw  it  through 
adow.  From  a  conversation  which  a  witness 
ith  the  prisoner  John  Shepnard  after  the 
t  outrage,  it  appeared  that  John  Sheppard 
that  he  had  been  engaged  with  a«nian  named 
head   in   the  proceedings  outside   Johnson's 

and  he  alleged  to  a  certain  extent  that 
head  had  assisted  him.  Broomhoad,  however, 
evidence,  though  admitting  that  he  was  pre- 
lenied  having  taken  any  part  in  the  affair. 
he  course  of  the  case,  one  of  the  jury  having 
led  the  fuse,  expressed  an  opinion  that  it  had 
tly  never  been  lighted,  as  there  were  no  traces 
on  it ;  but  Poj}",  on  behalf  of  the  prosecution, 
mmming  up  said  he  apprehended  it  did  not  at 
lify  whether  the  fuse  iiad  been  lighted  or  not, 
at  it  was  not  at  all  necessary  that  any  explu- 
lould  take  place,  in  order  that  this  imlictmcnt 
!  be  su.-'tained,  as  the  ofifence  consisted  in  the 
^  or  throwing  of  the  explosive  material, 
gh  no  damage  whatever  should  result. 

-,  on  behalf  of  the  prisoner  Jolley,  said  he 
.  contend  that  the  true  interpretation  of  the 
1  was  that  the  explosive  substance  must  1)e 
)ndition  to  explode  and  cause  damage  at  the 
t  was  thrown  or  placed  against  the  building; 
!iat.  unless  the  fuse  in  this  instance  had  a 
ipplie<l  to  it  at  the  time  it  was  thrown  at 
)!i's  house,  the  indictment  could  not  be 
led,  as  it  (the  gunpowder)  would  not  othcr- 
e  in  a  condition  to  explode  and  cause  damage, 
as  proceeding  to  argue  that  there  was  no 
ce  that  the  fuse  had  ever  been  lighted,  when 

.'f  Baron  Kellt  said  he  might  save  himself 
ther  trouble  on  that  point,  as  he  should  tell 
ry  that  unless  the  fuse  in  the  bottle  was  lighted 
time  the  bottle  was  thrown  against  the  house 
■ence  was  not  made  out.  "  But,"  his  lordship 
ned,  "  I  don't  say  that  it  is  necessary  that 
:ht  should  pass  from  the  fuse  to  the  powder 
bottle  and  that  an  explosion  should  take 
It  is  enough  to  constitute  the  offence  if  once 
:ht  was  applied  to  the  fuse  before  the  bottle 
irown,  although  it  might  go  out  before  the 
struck  the  house  and  no  explosion  actually 
?d  from  it."  Afterwards,  in  the  course  of  his 
ing  up  to  the  jury,  his  lordship  observed  that 
estion  was  whether  the  powder,  at  the  time  it 
irown  against  the  house,  was  in  a  condition  to 
y  with  the  words  of  the  statute.  There  were 
n  which  they  could  easily  suppose  it  possible 
plosive  substances  to  cause  damage  without 
plication  of  a  light  to  them  and  so  would  como 
.  the  statute.  As  for  instance  to  thrust  a 
i  of  lucifer  matches  against  a  window  would 
ste  the  offence  contemplated  by  this  Act  of 
mcnt,  because  the  mere  contact  would  cause 
to  explode.  But  if  anybody  merely  threw  a 
containing  gunpowder  that  would  not  comply 
be  conditions  of  the  statute.  If  the  fuse  was 
rhtcd,  it  could  not  cause  an  explosion,  and  it 
be  merely  throwing  a  bottle  against  a  house, 
aestion,  therefore,  came  to  be  this :  Was  the 
xr  lighted  ? 


Ultimately  the  jury  found  all  the  prisons  guilty, 
and  they  were  each  sentenced  to  three  months'  im- 
prisonment. 

Pope  and  Addison  appeared  for  the  prosecution. 

Torr,  for  the  prisoner  Jolley. 

Cottingham,  for  the  two  Sheppards. 

Attorneys  for  the  prosecution,  Mayhew  and  SonSy 
Wigan. 


V.C.  MAIilNS'  COXmT. 

Reported  by  O.  T.  £DWAai>3,  Esq.,  llarrliter-at-Law. 


May  8  and  July  31,  18C8. 
The  Sprixohead  SriPfNiNo   Company  (Limited) 

r.   HiLEY. 

Dannrrcr — Trades  union — Jurisdiction — C  Geo.  4,  c.  1 20 
— Injury  to  property — Injunction, 

A  tf)inning  company  being  ob/iyed  to  readjust  its  rate  of 
wages,  and  some  of  its  icorhnen  beiny  members  of  a 
tratles  union  association^  the  company  applied  to  such 
association  on  the  subject ;  and  the  president,  secretary,, 
and  two  members  went  to  the  mill,  and,  ajter  consul' 
tation,  expressed  themselves  content  with  such  re-ad- 
justment. On  the  same  day,  however,  those  workmen 
who  were  tneml/ers  of  the  association  gave  a  week's 
notice  and  left  the  mill.  The  association  then  posted 
a  notice,  which  iCfis  in  substance  a  warning  to  all 
workmen  not  to  hire  themselves  to  the  company  untit 
tJie  dispute  was  settled,  and  also  advertised  the  same 
notice  in  the  local  pnpers.  The  company  remon- 
strated, f)osted  a  counter  notice  of  warning,  and 
,fVed  a  bill  to  restrain  the  publication  and  posting 
of  such  notices  by  the  association^  charging  that 
workmen  were  by  the  threats  and  intimidation 
of  the  association  prevented  from  hiring  thanselves 
to,  or  remaining  in  tJte  employment  of,  tJie  com- 
pany;  that  the  company  were  maieriullly  injured, 
their  goodwill  much  lessened  in  value;  and  that 
they  were  losing  178/.  per  week ;  and  praying  an  in- 
junction. An  interim  order  was  granted,  and  two 
general  demurrers  put  in  : 

Held,  that  t1*e  threatening  or  intimidating  workmen 
from  hiring  themselves  to  or  retuaining  in  the  em- 
plofmtMt  of  a  tradesman  or  manufacturer  is  withist 
the  jurisdiction  of  a  court  of  equity,  because  it  is 
injurious  to  the  tracer's  property,  and  demurrers  over- 
ruledf  but  costs  reserved. 

This  case  came  on  upon  two  general  demurrers 
for  want  of  equity  to  a  bill,  filed  by  the  Springhead 
Spinning  Company  (Li  mited),of  Springhead  mill,  near 
Lees,  in  the  county  of  York,  duly  registered  and  incor- 
porated under  the  provisions  of  the  Companies  Act 
1S02,  with  a  registered  office  at  Springhead,  Oldham. 
The  bill  staterl  that  the  plaintiffs,  in  accordance 
with  the  memorandum  and  articles  of  association 
under  which  they  were  constituted,  carried  on  the 
business  of  cotton  spinners  et  Springhead,  Lees, 
near  Oldham,  in  and  upon  a  mill  and  factory 
belonging  to  the  plaintiffs  there,  and  employed  a 
large  number  of  hands  for  carrying  on  their  said 
business.  That  the  defendant  John  Riley  was  the 
president,  and  John  Butterworth,  the  secretary,  of 
an  incorporated  body  or  society,  calling  itself  "  The 
Operative  Cotton  Spinners',  Self-Acting  Minders', 
and  Twiners*  Provincial  Association,"  which  was  a 
voluntary  association,  supported  by  moneys  con- 
tributed by  the  members,  and  professing  to  bo 
bound  by  certain  rules,  and  having  for  its  object 
the  purposes  set  forth  in  the  address  or  preface  to 
the  book  of  rules.  The  association  consisted  of  a 
very  large  number  of  members,  amounting  to  some 
hundreds,  and  the  bill  alleged  that  it  was  therefore 
impracticable  to  make  them  parties  to  the  suit; 
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that  ihcy  were  also  a  constantly  fluctuating  body, 
tlie  defendunts  Kiley  and  Butterworth  being  made 
defendants  on  behalf  of  tlienisolves  and  the  othpr 
members.    The  address  in  question  was  headed : 

T»:»  the  Spinners',  Self- Actinir  Miuilers*,  and  Twiners*  Pro- 
yiucial  ARSociution  of  the  H4>n.>u;.'h  of  OKlbam  and  sur- 
rvniiuHnsr  distrietB, — SeFpected  workint;  men — Pennit  as  to 
offer  a  few  remarks  as  a  preface  to  the  following  ruletf,  which 
we  offer  for  j-our  consideratiou,  and  we  hoi>e  adoption. 
SoiiiethinfT  has  l«en  done  of  late,  and  much  more  planned 


worth,  and  two  other  members,  whose  names  wire 
unknown  to  the  plaintiffs,  and  who,  on  going  orv 
the  mill,  and  after  consultation. expressed  themselrei 
content  with  the  proposed  re-adju9tment.  Rowever, 
after  the  dinner  hour,  certain  of  the  hands,  king 
**  minders,"  gare  a  week's  notice  to  leare.  sod 
quitted  the  plaintiffs*  employ.  The  plaintiffs  thei 
alleged  that  there  were  many  persons  willing  snd 

^  competent  to  fill  the  situations  thus  vacated,  but  io 

u^Tatteml:itl^,lirrthe  KreatVorkV^^  or<J^r  to  prevent  them  from  Uking  such  empl<>yiii€iit 

]al»^uriu)r  cUi«h>3,  br  the  Government,  the  Press,  and  the  and  the  hands  who  had  left  from  re-engaging  them- 

more  iutelliKent  of  our  countrj-meii:  and  we  appeal  to  yon  gelves,   the  defendants,   OUt   of  the   monevs  of  the 

as  men  who  have  a  frrowmir  faith  m  their  social  elevation  „.^,^:!.»:^^     «-..^    i     lu^    t^u^^:^^    ...i^^^'.i    t^  v. 

tliatatthepresenttime  the  great  c.minK  event  in  the  pro.  association,    caused    the    foUowing    placard   tO  be 

gretiii  of  mankind  is  blending  onr  social  sympathies  tog«ther  posted  up  : — 

to  promote  the  jireat  i.rinciplcs  referred  to  a»>oye.  and  a  Wanted.    All  well-wishers  to  the  Opcntive  Cotton  Spb- 

very    short    peno.1   of    open   and    oiniest    work    would  ncrs.  \o.,  Awociat ion  not  to  trouble  or  cause  any  annofsaet 

4:hau^   the   aspect   of    society.     With    respect    to   this  to  the  SpriujPhead  Spinning  Company.  Lees,  by  knockuifit 

great    question    association    iniist    l-eoomc    the    aoknow.  the  doi^r  of  their  office  until  the  dispute  between  them  od 

leO+red  tenet  of  a  powerful  party  composed  of  all  classes,  the  Self^icting  Minders  is  finally  termiiuit*d.-By  SFedftl 

which  will  make  t}ie  movement  its  own,  mould  it  with  order.    Camxlus.  printer,  32.  Greaves-stnset.  Oldham, 

nil  Its  coucc>mitant   truths    into    form,  and  then  use  it  ,_^   ^^.      j*i            *-».i             «-n                    ui 

viirorously  in  promoting  the  cxtenbion  of  knowle^lce  and  That  the  defendants  Kiley  and  Butterworth  sUo, 

moral  and  social  culture  among  the  people,  and  of  harmo-  out  of  the  moneys  of  the  association,  and  in  Order 

Dioui^ly  fusing  all  classes  into  a  true  brotherhowl  with  a  j^  prevent  persons  from  entering  into  encagementi 

common  sentiment  and  a  common  mt  crest.     And,  woi^king        .*ikU       i»*'«r  •  .1 i»-^ 

men.  one  of  the  most  hopeful  signs  of  the  times  is  the  dev^  ^i"»  '"6  plaintiffs  for  carrying  on  the  said  biivioeii. 

lupment  of  the  principles  of  co-oi)eFation  which  is  making  caused   tO  be   inserted  ill   the    Manchesttf    GuttfdioM 

its  way  into  practice.    All  the  old  ix>Utioal  parties  seem  to  the  samc  notice,  and  also  in  the  OA/AcfiM  Cfironiek, 

ll^l!^Z,liriy''':^ ^^'?^ li^Z^t^t'i^ri  Ol'"""".  •^-''^•A  '"d  OlJkam  Es,,ress,  all  having, 

is  a  truth  in  ooK>penitiou  not   inimical,  but  beneficial  to  large  Circulation. 

humanity.    With  such  a  pros^iect  before  us,  working  men.  The   bill    then   charged   as   foUows: — '*The  Bsid 

is  there  any  among  us  wlio  is  content  to  stand  still  while  placards  and  advertisements  are  in  fact  part  of  s 

such  an  opiiortunity  of  rcapmg  the  harvest  of  a  wise  and  *^,               ,..        i«i*tu       -om              j    r  v- 

judicious  change  is  before  us?    We  appeal  to  you  for  your  scheme  of   the  defendants  John   Rilej  and  Juha 

assistance  and  support  in  the  accom]ilishmeut  of  those  Butterworth  and  the  said  association,  whereby  thcj 

objects  ill  which  you  have  an  interest  and  a  chum,  believing  i„  fact,  by  threats  and  intimidation,  prevent  persooi 

i^^bl'u?if.7„:'?iraT^^  muV.SISS'U'?'^^  f"'"'  hirin jthomwlve.  to  or.  ««jpting  work  fro. 

is  strength."    Each  of  you  is  a  centre  of  knowledge.    Then  the  plaintiffs,  and  there  arc  in  fact  divers  persons 

let  us  scatter  around  the  rays  of  truth,  that  they  may  in  and  in  the  neighbourhood  of  Springhead  afon- 

Mttlc  in  ever^rpndiiijr  circles  uiK.n  others   and  then  we  g^id  and  elsewhere  who,  by  reason  of  the  said  notices 

vliuU  have  fulfilled  one  of  the  noblest  conditions  of  life.  ,    ^,      i-  i  •!•*•            j          u«  t.  av                u     i  ^ 

Therefore,  it  is  with  c«wfidence  that  we  submit  the  follow-  and  the  liabilities  under  which  they  would  plaee 

ing  rules  as  the  liasis  of  our  association,  believing  them  to  tlieni  in  regard  to  the  said  association  if  they  diiflH 

be  an  efficient  Ktaiidnnl  by  which  the  just  rights  of  emidoyed  warded  such  notice,  are  intimidated  and  prarentcd 

B8  well  as  employer  may  l»e  mutually  respected,  without  a  ?..^,„  i.:«:„„  ♦i,„„,-«i„,r^  ♦«.  4i,«  ,«ia;««;4r.  »» 

ttcritiee  of  thkt  Jood  feeling  wUch  binds  t\icm  tirether  in  a  ^"J"}  ^^if^K  themselves  to  Uie  plaintiffs, 

community  of  interest.— Signc<l  on  Ijehalf  of  the  ^tovincial  The  bill    then  Stated    that  on    the    discovery  01 

Committee,   John   Riley,    chairman,   Jolm    Butterworth,  the    placards    and    advertisements,    the    plaintiffs 

secretary.    [Then  foUowed  some  hues  of  verse.]  ^r^te    to  the  printer    of   the    placards    and  the 

The  10th  rule  provided  that  in  case  of  disputes  publishers  of    the  newspapers;  the  reply  of  tk 

between  employers  and    their  workpeople    which  printer,  Carrodus,  being  tliat  he  receivcxl  the  cider 

•could  not  be  arranged,  the  operatives  should  bring  from  Kiley,  as  president  of  the  association;  tod 

the  question  before  the  local  committee,  who  should  of  the  newspaper  publishers,  that  the  advertiie- 

■take  means  to  insure  an  amicable  settlement  under  ment  was  onlered  by  Butterworth ;  but  as  to  the 

their  laws ;  but,  should  they  fail,  they  might  call  a  Guardian,  if  submitted  to  one  of  the  principals,  uit 

special  committee,  the  majority  of  whom  should  act,  ought  to  have  been,  it  would  have  been  rejected, 

giving  the  president  and  secretary  two  days*  notice.  The  plaintiffs  then  wrote  to  Riley  by  their  soliciton, 

The  11th  rule  provided  that  if  any  employer  refused  Messrs.  Summerscales  and  Twcedale,  compIaioiDg 

to  refer  to  arbitration  any  dispute,  the  provincial  of  the  loss  occasioned  to  them  by  the  placards  and 

committee  should  be  empowered  to  call  to  their  aid  advertisements,  but  received  no  reply.    They  then 

double  the  number,  whose  decision  should  be  final,  posted  a  public  notice  referring  to  the  placardi. 

A  strike  in  no  case  to  be  allowed  and  supported  by  warning  all    persons    in   the  neighbourhood,  and 

the  association  until  the  proceedings  pointed  out  saying    they    had    discovered    their    authors  and 

in  that  and  the  preceding  rule,  and  every  other  intended  to  take  proceedings  in  Chancery  againit 

means  which  were  available  and  proper,  should  have  them.    The  bill  then  charged  that,  notwitfastandine 

been  tried  without  effect.    The  20th  rule  was  to  the  such  notice,  the  defendants  still  threatened  and 

effect  that  if  any  dispute  arose,  causing  a  strike  or  intended  to  repeat  the  offence,  and  that  the  printer 

turn-out,  in  accordance  with  the  instructions  of  the  had  reprinted  and  republished  the  placards.    Tbs 

provincial  committee,  each  member  should  receive  bill  then  charged  that  the  business  carried  on  by  the 

^j.  per  we<^k,  and  1^.  for  each  child,  so  long  as  the  plaintiffs  was  one  of  considerable  magnitude,  and  the 

strike  continued,  and  for  twenty-six  weeks  after  if  goodwill  thereof  was  of  the  value  of  many  thousands 

they  should  be  deprived  of  work.    But  the  neglect  of  pounds.  That  it  was  essential  to  the  maintenancs 

or  refusal  to  look  for  work  should  forfeit  his  claim,  of  the  value  of  such  goodwill  that  the  plaintiffs'  buii* 

and  temporary  employment  should  be  set  against  ness  should  be  continued  as  a  going  concern,  and 

the  allowance.    The  same  sum  of  8«.  to  be  allowed  any  stoppage  of  the  plaintiffs'  mill  in  addition  to 

to  any  member  discharged  from  his  einidoynient  in  the  large  loss  arising  from  the  then  cessation  of 

consequence  of  any  duty  appointed  by  the  provincial  work,  greatly  depreciated  the  value  of  the  goodwill 

committee.  of  the  plaintiffs'  business,  and  was,  in  fact,  an 

The  bill  then  stated  that,  owing  to  changes  in  the  irreparable  damage  to  the  corpus  of  their  property, 

quantity  of  cotton  used  in  winding  and  spinning,  the  That  by  the  acts  of  the  defendants  thereinbefore 

plaintiffs  were  obliged  in  Feb.  180S,  to  re-adjust  complained  of,  the  plaintiffs  were  intended  by  the 

their  rates  of  wages,  and  they  invited  a  deputation  defendants  to  be,  and  were,  in  fact,  pcevented  fnoi 

of  the  **  minders  "  to  attend  at  their  offices.    This,  obtaining  any  i>ersons  willing  to  work  at  their  nid 

«hey  did  on  the  4th  March,  by  Kiley  and  Butter-'  mill  or  factor^-,  and   thereby  the  plaintiffs 
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■utaininK  kd  actiul  dama^  or  loss  anion  tiling  tu 
tbe  Bum  of  178/.  or  thereaboata  per  wct'k,  nod  wlto 
in  Addition  prereDted  from  mrryinf;  un  their  busi- 
DCM  ••  a  conlinuoiu  or  ftoing  cuncern,  whereby  the 
Tsltie  of  the  connu  ai  the  plaintiffs'  property  wna 
Mrioiulf  diminiihcd,  and  wu  pat  in  joopnniy  of 
bring  loat  entirely.    That  the  dcfcndBnCi  liilvy  niid 

Bntterworth  were  persona  of  no  property,  buing 
opermtiTC    joDrneymcn    eotton  apinncra 

It  10*.  a  week,  and  the  other  meinbcra  d: 

daiion  were  in  the  aame  poaitlon. 
The   bill  eontained    the  nbovc 

charge*,  anil  prayed  for  an  injunction  tu  i 

the  printing  and  publiihin);  the  ailvcrtiaeni 

qtmtioD   or  aimilar  unea,  only  vary! 

Inrni  them,  whereby  the  pr"~  ' 

would   be  daranifleil,  and  i 


The  Vicb-Chihcbllob  gianted  tlic  inteiiiu  in- 
jniiction. 

To  this  bill  two  demurrer*  were  put  in  for  want 
ol  equity,  one  by  Biley  and  Butterworth,  the  other 
by  CaiTudn*. 

Coltom,  Q.  C,  AJeajM,  Q.  C.  (of  the  Common  Law 
Hat),  aud  DardiirtU,  ap|H.'u^  in  aupport  uf  the 
dc[uurieri.~yo  relief  ia  SDUght  by  tliia  bill  except 
the  injunction,  dumagcs,  and  coata.  Tlic  jutisilio- 
tun  iiivuIceJ  ia  an  entirely  now  one,  and  liaa  nerer 
been  K-fiire  aHamed;  it  u  a  rcTival  of  old  dnya, 
tomtrwliut  analogous  to  tlie  court  of  the  Star 
Oumber.  Jii  Gtt  t .  Prilt^nl,  2  Swanst.  40:>  &  4i:t, 
Idnl  Eldun  drew  t)ic  ditlioctiun  betwecu  tlie  juria- 
dkiion  uf  court*  of  law  and  equity,  and  [aid  it 
dsTD  that  tliia  court  bad  no  power  to  interfere  iu 
Ot  cue  of  libef,  becauae  it  waa  puuiabablo  a*  a 
crine.  There  may  be  an  offence  agunat  tbe 
i  Geo.  1,  c.  129,  but  that  i*  outirely  cognisant  by  a 
oituiDiil  court.  The  old  Acta  have  all  been  awcpt 
i*ay,  and  the  only  Act  now  really  operative  ia 
!!  Vict.  c.  tf4.  lliera  are  aambers  of  tilings  in 
vUcb  tradesmen  aaflei;  u  by  riral  tiadera,  &c,,  yet 
U  court  cannot  Interfere. 

EmpcTvr  nf  Auili-ia  T.  Dav  md  Koamk,  3  Di;  G. 

F.  ft  J.  217;  -I  L.  T.  Utp.  N.  a  27i,  4Dli 
J&j.  V.  Z)™h.  (ii/m)i 

SnUm  V.  Tlie  Soutk-Eaitent  Sailinm  Comamu, 
L.  Rep.  1  Ex.  32 ; 
71*  mnedy  it  entirely  at  law  in  a  criminal  court, 
■ad  that  the  bill  diatinctly  thowa;  and  ^he  very 
fact  of  the  combination  being  for  an  illegal  purpose 
ii  1  pnrat  of  this.  Assuming  every  word  in  tbe  bill, 
u  it  must  be  assumed  on  demurrer,  to  be  true,  it 
■onid  be  roost  unduly  extending  the  remedy  by 
iijancttou  to  intofcre  with  the  penal  atatutes. 

Gkutt,  Q.  C.  and  Itm  In  stipport  of  the  bill.— 
Ibe  jurisdiction  now  inToked  depends  upon  certain 
known  and  well  recognised  principles  which,  once 
eitaUisbed,  the  new  principle  becomes  law : 

JVacnaby  t.  AUsO,  1  Bligh,  N.  ».  W  ; 

Oarki  r.  Fntman,  11  B«v.  112. 
Lord  Eldon  clearly  recognised  the  right  of  a  court  of 
equity  to  interfere  in  caws  of  damage.  In  Clarkt  r. 
t'rrtiMaii  it  was  also  a  question  of  property,  and  if 
Lnrd  Langdale  had  considered  that  there  was  the 
injurT  he  would  have  granted  the  injunction.  In 
JUaxiefU  r.  fl<^,  L.  B.  3  Lh.  App.  S07,  16  L.  T. 
Bep.  S.  fi.  180,  Lord  Cairns  expressed  doubts  as  to 
tba  dedrion  In  Ctarit  r.  fittman,  and  considered 
that  a  man  baa  a  proper^  in  his  name,  and  if  that 
is  injured  thii  oourt  will  interfere.  It  is  much 
man  twre^  for  Ihera  i*  an  actual  loss.  Kossuth's 
caa«  was  the  Mme  at  CamMlns'a,  and  thi*  very  point 
aiM«: 

l^iMflet  T.  BMe,  10  L.  T.  Bn.  S.  B.  G5 :  89  L.  J. 
451,  Oh.; 

JI,g.r.DrmU,iaWt.Vap.t(.S.K7i 
Kao.  Ca«— Tol.  T. 


r.  Kilti,  L.  lien.  2  Q.  a  SM  ;  IQ  L.  T.  Sep. 
<   ('■isipnBi/,  3 

17  I,.  T.  Eepi 

Baali  V.  (Jibioti,  .11  Beav.  .'>i;il) 

Sfixo  V.  rronao'lr.  L.  Kep.  1  ax.  App.idi;   14 

L.T,  Rep.  N.  8.314  i 
Pnnct  Albert  r.  SIrtmge,  1  U.  A  0.  ij. 

Ktant,  Q.  C.  in  reply. 

The  Vick-Ch4NCellob.— The  objci-t  nf  lhi»  Wll' 
ia  to  obtain  an  iiijunctiun  to  prevent  tliedtri'ndants, 
Itik'y  and  Butterworth,  who  are  the  prusidunt  and 
secri'tnry  of  a  aort  of  trades  union  a^9i.>ci:ilioii,  tho 
constitution  of  which  ia  act  out  in  tlK'  bill,  and  tlie 
defendant  Carroitna.  who  ia  a  printer,  from  printing 
and  publishing  ct-rtiiin  plocaida  and  ndti'itiacineiiti 
for  the  purpose  uf  intimidating  workmen  whi>  may  bo 
inclined  to  enter  the  aervicc  of  the  pbiiiiiilT*  froin 
doing  ao,  and  thereby  destroying  ur  inuteriolljr ' 
diminishing  Ihu  value  of  the  plaintiffs'  pniprrif 
employed  in  their  trade.  Tlio  defendants  Inive  Sled' 
demurrers  for  want  »f  equity  to  tbe  bill ;  iiud  there 
ia,  consequently,  no  dispute  as  to  I)k'  fncta  nt  the 
present  ataite  of  the  cause,  all  the  allegations  of  the 
bill  beiii(c,fur  the  purpoaesof  tlie  deuiurri'rd.  ndmittcd 
to  bc'  trill.-.  Tlie  qucation  I  liave  to  decide  i^i,  whether 
these  demurrers  arc  to  bc  allowed  or  uverraled  f 
The  bill,  afti.'r  setting  out  the  i-onatitution  of  the 
plnintilfs'  eumpany,  states  that  they  are  a  com|KUiy 
duly  rtRistvred  aud  incorporated  under  the  Cuni- 
IHiiiiL'S  Act  10t>2  [The  Vicc-Chaiiei'llnr  then  tead 
thu  Bubatancc  of  the  bill.]  Paragraphs  30  &  31  ara 
moat  in:Ltcrial.  [Tlie  Vice -Chancellor  read  tho 
parai^aphs.]  By  the  Act  of  the  II  Ueo.  4;  c.  IT.*, 
whicli  is  culled  The  Maatera'  and  Worltnieu'a 
Act,  the  title  of  which  i*  An  Act  to  repeal  the 
Laws  relating  to  the  Conibinatimi  i>f  Workmen 
and  to  malie  other  Provliiions  in  lii-u  tliercof,. 
it  ia  rocilcd,  "whereas  an  Act  waa  pa»*cd  in 
tlie  lost  session  of  Parliainuiit  iiilituliHl  An  Act  to 
repeal  tho  Laws  relative  to  tho  Combination  ol 
Workmen  and  for  jther  Purposes  therein  nientiuncd, 
by  whicli  Act  various  statutes  and  parts  of  atatutes 
relating  to  combinations  amongst  workmen  for 
fixing  the  wages  of  labour  and  tor  regulating  o> 
controlling  the  mode  of  carrying  on  any  luaiiufac- 
turc,  trade,  or  buaineas,  were  rejicnlcd,  and  iilhcr 
provisions  were  inailc  for  protecting  tho  frvo  cm* 
ploymcnt  uf  capital  and  labour,  oml  fur  punitbing 
corobinaljons  intcrfpring  with  sui'li  frec<lom  by 
means  of  violence,  (hreata,  or  intimidation.  And 
whereas  the  provision*  of  the  said  Ai-i  have  not 
been  found  effectual;  and  whereoa  sutli  cunibina- 
tiooa  are  injurious  to  trade  and  comineree,  dniiger- 
0U8  to  the  Imnquillity  of  tho  country,  anil 
eapecially  prejudicial  to  llic  interest  a  uf  alt 
who  are  concerned  in  them."  Tlie  Act  then  pro- 
ceeda  to  repeal  a  great  number  of  Acta,  and  by  the 
3rd  eectiou  enncta  as  follows  :  "And  )>c  it  further 
enacted,  that  from  and  after  the  pasaing  of  this  Act 
if  any  person  shall,  by  violence  to  the  person  and 
property,  or  by  threats  or  inliiuidation,  or  by  uiulcst- 
ing  or  ill  any  way  obstructing  aiiullier,  forco,  or  en- 
deavour to  force  any  joumvyman,  nianufacturer, 
workman,  or  other  person  hired  or  ern[jlovcd  in  nny 
manufacture,  trade  or  business,  to  ikpurt  fruni  hi* 
hiring,  employment,  or  work,  before  lliu  eiinie  shall 
be  Onisbcd,  or  prevent  or  euilcavour  to  pruvent  any 
journeyman,  manufacturer,  workman,  or  other  per- 
son not  being  hired  or  employed,  fruni  hiring  himself 
to,  or  froro  accepting  work  oreniployment  fiom  any 
peraon  or  iieraons;  or  if  any  iK-raun  sliidl  use  or 
employ  vioivnce  to  tbe  peraon  or  proiivrty  of  anutlicr, 
or  threata  or  intimidation,  or  shall  inulcKt  or  in  nny 
way  obstruct  another  for  the  purpi^se  uf  forclnj;  or 
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inducing  such  person  to  belong  to  any  club  or  asso- 
ciation, or  to  contribute  to  any  common  fund,  or  to 
pay  any  fine  or  iienalty,  or  on  account  of  his  not 
belonging  to  any  particular  club  or  association,  or 
not  having  contributed  or  having  refused  to  contri- 
bute to  an^'  common  fund,  or  to  i>ay  any  fine  or 
penalty,  or  on  account  of  his  not  having  complied  or 
of  liis  refusing  to  comply  with  any  rules,  orders, 
resolutions,  or  regulations,  made  to  obtain  an 
advance  or  to  reduce  the  rate  of  wages,  or  to  lessen 
or  niter  the  hours  of  working,  or  to  decrease 
or  alter  the  quantity  of  work,  or  to  regulate  the 
mode  of  carrying  on  any  manufacture,  trade,  or 
business,  or  the  management  thereof.  Or,  if  any 
person  shall  by  violence  to  the  x>erson  or  property 
of  another,  or  by  threats  or  intimidation,  or  by 
molesting  or  in  any  way  obstructing  another,  force, 
or  endeavour  to  force,  any  manufacturer  or  person 
carrying  on  any  trade  or  business  to  make  any 
alteration  in  his  mode  of  regulating,  managing, 
conducting,  or  carrying  on  such  manufacture,  trade, 
or  business,  or  to  limit  the  number  of  his  appren- 
tices, or  the  number  or  description  of  his  journey- 
men, workmen,  or  serx-ants,  every  person  so 
offending,  or  aiding,  abetting,  or  assisting  therein, 
being  convicted  thereof  in  manner  hereinafter  men- 
tioned, shall  be  imprisoned  only,  or  shall  and  may 
be  imprisoned  and  kept  to  hard  labour,  for  any 
time  not  exceeding  three  calendar  months."  Then, 
by  the  Act  of  1859,  there  is  an  explanation  and 
modification  of  that  Act  to  this  extent,  that  it 
enacts  "  That  no  workman  or  other  person,  whether 
actually  in  employment  or  not,  shall,  by  reason 
merely  of  his  entering  into  an  agreement  with  any 
workman  or  workmen,  or  other  person  or  persons, 
for  the  purpose  of  fixing,  or  endeavouring  to  fix, 
the  rate  of  wages  or  remuneration  at  which  they  or 
any  of  them  shall  work,  or  by  reason  merely  of 
his  endeavouring  peaceably,  and  in  a  reasonable 
manner,  and  without  threat  or  intimidation, 
direct  or  indirect,  to  persuade  others  to  cease 
or  abstain  from  work  in  order  to  obtain  the 
rate  of  wages  or  the  altered  hours  of  labour  so  fixed 
or  agreed  upon  or  to  be  agreed  upon,  shall  be 
deem(»d  or  taken  to  be  guilty  of  molestation  or 
obstruction  within  the  meaning  of  the  said  Act.*' 
That  is  the  Act  I  have  already  referred  to,  the 
C  Geo.  4.  Tliese  Acts  have  received  an  authorita- 
tive construction  in  the  judgment  or  rather  the 
direction  of  Bramwell,  B.  to  the  jury  in  the  case  of 
ling.  V.  Druitt,  which  is  well  known  as  the  case  in 
which  the  tailors  were  tried  for  the  system  of 
**  picketing,"  which,  it  was  said,  amounted  to  an 
intimidation  of  the  journeymen  tailors,  which  took 
place  in  the  course  <if  last  year.  I  refer  to  that 
judgment  with  gn^at  satisfaction  :  it  is  a  most  lumi- 
nous exposition  of  the  law,  and  I  entirely  concur  in 
it.  The  8u])stnnee  of  it  is  this  ;  that  every  man  is 
at  liberty  to  piTsuade  others,  in  the  wonis  of  the 
Act  of  l*arliament,  by  persuasion  or  otherwise,  to 
enter  into  a  combination  to  keep  up  the  price  of 
wages  or  the  like ;  but,  directly  he  enters  into  a 
combination  which  has  as  its  object  intimidation  or 
violence,  or  interfering  with  the  perfect  freedom  of 
action  of  another  man,  it  then  becomes  an  offence 
not  only  at  common  law,  but  also  an  offence  punish- 
able by  the  express  enactment  of  the  Act  of  the 
G  Geo.  4.  It  is  clear,  therefore,  that  the  printing 
and  publishing  of  these  ptacanis  and  advertisements 
by  the  defendants,  admittedly  for  the  purpose  of  in- 
timidating workmen  from  entering  into  the  service 
of  the  plaintiffs,  arc  unlawful  acts,  punishable 
by  imprisonment  under  the  6  Geo.  4,  which 
I  have  cited,  and  a  crime  at  common  law. 
But  if  these  acts  amount  to  the  commission 
of  a  crime  only,  it  is  clear  that  this  court  has  no 
jurisdiction  to  restrain  them.  In  the  celebrated 
case  of  Gee  r.  Pritchard,  2  Swanst.,  which  is  well 


known  as  a  case  before  Lord  Eldon,  the  obiect  of 
which  was  to  restrain  the  publication  of  iettm 
written  by  the  plaintiff  to  the  defendant,  I^id 
Eldon  says,  "  The  pubUcation  of  a  libel  is  a  cxiM^ 
and  I  have  no  jurisdiction  to  prevent  the  commiiaoa 
of  crimes,  excepting  d  coarse  aach  cases  as  belong  ts 
the  protection  of  infants,  where  a  dealing  with  ■ 
infant  may  amount  to  a  crime,  an  exception  aiiaii 
from  that  i>eculiar  jurisdiction  of  this  oourL**  Tkm 
a  little  lower,  in  the  same  page,  Lrord  Eldon  ign 
interrupts  the  counsel  by  saying,  **  I  will  reliev«yai 
also  from  that  argument;  the  question  will  It 
whether  the  bill  has  stated  facts  of  whicJi  the  ooart 
bound  to  protect.  The  injunction  cannot  be  mill* 
can  take  notice  as  a  case  of  civil  property  whidiit  ji 
tained  on  any  principle  of  this  sort,  that  if  a  lettB 
has  been  written  in  the  way  of  friendship,  either  thi 
continuance  or  the  discontinuance  of  that  f riendihb 
affunls  a  reason  for  the  interference  of  the  comt' 
Lord  Campbell  in  the  oelebiated  case  of  the  Emum 
of  Austria  v.  Day,  8  De  G.  F.  &  J.  239,  which  I  wffl 
again  refer  to  in  a  moment,  quotes  tliat  passage  vith 
approbation.  He  says,  "For  this  language  (oameiT', 
that  the  court  will  not  intefere  to  prevent  a  Giiw) 
I  have  the  high  authority  of  Lord  E  don,  who^  in 
Gee  V.  Pritcliard,  on  the  question  of  grutingm 
injunction  against  the  publication  of  a  libel,  in^ 

*  The  publication  of  a  libel  is  a  crime,  and  I  hsfe 
no  jurisdiction  to  prevent  the  commission  of  criiM%* 
adding,  what  is  most  pertinent  to  the  present  cmtt 

*  the  question  will  be  whether  the  bill  has  stated  fecti 
of  which  the  courts  can  take  notice,  as  a  cote  tf 
civil  property  which  it  is  bound  to  protect*"*  Those  brt 
words  are  printed  in  italics.  The  jurisdictian  of 
this  court  is  to  protect  property,  and  it  will  inter- 
fere by  injunction  to  stay  any  proceedings,  whethv 
connected  with  crime  or  not,  which  go  to  the  imae- 
diato  or  tend  to  the  ultimate  destruction  of  pn- 
I)erty,  or  to  make  it  less  valuable  or  comfortable 
for  use  or  occupation.  It  will  interfere  to  pre- 
vent the  destruction  of  property,  as  shown  by 
a  case  cited  by  the  counsel  for  tlic  plaintiffi^ 
of  Lowndes  v.  DettU  (jsuiira\  which  was  a  vciy 
remarkable  case,  where  Mr.  Lowndes  and  Ui 
son  were  in  possession  of  very  large  estates.  The 
defendant  Bettlc  conceived  that  ho  was  entiikd 
to  those  estates.  Time  had  run  against  him  yesit 
and  years  ago,  if  he  ever  had  a  title,  but  nerer* 
theless  he  thought  he  would  keep  his  title  v^ 
by  entering  upon  the  plain tiff*s  property  and  jmt 
amusing  liimsclf  by  cutting  down  a  tree  or  diggisg 
up  the  turf.  Tills  b^uunc  such  an  intoletaUe 
nuisance  to  Mr.  Lowndes  that  he  could  bear  it  no 
longer,  and  filed  a  bill  for  an  injunction.  It  vsi 
argued  on  behalf  of  Uio  defendant  that  this  was  s 
mi>rc  trespass,  and  not  within  the  jurisdiciioo  of 
this  court.  Nevertheless,  in  a  most  elaborate  jod^ 
nieut,  Kindersley,  V.  C,  granted  an  injunctisn 
liecause  there  was  a  repeat^  act  of  trespass  vfakh 
wont  to  the  destruction  of  property,  and  it  was  the 
duly  of  this  court  to  protect  iiroperty  against  such 
intrusion.  The  familiar  cases  of  lit^t  and  ut^ 
nuisance,  and  trade-marks  will  illustrate  what  I  hsn 
said,  namely,  that  the  court  will  interfere?  wbeie  the 
acts  complained  of  go  to  the  destruction  of  material 
diminution  of  the  viidue  of  property.  It  is  distinctly 
charged  by  this  bill,  and  it  is  consequentlr  si^ 
mitted  by  the  demurrers,  that  the  acts  of  the  deta- 
dauts  wlucli  are  complained  of  do  tend  to  the  in- 
mediate  destruction  of  the  value  of  the  pluntiffs* 
property.  [The  Vice-Chancellor  read  the  SOth  and 
3l8t  paragraphs  of  the  bill,  iriiich  he  had  befoit 
read.]  If  the  defendants  Biley  and  Bnttetmth 
had  carried  on  a  manu&ctory  in  the  wfig**'*"*^ 
hood  of  the  plaintiffs'  works,  and  had  ^  M^ 
process  poured  noxious  vapours  into  the  pbdii- 
tiffs*  mill  to  such  an  extent  as  to  rente  it 
impossible  for  them  to  procure  workmen  to  cany 
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oii_  their    operations,    that    wonltl    have    been    a 
nouanee  tendinis  to  the  destruction  of  the  plain- 
tiffs*    projiorty    which    this    court    would     have 
Teatrained   by  injunction.     And  so  it  would  if  the 
defendants  had,  by  darkening  their  nncient  lights, 
rendered  it  impossible  or  oven  difHcult  to  carry  on 
their  trade;  and  so  if  the  defendants  had,  by  con- 
■tmcting  a  material  obstruction,  such  as  building 
«  wall,  rendered  the  access  by  the  workpeople  of 
4lie  plnintififs  to  their  mill  impossible.    Why  should 
the  defendants  be  less  amenable  to  the  jurisdiction 
of  this  court  because  they  proceed  to  destroy  the 
ralue  of  the  plaintiffs' property  in  another,  but  not 
less  efficacious,  mode,  namely,  by  their  threats  and 
intimidation  rendering  it  impossible  for  the  plain- 
tifffl  to  obtain  workmen,  without  whose  assistance 
the  property  becomes  utterly  valueless  for  the  pur- 
pOKs  of  their  trade?    The  truth,  I  apprehend,  is 
that  the  court  will  interfere  to  prevent  acts  amount- 
ing to  crime,  if  they  do  not  stop  at  crime,  but  also 
go  to  the  destruction  or  deterioration  of  the  value 
of  property.    That  was  the  principle  upon  which 
the  court  restrained  M.  Kossuth  with  regard  to  the 
Hun^rian   notes  in   the  case  of    the  Emperor  of 
Austria  v.  Day  (supra).     At  page  232  of  the  judg- 
ment Campbell,  L.  C.  says :  "  In  arguing  the  appeal 
In  this  court,  the  counsel  for  the  plaintiff  have 
entirely  repudiated  any  claim  to  the  injunction  on 
the  {H^und  of  a  mere  invasion  of  any  prerogative  of 
the  plaintiff,  as  a  reigning  sovereign,  or  of  the  notes 
bein^  to  be  used  to  effect  a  revolution,  or  for  any 
political  purpose,  and  they  have  very  freely  ad- 
mitted  that    this    court    has    no    jurisdiction  to 
interfere  merely  with  a  view  to  prevent  revolution, 
and  that  it  is  only  to  prevent  an  injury  to  property 
that  in  a  case  like  this  its  aid  by  injunction  is  in- 
▼oked."    At  page  23.%  Lord  Campbell  again  says, 
"Now  I  am  clearly  of  opinion  that  the  plaintiff 
here  states  unlawful   acts  and  intentions  of  the 
defendants  by  which,  if  not  prevented,  a  damage 
will  be  done  to  the  property  of  the  plaintiff,  as 
•overeign,  and  to  the  property  of  his  subjects  whom 
he  has  a  right  to  represent  in  an  English  court  of 
justice."  And  at  page  230  his  lordship  again  quotes 
that  passage  from  Lord  Kldon,  that  the  court  will 
not  interfere  to  prevent  a  crime,  but  the  (luestion 
will  be  whether  the  bill  has  stated  facts  which  the 
eourt  can  take  notice  of  us  a  ease  of  civil  rights 
which  it  is  bound  to  protect.    Knight  Bruce,  L.  J. 
expresses  himself  to  the  same  effect,   and  there 
is  one  rcmakable  passage  in  the  judgment  of  Turner, 
L.  J.,  wliich,  I  think,  puts  the  matter  upon  a  most 
satisfactory  footing.    Turner,  L.  J.  says  that  the 
effect  of  the  introiluction  of  these  spurious  notes  by 
Kossuth  into  the  kingdom  would  l>e  "  lo  endanger,  to 
prejudice  and  to  deteriorate  the  value  of  the  exist- 
ing circulating  medium  ;  and  thus  to  affect  directly 
all   the  holders  of  Auistriau  bank  notes,  and  in- 
directly, if  not  directly,  all  the  holders  of  property 
in  the  state.    The  same  great  authority  to  which  I 
have  referred  (he  is  referring  to  Vaitcl)has  very 
clearly  pointed  oat  these  consequences.    But  it  is 
said  that  the  Acts  proiMsed  to  be  done  are  not  the 
subject  of  equitable  jurisdiction,  or  that  if  they  are, 
the  jurisdiction  ought  not  to  l)e  exercised  until  a 
trial  ai  law  shall  have  been  had.    To  neither  of 
these  propositions  can  I  give  my  assent.*'     Now 
comes  the  inssnge  on  which  I  mainly  rest.    "  I  ac^roe 
that  the  jurisdiction  of  this  court  in  a  case  of  this 
nature  rests  uiK)n    injury  to    property  actual   or 
prospective,  and  that  this  court  has  no  jurisiliction 
to  prevent  the  commission  of  acts  wliich  are  merely 
-criminal,  or  merely  illegal,  and  do  not  affect  any  rights 
of  property;  but  I  think  there  are  here  rights  of  pro- 
perty quite  sufficient  to  form  jurisdiction  in  this  court. 
1  do  not  agree  to  the  proposition  that  there  is  no 
remedy  in  this  court  if  there  be  no  remedy  at  law, 
«id  still  lees  do  I  agree  to  tiie  proposition  that  this 


court  is  bound  to  send  a  matter  of  this  description 
to  be  tried  at  law.    The  same  rule  is,  in  effect,  laid 
down   by  Lord  Eldon   in   the   celebratod   case  of 
Macau/a//  v.  Shaikrfl  {sttpra),  in  a  passage  cited  by 
Mr.  Glassc.    Lord  Eldon  there  savs.  "  The  court  of 
equity  has  no  criminal  jurisdiction,  but  it  lends  its 
assistance  to  a  man  who  has  in  the  view  of  the  law 
a  right  of  property,  and  who  makes  out  that  an 
action  at  law  will  not  be  a  sufficient  remedy  and 
protection  against  intruding  uix)n  his  publication." 
It  was  because  he  considered  there  was  no  injury  to 
property  that  Lord  Langdale  refused  to  interfere 
in  favour  of  Sir  James  C'larke  in  Vhrke  v.  Freeman, 
11   Beav.  113,  to  restrain  the  sale  of  pills  under 
the    false    representation    that    they    were    made 
from  the   prescription  of  the*  plaintiff    Sir  James 
Clarke.    I  confess  myself  wholly  unable  to  concur 
in  the  reasoning  of  Lord  Langdale  in  that   case, 
and    the   decision    may    now,    i    tliink,    be  con- 
sidered as  erroneous  for  the  reasons  statcil  by  Lord 
Cairns  in  Mujcwe/l  v.  //oy^,  L.  llep.  2  Ch.  App.  310, 
where  he  says,    "It  always  appeared  to  me  that 
Oarkii  V.  Freeman  might  have  bi^en  decided  in  favour 
of  the  i)laintiff  on  the  ground  that  he  had  a  pro- 
perty in  his  own  name."    And  I  must  say  that  it 
is  perfectly  clear,  to  my  mind  at  all  events,  that  a 
man  has  a  sufficient  property  in  his  own  name  to 
prevent  another  man  passing  off,  injuriously  to  his 
reputation,  medicines,  as  personally  prescribed  by 
him,  which  might  cause  a  total  destruction  of  his 
professional  character.    I  think  it  was  Ixcause  thero 
was  an  interference  with  property  that  Lord  Lang- 
dale did  grant  an  injunction  against  the  directors  of 
a  joint- stock  company  publishing  the  name  of  the 
plaintiff  as  a  director,  without  his  authority,  and  he 
put  it  on  the  ground  that  to  allow  his  name  to  be 
use<l  woidd  throw  a  liability  on  him,  which,  in  other 
words,  would  affect  his  propiTty.     In  the  present 
case  the  acts  complaine<l  of  arc  illegal  and  criminal 
by  the  Act  of  Geo.  4 ;    and  it  is  admitted  by  the 
demurrers  that  they  were  designedly  done  as  part 
of  a  scheme,  by  threats  and  intimidaticm  to  prevent 
jK^rsons  from  accepting  work  from   the  plaintiffs, 
and,  as  a  consequence,  to  destrox-  the  value  of  the 
plaintiffs*  property.     It  is,  in  my  opinion,  within 
the  jurisdiction  of  this  court  to  prevent  such  or  any 
other  mode  of  destroying  propt-vty,  and  tiie  ikmur- 
rers  must  therefore  be  ov«.'iTHlod.    Tiie  defendant 
Carrodus.  as  stated  in  the  2'.Kii  paragraph  of  the 
bill.  i)ersisted   in   reprhiting  and  republishing  the 
placards  and  advertisements  after  a  warning  from 
the  plaintiffs  (all  other  piTsons  who  had  done  so,  it 
ap[K.'ar8,  having  imuKMliately  desisted),  and  his  de- 
murrer must  consiMiuently  be  overruled.     In  coming 
to  this  conclusion  I  desire  to  be  understood  as  de- 
ciding nothing  more  than  what  appears  upon  this 
bill  aii<l  these  demurrers.    For  the  reasons  I  have 
stateil,  I  overrule  these  demurrers,  because  the  bill 
states,  and  the  demurrers  admit,  acts  amounting  to 
the  d^'Struction  of    property.      L'pon   the   general 
question  whether  this  court  can  interfere  to  pre- 
vent   these    unlawful    proceeilings    by    workmen, 
issuing   placanls   amounting  to   intimidation,  and 
whether  acts  of  intimidation  generally  ivoulil  go  to 
the   destruction   of   proiK.Tty,   that   will,   iirobably, 
have  ultimately  to  be  decided  at  tlu'  hearing  of  this 
cause.     In  the  mean  time  I  would  only  niaki*  this 
observation,    that   by  the  Act  of  ParliauK'iit  it  is 
recited  that  all  such  procwdings  are  iujuriujis  to 
trade  and  commerce,  and  dangerous  to  the  security 
and   personal  frceilom  of  individual  workmen,  as 
well  as  to  the  security  of  the  i)ro])iTty  anJ  pers  nis 
of  the  public  at  large;  and  if  it  should  turn  out 
that  this  court  has  jurisdiction   to  prevent  these 
misguided  and  misled  workmen  from  cominitiing 
these  acts  of  intimidation  which  go  to  the  destruc- 
tion of  that  proiierty  which  is  the  source  of  their 
own  wealth  and  comfort  in  life,  I  can  only  say  that 
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aa  other  proceedings  seem  to  fall  short  of  the  pre- 
Tentivc  remedy,  if  it  shall  be  found  that  this  court 
has  jurisdiction  to  prevent  these  lawless  proceedings, 
it  will  be  one  of  the  most  beneficial  jurisdictions 
that  this  court  ever  exercised.  With  regard  to  the 
costs,  I  do  not  intend,  considering  the  novelty  and 
importance  of  the  question  raised  by  this  bill  and 
these  demurrers,  to  overrule  the  demurrers  in  the 
ordinary  course,  but  I  shall  make  the  costs  costs  in 
the  cause. 

Gkssej  Q.  C. — That  is  entirely  in  your  Honour's 
discretion.  The  ordinary  course  is  to  overrule  demur- 
rers with  costs.  I  would  ask  your  Honour  not  to 
make  them  costs  in  the  cause,  but  to  reserve  thorn. 

The  VicE-CuANCBLLOs.— Very  well,  let  the  costs 
be  reserved. 

Solicitors  for  the  plaintiffs,  Clarke^  Woodcock,  and 
Ryland'j  agent  for  Summersccdes  dLVkd  Twetdak, 

Solicitor  for  the  defendants,  Roberts, 


Wtdnetday,  July  2,  18G8. 

Attornet-General  v.  The   Colnet  Hatch 
Lunatic  Astltju. 

Practice^Nuiscoice^U  i'  IG  VicL  c.  80,  ».  42— 
Employment  of  an  expert. 

The  sewage  from  a  lunatic  asylum  being  alleged  to  foul  a 
brook  80  as  to  be  a  public  nuisance,  an  information  was 
filed  to  restrain  tie  outpouring  of  such  sewage  so  as 
to  cause  a  nuisance.  After  standing  over  ineffectually 
for  an  arrangement  for  two  years,  the  case  was  arguea, 
when  the  Court  directed  a  reference  to  an  expert  (who 
was  agreed  upon),  under  the  i2nd  section  of  the  15  4'  16 
Vict,  c.  80,  as  to  whether,  with  r^erence  to  the  health  of 
the  inhabitants,  it  was  necessary  that  stqa  should  be 
taken  for  purifying  the  brook,  or  whether  the  drainage 
should  be  diverted  from  the  brook,  or  by  what  means. 

This  information  was  filed  by  the  Attorney- 
General,  at  the  relation  of  the  local  board  of  health 
of  the  parish  of  Edmonton,  as  represented  by  their 
officer,  against  the  committee  of  management  of 
the  Colney  Hatch  Lunatic  Asylum  (being  magis- 
trates of  the  county  of  Middlesex) ;  the  object  of 
the  suit  being  to  restrain  an  alleged  nuisance,  detri- 
mental to  the  public  health,  by  the  effluxion  of 
sewage  matter,  solid  as  wcil  as  liquid,  from  the 
asylum  represented  by  the  defendants  (who  were 
also  sued  by  their  clerk),  into  a  brook  called 
"Pymm*8  brook,"  which  passed  near  the  asylum, 
and  flowed  through  a  tract  of  land  or  farm  in  which 
the  asylum  stood,  and  thence  through  the  parish 
of  Edmonton,  and  so  on,  to  the  river  Lea. 

There  was  evidence  that,  whereas  the  water  of  the 
brook  had  been  theretofore  used  for  ordinary' 
domestic  purposes,  after  the  erection  of  the  asylum 
it  had  become  totally  unfit  for  such  purposes ;  and 
that  the  fish,  which  had  also  theretofore  been 
wholesome  food,  ceased  to  be  so.  That  the  asylum 
contained  3000  inmates,  and  that  100,000  gallons  of 
water,  procured  from  wells,  being  consumed  within 
a  certain  period  of  time,  a  much  larger  amount  of 
sewage  was  evolved. 

On  the  other  hand,  the  defendants  alleged  that, 
the  asylum  having  been  erected  at  a  great  expense, 
every  possible  means  had  been  used  to  deodorise  or 
dispose  of  the  sewage  so  as  to  be  innocuous,  by 
filtering  beds,  &c. ;  and  they  submitted  Uieir  per- 
fect willingness  to  do  whatever  could  be  done  to 
remedy  the  evil.  Moreover,  the  alleged  nuisance 
arose  quite  as  much,  if  not  more,  frOm  the  number 
of  houses  recently  built  (180)  as  from  the  asylum ; 
and  there  was  no  nuisance  in  the  legal  sense. 

The  case  came  on  upon  several  occasions,  and  Mr. 


Bazalgette,  the  well-known  engineer,  was  refemd 
to  and  nuule  a  report.  Other  ecientiflc  men  hul 
also  been  consulted,  but,  as  no  arrangement  ooqU 
be  made  (which  the  Vicc-Chancellor  earnestly  n- 
commended),  the  cause  came  on  at  the  hearing,  aad 
was  to  a  great  extent  argued. 

The  evil  complained  of  had  first  been  taken  notiei 
of  in  18G5 ;  and  since  that  time  the  efforts  aboft 
alluded  to  had  been  made,  though  anauccessfoUy. 
The  Vice-Chancellor  again  suggested  the  empl^ 
ment  of  an  expert,  under  the  power  conferred  on  tM 
court  by  the  42nd  section  of  the  15  &  16  Vict  &8Q; 
but 

Cole,  Q.  C.  and  Macnnghten,  for  the  tdaintiffs,  onh 
tended  that  the  court  had  no  snch  power,  aal 
referred  to  Attorney- General  v.  The  Borough  of  Bt* 
mingham,  4  E.  &  J.  528,  before  Wood,  V .  O,  ii 
w^hich  he  laid  it  down  that  "  it  was  not  the  provliet 
of  the  court  any  more  than  it  was  of  the  phdatif 
to  determine  what  steps  were  to  be  taken  to  remoit 
the  nuisance."  All  this  court  could  do  was  to 
employ  an  expert  to  assist  it  in  the  consideration  of 
the  question,  not  for  the  purpose  of  saying  vhtt 
ought  to  be  done. 

Schomberg,  Q.  C.  and  Renshaw,  for  the  defendant^ 
said  that  they  had  no  objection  to  the  questkn 
being  referred  to  any  person  competent  to  adriie 
what  should  be  done,  but  they  did  not  thoeby 
admit  that  any  nuisance  was  proved :  Hewitt  r. 
WaUington  (The  Leamington  case},  3rd  July  1863^ 
not  reported,  in  which  the  form  of  the  oider  was 
applicable  to  this  case. 

The  Vice-chancellor.— The  question  in  this 
case  is,  first,  whether  the  sewage  in  now  poured  into 
this  brook  in  such  a  manner  as  that  it  is  a  nuisance  to 
the  neighbourhood ;  and  if  so,  secondly,  whether  it  is 
necessary  for  the  public  health  of  the  inhabitants  of 
the  district  that  any  and  what  steps  ought  to  be 
taken  for  the  purpose  of  remedying  it.  (The  IHoe- 
Chancellor  referred  to  the  facta.)  Wood,V.CL, 
from  whose  court  this  cause  was  transferred,  oriknd 
it  to  stand  over  until  the  hearing,  and  it  came  on 
in  the  ordinary  course.  I  then  felt  the  great  dift- 
culty  of  having  before  me  a  public  body  who,  I 
assumed,  were  desirous  of  doing  their  duty ;  and  I 
suggested  some  arrangement  by  which  the  aewige 
should  be  carried  to  the  small  brook ;  and  an  atteopt 
to  carry  that  out  being  acceded  to,  the  case,  having 
first  come  on  in  the  summer  of  1867,  stood  over  unm 
November,  when  it  appeared  that  an  arrangement  vis 
pending  which  might  render  it  unnecessary  to  heir 
the  cause;  and  I  was  greatly  disappointed  eventniUf 
to  hear  that  such  arrangement  was  not  carried  oot, 
and  the  consequence  has  been  that  the  qnestiao 
has  been  argued  at  great  length.  I  considered  this 
question  very  much  in  the  case  of  Ulbpckiit  v. 
Trimmer,  IG  L.  T.  Rep.  N.  S.  818;  bat  hen 
the  great  difficulty  occurs  that,  although  tiicn 
may  be  something  which  ought  to  be  remediBd, 
yet  there  is  far  too  much  in  that  which  ii 
urged  by  the  defendants  to  enable  me  M  ts 
dismiss  their  arguments.  On  the  other  hand,  if 
I  grant  the  injunction,  I  maybe  ordering  something 
which  the  magistrates  of  Middlesex  may  be  unable 
to  comply  with,  witli  an  earnest  desire  to  act  ri|^t|y. 
The  result,  therefore,  might  be  a  wrong,  enl 
great  calamity  on  the  ratepayers.  A  sp^^al  i 
having  been  called,  with  no  satiafactory  result^ 
the  case  before  the  court  now  resting  upon  faeti  wtd 
evidence  two  years  old,  it  is  impoaaible  for  the  eoort 
to  know  how  matters  now  stand,  without  finlkff 
information  of  what  has  taken  place  ninoe.  tell 
I  know,  the  magistrates  may  hare  renwrtd  tie 
nuisance.  Then  the  question  ariten  as  to  theponvfl' 
the  court  under  the  42nd  section  of  the  15  ft  16  Viet 
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ditance  of  engincen,  ■ctoarics,  and  other  experts, 
the  point  I  hsTc  to  determine  is,  whether  the  mutter 
BOW  before  me  ia  in  subitance  one  in  which  anjthing 
aure  ought  to  be  done.  AH  that  the  niogiatratcs 
could  do  would  he  to  employ  some  [lerBon  to  adriec 
flie  court  what  the  state  of  thingi  now  ia,  Hud  what, 
If  ncccMBry.  ought  to  be  done.  Following  the 
dedalon  of  Wood,  V.C.,  in  Attomta-Gfaerat  v.  The 
Mttn^itan  Board  of  Woria,  1  H.  &  M.  3»8,  and 
€tber  judges,  and  I  mjielf  have  alao  done  it  often 
with  liKnal  success,  T  ihall  make  the  follawing  order; 
**  A  n^femicc  to  some  expert  to  ascertain  whether  it 
il  Dfcessary  or  proper,  haring  regard  to  the  health  of 
the  inhabitants  of  the  district  in  which  the  asylum  is 
■itaatcd,  that  any  and  what  ttepi  should  be  taken 
lor  parifying  the  drainage  from  the  asylum  as  it 
now  flows  into  Pymm't  brook ;  or  whether  it  is 
BCCeasary  or  proper  that  the  name  should  lie  diverted 
from  the  said  stream  ;  and,  if  >o,  by  what  meant 
nch  diTersion  can  be  made." 

It  was  then  agreed  that  CapC.  Gallon,  a  well- 
known  engineer,  should  be  the  leFercc ;  and  the 
came  stood  oTcr  until   he  should  have  made  his 

SoUcitors :  A.  T.  Cox ;  AlUn  and  Son. 
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y  right  to  lattral  nmmri—  Mtlnwotitnn  Rail- 
3r(  IPEl  (ir  fl- 18  Vict.  e.  rejai.)  - Metropoiia 
Loeal  ilaiiagtmtnt  Act  1856  (18  ^  19  t'icr.  e.  ISO). 
Pm  of  tht  Fleet  lewtr  tra*  conj(nic(«/ t'li  1855,  and 
tnltdbi/  ihe  iletramlii  Local  ilanagtment  Act  of 
Aal  year  in  tit  p/ainlifft.  At  a  diilance  o/jijieeu 
feet  from  the  bficheori  of  thit  pari  of  the  seirer,  the 
d^ndanu  tubiegiientli/  contlrucled  lAeir  railipin, 
nidir  lAe  poinri  promdtd  hi)  the  Metropolilcai  Hiui- 
'  -l  lH.'i4,  the  plant  of  Ihe  railieaif  hiving  been 
d  of  by  the  plainliff$.    Nolwithttanding 


AiL/  appt 


">fthe  , 

VMf  right   to  the  lalrral  mpporl  of  ihe   liiBd  of  ad- 

injarioialii  nffrrlrd  by  the  tcorkM  of  ihr  de/indants, 
BdJ,  homver,  per  M,  SmilA,  J,  thai  Ihetf.  tcu'en  could 
ttet,  hoKeeer  bbitl,  be  Melf-n/iporling,  that  Ihe  Legie- 
laiure  did  not  contemplate  tie  purrhaie  by  lie  /'lain' 
tiffm  of  At  aiyxcent  landi  or  eateuienit  in  them  befure 
tammtneii^  lAtir  tcorki,  and  that  il  folloiet,  Ihtre/ore, 
at  a  ntctttary  prenn^lion,  that  iu  gimng  the  right  to 
Biute  the  tetetrt,  il  matt  have  ban  mletakd  la  give  a 
TV^t  tf  tHpitorf,  mid  Ihat  the  approral  of  the  plans 
by  the  iihiiiiliffi,  being  a  conditiaa  iii^ioird  a^n  the 


mllu 


m/Kmy.  u 


caltHi 


Cansolidatinn  Act  IR'15,  as  the  amount  of  eompen- 
sation  to  which  the  plaintiffs  were  entitled  in  respect 
of  a  sewer  having  been  injuriously  affected  by  the 
execution  of  the  works  of  the  defendants;  the 
latter  being  llio  ciata  of  Oic  reference  and  awajrd. 

The  declaration  wna  upon  the  award  of  Mr. 
Hawksliaw  liereinaftcr  explained,  to  which  the 
defendants  pleaded,  trnvcreing  the  allegations  in  the 
declaratioD. 

The  cause  itiiod  for  trial  at  the  sittings  for  Mid- 
dlesen  after  Micliaelmaa  Term  18CG,  when,  by  tho 
consent  of  the  parties,  an  order  was  made  on  tho 
27lh  Nov.  leui!  by  tho  lion,  Mr.  Justice  Keating, 
under  which  this  special  case  was  stated. 

The  plaintiffs  are  the  Metropolitan  Board  of 
Works,  created  and  incorporated  by  the  Metroiiolii 
Local  Management  Act  1855  (B  &,  19  Vict.  c.  t^O). 

The  sewer  in  the  declaration  mentioned  is  tho 
Fleet  sewer,  and  it  is  one  of  the  main  sewers  ot  the 
metropolis,  vested  in  the  plaintiffs  by  the  Metropolis 
Local  Management  Act  1853.  It  is  mentioned  and 
described  iu  sclicdule  (D.)  to  that  Act  as  follows  : 
Fleet  sewer  commencea  in  Iligh-strect,  Ilampstead, 
at  the  junction  of  High-street  with  Flask-walk, 
extending  thence  through  South-end- green.  Garden 
Houae-lanc,  Victoria-road,  Great  College- street.  Old 
St.  Pancraa-road,  Bagnigge  Wells-road,  west  of 
Middlesex  House  of  Correction,  and  by  Fnrringdon- 
street  to  Black  friars-bridge,  where  it  discharges 
into  the  river  Thames. 

The  Fleet  sewer  was  in  ports  origiaaily  an  adapta- 
tion of  the  old  Fleet  river. 

That  part  of  it  which  is  material  to  the  present 
case  was  constructed  in  1855  by  the  Metropolitan 
Commissioners  of  Sewers,  in  consequence  of  the 
formation  of  the  new  street,  then  made  in  eon- 
tiiiuation  of  Farringd  on -street,  called  Victoria-street. 

This  new  aewer  waa  a  diversion  of  the  Fleet  acwer 
from  its  old  course.  It  was  a  circular  brick  sower, 
1330  feet  in  length  ot  thereabouts,  lOfeet  in  diameter 
in  the  clear,  with  U  inch  work  all  round,  fiartly 
along  and  under  &  piece  of  vacant  ground,  situate 
between  Bowling- street.  Cow  Cross,  and  liay-atrcet, 
Clerkenwell,  and  partly  under  Ray- street,  to  con- 
nect with  the  line  of  the  old  Fleet  sewer  at  the  end 
of  Little  Wamcr-street.  SHfTmn-hiU. 

This  part  of  the  sewer  was  constructed  efllcicntly 
and  propcriy  throughout  of  sound  and  suitable 
materials,  and  it  was  made  and  constructed  accord- 
ing to  tho  mode  then  usually  adopted  in  making 
and  constructing  sewers  of  that  character. 

It  retnainc<l  iu  a  sound  and  efficient  condition 
down  to  the  time  of  the  accident  hcrt.'inaftcr  nien- 

Thc  defendants  are  the  Metropolitan  Riiilway 
Company,  who  were  originally  incorporated  by  the 
MetruiHiliMn  Krillway  Act  1S51  (17  &  18  Vict, 
c.  cexxi.).  By  that  Act  they  were  autlmriicd  to 
construct  (among  dther  works)  a  railway  in  cutting 
or  covered  way,  port  of  which  was  from  Cllarlotte- 
slreet,  in  the  parish  of  St.  Pnncrn>,  to  the  east  side 
of  \'ictaria-strcct  before  mentioned,  parallel  to  the 
line  of  the  icwer. 

For  the  purpose  of  constructing  this  portion  of 
their  railway,  the  defendania  cause<l  a  deep  cutting 
and  excavation  to  be  made  between  Ray-ntrect  and 
Weat-strect  for  a  distance  of  SIKJ  yards.  This  coltlng 
and  excavation  runs  parallel  or  nearly  i>arallcl  to 
the  course  of  the  new  newer. 

The  level  of  the  liotlom  of  this  railway  cutting 
was  about  IG  fvtt  heUiw  the  invert  or  bottom  of  the 

Tlic  distance  of  the  brickwork  of  the  sewer  to 
the  back  of  the  rnil*ny  wall  bnilt  in  the  tunnel  or 
cutting  was  about  fifteen  feet.  As  the  carth^or 
soil  was  excavated  from  the  cutting,  the  aides  of 
the  cutting  were  carefully  strutted  and  supported 
for  tlie  pnrpoae  of  preventing  any  alippiug  or  yield- 
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ing  of  the  ndj.icuit  soil ;  and  as  suoii  as  >vas  prac-  | 
ticabks  n  struni;  retaining  wall  was  built  uu  each 
side  uf  the  cutting  for  the  same  purpose.  The 
excavation  and  the  building  of  tills  wall  proceeded 
eimultaneously,  but  there  always  was  an  interval 
of  a  few  feet  between  the  end  of  the  cutting  and 
the  extremity  of  the  wall,  which  interval  was 
strutted  and  supported  as  mentioned  above.  The 
whole  of  the  work  was  done  efficiently  and  luroperly, 
and  with  sound  and  suitable  materials,  and  was 
made  and  constructed  according  to  the  usual  and 
approved  methud  of  making  and  constructing  similar 
works. 

The  whole  of  these  works  were  executed  by  the 
defendants  uix)n  and  within  lands  which  they  hud 
duly  purchased  ;»nd  acquired  under  the  provisions 
of  their  Acts  of  Parliament. 

The  works  of  the  cutting,  witli  the  strutting  and 
supporting  nienti'^ned  above,  would  have  been  suffi- 
cient for  the  supi>ort  of  the  adjaceut  soil  in  its 
natural  and  undisturlied  positions,  and  but  for  the 
sewer  no  accident  »vould  have  hapiH;ned.  But  they 
were  not  sufficient  to  support  the  sewer  without 
damage.  Some  subsidence  or  yielding  took  place 
by  which  the  works  cif  the  sewer  were  cracked  or 
otherwise  damaged,  the  fluid  contents  of  the  sewer 
leaked  or  escaped  through  these  cracks  and  under- 
minctl  the  R-taining  walls  of  the  railway  cutting; 
and  finally,  while  tlie  railway  works  were  still  j^ro- 
ceeding,  the  walls  of  the  railway  which  had  just 
been  ereclid  between  Kay-street  and  Viue-street. 
subsided  bodily  into  the  excavation  of  the  railway 
for  a  length  of  1l'2  feet,  and  the  sewer  at  the  same 
time  burst  and  Hooded  the  railway  to  a  depth  of 
about  7  feet. 

It  is  admitted  by  the  defendants  that  their  works 
damaged  the  plain tifTs*  sewer,  and  that  the  amount 
of  such  damage  is  tht>  sum  found  and  awarded  by 
Mr.  Ilawkshaw  by  his  award  in  the  declaration 
mentioned. 

The  plaintiffs  at  once  took  the  uecessary  steps  to 
reconstruct  the  stwer,  and  its  reconstruction  was 
completed  in  Jan.  l>i;:i. 

Application  was  then  made  by  the  plaintiffs  to 
the  defendants  to  reimburse  them  the  amount  ex- 
pended in  reconstructing  the  sewer,  and  the  defen- 
dants refusing  to  pay  or  to  acknowledge  their  lia- 
bility', the  plaint ifT»  took  the  necessary  steps  for 
having  the  amount  of  the  compensation  to  which 
they  claim  to  be  entitled  determined  by  arbitration 
under  the  (i8th  section  of  the  Lands  Clauses  Consoli- 
dation Act  lS4r>. 

The  umpire,  Mr.  John  Ilawkshaw,  made  his 
award  on  the  15th  June  18G5,  and  thereby  awarded 
and  assessed  the  sum  of  1^,000/.  as  the  amount  of 
the  damage  caused  by  the  execution  of  the  works 
of  the  defendants. 

The  costs  of  the  reference  were  afterwards  taxed 
at  3005/.  13*.  id.  (including  987/.  is,  Gd,  for  the 
umpire's  charges),  and  payment  of  these  two  sums 
of  18,000/.  and  30(15/.  WU.  id.  was  demanded  by  the 
plaintiffs  of  the  defendants,  and  the  present  action 
was  afterwards  brought  to  recover  them. 

The  defendants  c(uitend  that  they  arc  not  liable 
to  moke  any  compen.sation  to  the  plaintiffs  for  the 
damage  to  the  sewer,  on  the  ground  that  the  sewer 
was  not  injuriously  affected  by  the  execution  of  the 
works  of  the  defendants,  within  the  meaning  of  the 
C8th  section  of  the  Lands  Clauses  Consolidation 
Act  lb45,  the  sewer  being  a  new  one  and  the  plain- 
tiffs having  no  right  to  any  lateral  support  for  the 
sewer  by  the  land  <.»f  the  adjacent  owner. 

As  before  stated,  the  part  of  the  Fleet  sewer  to 
which  this  case  relates  was  constructed  by  the 
former  l^Ietropolitan  Commissioners  of  Sewers, 
under  the  powers  vested  in  them  by  the  11  &  12 
Vict.  c.  112,  by  which  it  is  enacted,  amongst  other 
things,  as  follows : — 


Sect.  7  vests  the  property  in  the  sewers,  Ac,  ia. 
the  Metropolitan  Commissioners  of  Sewers,  and 
transfers  from  other  commissioners  all  rights  and 
liabilities. 

By  sect.  37  all  sewers,  drains,  &c.,  are  to  be  sab- 
jec:  to  the  survey,  order,  and  control  of  the  conamii- 
sioners,  according  to  the  provisions,  and  subject  to 
the  regulations  and  restrictions  of  this  Act. 

Section  38  gives  power  t^  the  coiuraisaioners  to 
repair  all  sewers  vested  in  them,  and  to  coustnui 
new  ones. 

By  section  51,  no  building  shall  be  erected  in,  orei^ 
or  under  any  sewer  vested  in  the  comaiissionen 
without  the  eonseut  of  the  commissioners  first  ob- 
tained in  writing ;  and  all  vaults  and  cellars  ad- 
joining their  sewers  shall  be  substantially  made^ 
and  so  iis  not  to  interfere  or  communicate  with  any 
such  sewers ;  and  if  any  building,  vault,  or  celltf 
be  erected  or  made  contrary  to  the  provisions  herein 
contained,  the  connnissioners  may  demolish  or  fill 
up  the  same,  and  the  expenses  incurred  therebj 
shall  be  paid  by  the  person  erecting  such  building 
or  making  such  vault  or  cellar,  and  shall  be  recover- 
able as  charges  fi>r  default. 

It  is  enaeted  in  section  00,  that  it  shall  be  lawfol 
ft>r  the  connnissioners  to  purchase  by  agreement,  or 
to  take  on  lease  for  such  term  as  they  may  think  fil^ 
any  land  which  may  be  necessary  for  the  furmatka 
or  protection  of  any  works  which  the  commissionon 
are  authorised  to  execute  under  this  Act.  also  any 
offices  and  other  buildings,  yards,  stations,  or  places 
for  deposit  of  refuse,  materials,  and  things,  or  anj 
land  for  the  erection  and  formation  of  such  officei 
and  other  buildings,  yards,  stations,   or  places  of 
dei>osit;   and  also  to  contract  for    the  purchaie^ 
removal,  or  abatement  of   any  mill-dam,  pound, 
weir,  Imnk,  wall,  lock,  or  other  obstruction  to  the 
flow  of  water,  whereby  sewerage  or  drainage  is  in- 
terrupted or  impeded,  and  for  the  purchase  of  sot 
land,  or  any  right  or  easement  in  or  over  any  Una, 
which  it  may  be  necessary  or  expedient  to  purchiM^ 
to  prevent  the  obstruction  of  sewage  or  drainage 
within  the  limits  of  the  commission. 

By  the  following  scctioQ,  07,  certain  provisiont 
of  the  Lands  Clauses  Consolidation  Act  lS45,aie 
incori)orated  with  this  Act. 

Si'ctions  09  and  70  provide  fur  compensation  hj 
arbitration  for  damages  sustained  by  reason  of  the 
exercise  of  any  of  the  powers  of  this  Act. 

The  main  sewers  vested  in  the  Metropolitan  Com- 
missioners of  sewers  by  the  above  Act.  were,  by  the 
Metropolis  Local  Management  Act  1^55  (^IS  &  19 
Viet.  e.  120),  ss.  135,  145,  US,  and  151,  transferred 
to  and  vested  in  the  Metropolitan  Board  of  Works; 
and  by  that  Act  it  is  also  enacted  as  follows : 

Sect.  150: 

It  shall  1)e  lawful  for  the  Metropolitan  Board  of  Voikit 
and  every  dlHtriet  K^ard  aud  vestry  to  purcliose,  or  to  tak» 
on  leoiiG  for  Buch  form  as  tliey  may  think  fit,  any  land  or 
any  rif^ht  or  euseineut  in  or  over  any  laud  winch  they  B<V 
deom  uucoiMiar}-  or  oxpeJlcnt  for  tlie  formation  or  jaoVd€XiM 
of  uny  \iorkt)  %%-hioh  they  are  authorised  to  execute  under 
thiij  Act. 

Sect  204 : 

No  hiiildi]!}?  bIuUI  he  erected  in,  over,  or  under  any  Mwcr 
Tostod  in  the  Metropolitan  Board  of  Worka,  or  in  any  vestiy 
or  districl  ixMxd,  without  their  consent  tirat  obtained  Sa 
writiufT,  and  if  any  huilding'  "bo  erected  coiitraiy  to  thii  pro- 
viHiim,  the  btxird  or  ventry  in  whou  such  aewer  ia  reittd 
may  demolish  the  mme,  and  the  expeusea  incurred  thcreliy 
ahjill  l)e  paid  by  the  iieruou  crectiufp  auch  building;. 

liy  the  above  mentioned  Metiopolitan  Railwtj 
Act*l«;")4  it  was  enacted  as  follows : — 
Sect.  104 : 


Nothing  in  thiit  Act  contained  Blinll  extend  or  be 
or  construe*!  to  extend  to  enable  the  aoid  oomiianytO( 
cute  uny  w«.irk,  or  dt>  any  act  which  maj  interfere  with  or 
affect  any  ecwcr,  <lrain,  Hatorcourac,  weir,  dam*  bank,^tftb 
conduit,  8ink,  bIiuco,  penstock,  or  work  within  the  jorums 
tion,  or  Bubjeot  to  the  survey,  order,  or  control  of  the  Mto- 
trui>olitan  Commiaiiioncrs  of  Bewem,  or  their  autuiaww 
now  made  or  cxii>tiug,  or  hereafter  to  be  mads  at  ts 
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itbout  the  consent  in  writiufr  of  the  said  c<»m-  of  a  sewer  or  the  lenfi^h  of  time  which  may  have 

!!!♦  *5.  ^*^i  *"«*•**'»?  ^*  bad  and  ohtuiiiecl ;  glapaed   aince   ite    construction,  cannot  aflfct  its 

ent  the   f»aid   commissnouerB  or   thoir  Biicce»Hors  .   fl^^    ~"u».    &»     wnsi,*  ui^^v^,   ^nnuww   .u^.^.*     v« 

jcutinif  and  carrj-inK  out  oHv  works  onlerol  or  hero-  rijfht  to  support   because  its  right  to    support    is 

be  orAer«d  hy  them  or  either  of  them ;  as  freely,  created  by  the  statute  under  which  it  was    con- 

lal  effect uolly  im  if  this  Act  had  not  been  piititied ;  uiid  gtructed 

Dj  work  to  l)e  done  under  the  powers  of  this  Act  i>«;„*I  ^e  «.»...^»«4.  f«-  ♦!,«  ^i^.«.>.wi»»f.  . 

may  pass  under,  over,  or  near  to,  or  in  such  n  direc-  Toints  of  argument  for  the  defendants : 

Banner  OS  to  interfere  with  any  sudi  sewer,  drain,  1.  That  the  pUuntiffs  are  not  entitled  to  compen- 

me.  weir,  cW,  bank,  pipe,  couduit,  sink,  ahiieo,  gation  for  the  injury  done  to  the  Fieet  sewer  by  the 

k,  or  work,  the  nud  cominuiy  sliall  not  comiUiMicc  «orlf a  nf  tht»  rli'fondnnta       '>    Tlmt   nnnrt  frnm  anv 

Anntathey  shaU  have  trivon  to  the  Mctroi.olitan  ^o™  "I  tne  aclendants.     -.  iuat  apart  irom  any 

■toners  of  Sewers,  or  their  successorfl,  ten  ihiys"  special  provisions  in  the  Acts  of  rurhanient  relating 

i  notice  in  writing  of  their  intention  to  execute  such  either   to  the   Fleet  sewer  or  to  the  railway,  the 

4se^mmetl  by  a  plun  ojid  section,  showiutf  the  plaintiffs  have  only  the   same  rights  as  any  other 

deptlis,   inchiiations,  and    other    i»ecefls«irv   i>ar-  *^,.   .   .                       U  i              o    rnu   ^     ^    .-'ivv-^i 

th?roon.  nud  until  the  said  commis^iouers  or  adjoining  owner  would  have.    3.  Ihat,  considered 

BccesMTH  Bhall   have  ufrniiied  their  approval  of  OS  adjoining  owners,  the  plaintiifs  were  not  entitled 

ae,  niileiis  the  wiid  conunisirioners  do  m^t  bi^iiiy  to  have  tlieir  sewer  supported  by  the  ailjoining  land 

rS?iV  ''^^ro"?'  Z  1^"  ,STl»."".";a  of  the  defendants  and  cannot  claim  any  c.«n.pen,a. 

I  ttpon  the   secretary  of  the  snid  comniisHiouers  tion  for  damage  done  by  reason  of  the  removal  oi 

principal  clerk  for  the  time  beiii^ :   and  the  said  such  support.       4.    That   there   is   nothing    in    the 

Sf'^r'i^i^r^*^'^^!!??/*''^^'^''""  •''•^'"''"^''"i-  sections  referreil  to  of  the  Acts  relating  either  to 

OS.  and  rcqulationfl  of  the  &aid  couiniissiouers  .ind  .                        ^      ^i          m               i  •  i            i  i      •        xu» 

cce»»3rs  in  the  execution  of  the  said  works ;  and  tlie  sewer  or  to  the  railway,  wluch  would  give  the 


comiAny 

lU  and  expense  all  such  works  as  shall  l>ecomo  Consolidation  Act  1845,  and,  conse»iucntly,  that  the 

y  there^  ^ibject  to  the  control,  suiHsrintondonw,  preaeut  action  is  not  maintainable. 

>ction  of  the  tsud  commissionors  nnd  their  sikoi»h-  r*"^" ••-*•»'•""  as,  i.wi.      J*^"  ""  ^          .^i.   i  •        r> 

1  shall  Mve  hormlebs  and  keep  indemnitled  the  said  The  Attornei/' Gsnenil  (Karslake),  with  him  lUij/- 

doners  and  their  successors  against  any  expeiidcs  mond,  a^ued  on  behalf  of  the  plaintiffs, 
ent  upon  any  such  alteration,  diversion,  recount ruc- 

iterfereuee;  and  all  new,  altered,  or  sxil'Stitiitod  work  8  r'^i^:^..^  nn   »;»u   i,;r«  /i..^.'»   n  n    an.i   IV    C 

M  fnlly  and  effectuaUy  under  the  control  of  the  snid  Coleridge^  Q.C.  with  him  Qfiain,  Q.  C.  and  W,  (r. 

ionen  and  their  successors  as  any  other  works  Uamaony  for  the  defendants. 

\mx  control ;  and  nothintf  in  this  Act  sliall  extend  to 

e.  «liminish,  alter,  or  take  awuy  any  of  the  rights.  The  following  cases  were  cited  and  discussed : 

S^^V^^rltJ^^X^^t^SxZl!'^i  ^^<l'£<"-d  V    TA,  Me„v^l!u..  Boanl  of  IVorU,  19 

ind  authorities  8luiinM>nsgoo<l,  valid,  uud  effect  mil,  -.r      ,*'.-.*  «..*         ^                    rm      tm           i- 

%  Act  ha<l  not  been  passed.  rtorth  London  liatncau  Comprmy  v.  Tfu'  Jltfropofitan 

re  the  defendant,  commenced  the  execution  c«K;/«^*  7'X-'/v''  0^,r,,   2  Macq. 

p  excavation  and  other  works  in  the  neigh-  jj  L  Oas.  2*29  • 

od  of  the  sewer  as  mentioned  above,  they  Cali^iuanRn'iwmt  CmnpnHyy.  8prot{pfGarnkirk), 

he  plaintiffs  a  proper  ten  days'  notice  in  2  Maoq.  H.  L.  Oas.  449. 

\  of  their  intention  to  execute  such  works,  Cur,  ado*  vulL 
Minied  by  a  plan  and  section  showing  the 

depth,  and  inclinations  and  other  necessary  Jufy  4. — Bovill,  C.  J. — This  case  was  argued 
Jan  thereof,  and  obtained  from  the  plaintiffs  before  my  brokers  Byles,  M.  Smitli,  and  myself, 
onsen t  and  approval  in  writing  of  such  plan  My  brother  Byles  concurs  in  the  judgment  which  I 
!tion.  The  excavation  and  other  works  were  am  about  to  deliver,  but  my  brother  Smith  dissents 
uently  executed  by  the  defendants  in  accor-  from  our  view.  The  sewer  in  this  case  was  vested 
with  this  plan  and  section.  in  the  Metropolitan  Board  of  Works,  and  the  rail- 
question  for  the  opinion  of  the  court  is  wlic-  way  company  had  no  power  to  interfere  with  or  to 
ie  plaintiffs  arc  entitled  to  compensation  for  do  anything  which  might  affect  it,  without  the  con- 
ary  done  to  the  Fleet  Sewer  by  the  defendants  sent  of  the  board,  and  were  bound  to  execute  the 
the  circumstances  stated  in  the  case.  works  as  the  board  might  direct :  (Metropolitan 
dd  the  court  be  of  opinion  in  the  affinnative  Kailway  Act  1854,  sect.  104.)  The  plans  and  sec- 
mt  is  to  be  entered  for  the  plaintiffs  for  tions  of  the  proposed  railway  were  submitted  to 
.  with  interest  thereon  from  the  15th  June  and  approved  by  the  board,  who  gave  their  consent 
ogether  with  costs  of  suit.  in  writing  for  the  execution  of  the  works,  and  the 
id  the  court  be  of  opinion  in  the  negative,  same  were  executed  by  the  defendants,  in  accord- 
ant is  to  be  entered  for  the  defendants  with  ance  with  the  plans  which  had  been  so  approved, 
f  suit.  upon  lands  purchased  by  them  under  the  powers  of 
ts  of  argument  for  the  plaintiffs : — 1.  That  their  Acts  of  Parliament.  The  whole  of  the  works, 
^  conceded  that  the  damage  to  the  sewer  was  which  were  in  a  deep  cutting,  were  done  efficiently 
by  the  defendants,  the  plaintiffs  are  entitled  and  properly,  with  proper  materiala,  and  according 
compensation  awarded  under  the  Gdth  sec-  to  the  usual  methods,  and  they  were  sufficient  for 
Uie  Lands  Clauses  Consolidation  Act  1845,  the  support  of  the  adjoining  soil  in  its  natural  and 
I  ground  that  the  sewer  was  injuriously  undisturbed  position,  but  were  not  sufficient  to 
1  within  the  meaning  of  that  section,  support  the  sewer.  In  consequence  of  the  excava- 
t  the  sewer  being  a  public  sewer  con-  tion  by  the  railway  company,  and  the  weight 
d  under  powers  given  by  statute  for  the  and  pressure  of  the  sewer,  the  walls  of  the  rail- 
benefit,  was  entitled  to  lateral  support  by  way  gave  way,  the  sewer  burst,  and  the  board  were 
id  of  the  adjacent  owner.  8.  That  the  put  to  considerable  loss  and  expense  in  repairing  it. 
It  owner  would  be  entitled  under  the  Act  of  The  plaintiffs  contend  that  they  had  a  right  to  the 
aent  authorising  the  construction  of  the  support  of  the  adjoining  land  for  their  sewer,  and 
to  full  compensation  for  any  damage  or  that  this  support  having  been  removed  by  the  de- 
he  might  sustain  by  its  construction,  or  in  fendants,  and  damage  thereby  caused  to  the  sewer, 
lenoe  of  it.  4.  That  neither  the  Trescrip-  they  are  entitled  to  compensation  under  the  Railway 
rt,  nor  the  common  law  relating  to  prescrip-  Clauses  and  Lands  Clauses  Consolidation  Acts  for 
■a  any  application  to  a  sewer  constructed  the  injury  thus  occasioned.  Whether  the  plaintiffs 
Nmon  created  by  statute.    5.  That  the  age  are  so  entitled  must  depend  upon  whether  they  had 


200 


MAGISTEATES'  CASES. 


C.  P.]  Metropolitan  Board  of  Works  v.  Metropolitan  Bazlwat  Compavt.  [C  P* 


:\  le^rnl  right  to  the  support  of  the  adjoining  land, 
ft'F  if  they  had  no  such  right,  then  the  hoard  could 
not)  but  for  the  Act,  hare  maintained  an  action 
against  t)ie  defendants,  or  any  other  persons,  for 
vxcavaling  their  own  ground  adjoining  the  public 

'  «7oad,  and  would  not,  under  the  Act,  be  in  a  position 
to  maintain  the  present  action,  which  is  and  must 
t)e  founded  upon  a  legal  right  and  an  injury  to  it. 
It  is  not  contended  that  the  board  have  acquired 

■iiny  right  to  the  support  of  the  adjoining  land  by 
length  of  user,  by  purchase,  or  grant,  or  by  express 
«'nactment ;  but  they  contend  that  such  a  right  is 
necessary  for  their  works,  and  that  it  is  implie<lly 
^ven  by  the  provisions  of  their  Acts  of  Parliament. 
The  b  >ard  possess  yery  extensive  powers  to  make 
aiid  to  execute  work,  and  to  purcliase  lands  and 
cuscnionts  for  these  purposes;  or  they  may  execute 
their  works  without    purchasing    such    lands  or 
<;asements,  making    compensation    to  the  parties 
injuriously  afifected.  as  was  decided  by  Wood,  V.  C. 
in  the  case  of  the  Nortli  London  Railway,  and  where 
additional  protection  or  support  is  required  they 
have  also  power  to  acquire  lands  or  easementa  in 
order  to  secure  it:   (18  &  19  Vict.  c.  120,  s.  135, 
and  150  and  151,  and  11  &  12  Vict.  c.  112,  ss.  38  and 
6G.)    They  may,  if  they  think  fit,  construct  new 
-irorks  in  such  a  manner  as  to  require  no  additional 
support  from  the  adjoining  lands.    And  in  the  case 
of  this  railway  company,  they  had  also  the  most 
ample  powers  of  i)rotection,  inasmuch  as  no  works 
"which  might  affect  the  sewer  could  be  executed 
without  tlicir  previous  consent.    Under  these  cir- 
cumstances (and  considering  if  this  alleged  right  is 
to  prevail,  the  effect  would  be  to  impose  a  serious 
burden   upon,  and  to   afifect  materially  the  value 
and  enjoyment  of,  all  private  property  adjacent  to 
the  sewers),  it  can  scarcely  be  said  that  a  right  to 
support  from  a<ljoining  lands,  whether  of  the  rail- 
iray  company  or  private  owners,  was  absolutely 
necessary  for  their  works,  or  that  it  must  neces- 
sarily be  implied  in  cases  where  the  board  do  not 
think  fit  to  acquire  it  by  purchase.    We  ought  to 
see  very  clearly  that  it  was  the  intention  of  the 
liegii^lature  to  impose  such  a  restriction  upon  the 
Tights  of  the  owners   of  private  property  before 
coming    to  a   conclusion    that  it   is  so  imposed. 
There  iH  certainly  no  express  enactment,  nor,  as  it 
seems  to  us,  any  necessary  inference  or  implication 
'to  that  cffiH.'t  from  any  of  the  provisions  of  these 
Acts  of  Parliament.    The  1>oard  may,  if  they  think 
fit,   conFtruct  their  sewer  without  requiring  any 
Jateral  support  from  the  lands  of  adjacent  owners  ; 
those  owners  in  most  cases  would  have  no  means  of 
knowing  or  judgini:  of  the  mode  in  which  the  works 
of  the  hoard  had  been  constructed,  or  whether  they 
required  any  or  what  degree  of  support,   and   they 
would  not  therefore  know  to  what  extent^  if  any, 
their  rights  were  interfered  with  or  affected  by  such 
works,  and  no  such  owner  could  safely  excavate  his 
land  for  any  ordinary  building,  except  at  the  risk 
of   having  to  pay  serious  damages  if   the  sewer 
should  happen  to  give  way.     It  was  contended  for 
the  plaintiffs  that  the  mere  construction  of  the 
sewer  would  give  the  owners  of  adjacent  lands  a 
right  to  compensation  for  the  servitude  imix)sed 
upon  their  lands  under  sects.  Gt)  ^  70  of  the  Sewers 
Act ;  but  we  cannot  adopt  such  a  construction  of 
the  Act.    In  the  case  of  the  railway  company,  they 
would  not  only  be  in  a  similar  position  to  that  of 
■ordinarj-  owners,  but  by  the  104th  section  of  their 
Act,  the  works  of  the  railway  are  subject  altogether 
to  the  control  of  the  board,  and   neither  as  against 
private  owners  of  adjacent  lands,  nor  as  against  the 
•railway  company  is  any  such  right  to  support  for  the 
-sewer,  in  our  opinion,  given  to  the  board.  In  the  case 
of  railways  where  it  is  intended  to  prevent  the  work- 
ing of  minerals  in  adjacent  lands,  there  is  an  express 
-CDSCtment  to  that  effect  (8  and  9  Vict»  c.  20,  b.  78), 


and  the  special  enactment  in  sect.  64  of  the  SewcB 
Act  (1 1  &  12  Vict.  c.  112),  as  to  vanlU  and  cdlai^ 
seems  to  show  that  the  right  of  an  owner  of  land  t» 
excavate  for,  and  construct  such  raults  and  oeUsi% 
would  not  without  such  special  proTision  have  htm 
and  was  not  intended  to  be  affected.  When  the 
board  require  protecUon  or  support  for  their  sewn 
they  have  ample  powers  to  purchase  or  acquire  % 
and  when  they  have  not  exercised  those  powcn  it 
seems  to  us  that  they  do  not  acquire  any  sndi  xi^ 
as  is  contended  for  over  the  lands  of  sdjoiniBI 
owners,  and  that  by  the  mere  oonstmction  of  s 
sewer  they  do  not  deprive  such  owners  of  adjsfieot 
property  of  their  right  of  excavating  it,  or  subject 
their  lands  to  the  servitude  of  affording  support  to 
the  sewer.  The  railway  company  were  deprived  of 
the  rights  of  ordinary  landowners,  by  the  veiy 
stringent  provisions  of  the  lOith  section  of  tiM 
special  Act,  but  that  clause  does  not  give  the  bosri 
such  a  right  to  support  as  is  essential  to  Ae 
maintenance  of  this  action,  and  when  the  works 
have  been  executed  with  the  consent  asd 
approval  of  the  board,  as  they  were  in  tUi 
case,  we  are  unable  to  discover  any  Talid  gnnad 
upon  which  the  board  are  entitled  to  maintain  sb 
action  of  the  present  description.  Whether  thcj 
have  any  remedy  against  the  railway  compssy 
under  the  latter  part  of  the  104th  section  it  is  Mt 
necessary  to  determine,  not  is  it  material  to  tks 
present  question.  This  action  is  founded  npoa  sa 
alleged  legal  right  of  the  plaintiffs  having  bcco 
injuriously  affected,  and  as,  in  onr  opinion,  taeh 
legal  right  is  not  made  out,  we  think  the  defes- 
dants  are  entitled  to  the  judgment  of  the  conrt 

MoKTAGUB  Smith,  J.— In  this  cue  (in  whidi  I 
have  the  misfortune  to  differ  from  my  Lord  and  my 
brother  Byles)  the  fact  is  clear  that  a  main  leinr 
of  the  board  has  sustained  damage  by  the  ezecntkn 
of  the  works  of  the  railway  company  in  the  conns 
of  excavation  made  by  the  company  in  land  abost 
fifteen  feet  from  the  sewer.    The  extent  of  the 
damage  as  found  by  the  arbitrator  is  18,000/.   T^ 
point  to  be  determined  is  the  liability  of  the  nil- 
way   company    to    make    compensation    for  tlN 
damage,  and  it  is  one  of  considerable  imrortuoe 
and  difficulty.    The  main  question  argued  befon 
us  was  whether  the  board  were  entitled  to  sscfa 
right    of    lateral    support   for   tlie    sewer   fras 
the  adjacent  land,  as  would  have  enabled  them  to 
have  maintained  an  action  against  the  defendsati 
(the  railway  company)  for  the  damage  caused  Iff 
their  works,  supposing  those  works  had  not  bees 
constructed  under  the  authority  of  an  Act  of  F>^ 
liament.  It  was  conceded  by  the  board  that  aocoid- 
ing  to  the  authorities  (see  CaMonioH  Railway  Ohh 
fxwy   V.    Ogifvy,    2   Macq.  H.  L.  Cas.  229),  the 
sewer  could  not  have  been  " in jurioasly  affected" 
within  the  meaning  of  the  Lands  Clauses  Act,  sou 
to  entitle  them  to  compensation  from  the  railwiy 
company  unless  the  right  of   action  refencd  ts 
would  have  existed.    The  contention  of  the  defeat 
dants  is  to  be  found  in  the  case,  and  the  gTound  of 
non-liability  is  stated  thus,  namely,   **  the  sew 
being  a  new  one,  and  the  plaintiffs  haring  no  right 
to  any  lateral  support  for  the  sewer  by  the  land  of 
the  ndjacent  owner."    l^e  sewer  is  uiidonbtedly  a 
new  one  in  the  sense  that  it  had  not  been  boilt  lo 
long  as  twenty  years  before  the  time  of  the  damif* 
done,  and  it  undoubtedly  had  put  additional  weiriit 
upon  the    ground  on  which  it  tests.    Ko  rifh^ 
therefore,  to  an  easement  of  lateral  support  for  tUi 
additional  weight  had  been  acquired  bj  length  of 
enjoyment.    The  right  of  the  board  must  oooi^ 
quently  rest  on  other  foundations,   and  it  k  to 
be  found,  if  at  all,  in  the   statutes  under  whkh 
the  authority  to  make  the  sewer  is   coofcnel 
The  Metropolitan  Commissioners  id  Sewen  (i 
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tights  and  liabilities  are  transferred  to  the  plain- 
tiffs) were  by  the  11  &  12  Vict.  c.  112,  s.  88,  em- 
Ewered  to  make  such  sewers  and  works  as  might 
neoessaiy  for  draining  the  area  within  their 
commission,  and  to  carry  tibe  sewers  into,  through, 
«r  nnder  any  lands  whatever,  making  compensation 
for  any  damage  done  thereby.    The  Act  docs  not 
In  express  terms  giye  any  rights  of  support,  and 
the  question  is  whether  the  statute,  which  confers 
on  the  commissioners,  acting  for  the  public  benefit, 
the  right  to  build  the  sewers  in  any  land,  gives  at 
the  same  time,  by  necessary  implication,  the  right 
of  support  upon  the  subjacent  and  adjacent  land 
for  the  sewers  so  authorised  to  be  built.    If  a  grant 
Is  made  of  land  for  the  purpose  of  building  a  rail- 
wa;^  or  a  house  npon  it,  such  grant  carries  with  it, 
Itj  implication,  the  right  of  reasonable  and  neces- 
my  support  for  the  railway  or  house  from  the 
mbjacent  and  adjacent  lands  of  the  grantor.    This 
vas  so  held  by  the  House  of  Lords  in  the  Caledonian 
Baiitcag  Company  t.  ^rot^  2  Macq.  H.  L.  Cas.  440.  In 
that  case  the  responaent  had  conyeyed  land  to  the 
eompany  expressly  for  the  purpose  of  being  used  as  a 
fiUwav,  and  although  he  had  reserved  all  minerals, 
and  liberty  to  work  them,  it  was  held  that  there 
was  an  implied  grant  of  a  right  of  support  for  the 
lailway,  and  that  the  respondent  was  not  entitled 
to  work  the  minerals  so  as  to  endanger  the  railway. 
The  Lord  Chancellor  in  that  case  says,  **  the  effect 
of  the  conveyance  was  to  convey  this  land  to  be 
eorexed  hv  the  railway  to  the  company,  together 
with  a  right  to  all  reasonable  subjacent  and  adjacent 
•npport,  a  right  to  such  support  being  a  right  neces- 
■arily  connected  with  the  subject-matter  of   the 
grant."    The   same   principle    which  enabled  the 
court  to  imply  a  grant  of  support  in  such  a  con- 
Trance  appears  to  me  to  be  applicable  to  cases 
where  an  express  statutable  right  is  given  to  con- 
•tmct   a  thing   requiring   support   on   land,  and 
consequently  that  where  such  a  right  to  construct 
is  expressly  conferred  by  a  statute,  the  same  neces- 
Oary  implication  of  a  right  of  support  for  the  thing 
conslmcted  must  be  made.     It  is  clear  that  the 
I^egislature  which  had  power  to  authorise  the  com- 
missioners to  enter  on  any  lands,  and  construct 
■ewers  in  them,  had  power  to  confer  the  right  of 
•npport,  and  the  question  is  whether  it  must  not  be 
taken  to  have  done  so.    Now  it  must  have  been 
known  to  Parliament  that  these  sewers  could  neither 
be  made  nor  stand  without  the  support  of  the  sub- 
jacent and  adjacent  land ;  they  could  not,  how- 
erer  built,  be  self-supporting,  and  it  seems  to  me 
It  follows,  as   a   necesssry  presumption,  that  in 
siTing  the   right  to   make  the  sewers,  it  must 
EaTe  been  intended  to  give  a  right  of  support,  unless. 
Indeed,  it  can  be  collected  from  the  Act  that  it  was 
the  intention  of  Parliament  that  the  commissioners 
should  purchase  the  lands  or  easements  in  them 
before  commencing  their  works.    But  the  Legisla- 
ture does  not  seem  to  me  to  have  contemplated  such 
pnrchases,  but  to  have  provided  otherwise  than  by 
imxchase  for  the  protection  of  landowners,  by  enact- 
iag  that  "  full  compensation  "  shall  be  made  to  all 
persons  sustaining  clamage  by  reason  of  the  exercise 
of  the  powers  intrusted  to  the  board,  to  be  settled 
by  arbitration:  (11  &  12  Vict,  c  112,  s.  CO.)    It  is 
clear,  upon  the  construction  of  the  Act,  and  upon 
sntbority,  that  the  making  compensation  is  not  a 
condition  precedent  to  the  accrual  of  the  right  to 
make  the  sewer.    This  was  so  held  in  the  case  of 
JRefffvon/T.  The  Metropofitan  hoard  of  Works^  where 
WiUes,  J.  says,  **  I  think  it  is  perfectly  well  cstab- 
liahed  that  the  meaning  is  that  the  inaking  of  the 
compensation  should  not  be  a  condition  precedent, 
but  should  be  an  obligation.'*    It  was,  however, 
argned  bj  the  learned  counsel  for  the  defendants  as 
the  fonnoatioD  of  his  case  that  Parliament  intended 
the  board  shoold  hi  all  cases  purdhase  the  land  or 


the  eagements  of  support,  and  if  he  had  established 
that  proposition  I  should  have  agreed  that  there 
was  no  necessary  implication  that  a  right  of  sup- 
port was  granted.  But  it  seems  to  mc  obvious  from 
the  whole  tenor  of  the  statutes,  that  it  was  not 
intended  that,  as  a  rule,  the  coinmissionvrs  should 
piuxihase  the  lands  through  which,  and  near  which, 
the  sewers  wore  to  be  made.  By  the  statute  under 
which  this  sewer  was  made,  11  &  12  Vict.  c.  112, 
ss.  CO  and  C7,  no  powers  are  even  given  to  the  commis- 
sioners to  purchase  lands  compulsorily,  but  power 
only  to  purchase  by  agreement,  where  the  fcommis- 
sioners  saw  fit  to  do  so.  This  seems  conclusive  to 
show  that  the  making  of  compensation  for  the  damage 
done  to  the  lands  and  not  to  the  purchase  of  tlie 
soil,  through  or  near  which  the  sewers  were  to  pass, 
was  in  the  contemplation  of  tlie  Legislature  as  the 
manner  in  which,  in  most  instances,  the  powers  of 
the  Act  would  be  exercised.  This  was  the  view  of 
the  Act  taken  by  Wood.  V.  C,  in  the  Sorth  London 
linihcay  CotHpanv  v.  The  Metropolitan  Board  of 
Works,  where  the  Vice-Chancelior  held,  tliat  the 
powers  to  purchase  lands  and  easements  were  not 
restrictive  of  the  powers  to  enter  on  lands  and  to 
construct  sewers,  making  compensation,  but  an 
additional  power  given  to  the  commissioners,  to  be 
exercised  by  them  in  certain  cases  at  their  own  dis- 
cretion, and  according  to  their  view  of  what  in  any 
particular  case  was  best  to  be  done;  and  he  refused  to 
grant  an  injunction  to  restrain  the  defendants  from 
making  a  sewer  through  the  plaintiff's  lands  which 
they  did  not  propose  to  purchase.  Tlie  last  Act 
(18  &  li)  Vict.  c.  120)  no  doubt  gives  power  to  the 
board  compulsorily  to  purchase  lauds  and  ease- 
ments, but  the  exercise  of  this  power  is  placed  under 
restrictions,  and  the  sewer  in  question  was  not  made 
under  the  provisions  of  that  Act.  It  is  clear  that 
unless  a  right  of  support  for  the  sewer  was  conferred 
together  with  the  right  of  making  it,  the  board  must 
have  bought  all  the  subjacent  and  adjacent  lands  or 
easments  in  them  before  they  commenced  their 
works ;  for  if  no«right  of  support  is  conferred,  any 
subjacent  owners  might  undermine  the  sewer,  and 
any  adjacent  owner  might  dig  beside  it,  and  so  let 
it  down  at  tlie  very  instant  it  was  built.  The  64th 
section  of  the  Act  would  give  insufficient  protection, 
for  that  is  pointed  only  against  certain  specific  acts, 
such  as  building  *'  in,  over,  or  under  "  the  sewers. 
This  clause  seems  to  me  to  assume  that  there  is  a 
right  of  support,  and  certainly  the  prohibition  of 
certain  spedflc  things  is  not  inconsistent  with  the 
existence  of  such  a  right.  I  should  have  expected 
much  more  to  have  been  expressly  prohibited  if  it 
had  not  been  assumed  by  ilic  Legislature  that  gene- 
ral right  to  support  existed.  The  right  to  com- 
pensation provided  by  the  Legislature  ought  U) 
be  so  construed  as  to  give  full  protection  to  land- 
owners. Such  compensation,  as  appears  from  the 
case  of  Pettiward  v.  77i«  Metropolitan  Board^ 
Worksj  mav  be  claimed  at  any  subsequent  time, 
and  when  the  damage  caused  by  the  burden  of  sup- 
port thrown  on  tlie  land  becomes  apparent.  On  the 
whole,  therefore,  it  seems  to  ine  a  right  of  support 
was  by  necessary  implication  conferred  by  the 
Legislature,  together  with  the  express  right  to 
make  the  sewer  **  into,  through,  or  under  any  lands." 
A  point  arose  in  the  argument  as  to  the  effect  of 
the  104th  section  of  the  Metropolitan  Hallway 
Act  1854  (17  &  18  Vict  c.  ccxxi.).  It  is  not  staUnl 
in  the  case  that  tliis  point  was  relied  on  by  the  de- 
fendants, but  it  was  put  fon^-ard  in  the  argument 
before  us  that,  supposing  a  right  of  support  to  have 
existed  as  against  other  landowners,  the  claim  to 
compensation  as  against  the  railway  company  did 
not  arise  by  reason  of  the  provisions  of  this  104th 
clause.  It  was  answered  on  the  part  of  the  plain- 
tiffs that  this  clause  was  intended  to  give  additional 
protection  to  the  board,  and  that  it  did  no(  destroy 
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or  take  itwaynn}'  riiihta  IwluDgin;:  to  Ihcm;  and 
further,  thU  aucn  rights  were  i-xpressly  reserved  by 
the  savin)!  attbi'  end  of  tlio  clause.  I  have  not  been 
viihnut  dout>[  whether  (he  remedy  of  the  board  should 
not  hare  been  token  under  the  latter  part  of  tliia 
clause,  whieh  proTides  that  the  compiuiy  shall  rein- 
slate  the  icorka  of  the  board,  if  they  ere  interfered 
by  tbc  trotks  of  the  railway  company.  The  answor 
given  by  the  plaint ifT's  counsel  waf.  that  the  clause 
had  reference  to  direct  intcrfenee  with  the  works  of 
the  board,  and  not  to  damajre,  caused  as  the  damage 
ill  question  wa?  eansed,  and  that  in  any  event  the 
rcnieily  was  cumulative  and  not  restriclivo.  I  hai-e, 
after  some  doubts,  come  to  the  conclusion  that  the 
ri(rht  to  cnrnpensation  as  now  claimed  is  not  taken 
away  by  this  clnufc.  Again,  it  was  rather  sug- 
(zested  by  the  defendants  than  relied  on  as  a 
distinct  point,  that  the  approval  of  the  |daiia  fOT 
tlie  railway  works  by  the  biMinl  was  equivalent  to 
n  licence  to  execute  thtm  :  lint  this  cannot.  I  think, 
be  so.  Hie  approval  is  nol  a  voluntary  licence  by 
the  board,  but  a  condition  iinpiued  on  the  railway 
company.  It  would  be  the  duty  nf  tlio  board  not  to 
refuse  their  approval  of  the  plans,  if  at  the  lime 
they  appeared  to  aJfoni  auffltient  security  to  their 
own  works ;  hut  such  approval  so  given  in  com- 
pliance with  the  Act  docs  nut,  as  ii  teems  to  nic, 
carry  with  it  the  conseriiienco  of  a  voluntary 
licence,  so  that  if  any  daniajn!  is  done  to  the 
works  oF  the  board  in  the  exi'cntion  of  the  plans, 
the  railway  company  is  nbaolveil  from  makini; 
compensation.  The  ripht  to  cfinipenBotion  docs  not 
assume  any  tort  on  the  part  uf  therailway  company, 
on  the  contrary,  the  cl.iim  for  ciimpeneation  under 
the  Lands  Clauses  Act  assumes  that  the  company 
are  lawfully  doing  the  acts  causing  the  damage, 
under  legislative  powers.  It  is  on  this  ground 
that  notice  of  action  is  not  necessary :  (^Dtlang  r. 
Tht  Jttlropolilall  lioanlof  H'prts,  L.  Hep.  2  C.  P.  333 ; 
ir.L.T.Itop.  St'C;  in  Exchecjucr  Chamber,  L.  Rep. 
3  C.  P.  Ill;  ITL.  T.  ll*p.N.  S.  51)2.)  No  doubt,  in 
order  to  determine  whether  lands  are  injuriously 
afTectcd,  it  ii  necessary  to  ascertain  whether  the 
claimant  has  sustained  damage  which  would  have  I 
been  an  actionable  injury  if  it  had  bi/en  dune 
without  legislative  sanction.  This  is  done  to  ascer- 
tain that  there  is  a  right  in  the  claimant,  and  not 
to  show  that  a  wrong  is  committed  by  the  company. 
Having  come  to  the  conclusion  thiit  a  right  to  the 
support  of  their  sewer  from  tbo  adjacent  lanils  was 
vested  in  the  board,  and  consequently  that  the 
dammge  done  to  the  sewer  by  the  'ipcrations  of  the 
defendants  on  such  adjacent  lands  would  have 
given  a  cause  of  action  if  they  had  no  legislative 
■ttrwtion  for  them,  I  think  the  right  to  compensa- 
tion ariset,  and  that  it  is  not  taken  away  by  the 
104th  clause,  or  the  acts  done   in  pursuance  of  it. 


aisi-jamenl  of  (euai^it  otiitr  talla  an 
tiilU  of  ihr  briit/t  to  bt  ertrttd,   ichict 


aontrt  of  llrr  Hofutg'i  H'orkt  and  t^Uie  E 
irtre  ttccled  into  a  eorportilion  for  iht,  purpiut  ^ 
baildiiy  a  brid^a  over  tlie  rivtr  TAaatti  at  or  mm 
Chtltta  Ilo^ital,  icilk  taitaUe  a/^roa/Ati  titrtlt, 
and  for  that  jmrpoie  to  olIaM  fiia  tit  TVaun 
(in  iuue  of  txeieqiier  htllt  to  a  etrlain  ameuM,  A 
'  of  ithirk  anaunt  leat  to  be  ttcured  tm  a 
"    and  wontfi;  tin 

•e  empwrtrrd  to  take,  and 
ait  iJjtciis^M  coimectfd  tritfi  the  coitecl 
the  miuntenance  of  tha  bridge,  and  fit  tfie  nerl  ptaa 
ull  iiihimam,  ctuti,  and  otier  ezjtentes  made  or  pad 
for  bn  Iht  Stale  out  of  Iht  Coaioiidattd  Fund.  It 
uia  tnarlal  bj/  the  Jirit  Ad  Ikai  the  mrpbu,  if  imf, 
sh-tild  form  a  fund  for  lucA  mitrepolit-M  in^irwt- 
mtalt  US  the  Ltgitlalart  lAould  dtttniilKe  ;  but  (Us 
triis  rrftaltd  by  ttct.  1  of  the  11  A-  3S  I'lVt.  r.  6B, 
uml  no  othtr  proeiaion  made  ai  to  Ihedi^/aiilioit  of  tin 
larftluj,  but  it  woi  eaacltd  bf  actl.  S  that  trktn  Etc 
■Ffui  of  HO.OOUA  then  remaining  dke  tkouhl  iait  brrt 
paid  ojF,  no  loll  should  be  lattn  in  rtrpecl  offM 
paaeHgtii  going  ocer  the  bridge  .- 
Htll  ^•ijfirming  the  judgment  of  the  court  behw\  dial 
Ihr  n-VHpnlion  by  the  Cummimontrs  of  Wora  ant 
J'ublir  Biiildingi,  Ihia  trtcttd  into  n  corporalion,  rm 
a  dr.  fmlo  oecujinlion  bj/ the  terranti  of  the  Crorx. 
and  thni  the  committioneri  tctre  not  rateable  for  tit 


This  was  an  appeal  against  a  jndgnie 
nouncud  by  the  Court  of  Queen's  Bench  ii 
of  the  defendants,  ui>on  a  demurrer  to  a  ret 


hngcc 


Ln  my  O] 
;o  judgn 


JadgmtBt  for  drftndan, 


t  IBB  QVBES'a   &RCCH. 


Satari^il,  June  18,  1) 


Bbo.  1-,  H'Cahi:  * 


Aor-rats — EaltaLilili/ — Ofciipalioii  bi/  the  Crouin — 
Corjioralion  at  tenants  of  the  Crouin — Cviamistiontn 
of  Woria  and  FMie  Baildiiigs—Chcbta  Bridge, 

Bj  tlie  9  ^  10  Viet,  c.  39  inpplemenled  hu  14  ^  15 
Fiet.  r.  42,  <mi  21  ^  23  Via.  c.  IX),  U»  Commif 


levy  the  amount  of  a  poor-rate  upon  Ibf 
goods  of  the  defendants  who  were  CommiasioDss  cf 
Works  and  Public  Buildings,  aa  occupiers  d 
Chelsea  liridge. 

The  facts,  arguments,  and  anthoritiet  ue  fnUj 
set  out  in  the  report  of  the  ca*e  in  the  court  bdvr. 
at  page  M3  of  the  17  L.  T.  Kep.  K.  S. 

Kt.me.  Q.  C,  (Sirctlea  with  him)  appeared  forth 
appellants,  and  The  Atlomtg- General  (Sir  J.  B. 
Karslake)  (.l/c-tfirAoii  with  him),  who  were  not  calU 
upon,  for  tho  respondents. 

Kkli.y,  C.  B.-<In  this  case  a  rate  ha«  been  nadt 
upon  the  Commissioners  of  Her  Majesty'!  ^orti 
and  Public  Buildings,  in  respect  of  certain  toUi  it- 
ccived  upon  a  bridge  which  had  been  conatniMct 
by  the  commiasiiioera,  who  arc  made  a  corontlOB 
for  that  piuiiose  under  certain  Acta  of  I'arliaiMat 
It  appears  that  the  commissioner*  for  the  imimT^ 
ment  of  the  metropolis  having  reported  to  tti 
Crown  in  favour  of  certain  impcorementa  in  oraMf 
the  metropolis,  among  other*  reported  that  a  bridg* 
should  be  constructed  upon  or  near  the  apotinqiMfr 
tion.    FoT  the  purpose  of  constructing  that  bndga 

an  Act  of   I'arliament  wa*  passed,  ar'' — '' 

fund  to  be  provided  by  the  Crown  to  fa 
pense  uf  the  construction  of  the  bridge  it  . 
and  to  receive  the  tolls,  which  were  to  be,  in  tlw 
first  place,  devoted  to  certain  expense!  connected 
with  the  works,  and  finally  to  keeping  the  bridtl 
in  repair,  and  doing  the  other  act*  which  an 
necessary  to  be  dune  by  reaaon  of  the  ondi^ 
taking,  and  to  be  applied  in  repayment  of  sgoM 
very  large  sums  to  be  advanced  by  the  Tna- 
snry  out  of  moneys  in  the  banda  cf  tba 
Crown,  which  were  granted  to  the  CrawnbyPi^' 


..   'ards  the  diminution  of  the  toUa,  bm  b 

provision  was  mode  for  any  sorpliu  nioneyiai'  ' 
from  the  receipt  of  the  tolla,  whiiA  vsre  *~  ' 

the  hands  of  the  comminioneia,      Nenr  t 

the  facta  of  the  caae  which  w<n  Mittioriied  brika 
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IhCDINGS   V.   CORDINllLEY. 


[Arcues. 


Acts  of  Parliament.  The  question  is,  whether 
the&e  coinmissiuners  are  rateable  in  respect  of  these 
tolls  to  tlie  poor-rates  of  the  parish  in  which  the 
bri'lge,  or  a  portion  of  the  bridge,  is  situate  ?  I  iim 
of  opinion  that  they  are  not,  and.  upon  tliis  plain 
ami  simple  ground,  that  the  occupation  of  the 
bridge  is  not  a  beneficial  occui)atiou,  that  is,  not  an 
occupation  by  any  indiridual,  or  any  body  of  per- 
ions,  whether  for  private  or  public  piui>oses,  but 
that  it  is  in  contemplation  of  law  an  occupation 
by  the  conunissioners  on  behalf  of  a  government 
.  department  or  public  board,  as  servants  of  tlie 
Crown,  that  is,  on  behalf  of  the  Crown  itself. 
The  exception  which  was  si)ecial]y  made  in  the 
judgnruent  of  the  House  of  Lonls  in  the  Mtrsei/ 
£>ot:ls  cose,  was  an  exception  in  favour  of  pro])erty 
occu[>ied  by  the  Crown,  or  by  the  8er\'ant8  of  the 
Crown,  or  any  dejiartment  of  the  Government  act- 
ing on  behalf  of  the  Crown.  In  this  case,  in  the 
first  place,  the  work  is  a  public  work  recommended 
in  A  report  to  the  Crown  by  certain  commissioners 
appointed  by  the  Crown,  and  it  is  to  be  constructed 
by  the  Crown  out  of  public  funds,  or,  in  other 
words,  by  the  State  or  Government  of  the  country, 
oil  behalf  of  and  for  the  benefit  of  the  public. 
For  convenience,  and  convenience  alone,  the  work 
is  to  be  constructed,  under  orders  given  under  the 
pc^wers  of  an  Act  of  Parliament,  not  by  the  Crown 
itiielf  in  its  own  person,  which  would,  of  course, 
bi*  the  Sovereign  herself  in  her  own  person,  which 
would  be  impracticable  and  impossible,  but  by  the 
department  of  the  Government  to  which  works 
of  that  nature  arc  assigned  in  the  ordinary' 
carrying  on  and  execution  of  the  business  of  tlie 
country.  If  it  had  been  a  work  connecteil  with 
the  navy,  the  board  by  which  it  woul<l  have  to  be 
carried  out  would,  in  all  probability,  have  been  the 
Board  of  Admiralty.  If  it  had  been  the  construc- 
tion of  a  port,  or  anything  relating  to  the  com- 
merce of  the  country,  probably  it  would  liavc 
been  the  Board  of  Tzude,  but  as  it  hapiK^ns  to  be 
^  work  to  be  executed  upon  what  was  claimed  to 
be  the  property  of  the  Crown,  and  which  must  at 
the  least  be  taken  to  form  part  of  the  property  of 
the  Crown,  it  would  naturally  have  been  left  in  the 
hands  of  that  department  which  deals  with  the  pro- 
Periy  of  the  Crown,  and  wliich  executes  works,  or 
Contracts  for  the  execution  of  works  counected  with 
the  hind  or  other  property  of  the  Crown,  namely, 
the  Commissioners  of  Woods  and  Forests.  The  task 
Vu,  therefore,  committed  to  the  Commissioners  of 
TVuods  and  Forests,  and  the  powers  in  question  arc 
conferred  upon  these  commissioners:  and  for  that 
purpcM,  and  that  purpose  only,  and  for  that  reason, 
and  that  reason  only,  they  are  made  a  corporation. 
It  is  quite  clear  upon  this,  that  the  commissioners 
entered  into  the  occupation  of  property,  claimed  to 
be  the  property  of  the  Crown,  upon  whicli  they  con- 
structed the  whole  or  part  of  the  bridge  in  ques- 
tion, and  in  respect  of  passengers  and  vehicles  upon 
thiA  bridge  they  are  entitled,  under  the  Act  of  l*ar- 
liament,  to  receive  certain  tolls.  In  what  character, 
then,  or  on  whose  behalf,  do  they  occupy  this  bridge, 
and  receive  tlieso  tolls  ?  They  do  so  certainly  not 
for  their  own  benefit.  It  is  merely  because  they 
happen  to  constitute  that  department  of  the  Govern- 
ment to  which  public  works  of  ail  descriptions,  to 
be  executed  by  the  Crown,  are  invariably  and  ueces- 
sarily  committed.  It  is  in  that  character,  and  that 
character  only,  that  they  occupy  the  bridge  and 
receive  the  tolls  in  question.  They  are  bound  under 
the  Act  of  Parliament  to  apply  those  tolls  to  the  spe- 
cific purposes  pointed  out  by  the  Act.  If  there  should 
be  a  surplua,  that  surplus  really  is  money  belonging 
to  the  Crown,  and  they  could  not  apply  one  shilling 
of  it  without  the  authority  of  the  Crown.  Only 
13,500/.  oat  of  the  80,000/1  advanced  had  been  re- 
IMdd  at  the  time  the  rate  was  made.    But  in  case 


there  shall  arise  a  surplus,  which  surplus  will  be 
in  the  hands  of  the  commissioners,  that  surplus, 
no  doubt,  will  be  dis^tosed  of  acc<jrding  to  the 
provisions  of  an  Act  of  Parliament  yet  to  be  passed. 
In  the  niean  time  this  corporation  would  hold  the 
money  on  behalf  of  the  Crown :  it  would  he  public 
money  belonging  to  nobody  but  the  Crown,  and 
they  would  be  trustees  of  that  money  until  it  was 
appropriated  by  the  Crown,  or  the  proper  autho- 
rities under  the  authoritv  of  that  Act  of  Parliament. 
But  to  return  to  the  question  of  occupation.  Ac- 
cording to  the  strict  terms  of  the  statute  of  Eliza- 
beth, and  the  substance  and  true  effect  of  the  deci- 
sion in  the  Mersey  Dock  ease  in  the  House  of  Lords, 
there  must  be  occupation  other  than  an  occu- 
pation by  the  Crown,  or  for  or  on  belialf  of  the 
Crown.  Here  there  is  no  such  occupation.  The 
occupation  is  by  this  public  board  or  dejKirtment 
of  the  Government,  existing  only  under  the  ap- 
pointment of  the  Crown,  and  under  the  authority 
of  the  Crown,  and  for  the  purposes  of  the  State, 
and  who  exisst,  not  only  in  the  capacity  conferred 
U]X}n  them  or  created  I)y  this  Act  of  Parliament, 
but  in  every  capacity  in  which  tlic}'  act  at  all,  as 
a  department  of  the  (vovernment  as  servant  of  the 
Crown,  by  and  on  behalf  of  the  Crown  for  the  public 
benefit  of  the  state.  Under  these  circumstances  we 
are  all  of  opinion  that  the  corporate  body  in  question 
created  by  this  Act  of  l^arl lament  is  not  liable  to  lx> 
rated  in  re8i)ect  of  these  tolls,  and  consequently  the 
judgment  of  the  court  will  be  in  favour  of  the 
Crown.  We  may  observe,  as  is  suggested  by  my 
brother  Bramwell,  that  when  we  look  to  the  form 
in  which  the  case  comes  before  us,  we  find  that  it  is 
upon  a  mandamus  to  the  magistrates  to  issue  their 
wiu'rant  to  levy  a  certain  sum  of  money,  the  amount 
of  the  rate  in  question  by  distress,  and  sale  of  the 
goods  and  chattels  of  the  Commissioners  of  Works, 
They  do  npt,  and  they  cannot,  possess  goods  or 
chattels  to  the  value  of  a  single  shilling,  except 
those  which  belong  to  the  Crown.  It  does  not 
belong  to  them  in  their  corporate  capacity,  but 
strictly  for  and  on  behalf  of  the  Crown,  and  cannot 
be  applied  to  any  purposes  except  for  the  purposes 
of  tlie  Crown.  Under  these  circumstances  really  to 
order  these  magistrates  to  seize  the  goods  and 
chattels  of  these  commissioners  would  bo  to  order 
them  to  seize  the  gotKls  and  chattels  of  the  Crown, 
which  are  hehl  by  a  Government  department  merely 
on  behalf  of  the  Crown  in  order  to  satisfy  this  poor- 
rate.  Upon  all  of  these  grounds  wc  are  of  opinion 
that  the  judgment  of  the  Court  of  (Queen's  Bench 
should  bo  affirmed. 

Judgment  affirmed. 

Attorneys  for  appellants,  Capron  and  Co, 

Attorneys  for  respondents.  Solicitors  to  the  Board 
of  Works. 

COTTBT  OF  ARCHES. 

Kcportod  by  IlEXBY  F.  TunCELL,  Esq.,  B.irrldtor-at-Law. 

Saturday,  July  25,  18G8. 
(Before  Sir  R.  Phxllzmore.) 

RiCUXNGS   V,   CORDINGLET. 

Churchwarden — Ornaments — Biijht  to  keys  of  tlie  church, 

A  Icdye  or  super-altar  teas  pluctd  on.  the  Holy  Table  in 
the  church  of  A,  by  the  incutnl'cnt  without  obtaining 
the  formal  or  informal  consent  of  the  ordinary,  Nearly 
two  years  after,  the  churchwardens  were  directed  by  a 
resolution  of  the  vestry  to  remove  it.  One  of  the 
churchwardens  thereupon  had  the  lock  of  the  church 
door  picked,  and  violently  removed  the  svper-aUar- 
The  incumbeHt  had  refused  to  give  up  the  custody  o 
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the  Icfys  of  the  church,  but  had  offered  access  to  the  were  in  any  way  concerned  with  it    At  this  Tettiy 

churchwarden  at  reasonable  times.     The  incumbent  a  resolution  waa  passed  that  the  charcfawaidein 

having  now  instituted  criminal  proceedings  against  the  (that  is  both  of  them)  should  take  atepe  for  remoring 

churchcarden,  it  was  the  super-altar.    On  the  next  day,  the  23rd  Ang^ 

Eeld^thattKe^estryhadnopo^rto^^^^^^^  STellh^'i^^.  "m Ai^^^^^  hSi'lJ 

wardenstodothescacts;  that  the  churchwarden ^^^^^  ^      ^^^^^    chnrehwarden,    that    he.  MJ. 

theoOicers  of  the  ordinary  and  theparidt  and  their  j^.^^^^    ^^3       i„    ^^  church  at  eleven,  and  that 

authontyeven  m  matters  most  within  their  sp^ud  J^^^ould  wait  for  him  tUl  one  o'clock.  Cordingtey 
cognisance  must    be  exercised  under  the  control  of  ^  that  if  the  keys  were  not  placed  in  hii 

the  ordinary,  and  without  reference  to  extreineand  ^  ,,^  j^  break  open  the  chSrcl.  door,  cf 

ejcceptional  cases  Ornaments  which  have  once  be^ds  ^ake  it  so  that  nobody  could  open  if  Mr.  Rich- 
facto   though  illegal  u  or  irregularly   placed  in  the  accordingly  to  the  diurch,  and  sUycd 

church  must  be  legalfu,  that  is,  under  the  sanction  of  ^.«  ^^  minutes  tb  one,  when  he  wrote  to  Mr. 

the  ordinary,  removed.  Cordingley    as    follows :-"  Atherttonev   Aug.  28. 

That  even  had  the  proceedinas  been  otherwise  iMal,  one  1867.     Sir, — In  future,  when  you  want  aooeM  to 

churchwarden  could  not  have  so  acted  without  the  the  church  as  churchwarden,  I  must  request  yon 

concurrence  of  the  other.    'Ihat  the  rector  has  the  to  name  the  time,  and  to  give  me  the  reasonable 

freehold  of  the  church  and  the  keys  are  his  property,  notice  to  which  I  am  entitled.    The  church  has  been 

ond  open  from  eleven  o'clock  till  serrice  time  at  twdve 

Tfte  Court  admonished  the  defendant  to  abstain  from  to  suit  your  convenience.    I  repe^  tha t  you  can,  I7 

8uc/i  conduct  in  future,  and  condeinned  him  in  certain  applying  to  mc,  have  access  to  the  church  at  any 

1^/;,,  reasonable  hour,  but  I  shall  not  give  up  the  keys 

m.    t    i,     t  *!..  J  *i  *       11  u  —I  am,  your  obedient  servanf,  F.  II.  RiCHmcft. 

The  fa^ts  of  this  case  and  the  argumeuU  will  be  ^o    Mr.    Cordingley."     To    this    letter    RicMngi 

found  fully  set  out  m  the  judgment  below.  received  no  answer.    As  a  general  rule,  Mr.  Ridi- 

Dr.  IMan^  Q.C.  and  Dr.  TrUtra.  for  pUintiff.  '^-^^^  7l^\^A^t ^^^l^lii'^tl^ 

A.  J.  Stephens,  Q.C.  and  Dr.  Swabcy  for  defendant.  On  the  contrary,  he  said  that  upon  reasonaUe  notice 

he  might  always  have  had  it.    It  appears,  however, 

Sir  R.  PniLLiMORE  said  :— This  is  a  case  which  that  on  two  occasions  (one  being  the  22nd  Aug.)  be 
comes  before    this   court   by   letters   of   request  refused  to  allow  the  bells  to  be  rung  to  give  notice 
from  the  Chancellor  of  Worcester.     It  is  a  suit  of  a  vestry  meeting.    About  one  o'clock  Scaulan,  1 
instituted,    in   a   criminal  form,   by    the   incum-  locksmitli',  in  the  employ  of  Wood,  arrived  by  (Mr 
bent  of  Atherstone,  Mr.  Richings,  against  one  of  ingley^s  order  with  a  picklock  in  his  hand,  aind  md- 
the  churchwardens,  Mr.  Cordingley.    The  ofifences  c^^ed  to  pick  the  lock  of  the  church  door.    Jlr. 
charged  against  this  gentleman  are,  entering  the  Husband,  the  curate,  who  was  present,  warned  hfa 
church  by  means  of  a  picklock,  contrary  to  the  that  the  act  was  illegal ;  the  man  hesitated,  bot 
wish  of  the  incumbent,  and  causing  a  ledge  of  wood,  under  the  orders  of  Cordingley  proceeded ;  the  kdL 
or  as  it  is  called,  a  super-altar,  to  be  violently  was  picked,  the  church  was  entered.    Scanlan,  wilb 
removed  from  the  Holy  Table,  breaking  and  throw-  a  hammer  and  chisel  in  his  hand,  entered  the  gooh 
ing  away  the  same,  and  also  for  injuring  and  remov-  munion  rails,  pulled  out  the  nails  which  fastened 
ing  the  cloth  which  covered  the  Hol^  Table,  and  the  cloth  to  the  Holy  Table,  took  off  the  ledge  or 
for  removing  certain  sockets  from  a  pillar  in  which  super-altar.   According  to  Mr.  Husband's  evidence 
banners  were  sometimes  placed,  and  for  violent  and  Cordingley  dashed  the  super-altar  with  such  fi^ 
irreverent  conduct  on  the  part  of  himself  and  others  lence  on  the  fionr  that  it  was  broken  at  one  end;  it 
in  the  church.    The  defence,  on  the  part  of  Mr.  was  then  thrown  into  a  place  where  coals  were  kepL 
Cordingley  is,  that  the  incumbent  refused  to  allow  The  sockets  were  also  forcibly  removed  from  the 
him  the  keys  of  the  church  for  the  purpose  of  pillars.    The  cloth  of  the  Holy  Table  was  taken  to 
entering  therein,  and  that  the  articles  in  question  an  upholsterer  by  Cordingley,  and  by  him  directed 
had  be«i  put  up  illegally,  vrithout  a  faculty,  and  to  be  altered ;  the  other  churchwarden  afterwsidi 
had  been  revercntly  removed  by  the  churchwarden  obtained  possession  of  it,  and  the  Holy  Communion 
under  sanction  of  the  vestry.    The  material  facts  Table  remained  uncovered  for  one  or  two  week& 
which  have  been  admitted  or  proved  before  me  in  While  the  House  of  God  was  the  scene  of  these 
evidence  are    as   follow:— It  appears  that  about  transactions,  other   persons,  as   must   have  been 
Christmas  ISCri  this  ledge  was  placed  upon  the  expected,  came  into  the  porch  and  the  body  of  the 
Holy  Table  by  Mr.   Richings,  or   with  his  per-  church,  one   man  wearing  his  hat,   and  alleging 
mission,    that    it  has   remained  there  from    that  that  he  did  so  because  he  was  not  in  a  place  of 
time  till  it  was  taken  away  by  Mr.  Cordingley.  Protestant   worship ;    a   melancholy   and    iniser- 
Ko  objection  was  raised  till  Easter  186C,  and  it  was  able,    but   natural,    example   of    what    men,  re> 
there  when  the  bishop  held  a  confirmation  in  the  spectablc    in    private    life,    will    do    under  the 
church  in  18G7.    This  addition,  however,  to  the  Holy  effect    of     violent     religious    excitement,    when 
Communion  Table  was  made  without  the  consent  of  they — to    use    a    common   but   veiy   expreeeife 
the  ordinary,  either  informally  expressed,  or  formal! v  phrase,  **  take  the  law  into  their  own  haoda."   The 
through  the  medium  of  a  faculty.    This  is  much  counsel  for  the  defendant  exerted  himself  to  the 
to  be  lamented,  because  tlie  alteration,  whether  legal  utmost  to  palliate  acts  which  he  must  have  known 
or  not,  was  of  that  character  which  ought  to  have  to  be  incapable  of  vindication.    First,  it  was  main- 
been  submitted  to  the  discretion  of  the  ordinary,  in  tained  or  suggested  that  one  churchwarden  had, 
order  that  he  might  judge  whether  the  introduction  under  the  sand  ion  of  the  veatiy,  authority  to  de 
of  it  was  or  was  not  expedient  at  that  time,  and  in  these  acts,  both  without  the  concurrence  of  his  col- 
the  particular  circumstances  of  the  parish.    On  the  league  or  the  authority  of  his  ordinuy.     Ai  a 
22na  August  1867  a  vestry  meeting  was  holden,  matter  of  fact,  the  vestry  did  not  pretend  to  avtho* 
which  was  adjourned  to  the  Town-hall.     How  it  rise  one  churchwarden  to  act  in  this  wajr ;  as  a 
was  summoned  does  not  appear,  but  it  was  preceded  matter  of  law,  they  had  no  power  to  authonse  boCk 
hy  a  printed  placard  headed  **  Ritualism,"  and  cer-  to  do  so.    It  is  not  competent  to  the  vestry  to 
tainly  not  of  a  character  to  produce  fair,  temperate,  alter  the  law,  or  to  substitute  their  own  will  ud 
'*ecent,  or  quiet  discussion.    lam  not  surprised  that  pleasure  for  it,  or  to  clothe,  by  any  reeolutko,  hoik, 
'  should  have  been  willing  to  own  that  th^  still  less  one,  churchwarden,  with  an  antfaorily  nol 
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nberent  in  his  office.  In  the  well-known  case  of 
^\ilmer  t.  Bishop  of  Exon^  1  Str.  57G,  it  was  decided 
17  the  King's  Bench,  that  "  the  ordinary  "  (not  the 
'estrj  or  the  churchwardens)  ^'was  judge  what 
nuunents  were  proper,  and  might  order  them  to  be 
lefaoed."  I  will  now  deal  with  the  argument  that 
me  churchwarden  can,  with  or  without  the  sanc- 
aoQ  of  the  vestry,  act  independently  of  his  col- 
eagne.  With  regard  to  the  case  of  Shaw  v.  Hislop, 
k  DowL  &  RyL  241  it  seems  to  me  adverse  to  the 
awe  of  the  defendant.  It  establishes  the  position 
Jiat,  where  one  churchwarden  has  incurred  a  debt 
m  behalf  of  the  parish,  without  the  order  of  his  co- 
churchwarden,  he  must  be  considered  to  have 
ncurred  it  on  his  personal  liability,  and  not  in  his 
M>rporate  or  quasi  corporate  character.  The  case  of 
Goidsworih  v.  Knitjht,  11  M.  &  W.  337,  which  was 
ilto  cited,  only  decided  tliat  the  Act  o9  Geo.  3, 
;.  12,  8.  17,  made  the  churchwardens  and  overseers 
I  corporation  of  a  peculiar  character,  and  that  it 
mM  competent  for  any  one  of  them  to  authorise  a 
listresB  for  rent  in  arreart  The  case  of  />y  and 
Grtste  V.  Treasure  (to  which  I  referred  counsel 
a  the  course  of  the  argument)  is  a  very  strong  dcci- 
don  against  the  position  that  one  churchwarden  can 
ict  alone  and  without  the  consent  of  his  co-chiirch- 
rarden  even  in  matters  which  must  be  presumed 
leneficiol  to  the  parish.  The  Judicial  Committee 
if  the  Privy  Council  confirmed  the  judgment  of  the 
}ourt  of  Arches,  and  decided  in  that  case  that  one 
Jmrchwarden  could  not  sue  alone  without  the  con- 
.lUTence  and  joinder  of  his  colleague,  in  a  suit 
igaiost  a  parishioner  for  subtraction  of  church 
mte,  nor  use  the  name  of  his  co-church  warden 
rithout  the  consent  of  the  latter.  Their  Lord- 
ihips  say  (2  Moore,  N.  S.  554):  *^  But  necessity,  it 
ras  urged,  requires  that  in  the  case  of  two  church- 
rardens,  each  should  be  deemed  to  be  invested  with 
in  implied  authority  to  use  the  name  of  the  other  in 
luits  for  the  benefit  of  the  parish,  or  at  all  events  in 
nits  for  subtraction  of  church  rates,  for  that  other- 
riie  it  might  be  impossible  to  collect  the  rate.  There 
%,  however,  nothing  to  warrant  such  an  argument." 
Lnd  again,  their  lordships  say,  *^  the  course  pur- 
■ued  can  only  be  justified  on  the  assumption  that 
a  every  suit  for  subtraction  of  church  rate  one 
Jbnrchwarden  may  always  use  the  name  of  a  co- 
^orchwarden  as  a  co-plaintiff  without  any  autho- 
i^  from  him.  For  such  a  proposition  there  is  no 
rarrant  either  in  principle  or  authority."  So  that 
t  must  not  be  considered  (for  the  case  was  one 
Hmce  imffressionis)  to  be  settled  law  that  even  where 
he  majority  of  the  vestry  have  imposed  a  rate 
>nd  authorised  the  churchwardens  to  collect  it  for 
he  benefit  of  the  parish  they  cannot  empower 
•ne  churchwarden  to  take  legal  proceedings  with- 
•at  the  consent  of  his  colleague.  The  law  provides 
Aother  remedy,  as  was  suggested  by  the  Privy 
Touncily  namdy,  the  removal  of  the  recusant 
faorchwarden,  but  the  law  will  not  allow  a 
rinciple  to  be  broken  down  in  order  to  attain  an 
nd  in  itself  expedient  and  desurable.  The 
splication  of  this  doctrine  to  the  circumstances 
i  the  present  case  is  obvious  and  material. 
>beerve  the  necessary  and  indeed  admitted  conse- 
Qences  of  the  defendant's  position.  Some  orna- 
iient  or  piece  of  furniture  is  placed  in  a  church, 
«rfaaps  as  in  this  case,  connected  with  the  adminis- 
ration  of  the  Blessed  Sacrament  of  the  Lord's 
kipper.  One  churchwarden  is  offended  by  it,  either 
M  a  matter  of  reUgious  feeling  or  of  mere  taste, 
nd  without  consulting,  or  directly  contravening,  the 
rith  of  his  brother  churchwarden,  he  proceeds  by 
noe  to  enter  the  chordi,  by  force  to  remove  the 
nuunent;  the  next  day  the  other  churchwarden, 
9  whote  reUgious  feelings  or  taste  the  ornament  is 
grcjoble,  proceeds  by  force  to  enter  the  church 
nd  1^  loice  to  restore  the  ornament.    The  next 


day  it  is  again  removed,  the  day  after  again  re* 
placed  in  the  same  manner;  or  perhaps  the  two 
churchwardens  meet,  each  at  the  head  of  an  army 
of  followers,  one  with  a  picklock,  as  in  this  case, 
and  a  placard  of  "Protestantism  and  no  Ritualism," 
the  other  with  a  crowbar,  as  in  the  case  of  Dewdney 
V.  Good,  and  a  banner  with  ''  The  Catholic  faith. 
Could  the  worst  enemy  of  the  Church  of  England, 
Papist  or  Protestant,  desire  her  to  bo  placed  in  a  more 
humiliating  position  ?    Would  there  be  any  end  to 
the  irreligious  scoffs,  gibes,  and  jeers  which  such 
scenes  would    produce?      Could  the  Church   of 
Rome  desire  better  assistance   to  her  hourly   in- 
creasing aggressions  against  the  Church  of  Eng- 
land ?    Could  the  enemy  of  the  establishment  who 
desires  to  sever  the  connection  of  the  Church  with 
the  State,  the  subject  upon  which  men's  minds 
are    now    so    agitated,     be    more    gratified    than 
by  such  a  result  of  discord  and  scandal  ?     I  am 
happy  to  know  that  the  law  of  the  Church  neither 
l^ermits  such  scandalous  proceedings  nor  is  impotent 
to  punish  those    who  are   the  authors  of    them. 
Independently  of  the  ecclesiastical  law,  I  am  much 
inclined  to  think  that  this  was  a  case  of   "  braw- 
ling   and    riotous   conduct    in  a    church**  which 
founded  the  jurisdiction  of  the  magistrates  under 
the   recent  and  valuable    statute  23  &  24  Vict, 
c.  32,  8.  2.    It  is  true  that  one  churchwarden  only 
acted  in  this  case  ;   but  I  consider  it  expedient  for 
the  peace  of  parishes,  in  these  times  of  excited  reli- 
gious feeling,  that  no  doubt  shall  exist  as  to  the 
limits  within  which  the  authority  of  both  church- 
wardens is  to  be  exercised.    They  arc  the  officers  of 
the  ordinary  and  the  parish,  and  the  first  principle 
is,  that  their  authority,  even  in  matters  most  within 
their  especial  cognisance,  must  be  exercised  under 
the  control  of  the  ordinary.    Take,  fur  instance, 
the  arrangement  of   sittings  in  the  nave  of  tho 
church.    .The  general  disposal  of  seats  in  the  nave, 
and  to  a  certain  extent  in  the  chancel,  appertains  to 
the  churchwardens,  though  perhaps  even  this  doc- 
trine must  receive  some  limitation  where  the  seats 
are  all  moveable,  or  where  chairs  alone  are  in  use ; 
but  as  Sir  "SV,  Wynne,  one  of  my  most  distinguished 
predecessors  in  this  chair,  observed,  "this  is  for 
convenience,  and  for  the  preservation  of  peace  and 
quiet.    But  this  right  is  not  to  be  used  arbitrarily ; 
not  without  considering  whether  there  be  any  legal 
or  equitable  right.    If  the  churchwardens  interfere 
to  take  away  a  seat,  and,  a  fortiori,  to  take  it  to 
themselves,  the  ordinary  will  interfere    ...:'* 
(Dntrv  V.  Kainson,  cited  as  a  note  in  Parham  vj 
Tetnphr,  3  PhUl.  p.  516.)    So  in  Parham  v.  Templar, 
decided  by  Sir  John  Nicholl,  the  churchwardens  are 
spoken  of  as  "acting  under  the  ordinary :"  (Ibid.  522.) 
And  in  the  same  case  (p.  523)  it  is  said :  "  The 
churchwardens    may    remove    persons   originally 
placed  in  seats,  or  their  descendants;  but  if  they 
do  so  capriciously,  or  without  just  ground,  the 
ordinary  will  control  and  correct  tnem."    Upon  the 
general    question  of    the    duties    and   powers  of 
diurchwardens  it  would  be  impossible  to  find  a 
better  statement,  or  one  coming  from  a  higher 
authority,  than  that  which  is  laid  down  by  Lord 
Stowell  in  the  following  judgment:    "The    first 
point  is,  whether  these  churchwardens  have  a  right 
to  interfere  in  the  service  of  the  church  ?  as  if  that 
interference  is  legal  in  any  case  it  is  so  in  the  pre- 
sent.   To  ascertain  this,  it  is  proper  to  consider 
what  are  their  duties,  and  I  conceive  that  originally 
they  were  confined  to  the  case  of  the  ecclesiastical 
property  of  the  parish,  over  which  they  exercised  a 
discretionary  power  for  specific  purposes.     In  all 
other  respects,  it  is  an  office  of  observation  and 
complaint,  but  not  of   control,  with   respect   to 
divine  worship ;  so  it  is  laid  down  in  Ayliffe,  in  one 
of  the  best  dissertations  on  the  duties  of  church- 
waxdens,  and  in  the  canons  of  1571.    In  these  it  is 
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obscrvetl  that  churchwardens  are  appointed  to  pro- 
Tidc  the  furniture  of  the  church,  the  bread  and 
wine  for  the  holy  Bacmnient,  the  surplice,  and  the 
l>ook8  necessary*  for  the    performance    of    divine 
worship,  and  such  as  are  dirccte<l  by  law ;  bat  it  is 
the  minister  who  has  the  use.    If,  indeed,  ho  errs  in 
this  respect,  it  is  just  matter  of  complaint,  which 
the  churchwardens  are  obliged  to  attend  to  :  hut 
the  law  would  not  oblige  them  to  complain,  if  they 
had  a  power  in  thcmselyes  to  redress  the  abuse. 
In  the  service,  the  churchwardens  have  nothing  to 
do  but  to  collect  the  alms  at  the  offertory ;  and  they 
may  refuse  the  admission  of  strange  preachers  into 
the  pulx)it.    For  this  purpose  they  are  authorised 
by  the  canon,  but  how  ?    Wlien  letters  of  orders  are 
produced,  their  authority  ceases.     Again,   if  the 
minister  introduces  any  irregularity  into  the  service, 
they  have  no  authority  to  interfere,  but  they  may 
complain  to  the  ordinary  of  his  conduct.    I  do  not 
say  there  may  not  be  cases  where  they  may  be 
bound  to  interi)Ose ;  in  such  cases  they  may  repress 
and  ought  to  repress  all  indecent  interruptions  of 
the  service  by  others,  and  are  the  most  projier 
persons  to  repress  them,  and  they  desert  their  duty 
if  they  do  not.    And  if  a  case  could  be  imagined,  in 
which  even  a  preacher  himself  was  guilty  of  any 
act  grossly  offensive,  either  from  natural  infirmity 
or  from  disorderly  habits,  I  will  not  say  that  the 
churchwardens,  and  even  private  persons,  might  not 
nterpose  to  preserve  the  decorum  of  public  worship. 
But  that    is  a  case   of    instant  and  overbearing 
necessity  that  supersoilcs  all  ordinary  rules.      In 
cases  which  fall  short  of  such  a  singular  pressure, 
and    can    await   the  remedy   of    a    proper   legal 
complaint,    that    is    the    only    proper    mode    to 
be    pursued  by    a  churchwanien : "    (^Hutchins    v. 
Denziloe  ami  Lovtland,  Cons.  Rep.  vol.  1,  p.  175.) 
I  have  carc'fuUv  considered  the  chapter  in  Ayliffe 
referred  to  by  Lord  Stowell ;   and  I  find  it  entirely 
in  accordance  with  his  view.    I  was  also  referred  by 
Mr.  Stephens  to  a  judgment  delivered  by  myst  If  in 
the  Consistory  of  Oxfon!  (reportcsl  at  length  by  Dr. 
t^waboy  in  the  Lam-  Time?,  1S57,  vol.  20,  p.  402),  as 
containing  a  correct  exix)sition  of  the  law  upon  tiiis 
subject.    I  am  not  aware  that  it  in  any  way  con- 
flicts with  the  principles  of  the  judgment  which  I 
am  about  to  deliver.     Indeefl  the  whole  doctrine  of 
presentments  b}-  the  church wanlens  is  grounded 
upon  the  fact  that  their  office  i.s  one  of  "  observation 
and  complaint ;"  and,  cvcept  in  extraordinary  emer- 
gencies, not  one  of  immediate  action  or  e.xercise  of 
individual  power.    There  wojild  be  no  necessity  for 
presentment  to  tlie  onlinary   at  all  if  they  might 
take  the  law  into  their  own  hands,  and  remove, 
without  reference  to  him,  whatever  the}*  conceived 
to  be  illegal  in  the  ornaments  of  the  church.     In  the 
Knightshridue  cases  the  proper  course  was  adoptetl : 
the  power  of  the  onlinary  was  invoked  to  remove 
illegal  ornaments  :  and  the  n'sult  proveil  the  wisdom 
of  this  mode  of  proceeding,  for  the  churchwarden 
would  in  that  case  have  removed  many  ornaments 
which    the    Judicial    Committee    eventually    pro- 
nounced to  be  legal.    In  the  present  case  thechurch- 
warden  removed  altogether  the  ledge  which  was 
upon   the   Holy  Tabic.     Xow  tho  decision  of   the 
Judicial  C'ominittee  of  the  Privy  Council,  in  fAfirieli 
V.  FiffK  1 1  Moo.  P.  C.  Uep.,  established  that    the 
adtlitionof  a  wooden  ledge  to  the  Holy  Table,  callod 
in  that  as  in  thi.i  case  a  i'Uper-iiltar.  which  is  not  fas- 
tened to  the  table  so  as  to  be  immovable,  is  a  legal 
ornament.      Their    lordships    say    that   when    the 
Lord's  Supper  is  administered  the  ledge  might  be 
removcfl  and  replaced  upon  the  table,  then  (covered 
with  a  fair  linen  cloth    **  for  the  purpose  of  hold- 
ing candlesticks  and  vessels  ;"  and  it  is  said  in  that 
judgment,  "It  is  not  shown,'and  their  lordships  think 
it  ought  not  to  be  inferred,  that  there  is  anything 
8u^>erstitious  (if  the  term  may  be  used)  or  anything 


improper  in  the  addition  of  that  ledge."     Modi  hu- 
been  said  in  this  case  upon  the  point  as  to  whetha 
or  not  the  ledge  was  attached  to  the  Holy  Table  n 
as  to  be  immovable  ;  it  certainly  was  not  fastoed 
to  the  Holy  Table  itself,  but  there  is  a  doubt  upon 
the  evidence  whether  it  was  not  so  attached  to  dia 
cloth  as  to  necessitate  the  remoral  of  the  dodk 
when  the  ledge  was  remove<I.    I  am  not  prepsrai 
to  say  that  even  in  this  case  it  would  not  fall  withm 
the  principle  of  permission  in  Liddeli  ▼.  Beat    But 
assuming  this  not  to  be  so,  observe  the  error  of  tfas 
churchwarden's  conduct ;  he  evidently  thought  tist 
the  addition  of  the  ledge  was  per  we  illcgml;  he  did 
not  unfasten  it  from  the  cloth,  and  replace  it  as  the 
law  (if  he  had,;as  he  had  not,  any  power  at  allin  the 
matter)  would  have  required  him  to  hare  done;  but 
he  caused  it  to  be  detached  from  the  cloth,  remofed 
altogether,  and  put  away  in  a  coal  hole.    I  nuy 
remark  here  that  my  surprise  that  any  churchwarden 
should  have  dealt  so  irreverently  with  what  hid 
been  for  some  years  connected  with  the  Holy  Table 
was  diminished  by  the  subsequent  evidence  in  the 
case.    From  that  it  appeared  that  when  Mr.  Owd- 
ingley  was  first  chosen  churchwarden,  he  honestly 
and  expressly  stated  that  he  was  not  a  member  of 
any  church,  which  he  explained  in  this  court  to 
mean  that  he  had  never  been  a  communicant   It 
was  certainly  a  strange  and  ill-advised  choice  1^ 
the  parishioners  in  the  first  instance,  and  I  think  it 
reflects  crcdic  upon  Mr.  Cordinglcy  that  be  wu 
aware  of  the  impropriety  of  his  occupying  tkii 
position,  and  with  reluctance  accepted  it  contmy 
to  his  own  wishes.    He  said  in  this  court,  **  I  hsre 
never  communicatc<1,  and  I  have  always  had  a  greit 
reluctance  to  be  churchwarden."    It  cannot  be  too 
plainly  stated  that,  without  reference  to  extieioo 
and  exceptional  cases,  which  afford  no  test  of  the 
law,  ornaments,  which   have  once  been  de  farto, 
though  illegally  or  irregnilArly  placed  in  the  church, 
must  be  legally,  that  is  under  the  sanction  of  the 
ordinary,   removed.     This   is  a   position   no  Icii 
sound    in    law    than    essential  for  the   peace  uf 
parishes.     Lord    Stowell    applied    this    principlfl 
to  the  matter  of  removing  monuments  in  churcbn. 
<*It    is    alleged,*'    he  says,   "that  the  rector  hsd 
given  his  consent  that  the  monument  should  be 
taken  down,  which,  however,  is  denied.    Bat  the 
taking  down  the  monument  would  be  an  offence  for 
which  also  the  party  would  be  liable  to  prosecatioo, 
since,  when  once  erected,   it  cannot  be  removed 
without  the  sanction  of  the  ordinary.    The  conieot 
of  the  rector,  th»*refore,  would  not  be  suflkient:" 
Maitlman  y.2fa/paSf  1  Uagg.Cons.  Rep.,  211.)  Laitlv, 
it  has  lieen  nrgcnl  in  mitigation  of  the  conduct  of 
the  churchwardi'ii,  that  he  had  a  right  not  nurely 
of  access  to  the  church  at  proper  seasons,  but  to  the 
custody  of  the  koys  of  the  church  ;  and  the  case  of 
Jm-ratt  V.  Stoh:  was  relied  upon  for  this  position: 
(?{   Phill.   U\7.)     In  that    case    Sir  John   N'icboU 
observed  :  "  All  persons  ought  to  understand  that 
the  sacred  edifice  of  the  church  is  under  the  pro- 
tection of  the  ecclesiastical  laws  as  thor  are  adminif- 
tere<1  in  these  courts;  that  the  possL-ssitm  of  the 
church  is  in  the  minister  and  the  church wardiw; 
and  that  no  person  has  a  right  to  enter  it  when  it  is 
not  open  for  Divine  service,  except  with  their  per* 
mission    and   under  their  authority.     Lord  Chief 
Justice  Erie's  judgment,  too,  in  Grij^n  v.  Digkton, 
5  Best  &  Smith,  114  (1864)  was  much  relied  npoa; 
in  which  he  recites  this  passage  as  the  foandation 
of  his  own  judgment,  adding,  **That  is  a  perfecUy 
sound  exposition  of  the  law  in  the  temporal  as  wcU 
as  i  n  the  ecclesiastical  courts.    The  rihw  w  mmasH 
oniHt'potentis  Dei  is  not  to  be  turned  from  the 
pose  which  that  name  expresses ;  and  the 
and  churchwardens  are  entitled  to  poasession  of  the 
church,  and  to  have  free  access  to  It  at  all  tMes." 
It  has  been  endeavoured  to  extract  frooi  thb  In* 
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^  giURO  oi  Sir  John  MichoU,  in  Jarratt  v.  Steele,  the 
poiition  that  the  freehold  of  the  church  is  in  the 
churchwardens  as  well  as  in  the  incum))cnt,  or  at 
least  that  the  custody  of  the  church  is  equally 
Tested  in  both  parties,  and  therefore  that  the 
churchwardens  must  be  entitled  to  the  keys  of  the 
chnrch  equally  with  the  incumbent.  But  this  is  a 
position  which  even  the  letter  of  the  judgment  does 
not  warrant,  and  which  is  directly  at  Tarianoe  with 
the  common  law  and  a  series  of  decisions  upon  the 
^  subject,  and  most  especially  with  the  dccisiou  of 
p  the  same  learned  judge  in  the  later  and  yery  carc- 
^  fully  considered  case  of  Lee  t.  Mathews.  Observe  his 
language  in  this  case.  "On  the  otlicr  hand,'*  he 
■ays :  '*  the  minister  kept  possession  of  the  keys  of 
the  chnrch ;  and,  as  it  should  seem,  in  order  to  pre- 
Tent  this  painting  at  that  particular  time;  and 
■urely  the  minister  of  the  parish  is  the  fittest  per- 
•on  to  decide  at  what  season  the  public  worship 
may  be  suspended  with  least  inconvenience  to  the 
religious  duties  of  the  pari^oners.  This  vestry 
was  called  for  the  purpose  of  ordering  an  additional 
key  of  the  church  to  be  made  for  the  use  of  the 
parish  churchwarden.  This  was  very  irregular ;  for 
the  minister  has,  in  the  first  instance,  the  right  to 
the  possession  oi  the  key,  and  the  churchwardens 
hare  only  the  custody  of  the  diurch  under  him. 
If  the  minister  refuses  access  to  the  church  on  fitting 
occasions,  he  will  be  set  right  on  application  and 
complaint  to  higher  authorities:**  {Lee  Y.Mathews, 
8  Hagg.  173.)  The  same  doctrine  is  referred  to  by 
Dr.  Lushington  in  the  recent  case  of  DewdneyY.  Good, 
as  one  of  the  best  established  axioms  of  ecclesiastical 
law.  In  the  case  of  Dewdeetf  v.  Goodj  decided  in  the 
Court  of  Arches  in  the  year  1861,  reported  with 
his  usual  accuracy  by  Dr.  Middleton  in  7  Jur. 
C37,  the  churchwardens  of  the  parish  of  Gussayo, 
in-  Dorsetshire,  accompanied  by  another  parishioner, 
and  acting  upon  a  resolution  of  the  vestry,  but 
against  the  expressed  prohibition  of  the  rector,  and 
without  any  authority  from  the  bishop,  broke  open 
with  a  crowbar  the  principal  door  of  the  church, 
and  with  the  assistance  of  some  workmen  proceeded 
to  alter  the  position  of  the  pulpit,  and  to  pull  down 
and  re-amnge  certain  of  the  seats  within  the 
church ;  the  leamod  judge.  Dr.  Lushington,  most 
strongly  held  that  all  who  hod  taken  part  in  these 
proceedings  had  been  guilty  of  a  grave  ucclesiastical 
offence.  In  this  very  important  judgment  he  says : 
'*  The  first  question,  what  is  the  law  on  this  sub- 
ject, is  beyond  all  doubt  or  dispute.  No  man,  who- 
erer  he  may  be,  has  any  right  to  make  any  changes 
in  the  church,  except  the  oniinary,  and  those  legally 
deputed  by  him.  No  lawyer  can  (lossibly  have  any 
doubt  upon  this  point.  As  to  the  facets,  it  is  ahnost 
unnecessary  to  inquire  into  them  minutely,  because 
it  is  admitted  that,  in  pursuance  of  a  resolution  of 
a  Testry  of  the  parish,  Mr.  Good  and  Mr.  Ford  did 
proceed  to  act  in  the  manner  complained  of ;  that 
Mr.  Good,  in  tlie  discharge  of  the  supposed  duties 
of  his  ofiice  of  churchwarden,  sent  for  the  key  of 
the  church  to  the  rector ;  that  the  rector  ref  U8e<l  to 
let  him  have  it;  and  that  Mr.  Good  thereupon 
forced  open  tlie  church  door  with  a  crowbar,  and 
proceed  "d  to  make  certain  alterations,  in  accord- 
ance with  the  resolution  of  the  vestry.  All  this  is 
not  only  admitted,  but  abundantly  proved.  Noiv, 
considering  what  is  thus  admitted  and  proved. 
I  am  of  opinion  that  the  defendants  have  been 
guilty  of  a  grave  ecclesiastical  ofifence;  that  the 
court  is  called  upon  to  declare  that  their  pro- 
ceedings have  been  illegal,  to  order  them  to  re- 
more  the  alterations  that  they  never  should  have 
made,  and,  unless  they  can  allege  some  valid  defence, 
to  condemn  them  in  the  costs  of  this  suit.  What 
ara  the  circunwtanoes  they  have  brought  forward  in 
defenee  of  their  conduct  ?  In  the  first  place  they 
■aj  that  the  letter  of  the  bishop  was  never  read 


over  to  or  by  them,  or  even  shown  to  them,  and 
they  have  exaniini.'d  throe  witnesses  to  contradict 
Mr.  Kendell  on  this  ])uint.  Now  let  us  assume  for 
a  moment  that  Mr.  Kendell's  memory  is  altogether 
at  fault,  let  us  leave  out  of  the  question  Mr.  Ken- 
dell's evidence  and  the  bishop's  letter,  is  it  or  is  it 
not  true  that  Messrs.  Good  and  Ford  liad  notice  of 
the  rector's  dissent  from  their  procedin^s  untU  they 
hod  obtained  the  consent  of  the  bishop?  The 
rector  swears  that  he  wrote  a  notice  to  the  fol- 
lowing effect:  *As  rector  of  this  parish,  I  hereby 
give  you  notice  that  I  object  to  any  alterations 
being  made  in  the  church  without  the  consent  of 
the  bishop ;  *  and  there  is  the  further  evidence  of 
White,  the  carpenter,  who  was  employed  by  the  de- 
fendants to  make  the  alterations,  that  he  received 
the  notice  in  their  presence,  and  showed  it  to  them, 
and  that  Good  told  him  not  to  mind  it,  for  that  he 
(Good)  and  Ford  would  take  core  of  him.  Having 
read  the  notice,  they  immediately  proceeded  to 
break  open  the  church  door  with  a  crowbar.  Such 
was  the  effect  of  the  notice.  The  rector  forbade 
the  proceeilings,  refused  to  be  a  party  to  them, 
and  gave  them  full  information  that  they  could 
not  act  as  they  proposed  legally  without  the 
bishop's  consent.  They  nevertheless  disregarded 
his  protest,  and  acted  as  I  have  stated.  Nay,  more : 
On  the  same  afternoon,  after  Mr.  Dewdney, 
the  rector,  and  3ilr.  Randall,  one  of  the  church- 
wardens, had  interfered,  and,  having  cleared  the 
church  of  the  workmen,  had  secured  the  church 
door  with  a  padlock,  Med$rs.  Good  and  Ford  a 
second  time  broke  into  the  church.  To  say  that 
all  this  was  done  without  due  consideration  is  im- 
possible. The  church  is  the  rector's  freehold, 
and,  in  despite  of  liis  warning,  given  in  the  plainest 
and  most  perHpicuous  terms,  the  defendants  com- 
mitted this  most  serious  offence.  But  it  is  further 
alleged,  in  defence,  that  some  three  years  ago  the 
rector  made  certain  alterations  in  the  church,  which 
were  disap[»roved  of  by  the  parish.  The  answer  to 
that  is,  that  if  the  rector  had  exceeded  the  authority 
conferred  on  him  by  the  monition,  in  obedience  to 
which  he  pretended  to  act,  application  should  have 
been  made  to  the  archdeacon.  No  one  else  was 
authorised  to  decide  whether  Mr.  Dewtlney  had 
done  right  or  wrong.  If  the  rector  liad  violated 
the  terms  of  the  monition,  the  i)arish  alone  were 
not,  nor  were  Mesj>rs.  Good  and  Ford,  under  any 
resolution  of  a  vestry  of  the  parish,  justified  in 
setting  riglit  what  he  hod  done.  The  churchwardens 
could  only  compel  him  by  legal  means  to  make 
any  alteration.  In  this  case  both  the  archdeacon 
and  the  bishop  had  visited  the  church  subsequent 
to  the  improvements  hoinj;  completed,  and  hod 
approved  of  them.  On  the  whole,  it  seems  to 
to  me  that  the  acts  of  these  defenilaots  were  of  the 
wors  possible  character,  and  likely  to  lead  to  the 
greatest  mischief.  It  would  affijrd  the  worst  pos- 
sible example  if  I  gave  any  encouragement  to  the 
idea  that  a  mere  resolution  of  a  vestry  could  arm 
the  churchwardens  or  any  one  else  with  authority 
to  do  such  acts.  Tiie  law  must  exert  its  powers  to 
punish  those  wIid  have  offended  in  this  way.  I 
shall  condcnm  the  defendants  in  the  whole  costs, 
more  especially  as  they  might  have  admitted  their 
error,  and  given  in  at  the  earliest  stage  an  affirma- 
tive issue ;  and  I  Khali  order  tiie  church  to  bo 
rccjtored,  unless  within  a  limited  time  a  representa- 
tion be  made  to  the  bishop,  and  he  orders  this  court 
to  stay  its  iiands.  The  key  of  the  church  is  the 
property  of  the  rector,  as  was  long  ago  decided  by 
Lord  Stowell,  and  must  be  delivered  up  by  thechurch- 
warden."  (I  do  not  know  whether  the  learned  judge 
is  here  referring  to  some  unreported  case ;  we  all  know 
that  reports  in  the  ecclesiastical  courts  are  of  very 
recent  date.)  In  this  case  the  promoter  of  the  office 
has  withdrawn  that  portion  of  his  prayer,  which  re- 
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singular,  that  in  the  whole  ooune  of  die  Uw  no  cue  I 
could  be  produced  in  which  a  Chanoellor  wai  orikd   i 
on  to  exercise  this  jurisdiction  except  the  one  of 
Bourne  in  MoUoy's  Reports.    No  one  pretended  thit 
the  Chancellor  was  erer  asked,  ex  mero  laof  %  to  tisw 
a  writ  of  error  in  a  criminal  case.    No  one  erer  hA  i 
had   recourse  to  this  court  before  going  to  tht  1 
Attorney-General    or    Uie  Lord    Lieutenant    A 
memorial  was  always  presented  to  the  Lord  Lin- 
tenant,  who  took  counsel  wiUi  the  officer  who^  for  a* 
vast  number  of  purposes,  filled  a  judicial  poiitioa. 
It  was  not  right  to  suppose  that  the  Attomej- 
Gcneral  was  a  prosecutor  only.    He  exercised  mad 
judicial  functions  also,  and  in  no  case  did  he  doia 
more  than  in  reference  to  his  duties  as  prosecutoi^ 
and  he  (the  Lord  Chancellor)  knew  that  for  a  long 
period  those  functions  had  been  carefully  and  con- 
scientiously exercised  in  sudi  a  way  as  to  fonn  a 
guard  to  innocent  individuals.    In  a  constitoUoB 
like  ours,  with  a  House  of  Commons  all  powerfBl» 
and  a  House  of  Lords  to  superintend  the  admims- 
tration  of  justice,  it  was  impossible  that  sodi  sa 
officer  should  exercise  his  functions  capridoosly  or 
maliciously  without  being  made  amenable  to  pnUie 
justice ;  but  then,  on  the  other  hand,  it  was  neces- 
sary that  such  an  officer  should  be  left  at  liberty  to 
peiSorm  those  functions  freely,  which  he  would  not 
be  if  a  motion  of  this  nature  could  be  made,  and  if 
an  appeal  lay  from  his  decision  upon  a  matter  oo 
which,  on  all  the  authorities,  he  was  to  exercise  hit 
discretion,  and  on  which  in  no  case  had  the  Chsn- 
cellor  been  called  upon  to  do  so.    There  was  no 
pretence  for  saying  that  there  was  any  authorii/ 
save  the  one  in  Molloy.    As  to  that,  ho  hesitsted 
to  believe  that  the  Lord  Chancellor  had  used  ths 
language  attributed  to  him  by  the  reporter.   Qe 
Lord  Chancellor  of  that  day  was  a  great  master  of 
the  practice  of  the  court ;  in  a  less  degree  he  wast 
master  of  equity  itself ;  but  he  had  not  been  three 
times  in  his  life  in  a  criminid  court ;  while  theis 
never,  perhaps,  was  an  Attorney-General  of  nidi 
vast  experience  as  the  Attorney-General  of  thit 
day,  Mr.  Saurin.    The  argument  of  Mr.  Butt  hid 
been  that  there  had  been  a  change  in  the  lav  st 
the  period  of  the  Revolution,  that  prior  to  that 
there  was  no  distinction   in  thia  respect  between 
treason  and  felonv  on  the  one  hani(  and  misde- 
meanor on  the  other,  and  that  in  all  alike  tte 
granting  of  a  writ  of  error  depended  on  the  sanctioo 
of  the  Crown,  but  that  since  the  Revolution,  in  cs» 
of  misdemeanor,  the  subject  could  claim  the  writ  si 
matter  of  right  ex  Mito  jtutitia  ;  and  then  Mr» 
Butt  rightly,  if  his  premises  were  true,  went  on  to 
argue   that  if  there  is  an  absolute  right  there 
must  also  be  a  remedy.    Well,  he  (the  Lord  Chaa- 
cellor)   did   not   know  by   what  process  it  wai 
that  the   law  waa  stated  to  have  been  changed 
at   the  Revolution.     No   doubt   the    times  pie- 
ceding   that  event    had  been   what    axe   cued 
bad  times,  and  one  of  the  first  things  which  care 
was  taken  to  do  after  it  was  to  remedy  the  injustice 
which  in  many  cases  had  been  done  to  individuals; 
but  still  the  precedents  which  f(^owed  were  for  a 
long  period  those  of  imsettled  times,  what  a  peat 
deal  was  often  done  according  to  the  particular 
party  which  happened  for  the  moment  to  be  in 
power.     He  was  unwilling,  in  settled  times,  to 
follow  them.    All  the  modem  casea  were  againit 
the  idea  that  the  courta  could  intexfm  with  ths 
discretion  of  the  Attorney-General ;  and  thoae  easel 
were  decided  bv  such  men  as  Lord  BomiUy,  Jtn^ 
C.  J.,  and  Lord  Campbell — men  by  no  mnane  lik^T 
to  stretch  the  prerogative  against  the  rights  of  tbe 
aubject    They  all  laid  down  tbe  law  ezac^y  as  it 
was  laid  down  in  Blackstone.    lliat  plaii^j  aids 
the  granting  of  the  writ  a  part  cf  the  prarogitive  of 


quested  the  court  to  order  the  restitution  of  the  articles 
which  had  been  illegally  removed ;  and  the  court  is 
now  only  prayed  to  admonish  Mr.  Cordingley  to 
abstain  from  such  illegal  conduct  for  the  future, 
and  to  condemn  him  in  the  costs  which  that  conduct 
has  occasioned.  I  must  not  forget  that  there  is  evi- 
dence before  me  that  the  offender  was  not  ignorant 
of  the  law  applicable  to  this  cose ;  and  perhaps  I 
am  hardly  justified  in  not  following  in  every  respect 
the  precedent  set  me  by  Dr.  Lushington  in  the 
recent  case  of  Dewdneu  v.  Good,  and  in  condemning 
Mr.  Cordingley  in  all  the  expenses  of  this  suit. 
But  having  regard  to  the  fact,  that  when  this  cause 
first  came  before  me,  I  suggested  that  the  parties 
should  agree  upon  a  statement  of  the  facts  and  take 
the  opinion  of  the  court  upon  the  question  of  law ; 
that  this  proposition,  which  would  have  most  mate- 
rially diminishc<l  the  expenses  of  the  suit,  was 
accepted  by  Mr.  Cordingley  and  not  entertained  by 
the  promoter ;  and  also  having  especial  regard  to 
the  fact  that  these  ornaments  were  put  up  without 
the  previous  or  subsequent  sanction  of  the  ordinary, 
that  is  witliout  an  original  faculty  or  by  a  faculty 
to  confirm,  I  shall  not  condemn  Mr.  Cordingley  in 
in  the  whole  expenses  of  the  suit.  I  admonish  him 
to  abstain  fn)m  such  illegal  practices  for  the  future, 
and  I  condemn  him  in  the  sum  of  100/.,  nomine 
expensaruuL 

Proctor  for  the  plaintiff.  Brooks, 

Proctors  for  the  defendant.  Moon  and  Currie. 


COUBTOF  CHANCERY  (IRELAND). 

Thursday^  June  11,  18G8. 

Re  PiGOTT.  (a) 

Writ  of  error — Misdemeanour — Jurisdiction  of  Lord 

Chancellor, 

The  granting  of  a  urit  of  error  is  p<trt  of  the  preroga- 
tive of  Hit  Crown.  If^  therefore,  the  Attorney' General 
ofEnglandy  or  the  Lord  Lieutenant  of  Ireland  refuse 
to  grant  it,  the  Lord  Chancellor  has  no  jurisdiction  to 
review  that  decision. 

This  was  a  petition  by  Richard  Pigott,  a  prisoner 
under  sentence  for  publishing  a  scditipus  libel,  that 
the  Lord  Chancellor  should  order  the  proper  officer 
to  issue  a  writ  of  error  under  the  Great  Seal  of 
Ireland.  Mr.  Pigott  had  been  convicted  of  pub- 
lishing a  seditious  libel.  The  sentence  was  that  he 
should  be  imprisoned  for  twelve  calendar  months, 
and  at  or  before  the  expiration  of  that  period  should 
find  sureties  to  be  of  the  peace,  and  in  default  of 
his  so  doing  should  be  imprisoned  for  six  months 
more.  The  prisoner  had  presented  a  memorial  to 
the  Lord  Lieutenant  praying  that  a  writ  of  error 
might  issue.  The  prayer  of  this  memorial  was 
refused,  and  the  prisoner  then  presented  this  peti- 
tion. 

Butt,  Q.  C,  Heron,  Q.  C,  and  Molloy  were  for  the 
pisoner,  and  argued  that  the  Lord  Chancellor  had 
jurisdiction  to  grant  the  application,  and  that  there 
was  reasonable  cause  for  the  writ. 

The  Solicitor- General,  Ball,  Q.  C.  and  T,  P,  Law, 
for  the  Crown. 

Amongst  other  cases — 
JCxpatie  Newton,  16  C.  B. ; 
Reg.  V.  Proiser,  11  Boav. ; 
Armstrong's  case,  10  St.  Tr. ;  and 
Ex  parte  Lees,  KB,&  £., 
were  referred  to. 

The  Lord  Chakcellob  said  that  he  did  not 
entertain  the  least  doubt  upon  the  only  matter  on 
which  he  intended  to  express  any  opinion.    That 

(a)  Adapted  from  tbe  JrUh  Lav  Times, 


was  the  question,  Whether  he  had  the  power  to  d>^ 
that  which  he  was  asked  to  do?     It  was  iwr  i 
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Rdgn,  which  in  Ireland  was  entrusted  to  the 
Miteiuuit.  Ue  (the  Lord  Chancellor)  had  no 
tion  to  do  what  was  sought  of  him.  In 
the  seal  to  writs  of  error  he  did  not  act 
Ij.  He  never  inquired  into  the  merits; 
e  did  WIS  only  ministerial.  On  the  whole, 
Id  only  act  in  the  way  laid  down  by  the 
authorities,  and  must  say  "  No  rule." 


r     OF     EXCHEQUER    CHAMBER 
(IRELAND). 

Ma^  25,  and  June  13,  IQGB] 

UAKDJAVB  OF    THB  LOKDONDERRT  UnION  V. 

jOkdoudbrrt  Bridob  Commissioners,  (ri) 

PooT'rate — PiMic  purposes, 

was  an  appeal  from  the  Court  of  Queen*s 
The  question  was,  whether  the  commis- 

were  liable  to  pay  poor-rate  in  respect  of 

ill  house  and  the  tolls  they  levied  on  the 
The  commissioners  resisted  the  claim  on 

ind  that  the  bridge  was  used  for  a  public 

»  and  so  within  the  exemptions  in  the  Poor 

it. 

ourt  below  held  the  commissioners  liable. 

t  and  M'Causland,  for  the  plaintiffs. 

vtMffh^  Q.  C,  Hamilton,  Q.  C,  and  CoJhovn, 
lefendauts. 

Cur  adv.  vult. 

IS. — Morris,  J.  was  for  affirming  the  jmlg- 
the  court  below,  holding  that  though  the 
of  English  decision  would  have  gone  at  one 
exempt  the  defendants,  that  had  been  modi- 
the  decisions  in  Jones  v.  Mersey  Docks, 
>f  L.  Cas.  443;  and  that  public  purpose 
jed  by  the  State,  like  a  police  barrack,  &c. 

[JAN,  J.  held  that  the  recent  English 
s  did  not  apply  to  the  Irish  Act,  which 
med  to  suit  the  peculiar  circumstances  of 
.ntrj,  and  was  for  reversing  the  decision  of 
t  below. 

r,  B.,  and  Kbooh,  J,  concarred  with 
J. 

BRALD,  B.,  PiGOT,  C.  B.,  and   Moxahan, 

th  OllAOAK,  J. 

Judgment  qf  Qiueen*s  Bench  reversed. 
leys  for  plaintiffs,  Bayden  and  Rogan, 
ney  for  defendants,  J,  Burgess, 
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Id  by  HssBT  F.  PcscBLL,  Esq.,  BArriiter-st-Law. 

July  6,  7,  and  17,  1868. 

a  FROM  THB  COURT  OF  EXCHEQUER  CHAM- 
,  AHD  FROM  THE  COURT  OF  EXCHEQUER. 

fLANDs  V.  Fletcher  and  another. 

—'Artificial  reservoir — Underground  escape  of 
water —  Consequential  damage. 


hrinos  or  accumulates  on  his  land  anything 
if  it  should  escape  may  c€ntse  damage  to  his 
mr,  he  does  so  at  his  peril.  If  it  does  escape 
use  damage,  he  is  responsible,  however  careful 
f  kam  been,  and  whatever  precaiUicns  he  may 
Joen  to  prevent  the  damage, 

^  Byland,  the  plaintiffs  in  error,  defendants 

(«)  -Fkom  the  Iritfc  Low  Thmm. 

%».  Cas^— Vol.  Y. 


in  the  court  below  (Exchequer),  caused  a  reservoir 
for  water  to  be  constructed  on  their  own  land. 
They  employed  for  the  purpose  si  competent  engi- 
neer and  contractor.  The  district  was  a  mining  * 
district,  and  it  happened  that,  at  the  site  selected, 
there  were  some  old  vertical  shafts  which,  as  it 
turned  out,  led  down  to  some  old  abandoned  coal 
workings.  These  vertical  shafts,  half  filled  with 
earth,  were  discovered  by  the  workmen  while 
making  the  reservoir,  but  they  filled  them  up  and 
stopped  them  with  such  skill  and  caution  as  was 
deemed  necessary.  Subsequently,  the  reservoir 
being  filled,  the  water  forced  its  way  down  these 
shafts,  and,  escaping  into  the  old  workings,  flowed 
through  them  and  flooded  a  coal-mine  of  the  defen- 
dant in  error,  the  plaintiff  in  the  court  below. 

The  Court  of  Exchequer  gave  judgment  for  the 
defendants  in  the  original  action,  on  the  ground 
that  they  were  not  liable  for  damage  resulting  from 
the  lawful  user  of  their  own  land  in  the  absence  of 
negligence  and  malice. 

In  this  case  there  was  certainly  no  malice,  and,  as 
they  had  no  knowledge  of  the  circumstances 
requiring  extraordinary  care,  they  could  not  be 
fixed  with  negligence. 

The  Court  of  Exchequer  Chamber,  on  error 
brought,  unanimously  reversed  that  judgment. 
Error  was  brought  to  this  House. 

Sir  Roundell  Palmer  and  Jones,  Q.  C.  for  the  plain- 
tiffs in  error.  Damage  resulting  from  the  under- 
ground flow  or  percolation  of  water  through  un- 
known channels  does  not  stand  on  the  same  footing, 
with  regard  to  compensation,  as  damage  resulting 
from  tiie  dirersion  of  water  flowing  in  known 
channels.    They  cited 

Acton  V.  Blundell,  12  M.  ft  W.  824; 

Chasemore  v.  Richards,  7  II.  L.  Cas.  849 ; 

Smith  V.  Kenrick,  7  0.  B.  515; 

Dickinson  v.  The  Grand  Jttnction  Canal  Company, 
7  Exch.  282. 
Eyery  landowner  may  use  his  own  land  in  the 
manner  most  beneflcial  to  himself.  If  damage 
results  to  his  neighbour  from  such  user,  he 
is  not  answerable  if  he  has  used  all  ordinaxy 
care  according  to  the  best  of  his  skill  and  know- 
ledge; the  damage  consequent  upon  his  acts  is 
called  damnum  absque  injwnd,  and  is  not  the  subject 
of  compensation.  He  must  guard  against  probable 
consequences  knowledge  of  which  can  be  imputed  to 
him,  as  that  cattle  have  a  propensity  to  stray;  but  if 
he  exercises  the  best  skill  he  can  command,  and 
takes  all  ordinary  precautions,  he  is  not  to  be 
charged,  though  some  damage,  unforeseen  and  per- 
haps unavoidable,  may  result.  A  man  is  not  bound 
to  use  extraordinary  caution  in  dealing  in  a  lawful 
manner  with  his  own  property : 

Chadufick  v.  Trowtr,  6  BiDR.  N.  C.  1 ; 

Partridge  v.  Scott,  8  M.  &  W.  220. 
A  person  who  employs  the  best  professional  talent 
at  his  command  to  do  a  lawful  act  is  not  to  be  held 
responsible  for  the  negligence  of  the  professional 
man  so  employed  by  him,  unless  they  stand  towards 
one  another  in  the  relation  of  master  and  servant : 

Butler  V.  HunUr,  31  L.  J.  Rep.  N.  S.  11,  Ex. ; 

Ellis   V.    The  Sheffield   Gas    Consumer^   Company, 
2  EIL  &  Bl.  767 ; 

Peachey  v.  Rowland,  22  L.  J.,  N.  S.,  81,  0.  P. ; 

Steele  v.  The  South-JVestem  Railway  Company,  16 
C.  B.  5J0. 

Manisty,  Q.  C  and  Russell,  Q.  C,  appeared  for 
the  defendant  in  error,  the  plaintiff  in  the  court 
below,  and  contended  that  if  a  person  alters  things 
from  their  normal  state,  so  as  to  render  them 
dangerous  to  rights  already  acquired,  he  is  bound  to 
face  that  danger ;  if  damage  results  from  the  alter- 
ation, he  is  answerable  therefor.  They  cited 
Groueott  v.  Williams,  4  B.  ft  U.  149 ; 
Backhouse  Y,Bonami,  9  H.  L.  Cas.  903 ; 
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Jlodfftituon  V.  Ennor,  4  B.  .V  S.229; 
Tenant  v.  (JMirin,  2  Ld.  lUy.  Kep.  1089 ; 
BrtmdbeHt  v.  The  Imperial  Gas  Company^  7  H.  L.  Cas. 
COO. 

Joncx^  Q.  C.  replied. 

Cur,  adv.  vult. 


The  Lord  Cuakcellor.— My  Lords,  in  this  case 
the  plaintiff  (I  may  use  the  description  of  the  parties 
in  tiic  action)  is  the  occupier  of  a  mine  and  works 
under  a  close  of   land.     The  defendants  are  the 
owners  of  a  mill  in  his  neighbourhood;  and  they 
proposed  to  make  a  reservoir  for  the  purpose  of 
keeping  and  storing  water  to  be  used  about  their  mill 
upon  another  close  of  land,  which,  for  the  purposes 
of  this  case,  may  be  taken  as  being  adjoining  to  the 
close  of  the  plaintiff,  although  in  point  of  fact  some 
intervening  land  lay  between  the  two.    Underneath 
the  close  of  land  of  the  defendants  on  which  they 
proposed  to  construct  their   reservoir  there  were 
certain  old  and  disused  mining  passages  and  works. 
There  were  five  vertical  shafts,  and  some  horizontal 
shafts  communicating  with   them.     The  vertical 
shafts  had  been  filled  up  with  soil  and  rubbish ;  and, 
it  does  not  appear  that  any  person  was  aware  of  the 
existence  either  of   the  vertical  shafts  or   of   the 
horizontal  works  communicating  with  them.    In 
the  course  of  the  working  by  the  plaintiff  of  his 
mine,  he  had  gradually  worked  through  the  seams 
of  coal  underneath  the  close,  and  had  come  into 
contact  with  the  old  and  disused  works  underneath 
the  close  of  the  defendants.    In  that  state  of  things 
the  reservoir  of  the  defendants  was  constructed.    It 
was  constructed  by  them  through  tlie  ajrcncy  and 
inspection  of  an  engineer  and  contractor.  Personally 
the  defendants  appear  to  have   taken   no  part  in 
the  works,  nor  to  have  been  aware  of  any  want 
of    security    connected  with    them.      As    regards 
the  engineer  and  the  contractor,  we  must  take  it 
from  the  case  that  they  did  not  exercise,  as  far  as 
they   were    concerned,   that  reasonable  care    and 
caution  which  they  might  have   exercised,   taking 
notice,  as  they  ai^pear  to  have  taken  notice,  of  the 
vertical  shafts  filled  up  in  the  manner  which  I  have 
mentioned.  However,  my  Lords,  when  the  reservoir 
was  constructed  and   filled,  or  partly  filled,  with 
water,  the  weight  of  the  water,  bearing  up?m  the 
imperfectly  filled-up  and  disused    vertical  shafts, 
broke  through  those  shafts.  The  water  passed  down 
them  and  into   the  horizontal  workings  and  from 
the  horizontal  workings  under  the  close  of  the  de- 
fendants,  it  i»asse<l  on  into  the  workings  under  the 
closo  of  the  plaintiff  and  flooded  his  mine,  causing 
considerable   <laniago,   for  which  this  action   was 
brought.  The  Court  of  Excliefjiier,  when  the  special 
case  stating  the  facts  to  which  I  have  referred  was 
argued    before   them,    were   of   opinion    that  the 
plaintiff  had  established  no  cause  of  action.    The 
Court  of   Exchequer  Chamber,  before  whom    an 
appeal  from  their  judgment  was  argued,  were  of  a 
contrary  opinion,  and  unanimously  arrived  at  the 
conclusion  that  there  was  a  cause  of  action,  and 
that  the  plaintiff  was  entitled  to  damages.      My 
l^ords,  the  principles  on  which  this  case  must  be 
determined  apjx^ar  to  me  to  be  extremely  simple. 
The  defendants,  treating  them  as  the  owners  or 
occupiers  of  the  close  on  which  the  reservoir  was 
constructed,  might  lawfuly  liave  used  that  close  for 
any  purpose  for  which  it  might,  in  the  ordinary 
course  of  the  enjoyment  of  land,  be  used ;   and  if 
in  what  I  may  term  the  natural  user  of  that  land 
there  had  been  any  accumulation  of  water,  either 
on  the  surface  or  underground,  and  if  by  the  opera- 
tion of  the  laws  of  natare  that  accumulation  of 
water  had  passed  off  into  the  close  occupied  by  the 
plaintiff,  the  plaintiff  could  not  have  complained  tliat 
that  result  ha^  taken  place.  If  he  had  desired  to  guard 


himself  against  it,  it  would  hare  lain  on  him  to 
have  done  so  by  leaving  or  by  interposing  sonie 
barrier  between  his  close  and  the  close  of  the  defen- 
dants in  order  to  have  prevented  that  operation  of 
the  laws  of  nature.  As  an  illustration  of  that  prin- 
ciple, I  may  refer  to  a  case  which  was  cited  in  ths 
argument  before  your  Lordships,  the  case  of  Smith 
V.  Kendrick  in  the  Court  of  Common  Pleas,  reported 
7  C.  B.  5G4.  On  the  other  hand,  if  the  defendants,  not 
stopping  at  the  natural  use  of  their  close,  had  desired 
to  use  it  for  any  purpose  which  I  may  term  a  noo* 
natural  use,  for  the  purpose  of  introducing  into  the 
close  that  which,  in  its  natural  condicion,  wss  not 
in  or  upon  it— for  the  purpose  of  introducing  water, 
either  above  or  below  ground,  in  quantities  and  in  a 
manner  not  the  result  of  any  work  or  operation  os 
or  under  Uie  land ;  and  if  in  conseqoence  of 


doing    so,    or    in    consequence   of    any    impe^ 
fection  in  the  mode  of  their  doing  so,  the  water 
came  to  escape  and  to  pass   off   into    the  don 
of  the  plaintiff,  then  it  appears  to  me  that  tint 
wliich  the  defendants  were  doing  they  were  doisg 
at  their  own  peril ;  and  if  in  the  course  of  their 
doing  it  the  evil  arose  to  which  I  have  referred^dM 
evil,  namely,  of  the  escape  of  the  water,  and  iti 
passing   away  to  the  close  of    the  ^aintiff  sad 
injuring  the  plaintiff — then  for  the  consequence  of 
that,  in  my  opinion,  the  defendants  would  be  liable. 
As  the  case  of  Sinith  v.  Kendrick  is  an  iUustratiooof 
the  first  principle  to  which  I  have  referred,  so  sIsb 
the    second   principle   to  which  I  have    refenid 
is  well   illustrated  by  another  case  in  the  ssoM 
court,  the  case  of  Btiirdy,  Willianuon,  which  was 
also  cited  in  the  argument  at  the  Bar,  and  is  reported 
in  15  C.  B.,  N.  S.,  376.      My  Lords,  these  dnpla 
principles,  if  they  arc  well  founded,  as  it  appesrt  to 
me  they  are,  really  dispose  of  this  case.    The  ssoie 
result  is  arrived  at  on  the  principles  referred  to  hf 
Blackburn,  J.  in  his  judgment  in  the   Court  A 
Exchequer  Cliamber,  where  he  states  the  opinion  of 
that  court  as  to  the  law  in  these  words  t^**  We 
think  that  the  true  rule  of  law  is  that  the  penon 
who,  for  his  own  purposes,  brings  on  his  land  ssd 
collects  and  keeps  there  anything  likely  to  do  mit- 
chief,  if  it  escapes  must  keep  it  in  at  his  peril,  sad 
if  he  does  not  do  so  is  prima  facie  answerable  forsU 
the  damage  which  is  the  natural  consequence  of  iti 
escape.    He  can  excuse  himself  by  showing  thstihe 
escape  was   owing  to  the  plaintiff's  defisnU,  oi; 
perhaps,  that  the  escape  was  the  consequence  of 
vis  major  or  of  the  act  of  God ;  but,  as  nothing  of  this 
sort  exists  here,  it  is  unnecessary  to  inquire  whit 
excuse  would  be  sufficient.     The  general  rule  u 
above  stated  seems  on  principle  just     The  penon 
whose  grass  or  corn  is  eaten  down  by  the  escaptiif 
cattle  oif  his  neighbour,  or  whose  mine  is  flouded  b]r 
the  water  from  his  neighbour's  reservoir,  or  whose 
cellar  is  invaded  by  the  filth  of  his   neighbours 
privy,  or  whose  habitation  is  made  unhealthy  \tj 
tiie  fumes  and  noisome  vapours  of  his  neigfaboil^ 
alkali  works,  is  damnified  without  any  fault  of  his 
own  ;  and  it  seems  but  reasonable  and  just  that  the 
neigiibour  who  has  brought  sometliing  on  his  own 
property  (which  was  not  naturally  thert),  hsnn'*— 
to  others  so  long  as  it  is  confined  to  his  own  pro- 
perty, but  which  he  knows  will  be  mischievoos  if  it 
gets  on  his  neighbour's,  should  be  obliged  to  make- 
good  the  damage  which  ensues  if  he  docs  not  soeoecd 
in  confining  it  to  his  own  pro[)erty.     But  for  hii 
act  in  bringing  it  there  no  mischief  c»uld  hsfs 
accrued,  and  it  seems  but  just  that  he  shoald  at  his 
peril  keep  it  there  so  that  no  mischief  may  aecnCt 
or  answer  for  the  natural  and  anticipaicid  conse- 
quence.    And   upon  authority  this,  we  think,  ii 
established  to  be  the  law,  whether  the  thiogi  lo 
brou;{ht  be  beasts,  or  water,  or  filth,  or  stendics.* 
My  Lonls,  in  that  opinion,  I  must  say,  I  cnlirefy 
concur.    Therefore  1  have  to  more  your  Lonbbipi 
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[adgmpnt  of  the  Court  of  Exchequer  Cham- 
lOrnieil,  and  that  the  preseot  appeal  b« 
1  with  cottJ. 

TftASWORTU. — M7  Lords,  I  concur  with 
)  and  learned  friend  In  thinking  that  the 
Uw  «M  correctly  BtatcJ  by  Mr.  Justice 
rn  in  delivering  the  opinion  of  the  Kx- 
Chatnber.  If  a  person  brings  or  accumu- 
lialand  anything  irhich,  if  it  should  escape, 
w  damage  to  his  neighbour,  he  does  so  at 
If  it  does  escape  and  cause  damage,  he  is 
tie,  hoKeTei  careful  he  may  hareb^n,  and 
r  precaution*  he  may  haie  taken  to  prevent 
tge.  In  considering  whether  a  defendant 
to  a  plaintiff  for  damage  which  the  plaintiff 
e  sustained,  the  question  in  general  is,  not 
the  defendant  haa  acted  with  due  care  and 
bat  whether  his  acts  hare  occasioned  the 

This  Is  all  well  explained  in  the  old  case 
ert  r.  Betiry,  reported  by  Sir  Thomas  Itay- 
421.  And  the  doctrine  is  founded  on  good 
Tot  when  one  person  In  managing  his  own 
KusGi,  bowBTtr  innocently,  damage  to 
it  is  Dbrlously  only  ju<t  that  be  should  be 
!  to  suffer.  He  is  bound  lic  uti  mo  ut  non 
awn.  This  is  the  principle  of  law  applicable 
like  the  pretont,  and  I  do  not  discover  in 
srities  which  were  cited  anything  conflict- 
it.  The  doctrine  appears  to  me  to  be  well 
id  by  the  two  tnodero  cases  in  the  Court  of 
.  Pleas  referred  to  by  my  noble  and 
friend— I  allude  to  the  two  cases  of 
Keiubiek,  7  C.  B.  CM,  and  Boird  v.  K'UUam- 
C  B.,  N.  S,  87G;    9  L.  T.   Rep.   N.  S. 

Ibe  former,  the  owner  of  a  coal  mine  on 
er  level  worked  out  the  whole  of  his  coal, 
w  barrier  between  his  mine  aud  the  mine 
lower  level,  so  that  the  water  percolating 
the  upper  mine  flowed  into  the  lower  mine, 
meted  the  owner  of  it  in  getting  his  coaL 
held  that  the  owner  of  the  lower  mine 
ground  of  complaint.  The  defendant, 
ler  of  the  npper  mine,  had  a  right  to 
all  his  coal ;  the  damage  sustained  by 
intiff  was  occasioned  by  the  natural 
ercolatton  of  water  from  the  npper  strata. 
IS  no  obligation  on  thn  defendant  to  protect 
stiff  against  this.  It  was  the  plaintiff's 
to  erect  or  leave  a  sufficient  barrier  to  keep 
rater,  or  to  adopt  proper  means  for  so  con- 
thc  water  tluit  it  should  not  impede  him 
irkings.  The  water  in  that  case  was  only 
)e  defendant  to  flow  in  its  natural  course. 
:he  later  case  of  Bm/rf  v.  Willitiuuon,  the 
I,  the  owner  of  the  upper  mine,  did  not 
oiffer  the  water  to  ttow  through  his  mine 
leaving  a  barrier  between  it  and  the  mine 
It  in  order  to  work  his  own  mine  bene- 
e  pumped  up  large  quantities  of  water, 
Mtd  into  the  plainiilTs  mine  In  addition  t.i 
!h  woald  have  naturally  reached  it,  and  lo 
!d  hint  damage.  Though  this  was  done 
negligence,  and  in  the  due  working  of  his 
e,  yet  be  was  held  to  be  responsible  for  the 
so  occasioned.  It  was  in  conseiiuence  of 
Thetber  skilfully  or  unikilfuUy  performed, 
plaintiff  had  been  damaged,  and  he  was 

held  liable  for  the  consequences.  The 
n  the  former  case  may  be  treated  as  having 
mi  the  act  of  God— in  the  latter  from  the 
«  defendant.  Applying  the  principles  oF 
isions  to  the  cose  now  before  the  House,  I 
hont  hesitation  to  the  conclusion  thit  the 
;  of  the  ExcTiequer  Chamber  was  right, 
tlir  had  a  right  to  work  his  coal  through 
I  of  Mr.  Whitehead  and  up  to  the  old 
,    If  water  naturally  rising  in  the  defen- 


dants' land  (we  may  treat  the  land  as  the  land  of 


through  the  old  workings,  and  so  had  im- 
peded his  operations,  that  would  not  have  afforded 
him  any  ground  of  complaint.  Even  if  all  the  old 
workings  had  been  made  by  the  defendant,  ho  would 
have  done  no  more  than  he  was  entitled  to  do  ;  for, 
according  to  llic  principle  acted  on  in  Satilh  r. 
Keadrick,  the  person  working  tho  mine  under  the 
close  in  which  the  reservoir  was  made  had  a  right 
to  win  and  carry  away  all  the  coat  without  leaving 
any  wall  or  barrier  against  Whitehead's  land.  But 
that  is  not  the  real  state  of  the  case.  The  defen- 
dant, in  order  to  effect  an  object  of  his  own,  brought 
on  to  his  land,  or  on  to  land  which  for  this  purpose 
may  be  treated  as  being  his,  a  large  accumulated  ' 
mass  of  water,  and  stored  it  up  in  a  reservoir.  The 
consequence  of  tbis  wasdamaga  to  the  plaintiff,  and 
for  that  damage,  however  skilfully  and  carefully 
the  accumulation  was  made,  the  defendants,  accord- 
ing to  the  principles  and  authorities  to  which  I 
have  adverted,  were  certainly  responsible.  I  concur, 
therefore,  with  my  noble  and  learned  friend  in 
thinking  that  the  judgment  below  must  be  affirmed, 
and  that  there  must  be  judgment  for  the  defendant 


Thartdoy,  Jali/  23,  tSGS. 
ATrOKXBT-GBNEBiL  V.  CaHBBiDoi  CaRsmiBU* 

GJIS    COMPAHT. 


Tkt  eonUKitMUUitn  of  lAs  town  of  C-,  bting  tmpowtrtd  bg 
Act  of  Parfinment  pnsMed  prtxtitnaly  to  tAe  tJifrodvc-  ' 
lion  of  gar  lo  light  the  loam,  in  1834  cenlracted  <mlh 
lie  C.  town  gat  atmpang,  incorporated  bg  Act  of  Pair- 
liameitti  tJiat  tuch  company  shoitJd  mppig  the  town 
with  gat,  icAi'cA  woM  accordingly  taliifacforUif  dont 
until  I8GB,  icAcn  a  iKbtet/neat  contract  irifA  tach  cma- 
pony  aaired.  The  com/nissioners^  in  anticipation  of 
the  expiration  of  such  contract,  accfpttd  the  tender  of 
and  conlracteil  icilh,  ihe  C.  Corantiier^  Gat  Cnngiain/, 
incoiporaitd  under  tAe  Compania  Act  ISGS.  Tht 
C.  town  gai  cmapaHy  then  fiUd  an  information  tad 
moi-edfar  an  injunclioti  to  retlrain  iht  C.  OmniNsrs 
Gat  Vompang  front  breaking  vp  the  alrettt  of  Cto 
lag  doum  ms  pipet,  and  to  rettrain  the  tommittioMn 
Jroin  aulkoriiing  Ihtat  to  do  to.  TAe  molioa  rtood 
until  the  hearing,  and  meantime  Ihe  C.  Contaaer^  Go* 
Coinpang,  being  unable  lo  eoaplele  their  contract  bg 
lAe  time  limited,  the  eomnittionert  retciaihd  il  M 
notice,  and  cifcrnf  into  a  freth  contract  leith  tnt 
plaintijffi : 


Ueld,  that  the  defendant  companu  not  having  ttalatorg  ' 
powtrt  could  not  breat  vp  pubHc  ttreets;  but  that  tht 
coiimiuioners  had  power  to  do  to  far  theparpoae  of 
lighlinp  the  loan  wilA  gat,  the  word  "  lighting^ 
applying  to  the  then  mode  of  lighting  and  all  rubtequent 
improrementi.  Leave  given  lo  amend  ike  bill  and 
wove  for  tAe  injuaction,  and  the  defendant  company  la 
pag  the  eotit  up  to  the  time  limileafor  their  contracL 
The  iaformatton  ditinitted  at  againit  the  commit- 
tionert  mlAout  cottt. 

This  case  came  on  upon  the  26th  May  upon  a 
motion  for  an  injunction  upon  information  Sled,  to 
restr^n  the  defendant  company  from  digging  or 
breaking  up  a  certain  road  and  footpath  in  Com- 
briilge,  for  laying  down  gas  pipes,  or  interfering 
*ith  tlM  pipe*,  &c.,  of  the  pl^utiffi^  the  Combiidge 
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University  and  Town  Gas  Light  Company,  at  whoso 
relation  the  information  was  flled,  also  to  restrain 
the  directors  from  breaking  up  the  streets  within 
the  limits  of  a  Town  Gas  Act  passed  in  1867,  and  to 
restrain  the  commissioners  for  the  improvement, 
paving,  lighting,  &c.,  of  the  town  of  Cambridge 
from  authorising  such  breaking  up  and  interference. 
By  armngemcnt  the  cause  was  brought  on  upon 
motion  for  decree. 

By  an  Act  of  Parliament  passed  in  the  28th  year 
of  the  reign  of  Geo.  3,  c.  64  (1788),  intituled,  ''  An 
Act  for  the  better  paving,  cleansing,  and  lighting 
the  town  of  Cambridge,  for  removing  and  prevent- 
ing obstructions  and  annoyances,  and  for  widening 
the  streets,  lanes,  and  other  passages  within  the 
said  town,"  the  several  persons  therein  named,  ex- 
ceeding five  in  number,  were  thereby  appointed 
commissioners  for  carrying  the  said  Act,  and  the 
several  powers  therein  contained  into  execution, 
and  amongst  other  things  it  was  by  the  58th  section 
provided  that  the  property  of  all  the  then  existing 
and  future  pavements,  sewers,  drains,  or  watercourses 
of  the  streets,  lanes,  and  other  public  passages,  and 
places  within  the  said  town  of  Cambridge,  as  well 
in  the  footpaths  as  carriage  ways,  and  of  all  lamps, 
lamp  irons,  and  posts,  wluch  should  be  erected  or 
fixed  by  virtue  of  the  then  stating  Act,  and  of  all 
material,  implements,  and  other  things  which 
should  be  purchased  for  the  purposes  of  the  said 
Act,  should  belong  to,  and  the  same  should  be 
Tested  in  the  said  commissioners.  In  the  thirty- 
fourth  year  uf  the  same  reign  (1704)  the  sections  of 
the  former  Act  relating  to  the  appointment  of  com- 
missioners were  repealed,  and  certain  persons  for 
the  time  being  in  office  in  the  town  and  colleges 
were  named  commissioners.  The  plaintiffs,  the 
Cambridge  University  and  Town  daslight  Com- 
pany, were  originally  incorporated  under  4  Will.  4, 
c.  24,  by  the  name  of  the  Cambridge  Gaslight  Com- 
pany, for  the  purposes  and  with  such  rights,  powers, 
and  privileges  as  therein  mentioned.  By  the  28th 
section  of  that  Act  they  were  authorised  and 
empowered  to  erect  and  fix  such  retorts,  and  so 
often  as  they  might  think  it  necessary  and  proper 
to  break  up  the  soil  and  pavement  of  any  of  the 
footways  or  carriage-ways  of  any  roads,  streets, 
ways,  lanes,  and  otlier  public  passages,  and  places, 
or  any  of  them,  or  any  part  thereof,  and  also  of 
any  private  grounds,  ways,  passages,  and  other 
places  with  such  consent  as  thereinafter  mentioned, 
it  being  provided  that  no  such  works  should  be 
carried  on  upon  or  under  the  property  of  any  private 
owner  without  his  consent.  By  sect.  03  it  was 
enacted  that  it  bhould  not  be  lawful  for  the  said 
company  to  break  or  take  up  or  disturb  the  soil, 
pitching,  gutters,  pavements,  or  grounils  in  or  of  any 
road,  street,  way,  lane,  or  other  public  passage  or 
place  for  the  purpose  of  laying  down,  repairing,  or 
altering  any  main  pipe  or  other  pipes,  except  for  the 
purpose  of  renewing  or  re[>airing  lamp-fittings  or 
service  pipes  of  a  diameter  not  exceeding  one  inch 
in  the  bore  without  the  consent  in  writing  of  the 
commissioners. 

The  plaintiff  company  was  authorised  to  con- 
tribute or  raise  among  themselves  a  sum  not  ex- 
ceeding 30,000/.,  divided  into  50/.  shares,  with  power 
to  raise  further  share  capital  to  the  amount  uf  7500/. 

The  whole  of  the  original  and  additional  share 
capital  of  30,000/.  and  7500/.  was  raised  and  con- 
tributed by  the  plaintiffs,  and  shortly  after  the 
passing  of  their  Act,  they  purchased  of  John 
Grafton  buildings  and  works,  pipes  and  apparatus 
erected  and  laid  down  by  him,  and  at  their  own 
costs  and  charges  completed  and  extended  the  said 
works,  pursuant  to  the  provisions  of  the  last-men- 
tioned Act,  and  short! v  after  the  date  of  such  Act, 
they  commenced,  and  had  ever  since  continued 
to  supply  the  said  university  and  town  with  gas. 


By  the  Gasworks  Clauses  Act  1847,  after  reciting 
that  it  was  expedient  to  comprise  in  one  generd 
Act  sundry  provisions  usually  contained  in  Acts  of 
Parliament,  authorising  the  construction  of  gas- 
works for  supplying  towns  with  gas,  it  was  enacted 
(in/er  aiia)  that  as  well  for  avoiding  the  necessity 
of  repeating  such  provisions  in  each  of  the  several 
Acts  relating  to  such  undertaking  as  for  insuring 
greater  uniformity  in  the  provisions  themselves, 
such  Gas  Act  should  extend  only  to  such  gasworks 
as  should  be  authorised  by  any  Act  of  Parliameat 

The  Act  then  contained  provisions  relating  to 
dividends,  meetings,  &c. 

The  plaintiff  company  had  lighted  the  town  of 
Cambridge  with  gas,  under  certain  contracts  for 
fourteen  years  each,  with  the  commissioners,  com- 
mencing from  the  23rd  Dec  1840,  which  expiriog 
in  1854,  another  was  entered  into  for  a  like  period, 
and  expired  on  the  Slst  May  in  the  present  year. 
In  June  1867,  another  Act  was  passed  incorporating 
the  former  Act,  and  for  extending  the  powers  of  the 
plaintiff  company,  and  it  was  recited  that  the 
demand  for  gas  within  the  district  supplied  by  the 
company  was  increasing,  and  that  it  was  expedient 
that  the  company  should  be  empowered  to  purdiaK 
additional  lands  and  construct  additionu  worics, 
and  that  for  that  purpose  plans  of  the  Itndi 
intended  to  be  taken  by  the  company,  with  a  book 
of  reference  to  the  plans,  had  been  deposited  with 
the  clerk  of  the  peace  for  the  county,  in  the  urail 
way. 

The  information  then  stated  that  the  plaintiff 
company  had  duly  observed  the  provisions  of  Ihdr 
Acts,  and  that  in  exercise  of  the  powers  thereio 
contained  they  had  acquired,  and  there  was  nov 
vested  in  them  divers  lands,  buildings,  and  heredita- 
ments, situate  in  the  said  town,  as  to  certain  of  sodi 
hereditaments,  for  an  estate  of  inheritance  in  fee 
simple  in  possession,  and  as  to  the  residnc  of  such 
hereditaments  for  certain  terms  of  years  now  to 
come  and  unexpired. 

The  whole  of  the  said  lands,  buildings,  heredita- 
ments, were  acquired  by  the  plaintiff  company  for, 
and  the  same  were  required  for,  the  purposes  of  their 
undertaking,  and  they  were  now  in  the  postesskn 
of  the  same. 

That  by  lineal  measurement  the  mun  pipes  which 
the  plaintiff  company  had  laid  down  were  about 
twenty  miles  in  extent,  and  the  service  pipes  in 
connection  with  the  main  pipes  were  nearly  3000  ia 
number,  and  the  public  street  lamps  which  they 
erected  were  660  in  number. 

Tho  information  then  stated  that  the  mainaoi] 
service  pipes  laid  down  by  the  plaintiff  company 
intersected  the  several  streets,  lanes,  ways,  passapei» 
roads,  pavements,  and  other  public  places  in  the 
university  and  town,  its  precincts  and  neighbour- 
hood, within  the  limits  prescribed  by  the  Cambridge 
University  and  Town  Gas  Act  1867,  and  were  con- 
nected by  fitting  apparatus  with  numerous  colomnfi 
lamp-posts,  and  lamps  erected  by  the  plaintiff 
company  as  aforesaid,  for  lighting  the  said  univer- 
sity and  town,  and  with  the  lamps  and  bamen 
erected  for  the  use  of  private  consumers.  The 
works  constituting  a  complete  and  perfect  under- 
taking for  lighting  the  said  university  and  town 
and  its  precincts  and  neighbourhood  witn  coal  gas. 

The  plaintiffs  had  ex^iended  in  and  about  their 
said  works,  including  the  purchase  of  lands,  the  sum 
of  45,000/.  or  thereabouts,  and  had  from  time  to  time 
broken  up  tho  soil  of  the  said  public  streets,  laaef. 
ways,  passages,  and  roads,  and  also  taken  np  the 
pavements  and  pitchings  in  the  public  footways  of 
the  said  university  and  town,  its  precincts  sod 
neighbourhood,  within  the  limits  prescribed  by  the 
Cambridge  University  and  Town  Gas  Act  1867.  and 
broken  up  the  soil  of  lands  belonging  to  private 
owners  within  such  limits,  for  the  purpose  of  con- 
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«tnicting  Mil]  laying  dova  the  said  drains,  maioi, 
and  acnrice  pipe*,  and  other  apporataB,  works,  and 
oonTetiience*  for  the  supply  of  eai,  and  otherwise 
for  Ihe  purpotei  of  their  aaid  ipecial  Acta,  and  of 
tbe  QodertakiDg  of  the  plaintiff  company,  with 
(tich  consent  as  in  that  behalf  required  by  the 
|daintiS  company's  said  ipecial  Acts.  The  plain- 
till  company  had,  ever  aincc  they  commenced  the 
■apply  of  gas  as  aforesaid,  duly  and  in  a  proper 
and  satisfactory  manner  supplied  gaa  to  the  said 
nnircrsity  and  town  from  the  timeUicycorameaccd 
•Dch  supply,  and  thenceforth  down  to  the  dale  of 
the  Cambridge  Univcriity  and  Town  Gas  Act  18C7 
taking  effect,  pursuant  in  all  reapects  to  the 
proTisioni  in  that  behalf  cantoned  in  their  said 
Act  of  Incorporation,  and  ever  since  the  2ith 
June  18C7,  the  date  of  the  Cambridge  Unirer- 
•ity  and  Town  Gat  Act  I8G7,  pursuant  in  all 
reapecEs  to  the  provisions  of  the  las  [-mentioned 
Act  and  the  proriaions  of  the  Gas  Works  Clauses 
Act  1647  incorporated  therewith.  Hat  the  plaintiff 
company,  were  ready  and  willing  to  continue  to 
manufactare  and  supply  gas  to  the  said  university 
and  town,  its  precincts  and  neighbourhood,  and  to 
tfao  icTeral  fourteen  parishes  mentioned  in  and 
within  the  limits  in  that  behalf  prescribed  in 
the  Cambridge  University  and  Town  Gas  Act 
18G7  in  all  respects  pursuant  to  the  provisions 
contained  in  the  last- men  tinned  Act,  and  to  the 
pt>riaions  of  the  Ga«  Worka  Clauses  Act  1817 
incorporated  therewith. 

Tlie  defendant  Frederick  Barlow  waa  the  clerk  of 
the  comraiisioners  acting  in  the  execution  of  the 
Cambridge  Improvement  Acta. 

On  the  24th  Oct.  1807  fire  of  the 
iiaued  the  following  public  notice : 


II  herebj  given,  that  t 
-  --B  d«sut>ns,  ' 


incrs  of  tlie 


a  tmders  in  writitig  fi 


mwltli  ooal  gu  tors  period 


oorduce  with 

,   .. ct  (or  to^« 

•tnatB  and  plaon  at  Um  lald  town  wKh  ooal  gu 

noiciiw  on  tha  lit  dav  ot  Juna  UBS,  nibjeet  to  nich  Unni, 
ngulatUDi,  and  DdBdlUos*  as  an  embodied  in  a  dnft  con' 
tnct,  vhiun  xmtrV  be  Km  on  applioation  at  mj  offlce. 

The  oommlHionen  have  power  to  aatboriH  the  opemnE 
of  the  (IrMt*,  Tlia  number  oF  pnblic  lampe  to  be  Uarhtail 
--  -' at  about  UO,  which  nuniber  1»  likelj  V>  be- 
ne to  be  forwarded  to,  or  left  (kt  my  offl«  id 
onorbetore  8«turi«)-,  the  IBttdarof  Novom- 
niing.KAled,  and  endoned,*' Tender  For lighting- 
CambridgA  with  kba." 
usvonen  do  not  bind  themeelvn  to  oceept  thf- 


The  plaintiff  company  having  sent  in  a  tender,. 
(and  the  cammissioners  having  extended  the  timc- 
IDT  receiving  tenders),  forwuded  the  following,. 
addressed: 

To  the  Improvement  Commlisionen. 

Cambridge,  Dec,  l-l,  1987. 
ODDtlemen.— The  directonot  the  Cunbrldm  Unlrenit) 
nnd  Town  Qu  Ujht  CompuiT  beg  lian  to  tender  (oi 
earTyinif  out  the  t«mu  of  tbe  dimft  contract  reFeircd  to  in 
the  wlTi^iiiemeat,  of  the  improrin^  modiacHtion,  vii., 
that  under  cl^iue  A  lunpg  ghnll  not  be  required  at  irroater 
dietuiocfl  than  75  nrda,  according  to  tbe  GomiuD^'B  Act, 
duae  50  ^  imd  with  thii  pnt^iBo  tho  company  offer  to  hllfl] 
tb0  cp^truct  on  the  following  t«rma. 


M.^forCTMrW^er 
to  tbe  Slit  dsT  ol 

„ rfc  JKfcriy,  in  eiiual  portiona  on  everj 

vu'»h^Aa-da7  and  Buaflummer-daj,  or  withio  thirtv  daje- 
OwnHor  ToioKtijeti,  and  ISn.  M.  tor  everr  burner  li^htod 
fna  the  lat  dnj  of  June  to  the  3iit  daj  of  An^at,  both 


daft  to  them  idter  the  mte  following,  viz., 
lighted  from  tho  Irt  daj  of  Septomber 


The  tender  also  expressed  that  it  was  without 
prejudicu  to  their  interest,  and  without  admitting 
the  right  of  tbe  cammissioners  to  contract  with  any 
Mber  CMUpon jr.    About  the  same  time  tlie  following 


>r  CambiiOge  with  go 


lender  of  the  defendants  w 
Tender  for  lighting  the  towi 

Oentlemeo,— I  beg  lo  inform  you  iliat  tbe  C»oibridgB 
CoQMumere'  Gaa  ComHnv  (Limitad)  are  willing  to  supply 

the  teras  ot  the  nineJided  dt^t' contrart.  at  2I.U<"(ld, 


Then  followed  the  names  of  six  directors. 

Tha  defendants,  the  Cambridge  Cofisumers'  GaS 
Company  (Limited),  were  incorporated  on  or  about 
the  lath  Dec.  16G7,  under  the  provisions  of  the 
Companies  Act  18G3,  by  the  name  of  "The  Cam- 
bridge Consumers'  Gas  Company  (Limited)."  By 
the  conditions  of  their  memorandum  of  association, 
which  bears  date  the  same  day,  it  ia  provided  that 
the  object  for  which  the  com[any  was  established 
should  be  "  the  supply  of  Cambridge  and  ita  vicinity 
with  gas."  The  liability  of  the  members  waa 
limited.  The  capital  of  tha  company  should  be 
2.-1,000/.,  divided  into  5000  shares  of  61.  each. 

The  limited  company  published  a  prospectus,  in 
which  it  was,  amongst  other  things,  stated  that 
they  had  determined  lo  supply  the  colleges  and 
private  consumers,  and  had  obt.iined  the  contract 
for  lighting  the  public  lamps  with  gns.  This  gavo 
rise  to  a  correspondence  between  the  legal  adviaera 
of  the  plaintiffs  and  defendants  and  the  commis- 
eioners,  by  which  it  appeared  that  tbe  latter  had 
accepted  a  tender  of  the  defendants,  vho  intended 
forthwith,  aa  they  atated,  to  proceed  with  the 
necessary  works.  Thia  was  followed  by  «n  inti- 
mation from  the  plaintiff  company  that  a  bill  would 
be  died,  and  this  information  wna  illed  on  the  Sth 
March.  The  information  then  charged  that  it  waa 
illegal  for  the  defendants  to  break  up  the  streets, 
&c.,  and  for  the  commissioners  to  authorise  them 
to  do  so ;  and  that  the  curporaliun  of  Cambridge 
were  averse  to  there  being  a  second  gns  company. 

Notwithstanding  the  circumstances  aforesaid,  flvc 
or  more  of  Ihe  said  commission  errs  and  the  limited 
company  had  recently  executed  or  entered  into 
some  contract  in  writing  for  the  supply  of  gna  to 
the  public  streets  of  the  town.  Such  contract  wo* 
executed  by  seven  commissioners,  acting  on  behalf 
of  themselves  and  the  other  improvement  commis- 
sioners of  the  town,  of  tlio  one  part,  and  by  the 
limited  company  of  the  other  part ;  and  the  plaintiff 
company  charged  that  under  such  contract  the 
limited  company  had  contracted  to  Ii;^ht  the  several 
streets,  lanes,  public  passages,  and  plnccs  in  Uie 
said  town  with  coal  gns  on  the  1st  June  18CS,  and 
thenceforth  during  a  certain  term  uf  years,  and  to 
construct  all  such  works,  and  to  lay  down  under  the 
several  streets,  roads,  lanes,  pnssjges,  pavements, 
and  other  public  places  in  the  anid  lonn,  all  such 
main  pipes,  and  eerrice  pipca,  and  other  apparatoa 
and  works  as  should  be  necessary  for  the  manufac- 
ture and  the  supply  of  gas  for  euch  purpose. 

That  the  defendants  alleged  th,it  a  large  amount 
of  their  nominal  capital  {'IjfiOOI.)  had  been  sub- 
scrilted,  and  they  hod  sufficient  means  for  supplying 
the  town  with  gas. 

That  the  limited  company  had  commenced  the 
construction  of  their  works  and,  unless  reatrnincd, 
intcoded  to  break  up  and  disturb  the  public  pas- 
and  places,  and   divers   lands  belonging  t 
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tid  neighbourhood  lying  within  the  lira_._ 
prescribed  by  the  Cambridge  University  and  Town 
Gas  Act  1BG7,  for  the  purpose  of  constructing  and 
laying  down,  and  to  construct  and  lay  down,  upon 
or  under  such  several  roads,  streets,  wnjs,  lanei, 
pavements,  and  other  public  passages  and  pie 
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and  upon  or  under  divers  lands  beIongin(r  to  private 
owners,  main  and  service  pipes,  columns,  posts, 
lamps,  apparatus,  and  otlier  works  for  the  manu- 
facture and  supply  of  coal  gas  pursuant  to  their 
said  contracts. 

That  it  would  be  impossible  for  the  limited  com- 
pany to  construct  or  lay  down  such  pipes,  apparatus, 
or  other  works,  without  removing  or  altering  the 
position  of,  and  without  disturbing  and  interfering 
with,  and  the  limited  company  threaten  and  intend, 
unless  restrained  by  this  court,  as  hereinafter 
prayed,  to  proceed  forthwith  from  time  to  time,  and 
as  often  and  to  such  an  extent  as  the  limited  com- 
pany may  deem  fit,  to  remove,  alter,  disturb,  and 
interfere  with,  the  main  pipes,  service  pipes, 
columns,  apparatus,  and  other  works  constructed 
and  laid  down  by  the  plaintiff  company  as  aforesaid, 
and  to  disconnect,  cut  off,  and  remove  divers  of  the 
connections,  stopcocks,  pipes,  and  apparatus  laid 
down  by  and  belonging  to  the  plaintiff  company  as 
aforesaid. 

The  information  then  alleged  that  it  would  be 
impossible  for  the  defendants  to  lay  down  pipes, 
&c.,  without  interfering  with  those  of  the  plaintiffs, 
and  that  their  works  would,  unless  they  were  re« 
strained,  be  carried  on  through,  along,  over,  upon, 
and  under  the  several  streets,  lanes,  footpaths,  pave- 
ments, passages,  and  other  public  places,  and  strips 
of  land  adjoining  the  same,  and  the  sides  thereof, 
through,  over,  and  along  which  the  public  were  entitled 
and  accustomed  to  pass,  and  go  on  foot,  and  on  horse- 
back and  with  carriages,  and  otherwise,  and  in 
which  the  owners  of  the  lands  adjoining  thereto 
had  a  right  of  soil,  without  any  legal  authority 
whatsoever  for  so  doing,  and  in  defiance  of  the 
remonstrances  of  the  plaintiffs  and  the  owners  of 
property. 

That  a  large  staff  of  workmen  and  labourers 
was  being  employed  in  the  execution  of  the  said 
works  in  course  of  execution  by  the  limited  com- 
pany as  aforesaid,  and  the  said  limited  company 
bad,  in  fact,  a  large  staff  of  labourers  at  command, 
which  they  could  at  any  moment  apply,  and  which 
they  fully  intended  to  apply  and  employ  forthwith  to 
execute  the  threats  so  made  by  them  as  aforesaid. 

That  the  limited  company  were,  in  fact,  then  pro- 
ceeding, and  fully  intended  to  proceed,  and  with 
force,  if  necessary,  in  the  execution  of  the  works 
they  had  commenced,  and  were  then  prosecuting, 
not  only  in  and  under  the  footpaths  adjoining  the 
buids  and  messuages  belonging  to  the  plaintiff  com- 
pany, and  in  which  the  plaintiff  company  had  a 
right  of  soil,  subject  to  the  public  rights  over  the 
tame,  but  by  these  means  as  well  to  acquire  an 
easement  therein  as  against  the  plaintiff  company, 
as  without  their  consent  to  create  a  nuisance  to 
the  public  by  disturbing  and  obstructing  the  said 
rights  of  way,  and  also  in,  through,  under,  over,  and 
along  various  other  streets,  lanes,  pavements,  pas- 
sages, and  other  public  pieces  of  land  over  which 
the  public  had  a  right. 

That  the  commissioners,  being  too  numerous  to 
be  made  defendants,  were  represented  by  their  clerk. 

And  the  information  prayed  that  the  above- 
named  defendants,  the  Cambridge  Consumers'  Gas 
Company  (Limited),  and  the  directors  and  officers 
thereof,  and  the  servants,  agents,  and  workmen  of 
such  company,  and  the  directors  thereof,  might  be 
forthwith  restrained  by  injunction  from  breaking, 
digging  up,  or  disturbing  the  public  roads  or  streets, 
or  the  footpaths  abutting  upon  or  adjoining  to  the 
lands  and  messuages  belonging  to  the  plaintiff  com- 
pany, situate  in  the  parishes  of  St.  Andrew-the- 
Less  and  All  Saints,  both  in  the  town  of  Cambridge, 
for  the  purpose  of  laying  down  pipes  or  other  mains 
or  apparatus  to  be  used  for  the  purpose  of  the  supply 
ot  gas,  and  from  breaking,  digging  up,  altering, 
disturbing,  or  interfering  with  any  of  the  main 


pipes,  service  pipes,  easements,  columns,  posti^ 
lamps,  brackets,  wall-irons,  stay-bars,  burners,  or 
other  apparatus,  erections,  buildings,  or  works 
belonging  to  the  plamtiff  company,  and  situate, 
or  being  in  the  university  and  town  of  Cambridge, 
its  precincts  and  neighbourhood,  and  from  breaking, 
digging  up,  or  disturbing,  for  any  like  purpose, 
any  of  the  public  streets  or  highways,  lanes,  pave- 
ments, passages,  footpaths,  places,  or  strips  of  land 
adjoining  thereto,  within  the  limits  prescribed  by 
the  Cambridge  University  and  Town  Gas  Act  1867, 
in,  through,  or  over  which  the  public  were  of  right 
entitled,  and  were  accustomed  to  pass  and  go,  either 
on  foot,  or  with  horses,  carriages,  cattle,  or  other- 
wise, and  also  to  restrain  the  commissioners  from 
authorising  the  defendants,  the  limited  company,  to 
do  so. 

On  the  2nd  June  18G8,  the  defendant  company, 
not  having  fulfilled  theircontract,  the  commissioners, 
by  a  formal  notice,  rescinded  the  same,  and  entered 
Into  a  contract  with  the  plaintiffs  similar  to  the 
former  ones,  and  the  information  having  been  filed 
on  the  5th  Afarch  and  the  motion  brought  on  as 
above,  on  the  28th  May,  affidavits  were  subsequently 
filed  stating  these  facts,  and  the  motion  having 
stood  over,  after  considerable  argument,  the  esse 
was  brought  on  upon  the  information  as  it  then 
stood  alleging  the  contract,  which,  in  fact,  was  noir 
no  longer  in  existence.  Considerable  discussion 
took  place  in  consequence  of  this  state  of  things, 
and  it  was  suggested  by  the  court  that  the  bill 
should  bo  treated  as  amended,  and  as  if  the  defen- 
dants had  answered  such  amended  bill  and  denied 
their  rescission  of  the  contract ;  but  ultimately  it 
was  determined  to  argue  the  points  origintllj 
raised,  leaving  the  amendments,  &c.,  to  be  dealt 
with  by  the  court. 

Sir  Roundell  Palmer,  Q.  C,  Osbomt,  Q.  C,  snd 
C.  Locock  WMj  for  the  plaintiffs,  contended  first, 
that  the  commissioners  had  no  power  under  the 
Act  of  17S8  to  break  up  the  streets  for  lighting 
the  town  with  gas,  gas  not  having  been  then  in- 
vented, and  not  being  within  the  contemplstioii 
or  intention  of  the  Legislature,  they  had  no  right 
to  contract  to  allow  the  defendants  to  do  lo. 
Secondly,  that  the  Sheffield  Gas  case  (iJi/ro)  hsd 
been  virtually  overruled  by  the  Longton  case  (iiijn) 
and  also  by  the  subsequent  decision  of  Lord  Crao- 
worth  himself.  The  defendants,  moreover,  were 
not  in  a  condition  to  carry  out  their  contract,  which 
indeed  had  been  rescinded,  only  one^fifth  of  their 
proposed  capital  having  been  raised,  and  had  it  not 
been  for  the  plaintiff  company  the  town  would 
have  been  left  in  darkness.  There  was  full  power 
to  amend  the  bill  at  the  hearing,  under  the  authority 
of  Earl  Darnkif  v.  The  London,  Chatham,  and  Dover 
Baiiway  Company  (in/ra^  and  Thomas  v.  Bernard 
{infra)  before  Kindersley,  V,  C. 

Cole,  Q.  C,  and  Rigby,  for  the  defendant  company, 
insisted  that  the  commissioners  had  full  power  under 
the  Act  of  1788  to  break  up  the  streets  for  lighting 
the  town  with  gas.  Tho  word  ^*  lighting  "  included 
all  kind  of  lighting,  and  therefore  having  that 
power,  they  had  power  to  contract  with  the  defen- 
dant company,  and  not  having  property  rescinded 
the  contract,  the  information  so  far  must  faiL 
The  record  was  not  in  a  condition  to  permit  the 
court  to  decide  the  question.  It  was  admitted  thit 
the  plaintiff  company  founded  their  case  upon  a 
contract  which  they  now  argued  had  been  absolutely 
rescinded  ;  and  no  amendment  at  the  hearing  coald 
cure  that,  because  they  might  make  an  entirely  new 
case,  which  tlie  defendants  would  have  had  a  right  to- 
answcr.  The  defendant  company  might  light  tlie 
town  with  oil  if  they  chose,  until  they  could  get  gas 
and  complete  their  arrangements.      The  SkgjbM 
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Gaa  Company's  case  was  binding  on  this  court  and  had 
leTer  been  overmled*  The  defendant  company 
lid  not  intend  to  disturb  anything  but  the  road,  but 

0  snpply  private  houses  by  boring  under  the  pave- 
Dent  to  communicate  with  the  houses. 

Cotton,  Q.  C.  and  /ry,  for  the  Cambridge  Town 
^omniisjioners,  said — ^That  notice  of  the  rescind- 
ng  of  the  contract  had  been  served  on  the  dcfen- 
lant  company,  and  that  the  commissioners  had 
icted  throughout  with  perfect  b*mafides^  there  being 
10  pretence  of  any  collusion  between  them  and  the 
lefendant  company. 

Osborne^  Q.  C,  in  reply. 

Attamejf- General   v.    The   SheJfUId  Gas  Consumers* 

Compaiuf,  8  Do  O.  M.  &  O.  iH.^ ; 
Rtff.  V.  The  Longtm  Gas  Company^  2  L.  T.  ISep.  N.  S. 

14; 
Attorney- General  v.    7%e    United  Kingdom  Electric 

Teli-ffraph  Ompany,  6  L.  T.  Kep.  N.  8.  338  : 
Reg.  V.  Tmin  and  others,  6  L.  T.  Rep.  N.  S.  380 ; 
Attomey-Generalv,  Forbes^  2  M.  A  Or.  123  ; 
IVatIa  V.  /lyfle,  2  Pb.  406  ; 
Goidsmid   y.    Twtbridge    Welts^    ifc.  Commissioners. 

L.  Rep.  I  Eq.  161 ;  14  L.  T.  Rep.  N.  S.  154 ; 
Earl  Daraletf  y.   The  Jjondon,   CwUham^  and  Dover 

JlitUw;^  Cotnpai^  1  De  G.  J.  &  8.  204,  219,  220 : 

7  1..  T.  R*?p.N.8.  690; 
Cooke  y.  FurOes,  17  L.  T.  Rep.  N.  S.  371 ; 
Jitllamy  y.  Sabine,  1  De  G.  &  J.  566 ; 
ChUd^r  y.  Childers,  1  De  G.  A  J.  482 ; 
Thomas  v.  Bernard,  5  Jur.  N.  8.  31 ; 
Walker  y.  Armstrong,  8  De  G.  M.  &  G.  531 ; 
Morgan's  Ch.  Ord.  217 ; 
15  &  16  VioL  c.  86,  8.  6. 

The  Viob-Chahcellor. — ^This  is  a  bill  and  infor- 
nation  filed  on  the  5th  March  last,  by  her  Majesty's 
Vttorney-General,  at  the  relation  of  the  Cam- 
nidge  University  and  Town  Gas  Light  Company. 
^o  application  was  made  to  the  court  until  the 
S8th  May.  when  an  injunction  was  moved  for,  that 
ras  to  restrain  the  defendants  the  Cambridge  Con- 
inmers*  Gas  Company  (Limited),  and  the  commis- 
ioncrs,  who  are  named,  sued  by  their  clerk,  Mr. 
larlow.  from  breaking  up  the  streets  of  Cambridge 
or  the  purpose  of  laying  down  gas  pipes  by  the 
lefendant  company,  who,  it  is  admitted,  have  no 
?arliaroentary  powers  for  doing  so.  But  at  that 
ime  the  defendants  bad  the  authority  of  the  com- 
nissioners  for  paying  and  lighting  the  town  of 
Cambridge  under  the  Act  of  Parliament  of  1788, 
tnd  the  point  then  relied  upon  in  argument  was, 
hat  inasmuch  as  the  Act  of  1788  was  passed 
lefore  gas  was  known,  the  powers  giyen  by  that 
Vet  for  the  purpose  of  breaking  up  the  streets  for 
ifChting,  would  not  extend  to  the  particular  mode 
if  lighting  which  was  unknown  at  tlie  time,  and 
or  many  years  after  the  Act  passed.  Upon  the 
natter  being  partially  opened,  it  occurred  to  me 
hmt  it  would  be  far  better  that  the  cause 
hoald  bo  heard;  and  after  strenuous  resist- 
Ace  when  Mr.  Cole  and  Mr.  Rigby  ably  per- 
ormed  their  duty,  I  ordered  the  case  to  stand 
iver,  and  the  cause  now  comes  on  upon  motion  for 
lecree  on  affidavits  of  considerable  length  filed 
n  the  motion  and  since.  The  main  point  which 
laa  been  argued,  and  which  is  a  point  of  the 
jgfaest  importance,  is  the  general  question  whether 
n  indiyidual  or  an  association  of  individuals  called 
.  company,  limited,  or  unlimited,  can  break  up  the 
treets  and  public  ways  of  a  town  for  the  purpose 
f  laying  down  gas  pipes,  water  pipes,  or  any  other 
ipet  for  any  other  purpose,  when  they  are  not 
■tborised  by  Act  of  Parliament  ?  Now,  that  the 
raaenration  of  public  streets  and  highways  in  a  town 

1  of  the  greatest  importance  to  every  inhabitant  or 
wqaenter  ot  the  town,  can  admit  of  no  doubt.    The 


breaking  up  of  a  street,  whenever  it  takes  place, 
whether  it  be  for  the  purpose  of  water,  gas,  sewers,  or 
whatever  it  may  be,  is  always  an  annoyance  amount- 
ing to  a  nuisance.  But  it  is  an  annoyance  to  which  it 
is  the  common  interest  to  submit  when  done  under 
proper  authority  and  restriction,  and  accordingly, 
in  all  gas  Acts,  and  in  the  general  gas  Act,  which 
regulates  nil  such  companies  established  by  Act  of 
Parliament,  there  arc  contained  restrictions  greatly 
for  the  benefit  of  the  public,  who,  on  the  one  hand, 
are  bound  to  submit  to  the  inconvenience  of  having 
the  public  ways  broken  up,  yet  also  on  the  other 
hand  have  the  protection  that  those  who  break  them 
up  must  lyease  the  injury  as  soon  as  possible,  and 
are  liable  to  very  heavy  fines  and  penalties  if  they 
do  not  do  so.  Tlierc  is  no  doubt  that  if  it  is  a 
company  authorised  by  Act  of  Parliament,  the 
general  Act  limits  a  time  for  all  these  things,  and 
imposes  the  penalties;  but  if  the  streets  of  Cam- 
bridge or  any  other  town  are  liable  to  be  broken  up 
by  an  unauthorised  company  like  this,  a  joint-stock 
company  limited,  what  is  the  time  within  which 
they  are  to  be  laid  down?  What  is  the  protec- 
tion to  the  public  ?  There  is  none ;  they  are  merely 
at  the  will  of  this  joint  stock  company.  I  do  not 
find  that  it  has  been  doubted  by  any  judge  that 
the  breaking  up  of  the  public  streets  under  such 
circumstances  is  a  nuisance.  In  the  case  so  much 
relied  upon.  The  Sheffield  Gas  Conswners*  Cotrnxtny'scase 
(supra},  Turner,  L.  J.  and  Cran worth,  L.  C.  both 
expressly  stated  that  it  was  a  nuisance,  but  they 
thought  that  it  was  not  such  an  extent  of  nuisance 
as  called  for  or  would  justify  the  interference  of 
this  court.  That  decision  was  opposed  tu  the 
very  strong  opinion  of  Knight  Bruce,  L.  J. ; 
and,  as  I  have  said  in  the  course  of  the  argu- 
ment, which  I  now  repeat,  the  judgment  of  Knight 
Bruce,  L.  J.  has  my  entire  and  cordial  assent, 
while  from  the  judgments  of  Cranworth,  L.  C.  and 
Turner,  L.  J.  I  wholly  and  entirely  dissent.  (The 
Vice-Chancellor  read  passages  from  the  judgment 
of  Knight  Bruce,  L.  J.)  His  Lordship  proceeded : 
"  These  illegal  proceedings,  effected  and  intended, 
present  and  future,  may  perhaps  wrll  bo  said  in 
one  sense  to  be  of  a  temporary,  or  transitory,  and 
not  a  perpetual  or  permanent  kind ;  but  from  tho 
nature  of  the  case,  there  is  obviously,  I  think, 
anotlier  and  probably  a  more  important  sense,  in 
which  a  character  of  perpetuity  or  permanence 
may  probably  be  ascribed  to  them.  It  has  been 
argued  that  the  annoyance  (if  any)  felt,  and  possibly 
to  be  feared,  must  be  small,  slight,  and  unfit  for 
this  court's  interference ;  but  the  frequent  recur- 
rence for  ever,  or  during  a  period  probably  long 
and  nnascertainable,  of  an  annoyance  slight  in 
itself  (slight,  I  mean,  if  occurring  but  upon  a  single 
occasion,  or  recurring  only  at  very  rare  intervals) 
may  much  interfere  with  the  reasonable  convenienco 
and  comfort  of  life.  Upon  the  evidence  now  before 
us,  it  is,  I  think,  reasonable  to  believe  that  during 
a  period  probably  long  and  nnascertainable,  the 
defendants'  pn>ceedings  under  consideration,  unless 
judicially  prevented,  will  unlawfully  be  of  frequent 
recurrence,  and  will  unlawfully  create  from  time 
to  time  inconvenience  to  persons  who,  as  tra- 
vellers or  passengers,  may  havo  occasion  to  use  tho 
public  streets  and  highways  in  Sheffield,  to  shop- 
keepers, and  other  inhabitants  of  the  town,  and  to 
the  plain tifiPs ;  nor,  if  we  now  refuse  an  injunction, 
can  it  reasonably.  I  think,  be  denied  that  in  resi>ect 
of  tlieso  unlawful  proceedings,  actual  and  intended, 
redress,  remedy,  or  punishment  may  from  time  to 
time,  for  many  years  to  come,  be  sought  at  law 
criminally  and  civilly,  as  well  summarily  or  other- 
wise to  a  very  inconvenient  and  burthensomc  ex- 
tent of  diversified  litigation  at  the  instance  of  a 
yariety  of  iwrsons.**  He  proceeds  :  ^^This  the  de- 
fendants may,  it  it  true,  be  inclined  to  disregard. ' 
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Oa  those  grouiid«  Knight  Bruce,  L.  J.  was  strongly 
of  opinion  that  it  was  a  case  for  the  interference  of 
the  court,  but  the  two  other  learned  and  dis- 
tinguished judges  were  of  an  opposite  opinion.  I 
confess  the  more  I  have  read  these  judgments  (and 
I  believe  I  am  not  wrong  in  saying  that,  upon  an 
average,  this  case  of  the  Sheffield  Gas  Consumers' 
(Company  is  cited  before  me  at  least  every  fort- 
night), having  had  occasion  to  read  the  case,  not 
with  reference  to  a  case  precisely  like  this  which  is 
now  before  me,  but  for  the  general  rules  laid  down 
— the  more  I  have  read  those  judgments  the  more 
I  am  surprised  that  two  learned  judges,  wiih  whose 
views  I  generally  entirely  concur,  should  have  come 
to  tlie  conclusion  that  the  general  unlimited  licence 
exercised  by  an  unauthorised  company  to  break  up 
the  streets  of  a  great  town  like  Sheffield,  was  not 
such  a  nuisance  as  imperatively  called  for  the 
interference  of  this  court.  My  opinion  is  that  it  is 
one  of  the  greatest  nuisances  to  which  the  public 
in  general,  and  the  inhabitants  of  a  town  in  par- 
ticular, can  be  exposed.  It  is  a  nuisance  to  which 
they  never  ought  to  be  exposed,  unless  under  due 
authority,  where  those  who  are  exposed  to  it  can 
exercise  some  control  and  see  that  the  power  is  ex- 
eroised  within  due  limits ;  but,  however,  that  was 
the  opinion  of  those  two  learned  judges — not  that 
they  did  not  think  it  a  nuisance ;  they  both  of  them 
said  it  was  a  nuisance,  but  they  did  not  know 
whether  it  would  be  decided  at  law  to  be  a  nuisance. 
Yet  the  very  proceedings  in  this  case  were  after- 
wards, upon  an  indictment,  decided  by  the  Court 
of  Queen*s  Bench  to  be  a  nuisance,  and  I  cannot 
help  thinking  that  if  the  Court  of  Appeal  in  that 
case,  instead  of  deciding  the  case  before  the  indict- 
ment had  been  tried,  had  waited,  as  is  the  usual 
practice  of  the  court,  until  after  it  had  been  tried, 
those  two  learned  judges  would  have  concum.-d  with 
their  learned  brother.  Knight  Bruce,  L.  J.,  in  con- 
sidering that  that  which  was  a  nuisance  at  law,  as 
it  was  decided  to  be,  and  which  in  it«  nature  must 
necessarily  be  continually  recurring,  was  that  kind 
of  nuisance  which  it  was  the  duty  of  this  court  to 
stay  by  injunction.  On  these  grounds,  therefore, 
unless  I  find  that,  in  accordance  with  the  subsequent 
authorities,  I  cannot  do  so,  if  this  case  of  the 
Attorney '  General  y.  The  Sheffield  Gat  Company  is  not 
the  law  of  the  court,  applicable  to  the  particular 
circumstances  now  existing,  it  is  so  wholly  opposed 
to  my  own  judgment  that  I  shall  not  follow  it  un- 
less I  find  myself  absolutely  obliged  to  do  so.  And 
I  am  very  glad  to  have  had  the  opportunity  (and  I 
trust  other  judges  will  agree  with  me)  of  expressing 
my  total  dissent  from  the  doctrine  that  anybody, 
any  individual  or  any  association  of  individuals,  be 
it  a  company  or  otherwise,  arc  to  have  an  unlimited 
authority  to  break  up  the  public  ways  of  a  town, 
having  no  restriction  by  Act  of  Parliament,  and 
having  no  power  whatever  to  do  so.  But  I  am  happy 
to  say,  although  I  felt  pressed  for  some  time  by  the 
authority  of  these  two  learned  judges,  I  cannot 
help  thinking,  on  the  whole  of  the  authorities,  that 
I  am  totally  liberated  by  the  subsequent  decisions  ; 
because  it  would  be  imleed  a  very  lamentable 
thing  if  upon  such  a  subject  as  this  the  courts 
of  law  and  equity  were  totally  at  variance. 
Now,  I  entirely  subscribe  to  the  doctrine  which  has 
been  urged,  that  it  does  not  follow  because  you  can 
maintain  and  succeed  in  an  action  at  law,  you, 
therefore,  can  obtain  an  injunction  in  equity.  I 
have  myself,  on  many  occasions  during  the  short 
period  1  have  sat  here,  acted  on  that  principle,  a'ld 
refused  to  grant  injunctions  where  I  have  been 
satisfied  that  the  injury  is  not  material,  although 
it  is  a  case  in  which  I  have  been  satisfied  proliably 
that  on  an  action  at  law  being  brought  a  verdict 
and  judgment  would  be  obtained.  But  where  the 
injuiy  is  plainly  of  an  obvious  and  serious  clia- 


racter,  then  I  think  it  becomes  the  duty  of  tbii 
court  to  interfere,  to  prevent  either  the  necessity  of 
those  who  are  affected  by  the  nuisance  being 
obliged  lo  bring  frequent  actions,  prefer  frequent 
indictments,  or  take  any  other  pny^cedlngs,  frequent^ 
calling  upon  them  to  be  in  litigation.  Now,  thst 
this  opening  public  streets  is  not  allowable,  I  think 
cannot  be  more  strongly  decided  than  it  has  been 
iu  the  Longton  case,  2U  L.  J.  118,  M.  C,  which  has 
been  so  much  referred  to  and  commented  upon. 
Now  this  case  is  a  remarkably  strong  one,  for  this 
reason :  In  the  town  of  Iiongton,  which  is  in 
Staffordshire,  there  existed  an  Act  of  Parliament^ 
authorising  the  commissioners  who  made  then 
openings  to  open  all  the  streets  in  Longton  for  the 
purpose  of  lighting  the  public  streets — that  is  for 
lighting  the  town  ;  but  they  had  no  authority  whtt- 
ever  to  make  communications  from  their  miin 
pipes  for  the  purpose  of  lighting  private  dwelling- 
houses.  Having  therefore  no  Parliamentary  power 
for  the  purpose  of  lighting  private  dwelling-hoosei, 
they  took  a  course  which  probably  would  have  been 
thought  very  reasonable.  They  opened  up  com- 
munications by  means  of  trenches  from  thdr  main 
piiMs,  which  I  assume  to  be  in  the  centre  of  the 
street  to  the  dweiling-houees,  which,  of  conrN^ 
bounded  the  streets.  They  were  indicted.  The 
matter  was  tried  in  the  Court  of  Qneen's  Bench, 
and  decided,  Cockburn,  C  J.  giving  the  judgment 
of  the  court,  which,  as  I  shall  show  in  the  case  I 
am  about  to  refer  to  in  a  moment,  was  the  well- 
considered  and  mature  judgment  of  that  court 
Now  bearing  in  mind  the  very  extraoidinaiy  dr- 
cunistances  under  which  this  case  was  bronght 
before  the  court  by  indictment,  Cockbom,  CJ^ 
having  stated  the  circumstance  that  they  had  the 
power  for  public  purposes,  but  that  they  hsd  none  for 
private  purposes,  said  that  the  question  was  whether 
this  was  an  indictable  offence.  Now  does  that  court 
concur  with  Cranworth,  L.  C,  and  Turner,  L.  J.  that, 
as  a  general  proposition,  opening  the  public  stroeCii 
breaking  up  the  public  ways  of  a  town  is  a  nuisanee 
so  trivial  and  unimportant— infinitesimal  as  it  is 
called  by  Lord  Cranworth — that  this  conrt  cannot 
interfere  and  ought  not  to  interfere  against  it?  The 
Court  of  Queen's  Bench,  by  the  mouth  of  Cockbom, 
C.  J.,  says,  "  The  case  is  not  one  "  (that  is,  the  case 
of  opening  these  trenches')  **of  absolute  necessity 
either  for  the  party  or  for  the  public,  as  in  the  case  A 
a  hoarding  required  during  the  repairing  of  a  house 
to  protect  the  public,  or  as  in  the  case  of  putting  s 
ladder  against  a  house  to  clean  windows,  or  to  esc^tt 
in  the  case  of  fire.  General  convenience  is  gre&Uy 
against  the  allowing  private  persons  or  companies, 
without  Parliamentary  powers,  to  interfere  frum 
time  to  time  with  the  public  streets.  The  making 
such  opening  from  time  to  time  for  water,  gsi^ 
sewerage,  and  other  purposes,  and  the  opening 
of  the  streets  for  repairs  and  alterations  are 
a  serious  inconvenience,  even  when  done  under  the 
restrictions  such  as  an  Act  of  Parliament  puts  upon 
the  persons  clothed  with  Parliamentary  authority 
so  to  act,  and  it  would  be  difficult  to  see  how  far  the 
annoyance  might  extend  if  unauthorised  dealings  of 
this  nature  with  the  highways  were  allowed  toeve^ 
private  person."  The  proposition  here  is  Uiat  this  is 
a  private  person — this  is  a  joint-stock  company, 
with  its  capital  unsubscribed  for,  a  little  money 
paid  up ;  and  I  am  at  a  loss  to  see  on  what  principle, 
if  this  joint-stock  company  is  entitled  to  do  it,  there 
may  not  be  ten  other  joint-stock  companies  in  Cam- 
bridge claiming  to  exercise  the  same  right.  Thii 
company  is  established,  I  suppose,  1^  one  set  of 
merchants  or  traders  in  the  town  of  Cambridn 
and  if  another  set  of  merchants  or  traders,  in  us 
same  town,  thought  fit  to  establish  another  com- 
pany, on  the  principle  contended  for  by  the  defen- 
dants, they  have  a  right  to  have  nnlimited  lionoe 
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to  bfvmk  up  tho  highways.    Another  company  af ter- 
irardt  may  do  tho  tame  thing,  and  then  the  inhabi- 
tants of  Cambridge  may  never  know  when  they 
may  be  able  to  pass  through  the  streets.    There- 
fore, Cockbam,  C.  J.  says  this :   "  Is  every  private 
penon  to  be  at  liberty  to  open  the  streets  for  laying 
lown  a  pipe  to  any  gas  works,  or  to  any  conduit  of 
irater,  or  to  anv  well  or  fountain  in  a  market-place  ? 
How  far  is  such  a  right  to  extend,  if  everybody  may 
ay  down  such  a  pipe  from  the  nearest  water  or  gas 
—how  great  would  be  the  inconvenience  from  the 
wntinual  opening  of  the  streets  for  the  first  laying 
lown  and  fur  the  constantly  recurring  purpose  of 
"epairing?     Were  such  private  rights,  as  to  gas, 
iewerage,  and  water  pipes,  to  be  allowed,  the  high- 
rays  would  be  in  a  constant  state  of  obstruction. 
rhe  present  is  an  exceptional  case,  where  it  happens, 
roni  the  fact  of  the  mains  being  laid  for  public 
Nirposes,  that  it  is  more  easy  to  get  at  the  supply 
if  gas  than  in  ordinary  cases ;   but  this  ought  not 
o  affect  the  principle,    llie  case  docs  not  seem  to 
Ls  to  fall  within  what  may  be  called  the  ordinary 
ocidents  and  rights,  which,  in  common  sense  and 
rom  common  use,  are  understood  to  appertain  to 
he  enjoyment  of  property.    On  the  contrary,  such 
L  right  as  is  here  claimed,  of  interfering  with  the 
treets,  is  never  exercised  except  under  the  autho- 
ily  of   Acts    of    Parliament,    conferring    special 
K>wers,  with  great  care  and  under  proper  control, 
n  the  case  of  gas,  by  placing  the  companies  sup- 
ilying  it  under  the  provisions  of  the  Gheneral  Gas 
EVorks*  Clauses*  Act,  according  to  which  the  parties 
ire  subjected  to  wholesome  restrictions,  and  to  the 
»ntrol  of  the  magistrates.    We  think,  therefore, 
liat  the  obstructions  in  question  are  indictable,  and 
iiat  the  conviction  was  right,  and  the  verdict  must 
)e  entered  accordingly."    Now,  with  regard  to  the 
}puiion  of    Lord  Oranworth  in  the  case  of    the 
Sheffield  Gas  Company,   I  cannot  help  thinking 
that  that  must  be  considered  as  considerably  modi- 
led  by  what  he  said  in  the  somewhat  analagous  case 
)f  Broadbent  t.  The  laqmial  Gas  Company.    There, 
it  is  well  known,  the  object  of  the  bill  was  to  pre- 
rent  a  nuisance  by  a  gas  company,  not  a  gas  com- 
pany unauthorised  by  Act  of  Parliament  for  opening 
iie   mains,   but  sending   forth   noisome   effluvia, 
rhich  destroyed  the  vegetation  in  the  plaintiff's, 
jarden,  near  tho  Thames,  at  Battersea,  or  some- 
where  in  that  neighbourhood.     Now,  the  plain- 
iff  had  brought  an  action;  the  action  had  been 
:eferred    to    an    arbitrator;    the   arbitrator   had 
nadc    an    award    in    favour    of     the    plaintiff, 
lamely,  that  he  did  sustain  damage.    The  matter 
iamc  before  Lord  Cran worth,  when  Lord  Chan- 
»llor  in  1857,  that  is,  four  years  after  the  Sheffield 
^oM  case,  and  he  speaks  of  the  Sheffield  Gas  case  in 
his  way : — "  It  was  argued  before  me,  as  it  had 
leen  before  Wood,  V.C.  that  the  plaintiff  was  not 
entitled  to  any  relief,  independently  of  that  clause, 
ipon  the  ground  that  this  court  is  not  bound  to 
ssue  an  injunction,  and  that,  in  issuing  an  injunc- 
ion,  whether  interlocutory,  or,  at  the  hearing  of 
he  cause,  perpetually,  it  will  taike  into  account,  to 
ome  extent  at  least,  the  comparative  injury  that 
roold  result  to  the  parties  respectively  from  issuing 
IT  withholding  the  injunction.    Now,  I  gave  full 
ttention  to  this  argument,  and  I  considered  it  as  it 
ras  going  on,  and  afterwards  with  a  view  to  satisfy 
nyself  as  to  the  state  of  the  law  upon  that  subject, 
jid    porticularlv  with   reference   to   the  case  of 
IflOTJugr-  General  f.  The  Sheffield  Gas  Consumers^  Com- 
cnar,  in  which  this  court  had  acted  upon  that  prin- 
aple  where  clearly  a  nuisance  was  perpetrated  by 
be  gas  company.    There  the  court  refused  to  inter- 
sre   by  injanction.     I  have  used  the  expression 
clearly  a  nuisance,'  as  the  ground  of  the  judgment 
rooeeded  upon  that  assumption,   although,    un- 
imlrtedlyy  aomemonbers  of  Uie  courts  myself  and, 


I  believe.  Turner,   L.J.,  did   throw  out  a  doubt 
whether  it  could  bo  considered  a  nuisance;  inas- 
much as,  though  the  company  hod  no  legal  authority 
to  take  up  the  soil,  in  order  to  put  their  pipes  down, 
yet,  as  they  were  lawfully  constituted  a  company, 
and  the  Legislature  had  contemplated  the  possibility 
of  such  a  company  existing  lawfully  without  an  Act 
of   Parliament,   their  works,  from  the  nature  of 
things,  could  not  be  carried  on  without  taking  up 
the  soil  of  the  road  or  street  for  a  short  time,  and 
we  had  some  doubt,  therefore,  whether  the  Legis- 
lature might  not  be  considered  as  sanctioning  such 
a  use  of  the  public  highway.    Those  doubts"  (he 
says)  ^*have  since  been  entirely  removed  by  a  decision 
of  the  Queen*s  Bench,  upon  the  trial  of  that  case, 
when  it  was  determined  that  there  was  no  authority 
in  anybody,  without  an  express  Act  of  Parliament, 
to  take  up  or  interfere  with  the  pavement  of  a 
street,  or  the  soil  of  a  road,  and  that  the  company 
by  so  doing  were  necessarily  guilty  of  a  nuisance, 
and  might  be  proceeded  iigainst."    Now  I  read  that 
as  an  i^mission  by  Lord  Cranworth  that  if  it  had 
been  before  him  and  his  learned  brother,  Turner, 
L.  J.,  when  the  caso  was  decided  that  it  was  a  nui- 
sance, that  their  decision  would  have  been  the  other 
way ;  and  I  read  it  therefore  as  an  admission  by 
him  that  it  was  only  because  it  was  not  a  nuisance 
that  their  judgments  were  as  they  stood.    Ho  pro- 
ceeds :  "  But  whether  that  be  so  or  not,  it  is  quite 
clear  the  judgment  of  this  court  proceeded  upon  the 
assumption  that  there  was  a  nuisance,  though  it 
would  not  interfere  by  injunction  where  tho  evil 
was  so  infinitesimal  to  the  persons  complaining." 
Then,  a  little  lower  down,  on  page  4G2,  he  says, 
"Now,    attending    to    the   principles    laid   down 
in    that  case,  I  cannot  come  to  the    conclusion 
that  there  was  anything  there  decided  to  warrant 
this  court  in  withholding  the  relief  of  an  injunc- 
tion to  a  person  seriously  and  constantly  injured 
by    unlawful   acts.    If   it  should  turn   out   that 
the  company  had  no  right  so  to  manufacture  gas 
as  to  damage  the  plaintiff's  market  garden,  I  have 
come  to  tho  conclusion  that  I  cannot  enter  into  any 
question  of  how  for  it  might  be  convenient  for  the 
public  that   the  gas  manufacture  should  go  on." 
There   ho  is  speaking  as  to  the  plaintiff   being 
obliged  to  bring  frequent  actions,  and  it  was  agreed 
he  might  from  time  to  time  bring  actions  for  tho 
nuisance.    He  says  :  "  But  unless  the  company  had 
such  a  right,  I  think  the  present  is  not  a  case  in 
which  this  court  can  go  into  the  question  of  con- 
venience or  inconvenience,  and  say  where  a  party  is 
substantiisily  damaged  that  he  can  only  be  com- 
pensated by  bringing  an  action  toties  quoties.    That 
would  be  a  disgraceful  state  of  the  law,  and  I  quite 
agree  with  the  Vice-Chancellor  in  holding  that  in 
such  a  case  as  this  the  court  must  issue  an  injunc- 
tion, whatever  may  be  the  consequences  with  regard 
to  the  lighting  of  the  parishes  and  districts  which 
this  company  supplies  with  gas."    Now,  there  Lord 
Cranworth  puts  it  very  much  on  the  ground  that  if 
the  plaintiff  did  not  get  an  injunction,  he  would  have 
to  bring  an  action  totits  quoties.  The  same  principle, 
I  say,  is  perfectly  clear  to  me  from  the  decision  of 
the  ('ourt  of  Queen's  Bench.    In  every  case  in 
which  this  limited   company  proceed  to  open  tho 
pavements  or  the  highways  of  the  public  streets  of 
Cambridge  they  would  be  liable  to  an  indictment, 
which  indictment,  according  to  the  decision  of  tho 
Longton  case,  must  be  successful ;    and  upon  the 
principle  of  which  Lord  Cranworth  decided  that  tho 
plaintiff  in  the  Broadbent  case  should  be  protected 
in  bringing  frequent  actions.    I  say  it  is  also  tho 
duty  of  tlSs  court  to  protect  these  parties  from 
being  obliged  to  prefer  frequent  indictments  to 
restrain  a  nuisance  in  the  town  of  which  they  are 
inhabitants,  or  in  which  they  are  interested.    Tho 
principle  of  the  Longton  case  I  need  only  say  came 
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aj^ain  under    the   consideration   of    the   Court    of 
Queen's  Bench   in  the  case  of  llitj.  v.  Tratn,    Mr. 
Train,  as  is  well  known,  wasn  [>cr.soii  who  sii^>:cstcd 
a  plan   of   laying  down  public   truniwavs   in   the 
streets  of  London,  or  the  roads  adjoiniuu;  London, 
and   for  running  a  particular    kiiul  of    onmihus, 
ivhich  certainly  precluded  the  public  from  u<in<{ 
that  part  of  the  road.     He  was  indicted  for  it ;    the 
indictment  was  successful,  and   the  indictment  led 
to  the  necessity  of  his  abandoning;;  these  tramroada. 
liut  we  uli«o  have  it  solemnly  decided  by  the  Court 
of  Quec-n's  Bench.    Crompton.  J  ,  in  delivering  the 
judgment  of  the  Court  of  Queen's  Bench,  sa^'s : 
**  A  carriage  meeting  an  omnibus  running  on  one  of 
them  cannot  give  and  take  the  road.    The  case  is 
like  that  of  Itrg,  v.    The  UniUd  Kingdom   Electric 
Tefegrnjth  Company   {Limitefl)^  which  we  have  just 
disposed  of,"  which  I  shall  have  to  say  a  word 
about,  *'and  others  of  a  similar  nature.    It  also 
falls  within  lleg.  v.  Longton  Gas  Compani/  (Limited), 
with  which  we  took  a  good  deal  of  pains."    That 
is,  the  Court  of  Queen*s  Bench  took  a  great  deal 
of    pain^,   where  a  gas  cnmpan}',   without    being 
authorised  by  statute,  opened  trenches  in  the  streets 
of  a  town  for  the  purpose  of  laying  down  gaspipes, 
and  this  was  adjudged  a  nuisance.    *'If  persons," 
— now  tills  paragraph  is  material  to  the  decision,  l)e- 
cause  it  is  immaterial  whether  it  is  persons  or  an 
association  called  a  limited  company — "  if  i)er8ons 
wish  for  power  to  act  as  the  defendants  acted  here, 
they  must  take  the  usual  regular  and  constitutional 
course  of  getting  the  protection  of  the  Legislature. 
Then  was  there  any  evidence  to  go  to  the  jury  that 
this  was  a  proper  use  of  the  highway  ?    I  think  not. 
It  was  put  that  these  tramways  would  enable  per- 
sons to  pass  conveniently  from  A.  to  B. ;  so  woxild  a 
railway,"  that  is  immaterial  to  the  present  purpose. 
The  only  direct   authority  uiK)n  this    branch  of 
the  case,  which  has  been  suggested  to  be  of  any  im- 
portance, is  the  case  before  the  Master  of  the  Rolls, 
which  is  rei>orted  in  80  Bcav.    That  is  a  case  in 
which  the  £lectric  Telegraph  Company,  without 
any  Parliamentary  or  other  authority,  thought  fit 
to  take  possession  of  a  portion  of  the  soil  by  the 
side  of  the  turnpike  road.    Then  they  erected  a 
post  for  their  telegraphic  lines,  and  for  that  an  in- 
formation was  filed,  at  the  relation  of  Baron  Roths- 
child, who  in  that  case  became  the  plaintiff.    The 
case  coming   before  the  Master  of   the  Kolls,  I 
take  it  to  be  perfectly  clear,  if  he  had  thought 
that    the    Sheffield    Gas     Compan^s    case    was    a 
final  authority  upon  the  subject,   he  would  have 
decided  that  Uie  putting  up  these  posts  by  plain- 
tiff, not  in  the  centre  of  the  road  or   anything 
which   could   interfere   with  the  trafSc,    but   as 
it  appears   on  the   statement  of  the  case  on  the 
ground  adjoining  the  road,  was  a  nuisance  of  so 
trivial  a  character,  that  it  was  a  case  in  which 
Hie  interference  of  the  court  was  not  necessary. 
What  course  did  the  Master  of   the  Kolls  take? 
He  ordered  it  to  stand  orer  in  order  that  the  legal 
light  might  be  ascertained ;  that  is  by  an  indictment. 
Accordingly  he  says,  *^The  case  depends  on  the 
legal  right,  which  must  be  established  to  the  satis- 
faction of    the  ci^urt,  before  the  equity  can   be 
administered ;  without  it,  it  would  be  impossible  to 
say  that  either  the  acts  of  the  company  or  the  works 
amounted  to  a  nuisance.    The  one  side  insists  that 
the  works  cause  an  obstruction ;  and  on  the  other 
side  i)ersons  are  found  to  say  they  do  not ;  but  no 
tribunal  is  so  fit  to  try  this  question  of  fact,  as  a 
jury  who  will  have  the  assistance  of  a  judge  to 
direct  them  as  to  the  law."    The  matter  stood  over, 
it  was  tried,  and  it  is  in  the  note  to  2  B.  &  Sm. 
It  was  found  to  be  a  nuisance.    Crompton,  J.,  in 
the  passage  I  have  just  read  says,  "In  the  Electric 
Telegraph    Vomimnjfs    case,    which    they  had    just 
disposed  of,  they  had  disposed  of   it  by  deciding 


it  was  a  nuisance.    I  take  it  to  be  perfectly  detr, 
and  I  concur    in  the  observations  of    Mr.  Cole, 
that  it  does  not  necessarily  follow  that  when  the 
matter  stands  over  in  order  that  the  legal  right 
may  be  decided,  when  the  legal  right  is  ded&i 
the    court    will     grant   an    injunction.      It  oolj 
goes  to  this  extent ;  if  the  legal  right  is  not  estih* 
lished,  the  bill  will  be  dismis^ ;  it  does  not  neces- 
sarily follow  if  it  is  established  tliat  the  injunctioa 
would  be  granted."    But  I  take  it  as  perfectly  dear 
in  the  Electric  Telegraph  Cotnpani^a  case,  the  Muter 
of  the  UoUs  intended  to  grant  an  injunction  if  the 
result  of  the  legal  proceedings  was  tliat  it  should  he 
found  to  be  a  nuisance.    It  was  shown  at  law  to  be 
a  nuisance,  and  it  was  never  again  brought  befwe 
the  court  of  equity,  because  I  sec  the  note  io  Bo»l 
&  Smith  states  that  the  £lectric  Telegraph  Com- 
pany finding  themselves  thus  embarrassed,  it  bein;; 
impossible  for  them  to  carry  on  their  bosioeK, 
while  every  individual  had  the  power  of  obtaininz 
an  indictment  against  them,  thought  fit  to  obtain 
an  Act  of  Parliament,  and  that  Act  having  been 
obtained,  I  think  some  one  said  the  company  pai-1 
the  cost  of  the  litigation,  and  the  matter  ended. 
But  at  all  events  they  armed  themselviLS  with  the 
Parliamentary  power  without  which  it  was  impot- 
siblc  to  go  on  with  the  business,  because  they  were 
in   fear  of   these  frequent  indictments.    I  say  if 
this  limited  company  were  to  attempt  to  act  as  wu 
done  in  that  case,  it  is  my  deliberate  opinion  that  it 
would  be  impossible  for  them  to  carry  oat  the  scheme 
of  lighting  the  town  of  Cambridge  without  Parlis- 
mentary  powers,  because  they  are  liable  at  every 
step  they  take  to  an  indictment  being  preferred 
against  them.  On  these  grounds  I  come  to  theooncli- 
sion  on  the  general  question,  which  has  been  srfiMl 
before  me  fully  and  ably  on  both  sides,  that  the  bulk- 
ing up  of  the  public  streets  by  an  unauthorised  ooo- 
pany  like  this  defendant  company,  is  illegaL  It  in 
nuisance,  and  is  a  nuisance  of  a  serious  and  impor 
tant  a  character,  which  must  in  the  rery  nature  of 
tilings  be  so  frequently  repeated,  that  it  is  my  ilitT 
in  the  present  state  of  the  law  to  give  my  deciwQ 
against  tlie  company,  to  hold  that  they  are  doin; 
wrong,  and  must  be  enjoined  by  this  court  froo 
a  repetition  of  opening  any  other  part  of  the  strecU 
than  those  whch   have  been  already  opened.    I 
stated  in  the  course  of  the  argument  I  could  ooc 
give  a  mandatory  injunction  to  remove  those  pipei 
which  have  been  put  down.    It  is  not  at  ail  neeei- 
sary  to  do  that,  because  being  down   and  ooee 
covered  it  will  not  in  the  slightest  degree  interfeie 
with  the  traffic  until  they  re- open  the  streets  to 
take  them  up:  that  is  to  say,  to  order  them  to  tske 
them  up  again  would  be  to  order  them  to  repeat  the 
nuisance,  which,  I  think,  is  not  to  be  tolerated. 

Now,  I  liave  so  far  proceeded  as  if  this  casehsd 
come  on  the  record  fully  raising  these  questiou 
because  it  has  been  so  argued,  and  as  if  I  was  no* 
in  a  situation  generally  to  decide  this  question;  bat 
now  comes  a  very  important  circumstance,  wUch  I 
am  not  at  liberty  to  overlook :  that  the  information 
and  bill  was  filed  on  the  5th  March  last,  and  tbit 
when  the  motion  came  before  me  on  the  2$th  Msv, 
this  body  had  the  authority  of  the  comroissicnen 
of  the  town  of  Cambridge  by  Act  of  Parliament  for 
what  they  were  doing.    The  Act  of  1788,  which  hii 
been  so  frequently  referred  to,  is  an  Act  for  the 
better  paving,  cleansing,  and    lighting  the  tovo 
of  Cambridge,  for  removing  and    preventing  ob- 
structions and  nuisances,   and  for  widening  the 
streets,  lanes,  and  other  passages  within  the 
town.    The  58th  and  50th  sections  of  this  Act 
relied  upon,  and  it  was  argued  by  the  coansd  for 
the  Attorney-General  and  the  plaintiffs  thatwfast 
the  defendants  were  doing  was  illegal,  becaose  ii 
could  not  authorise  it  for  the  pur;). ^e  of  lightasf 
with  gas,  because  gas  was  unknoii:*  at  the  time  the 
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Act  was  passed.    Now,  I  referred  to  the  case  of 
Ikuui  V.  King$cote,  which  I  have  not  at  hand,  but  it 
is  a  well-known  and  analogous  case.  Dand  v.  Kings- 
cote  was  a  case  where  a  right  of  way  was  resenred 
to  a  mine  for  carts,  waggons,  carriages,  and  so 
forth.    It  was  a  rery  old  reservation,  long  before 
locomotive  engines  were  known.    It  was  there  ar- 
gued there  could  be  no  right  of  using  this  right  of 
way  for  the  purpose  of  locomotive  engines,  because 
th^  were  not  known  at  the  time  when  that  reserva- 
tion was  made.    In  Bishop  v.  North  it  was  held  that 
the  right  of  way  for  carriages,  waggons,  and  so  forth 
was  a  right  of  way  for  all  improvements  in  carriages, 
vaggons,  and  so  forth,  and,  therefore,  that  it  would 
sot  be  a  reasonable  construction  to  say  because  old 
and  iU-Gonstructed  waggons  were  in  use  when  the 
reserration  was  made,  therefore,  that  those  in  whose 
favour  it  was  made  were  bound  in  all  times  to  use 
ill-constructed  waggons,  and  so  forth.    On  the  same 
nrinciple  I  shall  hold,  in  this  case,  that  the  right  of 
oreaking  up  the  street  for  lighting,  is  a  right  of 
breaking  up  for  every  improved  mode  of  lighting, 
and   therefore,    that    those   who   have  the  power 
of  taking  up  the  pavements  for  the  purpose  of 
lighting  may  break  up  the  pavements  for  the  pur- 
nose  of   the  best  mode  of  lighting  which  exists. 
Now,  it  turns  entirely  on  the  58th  and  59th  sections. 
The  58th,  I  may  state,  is  one  which  vests  all  the 
pavements,    sewers,    and  drains    in  the   commis- 
sioners ;  and  then  the  59th  says,  "It  shall  be  lawful 
for  the  commissioners,  or  any  five  or  more  of  them, 
from  time  to  time,  and  at  all  times  when  and  so 
often  as  they  shall  think  proper,  to  cause,  order, 
and  direct  all  or  any  of  the  present  or  future  pave- 
ments in  the  streets,  lanes,  passages,  and  places,  a? 
well  in  those  parts  used  by  carriages  as  those  used 
by  foot  passengers,  to  be  taken  up,  and  the  streets, 
lanes,  passages,   and   places  to  be   paved,   relaid, 
repaired,  raised,  lowered,  or  altered ;  and  also  the 
present  sewers,  cesspools,  drains,  or  watercourses 
to  be  altered  in  such  manner  as  they  shall  think 
proper;    and  to   make  proper   sewers,    cesspools, 
drains,  or  watercourses  for  the  conveyance  of  the 
water  from  the  surface  of  the  carriageways  or  high- 
ways; and  8 11  such  footpaths,  where  practicable, 
to  be  paved  with  flagstones  or  smooth  pavement ; 
and  all  the  horseways  and  carriage-ways  with  good 
rag-stone,  pebbles,  or  such  other  materials  as  the 
commissioners,  or  any  five  of  them,  shall  think 
proper;  and  also  to  cause,  order,  and  direct  the 
several  streets,  lanes,  passages,  and  places  to  be 
cleaned  and  lighted,  and  all  the  annoyances,  obstruc- 
tions, nuisances,  and  encroachments  to  be  removed, 
«nd  proper  sewers,  drains,  cesspools,  sinks,  gutters, 
or  watereourses  to  be  made  for  conveying  the  water 
off  and  from  the  several  streets,  lanes,  passages,  and 
places,  and  the  several  houses  and  other  buildings 
in  the  town,  in  such  manner  as  the  commissioners, 
or  any  five  or  more  of  them,  shall  think  proper ;  and 
the  persons  to  be  appointed  by  them  for  the  purposes 
aforesaid  shall  and  hereby  have  full  power  and 
•uthonty  to  do  the  same."    Now,  I  find  from  my 
notes  that  Sir  Roundell  Palmer,  when  the  motion 
was  on,  argued  that  there  was  no  power  by  this 
section  to  break  up  the  pavements  for  the  purixMc  of 
lighting.    No  doubt  it  is  not  so  in  express  language, 
because,  nothing  but  oil  lamps  being  known  at  that 
time,  it  would  only  have  been  necessary  to  break  up 
the  pavements  for  the  purpose  of  putting  the  lamp- 
posts in;    but  as  it  contains  a  general  power  of 
breaking  up  the  pavements  for  cleansing,  lighting, 
and   watering,   I  hold  the  proper  construction  is 
that  they  have  a  power  to  break  up  for  the  purpose 
of    lighting,    and  of   communicating   light,  in   a 
manner  which  was  unknown  at  that  time,  to  private 
dwelling-houses,  by  means  of  pipes  communicating 
with  the  main  gas-pipes.     Then  I  also  think  that 
not  only  had  they  the  power  of  breaking  up  for 


the  purposes  of  lighting,  as  well  as  those  other 
purposes,  which  were  not  in  the  contemplation  of 
the  Legislature  that  it  would  be  necessary  to  break 
up  for;  but  I  think  the  object  of  the  Legislature 
was  to  give  the  commissioners  power  to  break  up 
the  roads  and  pavements  for  any  purxiose  contem- 
plated by  the  Act,  that  is  for  cleansing  and  lighting 
the  town.  They  are,  therefore,  in  my  opinion, 
authorised  by  this  Act  to  open  the  pavements  and 
break  up  the  ways  for  the  im]>rovcd  mode  of  light- 
ing, which  is  the  improved  mode  brought  in  by  gns. 
On  that  point,  therefore,  I  am  against  the  plaintifiFs. 
The  result  of  this  is,  that  when  this  information  was 
filed,  if  it  had  been  brought  on  upon  the  materials 
which  existed  at  the  28tli  May,  it  would  have  been 
my  duty  to  dismiss  it,  because  not  only  had  they 
by  the  words  of  the  Act  of  Parliament  the  power 
of  doing  this,  but  to  remove  all  possibility  of 
doubt,  the  contract  which  was  then  in  force,  and 
remained  in  force  until  the  2nd  June,  by  the  30th 
clause,  provided  thus :  "  For  the  purpose  of  carrying 
into  effect  this  contract,  the  company  may  break  up 
any  street ;  but  neither  this  provision  nor  any  other 
provision  herein  contained  shall  prejudice  or  bo 
deemed  to  abridge  the  power  and  right  which  tho 
company  may  hereafter  possess  under  any  Act  of 
Incorporation  obtained  by  them  on  the  termination 
of  this  contract."  llie  bill,  therefore,  was  filed  on 
the  5th  Mareh,  and  when  the  motion  was  made 
before  me  on  the  28th  May  this  limited  company 
were  armed  with  the  authority  of  the  commis- 
sioners, who  had  the  power  to  give  it  to  them; 
and,  so  far  from  their  acting  without  a  legal 
authority,  they  were  acting  under  a  legal  autho- 
rity, and  if  it  had  not  been  for  the  revocation  of 
that  authority  by  the  meeting  of  the  2nd  June, 
it  would  have  1)een  my  duty  to  dismiss  this  in- 
formation, and  I  think  I  must  have  dismissed  it  with 
costs.  But  on  the  2nd  June  a  meeting  took  place, 
and  I  have  no  doubt  the  suggestion  made  by  Mr. 
Cole  is  right;  probably  both  i)artics  whipped  up 
their  friends,  and  got  as  many  as  they  could,  and 
although  the  majority  were  in  favour  of  the 
limited  company  at  the  first  meeting,  it  turned 
out  to  be  in  favour  of  the  gas  company  autho- 
rised by  Act  of  Parliament  at  the  second.  At 
lUl  events  they  had  this.  I  am  bound  to  say  that, 
in  my  opinion,  the  commissioners  acted  most  im- 
properly, and  in  a  most  unbusinesslike  manner,  in 
entering  into  this  contract  on -the  2 1st  Jan.  For 
it  appears,  on  the  facts  before  me,  that  having  a 
company  which  had  existed  since  1834,  which 
lighted,  I  am  satisfied  upon  the  evidence,  the  town 
of  Cambridge  in  a  satisfactory  manner,  at  a  mode- 
rate rate,  and  with  ordinarily  good  gas,  they  throw 
them  overboard  at  once  and  enter  into  a  new  con- 
tract to  have  the  town  supplied  by  a  new  limited 
company,  whose  articles  of  association  contemplated 
a  capital  of  25,000/.  only,  n  sum,  even  if  it  had  l)een 
all  subscribed,  in  my  opinion,  wholly  inadequate  ; 
but  at  that  time,  I  am  told,  some  280  oL  shares  were 
subscribed,  that  is  to  say  a  capital  of  about  1 400/. 
Then  is  it  to  be  wondered  nt  that  when  tho  Ist 
June  arrived  the  limited  company  is  not  in  a  con- 
dition to  perform  their  contract  ?  They  have  no 
gas  works  ready  to  supply  the  town ;  and  of  the 
twenty  miles  of  pipes  that  ought  to  have  been  laid 
down,  it  is  not  pretended  that  more  than  five  miles 
have  been  laid.  On  the  Ist  June,  when  they  ought 
to  have  been  illuminating  the  town  with  gas,  they 
had  not  a  single  pipe  ready.  Therefore  it  is  not  to 
be  wondered  at,  under  the  cireumstances,  that  the 
commissioners  declared  the  contract  to  be  rescinded, 
and  have  given  formal  notice  to  the  limited  com- 
pany that  the  contract  is  rescinded ;  and  until  the 
contrary  is  shown,  seeing  as  I  do,  and  as  it  is  ad- 
mitted, the  limited  company  is  in  default,  I  must 
assume  that  the  notice  to  determine  the  contract 
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was  a  ralid  notice.  This  introduces  a  totally  new 
state  of  things  which  came  into  existence  on  the 
2nd  June.  Up  to  the  2nd  June  these  defendants, 
the  limited  company,  were  right  in  proceeding  with 
their  works,  as  it  was  sworn  they  intended  to  do, 
and  as  they  avow  they  intend  to  do.  Since  the  2nd 
June  they  are  entirely  wrong,  according  to  my  judg- 
ment But  this  fact  of  their  being  wrong  is  not  stated 
upon  the  record.  Under  these  circumstances,  what 
is  to  be  dune?  I  feel  I  must,  up  to  .the  period  these 
plaintiffs  were  wrong,  make  them  pay  the  costs.  But 
then  what  course  am  I  to  take  ?  Am  I  to  dismiss 
the  bill  without  prejudice  to  another  being  filed,  or 
am  I  to  take  that  course  which  I  am  happy  to  find 
was  the  course  adopted  by  my  learned  predecessor, 
Kindersley,  V.  C,  under  such  circumstances,  of 
giving  leave  to  ameud  the  bill  ?  The  great  advan- 
tage of  amending  the  bill  is  this.  If  I  dismiss  the 
bill,  all  the  evidence  that  has  been  taken  in  this 
case  will  be  unavailable  in  another.  If  I  give  leave 
to  amend  the  bill  by  stating  the  rescision  of  the  con- 
tract on  the  2nd  June,  and  relying  upon  the  illegal 
acts  of  the  defendants  since  that,  the  evidence  which 
has  been  given  will  be  available  in  the  ne«r  case. 
The  question,  therefore,  is  whether  I  am  at  liberty, 
under  the  circumstances,  to  give  leave  to  amend 
the  bill.  I  am  disappointed,  I  confess,  that  the 
suggestion  I  made  was  not  met,  because  I  think 
the  substantial  question  between  these  parties  had 
better  be  tried  as  early  as  possible.  I  should  have 
thought  the  better  course  would  have  been  for  both 
parties  to  agree  to  the  suggestion  I  made,  namely, 
that  the  hill  should  be  now  considered  as  amended, 
by  alleging  that  the  contract  had  been  rescinded, 
and  that  Mr.  Cole  representing  the  limited  company, 
should  be  considered  as  putting  in  an  answer  deny- 
ing that  it  had  been  rescinded.  However,  that  has 
not  been  acceded  to,  and  therefore  I  am  not  able  to 
proceed  on  the  assumption  that  that  has  been  done. 
But  I  shall  act  on  the  principle  decided  by  Kinder- 
sley, V.  C,  in  the  case  of  Thomas  v.  Bernard 
(siipra)j  where  upon  motion  for  decree,  the  Vice- 
Chancellor  held  that  the  case  having  failed  as  it  was 
then  presented,  tlie  motion  might  be  dismissed  and 
liberty  given  to  amend  the  bill,  and  to  bring  on  the 
cause  again  in  a  regular  way,  as  upon  an  amended 
record.  That  seems  to  have  been  deliberately  done 
by  him,  and  I  do  not  find  that  it  has  ever  been  in 
the  slightest  degree  questioned.  Until  I  looked  into 
it  and  heard  the  argument,  I  was  rather  under  the 
impression  that  what  the  Vice-Chancellor  did  there 
had  not  been  acquiesced  in  by  the  Court  of  Appeal, 
but  although,  of  course,  it  was  very  imi)ortant  to 
Mr.  Cole  and  Mr.  Rigby,  who  I  may  say  have  not 
spared  any  research  in  this  case,  no  suggestion 
has  been  made  that  it  has  been  impugned  by  any 
superior  court.  Therefore,  and  as  I  find  it  was 
done  by  Kindersley,  V.  C.  on  another  occasion  also, 
I  must  assume  the  rule  is  here  correctly  laid  down. 
The  decision  is  this : — Kindersley,  V.  C.  says,  that 
*' under  the  loth  section  of  the  15  &  1(>  Vict.  c.  80, 
the  court  was  specially  armed  with  the  widest  dis- 
cretionar}'  power  to  deal  with  such  an  action  as  this 
in  such  way  as  the  justice  of  the  case  sliould  require, 
and  it  was  thus  far  the  duty  of  the  court  to  consider 
the  exigency  of  the  case  and  act  accordingly ;  either 
to  make  a  decree,  to  dismiss  the  bill,  to  direct  in- 
quiries, or  simply  to  refuse  the  motion.  In  this  case 
the  last  course  ought  to  be  taken,  which  would  leave 
the  case  in  statu  quo,  and  not  prevent  the  plaintiff 
from  seeking  to  establish  his  case,  if  he  could  in 
the  regular  way.  It  was  unnecessary  to  say  tbat 
if  there  was  a  mere  slip  or  mistake,  or  failure  of 
memory,  the  court  would,  as  far  as  it  could,  take 
means  to  prevent  the  failure  of  justice  by  reason  of 
such  slip,  provided  it  did  not  alter  the  foundation 
upon  which  the  case  rested.  The  slip  might  be  set 
right  by  direct  inqoiries ;  but  what  was  now  said  to 


be  the  plaintiff's  case,  and  which  he  ecdcavoured  to 
establish,  was  not  only  inconsistent  with  tlie  csa 
sworn  to  by  the  affidavits,  bat  with  the  bill  itidf. 
His  Honour  then  referred  in  detail  to  the  bill  lad 
evidence,  and  said  that  all  he  could  do  was  to  Rfue 
the  motion  simply,  and  with  costi.**     And  ivfating 
the  motion,  the  cause  remained  and  was  not  di^ 
missed.    There  was  another  case  which  was  refoivA 
to  in  which  Kindersley  V.  C.  did  the  same,  and  1 
do  not  not  find  that  it  has  erer  bejn  qaestiooei 
Then  upon  the  general  question  of  amendinf^  the 
case  of  Earl  Drmdey  v.  I%e  London,    CMaikam,  aai 
Dover  Ihiilway  Company  is  most  important.    It  has 
been  read  again  and  again  by  the  coansci  on  bolk 
sides,  and  the  circumstances  of  the  amendment  ii 
that  case  have  been  stated,  and  are  well  known.  I 
only  refer  to  one  passage  in  the  judgment  of  TuraB^ 
L.  J.,  where  he  concludes  by  expressing  his  opiidoa 
that  there  must  be  liberty  to  amend  the  MIL    Ht 
says,  **  Uiwn  the  circumstances  of  the  present  cn^ 
I  think  that  leave  to  amend  should  be  given,  bat  I 
think  that  the  leave  should  be  confined  to  pattiof 
in  issue  claims  founded  upon  the  agreement,  or 
matters  arising  thereout,  or  connected  therewifly 
and  such  facts  and  circumstances  as  may  be  neea- 
sary  or  proper  for  bringing  forward  and  supporting 
such  claims ;    and  I  think  it  more  just  that  tke 
costs  should  be  reser^'ed  than  tbat  they  shonld  be 
dealt  with  as  in  DierdermanM  v.  JSe^moMrJ"    Itee- 
fore,  in  tliat  case,  the  Lords  Justices  did  not  <fif- 
I)08c  of  the  costs  at  the  time,  but  reserved  them. 
Mow,  upon  the  authority  of  that  case,  which  vai 
followed  also,  I  think,  to  a  very  great  extent  in  tbe 
case  of   Waik-er  v.  Annsirong,  8  I)e  G.  M.  &  G.,  tbe 
Lords  Justices  gave  leave  to  amend  the  bill  in  mdh 
a  manner  as  wholly  to  alter  the  case.    Mr.  Cole  vii 
quite  right  in  what  ho  said  this  morning,  that  it  if 
quite  clear  that  it  was  not  by  consent.    It  is  ststcd 
not  to  have  been  strongly  opposed.    However,  I 
take  it  to  be  quite  clear  that,  however  Btnm^j 
opposed  it  might  have  been,  the  result  would  bin 
been  the  same.    The  Lords  Justices  there,  acti^ 
upon  the  same  principle,  seeing  that  the  case  vu 
brought  forward  in  a  manner  which  would  hsie 
worked  very  great  hardship,  gave  leave  to  amoi 
Upon  the  principle,  therefore,  not  only  of  TMomaJ, 
Bernard,  which  was  a  decision  of  Kindersley,  V.C, 
but  in  exact  conformity,  as  I  conceive,  with  theLoidi 
Justices'  decision  in  Earl  Darnfejf  v.  The  Lnim, 
Chatham,  and  Dover  Railway  Oompanjf  (^Miipra)^  snd  it 
Wr'^alker  v.  Armstrong  {supra),   I   think  myself  ift 
liberty  to  give  leave  to  amend,  so  as  to  bring  fv- 
ward  the  case  of  the  wrong-doing  by  these  defcs* 
dauts  since  the  authoritv  of  the  commissionnswH 
withdrawn.    That,  I  believe,  disposes  of  the  wbob 
case.    I  desire  it  to  bo  understood  now  that  I  lw« 
decided    the  main   case  as  if   the  bill  had  bea 
amcndetl,  because  it  has  been  most  fully  argMl 
before  me,  and  I  desire  to  be  understood  as  havi^ 
now  decided  the  main  point  in  farour  of  the  pUi- 
tiffs.    If  the  bill  is  amended,  I  do  not  dedie,  M 
will  I  allow  any  further  argument   before  me.  It 
may  go  to  another  tribunal,  and  I  will  give  eroy 
facility  for  that.    But  I  decide  the  case  as  if  th 
bill  had  been  amended,  as  it  haa  been  argued  eo; 
and  upon  the  main  point  I  decide  that  it  is  a  noiMBCi 
so  great  and  so  intolerable  that  it  is  the  duty  of  Ikk 
court  to  stop  it  by  injunction.    The  nuisance  is  not 
going  on  as  threatened  since  the  withdrawal  of  tki 
authority  of  the  commissionera  of  the  2od  Jmf 
Therefore,  I  treat  the  case  aa  if  the  bill  had  bM 
filed  on  the  3rd  June,  and  aa  if  the  aflldaviis  hd 
been  filed  since  that  time.    On  theae  grounds  I  gin 
Ubcrty  to  amend.    I  think  the  plaintiffs  most  » 
the  costs  up  to  the  2nd  June,  because,  up  to  Ae 
2nd   June,    the  defendanU  had  lawful  anthoriV, 
and  were  in  the  right    From  that  time  tber  hsit 
been  wrong.  Therefore  I  give  liberty  to  amendi  uA 
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aU  these    affidavita   in    the   future    state  of    the 

euae  will   be  available.     I  desire  tlie  liberty  to 

amend    to  be  so  framed  as  to  put  in  issue   the 

tmci   that   the    defendants,  the  limited  company, 

kare    now  no  authority  from  the   commissioners 

for    dUturbinji^    the    public  ways   of    Carabridjire. 

I  haTe  decided  the  point,  and  if  they  amend  the  bill 

and  tfire  proper  notice  of  motion,  I  shall  give  the  in- 

janctiou  as  a  matter  of  course.  It  will  be  merely  on 

■olioe  of  motion.    I  suppose  the  form  would  be  the 

•ame  as  in  Thomas  r.  Bmard.    Dismiss  the  motion 

with  costs  up  to  and  inclusive  of  the  1st  June,  that 

ii^  all  costs  in  the  cause  up  to  and  inclusive  of  the 

l8t  June.    I  do  not  intend  to  include  the  costs  of 

this  hearing,  because  I  consider  this  as  a  hearing 

OQ  the  main  merits.   It  will  save  another  argument. 

As  to  the  commissioners'  costs,  there  will  be  no 

coats   on  either  side,  as  between    them  and   the 

plaintiffs.    In  the  mode  in  which  the  injunction 

will  be  granted,  they  can  go  more  rapidly  to  a 

eonrt  of  appeal  than  they  can  on  this  decree,  and 

then  wc  shall  know  if  the  court  of  appeal  concur 

with  me.    If  they  differ  with  me,  it  will  be  known 

whether  any  body  of  men,  without  a  particle  of  legal 

anthority,  arc  at  liberty  to  break  up  all  the  highways 

in  England.  Tliat  is  the  point  that  has  been  raised. 

8ulMequcntly,  the  amendments  were  made,  and, 

■llhough  challenged,  were  substantiated,  and  the 

Injunction  granted. 

Solicitors :  Richard  and   Charles  Harris  Uofigson  ; 
John  and  Charles  Cole;  Sharpe^  Parkers^  and  Pritchard. 
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Beported  by  T.  W.  Saundir^  and  J.  Suoktt,  Eaqr&, 
0arrUt«rs-at-Law. 


Wednesday^  May  G,  18G3. 

Gjlbxett  and  others  (apps.)  v.  Backhouse  (rasp.) 

ItoLLB  (app.)  V.  WniTB  (reap.) 

Appeal  under  Sahnon  Fishery  Act  1855  (28  ^*  29  Vict. 
c,  121) — Power  to  award  costs  in  cases  of  successful 
appeal, 

Whert  persons  appear  before  the  S^dmon  Fishery  Com- 
misnoners,  and  contest  the  ritjhis  of  the  owners  of 
fishing  weirs^  dams^  jr.,  sveh  persons  are  rightly 
imade  respondents  on  an  apftetd  from  any  order  of  the 
eommisstoners  under  28  ^  29  Vict,  c.  121,  made  in 
consequence  ofsudk  appearance ;  ana  where  the  appeal 
is  successful  the  court  has  jurisdiction  to  award  costs 
ogaiuMt  such  respondents* 

The  appellants  in  both  these  cases  had  success- 
fally  appealed  against  certain  orders  made  by  the 
Salmon  Fishery  Commissioners  under  the  Sal- 
mon Fishery  Amendment  Act  18G5,  and  the  per- 
aona  who  had  appeared  before  the  commissioners 
to  contest  the  appellants'  rights  were  ordered 
to  pay  the  appellants'  costs.  A  rule  having 
baen  obtained  by  the  Attomev-Qeneral  (who 
had  appeared  in  support  of  the  orders  of  the  com- 
miasioners),  calling  on  the  appellants  to  show  cauie 
why  to  mnch  of  the  order  made  by  the  court  on 
the  hearing  of  the  appeals,  as  directed  the  re- 
apondents  to  pay  the  appellant's  costs  should 
not  be  set  aside,  on  the  ground  that  the  court 
had  no  power  to  award  costs  against  the  persons 
who  had  appeared  before  the  commissioners  to 
contest  the  appellant's  right. 

Aieiiisk,  Q.  C.  and  Jordan  now  showed  cause  in  the 
flrat  case.  They  referred  to  the  words  "for  or 
■gainst,"  in  sect.  44  of  28  &  29  Vict.  c.  121,  which 
pforidea  that  "  on  the  appearance  of  the  owner  or 
other  person  for  or  against  any  fishing  weir,  &c., 
■ad  after  hearing  what,  if  anything,  is  alleged  by 


him  or  them,  or  on  his  or  their  behalf,  or  in  the 
absence  of  any  such  persons,  if  they  or  any  of  them 
do  not  appear,  and  the  commissioners  are  satisfied 
by  evidence  on  oath  that  the  notices  required  by  the 
Act  have  boon  given,  the  commissioners  shall  decide 
as  to  the  legality  or  illegality  of  the  fishing  weir," 
&c.  Sect.  45  of  the  same  Act  (sub-sect.  9)  incorpo- 
rates the  provisions  of  the  Summary  Jurisdiction 
Act  of  20  &  21  Vict.  c.  43,  sect.  G  of  which  latter 
Act  provides  as  to  costs  that  "  the  court  to  which  a 
case  is  transmitted  under  this  Act  shall  hear  and 
determine  the  question  or  questions  of  law  arising 
thereon,  and  shall  thereupon  reverse,  aflirni,  or 
amend  the  determination  in  respect  of  which  the 
case  lia-)  been  stated,  or  remit  the  matter  to  the 
justice  or  justices,  with  the  opinion  of  the  court 
thereon,  or  may  make  such  other  order  in  relation 
to  the  matter,  and  may  make  such  orders  as  to 
costs  as  to  the  court  m.iy  seem  fit ;  and  all  such 
orders  shall  be  final  and  conclu(>ive  on  all  parties.'* 
It  would  be  an  extreme  hardship  if  a  niiil  owner 
were  called  on  by  the  Fishery  Commissioners  to 
establish  his  right  to  have  a  mllldani  erected,  and 
then,  if  he  succeeds,  to  be  obliged  to  pay  his  own 
costs.  In  Moore  v.  Smith,  I  £.  &  E.  597,  which 
was  an  appeal  un«ler  20  &  21  Vict.  c.  43,  against 
a  conviction  by  justices,  it  was  held  that  the 
court  had  jurisdiction  under  the  Gtli  seciion  to 
award  costs  to  the  respondent  (an  excise  officer  who 
Iifld  laid  the  information  before  the  justices)  as  the 
statute  includes  cases  in  which  the  Crown  is,  directly 
or  indircH!tly,  a  party.  And  in  VetmUes  v.  Ilardmnn, 
1  E.  &  E.  79,  it  was  held  by  the  court  on  quashing 
a  conviction  by  justices,  that  the  costs  were  to  be 
paid  by  the  party  prosecuting.  In  the  former  case 
Lord  Campbell,  C.  J.,  says  '^  It  is  a  maxim  that  the 
Crown  is  not  bound  by  an  Act  of  Parliament  without 
express  words.  But  I  think  that  there  is  express 
language  in  this  statute  to  show  that  it  indudes  all 
cases  of  appeal,  and,  therefore,  those  in  which  the 
Crown  is  interested.  And  if  such  cases  are  within 
the  statute  for  jmrposes  of  appeal,  sect.  G  shows  that 
in  them  as  in  all  other  cases  under  the  Act,  costs 
may  be  awarded  either  to  or  against  the  Crown."  And 
Wightman,  J.,  adds,  "The  proceedings  taken  by  the 
respondent  in  this  case  were  clearly  taken  on  behalf 
of  the  Crown,  and  by  sect.  4  the  Crown  is  brought 
within  the  enactments  of  the  statute.  I  think  that 
it  is  within  them  for  all  purposes ;  and,  therefore  it 
is  within  the  provisions  of  section  G  as  to  costs." 
And  Crompton,  J.,  goes  further,  "  I  am  inclined  to 
think  that  even  without  sect.  4,  the  Crown  would 
be  within  the  provisions  of  sect.  G,  which  appear  to 
me  to  apply  to  all  cases  of  appeal  under  the 
statute.*'  [Ulackburv,  J.— Your  argument  goes  to 
the  extent  of  saying  that  if  the  Attorney-General 
were  respondent,  he  too  would  be  obliged  to  pay 
costs.]  It  is  submitted  that  he  would.  In  almost 
all  modern  Acts  the  Crown  is  made  to  pay  costs  as 
well  as  entitled  to  receive  them.  [Lcsir,  J.  referred 
to  subsect.  8  of  sect.  45  of  28  &  21)  Vict.  c.  121, 
which  makes  no  mention  of  a  respondent,  but  pro- 
vides with  respect  to  an  appellant  that  he  may 
apply  to  have  a  special  case  settled  by  the  commis- 
sioners, "  and  if  the  appellQiit  bo  dissatisfied  with 
the  special  case  a^scttled  by  the  commissioners,  he 
may  have  the  same  settled  by  a  judge  of  one  of  the 
said  Superior  Courts  on  summons  at  chambers."] 

Cowie  showed  cause  in  the  second  case,  and 
referred  to 

Rm,  v.  PM'dey,  34  L.  J.  4,  M.  C. ; 
WedneAui^  Board  oflleaJth  v.  SUphciison,  33  L.  J. 
Ill,  M.  U. 

The  Attorney' General  (Sir  J.  B.  Karslake),  and 
Archibald^  in  support  of  the  rule,  argued  that  there 
was  DO  respondent  in  cither  case.     The  Fishery 


222  MAGISTKATES'  OASES. 


Q.  B.]  Ross  V,  Adcock.  L^  P. 


l^ominissiuncrs  hold  a  court  mtro  motiij  and  nobody  for  tho  judges  who  decided  the  case  to  detenniN 

need  appear  before  them  as  a  prosecutor.    [Black-  whether  thej  intended  to  givQ  costs,  or  wbcCher 

nuiiN,  J. — Nobo^ly  need  appear,  but  yet  somebody  they  think  that  they  can  be  giren. 
may.]     If  it  is  iiot  necessary  to  have  a  respondent, 

the  nppearance    of    anyone    in    that    capacity  is        Lusir,  J. — I  am  of  tlie  same  opinion.    It  sppM 

merely  formal,  and  he  cannot  be  called  on  to  pay  that  the  commissioners  may  institute  inquiries  into 

costs.  the  legality  of  any  fishing  weir,  of  their  own  man 

motion,  and  in  such  a  case  thcv  need  not  act  on  As 

Blackburn,  J. — I  think  that  when  we  come  to  suggestion  of  any  partv.  But  they  may  also  beset  la 

luck  at  the  provisions  of   tho  Act  wc  must  come  motion  by  some  thinf  party,  or  they  may  set  m 

to  the  conclusion  that  the  court  had  jurisdiction  to  such  a  party.    The  power  given  to  the   Boud  K 

make  ihe  order  for  payment  of  the  appellants'  costs.  Conservators  to  put  the  commissioners  in  motion  lij 

Sect.  45  of  28  &  29  Vict.  c.  121,  gives  any  person  their  officers,  shows  an  intention  to  jthat  effect  on 

feeling  aggrieved  with  a  decision  of  the  commis-  the  part  of  tho  Legislature ;  and  the  44th  leettoi 

sioners,  power  to  appeal :  and  subsect.  t)  provides  that  contemplates  the  possibility  of  some  one  anpeiriag 

*'  save  as  hereinbefore  varied,  the  provisions  of  the  before  the  commissioners  to  contest  the  right  of  the 

Summary  Jurisdiction  Act    of    the    twenty    and  owner  of  the  weir,  &c.,  as  well  as  in  sapport  of  iL 

twenty-first  years  of  Her  Majesty's  reign,  chapter  Such  a  person  having  made  himtelf  a  party  to  the 

forty-three,  as  to  the  powers  of  the  Superior  Court,  proceedings,  makes  himself,  I  think,  a  proeecntor 

as  to  directing  a  special  case  to  be  stated,  as  to  the  within  the  meaning  of  the  Justices  Summary  Jniis- 

enforcing  of   recognizances,  and   as   to  all   other  diction  Act.    We  must  assume  Backhouse  to  be  tha 

*nctters,  shall  apply  to  an  appeal  under  this  section  respondent  in  the  present  case ;   and  then  the  9th 

in  the  same  manner  as  if  the  words  *  justice  or  jus-  subsection  of  sect.  45  of  tho  Salmon  Fisheiy  Act 

tices '  in  the  said  Summary  Jurisdiction  Act,  in-  clearly  gives  the  court  power  to  award  coats  against 

eluded  the  special  commissioners  appointed  under  him.    As  to  the  second  case,  we  will  consoit  dv 

this  Act."    When  wc  turn  to  this  Act  we  find  that  learned  judges  who  decided  it. 

the  court  is  empowered  by  sect.  (J  to   make  such         ^^,^  discharged  in  thejir»t  case,  Imt  wiOumi  coKn 
orders  as  to  costs  as  to  it  may  seem  fit,  "  provided  ^  ''  ' 

always  that  no  justice  or  justices  (for  whom  we        Attorneys  for  appelUnts  in  first  case,  Reed  sod 

must  here  read  commissioners)  who  shall  state  and  Co.,  for  <Sa/e,  Shipman,Seddonj  and  Sale,  Manchester. 

deliver  a  case  in  pursuance  of  this  Act  shall  l^        Attorneys  for  appellanU  in  second  case,  fWr^ 

liable  to  any  costs  in  respect  of,  or  by  reason  of,  ^^  ,     .  ,  i„.  i,y^^,L/  ^^ 

such  appeal  against  his  or  their  determination."  ^'^""«'«yi  *»«  romer. 

That  enactment  is  not  in  any  way  taken  away  by        Attorneys  for  the  respondents,  The  Soiidtoniolk 

any  of  the  provisions  of  the  Salmon   Fishery  Act,  Treasury. 

and  thcicfore  it  applies  to  this  and  all  other  cases  = 

of  npi)eal  from  orders  of  the  commissioners,  pro-  COUBT  OP  COMMON  PliEAS. 

vided  always  the  commissioners  themselves  are  not  „         ^  .     „-  ,,  i  ^  «r  ««»- -  i?.— 

c^nlled  on  to  pay  costs.     We  must  first  inquire         Ti^von.<^y^y  \y.  i^r^Ku^^^J^^ci^Mu^is^ 

whether  there  could  be  or  was  a  resiwndent  in  this  I 

case.     The  board  of   conservators    might  appear  ,,     «       ,         j  i  t  i   lana 

before  the  commissioners;  and,   independently  of  May  o  and  G  and  July  *,  115Q9. 

them,  any  other  person  might  so  appear,  and  sevenil  Koss  r.  Adcock. 

sections  of  the  Act,  the  44th  In  particular,  proceed 

on  the  8upi)08ition  that  other  ix?raons  may  apiicar.  Waste— Di)f(finfj  yravel— Rector— Action  by 
The  44th  section  pnivides  that,  "  on  the  appearance  against  representatives  of  deceased  rector. 

of  the  owner  or  other  jt^rsons  for  or  against  any  Digging  gravel  on  the  glebe  is  not  such  waste  as eonk 
fishing  weir,  &c.,  and  after  hearing  what,  if  any-  ^^f^  t),^  snhjcct  of  an  action  by  an  incumbent  cyoiMl 
Ihinji.  is  aliened  by  him  or  them,  or  on  his  or  their  ,/,^  rrpresentatives  of  his  deceased  preduxssor.  Thdr 
bt-half,  &c.,  the  commissionori  shall  decide  as  to  the  liability  does  not  extend  to  any  speciss  of  wtMfi 
legality  or  illegality  of  the  fishing  weir,  &c."  I  beyond  dilapidations  of  the  houssy  the  dianoely  or  otJm 
quite  agree  with  the  obsen-ation  that  it  is  not  buildings,  fnces,  or  erections  trA/a  com  be  repaired. 
iK'Ce^'sary  that  a  party  shoold  appear  before  the        _, .  ..       i     xl     i  i„  ^    «  ^     ^ 

c:.niiniss.ioner9,  and  that  they  may  examine  into  the  ,   This  was  an  action  by  the  incnnabent  of  Gwrt- 

n.att.r    for    themselves    without    having    anyone  hjuii,  m  L«uu)lii«liire.  against  the  ad mimatraUirt 

l»efore  them,  and  in  such  a  case  there  might  be  his  predecessor  for  waste  oommitted  bv  the  intesUto 

oonsi.lerable  difficulty  in    seeing  how  an    apiwal  «nd  his  predecessors  by  digging  gravel  on  the  gUbfc 
could    be    carried    on.      The    case    of    lieg.    v.         ^^^  difclaration  stated, 

Pnidiy    seems   to   show   that    the    commissioners  ,.T^,'^>1«^^^^®'*^' t*'^^A%^?%^S;*■*i5 

i/        .     ,       _  ,     .         i>   *  ••  I     -  *«  •     »  time  of  Ills  t-loiUU  wua  rector  of  the  pariah  of  Greath«Bi,sni 

would    not    be    respondents.      But  it  is   sufficient  ,^^  in  right  of  his  said  rectorr  aeisSd  in  fee  of  the  duacd 

for    us    to    say    that     there    may    be    a    respon-  of  the  parish  oliarch  of  the  said  parish,  and  of  oMlain  cUbs 

d.nt  ;   some  ono  who  appears  before  the  conimis-  lands  thereto  IwlonsMig,  and  witWn  th«  aoid  i«tiw 

M«n.r-  in  s«pp..rt  of  the  litigation      If  thore  i.  no  -?.  \^i^-^  ^J  SlTtS  uVftJl?WJIKS>  "SS^ 

n>.«pondont  responsible  for   costs,  I  think  it  would  rectory  became  vacant;  and  the  pLiintiff  was  afterwvdsii 

be    viry    seldom   that   the   court    in  its  discretion  due  fann  of  law  ^nveonted,  admitted,  institntad,  and  !»• 

jv,mM  grant  costs  against  an  arpcllanN  an.l  pro-  JSSlJmls'^ct'SJl.rSrLriXSd^ 

b.ihly  ihi'  connnisaioners    would   find   it    better  in  continues  soisea  in  right  thereofof  the  anld  diancei  of  thi 

(icneral  to  have  a  nominal  respondent.     But  when,  said  p&riHh  ohuroh,  und  of  the  said  Ktehe  laada,  and  wuaal 

a^  a  nmtter  of  fact,  as  in  the  case  of  Jinrkhouse,  a  "  V*"  "*?*  saccoMor  of  the  >^d  J- A.  to  th«  aaid  xi^^ 

,.^r«.„   .loos   a,MK-nr   before  the  court  and  gets  a  in,^:Z^:r'm^rXS^P:^^^J^^^S^ 

clttiiicvof  }^'ottiii<rco.<t.o,  I  think  the  court  mnyonlcr  sail  of  tho  Kiidfrlcbe  lands  hacl  been  and  were  wzongfnUydir 

liiiii,   if  uusiuccessful,  to  pay  cost"*.      In    the   other  up,  remove- 1. and  carried awuy.  and  remained  nnrMtowdMS 

<MM.,  that  of  Jiol/f.  V.   While,  it  seems  that  costs  V'"fVi„*^VV«/?*^?J.iJ•«S?^J^i^^^^ 

^      .  .1       •     I        *  '11  d-.-nth  of  the  saul  J.  A.,  (uvers  piteana  noloelukl  DMB,aaB 

vctre  not  niven,  the  jiidgmout,  a  confidere<l  one,  were  wrouL-fully  duj?,  excavate!,  and  made  in  and  «po«  ths 

bi  iii^  ik-livered  on  the  last  day  of  term  ;    and  the  said  glche  Luids  an  ithe  soil  for  cultivation  therebjwroat 

I  uU-  ill  8udi  a  case  apiwarsto  Iw  that  where  nothing  '»j"y  removed;  and  at  the  death  of  the  said  J.  A..as«B 

i,  ..id  ulHKit  costs,  and  the  jud,nnent  is  a  considered  {::So"S,d  LtSn^X^ ; "i?d"SfS^        SihTSSff- 

oao,  costs  arc  not  aliored.   But  it  will  be  a  question  j.  a.,  wilful  waste  had  been  and  was  wroogfiiUy 
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ailramoTaS°th 

— „ ^ ,-iItlTBtkni ;  npi 

w  Mid  J^.  tlH  Hid  pila,lul«^  and  adl 
S  KBinilBMa.  and  nuroatond ;  and  tha  i 
but,  whila  nah  nctor  and  ao  aoiaed  aa  i 


.miiedi  wd'doiiDctlislifetiiiiaof  theaaid  J.A., 
I  M  ma  mch  ractor  ajid  ao  aoiaed  aa  aSonmdd, 

CqnaoUaa  of  gnt^  «Htb,  imd  a^  of  tho  add 
mm,  and  wn  nflWud  and  panuitted  hr  the 
.  to  ba  wnm^ffiilljr  dw  up,  rsmoved,  and  curiad 
1  at  llie  daith  of  tba  lald  J.  A.,  nmaiBed 
1  a&d  amflplaflad ;  and  lb  tha  lifotivia  irf  the  i^d 
wUitt  lia  DM  aueh  nctor,  and  ao  aataad  at  af  or*- 
ra  idta  and  bolaa  wart,  and  wara  aiifferad  and  p«r- 
tha  Hid  J.  A.,  to  be,  wnmelullT  dug,  ouaTated, 
'  in  and  qpon  the  aaid  (rlebe  landa  and  the  aoil 
fbr  enltintlon  mi,  and  m*  loSMvd  and  par- 
tita laid  J.  A.,  to  be.  thatebr  lemoTed,  and  at  tbe 
the  mid  J.  A..,  tho  njd  pita,  holaa,  and  ami 
and  wara  unflUad  up,  unieatoied,  and  unrndaeod : 
■  tlieUIaUineoC  the  Hid  J.  A.andwhUa^  waa 
»  and  ao  aaiaad  aa  alomaald,  willol  mate  bad  beau 
lod  *aa  auAnd  and  panilttad  bj  tha  laid  J.  A. 
ouhUj  eonunitted  on,  in,  and  to  the  Kid  glebe 
KbaMiDaiit  the  death  of  the  lold  J.  A.  tberat^ 
— waatad    deterlontad,  uUl  apoUad,  r— ' 


o  be  paid  tha  aaid  16(K.  8a.  M.,  and  tomaintain  th 


dcfcudant  pleaded  fint,  that  the  I&ade 
Co  have  bceD  waited,  deteriorated,  or  spoiled 
t  glebo  losds  aa  alleged. 
dl^Ti  tbat  the  said  ^lebc  landa  irere  not,  nor 
'  part  tliereot,  waited,  deteriorated,  ai>oiled, 
led  or  out  of  repair  ai  alleged. 
iy,  payment. 

UlintiS  jgiaed  isiue  on  theic  pleai. 
e  trial  at  the  laat  aiiizei  at  Lincoln  the  ad- 
Facli  were,  that  bj  an  award  made  in  ITilS 
HI  ioL'losure  Act,  a  piece  of  land  adjoiiiinfj 
be  lands  of  the  parish  of  Greetliam  was 
1  to  the  surTeyors  of  tho  liighwayi  to  be 
a  gravel  pit.  About  flity  years  ago  the 
n,  bj  a  mistake,  commenced  digging  eiit 
t  instead  of  north  and  south,  thereby  taking 
rom  the  glebe  land  instead  of  from  this  land 
I  to  them  i  this  digtting  was  continued  during 
iiinbenciei,  including  that  of  tho  -   -        - 


I  tiie  n 


stake,  wtiick 


nvcred  by  the  plaintiff  shortly  after  lie  he- 
ctor, and  lie  tlicreupon  brouglit  this  action 
rer  the  value  of  the  gravel  du^  from  tlit 
About  half  an  acre  of  tbe  gkbc  land  hod 
g  over,  and  the  value  of  the  gmvel  taken  away 
01.;  (10/.  worth  of  which  iwd  been  taken 
the  incumbency  of  the  iuteacn,te.  Neither 
state  nor  his  predecessor  hnil  received  any 
ration  for  the  gravel  that  hnd  been  so  taken 
le  glebe.      On   these   facts,  a  verdict  was 

for  the  plaintiff  for  lUUt,  leave  being  to- 
H>  the  defendant  to  niove  to  set  it  aside  and 
TCidict  for  the  dcfendont,  or  to  reduce  the 
•  to  GO/.,  Che  value  of  tho  gravel  dug  during 
imbency  of  the  intestate. 
,  Q.  C.  aubaequcntly  obtained  a  rule  calling 

l^untin  to  show  cause  why  tbe  verdict 
■uil  be  set  aside,  and  a  verdict  be  cnlereil 
defendant,  or  why  tlie  damages  iliould  not 
c«i]  to  GO/.,  or  why  a  new  trial  should  not 

■nteai  the  plaintiS  couiented  to  tho  dn- 
■eiag  itdiieed  to  la,  od  th«  gmmdi,  fint. 


tliat  no  action  lay  under  the  circumstances  of  thia 
iH:ondfy,  Chat  Che  plaintiff  was  not  the  proper 
]icnoQ  Co  bciii|(  sucli  action  ;  thirdly,  that  the  defen* 
dant  was  not  liable  beyond  the  incuoibency  of  tlio 
;  fourthly,  that  no  waste  had  been  cam* 
mitted ;  and,  fifthly,  that  no  legal  damage  bad  been 
Buatained. 

//aym,  Serjt,  and  Cave  now  ihowcd  cause.  The 
ptniatiff  could  not  bring  the  action  against  anyono 
clie,  as  an  action  would  not  lie  against  any  of  the 
prior  incumbcnti.  [Uovill,  C.  J.— The  peculiarity 
nf  this  caie  is  that  you  may  restore  a  bouse  or 
,  but  how  arc  you  to  restore  a  gravel  pit? 
What  is  to  become  of  the  money  if  the  plaintiff 
recovers  ?  There  is  no  Act  under  which  it  can  bo 
invested.]  The  Court  of  Chancery  would  give 
directions  as  to  the  inveitmcnt.  Ic  in  clear  that  thia 
iCe,  and  the  incumbent  of  a  living  itnnds  in 
ame  position  ai  to  waste  as  an  ordinary 
t  for  life.  The  iuCeitale  had  power  to  «top 
[he  digging,  and  did  not  do  lo.  It  ia  like  letting  a 
lionse  go  todecay ;  and  waste  to  the  glebo  iijuit  aa 
bad  a«  waste  to  buildings:  (Rogcn's  Ecclesiastical 
Law,  tit.  Dilapidalioot.)  The  case  of  Ilunllty  v. 
HaaeH.  13  Q.  B.  572,  proceeded  on  the  ground  that 
ihe  digging  there  was  a  lawful  aet  on  the  part  of 
the  iurveyon,  which  the  rector  coaid  not  resist; 
that  case  clearly  shawi  that  continuing  tbo 
digging  was  equivalent  to  the  original  opening,  and 
was  waste:  (Co.  Lit.  5;3  a.)  The  defendant  is  aim 
liable  fur  wliat  took  place  during  the  incumbenoiea 
prior  to  that  of  Che  intestate,  as  Che  intestate  ought 
to  hare  proceeded  againit  the  representatives  of  hi* 
predecessor.  [M.  SMitn,  J. — t^uppoie  no  assets 
liad  been  leftf]  Then  the  InCeitate  would  have 
ucidpated  hlmaelf : 

BvibnTf  T-  HaciOH,  3  Ex.  S58; 

Birtt   V.   SrlpA.    i  B.    &   Ad.  826;   Kcond  aotioo, 

2  A.  A  E.  773 : 
The  Date  of  MarOitniiuk  V.  SI,  JiAa,  6  Dl  Q.  i  S. 

17<l; 
1  A  2  VIcL  c  10^  <.  69 ; 
U'ue  V.  iltlcalfe.  10  B.  i  C.  299: 
7Jb  Biikop  of  StdiAiinii  am.  Gudbott,  S39 ; 
Barn's  Uceleslaslicat  Law,  IJ3 : 
{'ronsetfs  Ecfilcaiasfi.Ml  Law,  S6'J  j 
Degtre'a  Pargon'n  Counsellor,  131 
Sarika  T.  rhillijis,  4  Dc  li,  *  J.  4H. 
There  is  no  riglit  to  work  mines  wiiich  haTO  not 
been  opened,  and  Co  show  a  right  to  work  Chose 
wliich  have  lieen  opened  the  rector  must  show  lome- 
Ihing  from  which  it  may  be  presumed  that  they 
were  rightfully  opened.    Here  it  is  obvious  how  the 
gravel  came  Co  lie  dug,  and   it  is  shown  chat  tliere 
was  no  legal  right  to  taVe  it  away,  and  that  being 
ID,  there  must  be  some  moans  of  preventing  it,  anti 
recovering  the  money  for  the  benefit  of  tlie  living: 
{//o/*BV.  tf'«it»,8l>L.J.35,ai.i  riL-T.  Kep.N.S. 
137)    If  an  incumbent  does  not  Cake  the  trouble  to 
And  out  that  a  particular  Held  belongs  to  the  iriebv, 
and  allows  a  person  to  pull  down  a  barn  on  it,  hu 
would  clearly  be  liable,  and  why  not  for  allowing 
this  gravel  to  be  removed. 

Field,  Q.  C.  and  With,  in  aopport  of  the  rule. 
There  are  various  renieJies  for  preventing  the  gleho 
lands  liting  wasted ;  but  it  is  submitted  that  Ihis 
action  is  not  the  proper  remedy.  As  this  pit  was 
open  before  AdcockV  incumbency,  llio  cunCinualioii 
of  it  was  a  lawful  act : 
Kniiit  V 

■.  ««i«/i.  13  (_ .. 

incumbent^  sucli  a  case  a* 
thia  ia  by  prohibition  or  injunction  in  Cliuncury.  It 
inny  be  dealt  with  in  various  ways,  but  i*  luit  titc 
subject  of  nn  autioti  for  dilapidations  on  the  cuii<hii 
of  the  realm.  There  is  no  precedent,  for  iliU  funu 
of  action  for  digging  mines,  or  cutting  down  trev*, 
or  tlie  like,  thoogh  Ibcic  ii  for  cutting  down  fencaa 
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which  come  ATitliin  the  term  edijicia.  If  the  money 
rccoycrc<l  were  invested  it  could  never  become  the 
dowry  of  tlie  church.  Money  can  only  be  recovered 
for  dilapidations  wliere  it  can  be  applied  to  re- 
building  or  ropniringf  which  is  not  the  case  here: 
(Jones  V.  7/i7/,  3  Lev.  2G3.)  There  are  a  number  of 
things  which  can  be  prohibited  and  restrained,  but 
whicJi  have  not  been  imported  into  the  custom  of 
the  realm  so  as  to  put  money  into  the  pockets  of 
the  new  incumbents.    Tliey  also  cited : 

JIiMard  v.  Buclftfrd,  2  Burn*8  Ecdos.  Law,  p.  152; 

Youna  v.  Muitbtf^  4  M.  A  S.  183 ; 

Jiaddifft  V.  DbyUy,  2  T.  R  630 ; 

JSitUert  V.  Ijotertnce,  Willcsi,  J.  413; 

Jefferson  v.  The  Bishop  of  Durham,  1  B.  &  P.  105 ; 

^lason  V.  Lambert.  12  Q.  B.  795  ; 

The  JSisfiop  of  St.  DavhVs  v.  iMcy,  12  Mod.  237 ; 

Oughton  Ordo.  Judiciomm,  vol.  2,  p.  24. 

Cur,  adc,  vuit. 

July  4. — Keatino,  J.  now  delivered  the  judgment 
of   the  court  (Bovill,  CJ".,  Byles,  Keating,  and 
M.  Smith,  JJ.)— This  was  an  action  brought  against 
the  personal  representatives  of    the  Bcv.  James 
Adcock,  deceased^  rector  of  the  parish  of  Greetham 
in  the  county  of  Lincoln,  for  dilapidations  by  him- 
self and  his  predecessors.    The  declaration  idleged 
in  substance  that  before  his  death  large  quantities 
of  the  gravel,  earth,  and  soil  of  the  glebe  had  been 
wrongfully  dug,  and  the  soil  removed ;  that  wilful 
waste  had  been  committed ;  and  that  the  glebe 
lands,  at  his  death  were,  and  still  are,  out  of  repair, 
dilapidated,  and  wasted.     The  plea  on  which  the 
question  arose  was  a  plea  denying  that  the  glebe 
lands  were  wasted  as  alleged.  ,  The  facts  were,  in 
substance,  these :  In  the  year  1703  a  local  Inclosurc 
Act  was  passed.    By  the  inclosure  award  made  in 
1795,  a  gravel-pit,  situated  in  the  glebe  or  adjoin- 
ing thereto,  was  duly  set  out  for  the  use  of  the 
parish.    After  the  award,  the  surveyors  had,  for 
some  years,  exceeded  the  limits  of  the  pit  by  digging 
on   the  glebe.     Of  these  trespasses  Mr.  Adcock 
the  deceased  incumbent  never  had  notice.    Part  of 
them  had  been  committed  in  Mr.  Adcock's  time, 
viz.,  from  Dec.  1841),  to  May  18C3,  but  the  greater 
part  had  been  committed  during  the  incumbencies 
of  his  four  i>redece8sors.     The   jury  returned   a 
yerdict  for  the  plaintiff,  damages  IGO?.,  finding  that 
60/.  of  the  damage  had  been  done  in  the  time  of  the 
last  incumbent,  and  100/.  in  the  time  of  his  said 
four  predecessors.     The  defendant   had  leave  to 
move  to  enter  the  verdict  for  himself,  or  to  reduce 
the  verdict  to  the  sum  of  GO/.    The  only  contention 
before  us  was  whether   upon   this   evidence  the 
defendant  was  liable.     Two    questions  therefore 
arise:   first,  whether  the  defendant,  the  adminis- 
trator of  Mr.  Adcock,  the  last  incumbent,  be  liable 
in  this  action  for  the  gravel  dug  in  Mr.  Adcock's 
own  time ;  and,  secondly,  whether  he  is  liable  for 
gravel     dug    during    the    incumbencies    of    Mr. 
Adcock*s  predecessors  whether  immediate  or  re- 
mote.   In'  considering  these  questions,  it  is  to  be 
borne  in  mind  that  the  inquiry  is  not  whether  a 
rector  can  lawfully  commit  ur  suffer  such  waste  as 
is  here  charged  and  proved,  but  only  whether  this 
action  lies  for  that  waste  at  the  suit  of  his  successor 
against  the  personal  representative  of  the  deceased. 
An  ecclesiastical  corporal iun  aggregate  like  a  dean 
and  chapter   might,   it  is  said,    at   common  law 
until  restrained  by  statute,  have  committed  waste. 
But  it  is  plain  thit  an  ecclesiastical  corporation, 
having  sole  perptlual  succession,  like  a  rector  or 
vicar,  cannot  at  common    aw  commit  waste.    He 
would  be  liable  to  a  suit  1    the  Ek^clesiastical  Court, 
and  he  might,  according  ri>  Lord  Coke,  be  liable  to 
a  prohibition  from  a  Superior  Court  of  law :    (See 
the  authorities  in  Jeffreson  v.  The  Bishop  of  Durham, 
1  B.  &  P.  105,  where,  however,  this  court  refused  to  1 


issue  a  prohibition.)  Or  he  might  be  xestndned  \f 
injunction  in  equity,  or  punished  by  deprivatioo  ia 
the  Ecclesiastical  Court.  But  whether  his  ezecntoit 
would  be  liable  to  his  successor  in  this  form  of 
action  for  such  an  injury  as  this,  which  does  nol 
affect  houses  or  buildings,  or  the  chancel  of  the 
church,  or  walls  or  fences,  and  is  an  injury  which 
cannot  be  made  good  by  any  expenditore  of  thi 
succeeding  incumbent,  is  a  very  dmerent  questaon. 
Serious  and  singular  consequences  might  follow  If  the 
remedy  were  extended  beyond  the  ancient  limiti  of 
nonrepair  to  buildings  and  fences,  and  the  czecnton 
of  the  deceased  incumbent  were  made  liable  for 
every  8i)ecie8  of  voluntary  and  permisalre  wnti^ 
committed  or  suffered  by  their  testators  or  his  picds- 
cessors.  We  may  suppose  the  case  of  a  prebeodsiy 
or  rector  in  a  rich  mining  county,  like  Durhssi 
or  Cornwall.  On  his  decease,  hla  execoton, 
if  the  remedy  were  extended  to  all  sorts  of 
waste,  would  be  liable  not  only  for  copper  or  cos!s 
raised  in  his  own  time  without  his  own  xnowledgf^ 
from  mines  extending  without  his  permisskm  or 
knowledge  under  the  glebe,  but  they  woald  be  s]» 
liable  for  the  copper  or  coals  abstracted  by  or  fna 
any  number  of  his  predecessors.  The  Stalnte  of 
Limitation  would  afford  imperfect  protection  wlien 
there  is  a  change  or  succession  of  incambentib 
because  the  neglect  of  a  prior  incumbent  to  sue  Ui 
predecessor  is  no  answer  in  the  case  of  continuing^ 
and  permissive  waste.  Moreorer,  in  cases  when 
the  complaint  is  the  digging  of  mincrali,  the 
application  of  any  part  of  the  damages  to  the 
repairs  of  tho  injury  infllicted  or  pennittod, 
is  impossible.  From  this  impossibility  flovs 
another  consequence,  tho  measure  of  damages 
is  wanting.  That  measure  is,  as  we  shall  present^ 
see,  the  cost  of  effecting  the  repairs.  But  in  tho 
case  just  mentioned,  and  in  tho  case  now  before  m^ 
repair  or  restitution  being  impossible,  no  messure 
of  damages  seems  to  be  left  but  the  value  of  the 
copper  or  coals  or  gravel.  Can  the  value  be  the 
proper  measure  of  the  damage  inflicted  on  the  sue* 
cessors  ?    Is  the  successor  to  capitalise  and  appr^ 

Eriate  to  his  own  use  a  value  of  which,  npoa 
is  own  hypothesis,  he  could  not  have  enjc^cd 
even  the  usufruct?  If  the  mines  were  opea 
when  his  predecessor  abstracted  a  portion  of 
the  minerals  and  the  rest  remains,  then  if  thst 
working  were  lawful  he  can  do  the  same^  sod 
no  action  lies;  but  if  that  working  were  qb- 
lawful,  then  it  is  no  injury  to  him  for  the  sncceseor 
could  not  have  worked  the  mines  even  if  the  pre- 
vious working  had  not  taken  place.  Indeed,  if  the 
predecessor  had  opened  the  mines  for  the  first  tinney 
that,  accuniing  to  Lord  Ilardwicke,  in  Knight  r. 
Moseley,  1  Ambl.  176,  might  have  been  a  benefit  to 
the  successor,  for  the  mines  being  already  opened 
the  suc:e8sor  might  have  worked  mines  which  he 
could  not  otherwise  have  worked  at  alL  To  avoid 
such  consequences  as  these,  we  ought  to  inqmre  veiy 
carefully  into  the  origin  and  extent  of  the  Uabilily 
of  the  executor  of  a  deceased  incombent.  The 
reason,  and  extent  of  their  liability  most  be  sought 
in  the  historical  sources  from  which  that  liability 
originally  proceeded.  Tho  earliest  provision  oa 
this  subject  with  which  wc  are  acquainted  is  to  be 
found  in  the  provincial  constitution  of  Edmund, 
Archbishop  of  Canterbury,  2 1  Hen.  3,  in  the  year  1233 : 
"  Si  rector  alicujus  ecclesios  decidens  domos  ecdetia 
rcliquerit  dirutas  vel  ruinosas,  de  bonis  ejus  ecde- 
siasticis  tunta  portis  deducatur  quse  safficiat  ad 
reparandum  base  et  ad  alios  ecdesia  defectos  sup- 
plendos :"  (Xy ndewood,  111,  27.)  Cardinal  Othobon 
(who  was  legate  of  tho  holy  see  in  England,  and 
was  afterwaris  Pope  Adrian  V.)  appears  to  have 
convened  an  Anglican  council,  which  assembled  iQ 
St.  Paul's  Cathedral  in  London  in  April  12G9  (5t 
Hen.  3).    At  this  council  were  present  the  Arab- 
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Lahops  of  Cantoi^ury  and  York,  the  bishop,  abbots, 
riort,  archdemcoDS,  and  other  ecclesiastical  dig- 
itaiies  :  (see  the  proceeding^  at  length  in  Lynde- 
"ood.)  One  of  the  constitutions  or  statutes  of  this 
■sembly  relates  to  ecclesiastical  buildings,  and  is 
liiis  headed :  "I>e  domibus  ecclesiarum  reficiendis/' 
t  is  preceded  by  a  summary  which  commences  in 
liese  words:  "Domus  et  edificia  beneficiorum  a 
cneflciatis  eorum  ezpensis  reparentur.**  The  cun- 
titation  itself  begins  by  reciting  the  mischief  and 
easunng  the  ararice  of  those  who,  though  they 
BodFe  the  profits  of  their  benefices,  neglect  the 
epair  of  their  houses  and  other  buildings  thereon, 
nd  then  proceeds  to  enact  as  follows :  **  Statucrimus 
i  priKipimus  ut  nnirersi  clerici  suomm  benefici 
wum  domos  et  csetera  ssdificia,  prout  indignerint, 
efiocrc  studeant  condecenter,  ad  quod  per  cpiscopos 
aut  archidiaconos  solicit!  moncantur.  Si  quia 
poat  episcopi  vel  archidiaconis  monitionem  per 
menses  id  facere  cessaverit  tunc  episcopus 
itioa  clerici  sumptibus  id  fieri  faciat  diligenter  dc 
rockihus  ipsius  ecclesie  et  beneflcii  prssentis 
octoritate  statu ti  tantum  accepi  Caciens  quantum 
d  refectionem  husjusmodi  sumciat  peragendum.** 
t  is  plain  from  the  ancient  authorities  that  the 
daehief  to  be  remedied  was  the  dilapidation  of 
ooaet  and  buildings,  and  the  remedy  was  the 
nforced  expenditure  by  the  offending  incumbent, 
'  11111  living,  of  as  much  as  would  put  the  builtlings 
ito  repair.  Hence  arose  also  the  action  at  law 
RBinst  the  preceding  incumbent  if  he  hod  vacated 
Iw  benefice  by  promotion  or  otherwise,  and  were 
till  living.  At  one  time,  in  conformity  with  the 
rinciples  of  the  common  law,  it  seems  to  have 
een  omsidered  that  such  an  action  as  the  present 
loold  not  lie  at  all  against  the  executors  of  a 
Boeaseil  incumbent.  **£t  al  conmion  ley  ces  ne 
It  qu'un  action  personal  quel  per  lo  raort  d*nn 
erwm  est  alie  a  touts  jours :"  (Year  Book,  2  Hen. 

8.)  Precedents,  however,  of  this  form  of  action 
ore  than  three  centuries  old  exist.  Still  it  has 
.■en  often  called  an  anomalous  action,  and  such  it 
adoubtedly  is,  for  it  makes  executors  liable  for  a 
Mt  of  their  testator,  which  at  common  law  could 
9t  be,  and  liable,  moreover,  to  a  person  to  whom 
le  intestate  was  not  liable  in  his  lifetime :  (see 

Wms.  Saund.  21(>a,  note,  observing  on  the 
ctum  of  Willes,  C.J.  in  Solier  v.  Lawrence, 
TUlea  421,  attempting  to  account  for  this  action.) 
^e  cannot  safely  decide  on  general  principles 
hen  this  action  lies  or  does  not  lie,  but  must  be 
lided  by  the  precedents  as  well  as  by  the  par- 
eolar  mischief  to  which  we  have  already  adveited, 
id  to  remedy  which  and  which  alone  this  form  of 
;tion  was  introduced.  The  earliest  precedents 
ith  which  we  are  acquainted  appear  to  be  among 
e  rolls  of  this  court.  One  of  them  is  as  early  as  18 
en.  7,  another  15  Hen.  8,  roll  300.    The  translation 

the  latter  is  to  be  found  in  Heme's  I'leader, 
^bUsbed  in  the  time  of  the  Commonwealth  (1G57). 
le  law  and  custom  of  the  realm  binding  on  the 
mmbent  is  there  stated  to  be  an  obligation  "  to 
pair  all  and  singular  the  house  and  buildings,  and 
they  do  not  then  their  executors  to  satisfy  all  such 
ma  of  money  as  by  the  successor  shall  be  expended 

paid  for  the  necessary  repairs  ur  rebuilding." 
\B  precedents  from  which  the  more  modem 
iglish  inecedents  appear  to  be  taken  and  trans- 
ed  are  the  form  of  the  declaration  in  two  cases 
Lutwyche,  pp.  115  &  IIG,  in  which  the  custom 

thus  stated: — "Secundum  legem  et  consuetu- 
lem  AnglisB  rectores  et  vicarii  omncs  et  singulas 
tnos  et  aedificia  reparare  et  sustendnre  et  ea 
3oeiforibns  suis  bene  et  sufilcienter  reparata  et 
itentata  relinquere  teneantur."    And  the  extent 

the  obligation  is  laid  thus,  to  pay  "tantam 
mnin  summam  quantum  pro  reparatione  aut 
ctsaria  readificatione  hojusmodi   domorum  et 

MAa.  CAt-^Yoii.  Y. 


acdificiorum  cxpendi  aut  solvi  sufficiet.**  These  pre- 
cedents ha  a-c  been  iu9tly  regarded  as  declaring  against 
whom  an  action  lies,  «.  </.,  that  it  lies  at  the  suit  of 
the  successor  against  the  executors  of  a  deceased 
prebendary  (^RudcUffe  v.  D'Oyky,  2  T.  Rep.  358) ; 
and  they  are  not  less  useful  to  show  for  what  sort  of 
waste  the  action  lies  dowos  et  (edificia^  Jcc,"  and  this 
they  do  doubly,   by  specfying  not  only   that  the 
dilapidations  arc  dilapidations  of  buildings  or  erec- 
tions which  can  be  repaired,  but  further,  by  stating 
how  the  damages  are  to  be  measured,  viz.,  by  the 
costs  of  the  repairs,  and  how  they  arc  to  be  applied; 
viz.,  in  the  actual  repair  of  the  minous  or  dilapidated 
buildings.    We  are  not  aware  of  any  ancient  prece- 
dent  or   decision  extending  the    liability  of  the 
executors  of  a  deceased  incumbent  to  any  species 
of  waste  beyond  dilapidations  of  the  house,  the 
chancel,  or  other  buildings  or  fences  of  the  benefice. 
And  in  modern  times  it  has  been  held  by  the  Court 
of  Queen's  Bench,  in  Bird  v.  Refphy  4  B.  &  Ad.  820\ 
that  this  action  will  not  lie  for  mismanagement  or 
miscalculation  of  the  ecclesiastical  property  by  tho 
deceased  incumbent ;   and  this  decision   was  con- 
firmed in  the  judgment  of  the  same  court  in  Huntley 
v.  Jitistel/,  13  Q.  B.  5U0     Some  authorities,  never- 
theless, have  been  relied  on  in  support  of  the  present 
action.    The  liixhop  of  Salisbury's  case,  Grodbolt,  251>', 
has  been  cited   to  show  that  this  action  lies  for 
cutting  timber ;  but  that  case  refers  to  the  jurisdic- 
tion of  the  Ecclesiastical  Court,  and  shows  that  the 
offender  may  be  punished  there  even  to  the  extent 
of  deprivation ;  and  though  the  reporter  adds  that 
the  offenders  may  be   punished  at    the  common 
Uw,    3-et    the    authority    cited    (2    Hen.    4),    so 
far  from    proving    the    position,   shows    that    at 
that  time  this  action  did  not  lie  at  all  after  the 
death  of  the  incumbent.    I>egge*s  Parson's  Coun- 
sellor, chap.  8,  was  referred  to ;  but  it  does  not  show 
that  an  action  lies  in  a  case  like  the  present.    A 
passage  was  cited  from  Gibson's  Codex  to  show  that 
this  action  may  lie  against  the  executors  of    a 
deceased  incumbent  for  cutting  down  trees.    But 
the  authorities  in  the  margin  do  not  support  the 
position.    Besides,  in  Tyrwhitt*s  and  in  Phillimore's 
editions  of  Burn's  Ecclesiastical  Law,  to  this  passage 
from  Gibson  is  appended  a  note  referring  to  Serjt. 
Hill's  MSS.,  and  we  collect  from  the  note  that  he 
doubted  the  accuracy  of  Gibson's  statement  as  to  this 
action  lying  for  cutting  down  trees.    The  opinion  of 
Bishop  Gibson,  who,  though  an  indefatigable  com- 
piler, was  not  a  lawyer  by  education  or  profession, 
weighs  little  against  the  doubt  of  so  profound  a 
lawyer  as  Mr.  Serjt.  HUl.    The  case  of  Kniyht  v. 
Moseley,  1  Amb.  175,  was  the  case  of  a  bill  by  a 
patron  against  an  incumbent  to  stay  waste  com- 
mitted by  digging  stones  &c.,  on  the  glebe.    It  is  no 
authority  for  such  an  action  as  this  under  such 
circumstances  as  the  present,  but  rather  tends  to 
show  that  this  action  for  such    an  injury  is  un- 
necessary.   Indeed,  it  should  seem  from  the  autho- 
rities that  not  only  the  patn)n,  but  the  ordinary*, 
and  in  case  of  need  the  metropolitan,  or  even  the 
Crown,  may  interpose  as  to  any  kind  of  waste  to 
ecclesiastical  property :  {JegTerson  v.  Bis/top  of'  Dur- 
ham, 1  B.  &  P.  11«,  131 ;    Wither  v.  Dean  and  Chap- 
ter of  Winchestery  3  Mcr.  421 ;  lioskins  v.  Featherstony 
2   tiro.   Chan.   Cas.  552;   Duke  of  St.  Albans^   v. 
SkipworUiy  8  Beav.  354  ;  Dulc*'  oj  Marlborough  v.  St. 
John,  5  De  G.  &  Sm.  174.)    The  case  of  Huntley  v. 
Russell,  13  Q.  B.  ()72,  seems  at  first  sight  a  decision 
in  favour  of  the  plaintiff,  but  that  case  is  subject  to 
many  obser\'ations.    The  second  count  of  the  decla- 
ration there  (which  is  the  only  one  that  toudies 
the  question  now  before   us),  charged  the  defen- 
dant's testator   with  excavating    gravel  pits    and 
carrying    away  the  gravel,  and   not  levelling  or 
sloping  down  the  pits  afterwards.    The  jury  found 
the  daaiage  for  not  sloping  down  so  much  of  the 
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land  ai  had  beca  excavated  for^prirate  purpoKB  to 
be  5L  The  rerf  learned  judge  who  tried  the  caaie, 
Fkrke,  B.  told  the  jur;  that  it  KsaTeryqueBtionable 
wbetber  the  omiMioa  could  not  be  charpd  aa  Taate 
Id  the  rector,  Pattison,  J.  in  delirering  the  judgment 
of  the  Court  of  Queen'a  Bench,  in  tbe  nme  caae 
aaja :  "  We  do  not  mean  to  hold  that  any  action  in 
any  ihape  could  be  nudatained  againat  the  present 
defenilantt ;  for  this  omiwion  would  rather  seem  to 
he  in  the  ufttionof  a  misfeasance  in  the  mana^ment 
aud  cultivation  of  the  estate,  for  which  the  canrt  haa 
already  held  in  the  case  of  Bird  v.  Rtlph,  4B.&Ad. 
82G,  that  an  action  will  not  lie  against  the  execaton 
of  a  deceased  incumbent  "It  is,  howerer,"  he 
adds,  "uiweceasary  to  detenninethe  pinnt  oo  the 
present  occasion."  This  part  of  the  judgment  is 
stronglf  in  favour  of  the  present  defendant.  But 
the  court  proceed  to  direct  the  verdict  to  be  entered 
for  5L  as  for  tiie  value  of  the  gravel  removed.  The 
court  appear  to  have  overlooked  the  fact  that  the 
jury  bad  givcD  the  61.  damagca,  not  for  the  value  of 
tbe  graTel,  but  for  not  sloping  down :  and  na  has 
already  been  observed  if  the  taUng  of  the  gravel  by 
the  preceding  iocumbent  were  unlawful,  then  an 
action  at  tho  suit  of  his  successor  could  not 
ander  ordinaijr  circumitances  lie  tor  so  doing ; 
because  the  plaintiff  in  that  action  could  not  hare 
taken  the  gravel,  even  If  his  predecessor  had  not 
done  to.  Moreover,  io  BualUs  v.  Ruttill,  the  lia- 
bility for  gravel  removed  was  fixed  on  the  defen- 
dants by  the  court  because  tho  leasee  of  the 
testator  had  dug  gravel  for  sale,  and  sold  it  for 
the  first  time.  But  the  court  adds  as  to  digging 
gravel :  "if  tbe  gravel-pita  in  questioD  had,  before 
the  incumbency  of  the  fast  ineumheut,  been  opened 
and  used  for  getting  gravel  for  salo  generally,  we 
ahould  incline  to  the  ojunion  of  Lord  HardiFicko  in 
Knight  V.  Moulai,  that  the  incumbent  had  not  com- 
mitted waste  by  continuing  to  use  them."  In  tbe 
f^ase  now  before  us,  tbe  gravel  pits  had  been  opened, 
and  the  gravel  carried  away  during  four  previous 
incumbencies  and  used,  aa  we  collect,  for  pariah  pur- 
poses ;  but  not  by  the  incumbents  themaelvea,  or 
even  with  their  knowledge.  It  is  true  that  where 
this  action  lies,  it  Lies,  not  merely  for  voluntary, 
hut  for  permiasivc  waste ;  and  true  also  that  each 
incumbent  is  liable  for  the  waste  of  his  prede- 
cessor. But  there  is  not  onlj'  no  evidence  to  show 
knowledge  on  the  part  of  the  Isat  incumbent,  or  on 
the  part  of  any  one  of  his  prcdecessurs,  or  to  show 
any  laches  in  eiUicr;  but  we  collect  that  long  before 
the  last  incumbency  it  hod  been  an  open  gravel-pit; 
and  therefore,  applying  the  languaj^e  of  the  Court  of 
Queen's  Bench  in  nuntUj/  v.  Huiscli  as  to  this  gravel 
pit,  we  doubt  whether  what  has  been  done,  or  left  un- 
done by  the  last  incumbent  would  by  that  court,  in  any 
form  ofproceediag,  ha  vcbuenhtld  to  amount  to  waste. 
We,  however,  for  tlie  roaaoDa  already  given,  have 
come  to  the  coDcluaion  that  this  ia  not  audi  wnale 
aa  can  be  the  subject  of  this  action.  As  our  opinion 
is  in  favour  of  the  defcndanton  the  first  point,  namely, 
that  he  ia  not  liable  in  this  action  for  tbe  alleged  pcr- 
misiive  waste  of  the  last  incumbent,  this  intestate, 
so  by  Uic  stronger  reason  ve  hold  that  he  is  not 
liable  for  tbe  like  alleged  waste  in  the  time  of  tbu 
several  predecessors  of  the  last  incumbent.  The 
rule,  therefore,  to  enter  the  verdict  for  tbe  defen- 
dant as  to  the  whole  amount,  will  be  made  absolute. 
Pale  absohitt. 

Attorneys  for  the  plaintiff,  Scan  and  Co. 

Attorneys  for  the  defendant,  Bngkt*  and  Stiiis. 
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by  the  priaonera,  proi 

means  of  briclcs  or  atones  cast,  or  by  lock 

iug.  will  be  BufGcient :  (Sfait  v.  Jtniiiu, 

An  indictment  for  obtaining  gooda  under 

less  will  not  be  snpported  by  proof  that  the 

ndiilenllf  passed  oonnterfeit  banknotaa  in  I 

■  porebsSB,  tbe  said  act  bnog  a  distlnat  u 

different  gritde :  (Ctot  v.  Tke  State,  1  Coldws 


for  peijury,  it  cannot  be  abown  by  tbe  d« 
—''' — *- ~  of  damsgea,  that  the  plslntiff  ba 
iplaiat  igaiast  him  \  fBlia  v.  Fi 
Allen,  244) 

Although  a __^ „ 

done  to  one  of  bis  ssrvsnts  by  the  caral 
.DOther  In  tha  conne  of  tbeir  domniini  emplo; 
B  BO  for  [njnTiSB  mrinng  from  hii  o^vn  bl 
HmiiOH  y.  Cailr^l  R.  R.  O.,  SO  N.  J.  !93.) 

li  a  servant  works  with  or  near  nuchinasy 
loufe,  and  from  which  he  is  liable  to  SDSUin 
easoa  of  its  bi'ing  unsafe,  with  tbe  knowled 
Deans  of  knowledge  of  its  condition,  be  taka 
D=ident  to  tbe  smplojment,  and  cannot  mi 
ctioa  agaioat  Lis  smplDyDr  for  tnjuriei  atM 
eason  o[  tbe  defective  condition  of  tbe  d 
[.Vcff/ynn  v.  Brodit,  31  CaL  B76.1 

S  ulnrdiaale  sarvanls  of  a  railroad  compkD 
by  the  negligence  oF  a  servant  of  svpsrior  p 
1  labonrer,  injured  by  tbe  nugligenos  of  the  ■ 
lont  of  tha  road  in  starting  a  train  at  an  UQUI 
«n  recover  of  aaid  company :  (HinmeM  v.  £■ 
■la.H.It,  3Coldwell,2Si.> 

A  flagman  employed  by  a  railroad  corpor 
m  habitual  drunkard,  and  wan  usually  iuin 
he  miuiagemeot  of  a  swilcb,  which  by  ths  ni 
»mpany  it  was  tbe  duty  nf  anotlier  person  t 

to  the  ofRcrra  of  tho  corporat 
-'    ' -1,  failed  proj      ' 


isequen 


rxSi 


Hsld,  t  .  .__ 

the  injury,  and  this  although  Uiey  employed 
agent  to  hire  and  superintend  servanla,  i 
'"ivebesn  neglippnt  to  bave  kept  the  flagm 
aploymeut:  [Gilmany.Eiala-n  R.ILCi>.,iai 

UURnER. 

Plaintiff  in  error  was  a  private  soldier,  nti< 
(66,  was  dBtailed  by  hia  superior  officer  ai 
onting  party.  A  Uanlenant  and  tan  men  » 
'  the  parly  oa  the  msrcb.  IJonie  of  the  sold 
party  shut  a  uiau,  aud  llie  plaintiff  in  arror  wi 

..J jj.jjj  III  n,uj.,i„  in  [lie  second  dw 

proof  being  unsatlKfactory  ihat  Ih 
abetted  in  tbe  unlawful  ■'^t  of  k 
did  not  maka  him  criminally  lia 
kB,  on  ita  face,  a  lawful  order,  and  1 
;ht  to  inquire  i>f  tbe  ofBoer  the  pniri 

At  situt,  8  Coidweii,  ea.) 

NEOUGE.>(rE. 

Slight  negligenca  on  lb<-  part  of  the  plaj 
tribuling  to  the  injury  complained  of,  will 
gross  negligence  on  the  part  of  tha  defoDdac 
A.  md  T.  II.  n.  Jl.  CU  V.  TuJd.  86  IlL  4I»; 
«.  «.  Co.  V.  l/wKii-lA,  38  III.  37(Ji  C.  fi.  oiuf  ( 
V.  Coiiffmait,  ib.  i24  ;  Same  v.  TripUtt,  O.  46i. 

A  child  Bcvou  years  old,  whifa  on  a  rail 
nnatteDdHl,  waa  killeil  by  a  tcaia :  Hold,  tba 
■uoh  DeBligi.'Ucc  on  thii  iiai-t  of  his  parenta  oa 
a  reeovary  for  (he  ileatn,  it  not  having  been  • 
fully:  O-UlAn-j  h\  If.,  -j  C.  S.  Co.  r.  Viui 
5130 

The  deceased  was  compelled  by  the  eondi 


detail 


lO  right 
I:  (ffiffl) 


MAGISTRATES'   CASES. 

BuuiiNaiiAu  C.1NAL  Naviuation  Co.  v.  Ovesseebs  oi-'  BumiNonAJt. 


[Q.B. 


idmiiBU  to  stiud  upon  the  pUtlonn  of  n  crnwdod  car 
•odirliilc  there  vu  tbromi  froQi  Hip  rii  by  inullier 
cpttiug  off  in  badte  »n<l  GireleuHl;.  bdiI  vu 


ilT.llfDg- 


BLMOe-er  cplliug  off  iL   .    ... 

b1H:  U^ld,  tlut  the  lietoaAi 

dtub.    The  vroagfut  ai^t  o(  n  tbird   nartv  illil    iiol 

«nirt  llw  dpfrndnnW  wrous :  (A'AmV™  ».  a'  ,(■  A'.  7i.«. 

ft,  M  S,Y.  39.     See  a.rt  t.  £ifflS(4  Jr.   /!.;?.  ft.-  ii, 

JJi  !3a) 
A  bunHMsr,  with  iM  Inaids  ind  pbilform  fall,  -wu 

Mopped  (or  thn  pliintilT,  wlio  got  on  and  fitood  ujioi 

tbfUpi,  tliere  beinic  no  room  .Obevlicre.     Wbila  than 

1*  vu  injured.     Thii  conductor  had  taken   bLa  fue 
;      fldl,  that  the  oefeodants  were  liable.     Tlio  abOTo  facta 
;■     nbniwd  any  preaumption  of  the  plaiulifT'B  iiegligcnee 
ICkrt  V.  Elgbh  Ar.  k  IL  Co.,  3G  N.Y.  135.J 

Mmdanta'  serraat  let  down  tbs  chaiu  wbicb  guarded 
ilK  puange-iray  from  a  feny  bant  ta  tlie  lauding,  before 
tin  boat  wa«  proparly  gecnred  to  llie  bridge,  in  conae- 
qonica  of  irbicb  act  the  plajniiff'a  leg  was  craobod 
bttirivDihe  boat  and  the  wbai-f:  Held,  tbit  tb' 
M^ligencp,  tor  irhicli  dalaadanlB  ^-en  liable:  (/i 
Umm  Frrrg  Co„  36  N.  Y.  312.) 

HVISAKCE. 

An  action  wna  bniaght  for  a  nni 
hiDBr,  by  amella,  smoke,  aod  maeli; 
nut>lii«d  In  her  eatata  by  (he  plaiutiS  waa  <^onunoii  to 
■H  otfaera  in  tba  Tidnily ;  Held,  tbnt  thle  fact  vita  no 
bar  to  liar  recorery.  The  principle,  that  apecial  damage 
SUUt  ba  ahown  to  )Ht>  a  prirate  actioQ  for  a  pubUc 
aniaaacs,  applica  to  diatnrbancea  nf  a  public  right,  i.  g., 
k  luKhway  or  a  common  waterinic  nlaca;  (Wtnoa  T. 
WaJilnint  L-wi  Co.,  13  Allen,  9a.) 

In  an  actios  on  the  caae  againat  n  milro>jl  company 
lor  injories  to  tba  plaintilf  wbilo  crosaing  defendtDte' 
nwd,  tlia  jnry  found  a  special  verdict,  tb.it  defendants' 
Wgiaa  wns  ranning  at  a  projier  rata  of  speed,  that  said 
^[JDB  hiid  not  a  Bafflcient  fai'id-Iigfat,  that  a  suitable 
<B^e  bell  was  ringing,  that  defendaaCs  had  no  flagman 
M  the  cmain;;  it  the  lime,  and  that  it  was  their  doty  to 
kkTV  one  there  tlian.  That  plaintiff  knew  of  the  croM- 
Inp,  alopped,  looked  out  tor  an  approaching  train,  and 
patiad  on  to  the  track,  u>iiug  due  care.  Damages  were 
■meed  :  Held,  that  ns  the  ycrdict  did  not  find  that  the 
pUntitr  was  traTelling  along  a  pulilie  ft^ea^  in  pursuit 
d  hia  lawful  baBlnH^  and  waa  compelled  to  croaa  the 
aQrood  to  nacli  his  point  of  destination,  iiUintiS  could 
■ot  reaver ;  IPUtAun  h\  IV.,  ,i  C.  R.  R.  Co.  -r.  Enau, 
13  Penn.  St.  2bO.) 

To  ail  iadietment  wliich  i-ontainod  tn-o  ronnCs 
rtargiag  a  felony — horse  atealmg — and  n  tbird  rhargiug 
■  inl*dein«inur — recciTing  a  coll,  knowing  it  to  be 
■tolea— 11  general  veriUctof  guilty  was  retamed.  The 
Ivo  oSencea  differred,  not  in  degree,  but  in  kiml.  and 
vara  iuconaiii lent  with  one  anotlicr.  Tbe  punishmL'nta 
■1m,  were  diffvrent.  A  nrw  trial  wna  gmatetl,  na  tbe 
eoort  could  not  know  of  which  olTenee  tba  defendants 
were  (jniilv.  or  what  sentimce  to  luss ;  (.Sfo«  v.  Mi<i-<r, 
U  BidL  S.  C.  7U.J 

Bat  whcu  tlio  iadietment  elinrgi'd  the  f-amti  transac- 
tion in  one  count  as  v  felony,  »nd  in  another  sa  a  niis- 
demeaaor  uf  aui'li  a  aalura  that  the  laltiT  might  be 
mcliidad  in  the  former,  held,  Ihat  a  ^neral  ri-rdict  of 
goDly  found  the  bighi'r  oScn^''.'.  A  new  trial  waa 
■nnteil,  however,  as  the  jurj-  did  not  Bpi«ir  to  have 
bean  iaairurted  aa  to  Ibo  effect  of  llidr  fliiding,  and 
bacKDsa  the  jadi;e  did  not,  in  his  di^crotioD,  nsjmre  the 
pToareaiiaa  oSiccr  toele^oneof  two  counta  chat^ng 
dUtiact  frloait'S,  and  coaliue  him-^lf  to  it:  f-SC'e  r. 
SiltoH,  11  Bicb.  i>.  C.  109.) 

Way. 

An  object  in*  hijihway  with  which  atr.ivellci'  did  not 
rome  ia  i'»nt:u-t  or  mluiloa,  nud  which  is  not  xbown 
to  luifc  been  an  actual  Incumbrance  or  obi^trui'liim  in 
the  way  of  travel — t  j„  a  pih- of  graTel  Dfteen  Inches 
high  aud  five  feet  orgijt  feolacrouA—i-^  not  to  ba  di'emed 
adi'fi-ot  f'lr  thi' soleraaaon  tliat  it  u'nit  of  a  uatnie  to 
eaoH  a  liorM  li  Into  fright,  ia  cousequeuce  ,>f  which  he 
e»-aped  frum  the  control  of  hii  driver,  and  caused 
damage  to  person  and  property:  (Kiiif/iiiitr't  v.  Th< 
/•AAitaaU  of  Dtdkati.  13  Alltin,  18G.) 


lifi^,"  and,  at  her  ik-atb,  "i<ll  tba  property  b>'[tsby  de- 
TiMed  or  beiiuefltlieJ  to  bi'r,  an  olorcnaici,  or  somucU 
theii'of  &e  may  thuu  icmain  imcipended,"  inhia  daughter 
aud  son  :  R'-ld.  the  wife  look  oiilv  a  lif,'  eahilc  in  the 
n'alty:  (Cot/ii  V.  0-ic(t<.  03  Penn.'St.  Ki.) 

The  body  of  a,  will  contained  both  contingent  and 
vested  legacies.  There  waa  abo  a  ri'Sidnnry  bequest, 
"to  be  sliared  by  the  Fiatna  peraoaa  to  wbom  I  have 
given  specified  legacies  in  stock,  aud  in  precisely  tlis 
aaino  mtenbla  proportions :"  Held,  that  the  interest  o( 
tlio  eontingent  Ipgateea  in  the  residue  wap  vested:  (Coft 
v.  JlvUm'd.  33  Tonn.  281.) 

A  will  <'onI.iined  the  fullDwing  clauaa :  "  T  give  lo  my 
three  daughters.  U..  S.,  and  J.,  and  the  I'bildren  of  my 
■on  S.,  my  botucatead,  to  them  aad  their  assigns  for 
ever,  sliare  and  share  ■like :"  Held,  tlmt  children  of  the 
son  S.  toiik  pff  stirpei,  and  not  per  capita  (U^Curdy,  J. 
disseatiDg]  :  (_1^h  v.  Achtr,  33  Conn.  223.) 

A  testator  directed  his  fann  to  be  sold,  and  the  pro- 
ceeds ilistribuled  in  a  certain  way.  He  appoiated 
eiucutors,  whu  sold  said  fann.  The  Bile  wn«  im- 
pescbi'd,  on  the  Krauad  that  the  executors  were  not 
made  doneoa  of  a  power  of  sale :  llfld,  that  equitj- 
would  consider  the  provision  in  tha  will  as  a  bequeat 
of  money  to  be  distributed  by  the  execnlura,  and  that 
they  were  therefore  tbe  proper  paraona  to  sail ;  UbnLm 
T.  Ainih-n.  36  111.  293.) 

i'arts  of  It  udll  iind  first  codicil  wera  oblltarated,  to 
make  them  consistent  with  n  sunond  codieiL  Tin- 
aecond  codicil  was  void  lor  want  of  two  attesting 
witaesses :  Hold,  that  the  will  and  first  codicil  were  to 
be  read  iis  before  tlia  oUilemtioiiB:  (Stoerr  t.  KtHdalL 
1  Coldwell,  SJ7.) 

WmiEHa. 


indicted :  (_Slalt  v. 


B  directly  t( 


irged,    . 
iri7«m,  30  N.  J.  7    , 

When  llireo  are  jiiintly  indicted  for  a  capital  offence, 
but  one  of  them  is  not  ou  trial,  not  having  been  ar- 
riHtiid,  the  wife  of  the  one  not  on  trial  Is  a  competent 
witness  for  tbe  Suie:  CSlBte  v.  Urmidu,  U  Rich.  S. 
C.  S7.) 

After  his  deposition  waa  tii-ken,  contrary  declarations 

evidence  of  sncli  dclarttioua  was  inadmissible  from 
tho  party  calling  ihc  witnina.     It  saema  (by  tlie 


irly  calling  b 
.]l\  tliitt  a  p, 


y  Then 


a  party  may  coatrsdit.  _._  _ 
_ ,  hcii  he  is  deceived  as  to  what  U 
itiinony  of  »«d  witacns  will  be :  (Sliimu  v.  iltrckmil 
ink,  a  I'cnn.  St.  4!J0.) 


COnilT  OF  aiTEEN'S  BENCH. 


Satiirihn,  Nov.  7,  IflOS. 

TnE  Com- ANY  ox  I'boi'rietohs  or  the  Biuii:igiiaii 
Canai.  NAVioAnox  (Rpps.)  i:.  The  Otersekbs  of 
tiq:  Fabisii  or  Birmimihax  (reapa.). 

Poor-riUt — C'uiin/— Ancrroirj,  iriarBM,  i'c, — Pnaciple 
oj' aasixtment. 
'la  appcllanti  art  tlit  ounurt  uf  n  canal  and  prtminai 
accesaori/  thcrrto  sarh  lU  wlinri-ei,  rn^ine-AuuiH,  and 
ixtcrmiet.  TU  aiKssinrBt  lo  the  jxiar-rale  upon  the 
vlutiecs  aat  mmk  upon  the  icAo/s  arta,  tnch  tolt/i a» a 
vdiuli,  on  wharf,  laivJ,  ami  biiildi«gt,}iieilbjUtvra  and 
utaehiiifry  altaeitJ,  ami  iltriciHy  mmrb  ndttitioxai 
ailaej'roiHdteapacitgi'f  bring  <il>pll':d  (u  mth  pur- 
potrt  a'  tlint  of  a  c-imii  rom/iuujr.  An  n</ankd  tlir 
tngiae-hovx,  tlial  inu  luttanl  nl  fie  tiul  atirh  it 
tcus  coiaidtittl  In  ti«  reejuiiulau*  reasinmlile  /or  ikr 
eompcaiif  to  pa^jnm  ifmf  lo  yar.  A»  regankd  ike 
canal  proper,  it  was  iimcmed  lo  tit  gtou  rcctijiln  alemf 
lilt  lehQh  lint  -j'  the  canal  alloKing  certain  dcductioiiii 
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MAGISTRATES'  CASES. 


Q.  B.] 


BiBXINGHAM  CaXAL  NAVIGATION  COXPAKY  V.  OvBRSEERS  OF  BlRXniGHAX. 


ro-B. 


for  repairSj  salaries^  tenants^  profits,  frc.,   ^t.    As 
Tf.gards  the  reservoirs,  these  tcere  asse^wd  as  landlin' 
dependent/^  of  their  contributing  to  the  earnings  oj  the 
V  canal: 

Ueldj  that  the  principle  of  assessment  was  correct. 

Special  Case. 

1.  This  is  an  appeal  against  a  rate  made  for  the 
relief  of  the  poor  of  the  parish  of  Bimiingham,  in 
the  county  of  Warwick,  on  tlie  37th  Sept.  I8G2,  in 
which  the  appellants  are  rated  as  follows : 

**Por  their  offices,  weighing  machines,  engine- 
houses,  steam  engineSfinachinery  and  workSjWharves, 
and  land  covered  with  water,  towing  path,  reservoir, 
and  feeders,  and  other  land  buildings  and  premises 
within  the  parish.    20,779/.  gross,  and  17,277/.  nett." 

2.  The  grounds  of  appeal  arc  sufficient  to  raise 
all  the  questions  to  be  aetermined  in  this  case. 

3.  The  Court  of  Quarter  Sessions  hare  by  con- 
sent, and  subject  to  the  following  special  case, 
reduced  the  rate  to  16,500/.  gross,  and  14,027/.  nett, 
the  nett  amount  being  arrived  at  as  follows : 

1.  OldWliarf 2378 

2.  Bordealey-street  Wharf  6U 

3.  Oozell-strcet  Wharf  440 

4.  Nile-Btreot  Wharf  29 

5.  Shadwell-street  Wharf 147 

6.  AU  Saints'  or  Soho  Wharf: 100 

7.  Crescent  Wharf  66 

8.  Ickneild  Port-rood  Wharf  76 

Summer^row  Wharf  313 


Total  wharves    £4193 

Reservoir   S50 

Titford  feeder 35 

Smothwick  feeder  380 

Engine-house  and  fixed  machinery 360 

£5527 

Tonnage  and  weighing  or  canal  proper 8500 

£14.027 
4.  The  appellants  were  originally  incorporated  by 
an  Act  of  Parliament  paased  in  the  8  Geo.  3.  By 
an  Act  passed  in  the  5  Will.  4  (5  Will.  4,  c.  xxxiv.), 
which,  as  well  as  every  other  Act  relating  to  the 
appellants,  may,  if  necessary,  be  referred  to  as  part 
of  this  case,  the  Act  of  8  Geo.  3  and  various  other 
Acts  relating  to  the  Canal  Company  were  rep^ded, 
and  the  company  was  dissolved  and  reincorporated 
under  the  style  of  the  Company  of  Proprietors  of 
the  Birmingham  Canal  Navigations,  and  the  canals 
and  property  of  the  old  company  were  vested  abso- 
lutely in  the  new  company,  the  appellants.  Several 
other  Acts  of  Parliament  have  since  been  passed, 
authorising  new  works  and  extensions,  and  amalga- 
mating otlier  companies  with  the  appellants,  who 
arc  now  the  owners  and  occupiers  of  numerous 
canals  in  the  counties  of  SStafTord,  Worcester,  and 
Warwick.  These  canals  pass  through  many  parishes 
and  townships,  and  arc  altogether  about  one  hun- 
dred and  sixty-two  miles  in  length,  of  which  about 
five  and  a  half  miles  are  within  the  respondent 
parisli.  The  canals  are  on  three  different  levels : 
First,  the  level  of  the  canal  at  the  said  company's 
wharf  in  Paradise-street,  Birmingham,  called  the 
Birmingham  level ;  second,  the  Walsall  level :  and 
thinl,  the  Wolverhampton  level ;  and  are  supplied 
with  water  principally  by  means  of  large  reservoirs. 
into  which  water  is  brought  by  conduits  or  feinlers, 
and  by  means  of  pumping  engines.  There  are 
altogether  five  of  such  reservoirs,  and  a  portion  of 
one  of  them,  known  as  the  Kotten-park  reservoir, 
is  situate  within  the  respondent  parish.  This 
reservoir  is  supplied  with  water,  partly  by  a  feeder 
running  from  Titford  Pool,  distaat  about  six  miles 
from  the  respondent  parish  to  the  said  reservoir 
known  as  the  Titford  feeder — a  portion  of  which 
feeder  is  in  the  respondent  parish— and  partly  by 
floofl  water,  pumped  up  by  means  of  engines  from  a 
feeder  running  out  of  the  Wolverhampton  level, 
called  the  Smethwick  feeder,  and  a  part  of  which 


latter  feeder  is  also  situate  within  the  respondent;^ 
parish. 

5.  The  appellants  also  occupy  in  the  responden^^ 
palish  a  building  hereinafter  called  the  ^  engine^ 
house,"  in  which  are  erected  the  steam  engines 
machinery  used  for  pumping  water  out  M 
Smethwick  feeder  into  the  Rotten-park 
These  engines,  &c.,  are  necessarily  kept  in  a 
tinual  state  uf  repair  and  ready  to  work  at  an 
moment,  but  are  only  actually  used  when  water 
required  in  the  Rotten -park  reservoir,  which  is  c»a 
an  average  about  twenty  days  in  each  year  depeo- 
pent  chiefly  upon  the  state  of  the  rainfall. 

C.  The  canals  are  carried  over  numerous  vallevi 
by  means  of  embankments  and  aqueducts,  ajjtf 
through  several  hills  by  means  of  tunnels  and  cut- 
tings. There  are  also  many  flights  of  locks  ua 
various  parts  of  the  canals,  some  of  which  are 
within  the  respondent  parish,  lliese  resenroin, 
feeders,  engines,  embankments,  aqueducts,  tunneb. 
cuttings,  locks,  and  works  have  been  constructed  it 
great  cost,  and  are  necessary  for  the  working  of  the 
canal ;  considerable  outlay  is  alto  consequently  re- 
quired for  the  repairs  and  proper  maintenance  of  ihs 
canal  and  works.  Previous  to  the  Act  of  4  Will  i 
the  canal  in  many  places  pursued  a  winding  ooone 
but  that  Act  authorised  the  appellants  to  make  oe^ 
tain  short  cuts,  which  have  since  been  made. 

7.  The  appellants  are  not  themselves  carrien,lnt 
their  profits  are  derived  Jrom  certain  tolls  (herein  called 
tonnage),  which  arc  authorised  by  their  several  Acts 
of  Parliament,  and  are  paid  to  them  by  perMU 
using  the  canals  for  goods,  &c,  passing  along  tke 
canads,  and  also  from  certain  other  tolls  for  whailue 
and  weighing,  which  are  demanded  and  paid  UDdff 
5  Will.  5,  c.  34,  s.  129,  hereinafter  set  out  at  length. 

8.  By  the  said  Act  (5  Will.  4,  c.  34,  it  is(amangit 
other  things)  enacted  as  follows,  that  is  to  n^ 
(sect.  128) : 

That  in  order  the  better  to  ascertain  the  aaaomt  of  toa- 
nm^  payable  by  virtue  of  this  Act,  the  said  oompaay 
set  np  mile  stones  and  fractional  distance  posta,  with  ~ 
inscriptions,  along  the  whole  of  the  said  canals  sow 
or  hereafter  to  be  made,  commencing  fram 
aforesaid :  but  in  calculating  the  distances  for 
mile  stones  and  fractional  oiiitance  posts,  on  aaj  wsSk  est 
or  communication,  by  whicli  the  said  '^'^it  have  staci^f 
been  or  shall  hereafter  be  improved  and  shortened  as  slos^ 
said,  such  cut  or  communication  shall  for  sll  piiipoaas  sliit 
soever  be  considered  us  of  the  some  length  as  tlia  psit  of 
the  original  canal,  wliieh  has  been  or  shall  be  cat  offer 
shortened  thereby  (certain  cuts  only  excepted),  and  the  aii 
mile  stones  and  fractional  distance  posts  shAll  bt  vlMfd 
accordingly.    And  in  charging  the  tolls  payable  on  the  sM 
cumils  the  distance  between  each  two  of  such  mile  sloMife 
and  also  between  the  wharf  of  the  said  company  in  Itei- 
dise-street,  in  Binuingluun,  and  the   first  of   soch  wk 
stones  shall  l>o  considered  as  a  mile,  and  l-16th  part  of  wtA 
distance  respectively  shall  be  considered  as  l-l<kh  paitofs 
mile. 

0.  Sect.  129. 

That  it  shall  be  lawful  for  the  Bsid  compoxiT  from  tuae  t» 
time  and  at  all  times  hereafter,  to  deinaad,  receiTa,  sad 
recover,   for  all   coal,   coke,  ironstone,   lime.   Kmcstoae, 
minerals,  and  other  goods  whatsoever,  loaded,  landed,  or 
placed  in  or  upon  any  of  the  public  whorres  of  the  asid  eoa- 
pany  now  existing  or  hereafter  to  be  muide,  orer  and  allow 
the  several  tolls  hereinbefore-mentioned,  the  fnzthsir  toDs 
following,  that  is  to  say : 
(u)  For  the  wharfage  of  all  coal  and  coke  which  shall  |iii 
out  of  the  said  Worcester  and  Birmin^axn  Cooal  iit» 
the  said  Birmingham  Canal,  and  slioU  be  landed  st  or 
ui>on  any  public  wharf  of  the  said  company  now  exit- 
ing, or  hereafter  to  be  uuulc.  any  sum  which  tbe  aud 
company  shall  from  time  to  time  direct,  not  exceeiiiif 
the  sum  of  2<f .  per  ton. 
(l>)  For  the  wharfage  of  all  coal,  coke,  ironstooe,  UWf 
limestone,  and  other  minerals  (except  auch  oosl  sad 
coke  as  last  mentioned ),  which  siudl  be  landed,  ksdid, 
or  placed  at  or  npKm  any  public  wharf  oC  ths  wA 
comittny  now  existing,  or  hereafter  to  be  madc^  HF 
sum  which  the  said  company  shall  from  time  tu  tiw 
direct,  not  exceeding  the  sum  of  Id.  per  ton. 
(<-)  For  the  wharfage  of  all  cool,  coke,  iionateas^  fia** 
limestone,  aud  other  minerals  whataoeTcr.wMcliihBU 
remain  upon  any  public  wharf  of  the  aaid  eoapii? 
now  existmg.  or  hereafter  to  be  made,  bejood  tlw  aw 
space  of  forty -eight  hours,  any  fnrtlUBr  nm  whkk  tkt 
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^  B.]  BuuoNOHAX  Caxal  Navigation  Company  v.  Overseers  of  Birmikouam.  [Q.  B. 

Mid  oompanj  whaU  from  tiine  to  time  direct,  not  bridge  under    Bridge-street,   at    which    point  the 

exowrfkig  the  further  irum  of  id  per  ton  for  every  towing  paths  cease,  and  there  is  no  towing  path  on 

fortnight  which  such  articles  shall  remain  upon  such  •^'»*"»  i^"*«  *  . u  2  i   •  i *      *u^  -  i,^  J^  j:-.«.:„« 

wharfT  after  the  expiration  of  the  said  foi^^i^ht  the  east  Side  of  that  bridge;  for  the  sake  of  distinc- 

honrs,  and  so  alter  that  proportion  for  any  less  period  tion  the  canal  on  the  west  side   of  this   bridge  is 

rj.  2*"^f '^''l^*^*-    *  «       ^   /        X      ,      1     .  hereinafter  called   "canal  proper."    Directly  after 

^*>  Sj.i!"li^r±iM  &*^ek1£'f%K  the  water  pa»cs  under  the  bridge  into  .ti>e  wharf  it 

shaU  be  landed,  loaded,  or  plaoed  at  or  upon  any  expands  from  about   2o  feet  (the   width    of   the 

paUic  wharf  of  the  said  company  now  existing,  or  bridge)  to  about  150  feet,  as  shown  in  the  margin 

"'^'^^iw J*  T^*.  "?y  "^  '!i^^^**^®^^  *^?'  hereof.    It  is  then  divided  into  two  waterways  or 

pany  shall  from  time  to  tune  direct,  not  exceeding  the  "'=*7*'**     *"  *°  ""^  »  \     i     i.      x  ii::i  x^ 

mm  of  2d.  per  ton.  basms,  ninmng  m  an  easterly  direction  parallel  to, 

i«)  For  the  wharfage  of  all  goods  (except  cool,  coke,  iron-  and  at  a  distance  of  about  30  yards  from,  each  other, 

stone,  Ume,  limestone,  and  other  mineruls)  which  ^nd  each  extending  from  west  to  east,  a  distance  of 

;5S!;55;?SS«,'SrESS3u?^biS2drbLj^i  »bout  200  yard..  Wre  the  water  end,,  at  about 

the  space  of  forty-eight  hours,  any  further  sum  which  40  yards  from  the  easterly  end  of  the   wharf.     In 

the  said  company  shall  from  time  to  time  direct,  not  these  waterways  or  basins  boats,  after  passing  over 

SSrt^c^«'r^cT.g!dl*''ie^r«^r;:S  the  :'c«.al  proper.-  are  moored  for  unloading  and 

wharf  after  the  expiration  of  the  said  forty-ei^ht  loading. 

boors,  and  so  after  that  proportion  for  any  less  period         14.  In  setting  up  the  mile  Stones  and  fractional 

irx  ^  i7*®^-  I.-        •   11       1      V    •       *        i;  distance  posU,  required  by  the  Act  of  Will.  4,  s.  128 

f/)  For  the  weighing  of  oil  coal,  coke,  ironstone,  lime,  .  u^»^  -^*  *-v— u\  *u^-^  J.«*».«.<....  .»«  K^.t».  its  »k<% 

limestone.  iSine^U.  and  otter  «)ods   whatsoever  (above  set  forth),  these  waterways  or  basins  in  the 

which  the  owner  thereof  shall  be  desirous  of  having  Old  Wharf  have  always  been  treated  and  considered 

weighed,  any  sum  which  the  said  comi>any  shall  from  as  part  of  the  "  canal  proper,"  and   the  distances 

tine  to  time  direct,  not  exceeding  the  sum  of  2d.  per  j^^^  y^^^  measured  from  the  easterly  end  of  such 

(g)  For  the  use  of  any  crane  now  erected  and  mode,  or  waterways,  so  as  to  include  them   as  part  of  the 

hereafter,  in  pursoanoe  of  or  under  the  authority  of  "canal  proper,"  and  **  tonnage"  always  has  been 

tlusAct,tobeerectedtndmade,any8um  which  the  ^nd  is  calculated  and  charged  accordingly.    The 

■aid  company  shall  from  time  to  tune  direct,  not  ex-  ,      .  ,_  . .,  ^  ^«r„i  u„  u^«.««  ««,i  «rUAn 

oeeding  the  iun  of  2d.  per  ton.  boats  are  drawn  along  the  canal  by  horses,  and  when 

The  company  have  never  charged  any  of  the  the  boats  have  arrived  at  the  bridge,  at  the  entrance 

.Ua  (f)  and  (0,  but  it  is  agreed  that,  if  actually  ?^  ^he  Old  Wharf,  the  horses  are  detached  and  the 

larged.  tolls  (c)  would  amount  to  200/.  per  annum,  boats  pushed  into  and  forced  along  these'  waterways 

Id  C«)  to  20/.  per  annum.  or  basms  by  hand  power  and  poles  to  and  are  moored 

10.  By  sect.  166,  it  is  enacted,  amongst  other  at  convenient  places  along,  either  of  these  waterways 

^I^J-,   '  ®  or  basins,  for  unloading,  subject  to  certain  restnc- 

ait 'all  persons  shall  have  free  liberty  to  use  the  roads,  ^i^"-  ""-^^  ^f.^^^   *^^'*^^^^^^'J„^';„^^iv  wi 

9*.  and  passages  (except  the  towing  paths)  to  or  from  venience  for  the  purpose  of  preventing  any  boat 

m  Mid  canals,  and  auo  to  navigate  and  use  the  said  canals,  remaining  at  the  wharf  for  more  than  eight  hours, 
d  to  use  the  towing  paths,  for  hauling  Mid  drawing  the        15^  Divers  coal  dealers  (who  are  large  traders 

nal  boats,  and  to  employ  the  wharves  tor  loading  and  un-  ^„^_  ..^  «««„i\  „««  «ii/x,»«^i   Kt,  *Ua  onnAllonfa  fj\ 

iding  upon  payment  of  tolls.  ^^^^  ^be  canal)  are  allowed  by  the  appellants  to 

n    Bv  spct  177  it  is  PnartPd  ^*^®  the  use  of  certain  deflued  spaces  of  the  Old 

Ji'*  7v  « ^L I  li  w    !r^*  .1        .    .  Wharf  called  *'  Stacking  Grounds,"  for  the  purpose 

2SiiiL1i^'<i^^'d'oSl^^^  of  stacking  and  storing  their  coals,  when  unload«l 

d  the  passages  to  and  from  the  landing  places  thereon,  from  their  boats,  until  required  for  delivery  to  their 

dalso  to  liimt  and  determine  the  extent  of  ground  adjoin-  retail  customers.  Many  of  them  have  offices  erected 

LSI^T^  S'^ifif^  v^J?',  '*"'  *^^  '^''V^'TJ^  there  for  the  transaction  of  their  business.  No  lease 

ifaMM,  ahall  be  at  all  times  kept  .clear  and  imobstructed ;  ,  ,  *  j     x  au^ *-.^i.; ^-^...,.1- 

dalMto  determine  as  weU  the  particular  traders  as  the  bas  ever  been  granted  of  these  Stacking  grounds, 

of  traders  who  shall  be  allowed  to  use  the  several  nor  has  any  rent  ever  been  paid  to  the  appellants 

or  looding  places;  and  also  either  with  or  without  for  the  use  of  them  beyond  the  sums  paid  for 

re  to  demise  or  lease  any  of  the  ground  of  the  said  f^nnavp 

••..^  to  be  used  as  places  of  deposit  for  any  article  or  W'nnage.  1      ^    .     *    ^ 

■naodities  which  shall  be  landed  at  the  said  wharves,  or        16.  A  gangway  or  path,  averaging  about  six  feet 

Mtk  may  be  intended  to  be  conveyed  along  the  canal,  pro-  wide,   is,  by  another  regulation  of  the  appellants, 

IJlthat  in  no  instance  the  rent  for  any  of  the  grounaso  required  to  be  at  all  times  kept  clear  and  uiiob- 

mAmmd  or  leased  for  the  purposes  aforesaid  shall  exceed  ^^    '  j    «,^/   »/^  -i*  j-  •   :     *    au^    *™^    „k^„^ 

yard  per  quarter.  structed    round    and    adjoining    the    two  above- 


the  whole'of  the  ground  of  the  said  wharves  were  casionally  encroached,  and  the  foregomg  regulations, 

t  or  demised  by  the  appellants  at  the  maximum  as  to  the  remaining  of  the  boats,  and  as  to  the  gang- 

nt  of   2d.  per  yard  per  quarter,  the  nett  rental  ways,  are  not  always  enforced.  Certain  other  spaces 

(mid  amount  to  1875/.  Us.  Sd,  in  the  Old  Wharf  always  have  been,  and  necessarily 

12.  The  appeUants  have    the  following  public  are,  also  kept  clear  and  unobstructed  as  carnage  and 

htfves  situate  within  the  respondent  parish :—  other  ways,  and  for  passages  for  the  convenience  of 

The  wharf  in  Paradise-street,  mentioned  in  the  businMs.                        ,  ^    ^,^  -rm^    *      1  .1      v 

?8th  section  of  the  Act  of  5  WUl.  4,  commonly  !"•  The  aescnption  of  the  Old  Wharf  and  the  ob- 

lown  as  and  herein  called  the  Old  Wharf.    2.  The  aervations  made  thereon  in  paragraphs  numbered 

wdeeley-street  Wharf.  8.  The  Oozell-street  Wharf.  13,  14,  15,  and  16,  may  be  tiOcen  as  applicable  in  all 

The  Nile-street  Wharf.    6.  The  Shadwell-street  particulars  to  (No.  2)  the  Bordesley -street  Wharf, 

Tiarf.    6.  The  All  Saints'  Soho  Wharf.    7.  The  aud  (No.G)  the  AU Saints  or  Soho  Wharves,  except 

rescent  Wharf.    8.  Thelckneild  Port-road  Wharf,  that  the  respective  areas  of  the  two  last  mentioned 

id  also  a  private  wharf,  called  Summer-rowWharf.  wharves  are  as  foUows :  that  is  to  say,  the  Bordesley- 

18.  Thefollowingisadescriptionof  theOldWhnrf:  street  Wharf  contains  an  area  of  1^0i,>  yards,  of 


anded  on  the  east  by  Suffolk-street,  and  on  the  18.  It  is  admitted  that  each  of  the  Oozell-street, 

eat  1^  Bridge-street.    The  water  enters  the  wharf  Nile-street  Crescent,  and  Ickneild  Port-road  Wharfs 

the  westerly  end  thereof  under  the  street  called  fronts  to,  and  adjoins  a  part  of,  the  **  canal  proper,** 

-idge-streeL    There  is  a  towing  path  along  each  and  that  the  Shadwell-street  Wharf  fronts  to,  and 

le  of  die  canal  up  to  and  on  the  west  side  of  the  adjoins  a  basin  or  branch  canal  running  at  an  acute 
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angle  out  of  the  '■canal  prnper."  Id  thoBf  casri 
boati  arc,  subject  to  rcstriclions  made  bj  the  ap- 
pellants, moored  in  the  ''  canal  proper  "  or  baiin  for 
couTonieni  times  as  required  for  loading  or  un- 
loading. 

10.  Tlic  BEWssnient  upon  the  wharres  has  been 
made  by  the  re^rpandcnts  upon  the  vhole  area,  each 
taken  as  ■  whulc  as  wharf  land,  and  builitings, 
with  lixturea  and  machinery  attached,  and  deiiTing 
some  addition^  value  from  the  capacity  of  being 
applied  to  such  purposes  as  those  of  u  canal 
company. 

The  appellants  conlcrd  that  thev  nre  only  liable 
to  be  nttd  in  respect  of  the  irbirves  at  a  fuui  having 
regard  to  (he  amount  of  the  wharfage  tolls  actually 
taken  by  them  in  respect  of  the  use  of  the  wharves, 
or  at  all  even's  that  (he  assenfment  should  not 
exceed  the  amount  anihoriscd  to  be  taken,  either  as 
ilemuirage  tolls,  or  by  way  of  rent,  if  the  wharvc* 
were  leased  or  demised  under  the  authority  ot 
sect.  IT7  as  set  forth  in  paragraph  11. 

The  Risessnisnt  mode  by  the  rcspiindents  has  not 
been  limited  tn  the  sum  actually  taken  for  wliaifnce 
tolls,  nur  to  the  sum  tu  which  the  wharfage  and  de- 
murrage tolls  autln'riscd  by  the  Acta  of  Parliament 
lu  bereinbeforc  mentioned  would  amount  if  iti.'i;i:iUy 
taken,  nor  to  the  :um  to  which  the  maximum  rent 
would  amount  if  the  whole  of  the  fnvundof  thet^aid 
wharves  were  leased  or  demised  under  the  authority 
of  sect.  177,  as  set  forth  in  paragraph  11. 

20.  It  is  admitted  thai  in  the  following  table  A., 
coluom  Ko.  -'.  shows  the  a^iseismcnt  tliat  rmttht  to  be 
made  In  respect  of  the  said  whurvei,  if  the  principle 
contended  for  by  the  respondents  is  correct.  Column 
No.  3  shows  the  nniount  at  which  the  same  wharfs 
ought  to  be  asfosfid  if  tbe  apiiellants  are  correct  in 
contending  that  they  are  only  liable  to  bo  rated  in 
Tcapcct  there  f  ^'.t  a  sum,  having  regard  to  the 
amount  of  the  vharfage  tolls  actually  taken  in 
respect  of  the  uitd  of  the  said  wharves.  Column 
Mo.  <  showt  thj  amount,  in  addition  to  column 
Mo.  a.  at  whleh  ilie  same  wharves  ougbi  to  be 
awcMed,  if  the  amount  aulhoriied  by  the  said  Act 
of  Fariiament  to  ha  taken,  and  not  in  tact  taken, 
ought  to  be  included ;  and  column  Ko.  5  shows  the 
amount  at  which  the  said  wharfs  ought  I'l  bs 
aiKsaed  if  the  assessment  ought  to  be  limited  to 
the  manmum  aiuount  of  rent  authorised  to  be 
chafed  under  seot.  177,  if  the  whole  of  the  ground 
of  the  said  wharvi-s  were  demised  or  leased. 
Table  A. 
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31.  If,  however,  the  coutentioiu  of  the  appellants 


mentioned  in  paragraph  19  are  «Tone<ina,  tbta  Iba- 
appellants  contend,  that  haring  regard  to  On  cir- 
cumstances hcieinbefore  stated,  the  total  ana  oC 
the  waterways  or  basins  as  to  each  of  the  saiiX. 
wharves  (except  the  Shadwcll-street  wharf),  and  **v 
total  area  of   the  several  gangwiyi  or  {laths  sai^ 
spares  for  carriasc  and  other  ways   hcreiDhefcn^ 
^ntioned  as  to  each  of  the  s^d  vharres  ou^t  na  ^ 
1x>  included  or  taken  into  account  in  the  vahia.-.. 
>Q,  but  tihouhl  be  deducted  from  tbeDumbcKkf 
,unre  ynrds  which  form  the  area  of  tbe  wlude  otf 
each  of  the  iaii!  wharves,  and  the  appellants  oa|b« 
only  to  be  assessed  as  upon  the  residue  afleToakia^ 
such  deductions. 

~ .  U  i^  admitted  that  in  the  following  table  S^ 
column  Xi'.  2  contains  a  correct  statement  of  tliQ 
total  area  of   each   of   the  aaid  wharves :  ■•^"Tiii 
S  contains  a  correct  itatement   of   the  inn 
of  the  waterways  or  basins  on  each  iif  the  saij 
wharves:  column  Xo.  4  contains  a  correct  staiemegt 
of  the  spaces  which  are  authorised  to  be  kepi  else- 
around   and  adjoining  to   the  said   waterwayi  <t 
basins ;  column  So.  5  omtains  a  correct  statemut 
of  the  spaces  which  are  usually   kept  clear  sal 
unobstructed,  a*  carriage  and  other  ways,  for  pu- 
sages,  and  for  the  convenience  of  business;  coltni 
No.  C  contains  a  correct  statement  of  the  wmd 
I'HCh  of  the  said  wharfs,  after  deducting  the  dddIk 
of  yards  contained  in  the  area  stated  in  coissM 
uumbcred  respectively  3,  i,  and  o. 
Table  B. 


23.  If  tbe  contentions  or  either  of  the 
of  the  appelhints  mentioned  in  paragraph  Xo.  i\  0 
or  is  correcl.  then,  for  the  purpose  of  aacertunai 
the  area  of  each  wharf  fur  assessment  the  ana  ■ 
respectively  shown  in  columns  ;i,  i,  and  S  of  TsUt 
B  of  every  waterway  or  baun,  gangway,  patli,  ui 
space  which,  according  to  the  deciiion  of  Ota  cnnC 
ought  not  to  be  concluded  or  taheninto  account  iatb* 
valuatiou  is  to  be  dr.-ducted  from  the  area  as  Avu 
in  column  No.  2  of  that  table  and  a  reducticm  po* 
portioned  to  the  extent  of  the  area  then  asceitiiari 
as  compared  with  the  area  shown  in  the  said  ddaiim 
Xo.  2  is  to  be  made  in  the  rate. 

21.  With  reganl  to  the  portion  of  the  Rottoi-prt 
reservoir  in  the  respondent  pariah,  and  the  poitMol 
of  thcTitford  feeder  and  the  Smethwick  feeder  ia 
the  same  parish,  the  net  appointment,  if  IhepriDdpk 
contended  for  by  the  respondents  is  correct,  will  ba 
aa  follows,  that  is  to  say  :  The  Kotten-paik  le- 
servoir,  5.".'J/. ;  tlic  Titford  feeder,  a5/. ;  the  Sb^ 
wick  ITeeder,  liSiM.  Whereas  the  appellanta  conW" 
that  these  works  have  no  asscuable  value  bnvn 
what  is  dealt  with  in  rating  the  otho'  partatiftt* 
undertaking. 

2j.  M'ith  rcgurd  to  tbe  engine-ltouKi  tliif  kit 
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bun  uKned  at  the  rent  which  it  is  coniiilcn.tl  b; 
the  mpondents  rcuonable  for  the  <;oinpany  to  pay 
u  1  tcnint  from  year  to  year.  The  appcllunts  con- 
taod  that  they  ought  to  be  aascBu^  according  to  the 
nliwof  Ihc  power  involTed  ia  the  actual  pumping 
work  pnfonned  during  the  year  by  the  co;;iDeB. 
AccordiDg  to  the  mode  adopted  by  the  rcppondciitB 
thctnnuil  ralue  of  tfail  engine  house  ia  44^/.  KToas. 
■nd  SiitiL  net.  According  to  tliG  mode  conteoJcd 
lor  by  ibc  appeUooti  the  annual  value  ia  331.  gtosn 
nd  i'U.  net.  The  aiipellantii  al«o  couteiid  that  the 
nietble  value  uf  the  builJinga  ought  tu  be  ascer- 
tahied  for  the  non-pumping  periods  as  of  a  ware- 
tauf  or  ttoiehoase  fur  machinery  upon  the  princi- 
ple of  the  late  casea  aa  to  cotton  niille.  Upon  tbia 
C'aciplc  the  annual  Tolue  of  the  engine-house  both 
pomping  and  non-pumpiug  periods  will  he  150/. 

ac  With  regard  to  the  canal  proper,  tlie  rcspon- 
deiti  have  oisesscil  the  appellants  as  fuUon' a  fnim 
the  total  of  the  grots  receipts  aluni:  the  vholo  line 
of  the  canola.  The  foUoving  deductions  linve  been 
made:  1.  Kepairs,  ice  breaking,  aatorics,  expenaes 
if  enpncs,  feeders,  reservoir*,  incidental  and  other 


ttm  (if  the  estimated  annual  valneof  all  theappeilants' 
WMki.  Mich  as  reservoirs,  feeders,  buildings,  steam 
tagiDH.  macfainety.  wharves,  &C.,  whioh  luc  usually 
ntcd  wparatcly.  3.  Tcoaitt's  profits  on  the  esti- 
Bal«d  amount  of  temint's  capital  and  depreciation 
n  lua  ilock.  4.  A  reproduction  fund.  The  residue 
is  then  c;tl:en  as  the  total  Tatcablo  value  of  tlivKbole 
line  of  canal  proper  (but  including  rates  and  taxes  J, 
••il  a  part  of  it  is  apportioned  to  the  respondent 
pviihin  the  proportions  of  the  local  to  the  general 
noiptK  to  which  mode  of  apimrtiounient  the  appei- 
liMi  Jo  not  object.  From  tlio  part  so  apponiooed 
afntther  deduction  is  mode  fur  tlic  rales  and  taxes 
ps^iblc  by  the  appellants  in  the  respondent  parish ; 
(bi'  balance  is  then  treated  by  the  respondents  as  the 
Mt  rateable  value  of  the  said  tonnage  aud  weighing 
toUt  in  the  resp-iudent  parish.  Treated  in  this  way 
ftiiagreed  that  the  net  rateable  value  of  the  appcl- 
kits'  tonnage  and  weighing  tolls  in  tlie  respondent 
larish  is  6iV(M.,  nnd  it  U  alto  agreed  that  the  ratc- 
•Ue  value  of  the  Summer-row  Wharf  is  31;!/. 

27.  To  the  nut  rateable  value  of  tho  said  tolls,  so 
•icertaincd,  is  added  a  sum  equal  tu  ttie  total 
aonnal  value  of  such  of  the  works  deduciod  under 
tbe  second  item  of  deductions  as  are  situated  in  the 
ictponiient  parish,  and  the  aggregate  amount  of 
these  two  sums  is  taken  to  be  tlic  net  rateul.le  value 
of  all  the  appellants'  proiierty  in  the  respundent 
parish.  The  last- mentioned  works  (viz.,  those  that 
afe  deducted  under  the  second  item  of  deductions) 
ue  tlie  engine  house,  the  eight  public  wharves  before 
mentioned,  the  portion  of  the  ItotCcn-park  reservoir 
in  the  respondent  parish,  and  the  portions  of  the 
Titford  feeder,  anil  the  Smetbwick  feeder  in  tlie 
Mine  parish. 

The  opinion  of  the  Court  of  Queen's  Bench  is 
requested  upon  the  following  questions: 

I.  Is  tbe  principle  upon  which  the  wharves  are 
aaieMed  by  tbe  respondents  correct?  Ur  is  any. 
Mid  which,  of  the  principle  contended  for  by  the 
k^ellants,  the  correct  one? 

:;.  Is  the  principle  of  assessing  tbe  engine  house 
adopted  by  the  respondents  correct  ?  Ur  is  tliat 
contended  for  by  the  appellants  tbu  proper  one 
to  apply? 

S.  Is  tbe  principle  of  assessing  the  reservoirs  and 
leaders  adopted  by  the  respondents  correct!'  Or 
hare  Ihey  no  assessable  value  beyond  what  is 
dealt  with  ia  ratiog  the  other  parts  of  the  under- 
taking? 

And  It  ha*  been  agreed  that  the  rate  upon  the 
appallanU  io  lespcct  of  Ihc  matters  afurcs^Ud,  shall 
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I  or  amended  in  occonlaiice  with  that 
111  upon  any  priuciplo  tbe  court  may  con- 
'cC,  and  that  llie  cose  may  be  aent  bock  tu 
IS  to  make  the  alteration  or  amendment. 


MoiiL,  Q.  C.  and  Btimitv  now  appeared  for  the 
appellants,  and  contended,  first,  as  to  the  wharves, 
that  a  great  portion  of  the  land   is  covered  with 

r,  and  llnit  bi'ing  so  the  property  is  rated  twice 

;  secondly,  as  to  Che  engine  huuse,  that  it 
should  not  be  assessed  simply,  bnt  in  connection 
ith  the  other  property;  thirdly,  as  to  the  reicr- 
jirs  and  feeders,  that  iJcing  necessari-  for  the  very 
(istence  of  the  canal,  they  were  in  effect  rated  tit 
the  canal : 

Slaltif  V.  CatlUV,«,  OU  L.  J.,  II.  C.  i;t<. 

_  'cant.  Q.  C.  and  limintll,  appeared  for  the  reppon- 
deats,  and  onnicd  that  as  to  the  reservoirs  and 
feeders,  that  being  land  situate  in  the  parish,  they 
arc  liable  to  be  rated.  As  to  the  engine  honse.  that 
it  is  used  for  a  certain  length  of  time ;  nnd  ^a  to  the 
wharfs,  they  have  a  liical  value. 

K.  V.  .Voff  ftiTi-  (Jtimi-imj,  1  M.  *  S.  503, 

CooKDrRS,  C.J. — I  must  say  I  think  Mr.  Keane 
is  right.  You  cannot  give  the  whole  canal,  or  tho<ie 
who  travel  the  whole  lenclh  of  the  canal,  aud  use 
parts  of  the  canal,  a  benelit  at  the  e:(ponse  at  the 
parish.  The  p.irish  is  entitled  to  a  rate  upon  thciiro- 
pcrty  of  the  canal  for  what  occurs  in  Birmingham, 
andfor  the  profltB  which  might  be  m.ide  in  Birming- 
ham, tliat  is  to  sny.  not  only  in  respect  of  the  profits 
which  the  ciinipnny  do  make,  but  in  respect  of  the 
profits  which  the  company  might  make,  but  which 
they  are  pleased  to  forego,  from,  nn  doubt,  a  very  wi*o 
policy,  namely,  that  by  foregoing  those  profits  in 
Birmingham  they  may  m.ike  a  greater  profit  ujion 
the  wliole  area  of  tho'canal.  Therefore  Mr.  Keano's 
contention  is  right,  that  whatever  might  he  the 
value  of  thi*  property  in  Birmingham,  the  com- 
pany which  is  to  make  the  value  that  they  nught 
extract  from  it  with  respect  to  that— to  that 
extent  would  be  rated.  1  have  expressed  my 
opinion  before  that  as  to  the  reservoir  the  mte  is 
right.  With  regard  to  the  engine  house  it  has  a 
certain  value  by  reason  of  the  land  or  the  building 
erected  apon  it.  and  of  Ihc  machinery  attached  Co 
that  building,  all  of  which  is  necessary  for  the  pur- 
pose iif  the  canal.  It  is  situated  in  Birmingham ; 
It  is  only  made  available  and  pnt  to  a  particular  use 
on  certain  occasions,  or,  if  you  like,  in  certain  eon- 
Cingeneics,  nevertheless,  it  must  always  be  there ; 
it  has  a  certain  v?lue  with  respect  to  the  land  nnd 
the  buildings  ujKin  it,  and  the  machinery  perma- 
nently affixed  to  to  it,  and  in  tliat  respect  I  think  it 
ought  to  be  rated,  wlK'ther  it  is  used  all  the  year  or 

Ll'sii,  J.  concurred. 

JmhjmcM Jor  the  raponil'.nts. 

The  Tafk  Vai.e  Railwat  Cositasi  (afqis.)  i: 
Tiioii.ts  Davieh  (rcsp.) 

Raitaag — LoeatArl — Pablicnad  carTitdovir  aTailimj 
— lUpair  (()'  a^raoAa. 

The  Tajf  Val,  Ilalhratj  An,  tchkh  pasicd  in  l/,e  'jotr 
183'i,  emtnim  prorimms  rdativt  to  the  crouip  of 
roads  by  lAe  taid  railieoj/,  and  bg  net,  71  j(  Jirectt 
that  where  any  pub/ir  ur  prii-aU  road  it  crtattd  hy  a 
bridge,  dirtelal  to  be  uiiuk  bg  the  comptmv,  thej/  art. 
fa  i-QHSc  tht  sen)  road  to  be  put  into  good  ana  anb- 
ttantial  "rdtr.  jr.,  and  Mt  Kcli'on  aSo  direct!  Ihut 
ia  all  eax'  tchere  any  pari  oj"  any  private  or  Iraai-reiid 
ihaS  be  intersected  ana  enmedby  the  aaid  Tujf'  I'lr/v 
RailiBiiy,  and  tucft  jiritafc  railKOi/  or  tramroad  AatI 
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The  Taff  Vale  Railway  CoxpAmr  (apps.)  v.  Thomas  Datibs  (retpi 


[Q.B. 


pass  over  or  under  such  private  road,  "  att  the  neces- 
sary bridges,  viaducts,  tunnels,  and  archw€^s,  and  the 
approaches  thereto  shall  be  made  and  kept  in  repair 
by  the  said  comfmny."  The  railway  passed  across  a 
turnpike  road,  which  was  carried  over  the  railway  by 
<i  bridge.  Upon  failure  of  the  company  to  repair  tke 
approaches,  they  were  summoned  before  justices  under 
the  Lands  Clauses  Consolidation  Act  1845,  sect.  130, 
for  such  non-repair  : 

Meld,  that  tine  71  j/  section  of  the  Company's  Act  does 
not  impose  any  liability  upon  tlte  company  to  keep  in 
repair  such  approaches ;  also  that  the  huids  Clauses 
Consolidation  Act  1845,  having  only  a  prospective 
operation,  did  not  apply. 

This  was  a  case  stated  under  the  20  &  21  Vict 
c.  43  by  justices,  upon  an  onlcr  mode  by  them  upon 
the  Tafif  Vale  Kalfway  Company  for  the  repair  of 
the  approaches  to  a  certain  bridge.  The  case  stated 
that  on  tiie  IGth  day  of  April,  a.  i>.  IStiG,  an  infor- 
iiution  laid  by  Thomas  Davis,  thi.*  surveyor  of  roads 
for  the  county  of  Glamorgan,  against  the  Taff  Vale 
i^ilway  Company  for  having  neglected  to  repair 
and  maintain  in  repair  the  approaches  of  the  turn- 
pike-road or  public  highway  leading  to  and  over  a 
certain  bridge  at  a  point  where  the  said  turnpike- 
road  or  public  highway  leading  from  Llandaff  to 
Whitchurch,  near  the  Llandaff  railway  station, 
passes  over  the  Taff  Vale  Railway  into  the  parish 
of  Whitchurch  and  county  of  Glamorgan,  came  on 
to  be  heard  before  us,  the  undersigned,  two  of  Her 
Majesty ':»  justices  in  and  for  the  said  county,  and 
upon  such  hearing  we  determined  that  the'  com- 
plaint of  the  said  Thomas  Davis  was  well  founded 
and  did  order  that  the  said  Taff  \'ale  Railway  Com- 
pany should  repair  the  said  approaches  of  the  turu- 
pike-road  or  public  highway  leading  to  and  over 
the  said  bridge  within  a  period  of  three  weeks  from 
the  date  of  tlie  said,  order,  whereuiwn  the  said  Taff 
Vale  Railway  Company  being  di8»atisfle<l  with  our 
said  determination  as  being  erroneous  in  point  of  law, 
duly  applied  to  us  to  state  and  sign  u  qhsq  setting 
forth  the  facts  and  the  grounds  of  such  determina- 
tion, for  the  opinion  of  the  Court  of  Queen *s  Bench. 
All  necessary  recognisanix*  having  l)een  given  and 
forms  complied  with,  we  do  accordingly  state  and 
sign  the  following  case. 

The  Taff  Vale  Iiailway  Company  were  incorpo- 
rated by  an  Act  i\  Will.  4.  c.  ^'2  (a  copy  of  which  is 
annexed  to  and  forms  part  of  this  ca'se^  under  the 
powers  of  whii-h  the  company  di<I  afterwards  make 
the  railway  and  wurks  thereby  authorised.  Amongst 
other  works  so  uuthorise<l,  the  company  built  a 
bridge  by  means  of  which  they  carried  the  turnpike- 
road  mentioned  in  the  said  information  over  their 
railway,  and  in  order  to  effect  this  they  raised  the 
former  level  of  the  turn  pike- road  gradually  up  to 
the  level  of  the  bridge  with  a  rate  of  aseent  less 
than  that  autliori.'ti.Mi  by  the  said  Act.  The  com- 
pany restored  the  turnpike-road  after  it  had  been 
80  raised  to  goo<l  order  and  condition  within  six 
month.")  fronitheconiniencenientof  the  operation,  and 
the  public  have  since  then  continued  to  use  the  road 
and  pa?s  by  it  over  the  said  railway  by  means  of 
surh  bridge  and  approaches.  From  tliat  time  no 
inconvenience  or  obstruction  to  the  passage  along 
the  turnpike-road  has  been  caused  by  the  manner 
in  which  the  railway  was  made  or  has  been  kept 
in  repair  up  to  the  year  18(14.  This  work  was  coni- 
I)leted  in  the  year  1840. 

By  the  Taff  Vale  Itailway  Act  18,' 7,  a  copy  of 
which  U  annexe<l  to  and  is  to  he  consideretl  as  form- 
ing part  of  this  case,  power  was  given  to  the  Taff 
Vale  Railway  Company  (in  the  4th  section)  to  make 
certain  new  railways  and  works :  and  also  (in  the 
lath  section)  to  alter,  widen,  and  improve  part  of 
the  main  line  of  their  existing  railway,  including 
the  part  which  passed  under  the  bridge'  above-men- 


tioned. This  Act  incorporatei  (by  the  2iid  lectin} 
the  Lands  Clauses  Consolidation  Act  ld45  and  tke 
Railways  Clauses  Consolidation  Act  1845. 

Acting  under  the  powers  of  the  said  Taff  Yale 
Railway  Act  1857,  the  Taff  Vale  Raiivaj  Conpaiij 
did  make  certain  new  railways  and  workf  as  pro- 
vided by  sect.  4  of  such  last-mentioiied  etatot^  sod 
also,  under  sect.  13  of  the  same  Act,  widened  sod 
improved  the  part  of  their  then  ezieting  nilwi^ 
which  passed  under  the  said  brid^;  in  order  te 
widen  and  improve  such  part  of  their  existing  rail- 
way it  became  necessary  to  increaae  the  span  of  tht 
bridge  in  order  to  admit  of  the  widened  niivij 
I>assing  under  it.    The  span  of  toch  bridge  wii 
accordingly    increased    by    the    company    fm 
22ft.  Gin.  to  4oft.  Cin.,  an  increaaed  space  beinp 
thus  afforded  room  for  an  additional  line  of  nik 
was  given,  and  in  increasing  the  span  of  snchlndgfr 
about  twenty  feet  of  the  turnpike-road  over  soda. 
bridge  as  aforesaid  was  cut  away.    From  the  yeir 
184(1,  when  the  said  bridge  was  built,  to  the  yeir 
1804,  the  county  roads  board  for  the  county  sf 
Glamorgan  have  always  maintained  and  repaired  » 
much  of  the  said  turnpike-road  as  was  not  actnal|f 
upon  the  said  bridge,  including  that  part  of  the  rati. 
which  forms  the  approaches  to  the  bridge.    On  tte 
other  hand  the  Taff  Vale  Railway  Company  ham 
from  the  time  when  the  said  bridge  was  constradal. 
till  now  kept  the  said  bridge  itself,  and  the  surfses 
of  the  turnpike-road  upon  the  bridge,  in  good  anA. 
sufficient  repair. 

In  18(>4  tlie  question  arose  which  has  resulted  iiu 
the  present  proceedings. 

The  County  Roads  Board  contend  that  the  Tsff 
Vale  Railway  Company  are  liable  to  repidr  ths 
approaches  of  the  said  bridge  and  the  surface  off 
the  turnpike-road  upon  those  approaches,  and  from 
that  time  have  ceased  to  repair  the  surface  of  thoM 
approaches.    The  Taff  Vale  Railway  Company  con- 
tend that  they  are  not  so  liable,  and*  have  refused  ta 
repair  the  surface  of  the  said  approachet. 

Tlie  surface  of  the  turnpike-road  upon  tke 
approaches  to  the  said  bridge,  viz.,  upon  U» 
extreme  edge  of  the  masonry  and  abutments  of  thi 
bridge  to  a  distance  of  3(X>ft.,  measured  along  thi 
road  away  from  the  bridge  is  out  of  repair,  bat  tte 
raised  approaches  themselves  (except  the  smfia 
thereof),  are  in  good  repair  and  so  are  the  siid 
bridge  and  the  surface  of  the  road  upon  it  Hi 
part  so  out  of  repair  extends  on  each  side  of  the 
bridge  ;{(X>ft.  beyond  the  points  at  and  from  whk^ 
towards  the  bridge,  the  turnpike-road  was  raised  in 
the  year  1840  in  order  to  carry  the  road  over  the 
said  bridge. 

The  question  for  the  opinion  of  the  court  it, 
whether  the  Taff  Vale  Railway  Company  is  liable 
to  repair  any  part  of  the  surface  of  tlie  tumpike- 
n)ad  beyond  the  limits  of  the  said  bridge  itaeif ;  and, 
if  so.  whether  their  liability  to  make  such  repair 
extends  to  the  surface  of  all  such  part  of  the  road  u 
was  raised  in  the  year  1840,  or  to  any,  and  what, 
other  distance,  measured  along  the  said  road  from 
the  said  bridge. 

If  the  court  should  be  of  opinion  that  the  Taff 
Vale  Railway  Com])any  are  not  liable  to  repair  any 
part  of  the  surface  of  the  turupike-road  beyond  tlie 
limit  of  the  said  bridge,  then  our  decision  and  order 
is  to  be  quashed. 

If  the  court  should  be  of  opinion  that  the  com- 
pany are  liable  to  make  such  repair,  but  that  their 
liability  extends  to  the  surface  of  all  such  part  of 
the  road  as  was  raised  in  the  year  1840,  or  to  soom 
other  distance,  then  the  matter  is  to  be  remitted  to 
us  with  the  opinion  of  the  court  thcaeon,  or  sock 
amended  order  may  be  made  as  the  court  shiU 
think  fit. 

T.  W.  BOOKBB. 

Geobqx  C.  WiLuua 


UAaiSTBATBS'  CASES. 
Rm.  V.  TsB  MBnopoLtTjkv  Boaud  op  Wobkb. 


■} 

ha  Taff  Vftle  lUUwaj  Act  (li  Will,  t,  c.  8Z, 
),  puMil  in  1836,  it  li  eaacled  by  mcC  C7, 
3CTC  the  railway  ahall  croas  anf  turnpike- 
'  highway,  either  inch  tumpike-road  or  high- 
all  be  carried  over  the  said  railway,  or  the 
ihraj  shall  be  curled  over  the  said  tumpike- 
!  bigfaway,  at  the  expeoM  of  the  said  com- 
»  meant  oT  a  bridfre,  where  not  otherwise 
M  for  by  the  Act.  The  58th  section  prarides 
I  span,  &c.  of  any  such  bridge.  The  71st  eec- 
OKts  that  in  all  cases  where  in  exercise  of  the 
1  of  the  Act  any  part  of  any  carriage,  tram, 
ne-road,  either  public  or  private,  shall  bo 
■Kceisary  to  bo  gone  scroif,  the  company 
X  their  own  expense,  before  any  sucli  road 
eso  gone  across,  &c,,  cauaea  good  and  soffl- 
oad  to  be  set  out  and  made  instead  of  such 
)  gone  across,  &c.,  and  shall  cause  such  new 
ibeput  into  good  and  aubstantial  order  and 
ioD.  And  wliere  such  road  so  gone  across,  &e„ 
»  a  tumpike-road,  the  substituted  road,  it 
«iy,  shall  be  so  made,  and  the  princii»l  road, 
i  vitliin  six  calendar  months  after  the  com- 
iKDt  of  such  operation. 

B  kll  ca«e«  wh0r«,  In  exercise  of  tbfi  pcnrors  bsrvbj 
lUrnrt  <a  uy  priTEte  niln;  or  timmrad  ih^l 
•setsd  uid  ctwed  bjr  the  said  Titt  \ila  Bailwir. 
Irate  p»ilmij  or  tramwaj  nuf  be  w  Istenaoted  ud 
.  .  ,  «nd  lUl  ths  necewT  bridge.,  rindncts, 
,  ud  irchwmri,  ud  the  appranchee  thorato  ihall 
iSBd  kept  in  repeii  by  the  i^  oempatij',  ftc. 
le  year  1857  the  Tatf  Vale  Railway  Company 
ed  an  additional  Act  of  Parliament  Uie  20  6, 
t.  c  163  (priraie),  which  glres  the  company 
to  widen  certain  portions  of  their  line;  and 
Jon  S  incorporates  the  Lands  Clauses  Con- 
ion  Act  1845,  and  the  Railway  Clauses  Con- 
ion  Act  1845,  the  46th  section  of  which  latter 
sets  that  "If  the  lioe  of  the  railway  cross 
mpikc  road  or  public  highway,  then  (except 
Jtherwise  proTided  by  the  special  Act)  either 
lad  shall  be  carried  over  the  railway,  or  the 
'  shall  be  carried  OTer  such  road  by  means  of 
{«,  of  the  height  and  width  and  with  the 
or  descent  by  this,  or  the  specTal  Act,  in  that 
provided ;  and  such  bridge,  with  the  imme- 
ipproacbei,  and  all  other  necessary  works 
«d  therewith  shall  be  executed,  and  at  nil 
berealter  mainlained  at  the  expense  of  the 
ly."  &c.  By  sect.  130  of  the  Lands  Clauses 
dation  Act  1843,  penalties  imposed  by  snch 
any  special  Act  incorporated  therewith,  are 
able  upon  summaiy  conviction  before  jus- 

tly,  Q.  C.  iH.  G.  Allen  with  him)  now  ap- 
in  support  of  the  order  of  justices,  and 
led,  first,  that  upon  a  correct  reading  of  the 
iion  of  the  company's  first  Act— the  e  Will.  4, 
)c*l)— they  were  under  an  obligation  to  repair 
iroaches  to  the  1iridf« ;  secondly,  that  if  not 
irtue  of  that  Act,  yet,  as  the  company  had 
their  line  at  the  pwnt  where  it  ia  intersected 
bridge,  and  had  in  fact  altered  the  bridge 
;bey  were,  under  the  proviiioni  of  the  46th 
of  the  Railway  Clauses  Consolidation  Acl 
hkh  are  incorporated  in  the  subsequent  local 
M  20  £  21  Vict.  c.  153),  bound  to  maintain 

a,  for  the  appellant.  xTgatA  that  the  71st 
of  the  company's  first  Act  imposes  upon 
le  duty  of  keeping  in  repair  only  such  roads 
lentioned  in  the  second  half  of  the  section, 
,  njprivatt  rniVioay  or  tramrDod,  and  that  as 
Jway  Claoae*  Consolidation  Act  IB45  wa*  not 
•ziatence  and  has  only  a  prospective  opera- 
cannot  opcnte  npon  approaches  to  a  tnidge 
etid  nndtr  the  company'a  flnt  local  Act. 


[Q.  B. 


He,  moreover,  argued  that  as  the  aurfsce  of  the 
bridge  and  its  approaches  had  not  been  interfered 
with  by  the  works  effected  under  the  second  local 
Act  of  thecompany,  the20&21  Vict.c  153  (local), 
the  additional  wid^  of  the  line  having  been  added 
by  cutting  away  from  under  the  turnpike  road,  and 
in  LIU  way  by  affecting  the  surface,  no  new  liability 
had  been  incurred  by  them. 

Memuty,  Q.  C-  was  heard  in  reply, 

CocKBrRH,  C.  J. — Upon  reading  the  Tist  section 
of  the  first  local  Act,  il  is  clear  that  it  cooiaius  two 
distinct  pieces  of  legislation.  The  first  applies  to 
roads  in  general,  and  with  reference  to  theui  there 
is  no  provision  impoaing  an  obligation  upon  tlie  com* 
penytokeepUiemin  repair.  The  second  part  appliea 
to  private  railways  and  tramroads,  and  as  to  these  the 
company  are  required  to  keep  tlie  new  appniachea 
continually  in  repair.  It  would  be  a  monstrous 
construction  to  hold  that  the  71st  section  applies  to 
this  case.  Then  the  simple  question  is  this — 
whether  the  company,  by  acting  under  their  second 
Act,  have  broaght  tfaemiselvet  under  the  operation 
of  the  general  Act,  namely,  the  Railway  Clauses 
Cousolidation  Act?  Upon  that  we  must  have 
further  information,  and  the  case  must  go  back  in 
order  that  we  may  know  whether  the  company,  in 
effecting  their  alterations,  have  in  any  way  altered 
or  affected  the  surface  of  the  approaches.  If  tbey 
hare  not  done  so.  we  shall  probably  hold  that  the 
general  Act  does  not  apply. 

LcsB,  J.— I  am  of  the  same  oinnion.  lliere  can 
be  no  doDbt  that  the  71st  clause  only  applies  to  the 
private  roads  referred  to  in  the  latter  half  of  the 

section.  But  it  is  worthy  of  remark  that,  even  iC 
it  does,  this  order  cannot  be  supported  upon  that 
ground,  as  there  is  no  jurisdiction  given  to  justices 
under  that  Act  to  make  any  such  order ;  their 
jurisdiction  being  given  by  the  Lands  Ulaosea 
Consolidation  Act  1845,  which  was  not  then  in 
existence- 

H^utyEH   and  HArss,  JJ.  concurred  upon  the 

latter  point. 

CoK  to  &e  rviitttd  to  tht  jvitica. 

Attorneys  for  the  appellant*,  Uakon  and  l^aetr, 
Cardiff. 

Attorney  for  the  respondent,  MatAtm,  CaidifC. 


Rao- 


Wtdaudas,  Nm.  11,  X6U8. 
;.  Tbb   Metsopoutut    BO^ISD    (. 


Works. 


Paor-rafe  —  Btn^fidal  occupation  —  Tht  ilelnyiolilan 
Board  of  Worlct—Aueuintnt  of  xicen  and  otiier 
Koria  cotmtcttd  duretcidi. 

Tht  Mttnpolilan  Board  oj  World  wen  anahltled 
mder  tht  18  j-  lU  Vict.  c.  120  (aweaifaf  lig  vuriom 
lubuqiuM  AcU),  far  Hit  local  mmagtuwnl  of  1^ 
mttrmoUt  in  rt^KCt  of  tht  ttioeragt,  iv^  and  aU  tit 
txitUng  itteat,irith  poicerttomaLt  additional uvtn, 
iTfre  vattd  in  thrm.  Powtrt  wtre  alio  confemd 
v/ion  thtm  toraiitby  borrowing,  a  large  tiM  of  laoniy 
to  U  applied  only  in  jmipaeat  of  tht  exnentet  of  tht 
Korkt,  to  be  repaia  ia  a  certain  immber  of  ytart. 
daring  Kiiehpviodjiir  thtparpate  ofpaginpojfand 
paying  tht  inttnit  MpoB  tht  XUM,  thei/  were  emputpertd 
to  levy  a  rate  of  a  ctrlai*  tun  in  the  pound  upon  lie 
wholt  of  tht  Metrvpelii.  In  purtuance  of  tluie  pOKtrtt 
the  board  amnmced  the  eoBMtmclien  of  the  aemert 
and  other  neoatary  xorlct,  namdy,  underground  iactr$, 
a  ahitrf  and  engine-houe,  pimping  ttation,  lay-bj/ 
Jar  bar^  ^v.  TTtt  board  derived  no  projil  or  adcan- 
taje  from  any  of  the  woria,  tht  whole  Uini/ maintained 
oitof  tht  yitnii  nt>s«if  ia  purtaanot  of  the  liaiutoty 
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powers.  The  who/e  of  these  worL^  (^includinff  the 
setcers)  hnvimj  fteen  ass^Ased  to  the  rati'  for  the  reliej 
of  the  poor  in  the  parish  oj  Ureenv^ich^  in  which  they 
were  situate : 

Held,  firsts  that  as  regards  the  sewers,  as  they  are  vol 
the  subject  of  a  henejicial  occupation^  they  are  not 
rateable ;  secondly^  that  as  regards  the  other  property, 
it  wwi  properly  assessrxl. 

Tills  was  an  appeal  bj  the  Afetropolitan  Board  of 
Works  airuinst  a  poor-rate,  which  came  on  for  trial 
at  the  Kent  Midsummer  Sessions,  186G,  when  the 
rate  was  confinned  subject  to  the  opinion  of  this 
court. 

The  churchwanlens  and  overseers  of  the  parish  of 
Greenwich,  in  accordance  with  a  Taluation  list 
made  by  the  vestry  of  the  said  ]>arish,  assessed  the 
board  as  follows  [The  rate  was  in  the  usual  form, 
and  it  is  necessary  to  refer  only  to  the  several 
descriptions  of  the  property  assessed  as  follows]  : 

Description  of  property.— Wliarf  and  encrino-house  in 
Nomian-roa'l,  puinpm;;;  bLation,  Umd  whiirf.  lay-by  for 
barijros,  tramwitys,  two  on:;ine-Lonfles,  four  utouni  uunues, 
Ixiiier  house,  cliiuuiey  stack,  two  lilrli  lioisU,  coiH  Blieds, 
ami  dwcl1iu;j^-hou9c  in  Nortliijole-laiii?.  T-Aml  tjflonpiod  by 
Bouthern  higb  lov<»l  sewer.  Laud  0(;c;iine«l  by  goutliem  low 
level  sower.    I^ind  occupied  by  the  southern  outfali  aewcr. 

The  case  stated  as  follows : 

The  appellants  are  the  Metropolitan  Board  of 
Works,  constituted  ami  incorporateil  by  the  Act  of 
Parliament,  18  &  10  Vict.  c.  120  (amended  by  19  &  L>0 
Vict.  c.  112,  21  &  22  Vict.  c.  104,  25  &  2G  Vict. 
c.  102,  20  &  27  Vict.  c.  CS,  and  2S  Vict.  c.  10),  for 
the  local  management  of  tlie  metropolis  in  respect 
of  the  sewerage  and  drainage,  and  the  paving, 
cleansing,  lighting,  and  improvements  thereof.  The 
respondents  are  the  churchwardens  and  overseers  of 
the  parish  of  Greenwich,  who,  under  an  Act  of 
0  Geo.  4,  c.  43,  hare  power  to  levy  certain  rates  for 
the  relief  of  the  poor,  and  for  general  purposes 
within  the  paid  parish. 

By  the  135th  section  of  the  18  &  10  Vict.  c.  120, 
it  was  enacted  that  the  main  sewers  then  vested  in 
the  Commissioners  of  Sewers  of  the  City  of  London, 
and  in  tlio  Metropolitan  Commissioners  of  Sewers 
respectively,  with  the  walls,  defences,  banks,  outlits, 
•luices,  flaps,  penstocks,  guUeys,  grates,  works,  and 
things  thereunto  belonging,  and  the  materials 
thereof,  with  all  rights  of  way  and  passage  used 
and  enjoyed  by  such  commissioners  respectively 
over  and  to  such  sewers,  works,  and  things,  and  all 
other  rights  concerning  or  incident  to  such  sewers, 
works,  and  tilings,  should  be  vested  in  the  Metro- 
]X)litan  Board  of  Works,  and  such  board  should 
make  such  sewers  and  works  as  they  might  think 
necessary,  preventing  all  or  any  'part  of  the  sewage 
within  the  metropolis  from  flowingor  passinginto  the 
river  Thames  in  or  near  the  metropolis,  and  should 
cause  such  sewers  and  works  to  be  completed  on  or 
before  theOlst  Dec.  18G0,  and  should  also  make  such 
other  sewers  and  works,  and  such  diversions  or  altera- 
tions, of  any  existing  sewers  or  works  vested  in  them 
under  that  Act,  as  they  might  from  time  to  time 
think  necessary  for  the  effectual  sewerage  and 
drainage  of  the  metropolis ;  and  should  discontinue, 
close  up,  or  destroy  such  sewers  for  the  time  being 
vested  in  them  under  this  Act  as  they  might  deem 
unnecessar}' ;  and  such  board  should  from  time  to 
time  repair  and  maintain  the  sewers  so  vested  in 
them,  or  such  of  them  as  might  not  be  discontinued, 
closed  up,  or  destroyed  as  aforesaid. 

And  the  section  further  enacts  that  the  said  board 
should  cause  the  sewers  vested  in  them  to  be  con- 
structed, covered,  and  kept,  so  as  not  to  be  a 
nuisance  or  injurious  to  health,  and  to  be  properly 
cleared,  cleansed,  and  emptied ;  and  for  the  purpose 
of  cleansing  cleaning,  and  emptying  the  same,  they 
might  construct  and  place  either  above  or  under- 
ground, such  reservoirs,  sluices,  engines,  and  other 


works  as  might  be  necessary ;  and  might  came  the 
sewage  and  refuse  from  such  sewers  to  be  sold  ao& 
disposed  of  as  they  might  see  tit,  but  so  as  not  t»> 
create  a  nuisance,  and  the  money  arising  therebj- 
should  be  applied  towards  defraying  the  ezpenic» 
of  such  board. 

By  the  Act  of  21   &  22  Vict,  c  104,  s.  I,  i^ 
was  enacted  that  the  Metropolitan  Board  of  Work^ 
should  cause  to  bo  commenced  as    soon  as  miglife 
be  after  the  passing  of  that  Act,  and  to  be  cairieS. 
on  and  completed  with  all  convenient  speed,  accord-^ 
ing  to  such  plan  as  to  them  might  seem  proper, 
necessary  sewers  and  works  for  the  improvement 
the  main  drainage  of  the  metropolis,  and  for 
venting  as  far  as  might  be  practicable  the  sewage 
the  metropolis  from  passing  into  the  river 
within  tlie  metropolis ;  and  by  the  same  Act  power 
given  to  the  Metropolitan  Board  to  raise  a  sum 
money  not  exceeding  3,000,000/.  (sect.  4),  to  b^ 
guarrautccd  by  the  Treasury  (sect.  0),  and  applied 
only  in  payment  of  the  expenses  of    the  works 
executed  under  this  Act  (sect.  8) ;  and  the  Metio- 
politxm  Board  of  Works  was  directed,  for  the  pur. 
XK)8es  of  that  Act  during  forty  years  from  thepsMuy 
of  that  Act,  to  levy  a  rate  of  3</.  in  the  pound  on 
the  annual  value  of  the  whole  of  tlie  property  in  the 
metropolis  (sect.  10)  to  be  called  the  '*  Metropob 
Main  Drainage  Hate "  (sect.  11) ;  and  by  sect. li,H 
was  declared  that  for  the  purpose  of  the  assesimeati 
under  that  Act,  all  the  parts  of  the  metropolis  ihooM 
be  deemed  to  bo  equally  beneiitod  by  the  expes- 
diture  under  that  Act. 

By  the  Idth  section  of  the  said  Act  it  was  entetai 
that  an  account  should  be  opened  in  the  bookiof 
the  governor  and  company  of  the  Bank  of  £nglial 
for  the  purposes  of  that  Act,  in  the  names  of  oA 
officers  or  pirsons  as  the  CTommissioners  of  Ha 
Majesty's  Treasury  might  direct,  and  such  aoeonu 
should  be  deemed  a  public  account ;  and  all  mooeyi 
payable  under  the  precepts  of  the  MetropolitiD 
Boiml  of  Works  in  respect  of  the  metropolis  miia 
drainage  rate  should  be  paid  into  the  Bank  of  £b|> 
land  to  such  account;  and  the  dividends  and  inome 
arising  from  the  investments  of  any  such  moHfi 
under  that  Act,  and  tlie  produce  of  the  sale  iran 
time  to  time  of  such  investments,  and  all  moM|i 
borrowed  for  repayment  until  applied  forforUat 
purpose,  should  bo  i>aid  into  the  Bank  of  Engbod 
to  the  said  account. 

By  the  10th  section  of  the  said  Act  it  was  enacted 
that  all  moneys  paid  to  the  credit  of  the  said  scooont 
should  be  from  time  to  time  applied  in  payment  d 
the  interest  of  the  moneys  borrowed  under  that  Atf^ 
and,  subject  thereto,  in  or  towards  payment  of  ssy 
moneys  so  borrowed  which  for  the  time  being  migirt 
be  payable,  or  the  purchase  of  bonds,  debentures^  or 
securities,  whereby  any  such  moneys  were  secured 
for  the  purpose  of  the  extinction  thereof;  and  sii^ 
surplus,    after  answering  the  purposes   aforeetid. 
shouhl  be  invested  in  government  securities  in  nch 
manner  as  the  Commissioners  of  the  Treasury  nu^t 
think  fit  and  direct,  and  such  investment  should  be 
sold  when  and  as  the  said  Commissioners  of  the 
Treasury  might  direct.    And  by  sect.  22  of  the  aid 
Act  it  Vas  enacted  that  if  the  amount  nissbke 
under  that  should  have  been  raised  and  paid  off  l^ 
means  cJ  the  rates  levicl  under  the  Act  beiote  the 
expiration  of  the  said  period  of  forty  years,  the 
Metropolitan  Board  of  Works,  with  the  consent  of 
the  Commissioners  of  Her  Majesty's  Treasuiy,  sbonid 
discontinue  the  assessment  for  the  metropolis  msin 
drainage   rate,  and  any  surplus  of    the   maa^ 
arising  from  the  rates  levied  under  that  Act  vhteh 
might  remain  after  such  imyment  should  be  appli- 
cable towards  defraying  the  expenses  of  such  board. 

By  the  Act  of  the  2G  &  27  Vict.  c.  68,  the  Mein) 
politan  Board  of  Works  was  empowered  to  boROV. 
with  the  consent  and  in  manucr  provided  and  sab- 
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ject  tu  theconditioDs  contained  in  the  last-mentioned 
Act.  any  eum  of  money  not  exceeding  in  the  whole 
ly300.0<'K)/^  in  addition  to  the  sums  by  that  Act 
aathoriscd  to  be  borrowed ;  and  by  the  Act  of  the 
Sd  Vict.  c.  10  the  time  for  borrowing  was  extended 
tothe3l8tDec.  18G7. 

The  Metropolitan  Board  of  Works,  in  pursuance 
of  the  directions,  and  under  the  powers  given  to 
ADd  conferred  on  them  as  afores:iid,  commenced 
tiie  conBtruction  of  a  system  of  sewers  to  intercept 
the  drainage  of  tho  metropolis,  connected  with 
vamping  stations  by  means  of  wlilch  the  sewage  is 
lifted  from  a  lower  to  a  higher  level,  and  ultimately 
diicharged  at  a  point  many  miles  down  the  Thames. 
The  8ewcrs,  except  at  the  pumping  stations,  pass 
vnder  the  public  highways  of  the  metropolis,  or 
voder  land  in  which  the  Metropolitan  Board  of 
Works  have,  except  as  herein  appears,  no  property 
liiatCTcr.  The  pumping  stations  arc  erected  uix)n 
liDd  the  property  of  the  Metropolitan  Board  of 
Worlu,  but  are  used  solely  as  part  of  the  metro- 
politan iiuiin  drainage  and  intercepting  scheme.  The 
eonrse  of  the  sewers  and  the  situation  of  the 
I  different  pumping  stations  is  shown  upon  the  plan 
I  Birkcd  A,  annexed  hereto,  which  is  to  be  taken  as 
fonnin;;  part  of  this  case. 

The  whole  of  the  said  works,  both  on  the  northern 
nd  southern  sides  of  the  river,  are  designed  and 
intended  to  carry  out  the  purposes  specified  and  set 
forth  in  the  ^letropolis  Management  Act  It^.^o,  and 
the  Metropolis  Management  Amendment  Act  1802, 
the  main  objects  being  the  improvement  of  the 
Bain  drainage  of  the  metropolis  and  the  purifica- 
tion of  the  Thames,  by  the  interception  of  the 
•wage,  so  as  to  prevent  It  as  far  as  may  be  practi- 
criilefrom  flowing  into  and  polluting  the  river  within 
the  metropolis,  and  the  discharge  of  the  same  as  in 
the  last  iiaragraph  mentioned.  All  tho  sewers 
ihown  on  the  plan  A,  north  and  south,  discharge 
themselves  by  the  works  constructed  under  the 
above  Acts,  on  tho  north  side  of  the  river  at  a 
point  without  the  limits  of  the  metroix)lis,  and  on 
the  south  side  of  the  river  at  a  point  about  one  mile 
beyond  the  limits  of  tho  metropolis,  as  defined  by 
the  first-mentioned  Act. 

The  assessments  bcreinbefore  set  forth  ore  made 
bk  respect  of  a  pumping  station  and  certain  lengths 
of  lewci^,  forming  part  of  the  said  metropoUtan 
main  drainage  and  intercepting  scheme,  and  situate 

00  the  south  side  of  the  river  Thames,  and  within 
the  parish  of  Greenwich. 

Tbe  proi)erty  comprised  in  assessment  No.  870  is 
hdd  by  tho  Metropolitan  Boanl  of  Works  under 

1  lease  of  which  seven  years  remain  unexpired. 
Hftc  wharf  and  engine-house  were  erected  for  a 
temporary  purpose,  as  part  of  the  metropolitan 
nain  drainage  and  intercepting  scheme,  and  were 
n  the  occupation  of  the  board  before  and  at  the 
ime  of  the  making  the  rate,  but  are  no  longer  used 
iy  the  said  Board  of  Works  for  any  purpose  what- 
fver.  The  land  included  in  this  assessment  was 
ated  before  the  board  took  possession  of  it. 

The  property  comprised  in  assessment  No.  878 
I  freehold  property  of  the  Metropolitan  Board  of 
^orks,  and  consists  of  ;ia.  3r.  20p.  of  land, 
rhich  was  purchased  by  tliem  for  97o0/.,  and  on 
rhich  have  been  erected  engine-houses  and  other 
luldings  and  works,  part  of  the  said  pumping 
tation  described  in  tho  rate,  and  used  solely  for  the 
urpoees  of  the  said  main  drainage  intercepting 
cheme.  There  is  also  a  dwelling  house,  which  con- 
ists  of  six  rooms,  in  which  the  manager  of  the 
aid  pumping  station  is  compelled  to  Uve  imder 
lit  agreement  with  the  board,  and  for  which  he 
i^s  no  rent,  and  which,  if  rateable  at  all,  is  only 
t  the  rateable  value  of  20/.  A  portion  of  the  land 
I  laid  out  as  a  gaxden ;  tliero  are  also  coal-sheds, 
kwerooms,  workiihopB,  tramways,  tumable  cranes, 


wharf,  and  lay-by  for  barges.  The  pumping 
station,  with  the  machinery,  engines,  works,  &c., 
cost  about  0400/.  Tho  land  included  in  this  assess- 
ment was  rated  before  the  board  took  jiossession 
of  it. 

The  property  comprised  in  assessment  No.  87!^ 
is  part  of  the  southern  high  level  sewer,  990  feet 
in  length  in  the  parish  of  Greenwich,  and  which 
for  725  feet  runs  under  land  which  is  not  tho 
property  of  the  ^letropolitan  Board  of  Works,  and 
for  the  remaining  205  feet  under  land  which  is  com- 
])ri3ed  in  assessment  No.  878.  The  total  length  of 
this  sewer  is  5}  miles.  It  commences  at  Clap- 
ham,  and  runs  through  Clapliam,  Southwark, 
Brixton,  Camberwell,  Peckham,  Ilatcham,  and 
Deptford,  and  terminates  at  the  pumping  station  at 
Greenwich,  and  it  drains  an  area  of  20  square 
miles,  including  Tooting,  Streatham,  Brixton,  l)ul- 
wioh,  Camberwell,  Peckham,  Norwood,  and  Syden- 
ham. This  sewer  is  constructed  of  sufficient 
capacity  to  carry  off  all  the  flood  waters,  so  as 
entirely  to  intercept  them  from  the  low  and  thickly 
populated  district  before  mentioned,  which  was 
tide-locked  and  subject  to  floods. 

The  property  comprised  in  assessment  No.  880 
is  part  of  the  southern  low  level  sewer,  230  feet  in 
length  in  the  parish  of  Gre<>nwich,  which  for  45 
feet  runs  under  land  which  is  not  the  property  of 
the  Metropolitan  Board  of  Works,  and  for  the  re- 
maining 185  feet  under  land  which  is  comprised  in 
assessment  No.  878.  The  total  length  of  this  sewer 
is  about  10  miles.  It  commences  at  High-street, 
Putney,  and  runs  through  Wandsworth,  Battersea, 
Kennington,  Camberwell  and  Deptford,  and  termi- 
nates at  tho  pumping  station  at  Greenwich,  and  it 
drains  an  area  of  about  20  square  miles,  in- 
cluding Putney,  Battersea,  Lambeth,  Newinjiton, 
Southwark,  Bermondsey,  Rothcrhithe,  and  Dept- 
ford, the  surface  of  which  is  mostly  below  the  level 
of  high  water,  in  many  places  five  or  six  feet,  it 
having  at  one  time  been  completely  covered  by  tho 
river  Thames.  In  this  district  the  old  sewers  had 
but  little  fall,  and,  except  at  the  period  of  low  water, 
were  tide-locked  and  stagnant.  After  long  continued 
rain  they  became  overcharged  and  were  unable  to 
empty  themselves  during  the  sliort  period  of  low 
water ;  the  waters,  therefore  were  constantly  accu- 
mulating, and  many  days  frequently  elapsed  after 
the  cessation  of  rain  before  the  old  sewers  could 
be  entirely  relieved,  the  sewage  in  the  interim 
being  forced  into  the  basements  and  cellars  of  tho 
houses.  These  defects  contributed  to  render  the 
district  most  unhealthy ;  but  the  construction  of  the 
low  level  sewer  has  rendered  the  district  as  dry  and 
free  from  disease  as  any  i>ortion  of  the  Metropolis. 

The  property  comprised  in  assessment  No.  881 
is  part  of  the  southern  outfall  sewer,  11,072  feet  in 
langth  in  the  parish  of  Greenwich,  and  runs 
under  land  which  is  not  tho  property  of  the 
Metropolitan  Board  of  Works.  This  sewer  is 
about  7^  miles  in  length.  It  commences  at  the 
pumping  station  at  Greenwich,  where  it  receives  the 
sewage  brought  there  by  the  high  and  low  level 
sewers,  and  terminates  at  the  river  Thames  at  Erith. 
The  sewage  from  the  low  level  has  to  be  pumped  up 
from  such  sewer  from  a  depth  of  18  feet,  sucli 
sewer  being  about  tliat  depth  below  the  level  of  the 
bottom  of  the  outfall  sewer.  The  whole  of  tho 
sewage  on  the  south  side  of  the  Thames  passes 
through  the  pumping  station  into  this  outfall  sewer. 

Tho  whole  of  the  propert}'  comprised  in  the  said 
assessements  is  delineated  and  described  in  the  map 
or  plan  marked  B,  annexed  hereto,  which  is  to  be 
taken  as  jMirt  of  this  case,  and  is  held,  occupied,  and 
used  by  the  said  board  in  the  manner  and  for  the 
purposes  herein  set  forth,  and  not  otherwise. 

The  late  Commissioners  of  Sewers  never  were 
rated  to  the  relief  of  the  poor  in  respect  of  the 
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sewers  or  works  connected  therewith ;  and  the 
Metropolitan  Board  of  Works  hare  ncTer  hitherto 
been  rated  in  respect  of  the  sewers,  but  they  have 
been  rated  in  the  parish  of  Greenwich  for  a  wharf, 
engine-house,  and  pumping  station  connected  with 
the  said  sewers. 

Theappellants  have  not  derired,  nor  do  they  derire, 
any  profit  or  adrantage  from  the  said  drainage  and 
intercepting  works  except  as  herein  stated,  but  the 
whole  arc  maintained  out  of  the  funds  raised  in 
pursuance  of  the  Acts  hereinbefore  mentioned,  and 
carried  on  for  the  purposes  in  the  said  Acts  speci- 
fied and  set  forth.  By  an  Act  of  the  28  Vict.  c.  121, 
which  was  passed  on  the  19th  day  of  June  18G5,  and 
which  is  to  be  taken  as  forming  part  of  this  case, 
power  was  given  to  a  company,  under  and  subject 
to  the  provisions  of  the  said  Act  to  utilise  the 
sewage  collected  in  the  main  outfall  sewers 
on  the  northern  side  of  the  Thames  and  the 
benefit  of  a  certain  agreement,  a  copy  of  which  is 
set  out  in  the  schedule  of  the  said  Act,  and  all  the 
obligations  and  engagements  undertaken  thereby 
were  transferred  to  the  said  company  (sect.  115); 
and  it  was  provided  that,  after  certain  payments 
therein  specified  had  been  made,  the  Metropolitan 
Board  of  Works  should  receive  a  certain  share  of 
the  net  profits  of  the  said  company,  but  no  money 
WAS  to  be  received  from  the  said  company  until  the 
expiration  of  four  years  from  passing  of  the  said 
Act,  and  any  money  thereafter  to  be  received  by  the 
board  was  to  be  applied  generally  in  aid  of  the  rates 
of  the  metropolis.  The  works  authorised  by  the 
said  Act  are  unfinished.  There  are  only  about  two 
miles  out  of  about  thirty-six  completed,  and  no  profit 
has  hitherto  been  made  by  the  utilisation  of  the  said 
sewage  by  anyone,  and  no  money  has  been  received 
from  the  said'  company  by  the  Metropolitan  Board 
of  Works. 

The  sum  of  ,S,0(KM'K)0/.,  the  repayment  of  which  has 
been  duly  guaranteed  by  the  treasurer  is  now  due  and 
owing  by  tlie  api>ellants  for  principal  moneys  bor- 
rowed under  the  t*aid  Acts  and  exi)ended  on  the  said 
metropolitan  main  drainage  and  intercepting  scheme, 
and  no  works  of  the  character  set  forth  havo  been 
done  excejit  with  the  money  borrowed  under  the 
said  Acts. 

The  respondents  contend  that  the  said  property 
of  api)ellants  is  liable  to  be  rated  for  the  relief  of 
the  poor  of  the  parish  of  Greenwich,  and  for  general 
purposes  within  the  said  parish,  under  the  20th  sec- 
tion of  the  said  Act  of  the  D  Geo.  4,  c.  43,  which 
enacts  that,  once  in  every  year  or  oftener,  it  shall  be 
lawful  for  the  churchwardens,  overseers,  and  pa- 
rishioners assembled  at  a  vestry  meeting  to  moke 
rates  upon  all  persons  who  shall  occui)y,  hold,  or 
use  any  liouscs,  buildings,  lands,  tenements,  or  here- 
ditaments, or  i)08sess  any  rateable  property  within 
the  said  parish,  that  is  to  say,  one  rate  for  defray- 
ing the  expenses  of  maintaining  and  employing  the 
poor  of  the  said  parish  of  Greenwich  and  all  other 
cx|)enscs  relating  thereto,  and  one  other  rate  upon 
the  annual  rent  or  value  of  such  houses,  buildings, 
lands,  tenements,  or  hereditaments,  hereinbefore 
referred  to,  for  maintaining  the  highways  and 
clean&ing  the  streets  within  the  said  parish.  The 
appellants  contend  that  they  do  not  hold,  occupy,  or 
use  the  houses,  buildings,  lands,  tenements,  or  here- 
ditaments, so  as  to  1)0  liable  to  be  rate<l  to  the 
relief  of  the  poor  under  the  statute  of  the  9  Geo.  4, 
c,  43,  nor  do  they  possess  any  rateable  property 
within  the  parish  of  Greenwich.  The  Acts  18  &  19 
Vict.  c.  120;  19  &  20  Vict.  c.  112;  21  &  22  Vict, 
c.  104  ;  25  &  2(5  Vict.  c.  102  ;  2(>  &  27  Vict.  c.  C8  ; 
28  Vict.  c.  19,  and  9  Geo.  4,  c.  43,  are  to  be  taken 
as  forming  part  of  this  case. 

The  Court  of  Queen's  Bench  is  to  have  power  to 
draw  any  inferences  of  fact,  if  they  think  fit  so  to 
'o^  and  to  amend  the  said  rate. 


The  question  for  the  decision  of   the  Court  of 
Queen*s  Bench  is 

Ist.  Whether  the  Metropolitan  Board  of  Works 
are  rateable  to  the  relief  of  the  poor  and  to  the 
general  rate  of  the  parish  of  Greenwich  in  reipecc 
of  the  premises  specified  in  the  said  assetsmentt* 
and  hereinbefore  particularly  described,  or  any  of* 
them. 

If  the    said    court    shall  of   opinion   that  tbtt 
Metropolitan  Board  of  Works  are  not  liable  to  bet 
rated  in  respect  of  any  of  the  said  assessmenta^ 
the  order  of  sessions  is  to  be  quashed,  and  the  rate^ 
amended  by  striking  out  the  names  of  the  appeL^ 
lants. 

And  if  the  court  shall  be  of  opinion  that  tik« 
Metropolitan  Board  of  Works  are  liable  to  be  nXb^ 
in  respect  of  all  the  heads  of  assessment  befdr« 
mentioned,  the  order  of  sessions  is  to  be  confinned. 

But  if  the  court  shall  be  of  opinion  that  the 
Metropolitan    Board   of  Works   are  liable  to  be 
rated  in  respect  of  only  some   one  or    more  of 
the  said  heads  of  assessment,    bat  not  all  nom- 
bered    as    above,   or    in    respect   of  any   of  the 
property  included  in    the  same  respectively,  tie 
order  of  sessions  is    to  be  confirmed  as  to  sock 
heads  of  assessment,  and  to  be   quashed  as  to  the 
other  of   such  heads,  and  the  rate   amended  by 
striking  out  tlie  name  of  the  appellants  opposite  to 
such  heads  in  respect  of  which  it  is  held  that  they 
have  no  property  liable  to  be  rated. 

Keane^    Q.  C,    Poland,    and    Barrow    appeared 
for    the    overseers    in    support    of    the  rate,  and 
contended  that  the  Metropolitan  Board  of  Worb 
are  rateable   for  their    sewers    and   otlier  wrotki, 
there    being     no    words    of     exemption.      Tint 
they  are  not  servants  of  the  Crown,  nor  exempt 
in  any  other  way.     [Lush,  J.— To  whom  are  tlw 
sewers  beneficial  ?]    To  the  occupiers  through  whose 
land  they  pass.    [Cockburn,  C.  J.— They  are  only 
beneficial  to  the  individual  householders.   The  Bosrd 
of  Works  do  not  charge  for  the  drainage  like  a 
water  or  gas  company.]    They  must  be  taken  lo 
represent  those  who  enjoy  the  advantage.    [Coca- 
nuRN,  C.  J.— Here  there  can  be  no  profit  to  anyone. 
There  is  no  return  of  any  kind.    The  board  csa 
only  rate  to  the  extent  of  the  cost.]    That  was  so 
in  the  Mttrsey  Dock  case.    [Cockbdrw,  C.J.— The 
money  there  was  not  applicable  only  to  the  costs.  If 
there  were  any  surplus  here  that  would  hare  been 
different.    Here  the  right  to  levy  rates  is  only  co- 
extensive with  the  expenditure.    What  would  tbs 
hypothetical  tenant  give  ?     He  could  make  nothing. 
Lush,  J.— Is  this  capable  of  a  beneficial  occupatioa 
by  anyone  ?    The  board  must  so  apply  these  ratn 
so  as  to  preclude  a  profit.    They  can  only  collect 
enough  to  pay  exi)cnses.]     The  same  argument 
would   have    applied   to  Re*j.  v.    The    WaUintjfird 
i'moii,  10  Ad.  &  Kll.  259.  where  a  workhouse  wis 
held  rateable.    [Cockburn,  C.  J.— There  there  wis 
a  house  capable  of  being  used  as  a  dwelling.    Lush, 
J. — ^The  rate  is  merely  for  the  purpose  of  construct- 
ing the  sewers.    Cockburn,  C.J. — May  you  not 
equally  say  that  a  street  is  liable  to  be  rated  becaaie 
the  local  board  can  levy  a  rate  to  keep  it  in  repair?] 
There  the  rights  are  in  different  parties — the  public 
have  the  use,  whilst  the  freehold  is  in  another  party. 
Here  the  board  have  possession  of  land  capable  of 
producing  a  profit.    They  occupy  valuable  property. 
But  if  not  rateable  for  the  sewers,  the  board  are  cer- 
tainly rateable  for  all  the  other  property  which  bis 
been  assessed. 

MelUshy  Q.  C,  liaipnond,  and  Birfm  appeared  for 
the  Boaitl  of  Works,  and  argued  that  they  wen 
not  liable  to  be  rated.  iSewers,  which  are  of  ancient 
origin,  never  have  been  rated,  the  universal  belief 
being  that  they  were  not  the  subject  of  rating.  As 
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bond  li&re  only  powet  to  levy  a  tux,  and  the  tax- 
uioD  of  the  public  baa  never  beea  subjected  to 
utin;.  If  atbcrwue,  the  Thunea  KmbnDkmeiit 
nighl  be  rntcd,  or  any  of  tho  nev  public  vays. 
Tlimniuat  bo  a  bcneflc  derivable  from  the  progiertj. 
ItiiDot  becauae  a  thing  ii  beneiicial  that  itia  rate- 
alte,  it  ninat  alto  be  capable  of  yielding  a  profit. 
Aconniy  bridge  ia  benencial,  for  all  per»on»  uae  it, 
bat  il  ii  not  capable  of  yieldinj:  a  proflt,  and  M  ia 
DM  nimble.  [Cockhurii,  C.  J.— Dncs  it,  in  fact, 
coiK  to  anything  more  than  Ibia  ?  We,  the  Lcgis- 
Iitnre,  put  a  duty  upoti  you,  the  Board  of  Works, 
and  to  enable  you  to  diachai^e  it  we  empairer  you 
to  rate  tbe  public.  Can  it  be  aaid  that  that  ia  a 
lauflcial  occuutian  7]  Juat  lo.  If  at  any  future 
tme  the  board  sold  tbtdr  aeiraf^  and  no  made  a 
|rofit,theyvould  be  rateable.  Aa  ret.'nnla  thcotlier 
■abjeeti  oif  the  rate,  the  pumping  engine  ia  merely 
lor  ibe  purpoae  of  pumping  up  tlie  aewage,  and  from 
■hjch  no  profit  ia  derived,  ea  of  the  othcra,  which 
m  oieraly  aiudUiary  to  the  aewcn. 


The  following  ci 


«  cited; 


■  Jo,.'.  ».  TIw  Mfi^y  Dock  CompaHij.  35  1.  J.  1, 
fl  M.C.:  12L.  T.  Bep.  NS.6*3: 

f  B.  T.  C^jitr.  23  L.  J.  183,  M.  C.  i 

r  t'vfpi-fnlfHi  of  Lintaln  v.  Holme  ConmioH,  30  1.1. 

R.'x'.  Sc»t^U  12  Eaut,  «  : 

ii.  T.  Walli.>ii/or-i  Unioa.  10  Ad.  &  Ell.  259  ; 

Sfih  Loiulmi  Railiray  CV>'H|Mny  v.  The  Metro- 
fOlitun  Boofd  of  Worki,  28  L.  J.  909,  Ch. 

Cur.  adv.  mil. 

A'er,  23.— I.C9H,  J.  —  Id  thia  cnae,  which  waa 
vgued  during  thi*  term,  the  queation  waa  aa  to 
Ika  rateability  of  the  Metropolitan  Board  for 
eartain  poniona  of  their  own  land  uaed  fur  pumping 
ftatioDi,  wharvei,  and  other  appeiidagea  in  the  puiah 
U  Greenwich.  Ilierc  ie  nothing  in  tho  statute  by 
which  the  defendants  are  conatituted,  or  under 
which  they  conatructed  and  now  maintain  the  public 
Hwers,  tu  exempt  them  from  rateability  for  any 
nteabie  proi>ertj  which  they  occupy,  notliing  whiiji 
cither  czpresaly  or  by  implication  proliibita  their 
■pfdication  of  the  money  in  their  handi  to  the  pay- 
nent  of  parochial  rates ;  and  the  only  question 
Oerefore  is,  whether  the  property  in  question  is 
ntekble  7  Aa  regards  the  scwen,  we  are  of  opinion 
that  they  are  not  rateable,  on  the  abort  ground  that 
they  are  not  at  present  the  subject  of  a  beneficial 
occnpation  ;  the  rates  which  they  are  empowcted  to 
lery  are  for  the  expense  of  construction  and 
munUinance,  and  nothing  more.  Their  occupation 
yialda  no  profit*  to  the  board  as  occupiers  either 
■ctnal  or  potentiaL  But  aa  regards  other  pro- 
perty in  respect  of  which  the  board  ore  assessed, 
we  are  of  opinion  that  the  rate  ia  properly  im- 
posed. The  wharf  and  engine-house  in  Norman- 
toad,  and  the  pumping  atation,  land,  wharf,  lay 
by  for  barges,  tramways,  engine-house  and 
aippendages  in  North  Fole-Une  have  an  occupation 
T^ue.  The  board  muat  have  rested  such  premises 
if  tbey  had  not  became  the  owuera  of  them,  and  a 
taiwnt  might  easily  be  found  to  take  them  if  the 
board  were  able  and  willing  to  let  them.  A  diattoc- 
tion  waa  attempted  to  be  drawn  in  favour  of  the 
pamping  appantut,  at  being  a  necessary  adjunc^to 
the  sewers,  and  it  was  contended  that  aa  the  sewers 
we  Dot  rateable  this  adjunct  must  be  exempted  aa 
beiDg  part  of  >  non-rateable  subject.  But  we  can- 
not accede  to  thia  view.  The  machinery  atanda  on 
land  whlcbis  raluable  for  occupation,  which  would 
nndoabtedly  be  rateable  in  the  hands  of  any  other 
occupier,  and  it*  rateable  quality  cannot  be  ^ected 
by  tae  particular  uae  to  which  it  ia  applied  by  the 
boaid.  The  reason  w^  the  engine-honse  and 
eogine-EitUiiiazT.2^e  ToiciuAip  of  Iklloit,  a  B.&C. 


were  held  to  exempted  was,  that  the  i>it  uiit 
dug  and  tlie  engine  erected  in  it,  ami  that  they 
formed  part  of  an  ironstone  mine  which  wna  itaelf 
not  a  rateable  subject;  but  that  reason  does  nut 
apply  to  the  present  order.     The  order  nf  acasions 

nuBi  therefore  be  confirmed  as  to  Not.  8TU  and  37S, 

,nd  quothed  as  to  the  reaidue. 


Monday,  yoB.  •Hi,  IS( 
Ueo.  I-.  Sbcrbtarv  or  State  f 


He  BoBOUOii 


bauadary — Ijejit  p 


Locil  Goctrnment  Act  1838  (21  .V  ^3  Viel.  e.  1W)— 
l>ouier  lo  adapt— Filial  luiciitq  »  kmiFn  or  d'fiHtd 
I  place  incladei  mithia  thr  limili'i;/  x 
igk—l\iriih— Order  of  Ckcretary  of 
Slatt-^Certiorari. 

A  parltS  it  a  ploct  "haeimi  a  inoien  or  d'Jinnl 
bmndiini"  viilhin  the  meantng  of  trtt.  13  n/'  the 
Local  Ooveraiaent  Act  1858  (31  i'  33  Vkl.  c.  Ua) ; 
bal  a  ParliamtHtunf  WwifA  ia  not  aucA  a  place. 

A  iHiritk  ickick  iiirladft  willlin  it  a  corporate  boi-oagh 
it  a  ''iirealer  /itace,''  iactadiag  leitkiH  ill  limili  n 
•'  Inu  j'llim,"  HrilhiH  the  ineaaiig  of  the  \iih  mrlioa 
of  the  Lacnt  Uom-imuia  Act  IBJiS  (31  ^-  33  I'lVr. 
c.  !>8) ;  awl  liertfore  tie  fioronjA  niimot  adopt  that 
An  imfrM  the  iiarith  kai  refined  lo  do  to,  althimyk 
lI'C  pnrish  be  ilielf  included  KiMa  lie   liiaili  of  a 

Alt  order  of  u  Secretary  of  Stale  that  the  Act  lAovId 
be  in  force  icilhin  the  limiLt  of  inch  apariih  ii  calid. 
In  thia  ca»e  a  rule  hat  been  atuincd  by  Mr.  Wm. 
Ilenry  Urorc,  of  the  parish  of  Lyminglon,  in  tho 
county  of  Southampton,  calling  on  Uer  Majesty'! 
principal  Secretary  of  State  for  the  Home  Depart- 
ment to  ahow  cause  why  a  writ  of  cerliuniri  should 
noE  iaaue  to  remove  into  the  Court  of  (jueen's 
Bench  a  certain  record  of  an  order  made  the  I-lth 
Dec.  ISiiU,  by  the  Right  Uon.  S.  II.  Wulpole,  late 
Secretary  of  tState  for  the  Home  Departmenl. 
ordering  the  Local  Government  Act  18jB  to  be  in 
force  throughout  the  entire  parish  of  Lymington  iu 
order  that  the  said  order  might  be  quaihed  upon 
the  following  grounds:  1.  That  the aforeaaid  Setrc- 
tory  of  State  had  no  jurisdiction  to  make  the  afniv  - 
said  order  for  the  entire  pariah  of  Lymington,  as  a 
I  portion  of  the  aaid  pariah  ia  a  corporate  district,  the 
I  town  council  of  which  has  not  odoptoil  the  Local 
I  Governmeat  Act  IH.iS  aa  is  therein  provided  by  tho 
I  atatutcj  2.Thatapariah  having  within  its  areaacor- 
porato  borougb  can  only  take  (he  necessary  alepa  to 
fonn  a  local  board  or  a  local  board  of  liealth  for  those 
porta  of  the  pariah  which  are  without  the  boundary 
of  the  boroagh ;  3.  That  the  borough  of  Lymington 
being  a  corporate  borough,  the  Acta  authorising  tho 
constitution  of  a  local  board,  and  of  a  local  board  of 
health  having  jurisdiction  over  the  said  borough 
can  only  be  carried  into  etecution  by  the  maj-or, 
oldennen,  and  burgesaea  of  their  council,  and  cannot 
be  carried  into  execution  within  such  borough  by 
means  of  the  pariihioners,  or  by  any  local  board  or 
local  board  of  health,  asaaumina  t»  be,  an<l  acting 
aa,  the  local  government  board  for  Ihe  district  ol 
Lymington. 
The  order  of   the  Secretary   of    Stato  wna   a* 

Local  OoTenunsnt  Act  1S58. 
Notioa  ot  adopCitni  of  Act  b^  LynilugtoD,  in  the  county 

of  Hant4. 

Wbeiws  tlu  Local  OoTemnumt  Ad  18SH  wu  adopted  by 

til* Huiib of  LTmliiKton,uitliBCOuut:r  oHIanta.ontba  11th 

, . -,_.  „^  ...I  .... '-ToiiudoplioDhMlmBiidiilr 

X  Hflf  M^Aitj's  principal 


dor  ot  Sept.  II 
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Q.  B.]  Reg.  v.  Secretary  of  State  for  the  Home  DEPARniEXT.  [Qp  B. 

Secretaries  of  State,  as  required  by  such  Act.    And  wberooa  Term  1867,  to  show  oanse  why  a  quo  warranto  abonld  not  l^ 

it  has  now  been  duly  certiflcd  to  me  that  u  copy  of  such  filed  OKaiust  them,    when  such  rule  waa    discharged  ieb. 

notice  has  been  duly  advertised,  and  that  copies  have  also  Michaelmas  Term  18G7  on  the  onlj  ground  that  the  mode  oC 

been  duly  affixed  to  the  principal  doors  of  each  church  aud  proceeding  should  be  on  the  certiorari, 
chapel  in  such  parish  to  which  notices  ore  usually  uflized.        6.  That  this  application  for  a  writ  of  ctrtiorari  in  msde  l^ 

And  whereas  \iithin  the  period   of    appeal  against   the  this  deponent  at  the  wish  of  many  bnmMes  of  the  borou^b^ 

resolution  for  the  adoption  of  the  said  Act,  appeals  have  and  of  the  ratepayers  of  the  tything  of  I^ymisgtOD  alnwrt^ 

)ieeu  made  against  such  odoptiou,  but  the  same  nave  after  the  majority  of  whom  are  opposed  to  the  intxodnctioi&  of  tk^ 

duo  eontiideration  been  dismissed.  Local  Uovomment  Act  into  their  pariah.     This  depcnei^ 

Now  therefore  L  one  of  Her  Majesty's  nrincipal  Sccre<  and  the  said  burgesses  and  ratopsyers  do  further  make  tU^ 

taries  of  State,  do  hereby  give  notice  that  the  sold  appeals  application  through  this  deponent  under  the  ooDTkf' 

have  been  accordingly  dismissed,  and  that  the  Local  Govern-  that  the  aforesaid  order  of  the  said  SecretaxT  of  State  is 

mout  Act  1858  has  been  duly  adopted  within  the  said  parish  an  order  made  in  pursuance  of  the  Local  Oorenunent 
of  Lymiugtou,  in  the  county  of  Hunts.    And  I  do  further      858,  such  order  not  giving  him  power  to  declare  that  the i      _ 

order  that  the  said  Act  shall  have  the  force  of  law  within  Act  shall  have  the  force  of  kiw  in  a  parisb  that  ooatiiBi^^ 

8uch  parish  of  Lymington  from  and  after  the  Slst  day  of  corporate  borough  unless  the  said  Act  has  been  adopted" 

Dec.  1866.  the  council  of  such  borough. 

Given  under  my  hand  this  Uth  day  of  Dec.  1867.  7.  That  the  majority  of  the  burgesses  of  the  said  bora 

(Signed)  S.  H.  Walpole.  are  grieved  by  the  establishment  of  a  local  boaid  wii 

Home  Office,  Whitehall.  their  borough,  the  effoct  of  which  has  been  to  pat  a  pa 

_.      r  11      •       •     Ai.       mi     -1.  I.*  1- ..^1.         1  board  over  the  municipal  body,  to  deprive  the  latter  of 

The  loUovriDg  is  the  amuaTit  on  which  the  rule  functions  of  local  government,  to  zednoe  the  town  o 

to  show  cause  had  been  obtained,  and  in  which  the  to  a  mere  cypher,  and  to  divest  that  corporate  body  of 

facts  of  the  case  are  stated :  "»cio»t^  £*f^*«  »?.d  privileges  that  aw  Menred  to  it 

chartes  from  the  Crown  and  confirmed  by  stmtate  law. 

I,  William  Henry  Grove,  gentleman,  of  No.  3,  Buckland-        g.  Tliat  this  deponent  is  grieved  by  the  aforevOd  i^^ 

Tilkw,  in  the  parish  of  Lymington,  in  the  county  of  South-  ©f  the  Sccretao'  of  State,  as  a  ratepayer  of  the  said  tytta^ 

ampton,  make  oath  and  say :  as  the  persons  who  are  acting  under  it,  as  a  local  bosid: 

1.  That  the  aforesaid  parish  of  Lymington  is  in  extent  have  mode  heavy  rates  on  the  said  tTthin^,  and  induesd  tW 

about  1400  acres,  and  comprises  withm  its  area  the  corporate  justices  of  the  said  county  to  enforce  the  same  by  the  «b 

borough  of  Lymin^n,  wnich  is  in  extent  al>out  100  acres,  of  the  goods  of  this  deponent,  and  have  further  inllicM 

llie  said  borough  is  a  corporate  borough  under  the  style  on  bini  heavy  fines  for  refusing  to  acknowledge  the  ilkpl 

of  the  mayor  and  burgesses  of  the  borough  of  Lvmii^ton,  authority  of  the  said  alleged  local  board,  who  are  acti^ 

and  is  mentioned  in  sciiedule  B,  sect.  2,  of  the  Act  of  the  under  the  aforesaid  order  of  the  Secretary  of  State. 
5  &  6  Will.  4,  c.  76,  entitled.  '*  An  Act  to  provide  for  the        9.  That  imdcr  the  circumstances  aforesaid,  great  iajttj 

reprulation  of  the  Municipal  Corporations  in  England  and  and  injustice  will  be  done  to  this  deponent  and  to  the 

Wales."    The  town  council  of  tne  said  borough  liath  not  burgesses  of  the  said  borough  and  to  tiie  mtepeyers  of  the 

adopted  the  Local  Government  Act  1858,  os  is  provided  by  gaid  tything  unless  the  said  order  of  the  Secretary  of  8ttU 

the  12th  und  24th  sections  of  that  Act.    That  the  portion  of  be  brought  up  and  discharged.  W.  H.  Oton. 

the  parish  which  is  without  the  boroug[h  is   cidled   the  ^  ••      .  .  •       *  *!. 

Tything  of  Lvmington,  and  is  a  place  baring  a  known  and         There  were  also  affidavits  as  tO  the  semce  of  w 

defined  boundary,  being  a  manor  of  itself,  and  the  inhabit-  reouisite  notices.  &C. 

ants  residing  tuerein  are  seiMurately  assessed  from  those  t  «  «.    u 

liring  within  the  borough  for  all  Parliamentary  taxes  aud         The  rule  to  show  cauSC  why  a  quo  wcaranto  ShOOM 

the  police  rates.    That  such  tything  is  a  place  empowered  not  issue,  was  discharged  on  the  23rd  Nov.  1867, 

of  itself  to  adopt  the  Local  Government  Act  law,  subject  havinir  been  annied   before  Cockbom.  C  J-  oA 

to  such  consent  as  is  therein  provided  by  that  Act.    That  "? V,  ^     j  ^u  "^^    t      •   •    ^^^ourn,  ^.  u,  «■ 

the  population  of  the  said  borough  at  the  census  of  18G1  Mellor  and  fehee,  JJ .  In  giving  judgment,  U)cklniii, 

was  2-iltf,  aud  the  iK>pulation  of  the  said  tything  1055.  C.  J.  said  :  **  I  think  we  ought  not  to  depart  froot 


2.  I  am  a  ratepayer  of  that  portion  of  the  sold  parish  gound  principle  which  has  been  acted  on  hitherto  ia 

which  is  situate  within  the   said  tything,  and  I  reside  .1,.    ,^„^  #1 '  *  •     ^u^  ^..^  «f  /.««-.w>«m.*«  u^n^^^mA 

therein.    On  the  16th  d^  of  Aug.  1866  a  vestry  meeting  ^^*8  <»"«^»  t*^a^'  >"  "^®  C*^  ^^  corporate  bodieS-«l 

was  conveuc<l  bv  the  churchwardens  of  the  said  parish  to  I  think  even  if  this  body  had  not  been  recentljmidi 

determine  whether  the  said  parish  wo\ild  adopt  the  Local  a  corporate  body  by  Act  of  Parliament,  that  theciN 

Goverument  Act  1858 ;  and  such  vestry  did  agree  to  adopt  1     g     analoiroiis     that   the   same    nrincinle  mnll 

the  said  Act  by  a  poU  of  the  norish,  subsequently  taken  on  "    ,      anmogous,    inat   tnc   same    principle  wwm 

the  nth  day  of  Sept.  18»i.    That  alter  tho  taking  of  such  apply— where,   by  virtue  01   the  sovereign  powr 

poll  doubts  existed  whether  there  had  been  a  fair  and  legal  or  Parliamentary  power,  vested  in   this  instUflB 

uiiijority,  a  scrutiny  of  votes  baring  been  refused ;  and  jn  the  Secrctarv  of  State,  a  body  formed  for  die 

further  whether  the  Act  would  bo  le^lly  adopted  by  the ^««:„^  «r  .,>..iri:«  f.,»,.t.;^«a  ;•   a'L>««>»i     •».  M««k* 

«utire  iiariah  by  vote  of  rat^-payers,  the  Jorporition  of  the  exercise  of  public  functions  IS  created,  we  ougkl 

said  poxirth  having  adopt od  the  said  Act,  as  is  therein  pro-  not  to  interfere  by  quo  warranto  m  the  caie  Of 
vided.  by  its  town  council.  usurpation  of  power.    In  such  a  matter  the  Attor- 

ofU'Sfa'jSrjr^d1.tn^tt;i*^"rt2ll?5^"J  ney-Oeneral,  a,  the  representative  of  the  Cro-. 
(.'f  September  IbUG,  presided  over  by  the  mayor,  when  this  and  the  representative  01  the  state,  snould  intO^ 
<leix>ne:it  was  rc<inedted  to  obtain  the  oinnion  of  counsel  as    vene.    Wo  shotild  require  his  intervention  befon 

^•*V^*•'^^m^*''il^''''^*!:^*"H''f*^lV^ill^*^y^'l*'^'*®*";  we  proceeded   to  exercise  our   jurisdiction,  efia 

berl^46b.    1  The  aflldavit  then  stated  that  this  wus  done,  and     ,        • j.    _,    ;„    ..^    ««*.,««.  «*    ««   i^t^^m*^,^ 

tb:it  it  was  the  opinion  of  counsel  that  the  vot«  was  totally  ^y  proceedings  m  the  nature  Of  an  informatm 

invalid  for  the  Ijorouirli  und  tything.]    Which  opinion  was  by   quo  warranto.     The  proper  COUTSC  ISi,   genctuly 

sul«4-«iTiently  pLioed  i-..-fon.«  another  public  meeting  boM  on  gpcakinff,  if  anvone  in  the  exercise  of  tiower  giva 

Tho  I2th  day  d  October  nm,  when  this  deponent  was  C     *«»  of    l>nrHflmpnt  or  othorwise    in  a   matttt 

requested  to  api^eal  t<.  the  Sevrotury  of  State  against  the  ^^  f^^^  P^    \  ^^}^^^^P^  Of  Otnerwise,  in  a   raan« 

legality  of  the  vo'.e  taken  on  the  nth  of  September  lt«6,  on  wlthm    its    jurisdiction   does    anything    which,   m 

the  grouuds  set  foitb  in  the  said  o])inion.    That  such  api>cal  point  of  law,  cannot  be  maintained,  the  proceedings 

wus  ucc<.r(Ungly  made  and  iUsmisscd  bv  the  Secretary  of  ghouj^i  ^^  brought  before  this  COurt  bv  certiormh 

Stute,  who,  yn  the  Uth  day  of  Decembor  18C6,  made  an     .  ,        ^,    .    2.^   _        . •■     .    »•  ^^ 

onler  (and  publishc-l  the  same  in  tho  LomJou  G'ciroit,^  of  the  ^^  order   that  We  may  exercise  our    juriscjctun 

.«ci me  date)  that  the  L<KulGiiverunient  Act  1858  should  have  upon    them,  and  in    the  event  01    anything  noC 

the  forc«j  of  law  in  tlicpurishof  Lymington  after  the  :)lst  being  doiio  according  to  law,  we  mav  quash  thf 

'^rThat'<rihJS3lHtckyofDeceml.eram^^^^^^^  proceedings.      I    think   that  was    the   n-medy  m 

'  -    -  _  ^Yiin  case.      I  see  no   reason  why,   m   favour  of 

this  particular  individual,  who  comes  forward  to 
claim  tlie  exercise  of  our  summary  jurisdiction 
in  this  instance,  we  should  depart  from  the  ordinary 
rules.  Tlierefore  I  think  the  remcdv  is  mistaken." 
Sect.  12  of  the  21  &  22  Vict.  c.  08  (nn  Act  to 
amend  the  Public  Health  Act  1848,  and  to  mal» 
further  Provision  for  tho  Local  Government  of 
Towns  and  populous  Districts)  provides  that  the  Aet 
may  be  adopted : 

(I)  In  corxx>mto  l>orou^■hs  to  which  the  Public  Health  Art 
1K48  lias  not  been  applied,  bv  a  resolution  of  the  eonaofl 
assembled  at  a  meoiiii»;  held  for  the  pnrpoee,  proridel 
always  that  t.liis  Act  shall  not  l>e  adop4«Hi  in  cornoratc 
boroughs  imtil  after  the  election  of  coimciUora  on  th^  let 


held  at  the  town  h:ill  of  Lymington  afurc^iid,  conveue^l  by 
one  of  the  clmrrhwanlens  of  the  said  ixirisb,  to  determine 
*he  iiumlior  of  elective  menil««r8  to  constitut«  a  local  lioard 
for  the  bnid  parish  of  Lymington.  At  that  meeting  tho 
doiKinonti  w:lk  lawfully  elected  ohoimuin,  and  such  mi-ctiuK 
iKLvin^'  uirrctNl  to  nil^iouni  to  the  next  «iiy,  on  the  ground 
Th.it  th»;  vwte  t.:!fi^n  on  the  11th  dny  of  ftJeptemlMjr  was 
niVidid.  ulwiiit  (.i.'li:»."M)  or  i wont y  persons  proceeded,  after 
8ii<.'iuul.jounimeut  hinl  liecu  cui'riod.toholdu  second meetin.!^, 
■lud  doi'.niiiiio  tlj»*  nJinii ■«.•:•  who  sIniulJ  torui  the  buard. 
Tluvt  siir*i  ]>.rs(tiis  iiftrrwu/'lrt  nomiu.ito-l  and  i.'loi.t»vl  tbom- 
s..'v<^s  nivMiborM  01'  .1  lociil  bonnl,  tlii-niu'h  their  xn::Ut  to  do 
-  >  v.:m  mbiH-iiuciitly  reii!:di.it«?d,  ;ni  I  ihcy  tljcnisclves  cou- 
"■'.reil  KU"  fo  iictinjr  i-y  ihonriiriiial  UKvrtinir,  v/iiicb  met  after 
:;.->;^tl.iounini*.'nt  on  the  Ut,  Hiiil,  aud  .".nl  (Lnysof  Jamuiry  lSii7. 
.'».  Tliat  the  uforetsiid  persons  si  ill  iH:r*irttiuyr  to  a'iit  as  a 
!fo?.:i  iKKinl  f«>r  the  lonvj,'h  an<l  iytliin^-  of  Lymini;ton 
«ifo.v^J,  a  rule  <:  >i  ^ras  obtained  u^-.unst  them  iii  Trinity 
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Q.  B.]  Keg.  r.  Secretary  of  State  for  tiie  If oxe  Defautjient.  [Q.  B. 

day  of  November  1858;  (2)  in  other  places  uudcr  tlio  jnrU-  ceedintrs  upon  which  such  order  was  founded,  nnleiH  the 

diction  of  ;i  B«>aid  of  Improvement  Cummisnoners,  where  obiectur  hus  given  fourteen  dajs*  previoiiH  notice  to  tho 

»h  or  purt  of  the  commitMioners  aro  electctl  by  rateiMiycrs,  other  purtien   iurcrei>te«l  in   Buoh   trial  or  procecdiu;;,  of 

or  by  uwners  and  ratepayers,  by  a  resolution  of  such  Iiu-  his  intent ioii  to  make  the  same,  Bx>ccifvinfr  fully  the  nature 

]auf etnent  Couuuissiouers  assomblctl  at  a  meeting  held  for  of  the  objection  to  l>e  nuulc ;  and  no  objection  whatever  in 

the  ptirpoie ;  (3)  in  aV  other  Mmwi  hanivj  a  tnoirn  or  defined  respect  of  the  matters  mentioned  in  this  section  shall  bo 

boMKkiry,  by  a  resolution  of  the  owners  luid  ratepayers.  admissible  at  any  trial  or  in  any  lej^al  proceeding  after  the 

c<w.»   IV  w^m^^riA^m  *v«4.  expiration  of  six  calendar  months  from  the  date  of  the  con- 

Sect.  16  proTides  that—  stitution  of  the  district. 

Xcetinin  for  the  pmnpose  of  the  preceding  section  shall         n^  ._^  .).>  . 
te summoned  on  the  requisition  in  writing  of  any  twenty  *  okv.^.  —  . 

ntepoyen  or  owners ;  in  corporate  towns  by  the  mayor ;  in        Publication  of  a  notice  by  a  Secretai^  of  State  once  in  the 

other  plioes  imder  the  juriaoiction  of  such  Improvement  London  tioxcfV,  and  by  the  mayor,  cluurmon  of  the  board  of 

OmiHioners  as  aforesaid,  by  the  chairman  of  the  said  improvement  commissioners,  or  summoning  officer  respcc- 

oonmiasiQiiers ;    in  places  having  known  and  defined  boun-  tively,  for  three  succcsvive  weeks  in  any  newsi>aper,  pub- 

dniet,  not  being  corporate  boroughs  or  towns  under  the  lishcd  and  cinnilatcd  in  the  town  or  district,  tiuit  this 

jobdicticm  of  such  Improvement  Commissioners   as  are  Act  has  been  adoptetl  in  any  place,  shall  be  conclusive 

hoeinbefore  mentioned,  oy  the  churchwaxxlens  or  one  of  evidence  of  such  adoption. 
lkim,or,  if  there  ore  no  churchwardens,  the  overseors  or         And  by  8ect.  81 : 

OK  <rf  them,  or  if  there  are  none  of  the  officers  respectively         .  i,      ,  ,*  ,     *         #  -rx     >»»  i    x_.        .     •     i  « 

ab0f«  enumerated,  or  if  such  officer  in  any  cose  neglects,  is  ^  A"  ord^™  made  by  one  of  Her  M^sty-s  principal  Secr^ 

onUe,  or  refuses  to  perform  the  duties  hereby  imposed  on  t»n«^»  <>?  State  in  pursuajicc  of  this  Act.  shalf  be  binding  and 

AtaLby  any  person  appointed  by  one  of  Uer  Majesty's  prin-  conclusive  m  respect  of  the  matters  to  which  they  refer; 

dm  Seoetaries  of  State  -^     -f     r  ^^^  ^^^  ^^^  secretary  may  moke  orders  as  to  the  costs  of 

J_\^,  ..  *  .  .  .  X        •   •  an  api)eal  to  him  imdor  this  Act,  and  the  parties  by  whom 

AM  tbe  section  contains  provisions  as  to  giving  guch  costs  are  to  be  borne  ;  and  every  such  order  may  be 

BOtieeof  meetings,  choosing  of  chairman,  and  passing  made  a  rule  of  one  of  the  Superior  Courts  of  law  on  the 

rf  resolutions  of  owners  and  ratepayers.  application  of  any  party  named  therein. 

Sect.  U  enacts  as  foUows:  ,        ,       ,,.         The  ^«ornfv-C7«M;rfl/,  Sir  J.  B.  Karslako  (with 

'  A?£3?dSUftSSf  f^nL^'^^r^^wtSf.  ^1?  ^l}om  was  ArMafd)  now  showed  cause  a^rainst  the 

me  not  so  included,  woiUd  of  itself  be  authorised  to  rule.    After  referring  to  the  various  provisions  of 

sdoptthm  Act,  such  less  place  shall  not  be  entitled  to  adopt  21  &  22  Vict.  c.  98,  above  set  out,  he  contended 

!S  it^!  7*?*l  ^*  V^l  ^'  rii^*''  *^®  ^^^^  of  which  that  the  main  object  and  governing  principle  of  the 

nuincluaed,  has  refused  to  adopt  the  same:   or  unless  it  a   ^^    ±    -     t    i         i       ^  mi       'ai.- 

hi  been  dctermiued  hy  one  of  Her  Majesty's  principol  Act  IS  to  include  as  large  an  area  as  possible  withm 

SNKtiiries  of  State,  in  manner  hereinafter  mentioned,  tiut  the  operation  of  the  Public  Health  Act.     Section  12 

JA  Wis  pl«»  ought,  as  respects  the  adoption  of  this  Act.  provides  for  "all  other  places  having  a  known  or 

to teerduded  from  the  hmils  of  such  greater  phice.  ^^^^^  boundary."  and  the  present  is  clearly  such. 

Sect.  15  gives  power  to  adopt  the  Act  partially.  Tlie  privileges  of  the  borough  arc  not  taken  away ; 

By  sect.  16  a  phice  not  having  a  known  and  defined  it  may  adopt  the  Act  within  its  own  limits  ;  but  it 

boiindary,  is  empowered  to  petition  a  Secretary  of  is  not  permitted  to  it  to  exclude  a  larger  area— in  the 

Stste  to  have  its  boundaries  settled,  and  then  to  present  case,  the  parish— from  participating  in  the 

idopt  the  Act.  benefits  of  the  Act.    The  smaller  place  must,  by 

As  to  appeal  against  the  adoption  of  tho  Act,  the  14th  section,  give  to  the  larger  place  in  which  it 

iBct  1 7  provides  that —  ia  included,  the  option  of  having  the  Act  adopted 

(1)  Tn  cases  where  a  resolution  adopting  this  Act  has  been  in  the  whole  district;  if  tho  larger  place  refuse, 

£!IlSJfK'?'^^^il?*ll"""'^'^'  ^^F  "??  ^^^  than  mie-  ^^^  amj  tjien  only,  can  the  smaller  place  adont  the 

nentieth  ui  number  of  the  owners  and  ratepayens  of  the  a^*      r>       i.  •  •  i.  i*.  r  "n 

fbce.  taken  to^cthor,  or  the  owners  and  iatepavcrs  in  Act.    Great  inconvenience  must  result  from  allow- 

sBipect  of  one-twciitioth  of  the  mteable  property  in  tho  ing  a  smaller  placo,  included  within  the  limits  of  a 

phoe,  arc  de«roufl  that  the  whole  or  any  part  of  such  place  larger  one,  by  refusing  to  adopt  tlic  Act  itself,  to 

noold  be  excluded  frc-m  the  operation  of  this  Act,  they  may  -v-.!;.„„t  :*.-  „.jnr^*ir,n  in  n  nnw.K  loKf*.^*  /i;a»..;r.f       An 

iment  a  petition  to  one  of  ffer  Majesty's  principal  SocrS-  P^^  ^?*  *^».  a^option  in  a  much  larger  district.     An 

tvias  of  State,  appealing  against  such  resolution,  and  ^»niy.  appeal  is  given  against  the  adoption  of  the  Act  hy 

og  that  such  exrlunou  niay  be  made.    (2)  Snoh  i)etition  petition  to   a   Secretary  of  State  (sect.  17  supra); 


Iwithanesploimtoryplan,  and  the  reasons  for  such  [^  respoct   of   which  it  is  made,"  and  by  sect.  81 

nelaoMm;  it  slioll  be  subscribed  by  the  owners  and  rate-  ».  k:„,i;„„  „„j  .wv««i, .»;«.«  ;»  «.»a«v%<««-  «*  ♦!»«  r»A*>fA»o 

«/en»  presenting  the  same.    (:i)   Upon  the  receipt  of  any  *  binding  and  conclusne  in  respect  of  the  matters 

wch  peUtlon  as  aforesaid,  the  said  Secretary  of  Stuto  mny  to  which   they  refer."     All  the  requisites  to  the 

to«ct  inquiry  in  tho  proposed  ^strict  as  to  the  gonuincnefM  validity  of  such  orders  mentioned  in  the  Act  have 

Act  1}S48, 
Act  amends)  the 

inertion  on  such  api^eal,  and  suoh  onlcr  shuU  1«  bindiii!,'  on  power  of  removal  by  certiorari  is  taken  away.    That 

he  place  m  respect  of  which  it  is  made,  and  there  ehall  be  ^,  ..♦;«„  «««„:.i«„    ..  ♦i.-«.  ..^  ««»^  .,  v_  ««,-,  ^Z^^^  ^.1:««. 

tat&  in  »uch  order  the  time  ut  which  this  Act  U  to  come  section  provides,     that  no  rate,  nor  any  proceeding 

ito  force.  to  be  had  touching  the  conviction  of  any  offender 

And  by  sect  I S  *  against  tliis  Act,  nor  any  order,  award,  or  other 

It  nhaU  be  Uwful  'for  any  o..-ncr  or  Tuiei«yer  who  dis-  ^"^""  .^^  thing  whatsoever  made,  done,  or  trans- 

.otes  the  validity  of  the  vote  for  tho  ndoi>tion  of  this  acted,   m    or  relating    to    the    execution  of    this 

kct  to  appeal  within  fourteeu  days  from  1  he  declaration  of  Act,  shall  be  vacated,   quashed,  or  set  aside  for 

?®.'''*t^*?  ^'^^^f  .?**^  ^j^?*y*^  P^S^'iJ^^  ^^^""^^"^^  want  of  form,  or  be  removed  or  removable    by 


ion  Of  this  Act.  into  the  Circumstances  Of  the  case,  and  t^  we  should  like  to  hear  what  can  be  said  to  take 

ssuo  such  order  thorcou  as  he  may  deem  re<iuisitx*  to  de-  ^,  .  "*"*""  ""'*'   V^  "^**^  ^utw^  %.»•!  ^^     "   '     .  ^^^^ 

ermine  the  iiueations  Jirisiw.,'  vu  such  upiKal,  and  as  te  the  this  case  out  Of  the  14th  section  Of  the  Act  of  18^8. 

alidity  or  invalidity  of  Kiieh  vote.  As  at  present  advised,  it  strikes  us  that  the  case  is 

Sect.  10  relates  to  the  notice  of  adoption  of  the  wi^*""  that  section.] 
\ct  to  be  given  to  Secretary  of  State:  and  sect.  20,        xr    ^x-  tt  r<  •  ^  t  -*    r 

o  the  time  when  the  Act  shall  take  effect.  .,  IVIrAV.TI  Grove,  in  person  appeared  m  support  of 


Q.B.] 


MA0ISTBATE3'  CASES. 
WiuTELKr  (ipp.)  V.  Chappell  (mp.) 


boroughs"  are  distinct  from  such  placei.  Anio, 
altiiuugh  the  borouKli  it  ti  less  pltce  within  a 
greater,  vix.,  the  pnriah,  thu  parish  itself  is  a  leu 
place  williiii  a  Rreater,  riz^  the  I'arliamentaiy 
bomaiih,  and  thcrefoiv  eannat  adopt  the  Act  nnlcM 
that  larger  plnc-e  Iiai  refuacd  to  do  lo.  [Coceucr^i, 
C.  J. — A  Parliament  arjr  baruugh  it  Dot  a  jilact 
within  Ilie  nK-aning  of  the  Act.]  It  is  a  plact- 
Jinvitig  known  or  deflocd  boundsnes  ;  a  place  de~ 
lined  b^  statute  ie  a  place  of  known  or  deflned 
buunttnrici.  and  a  I'arlianientarv  borough  is 
dcflned.  He  rofeired  lo  Ittg.  t.  A'ortA  Oaram 
Chitflim.  T  B.  &  S.  110.  If  a  municipal  borough 
can  be  doprivetl  of  its  ri);hta  in  tbi>  matter  because 
it  ia  a  leas  place  witliin  u  greater,  viz.  the  parish^ 
many  larce  municipal  borougbe,  >uch  aa  Manchea-^ 
icr,  Shefil'-lil,  Stockport,  and  othera  which  are  not 
co-cxteusiTE  with  the  pariahes,  would  be  ao  de- 
prived, and  great  incouTenience  would  reiutt. 
[CocKDURS,  C.  J. — IF  such  a  quettioo  m  this  arose 
in  a  caae  of  that  kind,  the  Secretar;  of  State,  lo 
whom  the  matter  might  bo  brought  on  appeal, 
would  take  care  that  no  incouTenience  abould 
result.] 

CocxiiCBS,  C.  J.— I  think  that  the  objection  last 
taken,  that  the  pariah  of  Lyuiiogton  could 
adopt  tho  Act  because  it  ia  itaclf  a  lesa  place 
eluded  within  a  greater,  viz.,  a  Parliamcntar}' 
liorough,  has  no  bearing  whatever  upon  the  qoe»- 
tion.  It  might  aa  welt  be  said  that,  because  ■ 
pariah  i<  a  less  place  within  a  county,  it  has  nc 
ritiht  to  oilopt  the  Act.  I  do  not  think  auch  an 
objection  hus  any  application  to  the  case.  With 
reganl  to  the  machinery  to  be  employed  in  tiie 
iidoption  of  the  Act,  the  13th  section,  after  pro- 
Tiding  for  the  caae  of  corporate  boroughs  and  other 
places  under  the  juriadiction  of  improvement  com- 
iiiissioners,  goes  on  to  provide,  with  respect  to  all 
other  places  having  known  or  defln«l  boundaries, 
"  not  being  corporate  boroughs  or  towns  under  the 
jurisdiction  of  such  improvement  commissioners," 
that  a  meeting  should  be  summoucd  lor  the  purpose 
of  adopting  Uie  Act  by  the  churchwarden  a  or  one 
of  them,  or,  if  there  are  no  churchwardens,  the 
OTerteers  or  one  of  them,  or,  if  there  is  none  of 
theae  officers,  by  some  person  appointed  by  a 
Secretary  of  ^tate.  I  think  that  where  a  corporate 
borough  ia  included  within  a  parish,  the  provisions 
of  the  14tb  section  apply:  and  that,  if  the  borough 
insist  on  their  right  to  adopt  the  Act  for  them- 
selves,  and  to  keep  it  within  their  own  more  limited 
jurisilictiim,  that  is  s  question  to  be  brought  before 
a  Secretary  of  State,  who  wilt  no  doubt  exercise  ia 
tlie  matter  a  sound  and  wise  discivtion. 

Lrsii,  J.— I  am  entirely  ot  the  same  opinion.  1 
think  the  Uth  section,  by  its  very  terms,  includes 
this  ciise,  and  was  intended  to  meet  it.  The  incon- 
Tcnicncc  would  ho  very  great  as  to  the  sewerage 
and  lighting  of  the  locality,  and  the  multiplication 
uf  ufltces  would  increase  the  expenses  of  the  place, 
if  any  otlier  construction  were  given  to  tlie  statute. 
Jtul  it  is  contended  that  the  parish  is  itself  a  less 
place  within  the  I'urliamcntury  borough,  I  do  not 
think  that  objection  bears  nt  all  upon  the  case,  any 
more  than  ,one  founded  on  the  association  of  thia 
pariah  with  a  number  of  oihera  in  a  poor  law  union. 
Such  an  association  would  not  make  the  entire 
union  a  "place"  havinga  known  or  defined  bonn- 
lUry  within  the  meaning  of  the  Act.  I  think,  on 
the  other  hand,  tliat  the  parish  is  such  a  "place" 
wiiliiD  the  meaning  of  tlie  Act. 


IUmkkx,  J.  concurred. 


Sali^das,  Nov.  38,  I8C8. 
WiiiTELBT  (app.)  r.  Chafpbi-l  (reap.) 


ll  II  ml  an  nff'eict  under  ucL  3  e/  Me  14  j-  IS  Viet- 

c.  lOj,  toptrtonaU  a  voter  wAo  im  dead. 
A.B.>BatOR  Uir  ralt-book,  and  entUkd  te  roU  fv  ll« 

eleclion  ofn  poor  laie  guanliaii,  but  he  dad  htt'trt  iW 

election.     C.  D.  jHled  up  lie  tMHng-paptr  o/A-S.. 

a_/ler  tit  death,  aiul  delivered  it  to  litpn^ier  effiea: 
Iltld,   iijton   a  proper  cotutmctiom   of  trri,  3  ef  A^ 

U  j- 1.>  I'l'cl.  c.  105,  diat  he  did  not  '■/Mrsoaots  o^ 

perioa  entitled  to  vote  at  tack  eltclioa." 

This  was  a  case  stated  by  the  sdpendiary  magis- 
trate under  the  30  &:jl  Vict.  C.4S,  opoti  a  cvorietN^ 
of  the  appellant.    The  case  stated  was  ■■  fbltova: 

At  a  petty  session  holden  at  tbe  >*ew  B^ley 
Court-house,  Saiford,  in  and  for  the  diviiim  nT 
Manchester,  in  the  county  of  Lancaater,  before  ■«. 
tlie  uudersigned,  on  the  GCh  May  1S68,  a  complsiat 
preferred  by  Frederick  Cbappell,  hereinafter  calletl 
the  respondent,  against  Joshua  Whiteley,  herrio. 
after  called  the  appellant,  under   sect.  3  of  lb* 
\i  &  IS  Vict.  c.  lOfi,  charging,  for  tliat  he  the  saiil 
appellant  on  the  Sth  April  IHUS,  at  the  township  of 
Bnidfoid,  in  the  suid  county  of  I>ancBster,  diil  tbea 
and  there,  pending  the  election  thereinafter  run- 
lioaed,  wilfully,  fraudulently,  and  with  intent  lo 
affect  the  result  of  such  election,  pertoBste  ost 
Joseph  MarstuD,  a  person  entitled  to  rote  at  Ik 
election  of  guardian  of  the  township  of  Bradfonlia 
the  union  of   Prestwicb  in  the  said  county,  us- 
trary    to    the   statute    in     such    case   made  yi 
providctl,  was   heud  and  determined  by  me,  k 
said  parties  respectively    being  then   preseM  kf 
counsel  and  attorney,  and  upon  such  heaiiag  ai 
appellant  was  convicted  before  me  of  punooaliV 
the  above  named  voter,  and  I   adjudgml  him  al 
sentenced  him  to  bo  imprisoned  in  the  ban*  d 
correction  at  Saiford,  in  the  said  county,  for^ 
space  of   one  calendar  month.    And  whereas  Ik 
appellant  being  dissatisfied  with  my  determimlkB 
upon  the  bearing  of  the   said  complunt,  a*bda| 
erroneous  in  point  of  law.  pursuant  to  sect.  3  of  tH 


compliance  with  the  said  application  and  the  ^ 
viaions  of  the  said  statute,  do  hereby  atoie  mad  B(a 
the  following  caae :  — 
Upon  the  hearing  of  the  complaint  it  was  pnnd 
I  the  part  of  the  respondent,  and  found  as  a  fKt, 
that  an  election  of  a  guardian  for  the  township  if 
Bradford  in  the  union  of  I'restwich  in  the  s«d 
county  of  Laocaster,  duly  took  place  in  the  maeA 
of  April  last :  that  the  voting  papers  were  ddh 
vered  out  on  the  Cth  day  of  the  said  month  of  April, 
and  collected  on  the  Sth  of  the  sold  month  ^t 
person  duly  appputnted  for  that  pnrpose,  and  Inst 
the  casting  up  uf  the  votes  took  place  on  the  Uth 
of  the  said  month.  It  was  provided  that  the  sdl 
Jnieph  Marston  wai  on  the  list  of  roters  dalyqnsfi- 
fled  to  vote  at  the  said  election.  It  waa  also  pcond 
on  the  part  of  the  respondent,  and  found  as  a  I*cti 
that  the  voting  paper  of  the  said  Joaepti  Hantoo, 
aa  a  ratepayer,  waa  duly  left  by  the  proper  ofSoff  at 
the  shop  of  one  Mr.  Fendlebory,  and  by  tha  s«d 
I'endtcbury  delivered  to  the  said  appel^L  Aad 
it  was  further  found  aa  a  fact  that  the  voting  pqV 
apparently  duly  signed  at  if  by  the  Mtid  Jcinb 
HaratoQ  was  d^veroi  by  the  aaid  ^pellant  to  ue 


maiSTBATEB'  CASSS. 

RtO.    V.   Tom    iHHABTTAKTfl    OF    SCDLOOAM, 


Q.B. 


bt  words  of  the  Act  of  I'KrliBnicnt  aboi 
md,  which  enocti  that  "say  penon  who  shall 
(l«  uiy  person  entitled  to  vote  at  snch  eUc- 
hall  /or  e»ery  such  offence,  ftc."  were  noi 
d,becniue  Hantoo  baring  died  in  December 
U  to  the  election  was  not  a  voter  at  the 
dection,  and  tberefore  tlie  defendant  did  not 
lie  any  penon  who  at  the  time  of  the  election 
rater.  TBie  caie  was  decided  by  me  on  Tjei- 
■  6th  Ma^.  Tbe  demand  in  writinf;  for  a 
u  made  on  Thursday  the  Tth,  aod  the  recog- 
1  to  prosecute  the  case  wa<  entered  ioto 
me  on  Saturday  the  9th :  (see  20  &  21  Vict. 
.  3.)  I  therefore  request  the  opinion  of  tbe 
ipon  these  questloni : 

M  the  appellant  enter  into  recognisance 
llie  lime  required  by  the  Act  of  Parliament 
la  the  appellant  be  rightly  coavjcted  if  he 
I  and  for  a  person  who,  if  he  was  alire,  woald 
Oler,  but  who  having  died  previous  to  the 
1,  had  ceaaed  to  bo  a  voter,  but  who  appears 
rate-boo](  ? 

n  under  my  hand  this  39th  May  ISCS,  at 
,  in  the  connty  of  Lancaster. 

HniRr  Lki  au  Traffobd. 
Stipendiary  Magistrate  for  the  Division  of 
Manchester. 
Nt  8  of  the  U£15  Vict.  c.lOo,  it  is  enacted 
any  person  pending  or  after  the  election  of 
srdiau  or  guardiaas  (hall  wilfully,  fraudu' 
and  with  intent  to  affect  the  result  of  such 
I,  cumnlit  any  of  tbe  acts  following,  that  is 
fabricate  in  whole  or  in  part,  alter,  deface, 
,  abstract,  or  pork ' 

rper  used  therein,  ur  personate  any  person 
:o  vote  at  such  election,  &&,  he  is  to  be 
pon  conviction  to  be  impriaoned  for  a  period 
xediDg  three  months  with  or  without  hard 

h  him)  now  appeared 
ided  that  under  tbe 
i  the  aection  tbe  peraonatioa  must  be  of  a 
tadtled  to  vote,  and  that  as  ■  dead  penon  is 
lied  to  and  cannot  vote,  I6  there  can  be  no 
thm  of  such  ■  paraon  a*  en^tled  to  vote. 
he  section  has  failed  to  meet  thli  fraud. 
>der  the  2  Will.  4,  c  S3,  s.  49,  which  enactt 
iny  person  shall  knowingly  and  wilfully  per- 
r  falaely  assume  the  name  or  character  of  any 
mother  pereoQ  entitled  or  supposed  to  be  eu- 
iOny  piize-moncy,  &c.,  it  woi  held  that  tliere 
I  some  evidence  to  show  that  there  waa  such 
lot  tbe  name  and  character  assumed,  who  was 

or  might  prima  JacU  at  least  be  supposed  to 
tiad  to  receive  tbe  amount:  fBroam't cate, 
?.  C  20.)  In  the  6  *  7  Vict,  c  18,  a.  88 
nentarr  Begiitration  Act),  the  word*  are, 
any  election  of  a  member  or  members  to 

Parliament  for  any  county,  city  or  borough, 
«oa  shall  knowingly  persooate  and  falsely 
to  vote  in  tbe  name  of  any  other  pereon 
ame  )^>pean  on  the  register  of  voters  then 
1  for  aoy  auch  county,  city,  or  borough, 
'  agch  other  person  shall  then  be  living  or 
Ic.    There  tbe  blot  in  the  present  case  was 


4«i  for  the  respondent  contended  that  the 
it  waa  properly  convicted.  The  appellant 
,ted  that  he  was  entitled  to  vote.  [Lush, 
t  la  not  the  offence ;  it  is  falsely  per- 
b]  Hie  dead  man  was  on  the  poor-rate, 
aae  ot  S.  v.  Martin,  Buss.  &  Ry,  '62^,  upon 
tis.  Cta.— Vol.  T. 


tMQeo.3 


OS,  s.  69,  the  indictment  charged 
lue  pnwDer  wun  personating  and  falsely  asauniing 
the  name  and  character  of  Joahua  Boatwright,  a 
seaman  entitled  to  certain  prize  money,  and  it  was 
proved  that  tbe  prisoner  applied  at  Greenwich 
Hospital  for  prize  money  in  the  name  of  Boatwright, 
but  It  appeared  that  ho  did  not  obtain  the  money. 
and  that  Boatwright  was  then  dead.  The  counid 
for  the  prisoner  objected  that  to  personate  Boot- 
wrlght  under  these  circumstance*,  or  to  aaaame  Ua 
name  and  character,  was  not  on  offence  widdn  the 
meaning  of  tbe  Act,  which  related  only  to  wiittiBf 
persons;  that  after  the  death  of  Boatwiig^t,  M 
couid  not  be  entitled  to  prize  money,  but  that  the 
personal  representatives  or  next  of  kin  were  tbe 
person*  entitled,  and  that  in  fact  be  was  not  sup- 
posed to  be  entitled  to  prize  money,  since  it  «a* 
supposed  at  the  prize  office  that  be  was  dead.  The 
prisoner  was  found  guilty,  and  the  point  being  re- 
served for  the  consideration  of  the  judgea,  they 
were  of  opinion  that  the  conviction  was  right,  and 
that  the  statute  applied  though  the  seaman  per- 
sonated waa  dead.  R.  v.  Cnmp,  Rust.  &  Ity.  827, 
was  a  aimilar  case.  [Lush,  J.— The  word  "  sup- 
posed" make*  a  great  distinction  in  the  cases.] 
The  case  of  Rig.  v.  Hngae,  33  L.  J.  81,  M.  C. ;  0  L.  T. 
llep.  N.  S.  648,  show*  the  court  will  give  a  latitude 
of  conitruction  in  similar  cases  in  order  to  carry  out 
the  objects  of  the  statute. 

Mdluh,  Q.  C.  waa  heard  hi  reply. 

Lush.  J.— I  a**)  of  opinion  that  we  cannot,  with- 
out unduly  straining  tbe  words  of  the  tectlon, 
cunlirm  this  conviction.  It  is  perhaps  to  be  re- 
gretted that  the  Legislature  has  not  used  word* 
sufficient  to  comprehend  this  case.  The  word*  are 
"peraonalo  any  penon  entitled  to  vote  at  such 
election."  Here  tbe  man  waa  dead  and  so  could  not 
be  entitled  to  vote  at  the  election.  On  that  short 
ground  I  form  my  opinion.  As  regards  the  two 
luues  cited  by  Mr.  Crompton,  I  do  not  think  they 
apply  in  this  cas^  aa  they  seem  to  have  turned  upon 
the  words  "supposed  to  be  dead." 

KixXKK  and  Kltes,  JJ.  concoRed. 

ComrictiM  qiuulitd. 

Attorney  foi  tbe  ai^Uant,  J.  Hall,  Piccadilly, 


Ifahrsday,  Nov,  IB,  II 
Bbo.  v.  Tax.  IsBiBiTAini  ov 


Sunendtd  erda 

Wim  nxoiia-aSle—35  Geo. . 
1M,».  3-9^-10  Vicl.c. 


c79,» 


Ga,i. 


la  Nov.  I860,  an  order  was  made  far  lie  ranoval  of 
J.  O.  and  wife  from  Iht  pariiA  of  I.  to  tie  pariah  of 
S.,  tUir  place  of  tettkmeal.  Tlut  order  icat  not 
appealed  ogmiut.  By  an  order  of  even  dale,  the 
ordtr  of  removal  was  tu^ieadtd  by  rtaton  of  the 
illaea  of  J.  G.,  Kho  thtreupon  aith  hit  wife  resided 
in  the  parish  of  I.  lit!  ha  death  an  the  \5th  June  I8G1. 
Bis  aife  continued  to  reside  there  till  her  dtaUi,  lOlh 
April  18CT.  On  the  13lA  June  1SG2,  the  ici/e  btcame 
irremoaabUbyvirtueoflheB  j'O  I'ttf.  c.  GC.  On  the 
26(A  MartA  18GG,  she  became  irremovable  under  the 
28  i-  29  Via.  c.  79.  Bath  she  and  her  htibaitd  had 
Tfctiotd  relief  from  the  parish  of  I.,  and  ike  pariah  of 
S.  had  repaid  to  the  parish  of  I.  the  coils  of  main- 
tenance doica  to  the  huibnn^t  death.  On  the  30lh 
May  1 8GT,  on  order,  confirmed  on  appeal  lo  i/narter 
sessions,  teas  made  aijainat  the  paritti  of  S.  J'or  the 
coits  of  maintaining  the  Hift  incurred  by  reason  of 
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children  from  the  parish  of    Q-  ^'  -^[*^  ^  a^^^  *°  PRl"*;    H'^s"'  'l-""^*!^  ?*? 

of  Sculcoats,  which  order  of    S'J""?^^^?-,^^?^^™?  ?^^e*  ?  i^^H;  ^*f  f^  H' 
fjDcaled  airainst :   and  bv  an    23,  M.  C.)]      He  cited  Sal/ord  v.  Manchester,  3  R 


Q.  B.]  Heg.  v.  The  Inhabitants  or  Soclcoats.  [Q.  B. 

-  m. 

the  susfiensiort  of  th^  said  order  of  removal  from  the  moved,  as  she  was  irremovable,  and   the  order  for 

Vuth  June  18G2,  down  to  the  2oth  March  1800:  the  payment  of  expenses  was  made  after  her  death- 

Ilefd,  that  the  justices  had  power  to  make  the  said  order  ^^   4   ^'   ^^™'^!'^'*'^,  20   L.  J.  102,  M.  C.     Xoc 

ror  costs,  because  under  the  35  Geo.  3,  c.  101,  and  ,^'««   ^l^?,  "!;I;^^^^'!?" /^"^  ^^*f»?  «^Pf°»e9  made  too 
4'J  Geo.  3.  r.  124,  the  order  of  removal  was  suspended     f  ^-     ^  '^^'  l"*  &  ^^  ^  »ct.  c  lOo,  s.  8,  seems  to  tretl 

until  the.  Justices  were  satisped  that  the  said  order  these  expenses  as  jMiyments  made  by  the  rehevine 

mifjht  he  safely  executed  without  danger  to  any  person  P""*^  «"  account  of  the  setUement  parish. 
the  suhjict  of  that  order^  and  that  the  wife  l>einq  such  a         n-  ,     ,       ,  n     ^  j  j  ^i.  ^  ^i      _j 

person,  no  order  for  costs  could  be  made  until  the  death      ^^''M  ^^J  the  appellants,  intended  that  the  ord^ 

of  the  wife  or  the  execution  of  the  order,  of  suspension  was  of  no  effect  after  the  death  c* 

•^  "^  John  Gibson.    The  order  of  rcmoTal  was  suspended 

This  was  an  appeal  ap:ainst  an  order  dated  the  by  the  illness  of  John  Gibson.    "Any  person  wb^ 

30th  May  1S07  of  two  justices  for  the  county  of  is  the  subject  thereof"  can  only  refer  to  the  pertoi 

Middlesex,  conimandinfr  the  overseers  of  the  parish  by  reason  of  whose  illness  the  order  of  remuval    j 

of  Scul coats  to  pay  to  the  overseers  of  the  parish  of  suspended. 

Islington  the  sum  of  24/.  12«.  i\d.  for  the  costs  of  77*7/ v.  Thf»mcroft,  3  E.  Jr  E.  257; 
maintenance  incurred  by  reason  of  the  suspension  7?.  v.  Infflefidfl,  13  East,  317. 
of  an  order  of  removal  from  the  parish  of  Islington  [Hansen,  J.  referred  to  the  note  in  if.  v.  InylefeiL 
to  the  parish  of  Sculcoats  of  John  Gibson  and  his  which  shows  that  the  order  is  not  to  beexecataB 
wife  and  children.    The  appeal  was  heard  at  the  until  it  may  safely  be  executed   without  danger- 
quarter  sessions  on  the  1st  Nov.  1807,  and  the  order  to  any  person  who  was  the  subject  of  the  simtj 
of  the  justices  was  confirmed,  subject  to  a  special  To  entitle  the  respondents  to  claim  the  expenses  tiny 
case.  must  show  not  only  that  they  have  maintained  die 
The  facts  of  tliis  case  were  shortly  as  follows :  pauper,  but  that  the  pauper  was  removed.    In  A  t. 
On  the  10th  Nov.  1800  two  justices  of  the  county  PW''^'';  jt  was  held  that  where  a  pauper  beame 
of  Mid<llesex  adjudged 
of  John  Gibson  was 
thereupon  directed 
wife   Elizabeth,   and 
Islington  to  the  parish 

removal  was  never   appealed  against;   and  by  an  ^,  -,  ..^,.    -  ,  .   «   ►  tit-ii   i       -/*       oi      xr  — 

onler  of  even  date  indorsed  thereon  the  said  order  ^  S.  oj)0,  and  4  &  o  Will.  4,  c.  i6,  s.  84.    Moreovw 

of  removal  was  suspended  by  reason  of  the  sickness  J"«  application  is  too  late.    The  complaint  shouM— 

of  John  Gibson,  which  rendered  it  danKcrous  for  have  been  made  withm  six  months  from  theddt— 

him  to  travel,  until  they  were  satisfied  that  the  °^  '' J;"J  Yo  v-^"/      a^      k- 
order  of  removal  might  be  safi-ly  executed  with-  ^^  *^'  ^-  ^  ^^^'  ^'  ^'*'  ^^*' 

out  danger  to  any  person  who  was   the  subject 

thereof.    From  that  time  John  Gibson  resided  in        Lush,  J. — I  am  of  opinion  that  the    otder 
the  parish  of  Islington,  and  continued  sick  till  the  sessions  should  lie  affirmed.    It  is  very  clear  dii 
da^'  of  his  death  on  the  13th  June  1801,  and  was  the  Legislature  in  passing  these  Acts  (3.'>  Geo.  3 
relieved    by  the    parish  of    Islington.     Elizabeth  c.  101,  and  4l»  Geo.  3,  c.  124)  intended  first  that 
Gibson  continued  to  reside  in  the  parish  of  Islington,  pan])er  should  be  removed  from  one  parish  to  anutbe^x 
rioc'iving  parish  relief  till  her  death  on  the  lOlli  April  while  such  pauper  was  unable  to  travel  by  hmmzk 
1S07.     On  the  13th  June  1801   ElizalH?th  became  of  sickness  or  other  infirmity,  and  that  no  pauper- 
irremovable  b}'  virtue  of  the  1)  &  10  Vict.  c.  CO,  and  was  to  be  removed  until  such  danger  had  pa#J«l 
on  the  25th  5larch  1800  she  became  irremovable  S?condly.  that  the  respective  members  of  a  family 
under  the  28  jt  20  Vict.  c.  7'.».    Tiie  jwrish  of  Scul-  should  not  be  separated  the  one  from  tlie  other  by 
coats  paitl  to  the  parish  of  Islington  the  expenses  the  execution  of  an  order  of  removal.    We  vavsu 
incurred  by  them  down   to  Jt)hn   Gibsoirs  death,  therefore,  interpret' these  statutes  so  that  we  carry 
No  claim  was  made  against  the  i)ari.sh  of  Sculcoats  out  the  manifest  intention  of  the  Legishiture.    ^'e 
fur  maintenance  between  the  datt*  of  John  Gibson's  can  well  do  so  in  this  case.    Tlie  first  question  is. 
death    ami    the   loth    .June   1801,    nor    from    the  what  is  the  period  during  which  the  order  of  fo*- 
2.'itli  March  1800.    The  order  of  removal  was  never  pension  oiHjratcd?    Did  it  operate  only  durinsithe 
suspended,  nor  was  any  fre.sh  order  applied  for.  illness  of  the  person  whose  illness  was  the  n^asofl 
The  question   for  tlii.'  opinion  of  the  court  was,  for  suspending  the  order  of  removal,  or  dcics  it 
■whether  the  justices  were  right  in  making  the  order  operate  so  long  as  there  is  any  member  of  the  fatoily 
of  the  oOth  yiay  18i!7.  (who  is  a  person  the  subject  of  the  order  of  rvmoval) 

so  ill  as  to  be  unable  to  travel  without  danger  to 

Pohiifh   for  the  respondents,  in  support  of  the  him  or  her?     1  think  that  when  an  order  of  remoral 

onkr.    The  question  turns  on  the  construction  of  is  once  suspended  that  order  is  suspendetl  until  the 

.M.>  Geo.  ;*,.  c.  101,  s.  2,  ,ind  the  liMJco.  .;,  c.  121,  justices  are  satisfied  that  it  may  safely  be  executed 

ss.  1,  2.  .».    The  true  meaning  is  that  the  order  of  without  danger  to  any  fiersou  who  is  the  subject 

suspt^uaion  susix»iids  the  order  of  removal  until  the  thereof.    Now  the  41»  Geo.  ,3,  c.  124,  is  a  declamloiy 

justices  are  satisfied  that  the  order  of  removal  as  to  Act,    and  the  two  Acts  (35  Geo.  3,   c.  101,  awl 

all  the  persons  who  are  the  subject  of  it  can  be  the    11*  Geo.  3,  c.   124)    may  be    read    together, 

safely  LXt'cuted.    To  hold  otherwise  would  be  con-  Theti*  Geo.;>, c.  124,  s.  .'>,  enacts  and  declares  "that 

trary  to  the  intent  of  the  Acts,  which  is  to  prevent  where  any  ortlcrof  removal  or  vafn^nt  pass  shall  be 

pauiKTs  being  removc<l  while  from  illness  or  infir-  susjiended  by  virtue  of  this  or  the  said  recited  Act,on 

inity  it  is  dangerous  to  them  to  travel,  and  also  to  account  of  the  dangerous  illness  or  other  infirinitvof 

prevent   the   separation   of  members  of  the  same  any  pi-rson  or  ix?rson8  thereby  directed  to  be  reiiurtvd 

familj'.     [Lrsir,   J.— I5ut   before    the  order  could  or  passed,  the  execution  of  such  order  of  ri»moval  or 

be  executed,  her  SL'ttlement   was  change<l  by  the  vagrant  pass  shall  be  suspended  for  the  s.imc  pi*ri«.>d 

t»  &  10  Vict.  c.  00.]     No;  her  status  was  aUcrcd.  with  resiKrct  to  every  other  person  nanie^I  therein. 

She  became  im*movable.    /i»  .«•  v.  Chmifurd,  \  B.  and  who  was  actually  of  the  same  household  or  f.iaiily 

Aid.  'S'W  R>howd  that  the  order  enforcing  payment  of  such  sick  or  infirm  persons  at  the  time  of  such 

of  the  ex]K>nses  incurred  during  the  susiK.'nsion  of  order  or  removal  made  or  vagrant  pass  granted." 

'1,11  order  of  removal  is  limited  to  two  cases,  death  This  it  ap|x?ars  is  the  true  sense  of  the  original 

removal.    Kow  in  this  case  the  Avife  was  not  re-  clause  which  required  aud  authorijed  the  magi*- 
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trates      •**  making  such  onler  of  removal  to  suspend 
the  e>c*3<ution  of  the  same  until  they  were  satisflecl 
that  it     might  safely  be  executed  without  danger  to 
any  pc^  irson  who  was  the  suhject  of  the  same."    The 
clian^js  c^  of  expression  was  desijjned  to  include  every 
mem hxiT  of  the  famil}'.    The  order  of  removal  could 
not  1>«^    executed  until  the  raacristrates  were  satisfied 
that  i  t-    could  so  be  executed  with  safety  to  every 
persoM^B.     who  was  the  subject  of  that  order.    That 
being-         so,  the  order  of   suspension    continued  to 
opera  -fc^*  after  the  death  of  the  husband  and  during 
the  il  X  Mraess  of  the  wife.    Therefoi-e,  I  cannot  agree 
with  t  "J^e  contention  that  a  fresh  order  of  suspension 
was  ij-^cessary  on  the  death  of  the  husband,  for  it 
rcmai^K-med  as  operative  then  as  it  did  before.    In 
fact,  3.  -fc  is  perfectly  clear  from  the  decided  cases  that 
no  BU<^  l-i  order  could  then  have  been  made.    The  next 
quest  i  o>n  is  whether  the  statute  (28  &  20  Vict.  c.  79,  s.  8) 
whiclm,    from  the  25th  March  18CG,  by  substituting 
one  v'-^i^-ar  for  that  of  three  years  specified  in  the 
8  &  i^      "^ict.  c.  55,  has  made  a  paujier  irremovable 
after       ^ne  year's  residence,  has  had  the  effect  of 
annul.  1  ing  the  order  of  removal  so  as  to  prevent  the 
reliev-i  xig  parish  from  obtaining,  on  the  death  of 
the  r>^"T8ons  the  subjects  of  that  order,  the  costs 
whicl-s.      they  had  previously  incurred  in  maintaining 
these        persons  by  reason  of  that  order  being  sus- 
pendc^cil.    I  am  of  opinion   that  it  has  not.    AVe 
xnust     j^ut  a  meaning  on  the  words  of  the  35  Geo.  3 
that      shall  certainly  be  just,  and  not  at  variance 
•^th  '%!^-  hat  the  Legislature  had  in  their  minds  at  the 
time   tlie  Act  was  passed.    I  take  it  that  the  inten- 
tion   "^^^as  that  the  settlement  parish  should  recoup 
the  T'olieving  parish  the  expenses  incurred  in  main- 
tainiTij?  the  pauper.    It  is  singular  that,  while  the 
legislature  (see  14  &  15  Vict.  c.  105,   s.  8)  has 
^\oy*'^d  the  debtor  (the  parish  of  settlement)  to 
ros^^  IMiyments  from  time  to  tim^j  to  the  parish  who 
1  is  tnaintaining  the  pauper,  yet  the  relieving  parish 

m  c^^t  enforce  payment  till  the  death  or  removal 

\  01  the  pauper.    Here  one  of  these  events  has  hap- 

\  pened.   Therefore  the  justices  were  right  in  making 

".-t  the  order  for  costs,  and  we  now  confirm  it. 

Uaxxen  and  Hates,  JJ.  concurred. 

Judijmcnt  for  the  respondents. 

'^  Attorneys  for  respondent,  U'.  and  J,  ^^parlint/. 


Wednesday,  Nov,  11,  18G8. 

Grant  (app.)  r.  The  Local  Board  for  the 
District  of  Oxford  (resps.) 

liatcs — General  ditttrict  rate. — Posts  in  the  bed  of  a 

rirer — Occupation. 

The  rcrporation  of  Oxford  arc  sciited  in  fee  oj  the  hed 
ofth*'  river  I  sis  at  Oxford,  xrhirh  at  that  city  is  a 
naviyable  river  and  a  common  hi'/hwat/.  Certain  j/osts 
irere,  many  years  ago  driven  into  the  bed  of  the.  river 
for  the  purpose  of  being  vsed  for  mooring  barges^  tV<\, 
and  at  the  time  when  the  rate  in  question  was  assessed 
the  Oxford  University  Boat  Cfnh  had  a  barge  (which 
they  used  for  the  purposts  of  their  rhb)  moorrd  to 
th*:m  hy  means  of  rings  which  pass  loosely  and  movfnh/y 
round  the  said  postSj  the  barge  thereby  being  enahh  d 
to  rise  and  fall  with  the  water  of  the  river.  The  chih 
fjeing  assessed  by  the  local  board  to  tico  general  district 
rates  t 

Jleldj  that  they  were  not  liable  to  be  rated. 

Tliis  was  a  special  case  stated  under  the  12  &  13 
Vict.  c.  45,  8.  11,  for  the  opinion  of  the  court  upon 
an  appeal  against  certain  rates.  The  case  stated 
as  follows: — 

The  appellant  is  the  secretary  of  the  Oxford 
University  Boat  Club,  and  for  the  purposes  of  this 


case  is  to  be  taken  as  the  person  liable  in  respect  of 
the  subject  of  the  rates  if  the  club,  or  any  member 
thereof,  in  the  opinion  of  the  court  is  liable  to  b6 
rated.  The  respondents  are  the  Oxford  Local  Board 
duly  empowered  to  make  rates.  There  were  two 
rates,  the  subject  of  the  appeal — the  first  a 
general  district  rate  at  Is.  Gd.  in  the  pound  mado  by 
the  respondents  under  and  by  virtue  of  the  provi- 
sions of  the  Local  Government  Supplemental  Act 
1S()5  CSo.  5)  and  of  the  Acts  incorporated  therewith, 
to  which  rate  the  club  was  assessed,  the  property 
being  described  as  "  posts  fixed  in  the  soil  under 
the  river,  and  land  occupied  by  the  said  posts  and 
by  landing  stage,  platform,  floating  barge,  or  house 
boat,  and  other  things  connected  therewith  and 
with  tlic  said  soil." 

The  name  or  situation  of  the  property  was  de- 
scribed in  the  rate  as  "  On  the  river  Isis,  adjoining 
Christ  Church  meadow,"  the  full  annual  value 
being  45/.,  and  the  assessable  value  oGl. 

The  second  rate  was  similar  in  all  particulars. 

The  river  Isis  (hereinafter  called  the  river)  flows 
over  certain  land  (hereinafter  called  the  bed  of  the 
river),  of  which  the  mayor  and  corporation  of  the 
city  of  Oxford  were,  during  all  the  times  herein- 
after mentioned,  and  still  are,  seised  in  their  de- 
mesne as  of  fee,  and  which  before  and  at  the  time 
of  the  assessment  of  the  several  rates  above  men- 
tioned, formed  part  of  the  district  of  the  Oxford 
Local  Board. 

The  river  is  a  navigable  river,  subject  to  the 
control  of  the  Conservators  of  the  river  Thames, 
and  is  a  public  and  common  highway  over,  along, 
and  in  which  all  the  liege  subjects  of  our  lady  the 
C^uecn  have  always  of  right  had,  and  still  ought  to 
have,  free  passage,  navigation,  and  anchorage  with 
and  for  boats,  barges,  and  other  vessels.  The  free- 
men of  the  city  of  Oxford  have  during  all  the 
times  hereinafter  mentioned  of  right  used  and  en- 
joyed, and  still  of  right  use  and  enjoy,  the  sole  and 
exclusive  right  of  fishing  in  the  river,  and  every 
part  thereof,  so  far  as  it  flows  over  and  along  the 
bed  of  the  river  within  the  district  of  the  local 
board,  and  of  using  for  that  purpose  boats,  barges, 
and  other  vessels. 

The  Oxford  University  Boat  Club  is  composed  of 
meml)ers  of  the  University  of  C)xford,  and  is  jws- 
sessed  of  a  barge  or  house  boat  floating  on  the 
river,  over  the  bed  of  the  river,  and  moored  there 
at  a  distance  of  al)out  30ft.  from  the  bank  of  the 
river  nearest  thereto  by  means  of  two  iron  rings, 
which  are  fixed  to  the  barge,  and  pass  l(M)sely  and 
moveably  round  two  solid  fixed  posts  which  are 
driven  into  the  l>ed  of  the  river,  and  are  of  such  a 
diameter  as  to  allow  the  said  rings  to  pass  freely 
up  and  down  the  said  posts,  and  thus  to  allow  the 
barge  to  rise  and  fall  with  the  water  of  the  river. 
In  some  very  dry  seasons,  and  when  the  water  is 
low,  though  the  l)ed  of  the  river  remains  covered 
with  water,  yet  the  barge  rests  on  the  bed  of  the 
river  occasionally  for  a  short  time.  The  barge, 
though  capable  of  being  moved,  is  never  in  fact 
moved  from  its  station. 

Between  the  barge  and  the  said  bank  of  the  river 
are  four  other  posts  driven  into  the  bed  of  the  river, 
two  of  which  posts  are  ut  a  short  distance  from  the 
barije,  and  the  other  two  are  at  a  short  distance 
from  the  said  bank,  and  the  club  is  also  pissessed  of 
a  moveable  frame  of  board:*  joined  tou'ethcr,  which 
is  laid  down  on  the  top  of  the  said  four  posts,  but 
is  not  fixed  to  the  said  posts,  or  any  or  either  of 
them,  nor  to  the  said  barge  or  bank,  neither  does 
the  said  wooden. frame  touch  the  saiil  bank  or  the 
barge,  but  it  forms  with  the  said  posts  the  gangway 
from  the  barge  to  the  said  bank  from  v  liieh  the 
approach  is  to  the  barge,  which  said  bank  is  the 
property  of  the  dean  ;ind  chapter  of  Christ  Church, 
Oxford.    All  the  said  posts  were  so  vIxys^w  SxAft  * 
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bed  of  the  river  more  than  twenty  years  before  the  The  question  for  the  opinion  of    the  court  is 

making  of  tlie  said  rates  for  the  purpose  of  being  whether  tlie  club  or  any  member  thereof  is  liable 

used  as  aforesaid,  and  have  from  thence  liitherto  upon  the  above  statement  to  be  rated  for  the  whole 

remained  so  driven  in  and  been  so  used,  but  without  or  any,  and  if  any  what,  portion  of  the  property 

the  leave  or  licence  of  the  mayor  and  corporation  described  in  the  said  rates. 

of  the  city  of  Oxford,  or  of  any  other  body  cor-  If  the  court  should  be  of  opinion  that  the  club  or 

porate  or  person  whomsoever  in  that  behalf,  and  no  any  member  thereof  is  liable  to  be  rated  in  respect 

payment  of  rent  or  other  acknowledgment  has  ever  of  the  barge  in  conjunction  with  the  whole  of  the 

been  made  in  respect  thereof  by  the  club  or  any  residue  of  the  property  described  in  the  said  rate, 

member  thereof,  either  to  the  mayor  and  corpora-  then  the  said  rate  is  to  stand  affirmed, 

tion  of  the  city  of  Oxford,  or  to  any  other  body  If  the  court  should  be  of  opinion  that  the  dab  or 

corporate  or  person  whomsoever.    The  club  is  also  any  member  thereof  is  liable  to  be  rated  in  respect 

possessed  of  several  boats  which  the  members  of  of  the  barge  either  alone  or  in  conjunction  with  pvt 

the  club  use  on  the  river ;  and  beside  the  facts  here-  only  of  the  said  residue  of  the  property  described  ia 

inafter  stated,  the  barge  is  used  to  enable  tiie  mem-  the  said  rate,  then  the  said  rate  is  to  be  amended 

bers  of  the  club  to  get  conveniently  into  and  out  of  accordingly  so  far  as  relates  to  the  description  of  the 

their  boats,  and  the  members  of  the  club  are  in  the  property  for  which  the  club  or  any  member  tliereof 

habit  of  stepping  from  the  said  bank  on  to  the  said  is  rated,  and  the  assessable  value  thereof  in  SDch 

wooden  frame  and    walking  along  it,   and  then  case  is  to  stand  at  3G/. 

stepping  off  the  said  wooden  frame  on  to  their  If  the  court  should  be  of  opinion  that  the  clab  u 

barge  as  one  way  of  access  to  the  barge,  there  being  not,  nor  is  any  member  thereof,  liable  to  be  rsted 

no  other  way  of  access  from  either  bank  of  the  for  the  barge  in  conjunction  either  with  the  whole 

river  to  the  barge  except  by  boats,  but  the  members  or  with  any  part  of  the  residue  of  the  propertj 

of  the  club  have  no  legal  right,  title,  or  interest  in  described  in  the  said  rate,  but  is  liable  to  be  ratnl 

or  to  the  soil  of  the  said  bank,  or  in  or  to  any  part  in  respect  of  some  portion  of  tlie  said  residue,  thea 

thereof.  the  said  rate  is  to  be  amended  accordingly  in  the 

The  barge  was  built  and  is  maintained  by  the  description  of  the  property  rated,  and  in  the  assess- 

snbscriptions  of  the  members  of   the  club,  it  is  able  value  thereof,  which  is,  in  such  case,  to  be 

roofed  over,  and  forms  one  room,  with  small  parti-  reduced  to  the  sum  of  one  shilling, 

tlons  at  one  end  for  use  as  dressing  rooms ;  the  If  the  court  should  be  of  opinion  that  the  dub  is 

rooms  are  lighted  by  windows  in  the  side  of  the  not,  nor  is  any  member  thereof,  liable  to  be  rated  ia 

barge  above  the  water-line ;  no  person  ever  sleeps  respect  of  any  part  of  the  said  property  in  the  said 

or  resides  in  the  barge,  but  the  same  is  used  in  the  rate  mentioned,  then  the  said  rate  is  to  be  amended 

daytime  only  by  the  members  for  the  time  being  of  accordingly,  and  the  name  of  the  dub  and  the  rate 

the  club  as  a  way  of  getting  into  and  out  of  their  of  assessment  in  respect  thereof  is  to  be  struck  oat 

boats  as  aforesaid,  and  for  the  purpose  of  putting  of  the  said  rate, 

on  and  taking  off  their  boating  dresses,  and  for  Frederick  J.  Morrell, 

reading  and  other  amusement  at  the  free  will  and  Attorney  for  the  respondent 

pleasure  of  the  members  of  the  club  respectively.  ,,        ^^       ,r,^,    .                ..*      .^         i 

The  barge  is  regularly  supplied  with  daily  and  other  Mauhy  Q.C.  and  R.  Chrke.  appeared  for  the  sppri- 

newspapers  and  reviews,  and  produces  no  pecuniary  lants,  and  contended  that  they  were  not  liable  to  be 

profit  or  benefit  whatever  to  the  club  or  to  any  rated. 

™Nl>^oise,TidWiDg,  land,  tenement,  or  heredita-  J^«^^,  QC  ^^^Gnffiu  »PP^.  ^.^  •"PP^J^ 

mcnt  is  or  ever  has  been  o^upied,  held,  or  used  in  ^®  "^^^^  *°^  '^'^K^^  **^*'  '^^^  "^^^  ^^^«  ^  berated— 

connection  or  conjunction  with  the  barge,  unless  the  r^^  grounds  of  the  judgment  render  it  unnecci- 

posts  dnven  into  the  bed  of  the  river  can  be  consi-  g^^y  to  give  the  arguments  at  any  greater  length. 

dered  such.    The  club  is  not,  nor  is  any  member 

thereof,  the  owner  or  occupier  of  any  such  post,  or  The  following  cases  were  cited : 

land,    or    landing-stage,  platform,  floating  barge,  Willianxs  v.  Jones,  12  Eant,  346 ; 

house  boat,  or  other  things  connected  tlierewith,  or  Retj,  v.  LeitK  1  EU.  &  Bla.  121 ; 

with  the  soil  under  the  river,  as  in  the  said  rates  are  i^O-  ▼•  Forrest,  8  Ell.  &  Bla.  89 :              ^v  t>  o-i 

mentioned,  or  of  any  rateable  property  whatsoever,  Watknut{a,j^.)y^Ui^{TeBi^.),L,Rcp.3Q3.dsO; 

unless  and  so  far  only  as  the  facts  hereinbefore  I^  ^*  ^'  ^P*  ^"  ^*  ^^' 

stated  may  in  the  opinion  make  them  such  owner  ^             ^  n  t     t t •  • *u  » :-4» 

or  occupier  of  the  whole  or  any  part  thereof,  and  ^'^T''??'^-  f -.1'""  "^  TT"  *^  *iTi  i; 

Uable  to  be  rated  in  respect  of  iich  ownership  or  •"«»*  *«"'«1  ^  ^°'  ^^VF^^^lV^t^J^J^ 

occunation  opinion  upon  an  extremely  narrow  ground.    It  is 

vi  .ii/^K  Ko«.»<^  ian^:»<*  of«r*A  •^i.ff.x.^   *^oof  ^^  Te&Wy  not  necessary  to  consider  any  of  the  cases 

othe?  tw'^g'^^e^'^'Za^ frnti?n^'?n  S.'*^' ITT'*  r^^t[L°.\'Si„^ir''E^ 

the  said  rates  have  or  has  at  any  time  been  assessed  *«  P«'»'-    ^"^ «»"  ""'^  '^^.^.^S"'/^* l^n 

to  rates  for  the  reUef  of  the  poor,  nor  has  any  part  "T  "<>'.«  I>«"on  *ho  only  P°~e»»MapMt  fixed  m 

of  the  property  in  this  case  above  mentioned  been  *e  »o.l  is  an  occupier.it  i.  not  neceasary 

at  any  time  taied,  rated,  or  assessed  in  any  manner  "'  deciding  this  question,  «nce  in  the  present  «« 

or  for  anvnurnoae  whatsoever  the  proof  of  occupation  altogether  fails.    Whether, 

The  ap^Zrcontend^  t^mt  the  property  rated  )}}^^'-^'  *'»"  P™^"f, "  H^,  ""^^  ^^1?^'^?"  * 

•.  «#«,««..M  ;-  «^f  i:-Ki »  ♦«  K«  ««»^i  «i  «..».<.^  the  other  is  not  at  all  material.    It  seems  to  me 

as  aforesaid  is  not  liable  to  be  rated  or  assessed.  *,    ^  *.               «.!•--*      i *k-«.  ^u^ • ~  «• 

That  the  said  club  is  not  the  owner  or  occupier  of  that  there  is  nothing  to  •'»«"/'»"*  »»;««»  an  «- 

the    land   or    soil   or   of    any   things   connected  ^'^''T^  occupation  of  the  posts  by  the  appeUMtt; 

therewith.    ITiat  there  is  not' and  cannot  be  any  'l"**""*' '\^!|f'L  ?  *^,Th™t.^wJ."T„^'i»5r^^^ 

o.i«»i  ^/..„^««;,..^  ^r.  ..;„kf  ♦«  /x/«/t.,.«,.  *u^  oo;,i  r^ati  Hvcr  mav  not  attach  themselves  to  tliem.    Lpon 

fi^cH.^  T^l  r^r/tfnr^r^^fl^^^^                    h^l^^t  the  simple  ground,  therefore,  that  ther«  is  no  S- 

landiig  stage,  platform,  floating  barge,  house  boat,  ^occupation  by  the  Appellants,  I  think  our 

and  other  things  connected  therewith,  or  any  part  r*j     **  V^lr'  *  v    * .   ♦!  "Jl  "A'a^"**"'^»  *  i-uiu*.  v*.* 

thereof  so  sUnding,  and  being  in  and  upon  the  said  3^dg°^eut  must  be  for  them, 

highway  as  to  render  the  same  rateable  property  or  Hannex  and  Hates,  JJ.  concurred, 

the  said  club  liable  to  be  rated  in  respect  thereof.  ^  ,        *  ^    ^i           n    ». 

A  copy  of  the  notice  of  appeal  accompanies  this  Judgment  for  the  appeOants. 

case,  and  may  be  referred  to  at  part  thereof.  Attorneys :  /.  M.  Davenport ;  K  Jlorrdl,  Oxford. 
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Wednesday,  Nov.  25,  ISGS. 
Reg.  V,  DiPLOCK. 

<^jr^«  wnrranto-^P/ea  of  severed   matters — Power   of 
Crotcn  to  traverse  and  demur  at  satne  time, 

'J'kp  0.  rttum  to  an  information  in  the  nature  of  a  quo 
-m.^tnrantOf  the  Crown  may^  by  distinct  replications^ 
9-^pijf  several  matters. 

I^T*"^  Crown  may  also  demur  to  such  a  return,  and  at  the 
.»€mt  time  traverse  the  allegations  contained  in  it. 

Xn  this  caae,  which  was  an  iDformation  in  the 

no.  t  lire  of  a  quo  warranto,  Gray,  Q.C.  had  obtained 

WL  rule  nisi,  calling  on  the  relator  to  show  cause  why 

tUo    replications   and    demurrer   of    the    Queen's 

oorooer  and  attorney  filed  in  this  prosecution,  and 

wlIbo  a  side  bar  rule  made  the  12th  Nov.  (that  unless 

clef  ciidant  should  rejoin  to  the  said  replications  and 

joii]  in  the  said  demurrer  within  four  days  next 

After  service  of  the  said  rule  judgment  should  be 

entered  against  him  for  want  of  such  rejoinder  and 

joinder  in  demurrer),  should  not  be  set  aside  on  the 

Krouud  that  the  Crown  has  no  prerogative  to  reply 

several  matters  to  a  plea  to  an  information  in  the 

nature  of  a  7^0  warranto,  nor  to  reply  and  demur  at 

^e  same  time  to  such  a  plea. 

The  information,  dated  Trinity  Term,  in  the  31st 
and  32Dd  years  of  Her  Majesty,  stated  that  Thos. 
^'orton,  Esq.,  coroner  and  attorney  of  Our  present 
^vercign  Lady  the  Queen,  prosecuted  in  his  own 
P>x)per  person,  at  the  relation  of  Wm.  Thos.  FameU, 
of  Isleworth,  in  the  said  county   of   Middlesex, 
^''^^er,  according  to  the  form  of  the  statute  in  such 
<^**e    made  and  provided,  and  gave  the  court  to 
understand  and  be  informed  that  after  the  0th  Aug. 
1844  and  within  that  part  of  the  county  of  Middle- 
^^  >irhich,  for  the  purpose  and  by  virtue  of  the 
i  &  8  Vict.  c.  72,  ha»  been  duly  created  and  is  the 
'Western  district  of  the  said  county  for  and  during 
f^the  time  from  the  22nd  June  1862,  there  hath 
Deen  or  ought  to  have  been,  and  still  of  right  ought 
^  be  a  coroner  of  the  said  county  for  the  said 
^^tem  district  thereof,  and   that  the  place  and 
<>aice  of  coroner  of  the  said  county  for  the  said 
^ttrict  hath  been  and  still  is  a  public  office,  and 
^n  oQce  of  great  trust  and  pre-eminence  within  the 
^d  county,  and  the  said  district  of  the  said  county, 
^Uching  the  rights,  liberty*  and  security  of  Her 
^jesty*s  liege  subjects  within  the  said  county, 
vid  the  said  district  of  the  said  county.     And 
that  Thomas  Bramah  Diplock,    of    35,    Oakley- 
square,  in  the  said  county  of  Middlesex,  doctor  of 
niedicine  heretofore,  to  wit  on  the  7th  April,  in  the 
3l$t  year  of  the  reign  of  our  said  present  Sovereign, 
Queen  Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of   Great   Britain  and  Ireland,  Queen, 
Defender  of  the  Faith,  at  the  Clarence  Hotel,  North- 
end,  Fulbam,  in  the  said  Western  district  of  the 
said  county,  did  use  and  exercise,  and  from  thence 
continuaUy  afterwards  to  the  time  of  exhibiting 
thia  information,  hath  there  and  at  divers  other 
places  within  the  said  Western  district  of  the  said 
county  without  any  legal  warrant,  royal  grant,  or 
right  whatsoever,  used  and  exercised  the  office  of 
coroner  of  the  said  county  for  the  said  Western 
district  of  the  said  county,  and  for  and  during  all 
the  time  last  above  mentioned,  hath  there  claimed, 
and  still  doth  there  claim,  to  be  coroner  of  the  said 
county  fur  the  said  district  of  the  said  county,  and 
to  have  use  and  enjoy  all  the  liberties,  privileges, 
and  franchises  to  the  office  of  coroner  of  the  said 
county  for  the  said  district   of  the  said  county 
belonging,  and   appertaining,    which    said    office, 
liberties,  privileges,  and   franchises,  he  the  said 
Thos.  B.  Diplock  for  and  during  all  the  time  last 
aUtve.roj^ati^oed  upon,  our  said  la4y  the  Qpeen, 
without  any  legal  warrant,  royal  grant,  or  right 


whatsoever  hath  usurped  and  still  doth  usurp,  that 
is  to  say,  within  the  said  county  and  the  said  district 
of  the  same  aforesaid,  in  contempt  of  our  lady  the 
Queen,  to  the  great  damage  and  prejudice  of  Her 
royal  prerogative,  and  also  against  her  Crown  and 
dignity.  Whereupon  the  said  coroner  and  attorney 
of  our  said  lady  the  Queen,  for  our  said  lady  the 
Queen,  prayeth  the  consideration  of  the  court  here 
in  the  premises,  and  that  due  process  of  law  may  be. 
award^  against  him,  the  said  T.  B.  Diplock  in 
this  behalf,  to  make  answer  to  our  said  lady  the 
Queen,  and  show  by  what  authority  he  claims  to 
have,  use,  and  enjoy  the  office  liberties,  privileges, 
and  franchises  aforesaid. 

To  this  information  the  defendant  pleaded  that 
under  colour  of  the  premises  in  the  said  informa- 
tion contained  he  is  grievously  vexed  and  disquieted 
and  unjustly,  because  protesting  that  the  said  infor- 
mation and  matters  therein  contained  are  not  suffi- 
cient in  law,  and  Uiat  the  said  Thomas  Bramah 
Diplock  is  not  bound  by  the  law  of  the  land  to 
answer  thereto,  yet  for  plea  in  this  behalf  the  said 
Thomas  Bramr.h  Diplock  saith  that  our  said  lady 
ought  not  further  to  impeach  or  trouble  him  by 
reason  of  the  premises  in  the  said  information  con-  ^ 
tained,  be<»use  he  saith  that  after  the  making  and  • 
passing  of  an  Act  of  Parliament  made  and  passed 
in  a  session  of  Parliament  holden  in  the  seventh 
and  eighth  years  of  the  reign  of  Her  Majesty  the 
now  Queen,  being  *'An  Act  to  amend  the  Law 
respecting  the  Office  of  County  Coroner,"  and 
before  the  issuing  of  the  writ  hereinafter  mentioned, 
it  having  seemed  expedient  to  the  justices  of  the 
County  of  Middlesex,  that  the  same  county  should 
be  divided  into  districta  for  the  purposes  of  the  said 
Act,  all  such  resolutions,  petitions,  adjoummento, 
notices,  references,  directions,  orders,  and  other 
proceedings  as  are  mentioned,  provided,  and  directed 
in  and  by  the  said  Act  in  that  behalf,  were  there- 
upon duly  passed,  presented,  given,  held,  made,  and 
taken  respectively  for  the  division  of  the  said  county 
accordingly,  and  thereupon  Her  Majesty,  the  now 
Queen,  with  the  advice  of  Her  Privy  Council,  in 
and  by  a  certain  order  ordered  that  the  said  county 
should  be  divided  into  certain  districta  for  Um 
purposes  of  the  said  Act,  which  to  Her  Majes^, 
with  the  advice  aforesaid,  then  seemed  expedient, 
and  by  the  said  order  gave  a  name  to  eacli  of  such 
districta  (one  of  such  districta  being  the  Western 
Division  of  the  said  .county  in  the  information  men- 
tioned, and  being  so  named  in  the  said  order),  which 
said  order  was  afterwards  duly  published  in  the  - 
London  Gazette,  and  thereupon  the  said  county  of  Mid- 
dlesex became  and  was  divided  into  districta  M  the 
purposes  of  the  said  Act,  and  amongst  other  districta, 
mto  a  district  called  the  Western  Division,  in  the 
said  information,  and  the  said  Thomas  Bramah 
Diplock  further  saith  that  upon  the  death  of  one 
Thomas  Wakley,  the  person  who  held  the  office  of 
coroner  for  the  county  of  Middlesex,  one  *James 
Bird  duly  became  and  was  his  successor,  and  exer- 
cised the  office  of  coroner  for  one  of  such  districts, 
according  to  the  provisions  of  the  said  Act,  and  re- 
sided within  the  said  district,  and  the  same  justices 
so  assembled  as  aforesaid,  ordered  a  list  to  be  pre- 
pared by  the  clerk  of  the  peace  for  the  said  county 
of  the  several  parishes,  townships,  or  hundreds  in 
each  of  the  said  districta  into  which  the  said  county 
was  divided  as  aforesaid,  under  the  authority  of  the 
said  Act,  specifying  in  such  list  the  place  within 
each  district  at  which  the  court  for  the  election  of 
coroner  was  to  be  holden,  and  olso  the  place  or 
places  at  which  the  poll  was  to  be  taken,  inserting 
the  parishes,  townships,  and  places  for  each  of  such' 
polling  places,  and  such  order  was  afterwards  duly* 
enrolled  among  the  records  of  the  said  county,  and' 
afterwards,  and  before  the  issuing  of  the  said  writ 
hereinafter  mentioned,  the  said  James  Bird  dir 
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and  that  the  said  J:iines  Bird  liavinj:;   so  died  as 
aforesaid,  after  tlio  deatli  of  the  said  James  Bird, 
and  after  making  and  publishing;  the  said  orders  as 
aforet>aid.  and  1)efore  comniittin};  any  or  either  of 
the  said  allowed  acts  in  the  said  information  men- 
tioned, to  wit  ou  the  8tli  Feh..  in  the  thirty-tirst 
year  of  the  reign  of  her  said   Majesty,  her  said 
Majesty,   the  now   Queen,  sent  and  caused  to  be 
delivered   to  David    Henry    Stone,   Ksq.,   and    to 
William   3IcArthur.   Ksq.,  they,    tlie    said    David 
Henry   Stone  and   William  ^IcArthur,  being  the 
then  sheriff  for  the  said  county,  her  writ  close  in 
the  wonis  and  to  the  purjMrt  and  effect  following, 
tliat  is  Ut  ^ay,  "  Victoria,  by  the  Grace  of  God,  of 
the  Uniti>d  Kin;;dom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith.    To  the  sheriff  of 
the  county  of  MiddU'sex,  greeting,  forasmuch  as 
James  Binl.  Ksq.,  of  Brook-green,  in  the  parish  of 
Hammerauiith  in  the  said  county  of  Middlesex,  late 
the  coroner  for  the  Western  Division  of  the   said 
county,    is    deceased,    we  command  you  that  in 
your  full  county  within  the   said  division  by  the 
consent  of  such  ])ersons  residing  within  the  said 
division  as  shall  at  the  time  of  such  election  be  duly 
qualified  to  vote  at  the  election  (»f  coroner  for  the 
^  said  county  according  to  law,  and  the  form  of  the 
'  statutes  in  such  case  made  and  provided,  you  cause 
another  coroner  to  be  chosen  for  the  said  division  in 
the  place  of  the  said  James  Bird,  who  (having  taken 
the  oath  as  the  manner  is)  may  thereupon  do  and 
keep  those  things  which  concern  the  office  of  coroner 
for  the  said  division,  and  you  shall  cause  such  an 
one  to  be  chosen  as  best  knoweth  and  intendeth  that 
office,    and    certify    unto    us   his  name.    Witness 
ourself  at  Westminster,  the  8th  Feb.  in  the  thirty-first 
year  of  our  reign  ;*'  and  the  said  Thomas  Bramah 
Diplock  further  saitli  that  afterwards  the  said  sheriff 
duly  and  in  pursuance  of  the  said  Act  applied  that  a 
court  should  be  holden  for  the  election  of  a  coroner 
for  the  said  district,  the  same  being  at  Brentford  in 
the  said  county  of   Middlesex,  the  same  being  a 
convenient  place  within  the  said  district,  on  the 
lOth  Feb.  l^i>S,  the  same  being  not  less  than  seven 
uor  more  than  fourteen  days  after  the  receipt  of  the 
said  writ,  and  that  due  notice  of  tlie  place  of  iiolding 
the  said  court  and  of  the  pur])oses  for  which  the  same 
would  be  holden  was   given  to  all  such  persons 
residing    witlun    the    said    district  as  were    then 
entitled  to  vote  at  the  election  of  such  coroner,  and 
that  the  said  court  was  duly  held  by  the  said  sheriff 
at  the  time  and  place  in  this  behalf  aforesaid,  and 
that  the  said  Thiimas  Bramah  Diplock  and  one 
William  Ilordwicke  and  one  James  Walker,  severally 
offered  themselves,  and  were  nominated  candidates 
for  the  said  election,  and  the  said  Thomas  Bramah 
Diplock    was  then   of  age,  and  then  was  seised 
as  of  fee  of  land  within  the  said  district  whereof 
he   might   answer  to   all  manner  of  people,  and 
was  then  in  all  other  respects  duly  qualified,  and 
that  the  said  election  was  not  then  determined  upon 
the  view  with  the  consent  of  the  electors  there  pre- 
sent, and  a  poll  having  been  demanded  for  tlie 
determination  thereof,  the  said  sheriff  adjourned 
the  same  court  to  eight  of  the  clock  in  the  forenoon 
of  the  next  day  hut  one,  the  same  not  then  being  a 
Saturday  or  Sunday,  and  the  said  sheriff  thereupon 
deputed  and  appointed  such  a  number  of  persons 
as  then  scvmed  meet  and  convenient  for  the  taking 
of  the  poll,  to  be  poll  clerks  to  take  the  said  poll 
with  him,  and  the  said  slieriff  thereupon  caused 
booths  to  be  erected  for  taking  the  poll  at  the  court 
and  principal  place  of  election,  and  at  the  other  fol- 
lowing places,  being  respectively  within  the  said 
district,  and  being  the  places  appointed   in  this 
hehalf  by  the  quarter  sessions  as  aforesaid.    And 
the  said  sheriff  tliereupon  also  caused  to  be  affixed 
on  the  most  cunspicnous  part  of  each  of  the  said 
hoaUu^  the  names  of  Che  several  parithee,  town- 


ships, and  i»laces  for  which  such  1>ooth  was  respec- 
tive! v  allotted.    And  before  thev  began  to  take  the 
said  ix)ll  every  clerk  so  appointed  as  aforesaid  wa* 
dulv  sworn  trulv  and  indifTerentlv  to  take  the  saiae 
pull,  and  to  set  down  the  names  of  each  ck-ctor.  aaiL 
the  place  of  his  residence,  and  for  whom  he  ^ImuIX 
poll,  and  to  poll  no  elector  who  was  not   sworn  IT 
required  to  l)e  swoni  by  the  candidates  or  either  of 
them;  and  the  said  sheriff  appointed  for  each  can^ 
didate  such  cmc  person  as  was  nominated  to  him  by~ 
each  candidate,  to  be  ius(K:Ctor  of  every  clerk  wh«> 
was  so  api>ointed  for  taking  the  poll  as  aforesaiX. 
And  the  said  Thomas  Bramah  Diplock  further  adtlx 
that  the  said  ]k)11  was  duly  taken  by  the  said  clerk.s 
in  the  presence  of  the  said  sheriff  after  the  'i^jtlx 
Aug.  in  the  year  of  our  Lord  1800,  that  is  to  say,  on 
the  21  St  Feb.  in  the  year  of  our  Lord   l.^^GS,  ar 
the  se'-eral  places  aforesaid,  and  continued  for  oao 
day  only  for  eight  lit)urs  of  such  day,  and  the  said 
poll  was  not  kept  open  later  than  four  of  the  clock 
in  the  afternoon  of  the  said  day,  and  that  the  said 
poll  clerks  truly  and  indifferently  took  the  said  poU, 
and  in  books  provided  by  the  said  sheriff  for  that 
pur[)osc  set  down  the  names  of  each  elector,  and  the 
jilace  of  his  residence,  and  for  whom  he  polled ;  and 
the  said  ]k)11  clerk  polled  no  elector  without  fint 
being  sworn  in  accordance  with  the  provisions  of  the 
said  Act,  when  required  so  to  be  by  the  said  can- 
didates, or  either  of  them  ;  and  that  at  the  close  of 
the  said  poll  the  said  poll  clerks  inclosed  and  scaled 
their  said  several  lH)oks,  and  publicly  delivered  them 
so  inclosed  and  sealed  to  the  said  sheriff,  who  doly 
received  and  kept  all  the  poll  books  unopened  until 
the  reassembling  of  the  court,  and  that  the  said 
court  reassembled  on  the  day  next  but  one  after  the 
close  of  the  poll,  the  same  not  being  a  Sunday,  and 
then  and  there  the  said  sheriff  oi>eniy  broke  the  seals 
on  the  said  books,  and  cast  up  the  number  of  votes 
as  they  apjx'arcd  on  the  said  several  books,  and 
openly  d(>clared  the  state  of  the  poll,  and  made  a 
proclamation  not  later  than  two  of  the  clock  in  the 
afternoon  of  the  said  day,  that  the  said  Thomtf 
Bramah  Diplock  was  duly  chosen  by  a  majority  of 
persons  residing  within  the  said  district  as  were  at 
the  time  of  the  said  election  duly  qualified  to  rote 
at  the  election  of  coroner  for  the  said  division  of 
the  said  county.    And  so  the  said  Thomas  Bramah 
Diplock  avers  that  he  was  after  the  receipt  of  the  said 
writ  as  aforesaid  at  the  said  election  so  held  undcrand 
by  virtue  and  in  obedience  to  the  said  writ,  and  accord- 
ing  to  the  provisions  of  the  said  statute,  and  before 
committing  any  of  the  alleged  acts  in  the  aaid 
information  mentioned,  to  wit,  at  the  time  and  in 
manner    aforesaid    duly   proclaimed    by    the  said 
sheriff  to  be  the  coroner  for  the  said  division  dn^ 
chosen  and  elected  to  be  such  coroner  as  aforesaid 
by  a  majority  of  such  persons  residing  within  the 
said  district  as  were  at  the  time  of  the  said  electioa 
duly  qualified  to  vote  at  the  elections  of  coronen 
then  and  there  was  duly  sworn,  and  took  the  oaths 
required  by  law  to  be  administered  to  and  taken  by 
a  person  appointed  or  elected  coroner  for  any  conntyt 
and  took  upon  himself  the  duties  of  the  said  olBce 
by  virtue  whereof  he,  the  said  Thomas  Bramah 
Diplock  during  all  the  time  in  the  said  information 
in  that  l>ehulf  mentioned,  at  the    Clarence  Hotel, 
North  End,  Fulliam,  in  the  said  western  district  of 
the  said  county,  and  at  divers  other  places  within 
the.  said  western  district  of  the  said  county,  hath 
used  and  exercised,  and  still  doth  use  and  exercise, 
the  said  office  of  coroner  of  the  said  county,  for  the 
said  district  of  the  said  county;  and  hath  there 
claimed,  and  yet  doth  there  claim,  to  be  coroner  of 
the  said  county  for  the  said  district  of  the  said 
county,  and  to  have,  use,  and  enjoy  all  the  liberties, 
privileges,  and  franchises  to  the  office  of  coroner  of 
the  said  county  for  the  said  district  of  the  nid 
couutf  \)«Vow^'^t&  ;xtvd  appertaining  as  it  iru  kvhi 
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for  him  to  do ;  without  this  that  he,  the  said  T.  Ji. 
J)iplock,  hath  not  usurped,  or  dotli  usurp,  the  said 
office,  liberties,  privileges,  and  franchises  ui>on  our 
■aid  Sovereign  Lady  the  Queen,  in  manner  and 
form  as  by  the  said  information  is  above  supposed ; 
all  which  said  several  matters  and  things  he  the 
said  T.  B.  Diploclc  is  ready  to  verify  as  the  court 
here  shall  award.  Wherefore  he  prays  judgment ; 
and  that  the  aforesaid  office,  liberties,  privileges, 
and  franchises  in  form  aforesaid  claimed  by  him, 
the  said  T.  U.  Diplock,  may  for  the  future  be  allowed 
to  him,  and  that  he  may  be  dismissed  and  discharged 
by  the  court  here  of  and  from  the  premises  above 
laid  to  his  cliarge. 

To  this  plea  there  were  three  replications:  (1.) 
That  the  said  T  .B.  Diplock  was  not  seised  as  of  fee 
of  land  within  the  said  district,  and  was  not  in  all 
other  respects  duly  qualified  as  in  the  said  plea 
alleged,  and  of  this  the  said  T.  Norton,  Esq.,  puts 
himsi-lf  ujwn  the  country.  (2.)  That  the  said  T.  B. 
Diplock  was  not  elected  to  the  said  office  of  coroner 
by  a  majority  of  valid  votes  duly  qualified  to  vote 
at  the  said  election,  and  this  the  said  T.  Norton, 
lisq.,  is  rcAdy  to  verify.  (3.)  That  in  the  alleged 
majority  of  voters  for  the  said  T.  B.  Diplock,  were 
included  votes  given  at  polling  booths  other  than 
the  polling  booths  allotted  for  the  parislic?,  town- 
•hijw,  and  places  within  which  the  properties  in 
iwpect  of  which  the  said  votes  were  given  were 
situate,  although  booths  had  been  and  then  were 
dnly  allotted  for  such  parishes,  townships,  and  places 
within  which  the  said  properties  in  respect  of  which 
the  said  votes  were  given  were  situate  for  including 
•uch  votes  as  aforesaid,  the  said  T.  B.  Diplock 
would  not  have  had  a  majority  of  valid  votes 
TCcorded  for  him  at  the  said  election,  and  this  the 
■■id  T.  Norton,  Esq.,  is  ready  to  verify. 

There  was  sdso  a  demurrer  to  the  plea  in  the 

Mowing  form:— And  the   said  T.  Norton,  Esq., 

coroner  and  attorney  as  aforesaid,  having  heard  the 

■ud  plea  of  the  said  T.  B.  Diplock  in  manner  and 

form  above  pleaded  in  bar,  for  our  said  lady  the 

Queen,  also  saith  that  the  said  plea  and  the  matters 

^'^^n  contained  in  manner  and  form  as  the  same 

vewhen  pleaded  and  set  forth,  are  not  sufficient 

U  htw,  and  that  he  the  said  coroner  and  attorney 

jor  oar  said  lady  the  Queen  is  not  bound  by  the 

ttw  of  the  land  to  answer  the  same,  and  this  he  the 

•tid  coroner  and  attorney  is  ready  to  verify.  There- 

fore,  for  want  of  a  sufficient  plea  in  that  behalf,  the 

nid  coroner  and  attorney  for  our  said  lady  the 

Queen  prays  judgment,   and  that  the  said  T.  B. 

Diplock  may  be  convicted  of  the  premises  above 

ebarged  upon  him,  and   may  be    forejudged  and 

excluded  of  and  from  the  office,  privileges,  and 

fiviehises  aforesaid. 

Keane,  Q.  C.  (with  whom  was  Daii/)  now  showed 
canse  against  the  rule,  and  contended  that  the 
Crown  had  the  prerogative  of  replying  several 
matters  to  a  plea  to  an  information  in  the  nature  of 
I  gifo  warrcuito,  and  also  to  reply  and  demur  at  the 
imme  time  to  such  a  plea.  In  Chitty's  Prerogatives 
}f  the  Crown,  p.  369,  the  law  is  thus  stated :  "  The 
[i^rown  has  various  prerogatives  in  replying  to  its 
lefendant's  traverse  or  plea.  In  cases  where  the 
right  of  property  is  in  dispute,  the  claimant,  as  we 
iiare  seen,  must  not  only  state  his  own  title,  but 
ihould  traverse  that  of  the  Crown.  In  this  case  the 
drown  has  the  option  of  maintaining  its  own  title, 
rithout  noticing  the  defendant's;  or  without  no- 
ikxDfc  the  defendant's  traverse  of  the  Crown's  title, 
the  King  may  merely  dispute  the  title  set  up  by 
iie  claimant.  And  it  appears  that  the  King  may, 
n  a  manner,  reply  double,  by  maintaining  not  only 
lis  own  titled  but  disputing  also  that  set  up  by  the 
niTener;  and  it  is  also  usual  for  the  Crown  to 
sonfest,  and  aToid,  and  trareive  also.    So  if  the 


plea  allege  several  facts,  the  King  may  traverse  all 
of  them ;  and  if  several  of  the  King's  titles  bo 
traversed,  he  need  not  maintain  all  of  them  .  .  . 
During  the  term  in  which  issue  has  been  joined  with 
the  Crown,  but  not  in  a  subsequent  term,  the 
Crown  may  waive  the  issue  and  take  another,  or 
demur,  &c."  In  Rex  v.  Knitjht,  4  T.  R.  424,  a  case  of 
quo  wmrantOy  Butler,  J.  says,  "I  wish  that  the 
gentlemen  of  tlic  bar  who  draw  pleadings  in  cases 
of  this  kind  would  attend  in  future  to  the  mo<le  of 
replying  on  the  part  of  the  Crown.  A  prosecutor 
in  a  quo  trarranto  information  is  allowed  to  reply 
specially,  and  to  put  as  many  matters  in  i^sue  as 
he  pleases ;  but  the  new  matter  introduced  in  the 
replication  ought  to  be  consistent  with  the  matter 
contained  in  the  plea.  If,  for  instance,  a  defendant 
set  up  a  bad  title  under  an  old  charter,  when  in  fact  a 
new  charter  had  been  granted  altering  the  old  mode 
of  election,  the  Crown  may  introiluce  the  new 
charter  in  the  replication,  becanse  it  is  consistent 
with  the  matter  contained  in  the  plea,"  &c.  In 
the  report  of  Bex  v.  (iincvery  G  T.  R.  733,  a  case  of 
quo  warranto  relating  to  the  office  of  bailiff  in  a 
town  in  Nottinghamshire,  we  find  the  following 
note:  *^At  first  the  prosecutor  demurred  only  to 
that  part  of  the  plea  that  related  to  the  right  of  the 
senior  baUiff  to  liave  the  casting  vote,  and  replied 
to  five  other  parts  of  the  plea.  But  upon  some 
doubt  being  made  at  the  bar  and  on  the  liench 
whether  such  a  mode  of  pleading  was  warranted  by 
the  prerogative  of  the  Crown,  it  was  agreed  to^ 
amend  the  pleadings  and  take  the  opinion  of  the 
court  upon  the  principal  question  in  this  shape ; 
though  the  court  rather  inclined  to  tliink  that  the 
prosecutor  might  have  demurred  to  the  whole  plea, 
and  also  denied  particular  parts  of  it."  In  Re. 
Bishop  of  Worcester  v.  Vaughan,  p.  G5,  it  is  said, 
"  If  tne  king  take  issue  upon  a  traverse  to  an  office, 
he  cannot  in  another  term  change  his  issue  by  tra- 
versing the  defendant*s  title,  for  then  he  might  do 
so  infinitely.  But  the  king  may  take  issue,  and 
after  demur :  or  first  demur  and  after  take  issue  ; 
or  he  may  vary  his  declaration  ;  for,  in  these  cases, 
as  to  the  right,  all  things  remain  and  are  as  they 
were  at  first ;  but  this  ought  to  be  done  in  the  tame 
term,  otherwise  the  king  might  change  Muthout 
limit  and  tic  the  defendant  to  perpetual  attendance.** 
Nothing  is  done  in  the  present  case  but  what 
is  here  stated  to  be  lawful. 

GVay,  Q.  C.  (with  whom  was  Beres/ord),  in  sup- 
port of  the  rule. — There  is  no  instance  of  a  ret>li- 
cation  in  this  form  in  any  of  the  books.  It  is  not 
denied  that  the  Crown  may  in  a  single  replication 
reply  double.  The  Crown  appears  to  have  had  the 
prerogative  of  traversing  several  matters  where 
the  subject  could  only  traverse  one,  and  sa  a  Crown 
plea  would  not  be  bad  for  duplicity.  But  the 
Crown  cannot  by  distinct  replications  at  once  con- 
clude to  the  country,  and  also  reply  new  matters  ; 
there  is  no  authority  in  support  of  such  an  assertion. 
Neither  is  there  any  authority  to  support  tlie  asser- 
tion that  the  Crown  can  reply  and  demur  at  the 
same  time.  Bacon's  Abridgment  contains  no- 
instance,  nor  do  any  of  the  year  books.  He  also 
referred  to  Viner's  Abridg.  Prerog.  of  the  King, 
Q.  5.  [Lush,  J.— It  is  remarkable  that  the  stat. 
32  Geo.  3,  c.  58,  only  gives  the  defendant  leave  to 
plead  several  matters.  One  would  have  expected 
that  the  Crown  at  the  same  time  would  have  been 
enabled  to  reply  several  matters,  if  it  were  thought 
that  the  Crown  had  not  such  a  power  already. 
His  Lordship  also  referred  to  the  case  of  Tobin  v. 
The  Queeny  14  C.  B.,  N.  S.,  505,  in  which  the  Court 
of  Common  Pleas  held  that  it  was  competent  to  the 
Crown  to  plead  and  demur  to  a  Petition  of  Right 
under  the  23  &  24  V\c.V<i.^,N>\«fc\^\\i^?»xsR?(isv^^^ 
that  statute  to  XaSw  ^;v«i.^  >3aft  \{tstw^^^SL^^'tv^^^'^  '^'^ 
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Crown  to  plead  double.  There  Willes,  J.  said  (p.  522): 
^  At  common  law  it  is  clear  that  the  Crown  was  not 
precluded  from  pleading  double,  or  pleading  and 
demurring.  I  speak  with  the  sanction  of  the  highest 
authority  when  I  saj  that  the  right  of  the  Crown 
to  plead  double  was  unaffected  bj  an  j  of  the  statutes 
or  rules  of  court  relating  to  pleading  and  procedure. 
And  this  applied  not  only  to  the  proceedings  on  a 
petition  of  right,  but  also  to  the  monstrans  de  droit 
Mnd  trarerse  of  office.  In  Manning's  Exchequer 
Practice,  App.  D.  p.  225,  will  be  found  an  instance 
of  the  Attorney-General,  in  a  replication  on  behiUf 
of  the  Crown,  taking  issue  on  a  variety  of  matters 
alleged  in  the  plea.  It  is  true  that  each  allegation 
was  introduced  by  the  words,  *  for  further  replica- 
tion,' &c. ;  still  this  is  an  exceedingly  strong  autho- 
rity to  show  the  exercise  of  the  prerogative  right 
.  .  .  The  law  with  respect  to  double  pleading  has 
no  reference  to  pleading  by  or  on  behalf  of  the 
Crown."  This  is  decisive  of  the  point  now  argued, 
for  there  can  be  no  difference  as  to  this  matter 
between  a  petition  of  right  and  a  qvo  warranto,^  If 
the  prerogative  of  the  Crown  were  such,  it  is  curious 
that  it  should  have  been  thought  necessary  in  the 
statute  of  9  Anne,  c.  20,  to  enable  the  Crown  to 
*'  plead  to  or  traverse  all  or  any  of  the  material  facts'* 
contained  in  the  return.  p[<uBH,  J.— The  statute  of 
Anne  was  passed,  not  to  give  power  to  plead  double, 
but  to  give  power  to  plead  at  all.  Before  that  statute 
no  traverse  to  a  return  was  allowed,  and  the  only 
remedy  open  to  the  prosecutor  was  an  action  on  the 
case  for  a  false  return,  where  such  was  made.] 

Lush,  J. — I  think  the  question  now  before  us 
seems  to  have  been  exhaustively  argued  in  the  case 
of  Tofnn  v.  The  Queen^  to  which  I  have  referred ; 
and  I  believe  that  the  judgment  of  each  of  the 
judges  in  that  case  was  directed  to  this  very  point 
They  held  that  the  Crown  had  power  to  plead 
double,  and  also  to  traverse  and  demur.  This  rule 
most,  therefore,  be  discharged. 

Hates,  J.,  concurred. 

Rule  eUicharged, 

Attorneys  for  the  relator,  Merriman  and  Backland. 

Attorney  for  the  defendant.  Hand, 

[EaaATUM .— In  oar  report,  at  page  227,  of  the  cue  of  The 
Company  o/Propriftort  o/tlu  Biraiinghain  Catial  Navigation, 
appe.,  T.  Ovetteen  of  ths  Parwh  of  Birmingham  ^  reBjM., 
the  iiame  of  Jtfr.  T.  8.  Sod<n  should  hare  appeared  as  one 
ht  the  counsel  for  the  appellants.] 


C0T7BT  OF  COMMON  PLBAS  (IBEULKD). 

Wednesday,  June  12,  18G8. 

Hallioan  v.  Ganlv  (a). 

Sanitary  Acta — Common  lodging-houte — Non-residence 
of  landlord —  Unfumislud  apartments. 

The  Imndlord  of  a  house  in  the  city  of  Dublin^  all  the 
rooms  of  k'AicA  are  let  out  in  tenements  by  the  week  at 
rents  less  than  titree  sliiUings  per  week,  although  he  does 
not  reside  vpon  the  premises,  is  the  keeper  of  a  common 
lodgmg'house  within  the  meaning  of  the  Dublin  Im- 
provetnent  Acts  Amendment  Act  1864,  section  2i. 

This  case  came  before  the  court  upon  a  case  stated 
for  tlic  decision  of  the  judges,  in  pursuance  of  the 
20  &  21  Vict.  c.  43,  by  Messrs.  O'Donnell  and  M*Der- 
mott,  the  presiding  magistrates  at  the  metropolitan 
police-court  for  the  city  of  Dublin.  The  magistrates 

(a)  From  the  Iritih  Loan  TintM.    This  case  is  published  on 
account  of  its  hairing  been  referred  to  several  times  in 
mijifwneai  before  the  retieixig  barristers  for  the  citj  of 
J?aUitt  M$  tb0  reont  ivridon. 


having  convicted  the  appellant  oa  a  cham* 
unlawfully  kept  and  used  within  the  M 
Dublin  and  the  police  district  thereof,  a  ki 
public  lodging-house,  said  house  not  lun 
registered  as  a  public  lodging-house  in 
kept  for  said  purpose,  and  without  having 
for  said  house  the  requisites  spedfled  in  thi 
second  of  the  bye-laws  for  regulation  < 
lodging-houses  within  the  borough  of  Dab 
the  21st  November,  1864  (a). 

At  the  appellant's  request  the  following 
stated  for  the  decision  of  the  Court  of  Comn 

^  This  case  came  before  us  on  a  summo 
by  the  complainant  against  the  defendai 
alleged  violation  of  the  provisions  of  thi 
Vict  c.  305,  s.  24.  We  annex  a  copy  of 
mons  hereto,  referring  to  the  statutes  iooi 
therewith  Cvide  supra).  Accordingly  the 
heard  before  us,  the  undersigned  divisional 
at  Exchange  Court  Police  Court,  DnhUi 
19th  May  inst.  Mr.  Dowse,  Q.C.  appeaie 
complainant,  and  Mr.  Sidney,  Q*C.  and  1 
Curran  for  the  defendant  Although  noi 
prosecution  at  the  suit  of  the  compUinaat, 
secution  was  alleged  to  have  been  institati 
Corporation  of  Dublin,  the  nominal  n 
be  ng  one  of  the  sanitary  sergeants,  who  li 
charge  of  a  district  of  the  city  for  sanitary  ] 
with  the  assent  and  authority  of  the  police 
sioners. 

**  The  compldnant  was  sworn,  and  depoei 
he  knew  Michael  Ganly,  the  defendant, 
at  No.  10,  Upper  Erne-street,  Dublin.  H 
lodging-house  known  as  No.  14,  £me-pla 
let  in  four  separate  tenements.  He  told  n 
the  owner  of  the  house.  The  house  is  not  n 
I  served  a  notice  to  do  so  on  Mrs.  Ganlj 
Ganly's  residence,  on  the  21st  Dec.  last  pi 
house  is  kept  very  neatly,  and  is  in  a  ver 
state  always. 

'*  Margaret  Myers  was  also  sworn,  and 
That  defendant  was  the  landlord ;  that  si 
by  the  week  a  room  from  him  in  the  bona 
Erne-place,  at  Is.  Sd.  per  week;  that  she 
session  of  the  entire  apartment ;  that  she 
room  door  whenever  she  goes  out,  and  th 
dant  has  no  power  to  enter  her  room: 
occupied  this  room  for  upwards  of  four  yei 

(a)  The  form  of  summons  was  as  follows : 

(Copt). 

Act  10  &  U  Vict.  c.  31,  **  Towns'  ImproTemfl 
Act  1847." 

Act  12  k  13  Vict.  c.  97,  *'  Dublin  ImproTement . 

Act  27  &  28  Vict.  c.  a06,  **  Dublin    Improvei 
Amendment  Act  1864." 

Bve-Laws  for  Begulation   and  Benstiation 
Lodging-houses  in  the  Borough  of  Dublin,  as 
Municipal  Council  of  the  said  borough  1851  and  1 

Police  District  of  Dublin, )  ywx  an  heiebv  n 
Metropolis  and  County  of  [-gonalljto  beandap 
the  City  of  Dublin,  to  wit.  )  me,  or  any  one  <w  n 
justices  of  the  said  district,  presiding  at  the  Mi 
Police  Court,  £xohange^x>iurt,  on  Saturday  next 
o'clock  forenoon,  to  answer  the  complaint  oC  J 
ligan,  17  B.  sergeant  of  police,  who  has  this  day  m 
plaint  osninst  tou  for  tnat  you  unlawfully  kept  ai 
No.  14,  Erne-place,  and  continue  to  keep  and  uae, 
borough  of  Dublin  and  within  the  ssid  distriot,  < 
a  pubhc  lodging-house,  said  house  not  harimr  1 
tered  as  a  pubhc  lodging-bouse  in  the  book  era] 
said  purpose,  and  without  baring  provided  for 
the  requisites  si>ecified  in  the  first  and  second  < 
laws  for  regulation  of  public  lodging-honMa 
borough  of  Dublin,  made  the  21st  day  of  Nore 
contrary  to  the  statutes  and  bye-laws  above  ■ 
such  case  made  and  provided,  for  which  oAaa 
liable  to  a  penalty  not  exceeding  the  sum  oC  fortg 

Therein  foil  not  at  your  peril. 

Dated  this  IMh  day  of  Maj,  1966. 

W.  Axxn 
OiuqfUisDivu 
o/  said 
To  Mr.  Michael  Gaiily,  Householder, 
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ID.]                                          Rbo.  V,  William  Dipbosb.  [C.  Cas.  R. 

r  Levy  was  also  sworn,  and  deposed :  That  landlord  has  no  control  over,  and  which  are  not 

iriae  occupied  a  room  in  said  nouse^  from  lodgings  at  all. 
it»  for  the  last  fourteen  years,  at  Is.  per 

a  weekly  tenant;  that  she  had  no  lodgers.  Downe,  Q.C.  and  yarwood,  in  support  of   the 

atel  for  the  defendant  submitted  that  the  conviction.— The  bye-laws  are  not  admissible  to 

M  of  the  statute  did  not  apply  to  a  case  control  the  meaning  of  the  Act  of  Parliament; 

pratent,  and  that  the  defendant  was  not  besides  it  is  not  enough  to  show  that  the  bye-laws 

if-bouse  keeper  within  the  true  meaning  of  1S51  are  inapplicable  to  the  case  of  a  house 

itatute,  and  that  the  statute  did  not  apply  ^^^  >"  tcnemenu  where  the  landlord  does  not  reside 

ise  of  unfurnished  rooms  being  let  in  tene-  '^Pon    the   premises ;    for   the   more   recent   Act 

nder  circumstances  Uke  those  deposed  to.  ^7  &  28  Vict  (Local  and  Personal),  c.  805,  s.  24, 

the  undersigned  justices,  being  of  opinion  "Pon  which  this  conviction  is  rested,  extends  the 

statute  did  apply  and  that  the  house  was  operation  of  the  previous  Act  to  all  houses  let  in  the 

Ml  lodging-house  within  the  provisions  of  required  manner,  and  to  all  persons  in  the  beneficial 

wte,  and  that  the  defendant  was  keeper  receipt  of  the  rents  thereof . 

who  was  proved  and  admitted  to  be  in  the        >#    .  „  «   r»  t    j  h i  *u    •  ^         *    «  au 

a  receipt  of  the  rents,  and  who  had  received  Monahak,  C.  J.,  deUvercd  the  judgment  of  the 

o  register  previous  to  the  issuing  of  the  r"'?-;TH*^»°« J*^^^»»»«  ^«?V'**'^  V^  J^l  ^ 

a,  wnvicted  the  defendant  in  a  mitigated  ^'?•^'P  P"^^^' JS^ilT'^!^  ^  ^~*"^ 

of  2s.  Gd.,  as  it  was  conceded  that  the  f^f  .*  ^l^*^  "^  ^^^  '?J^^  ^  ^^?^  ^  ^  *  PJ*^'? 

It  had  not  Wilfully  violated  the  law.  lodging-house,  and  the   person  m  the  bcneflaai 

lefendanthavingexpressed  himself  aggrieved  ^^^""1  the  rents  thereof,  the  keeper  of  anublic 

iCermination,hu,  pursuant  to  the  provisions  ?^«'"^"^''''f',u^"  Vi*^l%*^i,  ^?   laws   relaUng 

}  A  21  Vict.  c.  4^  ^Ued  upon  us  tTstate  a  ^^^V"  ?  ^^^^  ^«^  'j^  *^*  ^«  LegisUiure  used 


deposed.                         « J.  W.  O'DoNWELL.  "^' '"  "^V^^^  ruum.,  uuv  Mie  uuuuuiUH  u*   vue  rv^y 

**  D  M^Dermott  "  house  is,  in  him.  We  do  not  give  any  opinion 

as  to  how  many  and  what  bye-laws  are  applicable 

,q.au^J.A.a.rron  for  the  .ppell«t  ^.p^^^funt  U  t  ^''of'^i^^lS^^r^, 

m,.Imp™vem«.tCla«e.Actl847en«ted  ?i*Si:S.t  0.""^^-'^*" '*•    ^«  »"•'' *''«• 

should  not  be  lawful  to  keep  or  use  as  a  '  ***''"*^  "*'  •pi^^im. 

dging-house  within  the  limits  of  the  borough  Conviction  affirmed  without  coats, 

le  rated  at  less  than  10/.  funless  a  licensed  Attorney  for  the  appellant,  C.  FitxgerahL 

Dg  house),  or  any  house  of  any  value  what-  rr™*--?          -zf 

less  such  house  be  registered  as  a  lodging-  Attorney  for  the  respondent,  J.  ^lorgan. 

I  a  book  kept  for  that  purpose.    It  also  :               a 

that  every  house  shall  be  deemed  a  public  '           • 

house  within  the  meaning  of  that  Act  in  CBOWN    CASES    RESERVED. 

arsons  shall  be  luurboured  or  lodged  for  hire  Beportad  by  Jobs  Tboxpsox.  E«i..  Barrlater-st-Law. 

gle  night,  or  for  less  than  a  week  at  one  

any  part  of  which  shidl  be  let  for  any  Umo  Saturdaif,  Nov.  14, 1868. 

1  a  week.    We  contend  that  a  man  cannot  ' 

to  be  *'  harboured  or  lodged  *'  by  one  who  (Before  Botill,  C.  J.,  Chaknell,  B.,  BrLSt, 

reside  in  the  house  with  him ;  and  that  such  Blackburn,  and  Lush,  J  J.) 

oper  view  appears  yet  more  plainly  from  the  -o            iw             t^ 

the  application  to  be  regUtered  as  a  lodging-  ^^'  ^'  Wiluam  Diprose. 

feper,  given  by  the  bye-law  of  1851,  made  Embezzlement^ Friendly  todety^Secretary. 

lance  of  the  last-mentioned  Act,  and  the  .         ,          -      ^  •     .,         .  ^        .    ,o  .  ,«  ^i- 

Improvement  Act  1849  (12  &  18  Vict,  c  ^  ^^^  V!  ?  M'^'^^y  f<«J«<y  «?«^  IS  ^  Vdlict, 

lis  form  actually  contains  a  statement  of  ^'  ^  tnjchichno  truttee  had  ever  been  appointed,  woe 

iber  of  members  of  the  applicant's  famUy  coiiwcia/  on  an  mdkctment  for  c^ibesiJanent,  prior  to 

kie  with  him  in  the  house.    The  require-  the  coming  into  operation  of  the  n  ^-32  Kic^  c  116, 

JO,  of  the  bye-lawg  are  such  as  could  not  «^  ^  indictment  described  hm  as  the  servant  of  the 

i?d  out  by  a  landlord  not  residing  on  the  treasurer,  and  also  as  the  servant  of  C.iia  memher)  and 

,  inasmuch  as  they  relate  to  sweeping  the  others. 

^V^8  ^^^^^.  \^^^oy^*y  whitewashing  the  Heldy  that  the  conviction  was  wrong. 

i.    The  Dubim  Improvement  Acts  Amend- 

t  (27  &  28  Vict.  (Local  and  Personal),  c.  Case  reserved  at  the  General  Quarter  Sessions  of    . 

i)  extends  the  operation  of  the  laws,  rules,  the  peace  holden  for  the  county  of  Kent  on  the  8rd 

Illations  for  the  time  being  in  force  in  the  July  1868. 

Dublin,   relating  to  the  registration  and  William   Diprose  was   indicted   and   tried'  for 

«  of  public  lodging-houses,  by  enacting  embezzlement. 

ry  house  or  part  of  a  house,  let  for  shorter  In  the  first  count  of  the  indictment  he  was  alleg^ 

than  four  weeks   at  rent^  not  exceeding  to  be  clerk  and  servant  to  Thomas  John  Coman. 

Uings  a- week,  no  matter  what  the  rating  of  In  the  second  to  be  clerk  and  servant  to  James 

^  shall  be  deemed  a  public  lodging«house.(a)  Crowson  and  others. 

end,  however,  that  there  is  nothing  in  the  The  evidence  showed  that  the  prisoner  was  a 

ctend  its  operation  to  premises  which  the  member  of  the  Ightham  Hope  Lodge  of  Odd  Fel- 

SB  Viet.  (Local  and  Personal)  o.  306,  a.  24 :— From  destitute  poor,  and  shall  be  liable,  ■u1:|ject  to,  and  goreraed 

the  oommenoement  of  this  Act,  any  and  every  by  the  laws,  rules,  and  resulations  for  the  time  being  in 

part  of  a  house,  usually  or  occasionally  let  in  force  within  the  borough  of  Dublin  relating  to  and  for  the 

oovs,  rooms  or  other  tenements  for  human  habi*  registration  and  regulation  of  public  lodglng«honres  ;  and 

a^y  shorter  period  than  four  weeks,  at  rents  not  the  person  in  the  benefldal  receipt  of  the  rents  of  sudi 

tiburae  shillings  per  week,  shall  he  deemed  a  nubUc  house  or  port  of  a  house  shall  be  dftemn^  \a  W  \!tA>L^«v^ 

OM,  irrespectiTe  of  the  valuation  of  such  nouse  of  such  public  lodt^iig-^iowic,  «a^  %m  v(xOx>LftK^«t  \^9Bi\:\«.^A 

the  bOQSS  tor  assessment  to  the  relief  of  the  the  like  laws,  TQlet,T«i;^aZlaiJ&cnMt«aDA'^«^ 
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lows,  afriendlv  sorietv  fomuliMl  in  !>»;(».  whojic  rules 
ha«l  been  dulv  certified  hv  tin-  r^iri.-tr.ir  of  frieiiJlv 
societies  as  l)«'ini;  in  conformity  witli  hiw  pursuant 
to  the  Stat.  lj>  &  10  Vict.  c.  ■;:;. 

The  tirst  rule  stated  that  the  siK'iety  h:ul  for  its 
object  the  raisin<;  of  funds  hy  entrance  foi-s.  sub- 
scriptions, fines,  and  interest  on  capital  for  the  pur- 
poses of  insuring;  sums  of  money  to  defray  tlie  ex- 
penses of  burial  of  deceased  members  and  of  their 
wives,  for  rendering  assistance  to  members  sick  and 
unable  to  work,  for  supply ini;  medicine  and  mcilical 
attendance  to  members,  and  for  >;ivin^  assistance  to 
the  widows  and  orphans  of  (b*eeased  members. 

The  third  rule  prescribed  that  all  moneys  received 
on  account  of  entrance  fees,  suliscriptions,  donations, 
interest,  or  capital  .md  fiiius  \ri>re  to  he  applied  in 
carrj-inp  out  the  above  stati'd  pur]K)ses,  and  paying 
the  expenses  of  management. 

The  fourth  rule  stated  that  tlie  business  was  to  be 
conducted  by  a  committee  of  m ana <;:ement  consisting 
of  rive  officers  of  whom  the  secr«.-tary  was  not  one. 

The  fifth  rule  directed  the  nieuibers  to  elect  three 
trustees  and  a  treasurer. 

The  twelfth  rule  was  in  the  following  words : 

Tliat  tho  ponuunent  s»?cn?tary  sliiill  ntteud  nil  ^loe^in(^  of 
the  kKltre,  take  minutes  olf  tiic  iirinecliiiird  thereof,  and 
keep  a  correct  account  ut  the  exinju'licure  of  the  b.Hl^e,  pre- 
jiari.'  all  ffummoii9»?.^  i:i  due  time,  iittenl  the  auJitorR  to 
point  out  andexi)lniu  aiiythiuir  they  may  roiiiiire  respectiniy 
the  accounts,  licuianee  such  acc<>unt;i  when  reiiuinnl  by  the 
•Ificon}  or  a  iuaji>rity  ot  the  lod.'e.  He  bIiaII  prcixiro  ail 
dociimeutH  for  the  db^trii't  and  lM<Lr«l  of  directurs,  and 
mako  the  annual  and  other  returns  ti^  the  re.ri«trar  as  re- 
re<inired  by  the  Friendly  Societie;*  Act  'Hi  1!*  Vict.  c.  <53), 
and  for  his  services  he  ehall  receive  rtuoh  huiu  i>er  annum  a« 
may  be  asn^eeil  uik<:),  i^iy:iMe  out  ot  the  maImL^'meut  fund. 
He  shall  jiay  ovor  to  tht?  tre.i«»urrr,  vrtthin  rive  "bys  after 
each  loil'jre  ni^ht,  all  muney  he  may  have  receivej,  or  be 
fined  one  shillius'. 

llie  society  consisted  of  many  members. 

No  trustees  had  ever  been  appointed. 

^Ir.  Thomas  John  Coinan  was  treasurer  of  the 
society  at  the  time  of  the  trial,  and  had  been  ever 
since  18G1. 

The  prisoner  William  Diprose  was  appointed  per- 
manent secretary  in  the  year  ]sr.2.  and  remained  in 
that  office  till  some  time  in  Jan.  LSCS.  and  had  a 
salary  from  the  society  of  UK  a  year.  The  prisoner 
performed  the  duties  of  secretary  laid  down  in  the 
rule  12. 

In  Dec.  1807  tho  prisoner  received  certain  sub- 
scriptions and  other  sums  of  money  from  various 
members  for  tlie  use  of  the  society,  for  which  he 
did  not  account,  but  fraudulently  appropriated  them 
to  his  own  use. 

It  was  contended  by  counsel  on  behalf  of  the 
prisoner,  that  the  prisoner  1km npr  a  member  of  the 
society,  and  there  Ix^ing  no  trustees,  he  was  a 
partner  in  the  society,  and  as  such  entitled  to  a 
share  in  its  funds,  and  could  not  be  convicted  of 
embezzling  money  in  which  he  had  such  an  interest. 
Secondly,  that  he  could  not  proiK.»rly  be  convicted 
on  the  indictment  on  the  ground  that  there  was  no 
eridencc  that  he  was  clerk  or  servant  to  Thomas 
John  Coman,  the  treasurer,  or  to  thetjther  members 
of  the  society  collectively,  of  whom  James  Crowson, 
the  person  named  in  the  second  count,  was  one. 

The  statute  18  &  H»  Vict.  c.  (I.'^  and  the  cases, 
lia;.  V.  TaffX,  4  Cox  (\  C.  109,  March  1850;  lieg.  v. 
Proud,  L.  &  C.  07 ;  and  the  cases  collated  in  vol.  2 
of  Hussell  on  Crimes,  p.  4;i2  were  referred  to. 

The  jury  convicte*!  tlie  prisoner,  but  as  the  court 
entertained  some  doubt,  judgment  was  deferred, 
and  the  prisoner  let  out  on  bail. 

The  opinion  of  the  Court  for  Crown  Cases 
Eeserved  is  requested.  Whether  the  objections 
taken  on  behalf  of  the  prisoner  ought  to  have  pre- 
Tailed  so  far  as  to  have  prevented  a  conviction  on 
either  count  ? 

John  G.  Talbot, 
duunnsa  of  the  Court  of  Quarter  SetsiouB. 


ILiyhHin  for  the  prisoner. — The  conviction  cannot 
be  sustained.    This  conviction  took  place  befon*:hr 
r>l  &  oL'  Vict.  c.  Ill],  and  must  be  determined  brtki 
law  as  it  stood  previously  thereto.    The  priMur 
was  not  the  servant  of  Coman,  the  treasurer,  ai 
alK'f;ed  in  the  first  count,  or  of  Crowson  and  othen, 
the  meml)crs  of  the  society,  as  alleged  in  the  seoond 
count     The  society  was  formed  under  the  l^il9 
Vict.  c.  (».'>  (An  Act  to  consolidate  and  amend  tki 
Law  relating  to  Friendly  (societies).    By  sect.  l>af 
that  statute  all  the  property  in  such  societies  i^rciOi 
in  the  trustee  or  trustees  for  the  time  being.    Eat 
no  trustees  have  ever  been  appointed.    It  is  tm 
that  sect.  1 7  provides  that  where  no  trustee  ihil 
have  been  apix>inted  in  societies  established  uakt 
any  of  tlie  re^iealed  Acts,  the  (n:asurer  or  utkr 
person  who  has  custody  of  moneys  of  such  locie^ 
sh<ill  be  taken  to  be  a  trustee  within  the  meaning  if 
this  Act.    That  provision,  however,  has  no  appU» 
tion  to  tliis  society,  as  it  was  not  established  under s^i 
of  the  repealed  statutes,  but  under  the  l^<ic  19  Viet 
c.  (jii.  There  is  no  provision  that  vests  the  properfvii 
the  treasurer  or  any  person  other  than  the  tnufaa;j 
and,  that  being  so,  the  property  remains  in  theraeo- 
bers  conjointly,  and  the  prisoner  could  uotbeo» 
victed  of  embezzling;  it.     In  Jieg,  v.  /Uxwe  (-^  ^^ 
i:)3,  M.  C. :   8  Cox.  C.  C.  302)  it  was  held  that  i 
trustee  of  a  friendly  society. under  the  18  &  l\f  Viet 
c.  (h\j  could  not  be  convicted  of  larceny  or  u  i 
frauduU'iit  baik'e  for  having  misappropriated  m:>agf 
wliich,  by  a  resolution  of  the  society,  he  was  diiccud 
to  take  to  a  bank.    The  money  was  laid  in  tbe  ia> 
dictment  as  the  property  of  tbe  treasurer,  but  tbi 
court  held  that  the  money  was  not  the  money  cf  lb 
treasurer  after  he  had  parted  with  it.    As  to  tli 
second  count,  in  which  the  money  is  laid  as  tlie|i^ 
perty  of  Crowson  and  others,  that  is  bad  on  iki 
authority     of     /&?</.     v.     James     Taffs,    4    Ca 
C.  C.  IGO.     The  only  difference  between    Tdf? 
case    and    the   present    is,   that    in    Ttijfi*  om 
tlio  society  was  unenroUed,  but  for  the  pupM 
of  this  objection  that  makes  no  difference.    Thff 
Maule,  J.  said,  ''  He  (the  prisoner)  is  alleged  to  ki 
the  servant  to  James  Dean  and  others,  but  he  iitt 
otherwise  servant  ^to  James  Dean  and  othen  te 
as  interested  with   them  in  the  fund,  and  u  doii^ 
something  for  the  benefit  of    the  whole  aociel^ 
Dean  and  others  arc  in   no  special   positioa  * 
masters  to  him :  he  is  rather  in  the  nature  d  i 
partner  having  an  advantage  over  the  other  partus 
by  reason  of  an  allowance  to  him  for  doing  moRrf 
the  work  than  the  others  do.    The  money  is  nol  At 
money  of  James  Dean  and  others  except  in  w  fr 
as  it  is  the  money  of  the  prisoner  and  James  D«^ 
and  other  persons.    Before  the  7  Geo.  4,  c  GA,  i.li 
enabled  the  persons  framing  an  indictment  to  dh 
scribe  partners  as    "others,"    the    names  ef  il 


the  members  of  this  society  must  have 
set  out.  If  the  name  of  the  prisoner  or  of  aif 
other  member  had  been  omitted  in  the  enoa^ 
ration  of  the  members  there  would  have  bMi 
a  failure  in  the  proof.  If  the  name  of  the  prisoMf 
had  been  inserted,  the  indictment  would  hiM 
been  bad  on  its  face,  for  it  would  hare  char|il 
the  prisoner  with  embezzling  his  own  moatj* 
Some  obscurity  was  introduced  in  the  court  bdiov 
by  the  citation  of  Beff  v.  Proud,  but  in  a  subseqiot 
case  Martin,  B.  said  that  the  property  there  w* 
laid  in  the  trustees. 

Barrow,  for  the  prosecution. — The  coDTictioa  w* 
right.  In  Jenson's  case,  1  Moo.  C.  C.  434,  it  ml 
held  that  the  clerk  of  a  savings  bank  was  propeiif 
described  as  clerk  to  the  trustees,  although  Axd 
by  the  managers.  So  here  the  prisoner  mi^  kt 
described  as  the  clerk  of  tbe  treasurer  if  he  v* 
appointed  in  that  capacity  by  the  members  of  tbt 
\  %oc\e\>f  \  tkxi*!  i\^<^  VI WAVOA  to  make  him  in  a 


■B-] 

nC  of  the  treasnrcr.  In  Rtg.  v.  Bargtga,  32 
.  H.  C.,'  it  vaa  bold  that  one  of  the  com- 
■  co-operative  society  wlio  gtolo  monej 
1  till  vhich  had  b^n  placed  tbcic  bj  a 
mptojod  to  Bell  the  goods,  anil  who  vae 
ble  for  the  money,  might  Ixj  convicted  on  nn 
)t  which  charged  hioi   with  stealing  the 


4  C.  J. — We  are  of  opinion  that  this  objec- 
It  to  prevail.  Such  an  objection  ig  now 
bythe  Act  of  31  &  32  Vict.  c.  IIC.  It 
I  loiJ  that  the  secretarj  of  eucli  a  aociety 
ant  of  the  treasurer's,  ai  alleged  in  the 
.t.  They  are  both  servants  of  tlie  society. 
»i  the  second  count,  the  moment  you 
!  allegalioD  that  he  was  the  serrant  of 
tnd  others  the  indictment  is  bad,  for  it  is, 
J.  said  in  Rnj  v.  Tajfa,  the  same  as  if  you 
out  the  names  of  all  the  members,  and 
em  vould  hare  been  the  prisoner's  own, 
would  have  been  to  have  described  him  as 
It  of  himself.  The  cue  u  within  Reg.  r. 
I  the  coDvictioQ  miut  be  quashod. 


MAGISTRATES'  CASES. 
Res.  c.  Jos&th  Dixox. 


[C.  Cm.  R 


ler  Judges  concDircd. 


Reg.  1'.  Joseph  Dixox. 

£inht:iUnia>t — .Seri-an(  or  njen/. 

ecu  ingnged  Ay  U.  at  iceeldg  aagta  to  manage 
U.  Ikm  aatgntd  all  hit  atale  and  effects  to 
'  a  notice  lou  itntd  on  prisoner  to  act  ai  tAe 
f£.  I'n  the  managenient  oj  the  ihop.  For  faur- 
yi  ajiencardt  JL  ncaatii  fioin  U.  the  shop 
Tbnt  the  Aop  mono/  tens  taten  bg  U.  as 
Praoner  received  hit  meetly  teages  pom  U. 
tilt  vhok  tiiue.  Sane  time  a/ter  a  eompoiition- 
It  extaited  b»  R.  and  U^  and  V.'»  crtdilors 
XL  102  of  the  Bankniptcy  Act,  ly  which  it 
feif  tiie  alate  and  tffecU  to  U. ;  but  this  deed 
Ttgitlered  until  ajler  the  tmbezzlcmtnl  charged 
lie  pritona ! 


tof  U.atthtti 


Merved  for  the  opinion  of  this  coort  by  the 

of  the  Court  <rf  Quarter  Sessions  for  the 
'•latins  of  Durham. 

Dixon  was  tried  before  me  at  the  last 
IM  Quarter  Seuions  for   the  County  of 
tor  embezzling  half  a  aovereign. 
lictment  contained  two  counts ; 
for  embezzling  half  a  sorercigu,  the  pro- 
Axtbnr  Urqahart. 

ly,  for  erabezzliog  halt  a  sovereign  the  pro- 
lobert  Robinson. 

1  for  the  prisoner  applied  that  the  prose- 
mid  elect,  and  I  eo  decided,  reserving 
ber  to  amend  the  name  of  the  owner  of  the 
if  I  had  such  power,  or  to  grant  a  case  on 

U  necessary. 

ttsecnlor  elected  to  protwed  on  the  count 
tiUog  the  half  sovereign,  the  property  of 
f^uhart. 

proved  that  prisoner  was  employed  by 
,  at  30s.  per  week  to  tBanoge  a  grocers 
t  by  him,  he  being  himself  a  carpenter. 
li  April  186S  Urquhart  was  in  diCBcuIties, 
e  aa  assignment  of  his  goods,  Ac.,  to  his 
>-lmw,  Robert  Robinson,  for  the  benefit  of 
wm.  For  fottcteen  days  Robinson  receired 
inhait   all    the   moneys  re<wived  In  the 


There  was  an  execution  in  the  hands  of  the  sheriff 

against  the  goods  of  Urqahart,  and  to  protect  the 
projierty,  the  following  notice  was  prepared  by 
Itobinson's  ottomey,  and  handed  to  prisoner  with 
an  explanation  of  its  object : 

Uuilcr  nDit  bj  vijiii«  of  a  cfirtain  deed  of  nmi^ranit. 
dnled  tlie  7th  April  1B(«.  nuci  made  Iwtween  Artliiir  Urqu- 
liBrt.  of  Snndarliind,  io  the  county  of  l>urhniij,  erooer  imd 
proviilon  matdliaiit,  of  tLe  ouc  pnrt,  nod  Kobeit  KobiuBon, 
uf  the  soma  place,  wlinloaulo  (Itiiuxl^t  and  drjiiiJter.  of  tbe 
other  put.  vherebj  tha  H-faoTe  pf  tba  cutAte  imd  cffocts  of 
tho  Slid  Artbai  Itniuhan  were  KDveyed  aiid  uiured  to 
rhfl  Hiid  Bobort  UobiiiHoii  jibaolutclj',  to  be  applied  and 
lulmlmstered  for  tlio  btiuelit  of  tho  creditors  oi  the  said 
Anhor  llnmbart.  We,  the  underai'rned,  beinp  the  attorneys 
tor  tbe  iuia  Kobcrt  fiotiiuiHii.  do  lieretiy  authorise  and  em- 
power jou,  ■>■  Che  agaut  of  tko  Hid  Robert  Uobiiuan,  to 
Uke  aud  keen  iKMUwion  of  all  tbe  estate  and  etltetint  tha 
BHid  Arthur  trqnliart  which  arc  BOW  io  or  npon  the  dwelllii« 
house,  abop,  and  premlnon  in  CoTonntiou-fftrect,  ^ndcrlanda 
nforeuid,  bitberto  occixpied  bj  tlie  eaid  Arthur  Urquhait. 
Hated  thii  Sth  Aiiril  IWB.— Youn,  &c.. 

QeiHAs  and  QaiHAH, 
Attorneys  (or  tbo  uid  Bobert  Robinson. 

To  Hr.  Josepb  Dixon, 
Agent.  Sunderland. 

This  paper  was  given  up  soon  after  tho  2lBt  April 
by  prisoner  to  Urquhart  and  destroyed. 

After  the  fourteen  iliiys  mentioned  the  money  was 
taken  by  Urquhart  as  before,  prisoner  continuing  to 
receive  from  Urquhart  during  the  whole  period  his 
weekly  wages.  Before  the  expirBtioa  of  twenty- 
eight  days  the  deed  of  assignment  was  registered, 
namely,  on  the  2lst  April.  On  the  Gth  July  IStitJ  a 
composition  deed  was  executed  by  Robert  llobinson 
and  three-fourths  of  the  orcditors  whose  ddbts  were 
lOJ.  and  upwards,  and  Urquhart,  reconveying  tho 
property  to  Urquhart.  Tho  instalments  due  under 
this  deed  had  been  paid.  This  deed  was  not  regis- 
tered until  the  3rd  Aug. 

Un  tbe  21st  July  a  marked  half  sovereign  wassout 
to  the  shop  by  Urquhart  through  a  strange  band, 
and  on  Urquhart  returning  to  the  shop  and  not  find- 
ing it  in  the  till,  a  policeman  was  called  in  and 
the  prisoner  priiduced  it  and  admitted  having 
taken  it. 

I  left  the  facts  to  the  jury  on  (he  count  laying  the 
property  as  Urquhart's,    and  the   jury    convicted 

It  was  contended  on  prisoner's  behalf, 

Ist.  That  the  notice  oppended  vested  the  property 
in  prisoner,  and  inasmuiji  aa  the  composition  deed 
was  not  registered  imtil  after  tbo  31st  July,  it  never 
was  token  out  ot  him. 

2od.  That  the  first  deed  vested  the  property  in 
Robinson,  that  the  notice  served  by  Itobinson's 
attorney  never  having  been  revoked  by  Rooinson  or 
any  demand  made  for  the  half  sovereign  or  for  any 
money,  and  the  composition  deed  not  having  been 
registered  until  after  the  oSence  waa  committed  the 
hidf  sovereign  was  Robinson's,  anil  prisoner  could 
not  be  convicted  of  embezzling  Robinson's  money 
under  these  circumstances. 

I  reserved  these  points  on  the  understanding  that 
if  the  court  held  that  the  prisoner  could  not  be  COD- 
victed  of  embezzling  Urquhart's  money  but  could  be 
of  embezzling  lUibinson's,  the  count  was  to  bo 
amended  by  substituting  Robinson's  name,  or  the 
count  which  stood  orif^inally  in  the  indictment  was 
to  be  restored  if  the  court  thought  I  had  the  power 
to  do  either. 

Prisoner  was  sentenced,  but  is  now  out  on  baiL 
JouN  R  Datisoh, 

Chairman. 

HopiBood,  for  the  prisoner.  The  prisoner  was  not 
the  servant  of  Urquhart  at  the  time  of  the  em- 
bezzlement. Under  tho  conveyance  by  Urquhart 
of  all  his  estate  and  effects  to  Robinson  and 
tbe  noUce  to  the  prisoner,  the  prisoner  became 
Robinson's  servant  and  continued  so  at  the  time  of 
the  embeizleinent.  The  reaaai{^xi\«tv\, <A  x^te^iKaM 
to  Urquhut  ^d  wA  CQm«  u ' 


MAOISTBATES'  CABE8. 
Bbo.  r.  ELtz*  Dxvis, 


tntina  of  the  deed  which  took  place  afus  the  ero- 
iMZElement,  and  beude*  tb«  priioner  had  do  notice 
of  the  rocunTeyance. 


BoTiLL,  C.  J. — la  thii'  caao  there  is  no  donbt. 
The  facii  when  udcntood,  do  not  wairant  the  Miga- 
mcnt.  Urquhart  auign^  all  hii  Mtat«  and  cffccti 
to  bin  brother- Ill-law,  lioblnion,  and  notice  of  that 
wai  given  to  the  priaoner.  After  that  there  wm  a 
rcaa(i([nnient  of  the  property  by  Robinton  to 
Urquliart,  and  upon  that  tlie  property  reTeated  in 
Urquhart.  The  priioner  waa  the  lerrant  of  Urqu- 
hurt  recciTinf  bii  waget  from  him,  and  the  money 
embezzled  wal  the  property  of  Urquhart  and  of  no 
uthcT  peraon.    The  iadictment  wai  tbctvfote  right. 


The  other  judgei  concurred. 


Coai-ii 


Reo.  c.  Euzi  DAvii. 
FoImb  prtltaca — Ertiknee. 
Tkt  imiirlmtnt  ntlnted  Ihai  the  pritimer  inu  livias  apart 
/rout  htr  kuAani  under  a  ditd  of  tqtaratioa,  atd  ■nii 
in  Ttaipt  of  OH  ineomt  from  htr  haiLaiid,  ami  Ae  leair 
NOT  to  he  liiibk  for  itr  deblM,  ytl  (An(  tie  JaMg  pre- 
tended  la  the  pratenilor  that  the  icai  Ktitui  Kith  her 
hatiaod.  and  ra*  aitlhorittii  to  apidn  for  ami  rmhe 
fmm  the.  proteealor  fiooib  ok  t/ie  mviumf  and  credit  of 
htr  hmliaHd,  and  that  her  hmAnHd  mu  then  ready 
and  Kiltiufi  to  pai/  fir  the  ffoodi. 


The  ti-i>h«r. 


f  Itc  trial  m 


•  that  lie, 


't  tAop  aud  te/ecled  tie  ijoodt,  and  taid 
that  htr  himbaitd  iroiild  gilt  a  lAt^uefbr  tiem  at  toon 
iM  thtg  trtre  delirtrtd,  and  that  tie  Kould  tend  the 
jrertoH  Lyinqiuq  the  goadt  to  her  hutband't  office^  ana 
that  he  vouiil  ffire  a  chtque.  When  ail  the  ijoodt  trere 
delirtrtd  the  primntr  told  Hit  man  tcho  driivtrtd  thim 
to  go  to  htr  hiabnnd't  offict,  and  that  lie  teovid  piry 
for  them.  The  man  veul,  l>ul  rauld  not  tee  her  hut' 
band,  and  atcerlaiaed  that  fheie  icax  a  deed  of  itepara- 
tlon  betvttn  tit  pritoner  and  Iter  hatband^  iciich  icoi 
thoKii  to  him,  lie  cmnmnnicated  irhal  he  had  Itnrnl 
tn  the  primmer,  icho  iknitd  iht  deed  qf  teparation. 
The  ftoodt  teere  Aortb/  nfier  rtmovtd  and  pavned  by 
tht  priioner.  The  deed  of  i^xiralion  hetmtn  tie 
jiritontr  and  her  hnihanrl  wat  put  in  eeidentt,  by 
vhich  it  wat  tli/iutattd  that  the  haiJiand  <eat  not  to 
pay  htr  dtbit  i  and  it  wat  proved  that  the  wa*  Udni/ 
apart  from  hti- i«tband,  and  rereicing  an  annuili/ 
Jroin  iini,  and  that  the  teat  alto  coiabiting  vilh 
another  man : 


Urlui  nnatr  the  KfilsiitkiD  aoa  oontmlot  tkanilJl 
Allen  DhI*.  that  difc  tb*  wM  EUia  DtHi.  nattaa 
riaail  to  npplr  tor  aad  leodn  at  andfroB  IkiHilll 
Wainc  dtmapMda  la  a  ltfa«  aauimt,  to  nt.  to  ika 
of  llU.toruloiltlieawxnBtaadCTWlltoltlwHllll 
Ulea  DbtIii  ttiat  ttic  add  AUrad  Alln  DsTtawl 
rmdr  and  wiUliu  to  par  for  the  gooda  wUd  Aa,tti 
ELiu  DiiTlii  ihonld  obuLn  tTDm  the  Hid  WDIteV 


At  the  ctoaa  of  the  caae  for  the  piuatmlli 
wai  objected,  on  behalf  of  the  dofendant,  ttei 
of  the  iii^gationi  in  the  indictment  wen  ]q 
supported  by  the  follawing  CTidence  gira  ■ 
behalf  liy  the  laid  Jamea  Michael  UtIM: 
tth  kag.  l**t  the  tt 


--*'^ 


ailed  Dt  Hr.  1 

kiepnalt.  ebe  Vua:    '-  LL  IB  n.  nruju 

famtAnd  will  i^To  70a  a  oba^ae  ai 

dellTered."    I  Baked  bar  bum,  d«  *■>■•  ■—•  « 

Ontir,  4,  CkmlliwMiattuea,  Bl.  AiiM'a.road,  hUa 

■Dd  added,  "  Aa  aooB  as  m  ddlTcr  tbr  Rosdi.  I  ■■ 

Tou  10  iiuFhiidiaiid'a  oOea,  10,  BMinrtiU  Jtrit,  sill 

i-iie  yon  a  ebsquB."    8ba  added,  "Mrhiulwidl^ 

The  EOOdawera  ^UTvnd  lilt  «wa  t 
t.  IletherhaTC  th(k-cwt>«itkaiB 
WIS  (lie  wife  or  Hr.  Itari*.  tht  ud 


iJTiSS,;, 


io  \o  mj  buitioDd'i  offlce.  10.  Bvduiihall-itiwl,  ■ 
IL  poT  joD."    I  wont  their,  but  toiild  not  an  ka 

"  'lor,  in  BuiiiKhiLlI-atreet.    He  i1>m<< 


*lJo7  then 


Crk  reierved  for  the  opinion  of  this  court  at  the 
genemi  Quarter  SeMion  of  the  Peace  for  the  County 
of  Snrrey,  on  the  20tU  Oct.  lSti8. 

Eliza  Davis  was  tried  and  ennvicted  under  tlic 
following  indictment  for  obtaining  goods  by  false 
pretences : 

Tbe  juTOrm,  Ac,  pr™ent,  ftc..  Ilal  Elim  Daiis  wa*  liiinfc 
neipaiate  and  u(>irt  Iroin  her  hu-loml.  ono  Alfred  Alien 
Jtuvii,  and  was  m  receipt  of  a  certoin  incouus,  proTlded  Inr 

Heiioruto  inainleimnce  uufl  viiii]torf,  nnd  Iwd  ToliintarUy 
agstri  wltii  the  said  Alh«I  Alleu  Duiia  u.nil  certain  otiier 
ivnwui.  to  wit,  FunsT  Medliud,  tlitra  bFJUE  tnuUMi  to  n 
t-ettalii  deedof  nepaiatfon  botween  h«  uud  bcr  mid  liuBl.uiil. 
thai  be.  tbe  said  Alfred  Allen  Darig.  should  not  be  liable 
(or  the  ijoyiaent  of  onj  debts  to  be  conlnkcleil  by  tbe  iwiJ 
£liia  DsTia  after  the  eiecntion  of  lbs  nid  deed.  And  I  be 
jnrors,  fcc.,  present,  Ac.,  that  the  mid  Eliis  DatLs,  well 
knowiaf  th*  pmnlne*,  nnil  beinir  an  evll-iUspoaed  person, 
and  cnntriving  and  intandinE  to  i^b«t  and  defraud,  on  the 
Mil  dar  of  Ang.  IWB,  unUwfullT  ind  knowinelr  did  fslnelj 
/vttaBd  la  one  Jmnen  Michael  Utton,  a  serfonb  ol  one  I 
miUua  ffklne,  tlmt  ehr,  the  said  £liia  Dana,  was  tlieu  \ 


tbayhuliepadlstadal]  chiim,  ant  toU  a) 
I  id  sepaiuioii,  nod  that  ithF  hid  bM 

no  such  thlnr."  1  said.  "Xowmin 
rou  DOTBraigiiedaitJthiUK  which  eionezateslfr.  Dpii 
pujiog  jfODi  dsUa."  She  said,  "Ho-.  ii««."  Oi 
furthei,  "I  will  giTe;r'>"  <^  letter  to  Mr.  Doniic.a 
will  naj- TOU  themonej."  She  wrote  a  letter. ndtlj 
to  Mr.  Downinir,  bnt  did  not  obtain  the  aaatj.  1 
bmck  to  prisouer  tiis  maa  day.  She  {vuBiissd  ti  • 
Mr.Wsine  ueit  morning  |the  13th  AuKUitl.ol  tea  t) 
ebe  foiled  to  come.  I  Iban  went  to  i,  CuroUne^ntOip 
found  the honse  shut npsnddeKrtsd.  tobtaioedidiA 
by  berrowin^  the  ke;  of  the  next  hoose,  sad  load  ■ 
tion  of  the  trtxriU  obtaiaed  bsd  been  lAkva  svay. ' 
ibout  IW.  I  took  nwa;  the  nmsin'ier.  I  belimd  lb 
hnsbond  was  llTing  with  her  when  I  serred  ha. 

The  prosecution  put  in  and  prored  a  da 
separation  dated 30th December  ISihi.  nwie  W 
the  said  Eliza  Darii  and  the  said  Alfndi 
Davis,  and  a  certain  trustee  therein  named,  ^ 
on  behalf  of,  the  said  Eliza  Ilarif,  and  eitem 
[he  said  panics  thereto,  which  pnindea  ((■lo'i 
tlmt  in  tne  event  of  the  husbaiul  beioK  hm 
pay  any  debt  incurred  by  her.  he  shauld  tl 
powered  to  deduct  tame  from  the  annual  sBh 
made  to  li?r  under  its  provisions. 

Further  proof  «a»  given  that  since  tlie  eae 
of  such  deed  the  said  Klixa  Davis  had 
•eparulc  nnd  apart  from  her  mid  husband,  i 
Allen  Davis,  and  had  receiied  by  monthl;  pan 
the  annuity  of  lOil/.  per  annum,  curenaatsa 
paid  by  tbe  raid  Alfred  Allen  Davis  uoder  th 
deed  of  icporation. 

Eridenec  wa*  alto  adduced  that  on  lit  Aag 
the  said  Eliza  Davli  (oceompanieil  by  a  e 
man)  had  entered  into  an  agreement  to  hoi 
occupy  fur  tbe  term  of  three  years,  Ni>.  4,  Cn 
cuttlgcs,  St.  Ann'i-ioad,  Biizlon-road,  the  be 
which  the  goods  obtained  were  taken,  sud  (b 
hud  left  the  said  liuuie  speedily  after  the  no 
the  said  good^,  carrying  with  her  a  pnrtion  ' 
said  goods,  nnd  that  she  the  said  Eliza  DsTiifi 
the  major  part  of  such  goods  so  carried  away- 
Proof  wni  likewise  given  Ilial  the  said  Eliia 
had  lived  with  the  mnn  l>eforo  menliaiied  I 
wife  in  one  loiljcing,  from  IMtli  July  to  M 
18GS,  and  in  .inotlter  lodging  from  Gih  Aag.U 
aist  Aug.  18(i^. 

i:oMfia&«\\tff  *Jaft\KiMimtlut  then 
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Reg.  v.  Jambs  Shicklb.    Rbo.  v.  Chablbs  Princb. 


[C.  Ca8.  R. 


arjance  between  the  false  pretences 
e  indictment  and  the  false  pretences 
9  evidence,  also  that  the  false  pretences 
i  not  within  the  meaning  of  the  Act, 
eTidence  showed  that  the  goods  were 
by  means  of  the  representations  and 
ged. 

after  argument,  refused  to  stop  the 
there  was  evidence  in  support  of  the 
i»  alleged,  to  go  to  the  jury,  who  con- 
t\  Eliza  Davis  as  above  stated, 
hereupon  reserved  the  question  follow* 
x)nsideration  of  the  Justices  of  either 
the  Barons  of  the  Elxchequer. 
icre  was  any  evidence  in  law  as  to  the 
»s  alleged  in  the  indictment,  and  as  to 
goods  by  false  pretences  to  justify  the 
ring  the  case  to  the  decision  of  the 

respited  judgment  and  consented  to 
ifendant  to  bail,  which,  however,  she 
I,  and  she  has  consequently  been  oom- 
ton,  there  to  remain  until  such  question 
nsidered  and  determined,  unless  she 
re  bail. 

£.  Richard  Adams,  Chainnan. 

appeared  on  either  side. 

TUT. — ^There  was  abundant  evidence  at 
istain  the  conviction. 

Conviction  affirmed. 


Rbo.  v.  Jambs  Shickle. 

arceny  —  Young  partridges. 

^ge»  were  reared  from  eggs  by  a  common 
fuldjly  a  Utile,  hut  stiU  remained  with  the 
rood,  and  slept  under  her  wings  at  night, 
heir  inability  to  escape  were  practically 
and  dominion  of  the  prosecutor, 

f  might  be  the  subject  of  larceny, 

red  for  the  opinion  of  this  Court  by 
J. 

:kle  was  tried  before  me  at  the  last 
le  county  of  Suffolk,  on  an  indictment 
yt  stealing  eleven  tame  partridges. 
DO  doubt  that  the  prisoner  had  taken 
umo  furandi;  but  a  question  arose 
lirds  in  question  could  be  the  subject 
id  the  prisoner  having  been  conricted, 
le  point  for  the  consideration  of  the 

in  question  had  been  reared  from 
ad  been  taken  from  the  nest  of  a  hen 
1  which  had  been  placed  under  a  com- 
hey  were  about  three  weeks  old,  and 
fctle.  The  hen  had  at  first  been  kept 
in  the  prosecutor's  orchard,  the  young 
'  in  and  out,  as  the  brood  of  a  hen  so 
wont  to  do.  The  coop  had,  however, 
I,  and  the  hen  set  at  liberty,  but  the 
till  remained  about  the  place  with  the 
irood,  and  slept  under  her  wings  at 

known  that  birds  of  a  wild  nature, 
a  common  hen,  when  in  the  course  of 
M)  longer  require  the  protection  and 
the  hen,  and  leave  her,  betake  them- 
•roods  or  fields,  and  after  a  short  time 
respect  from  birds  reared  under  a 
idr  own  species.  The  birds  in  question 
tame  by  nature  nor  reclaimed.  If  they 
to  be  tame  at  all,  it  was  only  that  their 
bem  daring  their  age  of  helpleasaeu  \ 


to  remain  with  the  hen.  On  their  attachment  to 
the  hen  ceasing,  the  wild  instincts  of  their  nature 
would  return,  and  would  lead  them  to  escape  from 
the  dominion  and  neighbourhood  of  man.  On  the 
other  hand,  from  their  instinctire  attachment  to  th^ 
hen  that  had  reared  them,  and  from  their  inability 
to  escape,  they  were  practically  in  the  power  and 
dominion  of  the  prosecutor.  The  question  ia 
whether,  under  the  circumstances,  there  can  be  such 
property  in  birds  of  this  *  description  as  can  be 
the  subject-matter  of  larceny. 

The  prisoner  is  at  large  on  bail.  If  the  court 
should  be  of  opinion  that  the  conviction  should  be 
afllrmed,  he  is  to  come  up  for  judgment  at  the  next 
assizes,  and  is  to  be  sentenced  to  six  weeks'  im- 
prisonment with  hard  labour.     A.  £.  Cockburn. 

Douglas  for  the  prisoner. — Partridges  are  birds 
feroi  naturoBf  and  not  the  subject  of  larceny.  There 
was  nothing  to  prerent  these  young  birds  escaping. 

BoTiLt.,  C.  J.— The  question  is  whether  these 
young  partridges,  under  the  circumstances,  were 
the  subject  of  larceny.  It  is  found  in  the  case  thot 
from  their  instinctive  attachment  to  the  hen  that 
reared  them,  and  from  their  inability  to  escape,  they 
were  practically  in  the  power  and  dominion  of  the 
prosecutor.  This  case  is  similar  to  Heg,  r,  Cor^, 
10  Cox  C.  C.  28,  where  Channell,  B.  held  "that 
young  pheasants  hatched  by  a  hen  and  under  the 
care  of  the  hen  in  a  coop  in  a  field  at  a  distance 
from  a  dwelling-house  were  the  subjects  of  larceny,, 
and  directed  the  jury  that  "  as  a  matter  of  law  he 
had  no  difficulty  in  telling  them  that  the  pheasants 
in  question  having  been  hatched  by  hens  and 
reared  in  a  coop  were  tame  pheasants  at  the  time 
they  were  taken,  whatever  might  have  been  their 
destiny  afterwards.  Being  thus,  the  prosecutor  had 
such  a  property  in  them  that  they  would  become 
the  subject  of  larceny,  and  the  inquiry  for  stealing 
them  would  be  of  precisely  the  same  nature  as  If 
the  birds  had  been  common  fowls  or  any  other 
poultry,  the  character  of  the  birds  in  no  way  affect- 
ing the  law  of  the  case^  but  only  the  question  of 
identity."  The  question  in  this  case  was  whether  at 
the  time  the  young  partridges  were  stolen  the  pro* 
secutor  had  such  a  property  in  them  that  they 
could  be  the  subject  of  larceny.  At  the  time  when 
hatched  they  were  tame  birds,  and  had  never  ceased 
to  bo  so,  and  were,  therefore,  the  subject  of  property. 

Chankbll,  B.  concurred. 

Btlbs,  J. — The  only  distinction  between  this  case 
and  that  of  wild  birds  or  animals  reclaimed  and 
brought  under  the  dominion  of  man  is  here  that 
they  were  born  tamo  and  had  not  become  wild. 

Blackburk  and  Lush,  JJ.  concurred. 

Conviction  affirmed. 


Reg.  r.  Charles  Prince. 

Larceny— 'Agent  parting  with  property. 

A  cas/iier  qfa  bank  has  a  general  authority  to  part  with 
his  employer's  money  in  payment  of  suc/i  cheques  as  he 
may  tliink  genuine  : 

Where,  therefore,  money  has  been  obtained  from  a  cashier 
at  a  bank  on  a  forged  cheque  knowingly,  it  does  not 
amount  to  the  crime  of  larceny. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Common  Serjeant  of  the  City  of  London. 

Charles  Prince  waa  Uv^  b^lox^  m^  ^\*  ^<i  Kxv^^jX 
session  of  the  CenltaY  CtvamsAX  C.<i\ixX^  o^  ^'^  *^'=^" 
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Reg.  v.  Charles  Prtsce. 


[C.  Cas.  R. 


dictmcnt  charpinir  him.  in  the  first  count,  with 
stealing  money  to  the  amount  of  lix)/.,  the  property 
of  Ilenrj-  ^Ulen  :  in  the  second  count  v'ith  receiving: 
the  same  knowing  it  to  liave  been  stolen ;  and  in 
two  other  counts  the  ownership  of  the  nione^  was 
laid  in  the  London  and  Westminster  Bank. 

It  appeared  in  evidence  that  the  prosecutor. 
Henry  Allen,  had  paid  moneys  amounting  to  D(mV. 
into  the  London  and  Westminster  Bank  on  a  deposit 
account  in  his  name,  and  on  the  27th  April  18G8, 
tliat  sum  was  standing  to  his  credit  at  the  bank. 
On  that  day  the  wife  of  Henry  Allen  presented  at 
the  bank  a  forged  order  purporting  to  be  the  order 
of  the  said  Henry  Allen  for  payment  of  the  deposit, 
and  the  cashier  at  the  bank  believing  the  authority 
to  be  (genuine,  paid  to  her  the  deposit  and  interest 
in  eiglit  bank  notes  uf  1<V)/.  ^ach  and  other  notes. 

Among  the  notes  of  h>OL  was  one  No.  72,7^0, 
dated  llHh  Nov.  18G7. 

On  the  1st  July  ISfiS,  the  wife  of  Henry  Allen 
left  him  and  his  house,  and  she  and  the  prisoner 
were  shortly  afterwards  found  on  boanl  a  steam- 
boat at  Queenstown,  on  its  way  from  Liverpool  to 
New  York,  passing  as  Mr.  and  ^[rs.  Prince,  Mrs. 
Allen  then  ha\'ing  in  her  possession  nearly  all  the 
remainder  of  the  notes  obtained  from  the  bank. 

The  note  for  100/..  No.  72,790,  was  proved  to  have 
been  paid  away  by  the  prisoner  in  payment  for  some 
sheep  in  May  180S,  and  he  said  he  had  it  from 
Mrs.  Allen. 

Upon  this  evidence  it  was  objected  by  prisoner's 
counsel  that  the  counts  alleging  the  property  in 
Henry  Allen  must  fail,  as  the  note  had  never  been 
in  his  possession ;  and  that  as  to  the  other  counts, 
the  evidence  did  not  show  any  larceny  of  the  not 
from  the  bank  by  the  wife,  but  rather  an  obtaining 
by  forgery  or  false  prv.'tences  by  her,  and  that  the 
receipt  by  the  prisoner  from  her  was  not  a  receipt 
of  stolen  proi)erty. 

I  held,  however,  that  the  forged  order  presented 
by  the  wife  was,  under  the  circumstances,  a  more 
mode  of  committing]:  a  larcenv  against  the  London 
and  Westminster  Bank,  and  that  the  prisoner  was 
liable  to  be  convictL-d  on  the  fourth  count. 

The  jury  found  the  prisoner  guilty  on  that  count, 
and  I  ri'Spited  jud;rment,  and  reserved  for  the  con- 
sideration of  the  court  tlie  question  Avhether  the 
obtaininii:  the  note  from  tho  bank  by  Mrs.  Allen, 
under  the  circum stances  statcil,  was  a  larceny  by 
her.    If  not,  the  conviction  nmst  be  reversed. 

The  pris'jner  remains  in  cu^^tody  awaiting  judg- 
ment. Thomas  Ciiamueus. 

-•1.  J.  IT.  CV't'iis  for  tlio  prisoner. — The  prisoner 
was  convicted  on  the  fourtli  ci^unt  of  receiving  the 
money,  know  in  l:  it  to  have  b^vn  gtolen  from  ilie 
London  and  Westminster  Bank,  and  therefore,  if 
there  was  no  larceny  eomnilttetl  on  the  l.Kink,  the 
convi(?tion  niu";t  Ik^  «in:i<hed.  In  Story  on  Agency, 
par.  11 1,  it  is  said  :  *•  It  may  be  stated  as  a  general 
proiv.)sition,  tliat  the  ofliiri^TS  of  a  bank  are  1k-1i1 
uut  to  the  puMic  as  having  authority  to  act  ae- 
conling  to  the  poneral  usage,  practice,  and  course 
of  lnisin«'»s  of  such  insiitniioiis,  and  that  their 
aetfj,  within  tlie  seopcil  sui-li  usage,  practiire,  antl 
c-.Mirse  of  businos*,  bind  tlio  bank  in  favour  of 
third  p'.-r-;ons  li.i\ing  no  knowK'<Ige  to  the  contrary. 
The  casliii-r  «if  a  bank  is  usual Iv  intrusted  Avith 
all  the  fund?  of  tl^^  bank  in  cash,  notes,  bills,  and 
uIIilt  i//..«.  >■  //'  i!-t>.  '!i,  t'»  bo  n^v'd  from  time  to  tinu- 
fur  tlje  ordinarv  and  extraoriiinarv  exiin'ncies  of 
tiie  bank."  And  in  par.  11."j  :  ••  If  thi*  cashier  of  a 
bank  slmnld  imy  to  a  l»jini  nh  hoMiT  a  forged 
clic'iue  drawn  \\\yn\  the  bank,  tlie  payment  could 
not  be  recalled,  it  wouM  be  ubligatriry :  for  it  is 
within  the  duty  of  the  cashier  to  answer  drafts 
dmirii  on  the  hank,  and  the  ]>ank  entrusts  him  with 
an  hnplL'd  uuthnriry  to  decide  upon  the  -^euuinc- 


ness  of  the  handwriting  of  the  drawer  of  the  cbeqv 
when    presented   for  payment  :**  (B-jnt  o/'/W 
Sutes  V.  Bank  of  h'eortfia,  10  Wheat.  R.  332.)  ^ 
also  in  Chamfters  r.  Mi'ifer,  32  L.  J.  30,  C.  P.  it  «■ 
held  that  the  transfer  of  money  by  a  cvhierof  i 
bank  in  payment  of  a  cheque  drawn  by  t  pem 
who  has  no  assets  at  the  bank  is  complete,  uddi 
cashier  has  no  right  to  take  the  money  hick  fna 
the  payee  by  force,  and  the  bank  could  vA  hm 
recovered  from  the  payee  in  an  action.    [Buo* 
iiL'R!?,  J.-— There  the  cheque  was  a  genuine  oae,  U 
the  drawer's  account  was  OTcrdrairn.    That  cue  i 
clear  enough.]    In  Reg.  v.  Jachon,  I  MoaC 
110,    where    a    pawnbroker's    servant,    who  k 
a  general   authority   from  his  master  to  act 
his    business,    delivered     up    a    pledge  to 
pawnor  upon    receiving  a  parcel   which  he 
posed  to  contain  diambndt,  and  under  thU 
parted  with    the    pledge  entirely,  but  the 
contained  stones  of  no  value,  this  was  holdenni 
no  larceny,  because  the  servant  who  had  a 
authority  from  the  master  parted  with  the 
and  ownership,  not  merely  with  the  possession, 
in  /?■;;.  V.  Aii'ttnSj  I  Den.  3$,  C.  C,  where  the 
went  to  a  shop  with  a  forged  order,  and 
from  the  shopkeeper  a  quantity  of  bacon  and 
the  shopkeeper  believing  the  order  to  be  *  gi 
one.  this  was  holden  not  to  be  a  larceny.    In  I 
P.  C.  50j;,  it  is  said  *-If  A.  comes  to  B.  and  ly 
false  messairc  or  token  receives  money  of  him, 
carries  it  away,  it  is  no  felony,  but  a  cheat, 
able  by  indictment  at  common  law,  or  upoa 
statute  of  :M\  Hen.  S,  c.  1,  by  setting  in  the  jriltay.' 
See  also  Koscoe  C.  L.  012.    The  same  point  n 
determined  in  Hex  v.  Parks,  2  East  P.  C.  fiTl,  td\ 
Ilxy.  Atkinson,  2  East  P.C.  07:J.    The  disli 
is  between  servants  or  agents  having  a  geotial 
limited  authority  only  to  de.il  with  their 
proix^rty.    In  Rftf.  v.  Burnrs,  2  Den.  C.  C.  * 
servant*  had  authority  in  the  absence  of  the  d' 
clerk  to  buy  kitchen 'stuff  for  his  mastery  and 
make  payment  to  the  seller;  the  chief  clerk 
authorised  to  repay  A.  for  such  purchase*  en  JM^ 
ductitMi  by  A.  of  a*  ticket  containing  a  itatcmait 
such  a  purchase  having  been  made.    A. 
to  the  chief  clerk  a  ticket  containing  a  stai 
of  a  purchase  Avhich  had  not  in  fact  been  made, 
thereupon  the  chief  clerk  paid  him  2*.  S'/-  thii     ^ 
held  not  to  be  larceny,  but  false  pretencei  • 
where  a  clerk  in  a  savings  bank  obtained  a  * 
from  the  manager  upon  a  false  representationl 
a  depositor  had  given  notice  of  withdrawal,  and 
the  purpose  of  handing  it  over  to  the  deiK«ritor. 
it  was  found  to  Ik?  the  course  of  business  thitli 
depositor  co\ild  not  atten»l  at  the  prop<.'r  tinei 
reeeivo  the  cheque  it  was  handed  to  the  prisoner^ 
the  agent  of  the  depositor,  this  was  held  to  bsMj 
j>retenoe«.  and  not  larceny.    Upon  these  anthqnW 
it  is  submitted  that  this  conviction  must  be  quaM 

r..hr:vl  for  tlto  prosecution.— This  is  a  case ^ 
larceny,  for  the  cashier  of  the  bank  h.id  no  !»•■ 
to  part  with  the  property  in  the  money.    No  ^f^  ' 
the  authorities  are  conflicting,  but  in  most  of  4* 
cases  citetl  for  the  prisoner  there  was  an  intenti* 
at  the  time  to  part  with  the  pn>perty  alle;:L*d  tote 
stolen,  as  in  Rr'f.  v.  Afhms  and  /f*'j;.  v.  At{-i»ff'^  Ai 
to  /iV'/.  v.  Jar'csou,  which  is  somewhat  like  thein* 
sent,  the  judges  .say  that  the  servant  hada  jreiwrf 
authority,  and  did  part  with  the  property  .inJownfr 
ship.     [BoviLL.  C.J. — ^The  cashier  of  a  baokii 
the  only  ]icrson  who  deals  with  the  money  in  thi 
till  for  tlie  purpose  of  paying  it  away  over  dl 
counter,  and  he  is  the  person  who  is  to  judge  irftfci 
genuineness  of  the  signature  to  a  cheque.]    Batlto 
money  does  not  pass  to  the  payee  when  obraioellf 
I  a  deceit  nracti-T.l  on  the  clerk.   In  Bey.  v.  Lofujftn^ 
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L]                                         Reo.  V,  Ralfh  Barrow.  [C.  Cab.  R. 

ier'i  scrrant  by  falsely  pretending  to  be  Byles,  J.— I  am  of  the  same  opinion.    My  judg- 

x>  whom  it  was  directed,  if  it  be  taken,  ment  is  founded  on  the  weight  and  balance  of 

sK,  is  a  larceny.  [Blackdurx,  J. — ^There  authority, 
had  no  authority  to  part  with  the  owner- 

but  the  right  person.]  The  carrier's  ser-  Blackburn.  J. — In  the  old  times  larceny  was  a 

bare  the  same  authority  as  the  cashier  to  capital  felony,  and  the  taking  of  the  property  stolon 

» the  identity  of  the  person  owning  the  must  have  been  proved  to  have  been  against  the 

e  bank  clerk  can  scarcely  have  power  to  will  of  the  owner.    The  courts  held  that  where  the 

money  on  what  turns  out  to  be  a  fie-  owner  intended  to  part  with  the  property  in  the 

ne.  In  Rex.  t.  Wiikins^  1  Leach,  C.  C.  520,  thing  alleged  to  have  been  stolen  that  was  not 

risoner,  animofuranehf  obtained  by  a  false  larceny ;  and  also  that  where  the  servant  or  agent 

Its  from  the  prosecutor's  servant,  who  had  a  general  authority  to  part  with  his  employer's 

deliver  at  a  particular  place,  this  was  property  in  the  management  of  >the  business,  there 

e  larceny.    [Blackburn,  J. — ^Tbere  the  the  offence   was  not  larceny  if    he    intended    to 

I  no  authority  to  part  with  the  property  at  part  with  the  property  wrongfully  obtained.    The 

ex  V.  Srnal/^  8  C.  &  P.  46,  where  a  servant  case  was  different  if  the  servant  or  agent  had  not 

ith  goods  and  change  for  a  crown  piece  to  authority  to  part  with  the  property.    The  difficulty 

r  house,  and,  on  the  way,  the  prisoner  is  to  decide  whether  a  given  case  falls  within  the 

"vant  and  fraudulently  induced  him  to  one  class  or  the  other.    Where  a  servant  has  no 

he  goods  and  change  for  a  bad  crown  general  authority  to  deal  with  his  master's  pro- 

ras  held  to  be  larceny.     In  the  note  to  perty,  but  he  is  told  to  deliver  a  parcel  to  A.  B. 

s  the  following  passage :  '*  2  Fost  P.  C.  and  no  one  else,  then  he  is  acting  under  a  limited 

ich  520 :   Roscoe,  p.  493.    In  that  case  authority,  and  it  was  held  by  the  judges  that  a 

in  stating  the  reasons  of  the  judgment,  person  obtaining  the  parcel  from  the  servant  by 

the  following  rules  as  clearly  settled  ;  fraud  was  guilty  of  larceny.    The  same  judges  had 

ssession  of  x>ersonal  chattels  follows  the  a  short  time  previously  decided  the  case  of  Bex  v. 

iperty  in  them  ;   that  the  possession  of  Jackson.    A  cashier  of  a  bank  has  a  general  autho- 

was  the  possession  of  the  master,  which  rity  to  part  with  his  master's  money  if  a  person 

e  divested  by  a  tortious  taking  from  the  presents  a  cheque  to  him,  if  he  believes  the  cheque 

lat  this  rule  held  in  all  cases  where  ser-  to  be  a  genuine  one,  and  if  he  does  so,  and  it  turns 

)t  the  absolute  dominion  over  the  property,  out  to  be  a  forged  cheque,  the  offence  is  not  larceny, 
ily  intrusted  with  the  care  or  custody  of  it 

liar  purpose."    In  Reg.  v.  Stewart,  1  Cox  Lusn,  J. — I  am  of  the  same  opinion.   The  cashier 

rhere  goods  were  ordered  by  the  prisoner  of  a  bank  is  placed  at  the  counter  for  the  purpose 

to  a  particular  place ;  and  they  were  so  of  parting  with  the  money  of  his  masters  in  pay- 

ervant  who  had  orders  not  to  part  with  ment  of  cheques  as  he  thinks  fit.    In  this  case  the 

ut  the  price,  and  the  prisoner  induced  money  was  parted  with  by  the  cashier  to  Mrs. 

to  take  a  valueless  cheque  as  payment,  Allen  for  a  cheque  which  he  believed  to  be  genuine, 

ined  the  goods,  this  was  holden  to  be  lar-  It  is  not  a  case  of  larceny  therefore. 

these  grounds  it  is  submitted  that  the  Conviction  quashed. 

wa»  good.  ^__                       ^ 

C.J. — lam  of  opinion  that  this  convic-  Monday ^  Nov.  16,  18G8. 

b  be  supported.    The  distinction  between  ,„,        _              ^    -r      ^                  -«t. 

1  false  pretences  is  ver>'  material.    The  (Before   Bovill,    C.  J.,    Ciiannell,    B.,    Btles, 

lony  and  the  other  a  misdemeanor ;    and  Blackburn,  and  Lush,  JJ.) 

jy  reason  of  modem  legislation,  it  has  IJeg.  y.  Ralph  Barrow. 

;  of  so  much  importance  as  formerly,  it 

irablc  to  keep  up    the   distinction,  be-  Rape — What  amounts  to, 

'!°Lnf„ir*h^J!n^r.h?'nwn«f  w^^^  T^'  pro^ecutrix  with  her  baby  in  her  arms  tras  lying  in 

L^tZo^ir^}  Inrolnv     Tho^nt^.  ^^  'x^'^'^^«  '^^'P^^'f  ^«^  "'^'"'A  and  her  husbaWwas 

ice  01  the  crime  or  larcenv,     l  he  autno-  >      /    -  j  t  ^   *  ci                 i  *  i         i      j  t 

bv  the  counsel  for  the  orisoner  show  that  ^^^^     .  "'"^  ^^^'     .      ^'^"^  completely  awakened  by  a 

l"        .     ,        , 1  *  •      1       1     4.    -1  man  having  connection  with  hei\,  and  pushing  the  baby 

property  has  been  obtained  voluntarily  -,        47      ,  r     ,i     i^                 .1 »  1         1      zi 

jwner,  or  a  servant  acUng  within  the  ''f  ^f/    'JT''  "^'""''^^  "f,  T  r'j    '^^^  a^'^^^cne^/ 

s  authority,  the  offence  does  not  amount  f'f'Z    ^^'  "'""  """^  ""'  ^'"'  ''"^^«^'  «"^  ""'"^'^  ^'' 

The  cases  cited  for  the  prosecution  '»"«««««• 

where  the  servant  who  parted  with  the  Seld,  that  a  conviction  for  a  rape  upon  this  evidence 

Ad  a  limited  authority  only.    In  the  pre-  couid  not  be  sustained. 

le  cashier  of  the  bank  Avas  acting  within  Case  reserved  for  the  opinion  of  the  Court  by 

ty  in  parting  with  the  possession  an*  Fitzroy    Kelly,  C.B.,  at  the    Liverpool  Summer 

I  the  money.      And  if,  as  in  this  case.  Assizes  1808. 

one  with  the  intention  of  divesting  liis  This  was  an  indictment  for  rape. 

of  the  property,  the  conviction  cannot  An  alibi  was  set  up,  and  a  great  deal  of  evidenco 

d.      Under  these  circumstances  the  con-  given  for  and  against  it,  but  the  jury,  to  my  entire 

St  be  quashed.  satisfaction,  found  the  prisoner  guilty. 

The  question  is,  whether  the  offence,  as  proved, 

.L,  B. — I  am  of  the  same  opinion.    The  amounted  in  point  of  law  to  a  rape. 

for  the  prisoner  are  distinguishable  from  This  question  depended  entirely  upon  the  evidence 

[  for  the  prosecution.     In  the  one  set  of  of  the  prosecutrix,  Harriot  Gcldart,  which  was  as 

servant   was    acting  under    a   general  follows: — land  myhusband  lodge  together  ut  William 

in  the  other,  under  a  special  authority.  Garner  s.    We  sleep  up  stairs  on  the  first  floor,  and 

iRction  is  one  where  the  servant  had  a  wore  in  bed  together  on  the  night  of  Saturday,  the 

thority,  and  he  has  done  all    that  he  21st  June.    I  went  to  bed  about  twelve  o'clock,  and 

)  do  in  order  to  pass  the  property,  the  about  two  o'clock  on  Sunday  morning  I  was  lying 

Lsses  from  the  master.     Therefore,  here  in  bed,  and  my  husband  beside  me.    I.  IvadvLVs  \i^i 

passed  to  Mrs.  Allen,  and  cannot  be  in  my  arms,  and  woa  \>^X.>RViftT!L  vs^i^Ti^  wA  ^'csss^sv?^* 

e  been  stoJeii.    The  conviction  ia  bad«  I  wa»  compActdy  &wa^L(ixvc^  \>V  ^  \aaxL\\«<vci%  ^'svi.- 
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iicvtioa  with  mc.  uid  puiihing  the  b«by  uida  out  of 
1117  amii.  lie  via  bflvint;  uonnectiou  with  me  at 
the  niumcnt  vhen  I  L-niiipletelr  Hwoke.  I  thought 
it  wai  my  huiban<1,  nnii  it  iras  while  I  could  count 
H\e  after  I  cuinpletclj'  awoke,  liefore  I  fuunil  it  wa* 
not  tnj  huibaiiil.  A  part  of  my  dreii  wai  urer  my 
flux,  und  I  Kiot  it  off  and  he  wai  moTiag  awmy.  At 
man  at  I  fuuad  it  wu  not  my  huibfttid,  I  pulled 
my  liuibaod'*  hair  to  awake  him.  The  priioner 
juiii[>fd  oS  the  bed. 

On  crnu^iamiiuition  she  added :  Till  I  (rot  my 
ilmt  off  my  face,  I  thought  it  wai  my  huibaad. 
Afler  liG  ha^  flniiLed  I  pulled  the  drei*  oS  roy  face. 
I  wai  completely  awakened  by  the  man  twTiag  con- 
nection with  mc,  and  the  baby  being  moved. 

Oan.'-exiiminationjlictiud:  The  baby  was  pnihed 
on  further  into  the  beil. 

The  jury  found  thia  eTidence,  ai  I  have  itated  it, 

U|ion  thcw  facta  the  priioner'i  conniel,  Mr. 
Cottin^bam,  gubmitted  that  the  indictment  was  not 
■ultaiiled.  and  quoted  1  Ituaiell  on  Crimes,  eilit.  of 
1843,  (177;  /f.  t.  JiuJc-o»,  Itua.  and  'Ui\.  487; 
JUv.  V.  Hiniidert,  8  C.  &  P,  2M;  S.  T.  miliaHH, 
UC  &.P.  23G ;  Rr^.  v,  Campfin,  I  l>en,  C.  C.  8U ; 
Jifg.  V.  Fklrher,  i  l>eara.  U3 ;  and  8  Cox  C.  C.  131 ; 
wat  aiM  referred  to. 

I  thought,  elpecially  on  the  authority  of  the  judg 
ment  delivered  by  liord  Campbell  in  Htg.  r.  Fltlcknr, 
that  the  uaac  wai  made  out,  inaimuch  aa  it  waa 
lufflcient  that  ttic  act  wai  done  by  force,  and 
wiihuDt  conient  before  or  afCerwardi ;  that  the  act 
itieir,  coupled  with  the  puihing  aiide  the  cbild, 
amounted  to  furce,  and  there  wa*  certainly  no  con- 
sent before,  and  the  reverse  immediately  afterwards ; 
but  I  reierved  the  point  tor  the  Court  of  Criminal 

TnzBOT  Kbu-t. 
Ko  couDiel  appeared  on  either  side. 

BoviLL,  C.  J.— We  have  corsiilered  this  case.  It 
does  not  appear  that  the  prosecutrix  was  asleep  or 
unconscious  at  the  time  when  the  tint  act  of  con- 
nection was  committed.  What  was  done  wai, 
therefore,  with  her  consent,  though  that  was  ob- 
tained by  a  fraud.  We  are  of  opinion  that  this  caie 
comes  witliin  that  claaa  of  cases  in  which  it  hat 
tieen  decided  that  where,  under  inch  ctrcumitance*, 
consent  has  been  obtained  by  fraud,  the  offence 
docs  not  amount  to  rape. 

The  rest  of  the  court  concurred. 

CoHvictioa  qaaihtd. 


NISI    PRIUB. 


COURT  OF  COMMOS  PLEAS. 

Monday,  Die.  T,  1SC3. 

(Before  Keatixc,  J,  and  a  Special  Jury.) 

Jauksox  r.  Sis  li.  Matme.Cr) 

LiM—l'idirt-Jintt—Prii-ilestf. 

Il  n-na  tinted  in  f Ac  imUre-stiwli  is^ard  dhif  ifaJ  le  tht 

iHfli-npulilaH  iiollei:  tial  the  phiintijr.  aa  ('Mjywctor  0/ 

hacLarg  rania;ies,  had  btrn  ilinaiiatd  for  /uicIh;/  made 

vHt  acxwBl)  fur  umounU  chimed  to  be  daefrom  him. 

{fv.,Xvundeil  oil  a  miireiimenlation  of  diitiet  alleged 

to  Alice  btin  perforaitd.  }  r. 

Hrld,  that  the  publication  mu  a  libel  ami  aai  not  privi- 

kytd, 

This  was  an  action  by  the  plaintiff  to  recover 
daraai.'ei  for  a  libel  contained  in  a  policc-iheet  noti- 
fying to  the  metropolitan  police  farce  the  fact  of  the 
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ar,  Kii.,  Dankitei-at-Law. 


dismissal  of  theplalntiff  from  the  offln  of  an  iospcM 
of  hackney  carriagea  in  tha  metropolitan  dittrift 
and  the  gronnds  thereof.  The  plaintiff  had  bm 
twenty-seven  yean  inthepoUcafun»,andiiiIS£0«ii 
appointed  an  inspector  of  hackney  corriafiea  for  Ita 
metropolis,  from  which  office  he  was  dismifsnl  If 
Sir  Richard  Mayue  in  Kov.  ISGIL  The  laUiTvii 
I30f.  per  year,  and  by  the  police  regnlationa  ii  a- 
spector  of  hackney  carriaget  wa«  allowed  At 
e:<pensei  of  oninibuses,  but  not  cahs.  and  aln  la 
per  day  for  lefreihmcnt  when  mora  than  a  all 
from  his  home.  CoL  PaK^tal  waa  tb«  eUaf  «(  ttl 
hackney  cairiage  department  of  the  poltce,  aid  Ai 
inspector's  accounts  were  examined  by  him  pwriM 
to  their  being  allowed.  There  was  a  dally  ntas 
uf  the  distances  traversed  by  each  itupeclcr,  sad 
also  of  their  expeniea,  and  CoL  Paschal  tdled  te 
accounts  by  the  inapecton'  itatementi  and  a  om- 
sideration  of  the  business  they  had  been  cnp(idiB 
from  day  to  day.  He  was  called  aa  a  wiliMS  tr 
the  plaintiff,  and  said  that  he  had  no  diswtiffietiiB 
to  express  as  tu  the  plaintiff's  accounts,  and  Oa 
plaintiff  said  there  was  no  complaiut  againal  Um 
previous  u>  the  dismissal,  and  that  he  hail  whit  wm 
known  in  the  force  as  a  "clean  ahecL"  luA^t 
IMGG,  for  some  cause  or  other  not  stated,  Br 
Richard  Mayne  appointed  Ur.  May,  the  chief  dnfe 
in  Scotland-yard,  and  Inapector  Walker,  taeiiMlM 
the  accounts  uf  the  inspector*  of  hackney  caniiilM 
(of  whom  there  were  four  only),  that  hkd  been  psaad 
by  CuL  Paschal.  Theaetwogentlemeatookafina 
month,  and  telected  four  day*  out  of  that  month,  ai 
examined  the  inspector*  penonally  aa  to  tbeit^ 
penaes  on  thoM  day^and  reported  to  Sir  R.  Mj^M 
unfavourably  as  leguda  the  plaintiff  and  two  ollwti 
Sir  11.  Mayne  came  to  the  oondtuion  that  then  w> 
not  a  proper  control  kept  over  tbe  axp^idilmi 
this  department,  and  first  rirtoally  lusprndBd  (U 
I'aschal  and  three  of  tbe  four  iospecton,  indoHit 
the  plaintiff,  and  subseqoently  diimisied  iam. 
Col.  Paschal  apwaled  to  tbe  Home  office  sal  ■■ 
leinitated  by  Sir.  Walpole,  bat,  as  the  AttoTMf 
General  said,  with  a  caution.  It  is  the  piactin* 
send  round  to  the  different  metropolitan  pote 
stations  printed  aheets  or  circulan  from  tioit  ti 
time  contaiuine  the  names  of  all  penons  in  tkt 
force  who  have  been  fined,  suspended,  dismiiMd,* 
in  any  other  way  censured  for  misbebavionr,  at 
these  abcGts  are  read  out  publicly  to  tbe  nB  ' 
each  station,  and  (or  the  publication  and  nadia 
out  to  the  men  of  the  following  entry  on  omii 
such  police  sheets  this  action  was  bron^t  :— 
lupdotor  JscksoD,  iTiimiwiiil  for  b«vliia  ^«di 

uliRpRMnitarioii  of  dutlBi  mUs^vd  tohare  ^" 

«xpeiiBes  chuvod  not  incnRBd,  and  In  man 

bain^  charged  wlilch,  if  incninil,  wen  lu. 

uj  repilutian.    [Ttg  to  tha  Uth  ult.)~S.I(. 

A  correspondence  ensued,  and  aome  of  the  di 
at  first  disallowed  were  aflerwaida  allowed  bf  fc 
Kicbord  Mayne. 

Plaintiff  in  bia  evidence  laid  that  none  id  tti 
charges  were  improper. 

Parry,  Serjt.  and  Liitia  appeared  for  the  pUi4 


The  j1((ornf_v-f»Vii(ra?  lubmitted  that  tbe  paUitt- 
tion  was  a  privileged  communication,  and  upon  tta 
point  the  learned  judge  reserved  leave  to  him  K 
move.  And  he  further  submitted  to  the  jury  iktf 
for  the  tlismiasal  no  action  would  lie  ag^Ml  9t 
R.  Mayne.  n)  he  undoubtedly  bad  tho  power  to  dis- 
miss the  plaintiff ;  aoil  as  to  the  publication  uf  tki 
gronnds  of  dismissal  and  reading  them  to  tht  bm 
(hat  was  beneficial  to  the  discipUne  of  tha  poliB 
lotce ',  wvi  ^iii  '«[»^  alio  call  cvideooa  m  m  tti 
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I       London,  Chathax,  and  Dovbr  Rail.  Co.  v.  Matob,  &c.,  or  Citt  or  Londov.      [Chav. 


in  which  the  plaintiff  had  explained  hia        where  the  corporation  required  to  tahe  a  piece  o/^  land 
for  expenses.  already  purchased  hy  the  railway  compantf^  hmt  did  not 

require  the  $ame  for  the  construction  of  the  actual 
vo,  J.,  in  directing  the  jury,  said  that  the        roadway  or  footways  of  the  viaduct  or  new  streets, 

stion  raised  by  the  pleadings  was  whether  ^.  .  j-    t       ^  •    j^       ^  #• 

iment  compUined  of  had  been  published  by  ^*/,  corporation  wmi  accordingly  restrain^ from  tahng 

Ifayne,  but  the  Attomey-General  had  ad-        ^  P]"^  %  ^^^  ^'''  (S^T'lf  */^**^  determned 
he  pnblicaUon,  and  therefore  that  question        ^M  arbitration  as  provided  by  the  Act. 
an  end.    In  his!(Keatmg,  J.'s)  opinion  the       This  was  an  appeal  from  a  decision  of  Mallns, 

ion  in  question  was  a  libel,  but  the  jury  y.  C,  refusing  the  application  of  the  plaintiffs  for 

t  bound  to  adopt  that  opinion,  beaiuse  the  ^q  injunction  to  restrain  the  defendanU  from  taking 

that  the  question  of  libel  or  no  hl^l  was  ^n^ler  their  Parliamentary  powers  a  certain  piece  of 

jury  alone.    For  the  purposes  of  the  day  he  land,  situate  on  the  south  side  of  Skinner-street  in 

them  that  the  occasion  of  the  pubUcation  ^^e  City  of  London  and  belonging  to  the  plaintiffs, 

make  the  communication  privileged.    If  until  it  should  have  been  determined  by  an  arbi- 

onld  find   for  the  plaintiff,  the  question  t^^tor,  in  accordance  with  the  provisions  of  sect.  86 

iges  would  require  their  senous  cousidera-  of  jhe  Holbom  Valley  Improrement  Act    1864, 

liey  could  give  damages  only  for  the  mjur>'  (S^t.  87  &  28  Vict.  c.  01,  Local  and  Personal  AcU) 

id  by  the  libel,  and  must  not  take  into  con-  whether  the  said  piece  of  Und  should  be  taken  by 

>n  the  loss  sustained  by  the  plaintiff  from  ^y^^  defendants  or  not 

iimissed  from  the  police  force,  because  the        By  the  Act  in  question  (.stat.  27  &  28  Vict  c.  61) 

Parliament  left  all  dismissals  to  the  discre-  gect.  2,  the  mayor,  aldermen  and  commons  of  tiw 

the  Commissioner  of  PoIito,  and  ho  was  city  of  London  were  authorised  to  make  and  exe- 

able  m  that  matter  only  to  the  Home  Secre-  cute  a  certain  viaduct  or  raised  way,  new  streets 

d  not  to  this  court.    The  main  matter  upon  and  improvements,  namely,  (I)  A  viaduct  or  raised 

he  parties  differed  in  their  evidence  was  ^ay  for  the  purpose  of  a  highway,  street,  or  road 

•  the  plainUff  had  admitted  that  he  had  commencing  on  Holbom-hill  at  or  near  Ely-court, 

omnibus  faro  on  occasions  when  he  walked,  and  torminating  in  Skinner-strect,  in  the  City  of 

r  and  Superintendent  Walker  stoted  that  ho  London  at  or  near  the  Old  Bailey.    (2  and  3)  Cer- 

is  admission,  whilst  the  plaintiff  positively  tain  new  streeU    specified  in   sect  2.     (4)   The 

bat  he  never  said  so ;    bnt  in  truth  this  widening  of  Shoe-Une  and  the  carrying  of  that  hue 

raised  only  an  incidental,  and  not  a  main  up  to  and  so  as  to  form  a  junction  with  the  road- 

in  the  cause.  way  of  the  viaduct.    (6  and  6)  A  widening  of  part 

nry  retired  to  consider  their  verdict,  but  of  Farringdon-road  and  an  alteration  of  the  levels 

able  to  agree,  and  after  several  hours*  deli-  of  Fnrringdoii-street  and  Farringdon-road.    (7)  The 

were  discharged  without  a  verdict.  providing  of  space  for  the  erection  of  houses  and 

buildings  adjoining   to  and   near  the  viaduct  or 

raised  way,  new  streets,  and  improvements  afore- 

said.    (8)  The  stopping  up  and  permanent  appro- 

r    OF  APPEAL    IN    CHANOEBY.  prlation  of  certain  streets. 

•orted  hy  Thomas  Bbooksba5k  and  E.  Stewabt  By  sect.  5,  all  the  powers,  &c.,  contained  in  The 

BocHB,  Baqrs.,  Barrii!terwit.Law.  London  (City)  Improvement  Act  1847  (stat  10  &  11 

Vict.  c.  280,  Local  and  Personal  Acts)  except  sect. 

July  27  and  28, 1868.  \»  JH  o*??^'  *"^  1°P®  ^i"**?  ?w  f  P^°S>^dation 

^  '  Act  184o,  except  the  part  of  that  Act  with  respect 

(Before  the  Lords  Justices.)  to  the  purchase  and  taking  of  lands  otherwise  than 

^  TA  T»  ^J  agreement,  and  in  The  Lands  Clauses  Consoli- 

WDON,   Chatham,  and  Dovbb   Railway  j^jion  Act  Amendment  Act  1860,  were  extended 

uiT    V.   The    Mayor,    Aldermen,    and  and  appUed  to  the  purposes  of  this  Act 

OH8  OF  THE  CiTY  OP  LoNDON.  g^j^  15  jjujit^  ^1,^  ^^^^  f^^  excrcisc  of  the  com". 

bom  Valley  Improvement  Act  1864,  stats.  27  ^  P^^y's  powers  of  the  Act,  as  to  purchase  of  lands,  to 

rf.  c.  61  (Local  and  Personal  Acts)^Primary  fi^e  years  from  the  passing  of  the  Act 
ig  of  the  words  "  street  or  roadway.**  Sect  16  was  as  follows : 

the  word  "  street "  mau  include  the  houses  abut-      J?^«  ^^^^L'jSf  ^^'^  ""^  2S7  ^^  **'J!?^^ 

WW  «/ww      •€»«,»     «i«gr  •'«.««Mo  *#«>  fivtww  uv»»  not  be  completed  within  five  yearn  from  the  passing  of  this 

'frontma  upon  a  pubhc  thoroughfare,  as  well  as  Act.  then  on  the  expiration  of  such  period  the  powers  given 

'mal  roadway  orfootways^yet  the  strict  and  prima  by  this  Act  to  the  mayor,  aldermen,  and  commons  for  con 

meaning  of  the  word  "  street "  is  confined  to  the  structing  tiie  «une  shall  ©ease  to  be  tterdsed,  except  as  to 

ay  (^footways.  **  "''*^  *^®^'  as  may  then  be  completed. 


m  powers  to  construct  u  viattuct  or  raiseaway  lu       •  j     1       j       _     *      *     *      /u  i 

iJkorrVaUev,  and  to  make  certain  new  OrM.  *«  ,T"«^."<'»  *"•*,  5*^,  **'*«/"  f?'  »»»e  Purpose  of 

acmdrt  hrl/or  the  purposes  of  the  Act ;  and  erwUng  improTed  dwelling,  for  the  working  claMef. 

fir  sect.  86  eLted  tZtin  am  case  in  which        ^^  '»  f»'®  I***'  *<>  the  ma^ror,  aldermen,  and 

Zratummghtr^quire  to  take  ^y  lands  already  com-noM   ^  """ke,  under  the  intended  Tiaduct, 

^  by  the  Lnd^n,  Chatham,  aJk  Dover  Rml  ™«t''  ""y'  »"^  "«^  **^^  "'  "'y»J  *«»  ^^ 

lompcL,  and  that  company  \oeTe  unwitting  to  ^"^^^  *"  *"='»«*  P"«««  »'  '^"""^ ""'  caUed  a 

e  of  the  same,  or  required  the  same  for  the  *  c '"^Jo  ,     ,  i.^-:^i\ -    -  r  n 

mof  their  mUway,  it  should  be  rejirred  to        ^ect  83  (so  far  as  material)  was  as  follows : 

sfum  tn  manner  thereinbefore  provided:  Pro-       yP^«o^  *J^«  yiadixct  or  raised  way  and  new  streets  afpre- 

.•f.»»«M  #A^#   #A.*.  •»wM.«*».'X«  mk^sUm^*  kM  ^.^»n  said  are  completed,  all  the  ground  laid  open  into  the  viaduct 

tOways  that  this  provision  should  not  be  con-  ^^  ^^j^  ^  „^  \^^^  ^r^  respectir^,  shaU  be  deemed 

to  prevent  the  corporation  taking  all  such  lands  to  form  part  thereof  lespectiTely,  and  may  be  used  by  the 

!  railway  company  as  might  be  required  for  the  public  accordingly ;  and  thenceforth  the  yiaduot  or  raised 

weium  of  the  viaduct  or  raised  way  of  the  line  of  r^SJlf^-SfV^il!  JiSl^f^fl®^  ^^^2L2i!  ^i!f 

::       aL'jllaa^'^  •'  remectiTely,  shau  be  tmder  the  care  management,  con- 

m  ttreeU  auihonsed  by  the  Act :  tro^  and  jurisdiction  of,  and  shall  be  m8ia!Uinft^,xw»B5flcw^ 

_    -    -_  .....  .  cteniis*<,  lighted,  WKUihqQL,  mt%^,  TDft\»g^ft\^Tn>rmfttwTCk\iift^ 

n  lis  toler  pronsion  did  not  (yfpfy  to  a  case  ud  otherwise  ke^  in  ipwB«  «««  wA  wna!«Km>»l  .^Q» 

[ao.  CUa— Fox.  F.  ^ 
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Cbak.] 

LOHDOS,  CHATH4II,  i, 

m  DoTEB  Raiu  Co.  v.  Matoi,  &c.,  or  Cm  or  Loniov. 

iCUAM. 

., ,_ __, wUcLthctSiiictM 

niaed  waj  and  now  BtreeU  rejipectively  will  be  situato. 

Sect.  31  provided  (or  the  protection  of  the  work« 
of  tho  LoadoD,  (JhRtham,  and  Dutet  Railray  Com- 
pany, at  Iliu  pointe  where  the  viaduct  or  railed  way 
and  one  of  the  new  »treeti  authorised  bj'  the  Act 
croBBed  the  liucs  ot  railway  of  that  company. 

Sect.  33  was  as  followa : 


licli  the 


,  il<1en 


tlu  purchAK  of  land,  tbcwd  i>otten  ■h&U  not  be  exercUed 
bi  aither  uutj  until  mfter  ikcsd  dure*  notice  in  vniling  ol 
toe  intention  to  cvorciu  ancli  powenhubean  eiven  lo  the 
cUier  portyi  ud  if  within  thoH  Kren  dnji  the  pi^y  to 
wbom  BOliM  i*  ttiran  shall  obtwt  to  the  eierciiw  of  sorb 
powers  b7  the  other  i  then  as  to  tho  iands  referred  lo  in  tha 
Botla,  DctthoT  of  those  lurtles  "lioll  sierclsn  iLnr  powo"  of 
wnnifaua  mitil  an  oridtiutor,  to  bo  appointed  \>y  the  Bouril 
on  tha  apBlJcation  of  bolh  or  eithac  of  Ihe  partie 
I  decided  wt-' ~'     ' "—     —' 


BhaUhBTeded 


dl  hv  purchased  by  ey: 


audit  •hall  be  the  duly  o 

thearl 

o  decide  sUaneh 

qneationa  in  sneh  manner 

M»t  lor  enablina 

Scth  partiea  to  e»cute 

pectiTe 

Sect.  36wuMfoUowR: 

In  any  rue  in  which  tbe 

tiactcd 

iuids 

s;^"  jstZ^^"™ 

obe 

nirchased  by  Ihe 
mpniiy,  and  that 

landoc.  Chatham,  and  D. 

company  are  unwilling  to 

1M' 

of  Ihe 

(lertaliiDit,  tb™ 

ftshaUbfl  roferrBd  toorb 

proTldeil  with  respect  to  t 

1™18"« 

of  pureliaae  :  provided  al 

ovieion  shall  not 

1™C 

aldenn 

n,  and  commons 

Dover  Cnnipiuy 

se  in  every  mateiial  mpect,  GaSoKaj't  cub  was 
'terniinod  upon  quite  a  different  point  to  the  one 
hich  ariiea  hrpre.  The  Act  of  Parliament  leliting 
this  case  stntea  that  the  corporation  ot  Loadon  ia 
.rryinf;  out  these  great  improTemeata  by  making 
■w  streets,  have  authority  to  take  all  tba  Itadi 
\rbicb  are  specified  in  the  Act,  and  they  hi*e 
luthority  Ddt  only  to  make  the  ttieeto,  that  is  tie 
.ine  of  roadvay  itcacribed  in  the  preamble,  hot  to 
take  what  may  be  neceiaary  to  enable  tbem  loac- 
wmplish  the  makinft  of  those  atreeti  in  pimtuaoe 
ot  the  powers  confcired  upon  them  by  the  Le^ 
lature,  and,  if  not  laid  out  in  making  the  stnd^ 
the  lands  may  be  otherwitc  laid  out  and  lat  alt 
pTound-reat,  and  the  grannd-Tenta  may  be  soli 
The  Legislature  has  iiiven  conflictinfc  po«efi  to  tn 
public  bodies  for  pablic  pnipoKi.  It  haa  gina  am 
set  of  powers  to  the  Iiondon,  Chatham,  and  Doik 
Itoiliray  Company,  and  it  boa  given  aoother  art  d. 
powers  to  tho  corporation  of  Iiondon,  by  wUk 
<?ither  of  those  two  bodies  may  porcbaae  ladi  Itate 
ns  they  want  for  their  respective  nndertakuig^lnik 
of  them  undertaktnijis  of  an  important  chanrtK'- 
The  SGth  section  of  the  Act  meeta  a  caae  in  wtefc 
neither  party  has  exercised  its  power*.  OoBpo^ 
may  (tire  a  notice  to  take  the  land  one  day,  and  tea 
next  day  or  the  next  hour  the  occupier  or  ownvoi 
the  property  may  be  served  with  notice  trcm  teM 
other  pacty,  and  if  both  partiea  want  the  laili,tK 
such  a  case  as  that,  where  no  notice  haa  been  gin^ 
up  to  that  time,  the  matter  is  at  once  to  go  tn  aaL 
iLTbitrator,  and  each  party  is  to  give  aeren  dy^ 
notice  in  writing  ot  the  intention  to  auiu  ■ " 
ihcir  powers.  If  an  objection  ia  raiaed  it  ia  topi 
the  arbitrator,  and  he  is  lo  decide  what  pwtHai 
the  land  aholl  be  taken  by  either  party.  We  n 
tliereforc  with  this,  that  the  arbitrator  ii  aanni 
0  be  a  (KTSon  taking  upon  himself  the  responailiBty 
if  deciding  that  point,  he  being  appointed  t^lb* 
Board  of  Trade.  Ue  ia  to  decide  fairly  on  bAfll* 
of  tile  public  which  party  ought  to  be  authotittd  > 
take  Ihe  whole  or  any  part  of  the  land  in  dlqatc^ 
under  Ihe  'iilh  section. 

Ttieii  comes  a  more  difflcult  question,  under  th 
rliitli  section  uf  the  Act,  as  to  what  is  to  be  dtat 
•'hen  the  London,  Chatham,  and  Dover  Rai]*V 
linve  the  land.  They  must  be  assumed  primifiBt 
to  have  taken  it  for  the  purposes  of  their  Ad,  iri 
liie  LL'{{islatare  hastodtwl  withacase  whentel 
public  purpose  the  company  hare  made  themtibs 
owners  of  the  land.  A  public  body  authoriitdtt 
do  certain  works  for  the  public  benefit  will  hart  I 
certain  dcffrcc  of  limit  put  npon  iti  powers.  Jt* 
not  to  be  expected  that  one  body  is  to  yield  to  it 
other  without  the  question  in  dispute  being  tatat 
into  consideration  that  ia  to  be  referred  to  aik- 
tration ;  and  the  reference  ia  to  be  had  in  anydM 
when:  the  company  are  unwilling  to  dispoae  of  A* 
land  or  require  the  same  for  the  purpose  ol  iMt 
uwn  unJectaldn);."  The  wording  ii  PMMvW 
peculiar.  Mr.  Miller  called  our  attention  tott* 
fact  that  thi'v  must  not  aimply  soy  we  are  aDwUbit 
though  wc  do  not  want  it  in  the  least,  to  diipassa 
it,  but  there  must  be  some  reason  fur  their  aqM 
they  are  unwilling.  It  is  put  in  the  altwnatiw" 
their  requiring  it  for  their  nndertakLog,  >>■ 
they  aay  they  are  unwilling.  It  ia  not  left  to  dt 
court  to  say  whether  they  are  justified  in  isTisj 
they  nrc  unwilling,  but  it  la  for  the  arlHtnW 
to  settle  tho  whole  matter,  and  be  acqnina  1ii> 
jurisdiction  when  they  aay  they  are  onviUiBf. 
unless  the  corporation  are  exetnpied  by  the  {■ovin 
The  arbitrator  muHt  be  supposed  to  act  lii^ 
between  the  contending  parties,  and  they  are  (B* 
tilled  to  Bend  it  to  the  arUtrator  unless  the  pranN 
saves  the  cor])oration  from  the  necesuty  of  ^ 

_, ^._,  — — ,  „„     milling  to  tlic  delay  and  inconvenience  of  sodoiaf 

sow  before  as  U  extremely  different  from  Guliuicas  s  \  ^\iU  Iioxdattie  lead  tho  pnviio  at  the  (od  araMt.* 


a  by  thiB  Alt 

The  piece  of  land  in  question  was  not  required  by 
the  defendants  for  the  conEtruction  of  tlie  actual 
viaduct  or  raised  way,  but  for  Ihe  providing  of 
space  for  the  erection  of  houses  abutting  upon  the 
line  of  the  viaduct.  The  defendants,  however, 
^ve  notice  to  the  plaintiffs  of  their  intention  to 
take  the  piece  of  land.  The  ptaiutiSs,  who  bod 
previcnsly  acquired  the  [Nece  of  land  under  their 
partianieuiary  powers,  rcfuecd  to  dispose  of  it  to  the 
defendants,  and  insisted  that  they  were  entitled  to 
have  the  question  of  its  purchase  referred  to  arbi- 
tration, and  that  the  proviso  at  tho  end  of  »ect.  3ti 
did  not  apply  to  the  case.  The  question  in  dia;)ute, 
therefiire,  turned  mainly  upon  whether  the  words  nt 
the  end  of  sect.  .Iti,  "  the  construction  of  the  viaduct 
or  raised  way,  and  the  line  of  the  new  streets,"  were 
to  lie  restricted  to  Ihe  actual  roadway  and  footways 
of  the  viaduct  and  new  streets  authorised  to  he 
constructed,  or  whether  those  words  comprised  also 
the  line  of  houses  alinttin;^  upon  the  viaduct  and 
new  streets.  The  Vice-Chancellor  adopted  the 
tatter  construction,  and  the  pl^ntifFs  appealed. 
Before  the  opening  of  the  appeal  it  was  agreed 
that  the  motion  for  an  injunction  should  lie  turned 
inii)  a  motion  for  decree,  so  that  tho  only  question 
iu  the  auit  might  be  Unally  disposed  of. 

Colloa,  Q.  C.,  and  Kelxwich  for  tlie  plaintiffs. 


Tlie  above  quoted  sections  of  the  Act,  as  wc 
others  not  so  material,  were  referred  to,  as  also  tlie 
Lmid.m  (City)  Impmvcment  Act  1847,  as.  4G  and 
47;  and  Galloway  v.  The  iJiu/or  and  Voiammaltii  of 
London,  T>.  Rep.  1  £.  &  I.  App.  3t ;  H  1..  T.  Kep. 
V.  e.  065,  was  cited. 
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Gbax.]       London,  Chatham,  and  Dover  IIail.  Co.  v.  Mayor,  &c.,  of  Crrr  of  London.      [Chan. 

id  proceeded.]    The  question  then  arises  whether 

I  the  construction  of  the  viaduct  or  raised  way  is 

idaded  land  which  may  be  required  by  the  corpo- 

ition  for  the  purpose  of  being  laid  out  as  building 

ind  as  to  which  they  acquire  the  advantage  of 

elling  the  ground-rents,  or  whether  it  is  confined  to 

he  construction  of  the  roailway  itself,  including  the 

Dotway  and  everything  necessary  to  make  a  public 

ray,  and  also  whether  it  applies  to  the  houses.    As 

^e^ards  any  prima  facie  intention  which  might  be 

(apposed  to  militate  against  that  construction,  I  am 

DOl  much  impressed  with  what  has  been  said  as  to 

Ihe  improbability  of  Parliament  sanctioning  any 

ndi  limitation  as  is  contended  for  by  the  plaintiffs 

in  this  case.    I  think  it  is  not  at  all  an  unreasonable 

Hew  to  take  that  Parliament  may  have  meant  this : 

tint  whereas  we  have  given  to  you,  the  corporation 

«l  the  City  of  London,  power  to  make,  for  the  con- 

foiience  of  people  frequenting  this  metropolis,  more 

€OQTenient  thoroughfares,  we  will  secure  to  the 

nblic  that  advantage ;  and  if  the  corporation  of 

iMmdon  want  the  thoroughfares,  wo  have  authorised 

Ifae  improvements ;  and  if  they  want  any  land  which 

llie  London,  Chatham,  and  Dover  Company  have, 

Ihe  London,  Chatham,  and  Dover  Company  shall 

not  itop  the  thoroughfare.    They  shall  not  have  the 

dunce  of  leaving  it  to  an  arbitrator,  for  the  Act  of 

PariiameBt  in  substance  says,  we,  the  Legislature, 

kife  thought  it  of   importance    that   the  public 

duvld  have  this  thoroughfare,  and  they  shall  have 

il,  lod  no  arbitrator  shall  be  allowed  to  interfere  in 

the  matter.    As  regards  the  people  who  would  live 

ttoe,  and   as    regards    the    streets    which    are 

to  be  made,   there  it  may   be  reasonable  enough 

ttit  the  arbitrator  shall    say  whether    the  whole 

d  the  thoroughfare   is   to   be   lined   with  hand- 

■me  bouses,    or  houses   of   a  proper   character, 

akog  its  course,  or  whether  the  exigencies  of  the 

Mher  public  works  for  the  railway  may  not  rc- 

tue  Uiat  there  shall  be  a  gap  (it  might  not  be  a 

wge  gap,  but  a  small  one)  required  for  some  pur- 

pOKs  of  the  railway.    It  is  not  for  us  to  enter  into 

^   The  arbitrator  might  say,  "You  shall  sell 

ell  that  piece  of  land  coloured  red,  except  so  much, 

to  the  city  of  London ;  we  think  you  want  this 

roe,  and  to  the  extent  of  that  there  may  be  a  gap." 
might  well  be,  as  I  suggested  to  Sir  R.  Palmer, 
that  hiandsome  stations  at  certain  places  might  be 
encted  to  fill  up  the  gap,  so  as  to  form  part  of  the 
CDotinuous  line  of  the  streets  in  the  sense  used  by 
Sir  fi.  Palmer  in  his  argument,  with  houses  facing 
the  street.  There  is  no  U  priori  consideration  which 
m  induce  one  to  say  that  the  land  shall  be  taken 
rithout  arbitration,  or,  if  there  be  an  u  priori  con- 
ideration,  it  is  more  favourable  to  the  railway 
ompany  than  it  is  to  the  corporation  of  the  City  of 
ondon,  because  it  is  reasonable  that  the  public 
wuld  have  the  benefit  of  the  streets.  They  may 
7t  be  much  interested  in  having  a  particular  class 
;  houses,  but  they  may  be  interested  very  largely 
i  having  proper  accommodation  for  the  railway 
id  its  works. 

The  case,  therefore,  reduces  itself  to  a  case  un- 
ttered,  I  think,  by  any  absurdity  arising  from 
ich  a  construction.  A  reductio  ad  abaurdum  is  what 
IS  heen  attempted.  As  to  that  portion  of  the 
gument,  we  must  take  the  words  as  we  find  them 
the  Act  of  Parliament.  Looking  back  to  the 
rmer  Act  of  18(7,  we  find  what  the  City  of 
andon  were  to  do;  they  were  to  make  lines  of 
ceets,  bat  they  were  not  to  make  the  houses 
cing  the  streets.  I  do  not  say  that  they  were 
ohibited  from  making  the  houses,  and  it  is  not 
ioeaaarr  to  express  such  an  opinion  for  the  de- 
lion  of  the  case.  At  all  events,  they  were  not 
mpelled  to  do  it,  and  there  was  another  mode 
orided  of  their  making  use  of  the  land.  They 
old  let  the  land  at  the  side  ot  the  street  to 


other   people,  who  might  build  upon    it,  and  it 
was  a  very  valuable  power  to  them  to  be  able 
to     sell    tlie    ground -rents.      The    preamble   of 
the    Act    of    18(H    says :    *'  AVhercas    it   is   ex- 
pedient that  the  mayor,  aldermen,  and  commons, 
be  empowered  to  form  a  viaduct  or  raised  way  over 
Ilolbom- valley,  and  to  make  new  streets  and  other 
improvements  in  connection  therewith,  and  for  the 
purpose  to  raise  money  on  the  credit  of  the  duty  of 
4e/.,  by  the  recited  Act  continued  and  appropriated 
as  aforesaid,  and    whereas  the  objects    aforesaid 
cannot  bo  effected  without  the  authority  of  Parlia- 
ment, and  whereas  plans  and  sections  of  the  intended 
viaduct  or  raised  way,  new  streets,  improvements, 
and  works  connected  therewith."    Stopping  thero 
for  a  moment  I  do  not  apprehend  that  the  plans 
and  sections  as  to  the  manner  in  which  the  land 
was  to  be  laid  out,  show  the  houses.    I  do  not  know 
how  that  was  dc  facto,  but  the  sections  probably 
will  show  the  railway,  and  will  also  show  where 
the  land  rose  and  where  it  felL    I  do  not  apprehend 
that  it  means  the  plans  and  sections  for  the  new 
streets  included  any  part  of  the  houses.    Then  the 
preamble  goes  on  "  showing  the  proposed  situation, 
lines,  and  levels  thereof/'    Thero  the  word  *<  lines  " 
does  occur,  and  it  is  not  unimportant  to  observe 
that,  for  it  is  evidently  used  as  having  reference  to 
the  direction  which  the  new  streets  were  to  take, 
*^and  the  lands  intended  to  be,  or  which  may  be 
taken  for  the  purposes  of  this  Act."    Then  in  the 
second  section,  which  is  divided  into  sub-sections, 
wc  find  in  the  first  sub-division  one  improvement 
to  be  made  was  this.    "A  viaduct  or  raised  way 
for  the  purpose  of  a  high-level  street  or  road,  com- 
mencing on  ilolbom-hill."    The  word  '*road"  is 
there  used  as  synonymous  with  *'  street."  Although 
I  quite  agree  with  what  Lord  Chelmsford  said  in 
GciUoica^*s  case,  viz.,  that  the  word  *^  street "  may 
include,  according  to  the  particular  subject-matter, 
houses  also,  but  prima  facie,  I  think  the  more  accu- 
rate   and   correct   meaning   of   the   word   is    the 
one    wliicli    was    given    by    Lord    Cranworth   in 
the  same    case.     I  certainly  think    that   that  is 
the  more   accurate   construction.     Then  we    get 
to  the   sevendi   sub-section,  by  which   power  is 
given  "for  the  providing  of  space  for  the  erec- 
tion   of  houses   and  buildings   adjoining  to,  and 
near  the  viaduct  or  raised  way,  new  streets,  and 
improvements    aforesaid."     The   houses    are    not 
treated  there  as  part  of  the  street.    They  have  full 
power  to  get  the  ground  for  the  purpose  of  building 
the  houses  along  the  streets.    It  was  held  in  Gal' 
hway's  case  that  it  was  absurd  to  suppose  that  they 
were  not  to  have  the  power  of  letting  out  the  other 
property  for  the  purpose  of  completing  the  wholo 
accommodation  works  which  the  Act  intended  to 
provide  for.    In  other  words,  it  was  this:  There 
were  two  sorts  of  accommodation  works  to  be  made, 
a  street  and  also  the  houses  to  be  built  upon  and 
along  the  line  of  the  street;  but  the  line  of  the 
street  is  one  thing,  and  the  houses  and  buildings 
along  it  are  quite  another  thing.    The  seventh  divi- 
sion of  the  section  seems  to  indicate  that,  for  it 
says,  **the  providing  of  space  for  the  erection  of 
houses  and  buildings  adjoining  to,  and  near  the 
viaduct  or  raised  way."    Sir  R.  Palmer  pointed  out 
several  passages.    I  will  not  go  through  them  all  in 
detail,  because  one  observation  applies  to  them  all. 
In  one  section  you  hear  of  a  road  forming  part  of 
the  street,  and  in  another  section  it  is  road  and 
footway  of  the  street,  that  is  to  say  a  street  in  the 
strictest  sense  contended  for  by  Mr.  Cotton.    It  is 
a  way  which  consists  of  several  parts ;  it  consists 
of  a  roadway,  carriage-way,  and  a  footway.     It 
consists  also  of  the  proper  parapet  boundaries,  and 
in  that  respect  it  is  composed  of    several   parts. 
Those  sections  do  not  Vi^V^  i^a  «A.  ^.  N^  <!&  ^'t'v.  v^  >^<i 
word  "line"    a^uu  Vw  \Xi<i  \^\Xi  wyiNXw!^*  V  ^^ 
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not  apprehend  that  the  operation  of  the  47th 
section  of  the  Act  of  1847  would  thereupon  cease ; 
that  is  to  say,  the  corporation  would  hare  the 
power  to  sell  the  land  which  they  had  acquired. 
But  if  they  had  laid  out  the  lines  of  streets  in  the 
strictest  sense  contended  for,  viz.,  a  roadway,  that 
is  all  that  is  necessary ;  they  may  afterwards  deal 
with  ths  land  which  thoy  have  bought  in  the  course 
of  that  operation,  and  they  may  sell  it.  Their 
power  would  not  cease  in  that  respect,  which  would 
be  the  case  if  the  word  '*  street "  is  to  include  the 
actual  houses  to  be  erected  on  the  sides  of  those 
streets.  Then  comes  the  .*)Gth  section,  which  is  the 
one  in  question.  The  Legislature  would  seem 
emphatically,  by  that  word  "line"  used  in  that 
section,  to  point  out  the  course  of  the  new  streets  by 
this  Act  authorised  ;  that  is  to  say,  the  new  streets 
in  the  course  pointed  out,  meaning  the  thing  which 
is  traced  out  on  the  plan  or  map,  which  shows  no 
trace  of  a  house  or  anything  of  the  kind.  There  is 
traced  out  on  the  map  that  which  is  referred  to  in 
the  preamble  as  "  lines."  In  the  IGth  section  the 
lines  of  streets  are  to  be  completed,  and  that  work 
the  corporation  themselves  are  to  do.  That  is  the 
operation  they  have  to  take  in  hand ;  the  rest  is  to 
be  done  by  other  persons  to  whom  they  sell  the 
property.  The  33rd  section  is  very  strong  upon  the 
meaning  of  the  word  "  streets."  That  word  in  that 
section  must  mean  the  roadway,  the  pavement,  and 
the  fencing,  or  whatever  may  be  necessary  for  the 
street ;  that  is  the  thing  which  the  public  use,  and 
not  the  houses  in  which  private  individuals  live. 
Then  the  section  says :  "  All  the  ground  Uiid  open 
into  the  viaduct  or  raised  way  and  new  streets 
respectively,  shall  be  deemed  to  form  part  thereof 
respectively,  and  may  be  used  by  the  public  accord- 
ingly." That  distinguishes  between  the  ground 
w£uch  is  to  be  built  upon,  and  the  ground  which  is 
to  be  laid  open  into  the  new  roadway  or  street  which 
may  be  used  by  the  public.  Accordingly  the  public 
may  use  no  partof  the  road  for  the  purpose  of  building 
the  houses. 

The  corporation  only  have  under  their  care  the 
roadway  and  the  streets;  they  do  not  enter  the 
private  houses.  Certainly  they  have  to  get  the  rates 
from  the  private  houses  for  certain  purposes,  and 
they  have  also  to  watch  the  streets  for  the  benefit  of 
the  inhabitants  living  there,  nevertheless  it  is  a 
street  that  they  are  actually  to  watch.  The  argu- 
ment as  to  the  subway  seems  to  me  to  carry  the 
case  no  further.  I  never  recollect  seeing  a  subway 
or  sewer  running  under  houses,  but  the  pipes 
generally  run  down  the  middle  of  the  street.  Now, 
that  being  so,  it  seems  to  us  that  there  is  no  prima 
Jade  absurdity  in  coming  to  the  conclusion  that 
we  have  come  to  as  to  what  the  clauses  in  the  Act 
of  Parliament  provide.  It  p^ocs  to  an  arbitrator, 
and  the  arbitrator,  we  must  assume,  will  do  his  duty, 
and  we  cannot  prevent  it  going  to  the  arbitrator 
for  the  purposes  mentioned  in  the  Act,  and  I  think 
it  must  be  left  there.  It  is  within  our  jurisdiction, 
or  within  the  jurisdiction  of  any  other  competent 
court  to  say  whether  this  is  a  thing  wanted  for  the 
streets,  and  in  that  sense  we  are  to  construe  the  Act 
of  Parliament.  That  being  once  decided  in  the 
negative,  then  it  is  taken  out  of  our  hands,  and  it 
goes  to  the  arbitrator  to  determine  what  is  proper  to 
be  done. 

Lord  Justice  Selmttn  said :— The  question  now 
before  the  court  is  entirely  different  from  that  which 
was  raised  in  Galbwny's  case.  In  the  case  now 
before  us  it  is  admitted  that  the  City  of  London  are 
authorised  to  take  the  land  in  question,  and  the 
only  question  is  whether  under  the  d5th  section  an 
arbitrator  is  necessary  as  a  preliminary  or  a  con- 
dition precedent  to  their  taking  the  land  in  the 
ereot  tJiMt  bMB  happened  cf  the  railway  company 


being  unwilling  to  dispose  of  it.  The  Act  of  Fiili 
ment  throughout  makes  a  distinction  between  tl 
viaduct  or  raised  way,  which  follows  the  line  of  tl 
old  street,  Holbom  Hill  and  Sklooer-street  on  tl 
one  hand,  and  the  new  streets  contemplated  by  ti 
Act  on  the  other  hand.  It  was  admitted  by  S 
Roundell  Palmer  in  his  argument  when  he  said  tti 
the  proviso  at  the  end  of  sect.  86  ought  to  be  M 
as  viaduct  or  raised  way  used  for  the  purpose  of 
high  level  street  or  other  streets  which  are  autbi 
riMd  by  the  Act.  As  the  lands  in  question  si 
adjacent  to  the  viaduct,  and  not  to  any  new  tUnt 
the  question  w^e  have  to  decide  is  narrowed  to  th 
construction  of  the  words  in  that  proviso,  "A 
viaduct  or  raised  way,"  it  being  contended  on  tb 
part  of  the  plaintiifs  that  those  words  are  confined  ti 
the  viaduct  and  roadway,  and  on  the  other  hand  tht 
they  include  so  much  land  on  both  sides  d  tfa 
viaduct  or  roadway  as  would  be  required  for  th 
creation  of  houses  suitable  for  such  a  street,  aw 
such  improvements.  I  think  that,  although  tki 
question  is  not  free  from  difficulty,  t^  Ac 
of  Parliament  has  itself  afforded  us  the  msaa 
of  arriving  at  a  satisfactory  determination.  L 
the  first  place  we  find  theso  words,  "visdK 
or  raised  way,"  very  frequently  refened  t 
in  the  Act.  We  find  them  first  of  all  in  the  pn 
amble  of  the  Act,  where  the  corporation  are  ei 

Siwercd  "to  form  a  viaduct  or  raised  way  on 
olbom  Valley,  and  to  make  new  streets  and  othi 
improvements  in  connection  therewith."    And  « 
find  it  again  in  sect.  2,  "The  mayor,  aldenw 
and  commons  may  make  and  execute  the  foUowii 
viaduct  or  raised  way,  new  streets,  and  iropnin 
ments."  Without  taking  upon  myself  to  express  n 
opinion,  which  it  is  not  necessary  to  do,  as  to  whelb 
under  the  general  powers,  or  under  the  powen  < 
any  other  Act,  the  corporation  of  the  City  of  Loidc 
have  or  have  not  power  to  build  the  houses  i 
question,  it  is,  I  think,  perfectly  clear  that,  neitb 
under  this  Act,  nor  under  any  of  the  Acts  refem 
to,  is  the  building  of  houses  by  them  in  conterapl 
tion  except  in  the  single  instance  of  houses  ft 
mechanics.     Where  you  find  a  reference  to  the 
forming  a  viaduct  or  raised  way,   and   to  dK 
making  and  executing  the  viaduct  or  raised  wiy, 
think  it  refera  to  viaduct  or  raised  way  in  the  sn 
contended  for  by  the  plaintiffs,  and  not  in  the  moi 
extended  sense  for  which  Sir  R.  Palmer,  in  h 
argument,  has  contended.    If  we  look  at  the  in 
subdivision    of    the    2nd   section   upon  which  i 
much  reliance  was  placed,  I  think  it  leads  to  tl 
same  conclusion,  because  it  is  "  a  viaduct  or  rui 
way  for  the  purpose  of  a  high  level  street  or  nai 
Sir  Roundell  Palmer  contended  that  those  vori 
are  to  be  introduced  into  the  proviso,    llul  iotn 
ducir.g  those  words  would,  in  fact,  be  altering  d 
proviso,  for  those  words  ore  not  to  be  found  tiM 
and  this  subdivision  is  one  which  plainly  points  a 
the  distinction  between  viaduct  or  raised  ware 
the  one  hand,  and  the  purposes  for  which  the  BU 
level  street  or  read  was  to  be  used  on  the  other,  c 
Roundell  Palmer  contends  that  the  street  is  son 
thing  different  from  the  viaduct  or  raised  in 
This  subdivision  points  out  the  distinction  betve 
the  high  level  street  or  road,  and  the  purpose  f 
which  the  viaduct  or  raised  way  was  t<>  be  mac 
So  also  in  the  seventh  subdivision  of  the  2nd  sectk 
"  the  providing  of  space  for  the  erection  of  how 
and  buildings  adjoining  to  and  near  the  viadnet 
raised  wav.'*      That  shows  distinctly  that  tiM 
houses  and  buildings  which  Sir  IL  Palmer  says  i 
included  in  the  viaduct  or  raised  way,  are  not  so  i 
eluded,  but  are  treated  by  the  Legislature  as  boi 
something  separate  and  distinct,  although  adjoiiu 
to  or  near  the  viaduct  or  raised  w  ay.  Then  sects.  19^ 
and  21  all,  I  think,  point  in  the  same  direction, « 
\  the  ««An«  obvitvalvon  would  apply  to  those  sectMR 
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corered  «*;-  herdnafter  called  a.  BubwHf . 
Stat  lectioa  the  corporation  are  to  "  cod- 
nder  theiutcndod  viaduct  or  raised  way  and 
!et«,'Buch  »eireri  mod  drains  ai  may  be  necea- 
connection  with  the  iraproveraenta  by  thi» 
horiied."  I  think,  haviog  regFird  to  the  fact 
e  Act  cODtemplatcd  that  the  land  adjoin- 
!   atreeti    ihootd    be   let    bj    the   corpo- 

■ud  that  the  houaea  abonld  be  built 
ler  peraona  acd  the  grouod-renta  aold 
I   corporation,    the    2Iat    section    plainly 

0  the  construction  under  the  viaduct  itself 
nrera  and  drains  there  referred  to.  The  33rd 
also  points  very  stroDgtj  in  the  same  direc- 
ititia  unneceaaary  forme  to  repeat  irbat  has 
Ireadj  said  with  respect  to  tbia  aection  by 
L.  J.  I  think  the  same  conclusion  ia 
at,  if  poasibte,  even  more  strongly,  by  refer- 
the  lections  to  which  vro  were  referred  by 
falmer  as  pointinf;  in  nn  opposite  direction. 
or  instance,  the  I^th  section,  which  provides 
he  mayor,  aldermen,  and  cotnmona  shall  not 
lorised  to  take  under  the  powera  of  thia  Act 
'.  the  lands  than  may  be  neceaaary  for  the 
ig  of  the  roadway  and  footway  id  any  of 
«li  authorised  by  this  Act."  Sir  Houndell 
leferred  to  that  section  aa  ahowing  that  a 
t  something  of  a  wider  and  more  compre- 
chsracter  than  either  roadway  or  footway. 

be  common  case  of  an  ordinary  road  forty 
le.    There  is  generally  twelve  feet  of  foot- 

1  twenty-eight  feet  of  roadway,  but  those 
et  together  make  up  th*  roadway.  Exactly 
I*  observation  applies  to  subdivision  i  of  the 
tion,  which  Sir  R.  Palmer  also  referred  to, 
the  words  are:  "so  aa  to  form  a  junction 
a  madway  of  the  viaduct."  That  shows  you 
jp]y  the  term  "  viaduct "  in  a  much  mote 
re  sense,  but  the  eame  obaervatiou  which  I 
Iready  made,  merely  translating  it  from 
tally  into  vertically,  leada  to  the  same  con- 

Tbe  roadway  is  the  viaduct  communicating 
lihes  with  an  embankment,  upon  the  snr- 

which  the  metalling  is  put,  which  con- 
the    roadway.    There  may  be   so   many 

arches,  or  so  many  feet  of  embankment, 
he  top  of  that  there  may  be  so  many  inches 
Hying.  Those  two  together  make  the  road- 
viaduct.  It  appears  to  me  that  those  sec- 
mngly  conflrm  the  other  sections  to  which  1 
erred,  as  ebowing  that,  when  the  Legislature 
proviao  has  carefully  confined  itaelf  to  the 
on  "  viaduct  or  raiaed  way,"  it  must  be  held 

intended  to  limit  the  proviao  itself  to  the 

or  raised  way,  and  to  have  intended  the 
proviso  to  apply  to  everything  except  that 
I  necessary  for  the  construction  of  tbe  via- 
raiaed  way,  which,  of  courae,  would  include 
g  neceaaary  for  properly  fencing  tbe  mted 

ik,  therefore,  that  the  order  which  should 
Qiade,  or  rather  the  decrees,  it  having  been 
ilat  this  should  bo  treated  as  the  hearing  of 
ae,  should  be  a  decree  restraining  the  de- 
1  from  proceeding  to  take  the  lands  unless 
il  the  arbitration  provided  for  by  tbe  ^oth 
baa  taken  place. 
torsfoTthc  plaintiffs,  Oaittr,  Hoie,  A'ort<ai, 

tfxtor  the  defendants,  7*.  J.  Nekon,  the  City 
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Noi:  10  and  11,  186S. 


Formofat^lion  to  persons  placed  bg  Iheoemten  in  Ae 
lilt  of  121  CBuniy  axapiert-HegUtration  Act  18*8 
f6  Viet.  e.  18)  s.  7  and  Sdiedvk  A,  Fanu  No.  6— 
Countg  Voters  Eeg'Mration  Act  186S  (28  Vlcl.  c.  30) 
t.  S,  and  Sfiediik  A,  Form  No.  2 — ReprtKulatUHt  oj 
tilt  People  Act  18GT  (30  ^-  31  Vict.  c.  102),  as.  90 
aada^—RegittratioaAct  18CS(G14-32  Vicl.cai), 

A  gtneral  objeflion,  not  to  ipecffic  as  that  givta  in  Ae 
JomNo.  2  of  Schedule  A  to  Ike  Coanl^  Voters  Bait- 
tration  Act  1863,  teas  nerved  vpon  a  perton  icAoss 
narae  oat  aaerted  bi/  the  overtetrt  in  the  Hit  of  13f. 
oixapiert  in  a  coanig  aader  the  SOlh  ttction  of  ika 
Jttjn-eeenlalion  of  the  Pei^le  Act  1867  .- 

Held,  that  thUpenon  vminota  "daimant"  ailhialhe 
exT^lion  to  the  6lh  section  of  Ms  former  Act,  and 
that  a  general  nbjeelion  teas  insu^iaeiit,  nottnliilantl- 
ing  thai  bg  the  litading  of  the  said  form  No.  2,  the 
■'■■■■  ■  iBjrf ,■„-'■  '  ' '    - 

Tbia  was  an  appeal  from  a  deciaion  of  one  of  the 
roviaing  barriatara  for  the  aouth-veat  divUion  of 
Lancashiri^  aa  stated  by  him  in  tbe  following  cue : 

One  John  Alderaon  was  inserted  in  the  list  pub- 
lish^ by  the  overaeera  of  the  township  of  Bootle- 
cum-Linacre  in  the  a^d  divlaion  of  persona  entitled 
to  vote  aa  the  occupier  and  owner,  or  tenant  of 
landa  or  tenementa  within  the  said  division  of  tbe 
county  of  the  rateable  value  of  YiL  or  upwarda  in 
respect  cd  a  bouae  occupied  by  him  in  Derby-road, 
'  .  the  aaid  towaahip. 

Richard  Bennett  (tbe  appellant)  objected  to  the 
name  of  the  aaid  John  Alderaon  being  retained  on 
auch  liat. 

The  fact*  were  as  follows: 

A  notice  of  objection  against  the  name  of  the  aaid 
John  Alderaon  being  so  retained  hod  been  duly 
served  upon  the  overseers  of  the  said  township  br 
the  appellant ;  but  tlu  notice  of  abjection  which 
wai  abo  duly  served  upon  the  said  John  Alderaon 
by  tbe  laid  appellant  was  as  follows : 

To  Ur.  John  AlderKpn,  Dorbj-nad. 

I  berebr  gi's  tou  Dotioe  that  I  object  to  jour  muna  beinc 
rstuiiied  oa  U;a  lilt  oT  totera  tor  the  soath-weat  dlvlitini  A 
tbe  GontitT  of  T^caater. 

Dated  this  ITth  dcj  ol  August  1868. 

(^gnedj        SicHUD  Seekett. 
Of  Upper  Bewi-Btreet,  In  the  townsliln  ot  Ever- 
ton.  in  the  eonnt  j  of  Lppcimtcr.  on  toe  reglatn 
oI  Toten  tot  the  paHah  of  Lirerpool. 

It  waa  objected  on  behalf  of  the  said  John  Alder- 
son  that  such  notice  of  objection  was  bad  in  law, 
because  the  ground  or  grounds  of  objection  were 
not  specifically  stated  therein  by  naming  the  column 
or  columns  of  the  lilt  on  which  the  objector 
grounded  hie  objection  pursuant  to  the  (Jth  section 
of  the  County  Voters  Kegistration  Act  18GJ." 

On  the  other  hand  it  was  contended  by  the  appel- 
lant that  the  form  of  notice  of  objection  given  in 
No.  2,  schedule  A,  of  the  County  Voters  Registra- 
tion Act  18G5,  clearly  pointed  out  that  the  notices 
wherein  the  grounds  of  objection  were  required  to 
be  specifically  stated,  were  only  those  to  be  given 
to  parties  already  on  tbe  register;  and  that  although 
the  list  of  Vil.  occupiers  might  not  atriclly  be  a  list 
of  claimants,  it  waa  in  the  nature  of  a.  ^^  <A 
clumanla,  wM\bI  il  was  wiow  ts.t^*\ri>-^  ■w>i.'Coa_ 
regiatet ;   atid  ttiB.\,  fl\w<Att«  «.  i«ici&  yio^is*  ' 
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objection  given  to  such  occupier  in  the  form  directed 
by  the  7th  section  of  the  principal  Act  (C  Vict. 
c.  18),  was  a  valid  notice  of  objection. 

I  decided  that  the  said  John  Alderson  was  not  a 
claimant  within  the  meaning  of  the  llepresentation 
of  the  People  Act  18G7,  and  the  Registration  Acts 
therein  referred  to,  and  that  therefore  the  said 
general  notice  of  objection  was  bad,  and  I  retained 
the  name  of  the  said  John  Alderson  upon  the  list  of 
voters. 

If  the  Court  of  Common  Pleas  should  be  of  that 
opinion,  the  list  is  to  stand  without  amendment : 
but  if  the  court  should  be  of  a  contrary  opinion, 
then  the  list  is  to  be  amended  by  expunging  the 
name  of  the  said  John  Alderson  from  the  said 
list. 

McTntt/m,  for  the  appellant,  argued  that  the 
specilic  notice  contained  in  form  2  of  schedule  A  to 
the  County  Voters  Kegistration  Act  18<)5  is  requi- 
site only  when  objection  is  made  to  parties  already 
on  the  register,  and  that  the  respondent,  if  not  a 
claimant  himself,  was  in  the  position  of  a  claimant 
by  the  agency  of  the  overseers. 

Crompton,  for  the  res]>ondent,  contended  that  this 
objection  came  within  the  sweeping  rule  concerning 
notice  contained  in  the  r>th  section  of  the  Act  of 
1865,  and  that  the  exception  in  that  section  did  not 
here  apply.    [Stopped  by  the  Court.] 

BoviLi^  C.  J. — I  am  of  opinion  that  in  this  case 
the  revising  barrister  was  i)erfectly  right  in  holding 
that  this  general  notice  was  insufficient,  and  that 
the  grounds  of  objection  ought  to  have  been  speci- 
ciflcally  stated.  The  express  object  of  the  Regis- 
tration Act  of  18G5  with  regard  to  county  voters 
was  to  require  the  objection  to  be  specifically  stated 
in  every  case,  except  that  of  persons  described  as 
claimants;  and  looking  to  the  general  scope  of 
the  enactment,  and  the  course  of  legislation  as 
to  the  lists  of  voters,  it  seems  to  me  that  this 
person,  John  Alderson,  cannot  be  considered  as  in 
the  position  of  a  claimant.  If  it  was  the  case  of  a 
borough  he  certainly  would  not  be  in  the  position 
of  a  claimant.  The  overseers  are  the  persons  who 
have  the  opportunity  of  knowing  who  are  those  who 
are  prima  facie  entitled  to  be  placed  on  the  register. 
There  can  be  no  difficulty  as  to  a  borough ;  they  put 
down  the  names  of  those  who  they  suppose  are 
entitled,  and  by  the  later  Act  the  same  machinery 
is  brought  into  operation  in  counties,  as  to  the  12/. 
occupiers  under  the  Act  of  1807.  That  Act  (sect.IiO) 
introduces  the  same  machinery  for  the  12/.  occupiers 
introduced  into  counties  as  formerly  existed  with 
respect  to  boroughs.  That  being  the  case,  there  is 
also  an  express  enactment  with  regard  to  what  I 
may  term  the  list  of  voters.  Under  the  earlier  Act 
the  lists  of  voters  consisted  in  counties  of  the  re- 
gister and  the  list  of  voters  who  sent  in  their  claims. 
When  the  Representation  of  the  People  Act  of  1867 
introduced  a  new  class  of  persons,  there  was  a 
doubt  as  to  how  far  the  duty  of  the  overseers  and 
the  power  of  sending  in  claims  and  objections  was 
incorporated;  and  to  prevent  any  question  about 
that,  the  Kegistration  Act  of  18G8,  in  the  1 7th 
section,  expressly  made  provision  as  to  those  claims  ; 
and  in  the  lUth  section  i>f  the  Registration  Act  of 
18(;8  it  was  enacted  that  "  in  the  lists  and  register 
of  voters  for  a  county,  the  names  of  the  persons  in 
any  parish  or  township  on  whom  a  right  to  vote  for 
a  county  in  respect  of  the  occupation  of  premises 
in  such  parish  or  township  is  conferred  by  the 
Representation  of  the  Peuple  Act  18G7,  shall  appear 
in  a  separate  list  after  the  list  of  voters  in  such 
parish  or  township  otherwise  qualified,  and  such 
SQMnte  list  shall  be  deemed  to  be  part  of  the  lists 
of  county  roten  of  sucij  parish  or  township,  and 


shall  be  annually  made  anew  by  the  oveneen  o 
such  parish  or  township."  When  that  Act  •■ 
passed,  the  list  of  voters  in  the  county  consisted  o 
the  same  list  which  had  previously  existed,  vitb  th 
separate  addition  or  independent  list  of  the  12i 
occupiers.  It  nowhere  says  that  the  list  of  dsiS' 
ants  to  be  placed  on  the  12/.  list  is  to  be  deeoKd 
part  of  the  list  of  voters.  The  very  fact  of  tUi 
express  enactment  being  passed,  of  the  list  midi 
out  for  the  overseers  being  part  of  the  lift  if 
voters  for  the  county,  being  entirely  silent  M 
to  persons  who  send  in  claims,  seems  to  bn 
to  show  that  they  only  were  to  be  reganW 
as  claimants.  The  objection  to  persons  who  ai 
strictly  of  that  class  in  the  case  of  boroughs  wm 
not  for  the  purpose  of  compelling  them  to  pnm 
their  qualification ;  that  they  were  bound  to  di 
before  the  revising  barrister  conld  put  their  niM 
on  the  list ;  the  object  of  the  notice  of  the  clumn 
was  that  the  objector  should  be  entitled  to  ta 
heard  in  opposition,  unless  he  gave  notice  he  wt 
not  entitled  to  be  heard  in  opposition  to  the  clua 
In  other  cases,  as  regards  the  borough  voters,  th 
right  must  be  proved  according  to  the  clum.  Thi 
being  so,  it  seems  to  me  the  object  was  as  far  i 
possible  to  put  the  making  out  of  the  list  as  to  tb 
12/.  occupiers  in  counties  on  the  same  footing  as  th 
list  of  occupiers  in  boroughs.  By  the  59th  sectia 
of  the  Representation  of  the  People  Act,  that  Ac 
is  to  be  construed  as  one  with  the  enactments  & 
force  relating  to  tho  Registration  Act,  and  we  mai 
endeavour,  as  far  as  possible,  to  put  a  consistei 
interpretation  on  tlie  whole.  Then  with  regard  I 
this  particular  question,  it  arises  on  the  6th  sectionc 
the  County  Voters  Registration  Act  1865.  That  a 
pressly  enacts  that :  "  Any  notice  of  objection  to  ai 
person  on  the  list  of  claimants  for  any  paridi  c 
township  may  be  given  according  to  the  pronsioi 
of  the  7th  section  of  the  principal  Act  (i.  c,  a  genn 
notice),  but  with  that  exception  no  notice  of  obJM 
tion  given  under  the  provisions  of  the  said  71 
section,  other  than  a  notice  to  the  overseers,  shi 
be  valid,  unless  the  ground  or  grounds  of  objectio 
be  specifically  stated  therein.*'  Wc  ought  to  gii 
effect  to  this  very  useful  section  if  we  can,  and  J 
seems  to  me  that  this  is  applicable  to  the  preM 
case.  If  so,  is  John  Alderson  in  the  position  of 
claimant  ?  I  am  clearly  of  opinion  that  he  is  noi  i 
the  position  of  a  claimant;  that  he  is  a  person  otki 
than  a  claimant;  the  case  therefore  comes  witka 
the  exception  of  the  Gth  section  of  the  Begistratk 
Act  18G5,  a  case  where  the  ground  must  be  sped! 
cally  stated.  It  is  quite  true  that  after  the  gener 
enactment,  that  the  ground  of  objection  shall  1 
specifically  stated,  there  are  some  words  whk 
show  what  shall  be  a  sufficient  compliance  wl 
that  enactment,  it  is  quite  true  that  parts  of  thi 
provision  are  not  applicable  to  this  particnlar  caii 
but  it  is  not  because  there  is  a  portion  of  the  sects 
that  will  not  apply  that  therefore  we  are  to  icjt 
the  whole;  especially  when  the  particular  enac 
nient  is  clear  and  distinct,  that  as  to  claimants  tl 
notice  may  be  general,  with  the  exception  that  i 
notice  shall  be  v^id  unless  the  grounds  are  stated. 
was  further  contended  by  Mr.  M'Intyre  that  the  tcR 
of  notice.  No.  2,  were  to  control  and  regulate  ti 
enactment.  It  seems  to  me  it  has  no  such  oper 
tion  here  under  the  circumstance  stated  in  tl 
case  of  John  Alderson  being  placed  on  the  lift  1 
the  overseers  ;  he  is  not  in  any  sense  or  shapej 
the  position  of  a  claimant,  or  a  person  on  the  li 
of  claimants.  That  being  so,  in  my  opinion  tl 
revising  barrister  was  perfectly  right  in  the  decinfl 
which  he  pronounced  in  this  case,  |hat  the  notio 
not  stating  the  ground  specifically  was  insnffideBl 
and  his  decision,  therefore,  ought  to  be  affirmed. 

\     Bxi.iE.ft)  ^  .—1  ^TXi  <A  >^<^  «».me  opinion.    I  ^ 
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It  myself  with  any  remarks  which  are  not 
'  applicable  to  the  exact  question  before  us, 
B  the  Legislature  has  exposed  both  voters 
Tiling  barristers  and  this  court  to  walking 
net  in  which  they  may  be  easily  entangled 
tfaey  get  to  land.  I  think  the  learned  counsel, 
omptoo,  was  right  in  saying  that  this  case 
Is  on  the  construction  to  be  put  on  the  Gth 
I  of  the  County  Voters  Act  1865.  John 
<»,  this  Yoter,  had  been  put  on  the  list  by 
sneers.  He  had  never  claimed  at  all ;  and  he 
yi  a  claimant  within  the  first  part  of  the  Gth 
1.  If  he  had  been  a  claimant  the  first  part  of 
1  section  would  have  applied  to  him  ;  but  not 
a  claimant,  and  then  not  being  within  the 
ion  in  section  G— for  the  statute  expressly 
uit  shall  be  the  only  exception — he  is  within 
ber  words  of  the  clause,  that  he  shall  give  a 
s  notice  to  the  party.  The  only  difficulty  that 
ted  itself  to  my  mind  during  tho  discussion 
e  form  of  the  notice  No.  2,  which  undoubtedly 
08  is  only  applicable  to  parties  on  the  register. 
iB  particular  notice  here  necessary  is  exacted 
t.  6,  not  by  the  terms  of  the  notice  No.  2.  I 
therefore,  come  to  the  conclusion  that  the 
g  barrister  was  clearly  right. 

inro,  J. — ^I  entirely  agree  with  my  brother 
that  it  is  not  very  easy  to  find  one's  way 
h  the  many  enactments  with  reference  to  the 
inaries  for  the  exercise  of  the  franchise.  I 
Jy  have  entertained  considerable  doubt  in 
lie — not  as  to  whether  John  Alderson  was  a 
Qt  in  terms,  because  in  terms  he  is  not  a 
Qt—  but  I  have  entertained  doubts,  which  I 
say  are  altogether  removed,  as  to  whether 
not  in  the  nature  of  a  claimant  within  the 
ig  of  the  enactments  of  this  Act.  The  rest 
court,  however,  entertain  a  very  clear  opinion 
her  way ;  and  as  it  is  of  importance  that 
rale  should  be  laid  down  for  the  future 
ce  of  parties,  I  cannot  say  that  my  doubts 
fficiently  strong  to  justify  me  in  dissenting 
le  opinion  of  the  other  membors  of  the  court. 

R,  J. — It  seems  to  me  that  the  matter  which 
n  referred  to  the  court  raises  three  questions, 
rst  is,  what  was  the  law  as  to  notices  of  ob- 
in  counties  at  the  time  of  the  passing  of  tho 
entation  of  the  People  Act  1867,  and  the 
ration  Act  of  1868  ?  Secondly,  has  the  Uw 
iltered  by  either  one  or  both  of  those 
8?     If   not,   how   is   the   old    law   to  be 

*  to  the  present  case  ?  At  the  time  of  the 
I  of  those  statutes  the  law  as  to  notice  of 
on  in  counties  was  regulated  by  the  G  Vict, 
md  the  28  Vict.  c.  36.     Taking  these  two 

•  together,  the  notices  of  objections  in  coun- 
ere  to  be  given  in  this  manner :  Persons 
Bre  on  the  old  register  were  to  have  a  specific 
on;   but  persons  who  claimed,  and   whose 

were  put  into  a  list  of  claimants  by  the 
in,  were  entitled  only  to  a  general  notice  of 
00.  That  seems  to  me  to  be  the  true  con- 
on  of  the  Gth  section  of  the  28  Vict,  c  36. 
>  first  part  of  it  any  notice  of  objection  to 
aion  on  the  list  of  claimants  was  to  be 
ing  to  the  provisions  of  the  7th  section  of 
udpal  Act.  In  all  other  cases  there  was  to 
ipeciflc  objection.  The  only  cases  at  that 
Bown  were  people  on  the  old  register  and 
limants.  Therefore,  the  form  in  the  schedule, 
I  of  following  the  terms  of  the  section,  speaks 
notices  of  objection  which  were  to  be  given 
penoni  other  than  claimants — ue^  given  to 
tons  on  the  register.  That  being  the  state 
law  at  the  time  of  the  Representation  of  the 
Act  of  1867  and  the  Begi$tnUioa  Act  ot  1868 


is  there  anything  in  either  of  those  Acts  which  alters 
the  law  ?  It  was  said  yesterday  that  there  was  by  rea- 
son of  the  17th  section  of  the  Registration  Act,  and  I 
stated  why  I  thought  the  17th  section  did  not 
apply,  and  that  the  legislature  had  not  intended  to 
alter  the  mode  of  giving  notices  of  objection  in 
counties.  To-day,  Mr.  Mclntyre  relied  on  the  19th 
section  of  the  same  Act.  It  does  not  seem  to  me 
that  the  19th  any  more  than  the  17th  alters  the  mode 
of  giving  notices  of  objection  in  counties.  It  is  a 
section  applied  to  the  mode  of  making  up  the  list, 
not  to  the  notices  of  objection.  He  then  referred  to 
the  Representation  of  the  People  Act,  but  it  docs 
not  seem  to  me  that  that  alters  the  terms  of  the 
notices  of  objection  in  counties.  I  therefore  think 
that  neither  in  tiie  Representation  of  the  People 
Act  1867  nor  in  the  Registration  Act  1868 
has  there  been  any  alteration  of  the  law  as 
to  notices  of  objections  to  be  given  in  counties. 
The  Legislature  seems  to  me  to  have  declined 
to  deal  with  that  part  of  the  case.  Then 
how  is  the  old  law  to  deal  with  tho  case  in  question 
as  to  the  12^  voters.  It  seems  those  persons  are 
not  claimants,  they  send  in  no  notice  of  claim 
There  is  an  Act  done  without  their  intervention  by 
the  overseer  exercising  his  discretion ;  but  there  are 
to  be  claimants  under  the  new  law.  AU  persons 
omitted  from  the  list  by  the  overseers  are  to  send  in 
a  claim;  they,  therefore,  will  be  claimants.  Then 
you  have  the  6th  section,  which  says  that  the  old 
Registration  Acts  are  to  be  applicable  to  a  new 
state  of  things.  How  are  you  to  apply  those? 
If  the  construction  we  put  on  the  6th  section  be 
correct,  the  claimants  are  to  be  the  only  person! 
who  are  to  have  a  general  notice  of  objection.  If  I 
am  right  those  persons  are  not  claimants ;  it  followi 
they  are  entitled  to  a  specific  notice  of  objection. 
Though  you  may  not  be  able  to  give  the  notice  in 
the  exact  form  in  the  schedule,  you  are  to  look  to 
the  Registration  Act,  and  to  the  new  state  of  cir- 
cumstances as  nearly  as  may  be ;  you  must  g^ve  a 
specific  notice  similar  to  the  notice  described  in 
sect.  G  of  the  28  Vict,  c  36.  I,  therefore,  think  the 
revising  barrister  was  right  in  saying  the  notice  of 
objection  was  insufficient. 

Judgment  for  rapondentj  witkoui  ooftf. 

Attorneys  for  appellants,  Gregory,  RowcKffe,  &  Co. 

Attorneys  for  respondents.  Field,  Roacoe,  and  Co, 


June  26  and  Nov.  19, 1868. 

Baxtbb  v.  Lanolvt. 

Public  entertcunments — Religious  trorsAijp— 21   Geo,  8, 
c.  49—18  j- 19  Vict.  c.  81. 

An  associationy  whose  professed  object  was  the  develop- 
rnent  of  religious  feding  by  the  elevation  and  instruc' 
tion  of  the  peopkj  registered  a  place  of  meeting  for 
religious  worship  under  the  title  of  **  Recreative 
Religionists"  Services  were  held  on  certain  JSunday 
evenings,  at  which  pieces  of  sacred  music  were  per- 
formed  by  amateur  and  paid  singers  and  instrument 
talists ;  addresses  were  given,  not  always  of  a  religious 
nature,  but  never  irreligious  or  profane.  No  debating 
took  place,  nor  was  there  any  prayer  or  reading  of  the 
/Scriptures.  Admission  to  the  place  of  meeting  was 
free,  but  a  sum  of  money  was  charged  for  the  occupa^ 
tion  of  reserved  seats. 

In  an  action  against  the  president  of  the  association  for 
penalties  under  21  Geo.  3,  c.  49,  which  was  an  Act 
**for  preventing  certain  abuses  and  profanations  on 
the  Lord's'day  ctdled  Sunday,**  it  was 

Held,  that  these  services  were  meetings  for  religious  wor- 
ship under  18  j- 19  Vict.  c.  81,  oiMllKal  tKea  dxd^oX 
constitute  public  cntertaitan«AU  or  amMJWReav*  >D>x\v\a 
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the  meaniag  of  the  above-mentiimed  Act  of  Geo.  3  ; 
and  that  the  ae/endant,  therfjbre,  was  not  UabUfor  the 
penabiet  sued  for. 

This  was  an  action  brought  by  the  plaintiff 
against  the  defendant  for  the  recovery  of  800^  for 
certain  penalties  and  forfeitures  alleged  to  haye 
been  incurred  by  the  defendant  under  the  first 
section  of  the  Act  21  Geo.  3,  c.  49,  passed  for  pre- 
Tenting  certain  abuses  and  profanations  on  the 
Lord's-day  called  Sunday,  and  by  the  consent  of 
the  parties  and  by  order,  the  following  case  was 
stated  for  the  opinion  of  the  court  without  any 
pleadings. 

By  the  1st  section  of  the  said  Act  it  is  enacted, 

That  any  house,  room,  or  other  place  which  shall  be 
opened  or  nsed  for  public  entertainment  or  amnsement,  or 
for  pablidj  debating  upon  any  subject  whataoerer  upon  any 
pert  of  the  Lord's-day  called  Sunday,  and  to  wfaioh  persons 
shall  be  admitted  br  the  payment  of  money  or  by  tickets 
■old  for  monoy  shall  be  deemed  a  disorderly  house  or  place, 
and  the  keeper  of  such  house,  room,  or  place  shall  forfeit 
the  sum  of  aOOL  for  erezy  day  tbat  such  house,  room,  or 
place  shall  be  opened  or  used  as  aforesaid  on  llie  Lord's-day 
to  such  person  as  wUl  sue  for  the  some,  and  be  otherwise 
piuiiihaSle  as  the  law  directs  in  case  of  disorderly  houses : 
and  the  person  managing  or  oonduoting  such  entertainment 
or  amusement  on  the  Lord's-day,  or  acting  as  n»ster  of  the 
•ermnonies  there,  or  as  moderator,  pieaident,  or  chairman 
of  an^  such  meeting  for  puUio  debate  on  the  Lord's-da^ 
shall  ukewise  for  ererv  such  offence  f6rfeit  the  sum  of  IQw, 
to  such  persons  as  will  sue  for  the  some. 

Defendant  at  the  seyeral  times  hereinafter  men- 
tioned was  the  keeper  of  a  room  or  place  cidled  St. 
Martin's  Hall,  situate  in  the  parish  of  St.  Martin's- 
in-the-Fields,  in  the  county  of  Middlesex. 

A  number  of  gentlemen,  preyious  to  the  24th 
Dec.  1860,  formed  an  association,  calling  itself 
an  association  for  the  deyelopment  of  religious 
feeling  by  the  eleyation  and  instruction  of  all 
persons  who  should  either  join  them  or  attend 
at  the  seryices  glyen  under  their  direction ;  and 
accordingly  on  the  said  24th  Dec.  the  president  of 
the  association,  Mr.  John  Baxter  Langley,  the 
defendant,  duly  registered  the  said  hall  as  the  place 
of  meeting  intended  to  be  used  for  religious  worship 
by  the  said  association,  under  the  title  of  **  Recrea- 
tiye  Religionists.** 

During  the  months  of  Jan.  and  Feb.  18C7,  meet- 
ings were  held  in  the  said  hall  on  four  several 
Lord's-days  pursuant  to  and  in  accordance  with 
printed  handbills  and  other  advertisements,  whereby 
the  public  were  invited  to  attend,  and  did  attend  in 
large  numbers,  on  the  four  respective  days  men- 
tioned in  the  respective  handbills  and  advertisements 
hereinafter  set  forth  or  referred  to,  each  of  the  said 
days  being  the  Lord's-day,  commonly  called  Sunday, 
that  is  to  say,  on  the  27th  Jan.,  the  3rd  Feb.,  the 
10th  Feb.,  and  the  17th  Feb.  18G7.  The  said  hand- 
bills, by  which  the  public  were  so  invited  to  attend 
the  said  meeting,  were  distributed  in  large  numbers 
to  the  public,  and  a  document  containing  certain 
hymns  which  were  proposed  as  suitable  for  singing 
at  future  meetings  of  the  association  was  also  dis- 
tributed among  the  persons  attending  the  meetings 
hereinafter  mentioned. 

The  following  is  a  copy  of  the  handbill  relating 
to  the  meeting  hereinafter  mentioned  to  have  been 
held  pursuant  thereto  in  the  said  hall  on  the  27th 
Jan.  1867. 

SUNDAY  EVENINGS  FOR  THE  PEOPLE, 

St.  Martin's  Hall,  Lonsr.acre, 

Snndaj,  January  27,  1867. 

Introduction— C^gan B£r.  Jolly. 

Address: 

J.  Baxtbb  Lamolst,   Esq.,  M.B.C.S..  F.L.S. 

C7iOi-';ic—'*Happv  and  blest  are  they"  (St.  Paul)  Mendelssohn 

F.  J.  FURNIYALL,  £sq.,  M.A., 

On  "  Working  Men  in  Enghmd  500  Years  Ago." 

Selection  from  Haydn's  "Creation." 

Principal  Yocalists  : 

ICss    Boss    Hebsse. 

Mr.  B.  Masox.  Mr.  Welch, 

Jfcw*.— "In  the  beginning" Mr.  Welch 

'»-— -•'.iml  ibe  £5plrit  at  God." 


Recit.—-  And  God  saw  the  light 

Air-"  Now  vanish." 

ChiyruM—**  Despairing,  curring  raae.*' 

Xir-"  With  verdure  cUid" 

Bactt.—"  And  God  said." 

Air—"  Now  Heaven  in  fullest  glory" 


«•••••■•••• 


Trio—"  Most  beautiful  appear' 


Trio  and  Chont*—"  The  Lord  is  great.' 

Beci^.—**  And  God  created  maa'\ 

Air—"  In  native  worth." 

^ir— "On  might " 

Grand  C1u>nu 

Conductor,  Mr.  jEHsruros. 


] 


B 
.  1 


fpxty-peuM 

-"The  Heavens  are  telling." 


The   organ   kindly   sullied  by 

Brothers. 
On  Sunday,  Feb.  10.  Boasini's  "  Stahat  1 

The  handbills  relating  to  the  peifo 
the  three  subsequent  Sundays  were  aiiii 
above,  containing,  howerer,  different  yaxi 
same  kind  of  music. 

There  were  also  other  adyertisementi 
meetings  in  the  public  newspapers  k 
public  to  attend  the  said  meetings,  aoc 
the  following  are  copies  relating  to  tb 
hereinafter-mentioned  to  have  be^  held. 

Sunday  Evenings  for  the  People,  St.  Martin's 
F.  J.  Fumivall,  Esq.,  M.A.,  On  WorUnir  Hen 
500  Years  Ago.    After  which  selections  from  1 
Full  choir.     Principal  vocalists,  ICss  Boae 
Mason.  Mr.  Welch.    Free  seats  from  Wilaon-st 
Im.,  and  2».  6d.  seats.  Long-acre." 

Sunday  Eveninjra  for  the  People,  St.  Martin's  I 
F.  J.  FurnivoU,  Esq.,  M.A.,  Manners  and  Mei 
Times,  after  which  Boesini's  Stabat  Mater.  F 
band.  Principal  vocalists.  Miss  Bose  Hen 
George,  Messrs.  Carter  and  Welch,  and  Signoi 
Feb.  17,  Sir  J.  Bowring  on  Siam  and  the  Siameei 
sittix^r*t  2it.  6d.,  Is.,  6a.,  and  3d.,  may  be  aeea 
Martin's  Hall,  on  Saturday  from  eleven  tiU  fom 
evenings.    Free  seats  from  Wilson-street. 

The  part  of  the  said  hall  intended  to  i 
the  public  for  seats  was  divided  into  foi 
compartments,  besides  which  there  is 
Tliere  is  also  a  part  called  the  platfom 
provided  with  a  large  organ,  and  there  a: 
persons  being  musicians  amounting;  to  fii 
persons,  and  also  seats  for  the  singers 
to  fifty  or  sixty  persons,  and  also  aei 
person  presiding  over  tlic  meeting,  ai 
members  of  the  committee  who  made  tb 
ments  for  the  said  meetings,  and  for  the  { 
of  the  same.  The  musicians  played  a 
instruments,  including  bassoons  clariom 
violincellos,  cornopeans,  drums,  fifes, 
instruments,  and  there  were  also  seats  oi 
or  platform  for  a  large  number  of  pe 
bably  about  fifty  or  sixty  singers  who  joi 
choruses. 

All  of  the  public,  as  long  as  there  was 
admitted  on  each  of  the  said  days  into  tl 
of  the  'hall  called  "  free,"  without  bein 
to  make  any  Uioncy  payments  or  to 
tickets  ;  but  for  the  convenience  of  th< 
who  desired  seats,  the  public  were  adc 
each  of  the  other  divisions  on  payment  o 
on  production  of  tickets  sold  for  money. 

The  greater  numlxT  of  persons  attendi; 
meetings  bought  and  paid  for  their  tic 
time  cf  their  attending  the  respective  m 
the  several  Sundays  aforesaid,  at  places 
for  that  purpose  within  the  said  hall,  i 
entrance  or  vestibule  of  the  said  room  in 
meetings  were  held,  as  shown  upon  the 
and  each  person,  at  such  appointed  place 
3d,j  G(/.,  U.,  or  2«.  6d,  received  a  ticket  m 
the  corresponding  sum,  and  on  prcsentini 
of  the  several  persons  appointed  to  o 
tickets,  was  admitted  into  whichever  ol 
was  appropriated  as  aforesaid  to  the  hoi 
6d,,  Is.,  or  *2s.  Gd.  tickets  respectively. 

On  each  of  the  said  occasions,  the  oiec 
^Yi«\d  atvd  \liQ  \vroceeding8  took  {daoe^ 


MAGI3TBATES'  CASES. 


265 


CP.] 


Baxtbr  v.  Lavousy. 


[CP. 


etrried  oat  pursuant  to  and  in  accordance  with  the 
iMpectiTe  aidvertUements  and  handbills  relating  to 
mdi  meetings  respectively.  No  refreshments  were 
sold  inside  the  building.  The  singers  and  iiistru- 
mentaliits  were  upon  the  stage  or  platform. 

The  defendant  admits  that  he,  with  other  persons, 
mmaged  and  conducted  the  said  meetings.  At 
the  said  meetings  uo  debating  took  place  on  any 
subject  whatever. 

The  court  was  at  liberty  to  draw  such  inferences 
of  fsct  as  a  jury  might  draw. 

The  question  for  the  opinion  oC  the  court  was, 
whether,  on  all  or  any,  and  which,  of  the  occasions 
when  the  said  respective  meetings  were  so  held  as 
aforesaid,  the  said  room  called  St.  Martin's  Hall 
WIS  opened  or  used  for  public  entertainment  or 
amusement,  or  for  public  debating  on  any  subject 
whatever,  on  any  part  of  the  Lord's  Day  contrary 
10  the  said  Act  of  21  Geo.  3. 

If  the  court  should  be  of  opinion  in  the  affirmative, 
then  the  court  was  to  say  on  which  occasions,  and 
state  what  penalties  the  defendant  had  forfeited, 
and  judgment  was  to  be  entered  for  the  plainti£f  in 
nch  an  amount  as  the  court  should  direct,  not  ex- 
ceeding the  amount  of  one  ^nalty,  with  costs  of 
nit. 

If  the  court  should  be  of  opinion  in  the  negative, 
tiien  judgment  of  nolk  pros,  with  costs  of  defence, 
VIS  to  be  entered  up  for  the  defendant. 

The  following  were  the  plaintiffs  points  on  the 
njoment  of  the  special  case :— 1.  That  on  each  of 
the  occasions  mentioned  in  the  special  case  the 
nom  or  place  called  St.  Martin's  Hall  was  a  house, 
iDom,  or  place  opened  or  used  for  public  entertain- 
Bent  or  amusement  on  part  of  the  Lord's  Day,  and 
to  which  persons  were  Emitted  by  the  pa^nment  of 
wraey,  or  by  tickets  sold  for  money,  within  the 
netning  of  the  21  Geo.  3,  c.  49,  for  preventing 
certain  abuses  and  profanations  on  the  Lord's  Day, 
ttUed  Sunday,  and  that  by  reason  thereof  the  de- 
fcndtnt,  as  the  keeper  of  such  house,  room,  or  place, 
ii  liable  to  four  penalties  of  200/.  each.  2.  That 
the  amusements  and  entertainments  set  forth  and 
described  in  the  special  case  did  not  constitute 
KUgioos  worship  within  the  meaning  of  the  said 
Act  of  18  &  19  Vict.  c.  81 ;  and  the  registration  of 
w  Slid  house,  room,  or  phice  by  the  said  persons, 
cilling  themselves  "recreative  religionists,"  as  a 
Pjwe  of  meeting  for  religious  worship,  did  not  alter 
«e  character  of  the  performances,  but  was  a 
wourable  attempt  to  evade  the  effect  of  the  said 
Act  of  21  Geo.  o,  c.  40,  by  introducing  entertain- 
*^t»  and  amusements  on  the  Lord's  Day  to  be 
pMd  for  by  mono}',  under  the  name  and  pretence  of 
Rhgioos  worship. 

^  defendant   contended  :    1.  That   the   facts 

•^edin  the  special  case  show  that  St.  Martin's 

™lwai,  on  the  occasions  mentioned  in  the  case, 

*^P**ce  duly  registered  for  religious  worship  under 

^  provisions  of  the  statute  18  &  10  Vict.  c.  81, 

>Bd  Wis  not,  therefore,  a  place  within  the  provisions 

«  the  statute  21  Geo.  3,  c.  40.    2.  That  the  pro- 

2^gs  stated  in  the  special  case  to  have  taken 

Pto,  were  the  regular  services  of  a  body  of  persons 

**t  together  for  religious  worship  in  their  regular 

'•filtered  place  of  worship,  and  were  not,  therefore, 

^thin  the  provision  of  the  statute  21  Geo.  3,  c.  40. 

^  That  the  facts  disclosed  in  the  special  case  fail  to 

Hiow  that  St.  Martin's  Hall  was,  on  any  of  the 

iccaaions  mentioned  in  the  case,  oi)ened  or  used  for 

nblic  entertainment,  amusement,  or  public  debating, 

Mtnay  to  the  statute  21   Geo.  3,  c.  40.     4.  That 

le  proceedings  admitted  to  have  taken  place  were 

}t  for  public  entertainment  or  amusement,  but  for 

e  inatruction  and  elevation  of  the  persons  attend- 

gy  mod  that  such  proceedings  were,  therefore,  not 

thin  the  prohibition  of  the  statute.    5.  That  the 

le  exjireuly  ahowa  that  no  debating  took  place 


on  any  subject  whatever.  6.  That  the  admission 
was  really  free  to  all,  and  that  tiie  sums  mentioned 
in  the  case  to  have  been  paid  or  charged  were  really 
so  paid  or  charged  not  for  admission  but  for  the 
privilege  of  securing  seats  to  those  persons  already 
admitted,  or  who  would  be  admitted  free,  who  chose 
to  make  such  payments.  And  that,  even  assuming 
that  St.  Martin's  Hall  was  opened  for  public  enter- 
tainment or  amusement,  no  offence  against  the 
statute  was  committed. 

Denman,  Q.  C.  (with  whom  was  Rocfi/ort  Clarke) 
argued  for  the  plaintiff. 

The  defendant  appeared  in  person. 

Cur.  adt\  cvlt. 

Nov,  10. — Btles,  J.— This  case  was  argued  at 
the  sittings  of  the  court  after  Trinity  Tenu,  before 
my  brother  Willes  and  myself.  Its  novelty,  and 
great  and  general  importance,  induced  us  to  take 
time  for  deliberation.  It  is  an  action  brought  to 
recover  the  sum  of  800Z.  as  penalties  incurred  by 
the  defendant  under  the  Act  21  Geo.  3,  c.  40,  for 
having  opened  a  house  of  public  entertainment  or 
amusement  on  the  Lord's  Day,  to  which  the  public 
were  admitted  on  payment  of  money.  The  case 
depends  upon  the  construction  of  an  Act  of  Parlia- 
ment 21  Geo.  3,  c.  40.  The  only  part  of  the  Act  of 
Parliament  to  which  it  is  necessary  to  call  attention 
besides  the  1st  section  (which  is  set  out  in  the  case) 
is  the  proviso  to  the  8th  section :  "  Provided  also 
that  nothing  in  this  Act  contained  shall  be  con- 
strued to  extend  or  take  away,  alter,  or  abridge  any 
of  the  liberties  or  inununities  to  which  the  Pro- 
testant subjects  of  this  kingdom  are  entitled  by  an 
Act  made  in  the  first  year  of  the  reign  of  William 
and  Mary,  intituled,  '  An  Act  for  exempting  their 
Majesties'  Protestant  subjects  dissenting  from  the 
Church  of  England,  from  the  penalties  of  certain 
laws.' "  The  case  states  that  a  number  of  gentlemen 
in  Dec.  18G6,  formed  an  association  calling  itself  an 
association  for  the  development  of  religious  feelings 
by  the  elevation  and  instruction  of  all  persons  who 
should  either  join  the  association  or  attend  at  the 
services  thereafter  described.  The  defendant  was 
president  of  the  association,  and  he  duly  registered 
a  place  called  St.  Martin's  Hall  as  the  place  of 
meeting  intended  to  be  used  for  religious  worship 
by  association  under  the  title  of  *'  Recreative  Reli- 
gionists." This  designation  was  explained  at  the 
Bar  to  refer  not  to  recreation  in  its  ordinary  sense, 
but  to  the  creation  of  a  new  form  of  religioua 
worship  by  which  it  was  hoped  to  remedy  the 
alleged  indifference  of  the  people  at  large  to  oidi- 
nary  religious  services.  The  services  in  question 
at  St.  Martin's  Hall  were  held  on  Sunday  evenings, 
which  hall  for  which  purpose  was  registered  as  a 
place  of  religious  worship.  These  services  con- 
sisted of  pieces  of  sacred  music,  such  as  the  "  Stabat 
Mater,"  performed  on  the  organ,  accompanied  by 
other  instruments  and  by  a  gratuitous  choir,  but 
there  were  some  paid  singers.  An  address  was  de- 
livered, always  instructive,  sometimes  of  a  religious 
tendency,  sometimes  neutral  rather  than  religious, 
but  never  expressly  irreligious,  and  never  profane. 
There  seems  to  have  been  a  desire  to  introduce  the 
singing  of  hymns,  and  to  this  end  certain  hymns 
were  printed  and  circulated  among  the  audience, 
but  they  were  never  sung.  Some  of  these  hymns 
could  scarcely  be  called  devotionaf  compositions, 
but  among  the  hymns  were  to  be  found  '*  Addisou^s 
Metrical  Paraphrase  of  the  10th  Psalm."  In  most 
of  them  were  expressed  sentiments  of  adoration 
towards  tlio  Supreme  Being,  and  in  all  of  them  ex- 
hortations to  moral  duty.  There  was  no  public 
prayer  or  address  to  thft  l^Vl'^^  Q>Xvv!:t  ^^iasvNiWk  <iss^- 
toiuedin  the  ia\iB\c«i  com'^vMvQfCL^  'Wssx^iiNR^A'os^ 


MAQISTBATES'  CABEB. 


a  P.] 


Reo.  t 


Javsi  Asduuok. 


ir  discuisiOD,  nothiag  droniHtic  or  comic, 
or  tending  to  the  coituption  of  morali,  or  to  the 
eDConragement  of  iireligion  or  profanity.  Admis- 
•ion  to  the  bodj'  of  the  hall  vu  gratuiiuui,  but 
tickets  were  wld,  and  money  taken  for  adiuisaian 
to  letervcd  KXt*.  The  object  of  the  promolcn  of 
the  BMiicintion  vm  not  peconiary  gain ;  on  the 
tjontrary,  the  serricei  were  carried  oat  at  a  pecuniar; 
Ion  to  themselves,  although  attended  by  coniider- 
able  numbers  of  the  public.  Few  litigant!  present 
lhcm«lve8  under  ciroumstancos  which  entitle  tUfm 
to  greater  respect.  The  plaintiS  ii  honestly  en- 
deavouring to  stop  by  this  action  what  he  deems  a 
public  desecration  of  the  Lord's  Day,  and  only  asks 
judgment  for  a  single  penalty,  "nie  defendant  is 
ejcpending  his  time  and  money  as  he  conceives  for 
the  pabtic  benefit.  The  plaintiff,  however,  contends 
that  the  legittration  of  the  place  of  meeting  as  a 
pUce  of  religion*  worship  waa  a  mere  colourable 
attempt  to  evade  the  effect  of  the  statute  31  Geo.  3, 
c.  49.  But  this  ia  a  question  of  f  net.  and  we  are,  by 
the  terms  of  the  special  case,  to  draw  inferences  of 
fact,  and  we  think  that  tMs  imputation  on  the 
defendant  by  the  pUintiff  i«  not  well  founded,  btit 
that  the  defendant  honestly  did  intend  to  introduce 
religious  worship,  though  not  according  to  any 
establiibed  or  tuaal  form.  We  have  now  to  detcr- 
mino  whether  the  terrico  at  St.  Martin's  Hall,  so 
registered,  constituted  it  a  disorderly  house  within 
the  true  meaning  of  tho  statute  31  Geo.  3,  c-  4!). 
The  precise  question  therefore  is,  whether  the 
KTvice  above  described  constituted  a  public  "  enter- 
tainment or  amnaement"  within  the  meaning  of 
the  statute.  It  is  not  easy,  nor  indeed  neccasai;, 
to  define  the  exact  meaning  of  the  word  "  enter- 
tainment" in  this  connection,  but  perhaps  the  two 
words  "entertainment"  and  "amusement"  reflect 
light  on  each  other.  Some  assistance  may  possibly 
be  derived  from  the  original  Act,  25  Geo.  2,  c.  3G 
which  statute  speaks  of  "Public  dancing,  music,  or 
other  public  entertainment  of  the  like  kind,"  as  cou- 
nitutingadisorderiyhmise.  Itisnol,howcvGr,necei- 
■ary  to  express  any  opinion  on  many  questions  which 
might  arise,  uvm^'ontd'a  whether  meetings  for  mere 
iustmctnn  be  within  the  statute;  whether,  tor 
inatonee,  a  lecture  on  the  higher  braEiches  of  the 
pure  matbematlc*  would  be  an  entertainment  within 
the  Uatnte.  But  whatever  the  true  definition  of 
the  flXftuaaloa  "  entertainment  or  amnsement'  may 
be,  we  think  it  quite  clear  that  meetings  for  reli- 
gions worship  are  not  within  the  Act.  It  is  not 
essential  to  such  protected  religions  worship  that  it 
■hould  be  in  accordance  with  the  religion  of  the 
state,  or  even  with  the  general  religion  of  the  nation. 
Hie  worship  of  Jews,  who  deny  the  Christian  reve- 
lation entirely,  and  of  Hahomedana  who  supersede 
it  (some  millions  of  whom  are  now  our  fellow 
■nbiects),  wonld  not  be  within  the  statute  if  any 
of  their  festivals  happened  to  fall  on  the  Lord's  Day, 
wid  persons  »ei«  admitted  partly  gratuitotuly  and 
partly  by  tickets,  as  in  the  cose  under  consideration. 
Indeed,  Jews  are  now  placed  on  the  footing  of  Pro- 
testant dissenters.  The  plaintiff  may  consider  the 
worship  to  be  of  a  dangerous  tendency,  or  the 
leligions  element  introduced  to  be  so  scanty  and 
shadowy  as  to  be  altogether  inadequate  to  meet  the 
nrgent  necessities,  or  strengthen  the  teligiona 
insiincts  of  human  nature,  but  these  arc  inquiries 
into  whichwe,  itisplain,  cannotenter.  Some  stress 
was  laid  on  the  fact  that  the  words  sung  were  often 
in  the  Latin  language  only,  and  that  the  principal 
attraction  was  the  music.  But  if  this  objection 
prevailed,  it  is  easy  to  seo  that  it  would  have  a  more 
extCDrirettppUcatioD  than  tbeplaiotiff  contemplates. 
The  disoounei  delivered  were  intended  to  be  instrnc- 
tive.    It  !•  bBO  that^occasionally  a  diverting  incident 


church,  such  as  Bishop  Latimer,  nr  Dr.  ( 
sot  hevitated  to  do  the  same  wboi  I 
required  it,  or  perhaps  when  it  became  ■ 
sustain  attention.  It  is  sufficient  to  imj 
opinion,  a  place  duly  and  honestly  Rgl 
place  c^  public  wtwship,  in  which  no 
fscrcd  music  is  performed  or  song,  whet*  ■ 
matic  is  introduced,  where  the  disconrM 
arc  intended  to  be  instructive,  and  cont 
hostile  to  religion,  where  the  objeeta  ■ 
moters  may  be  either  to  advance  their  on 
religion,  or,  as  they  allege,  "to  make 
handmaid  of  religion,"  is  not  an  "  enterl 
amusement "  within  the  statute.  Oi 
being  that  the  case  does  not  fall  witUn  t 
clause,  it  is  only  necessary  to  obserreon 
in  sect.  8,  that  the  fact  of  the  doort  1 
although  payment  is  nude  for  reserved 
not  deprive  the  defendant  of  the  protee 
Toleration  Act  (1  WilL  &  M.  c.  18).  Ti 
■ensible  of  the  inestimable  valao  and  im; 
the  whole  nation  of  the  statutes  passed 
the  desecration  of  the  Lord's  Day,  but  w 
ihould  unduly  stretch  them,  if  we  i 
itatute  of  31  Geo.  3,  c.  49  to  the  case 
consideration.  The  judgment  of  the  e 
therefore,  be  for  the  defendant. 

JudgMtnlJbri 
Attorneys  tor  plsdntiff,  Bailer,  Bet,  m 


Honday,  Sob.  16,  1868. 

(Before  Bovill,  C.  J.,  CBxmntA.,  B. 

Bi.AC£BuaM,  and  Lcau,  JJ.) 

Rco.  i>.  Jaheh  Akdbbboii. 

Jliirder — Koniipter — BriliiA  ihip—jKn 

A  foreigner,  one  of  the  crta  of  a  Bntia 
milled  inaiulaughCtr  on  board  a  BriliJi 
icas  in  a  tidal  rivtr  in  tie  empire  of  F 
ship  mu  i'r  a  part  ofOie  rivtr  \chtrt  Me  I 
flows,  and  icltere  great  ahipigo: 

Held,  tliat  lie  Cenlral  Criaiiuil  Court  had 
to  try  the  oJfeMkr. 
Case  reserved  by  Byles,  J.,  at  the  O 

sion  of  the  Central  Criminal  Court  18 

opinion  of  this  court. 
James  Anderson,  an  American  citis 

dieted  for  murder  on  board  a  vessel,  belot 

part  of  Yarmoudi  in  Nova  Scotia.     Shi 

tered  in  London,  and  was  sailing  under 

(Ug(o). 


._.-.,-,--, nelv,  Boi 

b.butDmittingtheiirtaUsa 
!  prisuner  mu  u  lutyeet  of  a 

United  Kingdom,  duimIv- 

;  Harder  In  tba  ordinvy  Id 


The  flnrt  irltnesi  (JeBnrr  Powen)  • 
wu  one  of  the  cnw  ol  die  HMiU  E 
tier  OD  lier  laat  rajaee;  sbe  ftiilsa  troa 
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Bco.  V.  Jaxbb  Asdersov. 


[a  Cab.  R. 


)  time  of  the  ofFence  committed  the  yessel 
be  rirer  Garonne,  within  the  boundaries  of 
Dch  empire,  on  her  way  up  to  Bordeaux, 
ty  IB  by  the  course  of  the  river  about  ninety 
xn  the  open  sea.  The  vessel  had  proceeded 
ilf-way  up  the  river,  and  was  at  the  time 
offence  about  300  yards  from  the  nearest 
lie  river  at  that  place  being  about  half  a 
ie. 

ide  flows  up  to  the  place  and  beyond  it. 
idence  was  given  whether  the  place  was  or 
within  the  limits  of  the  port  of  Bordeaux. 
I  objected  for  the  prisoner  that  the  offence 

been    committed    within   the   empire   of 
the  vessel  being  a  colonial  vessel,  and  the 

an  American  citizen,   the  court  had  no 
km  to  try  him. 

Gised  an  opinion  unfavourable  to  the  objec- 
;  agreed  to  g^ant  a  case  for  the  opinion  of 
rt. 
risoner  was  convicted  of  manslaughter. 

J.  Babnabd  Btlss. 

gu  WtUiams  for  the  prisoner.  It  is  sub- 
;hat  the  Central  Criminal  Court  had  no 
ton  to  try  the  prisoner,  he  being  a  foreigner 
offence  having  been  committed  in  foreign 
rhe  Merchant  Shipping  Act  (17  &  18  Vict. 
267),  enacts  that 

loes  against  property  or  person  committed  in  or  at 
either  ashore  or  afloat  out  of  Her  Majestj'B 
I  bj  any  master,  aeaman,  or  apravntice  who  at  the 
a  the  offence  is  committed  is,  or  within  three 
«Tioaalv  has  been,  employed  in  any  British  ship 
eemed  to  be  offences  of  the  same  nature  respec- 
l  be  liable  to  the  same  mmishments  respectively, 
luired  of,  heard,  tried,  determined,  and  odjadged 
me  manner  and  by  the  same  courts  and  in  the 
Bs  as  if  such  offences  had  been  committed  within 
iction  of  the  Admiralty  of  England ;  and  the  costs 
ses  of  the  prosecution  of  any  such  offence  may  be 

0  be  paid  as  in  the  case  of  costs  and  e3q;>enses 
itions  for  ofEonces  committed  within  the  jurisdic- 
»  Admiralty  of  England. 

actment  applies  only  to  British  subjects 
d  in  British  ships,  and  not  to  foreigners, 
ginal  note  to  the  section  is,  "  Offences  com- 
3y  British  seamen  at  foreign  ports  to  be 
lie  Admiralty  jurisdiction."  No  doubt  the 
It  Shipping  Amendment  Act  (18  &  19  Vict. 
21,  will  be  relied  on,  whicn  enacts  that, 
person,  being  a  British  subject,  charged 
ving  committed  any  crime  or  offence  on 
ly  British  ship  on  the  high  seas  or  in  any 
K)rt  or  harbour ;  or  if  any  person,  not  being 
li  subject,  charged  with  having  committed 
le  or  offence  ou  board  any  British  ship  on 

1  seas,  is  found  within  the  jurisdiction  of 
rt  of  justice  in  Her  Majesty's  dominions 
9uld  have  had  cognisance  of  such  crime  or 
I  committed  within  the  limits  of  its  ordi- 
isdiction,  such  court  shall  have  jurisdiction 
nd  try  the  case  as  if  such  crime  or  offence 
I  committed  within  such  limits,"  &c.  It  is 
d  that  this  section  does  not  apply,  for  the 
as  not  on  the  high  seas  at  the  time  the 
ras  committed.  [Blackbuhn,  J. — ^A  ship 
a  national  flag  is  part  of  the  territory  of 
n  whose  flag  she  carries,  and  her  crew  are 


«».  Hatfield  was  the  master,  the  same  person 
before  the  English  consul  at  Bordeaux.  On  the 
,  the  vessel  was  in  the  Garonne.  On  the  18th  she 
about  half-way  up  the  river  towards  Bordeaux 
die  was  afloat  about  900  yards  from  the  shore  on 
fc  side ;  the  riTer  is  about  half  amile  wide  at  that 
>  tide  flows  there. 

Champion  Parsons :  I  am  a  clerk  in  the  Custom 
■dtm.  I  produce  a  duplicate  of  tlM  reiristzation 
sUBroCMrf,  it  is  a  certified  copy.  It  is  registered 
sh  ship,  "Port  of  Registry,  Yarmouth,  N.S.," 
rofaSootia,"  British  buUt,  200  tons.  ?zedezick 
93^fKrt  owner.  No,  51,997, 


as  much  subject  to  its  laws  as  if  they  had  actually 
been  in  her  territory.  Bovill,  C.  J. — Have  you 
referred  to  Ortolan's  Ragles  Internationales  et 
Diplomatie  de  la  Mer  ?  His  Lordship  then  quoted 
from  it  at  pp.  2G9,  271  (ed.  4).]  In  Depardo't  case^ 
1  Taunt  26,  the  prisoner  was  a  Spaniard,  and  was 
taken  prisoner  at  sea  by  a  British  vessel,  and  whilst 
abroad  entered  on  board  an  Indiaman  as  one  of  the 
crew,  sailed  to  China  and  murdered  an  English- 
man in  the  Canton  river;  the  ship  at  the  time 
being  in  the  tideway,  about  eighty  miles  from  the 
sea.  It  was  argued  for  the  prisoner,  on  a  case 
reserved  for  the  opinion  of  the  twelve  judges,  that 
he  was  not  liable  to  be  tried  in  this  country 
because  he  never  became  subject  to  the  laws  of 
it,  and  that  he  did  not  become  so,  by  entering 
on  board  the  Indiaman.  No  judgment  was  given 
in  the  case,  but  the  prisoner  was  discharged.  In 
Rex  V.  £>e  Maitos^  7  C.  &  F.  458,  the  prisoner, 
a  Spaniard,  having  been  employed  on  a  British 
ship,  left  it,  and  became  located  at  Zanzibar,  an 
island  in  the  Indian  seas,  under  the  dominion  of 
an  Arab  king;  while  on  shore,  he  engaged  in 
an  encounter  with  one  of  the  crew,  and  inflicted  on 
him  blows,  from  the  effects  of  which  the  seaman 
afterwards  died  on  board  the  ship,  and  it  was 
held  that  there  was  no  jurisdiction  to  try  the  pri- 
soner in  this  country.  In  Reg,  v.  LewiSj  1  Dears.  &  B. 
C.  C.  122,  it  was  held  that  a  foreigner  who  kills 
another  foreigner  abroad,  on  land  out  of  the  Queen's 
dominions,  or  on  the  high  seas  on  board  a  foreign 
ship,  is  not  triable  in  England.  [Blackburn,  J. 
referred  to  Reg.  v.  Lopez^  1  Dears.  &  B.  C.  C.  525, 
which  shows  that  if  the  ship  had  been  a  British 
one,  he  would  have  been  triable  here.]  The  learned 
counsel  then  referred  to  the  cases  of 

The  United  States  v.  Holmes,  5  Wheat.  Bep. ; 
Rex  V.  Allen,  1  Mood.  C.  C.  404 ; 
Rex  V.  Jemot,  Old  Bailey,  1812,  MS. 

PoUmd  (Betuleg  with  him)  for  the  prosecution. 
The  conviction  was  right.  It  is  not  necessary  to 
contend  that  the  section  of  the  Merchant  Shipping 
Act  applies  in  its  terms  to  this  case.  It  may  be 
read  as  dealing  with  subjects  only,  but  then  all 
persons  are  in  one  sense  such  if  they  are  subject  to 
the  Britidi  laws.  Lord  Hale,  in  1  Hale  642,  F.  C, 
says,  ^  Though  the  stat.  21  Hen.  8,  c  11,  speaks  of 
the  king's  subjects,  it  extends  to  aliens  robbed ;  for 
though  tii^  are  not  the  king's  natural-bom  sub- 
jects, they  are  the  king's  subject  when  in  England 
by  local  allegiance."  In  DtpcoMs  case  the  con- 
tention was  that  the  prisoner  was  an  alien  enemy ; 
and  in  Beg,  t.  LewiSj  the  offence  was  committed  by 
one  foreig^ner  upon  another  in  a  foreign  vessel 
upon  the  high  seas.  In  Rex  v.  De  MattoSj  the  pri- 
soner was  tiled  under  a  special  commission  issued 
under  the  9  Geo.  4,  c.  31,  s.  7,  and  acquitted 
because  the  offence  was  committed  on  ship- 
board and  not  *'on  land  out  of  the  United 
Kingdom."  The  sea  is,  as  it  were,  common  terri- 
tory, and  a  ship  is  a  sort  of  floating  island,  and 
persons  on  board  a  British  ship  do  not  cease  to  be 
British  subjects  when  it  is  in  foreign  parts.  In 
Wheaton's  International  Law,  202  (edit.  1863),  it  is 
said,  "  The  law  of  France  in  respect  to  offences  and 
torts  committed  on  board  foreign  merchant  vessels 
in  French  ports  establishes  a  twofold  distinction 
between — (1)  Acts  of  mere  interior  discipline  of  the 
vessel,  or  even  crimes  and  offences  committed  by  a 
person  forming  part  of  its  officers  and  crew  against 
another  person  belonging  to  the  same,  where  the 
peace  of  the  port  is  not  thereby  disturbed.  (2) 
Crimes  and  offences  eommitted  on  board  the  vessel 
against  persons  not  forming  part  of  its  officers  and 
crew  or  by  any  other  than  a  person  belonging  to 
the  same;  or  thoie   coinmXXftdL  V}  ^^   q^&k^x^ 


.aad    creif  upoa  wrYi   f3(CQ«t   M   ^^  \rw»  ^ 
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[C.  Cas.  R. 


the  port  is  thereby  disturbed.    In  respect  to  acts 
of   the   first   class  the  French  tribunals    decline 
taking  jurisdiction.    The  French  law  declares  that 
the  rights  of  the  power  to  which  the  yessel  belongs 
should  be  respected,  and  that  the  local  authoritv 
should  not  interfere  unless  its  aid  is  demanded. 
These  acts  therefore  remain  under  the  itolice  and 
jurisdiction  of  the  state  to  which  the  vessel  belongs. 
In  respect  to  those  of  the  second  class,  the  local 
jurisdiction  is  asserted  by  those  tribunals.    It  is 
based  on  the  principle  that  the  protection  accorded 
to  foreign  merchantmen  in  the  French  ports  cannot 
divest  the  territorial  jurisdiction,  so  far  as  the  inte- 
rests of  the  state  are  affected;  that  a  vessel  ad- 
mitted into  a  port  of  the  state  is  of  right  subjected 
to  the  police  regulations  of  the  place ;  and,  that  its 
crew  are  amenable  to  the  tribunals  of  the  country 
for  offences  committed  on  board  of  it  against  per- 
sons not  belonging  to  the  ship,  as  well  as  in  actions 
for  civil  contracts  entered  into  with  them ;  that  the 
territorial  jurisdiction  for  this  class  of  cases  is 
undeniable."    In  Rex  v.  AHen,  1  Moo.  C.  C.  494,  it 
was  held,  that  larceny  on  board  a  British  ship  in  a 
Chinese   river  is    within  the  jurisdiction  of   the 
Central  Criminal  Court,  "  the  place  being  one  where 
great  sliips  go."    So  that  foreign  rivers  where  the 
tide  ebbs  and  flows  are  within  the  Admiralty  juris- 
diction.   In  the  United  Agitates  v.  WiltUrfjen  it  Wheat. 
70  (Amer  Rep.),  it  was  held  that  the  courts  of  the 
United  States  liave  no  jurisdiction  under  the  Act 
of  April  .-iO,  A.I).  170<),  c.  30,  of  the  crime  of  man- 
slaughter committed  by  the  master  upon  one  of  the 
seamen  on  boanl  a  merchant  vesiicl  of  the  United 
States  lying  in  the  river  'ligris  in  China,  thirty 
miles  above  its  mouth  off  Whampoa,  about  lOO 
yards  from  the  shore  in  four  and  a  half  fathoms  of 
water,  and  below  low-water  mark  ;  but  the  court  so 
decided  on  the  ground  that  the  offence  was  not  com- 
mitted *'  upon  the  land  oron  the  seas,"  within  the  true 
construction  of  that  statute.    In  the  (7. S,y.  Coombs 
12  Peters,  71  (Amer.  liep.),  it  was  laid  down  that 
the  Admiralty  jurisdiction  is  limited  to  the  sea.  and 
to  the  tide  water  as  far  as  the  tide  flows.    In 
Tliomas  v.  Ijane^  2  Sumner,  I,  it  was  held  that  *'  The 
Admiralty  jurisdiction  as  to  tortsdepends  on  locality, 
and  is  limited  to  torts  committed  on  the  high  seas, 
or  at  farthest  to  torts  committed  on  the  waters 
within  the  ebb  and  flow  of  the  tide."    And  the 
marginal  note  also  says,  **  It  seems  that  torts  com- 
mitted on   tide  waters   within  foreign   ports  are 
within  the  Admiralty  jurisdiction."    In  the  U,  S, 
V.  Hamilton,  1  Mason,  152  (Amer.  Rep),  it  was  held 
that  larceny  on  board  an  American  ship  in  an 
enclosed  dock  in  a  foreign  port  is  not  punishable 
under  the  statute  of  30th  April  1700,  and  Stor\',  J. 
said,  "  The  place  whcn^  the  ship  lay  was  in  no  sense 
the  high  seas.    The  Admiralty  has  never  held  that 
the  waters  of  havens  where  the  tide  ebbs  and  flows 
are  properly  the  high  seas,  unless  those  waters  are 
without  low-water  mark."     And    in  the  Proj>dler 
Genesee  Chief  v.  Fitzhugh,  12  Howard,  443  (Amer. 
Rep.),  the  marginal  note  is  "  The  Act  of  Congress 
of  the  2Cth  Feb.  a.d.  184.'5  (.'ith  stat.  at  large,  720), 
extending  the  jurisdiction  of  the  district  courts  to 
certain  cases  upon  the  lakes  and  navigable  waters 
connecting  the  same  is  consistent  with  the  consti- 
tution of  the  United  States.    It  docs  not  rest  upon 
the  power  granted  to  Congress  to  regulate  com- 
merce, but  it  rests  upon  the  ground  that  the  lakes 
and  navigable  waters  connecting  them  are  within 
the  scope  of  Admiralty  and  Maritime  jurisdiction, 
as  known  and  understood  in  the  United  States  when 
the  constitution  was  adopted.    The  Admiralty  and 
Maritime  jurisdiction  granted  to  the  Federal  Go- 
vernments by  the  constitution  of  the  United  States 
is  not  limited  to  tide  waters,  but  extends  to  all 
pablic  navigahle  lakes  and  rivers  where  commerce 
is  carried  on  hetwe&i  different  States  or  willi  a 


foreign  nation."     The  following  authorities  were 
also  referred  to : 

1  Kent's  Comm.  305  of  original  edition ; 
Parson's  Maritime  Law,  511 ; 
Stats.  28  Hen.  8,  c.  15,  s.  1 ;  15  Bic.  2,  c.  3;  and 
25  Hen.  8. 

BoviLL,  C.  J.— There  is  no  doubt  that  the  place 
where  the  offence  was  committed  was  within  the 
tcyritoiy  of  France,  and  the  prisoner  might  have 
been  subject  to  the  law  of  France;   but  at  the 
same  time,  in  point  of  law,  it  was  also  committed 
within  British  territorv,  for  the  prisoner  was  i 
seaman  on  board  a  merchant  vessel,  which,  as  to  her 
crew  and  master,  must  be  taken  to  hare  been  at  the 
time  under  the  protection  of  the  British  flag,  and, 
therefore,  also  amenable  to  the  provisions  of  the 
British  law.    It  is  true  that  the  prisoner  was  an 
American  citizen,  but  he  had  with  his  own  consent 
embarked  on  board  a  British  vessel  as  one  of  the 
crew.    Although  the  prisoner  was  subject  to  the 
American  jurisprudence  as  an   American  citixcD, 
and  to  the  law  of  France  as  having  committed  an 
offence  within  tbe  territory  of  France,  yet  he  most 
also  be  considered  as  subject  to  tlie  jurisdiction  of 
British  law,  which  extends  to  the   protection  of 
British  vessels,  though  in  ports  belonging  to  another 
country.     From  the   passage   in  the  treatise  of 
Ortolan,  already  quoted,  it  appears  that  with  regard 
to  offences  committed  on  board  of  foreign  vcsseLi 
within  the  French  territor}-,  the  French  nation  will 
not  assert  their  police  law  unless  invoked  by  the 
master  of  the  vessel,  or  unless  the  offence  leads  to 
a  disturbance  of  the  peace  ;  and  several  instances 
where    that  course  was   adopted  are    mentionel 
Among  these  are  two  cases  of  American^  vetKb 
where  offences  were  committed  on  board  American 
vessels  while  within  French  territor>%  and  wliere,  on 
the  local  authorities  interfering,  the  American  Coart 
claimed  exclusive  jurisdiction.    As  far  as  America 
herself  is  concerned,  it  is  clear  that  she,  by  tbe 
statutes  of  23rd  March  1825,  has  mado  regulations 
for  persons  on  board  their  vessels  in  foreign  parti* 
and  we  have  adopted  the  same  course  of  legislation. 
Our  vessels  must  be  subject  to  the  law  of  the  nation 
at  any  of  whose  ports  they  may  be,  and  also  to  thelav 
of  our  country,  to  which  they  belong.    As  to  onr 
vessels  when  going  to  foreign  parts  we  have  the  right, 
if  we  arc  not  bound,  to  mdce  regulations.  America 
has  set  us  a  strong  example  that  we  have  the  right  to 
do  so.  In  the  present  case,  if  it  were  necessary  todecide 
the  question  on  the  17  &  18  Vict.  c.  104, 1  shonU 
have  no  hesitation  in  saying  that  we  now  not  only 
legislate  for  British  subjects  on  board  of  Britiili 
vessels,  but  also  for  nil  those  who  form  the  crewi 
thereof,  and  that  there  is  no  difilculty  in  so  con- 
struing: the  statute,  but  it  is  not  necessarj'  to  decide 
that  p<jint  now.    independently  of  that  statute  the 
general   law  is  sufficient  to  determine  this  cue. 
Here  the  offence  was  committed  on  board  a  BritiA 
vessel  by  one  of  the  crew,  and  it  makes  no  difle^ 
ence  whether  the  vessel  was  within  a  foreign  port« 
not.    If  the  offence  had  been  committed  on  thehi^ 
seas  it  is  clear  that  it  would  have  been  within  the 
jurisdiction   of    the  Admiralty,   and    the   Centril 
Criminal  Court  has  now  the  same  extent  of  jurii- 
diction.    Does  it  make  any  difference  because  tbe 
vessel  was  in  the  river  Garonne  half-way  between 
the  sea  and  the  head   of   the  river.     The  plaW 
where  the  offence  was  committed  was  in  a  navigabk 
part  of  the  river  below  bridge,  and  where  the  tide 
ebbs  and  flows,  and  great  ships  do  lie  and  hofer< 
An  offence  committed  at  such  a  place,  according  to 
the  authorities,  is  within  the^Admiralty  jurisdictioo, 
and  it  is  the  same  as  if  the  offence  had  been  com- 
mitted on  the  high  seas.    On  the  whole  I  come  to 
the  conclusion  that  the  prisoner  was  ameoaUe  to 
\  l\i(i  ^i\W^\i\ac<9T^  «a^  W^ikt  the  conTiction  wa«  right 
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Habrop  and  ahotheb  v.  Hirst. 
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iX£LL,  B.— I  am  also  of  opinion  that  the 
ion  was  right.  The  267th  section  of  the 
nt  Shipping  Act  (17  &  18  Vict.  c.  104)  has 
ferred  to.  I  agree  in  the  view  taken  bj  the 
hief  Justice  that  it  is  not  necessary  to  pray 
that  statute.  When  the  question  arises  this 
oust  exercise  the  power  which  has  been  created 

of  Parliament  to  deal  with  the  case.  Never- 
,  this  Court  is  at  liberty  to  ascertain  what  the 
tional  law  may  be,  and  construe  the  words  of 
tute  in  harmony  with  that  if  it  will  bear  the 
iction.  I  give  my  judgment  on  the  ground 
e  ship  was  within  the  Admiralty  jurisdiction 

time  the  offence  was  committed*  and  that 
ifflcient  ground  to  support  the  conviction, 
riew  is  supported  by  the  decisions  (^liex  v. 
nd  Thomas  v.*  Lane),  and  is  also  in  conso- 
irith  the  text  books. 

B8,  J. — I  am  of  the  same  opinion.  I  adhere 
opinion  that  I  expressed  at  the  trial.  A  British 
I,  for  the  purposes  of  this  question,  like  a 
a^  island,  and  when  a  crime  is  committed  on 
i  British  ship  it  is  within  the  jurisdiction  of 
Imiralty  Court,  and  therefore  of  the  Central 
lal  Court,  and  the  offender  is  as  amenable  to 
I  law  as  if  he  had  stood  on  the  Isle  of  Wight 
mmitted  the  crime.  Two  English  and  two 
san  cases  decide  that  a  crime  committed  on 
a  British  vessel  in  a  river  like  the  one  in 
m,  where  there  is  the  flux  and  refiuj^  of  the 
id  wherein  great  ships  do  hover,  is  within  the 
stion  of  the  Admiralty  Court;  and  that  is 
e  opinion  expressed  in  Kent's  Commentaries, 
no  opinion  on  the  question  whether  the  case 
within  the  enactment  of  the  Merchant  Ship- 
.ct. 

CKBURN,  J.—  I  am  of  the  same  opinion.  It  is 
fcessary  to  decide   whether  the  case  comes 

the  Merchant  Shipping  Act.    If  the  offence 

lave  been  properly  tried  in  any  English  court, 

he  Central  Criminal  Court  had  jurisdiction  to 

It  has  been  decided  by  a  vast  number  of 

that  a  ship  on  the  high  seas,  carrying  a 
tX  flag,  is  part  of  the  territory  of  that  nation 

flag  she  carries,  and  all  persons  on  board  her 

be  considered  as  subject  to  the  jurisdiction 
!  laws  of  that  nation  as  much  so  as  if  they 
!en  on  land  within  that  territory.  From  the 
t  times  it  has  been  held  that  the  maritime 

have  jurisdiction  over  offences  committed  on 
gh  seas  where  great  ships  go,  which  is,  as  it 
common  ground  to  all  nations,  and  that  the 
Lction  extends  over  ships  in  riven  or  places 

great  ships  go  as  far  as  the  tide  extends.  In 
ase  the  vessel  was  within  French  territory, 
ibject  to  the  local  jurisdiction,  if  the  French 
rities  had  chosen  to  exercise  it.  Our  decisions 
ish  that  the  Admiralty  jurisdiction  extends 
mmon  law  over  British  ships  in  the  high, 
or  in  waters  where  great  ships  go  as  far  as 
de  ebbs  and  flows.  The  cases  Hex  v.  Allen 
^lex  V.  Jemot  are  most  closely  in  point,  and 
ish  that  offences  committed  on  board  British 
in  places  where  great  ships  go  are  within  the 
iction  of  the  Court  of  Admiralty,  and  conse- 
ly  of  the  Central  Criminal  Court.  In  America 
lears  from  the  case  of  The  United  Slates  v. 
erger,  that  it  was  held  that  the  United  States 
10  jurisdiction  in  the  case  of  the  crime  of 
laughter  committed  on  board  a  United  States 
I  in  the  river  Tigris  in  China ;  but,  as  I  under- 

the  American  cases  of  Thomas  v.  Lant  and 
Tinted  States  v.  Coombes,  a  rule  more  in  con- 
tj  with  the  English  decisions  was  laid  down; 
ipon  thote  authorities  I  take  it  that  the 
iaiii  coorta  would  agree  with  of.    Itis  clear, 


therefore,  that  a  person  on  board  a  British  ship^ 
is  an#nable  to  the  British  law  just  as  much  as  a 
British  person  on  board  an  American  ship  is  sub- 
ject to  the  American  law.  My  view  is  that  when 
a  person  is  on  board  a  vessel  sailing  under  the- 
British  flag,  and  commits  a  crime,  that  nation  ha» 
a  right  to  punish  him  for  the  crime  committed 
by  him ;  and  clearly  the  same  doctrine  extends 
to  those  who  are  members  of  the  crew  of  tho 
vessel. 

Lush,  J. — I  am  of  the  same  opinion.  I  also 
think  that  it  is  not  necessary  to  resort  to  the  267th 
section  of  17  &  18  Vict.  c.  104,  to  support  this  con- 
viction ;  and  I  offer  no  opinion  upon  the  construc- 
tion of  that  enactment.  I  give  my  judgment  in 
this  case  on  the  ground  that  the  offence  was  com- 
mitted on  board  a  British  ship  in  a  tidal  river^ 
navigable  for  seagoing  ships,  and  at  a  spot  where 
there  is  the  flux  and  reflux  of  the  tide,  and  that  it 
was  therefore  within  the  jurisdiction  of  the  Admi- 
ralty Court. 

Conviction  affinntd. 


C0T7BT   OF   EXCHEaXTEB. 

Reported  by  H.  Leigh  and  E.  Luxley,  Esqra.,  Barris  ten> 

at-Law. 

Tuesday,  Nov,  24,  ISCd. 

Habbop  and  anotheb  r.  HIbst. 

Right  of  inhabitants  of  district  to  ^flow  of  water  by 
custom — Action  for  interference  with  flow  of  water — 
Whether  maintainable  by  individual  inhabitant  with- 
out actual  damage  to  hunself. 

The  inhabitants  of  a  certain  district  were  entitled  by 
custom  to  the  flow  of  water  from  a  certain  spring  to 
a  spout  in  the  public  highway,  and  to  take  water 
therefrom  to  use  for  domestic  purposes  in  their  habi- 
tations.  The  defendant,  a  proprietor  of  land  through 
which  the  water  flowed  from  the  spring  to  the  spout, 
abstracted  and  diverted  the  water  on  divers  occasions 
so  as  substantially  and  sensibly  to  diminish  the  flow 
of  water  to  the  spout.  The  plaintiffs  being  mha- 
bitants  of  a  house  within  the  district,  brought  an 
action  against  the  defendant  for  wrongfully  ob- 
strutting  the  flow  of  water.  It  appeared  that  many 
of  the  inhabitants  had  been  put  to  inconvenience  on 
divers  ocaisions  bv  failing  to  flnd  water  on  going  to 
the  spout,  while  the  flow  was  so  diminished;  but  the 
jury  found  that  the  plaintiffs  had  not  personally 
suffered  any  actual  inconvenience  or  damage  by  want 
of  water : 

Held,  that  the  plaintiffs  could  maintain  their  action 
without  having  suffered  actual  damage  individually, 
for  the  acts  of  the  defendant,  if  continued,  would  be 
evidence  of  a  right  existing  in  htm  in  derogation  of  the 
rights  of  t/ie  inhabitants  of  the  district,  among  the 
number  of  whom  were  the  plaintiffs. 

Declaration,  for  that  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  there  has 
been,  and  of  right  ought  to  have  been,  and  still  of 
right  ought  to  be  a  certain  public  waterspout  in  a 
public  highway  called  Kiln-lane,  within  the  district 
of  Tamewater,  in  the  parish  of  Saddleworth,  in  the 
West  Riding  of  the  county  of  York,  and  during  all 
the  time  aforesaid,  the  water  of  a  spring  arising  in 
a  certun  close  now  called  the  Wharnton  Grammar 
School  Close,  ran  and  flowed,  and  of  right  ought  to 
run  and  flow  from  and  out  of  the  said  spring,  in 
and  along  a  certain  watercourse  through  divers 
closes  unto  and  into  the  said  spout,  for  the  supply 
of  water  to  the  said  spout  for  the  purposes  l^ft.\^^\\- 
af ter  mentioned ;  aud  dxiiVci^^  «J\  Wia  xXm^  %lQt««»\^> 
by  aa  ancient  and  UndaXAe  ^'^V^isx  wid  ^sae^'q^  ^V  ^^ 
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uid  diitrict,  the  iohabitanti  for  the  time  beii  _ 
the  said  dlitrict  residing  therein  and  occif^jing 
(IvelliDg'tiaaieB  aitoate  and  being  irithin  the  said 
dittricC,  hare  been  entitled,  and  ttUl  are  entitled  tc 
take,  u«e  and  enjoy  water  frora  tbe  caid  ipont  foi 
their  calioaiy  and  other  domestic  puipoaea,  to  be 
used  ia  their  sud  respectiTS  dwelling- houlea,  for 
the  more  cooyenient  uie,  occapatioo,  and  enjoyment 
thereof  respectiTely  ;  and  the  plaintiffi,  before  and 
at  the  time  of  the  committing  uf  the  grierancea  b; 
the  defendant,  aa  hereinafter  next  mentioned,  were 
And  Btill  are  inlwbittujti  of  the  aaid  dittrict,  and 
reiiding  tbcrcia,  and  jointly  occupying  a  direlling- 
bouae  irithin  the  laid  district,  and  entitled  to  take, 
use,  and  enjoy  water  from  the  said  spout  for  their 
culinary  and  other  domestic  purposes,  to  be  usr  ^  '  ~ 
their  said  dwelling-houaei  for  the  more  convei 
me,  occupation,  and  enjoyment  thereof,  yet  the 
defendant,  well  knowing  the  premises,  and  con- 
tririoK  and  intending  to  prejudice  and  aggrioTe  the 
plaintiffi  and  other  the  persons  so  entitled  aa  afore- 
said respectively,  and  to  deprirc  them  respectively 
of  the  water  to  which  they  were  so  tvapectively 
entitled  as  afaresaiil,  on  dirers  days  and  times 
before  the  commencement  of  the  suit,  wrongfuUj- 
diverted  large  quantities  of  the  said  water  which  ought 
to  have  ran  and  flowed,  and  which  otherwise  would 
have  run  and  flowed  in  and  along  the  said  water- 
course unto  and  into  the  said  spout,  for  the  pur 
poses  aforesaid,  as  such  water  otherwise  would  and 
ought  to  have  done,  whereby  the  said  spout  became 
and  was,  on  divert  days  and  times,  imperfectly  and 
insi^fiBcicndy  supplied  with  water  for  the  purposes 
aforesaid,  and  on  divers  other  days  and  times,  was 
wholly  de)«ived  of  water,  and  by  means  of  the 
premises  the  defendant  wrongfully  hindered  and 
prevented  the  plaintiffs  from  tsJdng  from  and  out 
of  tha  said  spout,  and  using  and  enjoying  diven 
large  quantities  of  the  said  water  to  which  they 
were  entitled  as  aforesaid,  and  the  plaintiffs  were 
thereby  put  to  and  Buffered  and  incurred  great 
inconvenience,  loss  land  expense,  and  were  much 
disturbed  in  the  use,  occupation  and  enjoyment  ot 
the  said  dwelling-house  for  want  of  the  said  water 
for  the  purposes  aforesaid,  and  to  which  they  were 
BO  entitled,  and  of  which  they  were  so  deprived  as 
aforesaid,  and  have  been  otheruiie  much  injured 
and  damnified. 

I'leas ;  Nut  guilty ;  and  traverses  of  the  prin- 
cipal allegations  of  the  dedaration. 

Issues  thereon. 

At  the  trial,  which  took  place  at  the  Leeds 
summer  assizes,  before  Braniwcll,  It,,  it  appeared 
that  the  defendant  was  the  occupier  of  ceriaia  land 
through  which  the  spring  in  question  flowed,  and 
the  jury  found  that  the  defendant  had,  by  various 
acts  extending  nvcr  a  space  of  some  years,  diverted 
and  abstracted  the  water  of  the  spring  on  its  way 
to  the  spout,  so  as  sensibly  and  substantially  to 
diminish  the  flow  of  water  on  various  occasions,  and 
•o  far  hod  infringed  the  plaintiffs'  right,  but  they 
also  found  that  the  phiiotiffs  hail  not  personally 
sustained  any  actual  inconvenience  from  the  want 
of  water,  or  any  inconvenience  except  the  trouble 
of  comphilning  and  endeavouring  to  put  a  stop  to 
the  abstraction.  It  appeared  that  oUier  persons, 
inhabitonts  of  the  district,  had  been  put  to  actual 
inconvenience  by  failing  to  get  water  when  the  flow 
was  so  diminished.  Upon  these  findings  the  ver- 
dict was  entered  for  the  plaintiffs  for  40i.  damages, 
leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit  oil  the  ground  that  ttie  action  was 
not  maintainable  by  the  plaintiffs  without  spccisJ 
damage  to  themselves. 

Arule  aui  hod  been  accordingly  obtained. 


:t  there  is  a  difference,  and  that  b 


of  plaintiffs'  right,  without  damage  in  fact.  In 
WoodT.  ir<»i(3£x.T4g,  it  was  held  that  a  ripa- 
rian proprietor  had  a  right  to  the  natural  stream  of 
water  flowing  through  the  land  in  its  natnral  state; 
and  if  the  water  be  polluted  by  a  proprietor  higbcc 
up  the  stream,  so  as  to  occasion  damage  in  law, 
though  not  in  fact,  it  gives  him  a  good  cause  of 
action  ajiainst  the  upper  proprietor,  unless  the  laltot 
have  gained  a  right  by  loag  enjoyment  or  grant,  b 
that  case,  it  was  contended  that  the  atream  wh 
already  so  polluted  by  other  works,  that  Ibe  dcte- 
dant's  act  made  no  practical  dilleKnoe;  but  tha 
court  held  that  there  was  damage  in  law,  and  thrt 


case,   being  one  of  a 

bitants  of  a  district 

action  will  not  lie  for  that 

a  case  where  an  indictment  would  lie,  for 

only  where  the  injury  is  to  a  right  of 

the  Queen's  subjects.    This  case  is  therefora  Mt 

analogous  to  the  obatructioa  of  a  highway:  (ssi 

1  Hawk.  P.  C.  60G.)    In  IFrtis'jr  t.  iW(  cited  tjr 

Colce.  Attorney -General,   arjuandb  in   tbe  caM  ■ 

Fiiet'T  V.   Baoendai,    it   was   held    that   wbcfC  tl* 

inhabitants  of  Southwark  bad  a  common  walcria^ 

place,  and  the  defendant  had  stopped  it,  and  O* 

plaintiff  being   an   inhabitant  there,  brought  kit 

action  upon  the  case,  the  action  was  maiatainahk: 

Cro.  EhE.6e4i 

Co.  Litt.56a. 
Tbe  principle  is  there  saggested  to  be  that  ■■  wbtis 
there  is  not  any  other  remedy  tfaan  by  action,  emy 
one  may  have  his  action  who  is  grieved."  So  i 
Rtz  v.  Thrcmtr,  3  Keble,  38 ;  1  Vent.  20S,  it  nt 
held  that  where  there  was  a  way  for  the  inhahilitf 
of  till!  parish  to  a  church,  each  inhabitant  miptt 
have  an  action,  but  no  indictment  wonld  at 
(See  also  Catherine  Auit'iHt  Ciut,  I  Vent.  ItS. 
[MAnrix.  B.— If  this  abstraction  of  water  r»- 
tinned,  would  not  a  right  to  abstract  the  wattf  Is 
gained?  Would  not  an  actiou  lie  under  tbcss 
circumstances  without  actual  damage?  (Ife  n- 
fem>d  tu  the  notes  to  McHor  v.  l^ttmiin,  1  Vim. 
SsunJ.  Jlr;a.)J  Yes:  it  is  there  Baid :  "If  cstde 
are  permitted  to  depasture  the  common,  whctkl 
they  are  tlic  cattle  of  a  stranger,  or  are  tlie  snps- 
Dumerary  cattle  of  a  commoner,  a  commoner  a»f 
have  au  action  uiwn  tbe  case  in  which  it  doesMt 
seem  necessary  fur  him  to  prove  any  specific  isjatr 
which  he  has  sustained.  For  tbe  coDsnmptioa  « 
the  gross  by  the  other  catlle  ia  of  itaelf  a  dimjin- 
tion  of  the  ri^tht  and  proflt  of  the  commoneT,  sal 
considered  as  sufficient  proof  of  the  damage  alllfci 

in  the  dt-claration Besides,  the  Uwc«*- 

siders  that  the  right  of  the  commoner  is  injoied  bf 
such  act,  and  therefore  allows  him  to  brin;  sa 
action  for  it  to  prevent  the  wrongdoer  from  gaiiiis( 
a  right  by  repeated  acts  of  encroachmenL  Fn 
wherever  any  act  injures  another's  right,  and  wgitl 
be  evidence  in  future  in  favour  of  the  wrongjaf, 
an  action  may  be  maintained  for  on  invaaioauftk* 
right  vitliouC  proof  of  any  specific  damage,  aai 
this  seems  to  be  a  govecning  principle  in  easesi' 
this  kind."    Sec  also 

Jir.>,-;,((."  T.  inftinirt*.  IB.*  Ad.  415; 

Emhi-fij  T.  0":eB,  0  Ex.  333; 

Jtfhuv  V.  (TidiiOHr,  12  Moo.  P.  C.  C.  ISS; 

«.ri,iuwii  V.  Ho*iino((,  1  C.  B.,  N.  S.  590 ; 

Jtflftv,  IFnrf',  4E.  *B.70a. 

Vict,  Q.  C.  and  KtiKplag,  in  support  ot  tbe  nit.— 

cases  of  \yood  v.  Wand,  Smpmi  v.  UMimt, 
aud  others  cited  On  the  utber  aide,  are  all  caicsd 
OS  by  riparian  proprietor*,  and  there  wai  ia 
Ihose  cases  a  right  to  have  the  water  flow  nniiM^ 
ruptedJy  in  its  natural  state.  Une  tbe  plaialiV 
right,  as  alleged  by  the  declaration,  waa  imItW 
'  ~  ~    wsAftt  tufficieut  for  donMtUc  MUpOMi  mi 
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they  wanted  it.  The  jury  have  found  that  the 
pUinti£f8  personally  suffered  no  inconvenience; 
they  never  ventured  to  sapr  that  when  they  wanted 
water  they  could  not  get  it.  [Mahtxn,  B.— In  one 
sense  no  douht  it  must  he  taken  that  they  suffered 
no  damage ;  hut  is  that  the  sense  in  which  damage 
la  said  for  'this  purpose  to  arise  in  contemplation 
of  law  ?]  It  is  laid  down  in  Addison  on  Torts,  2nd 
edit.  58,  that  when  the  act  of  which  tho  plaintiff 
complains  has  heen  done  hy  the  defendant  on  his 
own  land,  and  the  constant  repetition  of  it,  how- 
ever long  continued,  would  establish  no  prescriptive 
right  against  the  plaintiff,  there  is  no  cause  of 
action  until  some  substantial  perceptible  damage 
has  been  sustained  by  the  plaintiff :  (see  Bonomi  v. 
Btteyttnue,  £.  B.  &  £.  622;  9  II.  L.  511.)  It  can- 
not certainly  be  contended  that  this  was  an  injury 
to  a  right  of  the  general  public,  and  therefore  that  no 
action  will  lie  without  special  damage ;  but  it  is  sub- 
mitted that  it  is  so  far  analogous  to  such  a  general 
right,  that  by  such  abstraction  of  water  as  here  took 
place  no  prescriptive  right  could  be  obtained  as 
against  such  an  individual  inhabitant.  If  so,  no 
action  will  lie  without  some  special  damage  to  the 
plaintiff.  In  Pindar  v.  Wadsworth,  2  East,  154,  it 
waa  held  that  a  commoner  might  maintain  an  action 
on  I  the  case  for  an  injury  done  to  the  common  by 
taking  away  from  thence  the  manure  which  was 
dropi^  on  it  by  the  cattle :  and  it  was  held  the 
fact  that  this  might  give  rise  to  multiplicity  of 
actions,  was  no  objection ;  but  then  damage  existed, 
though  very  trifling.  Lord  Kenyon  there  says  that 
Lmxl  Coke  was  of  opinon  that  a  commoner  could 
not  maintain  such  an  action  without  showing  that 
lie  had  sustained  actual  damage :  (Bee  Mary's  Ckue, 
9  Bep.  113.)  [Bramwell,  B. — Would  not  the  acts  of 
the  defendant  form  evidence  of  a  right  in  derogation 
of  the  right  of  the  inhabitants,  for  might  not  there  be  a 
rif^t  in  the  inhabitants  to  the  flow  of  water  to  tho 
spont,  subject  to  another  right  in  tho  proprietor 
of  a  dose  through  which  the  water  passed  on  its 
way  to  the  spout?]  We  contend  that,  however 
many  times  he  might  have  abstracted  the  water 
when  the  plaintiffs  did  not  want  any,  still,  if  they 
went  to  get  water  and  could  find  none,  an  action 
wonld  lie.  It  must  be  admitted  that  this  is  such 
an  abstraction  of  water  as  would  be  actionable  if 
done  by  one  riparian  proprietor  against  another, 
wiUiout  particular  damages ;  but  this  is  not  such  a 
case.  The  plaintiffs'  right,  as  alleged  in  the  decla- 
ration, which  was  to  have  water  when  they  wanted 
it  for  particular  purposes,  was  not  infringed.    Tho 

glaintiffs  do  not  allege  that  they,  or  all  the  inha- 
itants,  were  entitled  to  liave  the  whole  of  the 
water  come  to  the  spout.  As  against  them  the  defen- 
dant, a  riparian  owner,  was  entitled,  subject  to  this 
ric^t,  to  take  the  water.  [Bramwell,  B. — What 
you  lay  amounts  to  this,  if  the  defendant  had  stood 
at  the  mouth  of  the  spout,  and  diverted  the  water, 
no  action  would  have  lain  if,  as  soon  as  any  of  the 
inhabitants  came  for  water,  he  let  it  flow  again. 
Kbllt,  C.  B. — But  were  not  tho  inhabitants  en- 
titled to  a  constant  flow  of  water  for  their  supply 
for  domestic  purposes?]  That  is  not  the  right 
alleged.  rMAKTur,  B. — ^The  declaration  may  be 
amended  if  necensary  to  the  decision  of  the  real 
question.  It  i^pears  to  me  a  fallacy  to  say  that 
the  right  of  the  inhabitants  was  only  to  have  their 
kettles  filled  when  they  wanted  them  filled.  The 
right  was  to  a  constant  supply.]  If  the  action  lies 
without  special  damage  to  the  individual,  every 
inhabitant  of  the  district  might  bring  his  action. 
If  any  right  has  been  infringed  it  is  that  of  the 
inhahitanta  at  large.  But  it  la  impossible  for  them 
to  bring  an  action,  which  shows  that  no  prescriptive 
right  could  be  gained  by  the  defendant  as  against 
them  in  derogation  of  their  right  How  could  a 
pieaamption  of  a  grant  by  them  to  the  defendant 


of  the  right  to  stop  the  water  arise?    He  cited 
also 

Mayne  on  Damages,  25(>,  257 ; 

Hobson  V.  Todd,  4i  T.  E.  71. 

Kelly,  C.  B. — In  this  case  the  plaintiffs,  in  com* 
mon  with  other  inhabitants  of  a  certain  district, 
claim  a  right  to  the  flow  of  water  to  this  spout  for 
the  sup^y  of  such  inhabitants  for  domestic  pur- 
poses. The  defendant,  the  owner  or  occupier  of 
land  through  which  the  stream  flows,  has  from 
time  to  time  abstracted  considerable  quantities  of 
water,  and  so  diminished  the  flow  that  it  was  some- 
times insufficient  for  the  supply  of  the  district.  It 
does  not  appear  that  any  injury  was  caused  to  the 
plaintiffs  individually,  because  they  do  not  seem  to 
have  endeavoured  to  obtain  water  at  any  time 
when  the  stream  was  largely  diminished.  The 
question  is  whether,  under  tiiese  circumstances,  an 
action  lies  without  evidence  of  actual  damage  to  the 
plaintiffs.  Let  us  first  consider  whether  this  infringe- 
ment is  the  subject  of  an  action  by  one  of  several 
claimants.  Now  it  is  clear  from  the  citation  from 
Coke,  Littleton  and  other  ancient  works,  and  espe- 
cially from  the  case  of  Westbury  v.  Poufell,  that  such 
action  will  lie.  In  Fineux  v.  Hovenden,  where  it  was 
held  that  an  action  is  not  maintainable  for  injury 
done  to  a  right  of  the  public  not  confined  to  a  dis- 
trict, but  common  to  all  the  subjects  of  the  king, 
without  special  damage,  this  case  is  cited,  and  it 
appears  from  it  that  where  the  inhabitants  of  a 
district  had  a  watering-pUoe,  and  tho  defendant 
stopped  it,  and  the  plaintiff,  being  an  inhabitant, 
then  brought  his  action,  it  was  adjudged  that  the 
action  was  maintainable.  It  did  not  appear  there 
that  the  plaintiff  had  sustained  an^r  particular 
damage,  and  so  he  may  have  been  m  much  the 
same  position  as  the  present  plaintiffs.  When  we 
consider  the  nature  of  the  right  so  infringed  by  the 
abstraction  of  a  large  quantity  of  water  from  time 
to  time,  and  the  probable  effect  of  such  acts,  if  con- 
tinued and  repeated  by  a  wrongdoer,  it  is  impos- 
sible not  to  see  that  they  might  in  time  furnish  a 
foundation  of  a  claim  of  right  so  largely  to  dimi- 
nish the  flow  of  water  as  to  interfere  with  the 
rights  of  the  inhabitants,  and  to  render  them  of 
little  value.  On  this  ground  alone,  in  my  opinion, 
an  action  will  lie  without  any  particular  damage. 
My  brother  Martin  referred  to  the  note  to  the  case 
of  MeUor  v.  S/tatetnan,  and  we  there  find  it  laid 
down :  ''  Whenever  any  act  injures  another's  rights 
and  would  be  evidence  in  future  in  favour  of  the 
wrongdoer,  au  action  may  be  maintained  for  an 
invasion  of  the  right  without  proof  of  any  specific 
damage,  and  this  seems  to  be  a  governing  principle  in 
cases  of  this  kind."  I  hold  it  to  be  an  undeniable  *> 
principle  of  law,  that  when  there  is  a  right  in  one 
man,  and  acts  are  done  by  another  man  which,  if 
continually  repeated,  would  be  evidence  of  a  right 
in  derogation  of  the  former  right,  such  acts  are  the 
subject  of  an  action  by  the  claimant.  In  the  caso 
of  Bower  v.  Hill,  1  Scott,  526,  Tindal,  C.J.  says: 
"  But  independently  of  this  narrow  ground  of  deci- 
sion, wo  think  the  erection  of  the  tunnel  is  in  the 
nature  of,  and  until  removed  is  to  be  considered  as, 
a  permanent  obstruction  of  the  plaintiff's  right,  and 
therefore  an  injury  to  the  plaintiff,  even  though  he 
receives  no  immediate  damage  thereby.  The  right 
of  the  plaintiff  to  this  way  is  injured  if  there  is  an 
obstruction  in  its  nature  permanent.  If  acquiesced 
in  for  twenty  years  it  would  become  evidence  of  a 
renunciation,  and  abandonment  of  the  right  of  way. 
That  is  the  ground  on  which  a  reversioner  is 
allowed  to  bring  his  action  for  an  obstruction 
apparently  permanent,  to  light  and  other  easements 
which  belong  to  the  reversion.'*  So  here  it  is  im- 
impossible  to  deny  that  if  tlv\«  d<^i^TA'KCN\>^  \^v(n% 
occupier  ot  l\io  \axivi  XYixqm^  Ni\iv^  "Ooa  ^^.vet 
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Km.  ■.  Fawcbtt  a 


H  (Ju*tic«a  of  Darham) ;   £r  partt  Hodsov. 


puccii  which  coniEitatei  the  entire  lonrce  of  lapply 
to  this  spout,  could  choir  at  the  diitaoce  oF  tome 
tventy  yemra  he  had  daring  that  time  abitncted 
WBtcr  fnitii  time  to  time  lo  fli  to  keep  the  ipout 
inaaScieiitlj'  suppUed,  that  would  be  evidence  in 
derogation  of  the  right  of  the  inhabitanta.  In  thii 
uaM  the  jurv  found  that  there  waa  no  indiTidoal 
duuuge :  the  plaintiffa  did  not  happen  to  reqoira 
water  at  any  time  when  the  abstraction  (ras  talcing 
pliice ;  but  (omc  inhabitanta  oi  the^diitrict  were 
hiu<lered  from  obtainin^t  the  inppljVo  which  thej- 
were  entitled.  Thcro  vm  a  right  to— I  do  not  ta/ 
an  UDceaaing  flow  of— water,  but  at  anj  rate  an 
ample  flow  for  domestic  purpoiea  whenerer  thej 
required  it,  and  that  right  haviog  been  inraded  br 
tbe  abatractioQ  of  larjte  quantitie*  of  water,  I  think 
the  pUintiSi  are  entitled  to  maintain  thi>  actim, 
tbou<;h  they  have  not  themaelTes  penonall;  been 
inconTenienced ;  and  I  bue  this  decision  principally 
upon  the  piinciple  I  have  before  adrerted  to  as  laid 
down  in  the  notes  to  ildiar  t.  Spaltmaa, 

JIaktix.  B.— I  an  of  the  tarae  opinion.  I  think 
this  c»e  cleariy  falla  within  the  rule  laid  down  in 
Jttllor  V.  Spattman. 


B  RAH  WELL,  B. — I  a 


I  of  the  SI 


le  opinion. 


Cha^kf.i.l,  B, — I  am  of  the  ««me  opinion.  It 
appears  that  there  arc  two  propositions  of  law 
which  go  a  long  way  to  decide  this  iiuestion. 
Where  an  indictment  may  be  maintained  for  inter- 
fetencc  with  a  right  there  is  no  remedy  by  action 
(inleu  there  be  indiTidual  daraaf(e  ;  bat  on  the  other 
hand,  where  an  indictment  will  not  lie  it  ii  con- 
ceded, nnd  was  laid  down  in  MtUor  t.  Spaitmaii,  th.U 
if  there  hare  been  an  actual  injory  to  a  tight,  there 
an  action  it  maintainable.  It  is  said  here  there  it 
an  Injury  to  a  right ;  but  it  is  contended  that  there 
muit  be  actual  personal  damage.  The  verdict  finds 
that  here  was  a  right,  and  an  injury  to  the  right, 
but  not  one  attended  with  any  pecuniary  lots,  or 
npenditnie  of  time  or  labour.  All  that  it  comes  to 
is  this :  because  the  plaintiffs  did  not  want  water 
on  any  particular  day  when  the  flow  was  dimi 
niahed,  there  was  no  damage,  and  they  cannot 
maintlUn  this  action.  It  it  conceded,  howcTcr,  that 
if  one  of  the  other  inhabitants  who  did  go  for 
water  nod  failed  to  net  it,  had  brought  an  action, 
there  would  be  taOlcient  damage,  and  the  action 
would  hare  beea  maintainable.  But  if  there  was 
eridencc  that  any  of  the  other  inbabitantt  were 
interfered  with  in  the  exercise  of  their  right,  would 
not  that  be  some  evidence  in  future  againit  the 
plaintiffs  in  derogation  of  their  right  7  It  ii  a  user 
>  that,  if  continued  a  sufficient  time,  would  be  some 
eridence  against  the  plaintiffs  of  acts  done,  and  of 
a  right  exercised  contrary  to  the  right  of  the  inha- 
bitants. Under  theM  citcamttances,  I  think  the 
action  will  lie  without  pecuniary  damage. 

RuU  diKhargtd. 

Attorneys  for  plaintiffs,  Ijami/d  and  Dltbg,  for 
Lojrogd  and  Ltarofd, 

Attomeyt  for  defendanliiVoAiucui  and  Wiathtrall, 
for  Llllirr  and  Ilancar. 


MoKhs,  Son.  33,  1SG8. 

KBG.iT.FAwcETTAM>o'ruERs(Justiceao[Diului9  ; 

Ex  partt  UODSOX. 

Apiiliratian  lo  jatlict  for  a  tanamia — Reftt<J  lojraU 
— yoa-txerciie  of  j»dieitd  fauetiaia — Vtxatteia  Ik- 
dictrntnU  Act. 

If,  m  appUealion  (o  j»ttiea  far  a  nmiinas  far  oa  is- 
dicCabie  offcwt,  lAtg  hmt  htord  and  deta^miitei  tit 
application,  and,  cm  the  mtrilt,  Aon  dtdiatd  ts  vraal 
it,  lit  court  icill  not  grant  a  uaadaiHia  to  eomptftiim 
to  rtvitiB  tkiir  decuKH. 

Secia,  if  ikfy  Aave  rrfiatd  to  htar  lie  applicnliam,  ■■ 
if,  after  Mearinp,  hart  rtfutrd  to  ijrant  it  fnm  a  iiif- 
tntgH  rieat  of  their  duty,  awoantiiig  to  a  dediaitg  »f 


Grnnhow  showed  ctnte  ■galiitt  a  rate  obtaiiwd  ty 
Keaae,  Q.  C.,  callioe  on  tbeta  jutticM  to  Aoi> 
cause  why  a  noadhMst  thoold  not  iatue,  commaad- 
ing  them  to  bear  and  determine  an  infonnation  tad 
complaint  by  one  William  Hodson,  who  sooight  to 
summon  Hrien  Hitchenson  before  them  to  ansstr 
a  charfce  of  wilful  and  corrupt  perjury.  On  Aog. 
7Ch,  Hitchenson  laid  an  information  before  the  }is- 
ticei  afninst  Hodaon,  for  an  amult  committed  i^>a 
berwhile  in  bed  in  her  room  in  Hudson'!  fatbct^ 
house.  She  gare  evidence  of  the  offence.  HodtM 
in  reply,  called  his  father,  sister,  and  four  otha 
witnesses,  but  evEntaally  the  mainstratea  conrielrf 
and  fined  him  &0a^  which  he  paid.  Nothing  ohm 
wat  done  tilt  OcL  2i,  when  Hodton  applied  for  i 
tummont  against  Mitchenton  for  perjury.  He 
justices  heard  all  the  evidence  he  had  to  call,  tid 
askcil  him  if  he  had  any  more.  He  aaid  no,  ttJ 
the  justices  then,  acting  in  their  Jiicretian,  reburf 
to  grant  the  summon*.  This  was  a  judgment  ea 
mattert  of  fact,  and  entirely  within  theirditoetiM, 
which  this  court  will  not  overrule  or  Rvisr- 
rBt^acKDUBic,  J.— Then  they  did  not  declioe  M 
exercised  jurisdiction.]  Exactly  so.  They  be^ 
all  that  the  complainant  had  to  say,  and  nltima^ 
declined  to  do  what  he  desired.  Bat  tbey  had  i 
perfect  right  to  do  so.  II  &  l:i  VicLc  4S,s.9,sad 
Reg.  V.  IJ^m,  11  Q.  B.  896,  where  the  conrt,  nnda 
similar  circumstances,  refuted  to  grant  a  sMUMfaasa 
[Haibs,  J.— Under  the  Vexatious  IndlctmeBt*  Act 
the  complainant  was  bound  to  go  betm«  the  jntticB-] 
It  is  now  only  necessary  to  obtain  the  leare  ol  the 
judge  at  the  trial;  (30  &.  SI  Vict.  c.  S5,  kU 
[BLAcanosM,  J.—Reij. ».  Ingham  ii  not  precisely  At 
same  thing,  as  theie  the  ruling  wat  that  the  justlM 
might  leave  the  complainant  to  hit  mnedy  betat 
the  grand  jury.  But  that  wat  a  deciaion  atlbe 
hearing  of  the  complaint,  anil  not  a  ref oaal  to  grsM 
a  summons.]  It  is  difficult  to  see  why  jnaticet  sn 
to  have  a  discretion  at  the  hearing  and  noiie  oalk 
application  for  a  summons.  They  hare  been  efts 
ordered  t3  grant  tummoiiset  and  warraota  rtipttt'- 
ing  ratet,  because  their  functiont  in  tadk  catet  tn 
mnx;ly  niinisteriaL  But  when  they  bear  an  ap^ 
cation  for  a  summons  of  this  kind,  tbey  are.  by  tbt 
section  of  the  Act  cited,  expressly  reqiured  lo  cxff- 
cite  a  discretion  whether  dwy  will  gtmnt  it  or  noL 

Aninr,  Q.C.  in  support  of  the  role.— Ite  jutloH 
never  heard  the  cata  at  all,  and  they  do  tiot  OT 
that  they  did.  [AffldariU  read.]  llH^r  k*** 
Hodson's  evidence,  then  that  of  his  father,  aid  rt 
flrtt  they  decided  to  grant  tbe  anmoMMt.  WU* 
thrir  clerk  was  making  it  out,  he  imde  MV*  riP 
lo  them.  One  of  the  justlctis  therenpm  Midi  '■ 
woold  be  like  trTing  ttie  case  mgaii^"  "^ 
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S  thmt  granting  it  would  imply  there  had 
mijcaTriage  of  juttice  on  the  former  occaiion. 
ben  retired  to  tlieir  private  room,  and  on 
tnza  they  rafuled  the  summans,  though  coni- 
t  Mid  he  had  four  other  witiieaaes  to  call, 
bej  bad  not  beard.  If  .they  were  not  aatb- 
th  the  facts  before  them,  they  ibould  ham 
Produce  thoae  other  witnewes ;"  but  it  is  nut 
■  an  application  to  iay,  flnt,  '"We  will  grant 
lOni,"  and  then,  "We  will  not  grant  It,  be- 
loing  >o  would  be  like  trying  a  case  OTcr 
which  »ome  other  juaticei  have  heard  sail 
."  The  aniwer  ii,  that  the  ca«e  !■  admittedly 
ich  requires  to  be  tried  «ffain.  Eridentlj' 
u  some  aqueamiabneu  in  dealing  with  the 
becauie  it  would  be  like  overruling  other  jus. 
Bat  if  tliat  view  is  to  prevail,  it  would  be 
ble  ever  to  convict  a  peraon  of  perjury  after 
rjury  had  been  aucceasful.     [Haykb,  J.— 

0  not  rcfuie  on  the  groand'ol  what  them- 
lad  heard,  but  becaiue  of  what  some  other 

had  dune,  after  bearing  other  evidence  iii 
caae.J     And  thereby  they  refuse  juriidictioii 
miatalcen  view  of  the  law, 
.  T.  Juilitei  oS  Camherland,  4  A.  ft  E.  895. 

KDimx,  J.— I  do  not  decide  whether  juaticeE 
id  to  i°aue  a  Buaimona,  or  whether  it  ia  ar 
acting  which  they  have  a  diccretion ;  but  ii 
re,  they  must  eiercise  it  on  the  facta  and 

1  before  them,  and  if  they  decline  it  from  ii 
n  view  of  the  law,  Reg.  v.  Jaitictt  of  Cimbtr- 
iwa  that  a  nandnmui  ought  to  iaaue.  Here 
m  to  have  refuied  to  grant  the  inmmons 
on  different  evidence,  and  in  a  different 

ler  juaticea  had  come  to  a  concluaion  which 
•ear  to  have  thought  inconiiatent  with  thu 
;  of  the  iuramoni.  If  thii  were  to  be  thf 
•umrnona  for  perjury  could  be  iaiued  after 
ary  complained  of  had  obtained  a  verdict, 
efore  the  rule  must  be  made  absolute. 

(,  J. — I  entirely  agree.  On  the  caae  aa  it 
ej  were  inclined  to  exerdse  juriadictlon, 
rwards,  from  entirely  diflerent  conaidet- 
bey  declined  it 

Rule  abietuU. 


gpondenta,  and  Mdlvk,  Q.  C.  for  the  appellant, 
stated  that  they  agreed  that  the  aole  point  mteoded 
to  be  raised  waa  at  to  the  validity  of  the  notice. 

BoTiLL,  C.  J. — It  bas  been  decided  by  thia  court 
tliat  where  appeals  are  Improperly  consolidated  the 
court  will  not  hear  the  appeal :  (See  Thomptan  *. 
Broan,  1  C.  B.,  N.  S.,  31).  Therefore  thii  appeal 
mnat  be  dismissed. 

BrcEB,  J,  concurred. 

KsxTme,  J.— This  case  cannot  be  dittingnlahed 
from  the  decided  cases. 

Appeal  £tmiued. 

Attorney  for  the  appellant,  H.  B.  Ptoh. 

Attorneya  tor  the  defendants,  FUld,  Sotcot,  and  U». 

Friday,  Nan.  13,  1S6B. 
JoHsa  (app.)  V.  Bdbb  (reap.) 


lot,  J.  T.  a 


1  a.   Cole 


£aniat«>4t-Id«. 


saoiSTBiTioir  ajtijllb. 


t — CoiaoKdatid  apptal  fn>m  reeiting  harriiter 
— Apptal  irnproper^  coniolidaled. 
tnaing  banitttT  had  eontolidated  rqiptaU,  in 
■AicA  MCI  Ktre  appellaalM  and  I'n  otieri 
da  court  rtftatd  la  taar  Oie  appad  on  Vie 
!ia(  iht  appalls  did  not  all  dtptad  on  exaet^ 
»  point,  md  ihrt/ore  that  lAej  teen  in^rO' 
aioSdaUd. 

«•  ail  appeal  from  the  dedaiaii  of  a 
wriater,  aud  the  pcunt  sought  to  be  raised 
the  validity  of  a  notice  of  objection,  bat 
d  tltat  some  ot  the  appellanta  weie  men 
women. 

,  Q.  C.  (Otn^M  wjt&  bSm)  /or  the  re-  : 
1.  cut.— Vol.  V. 


The  rata,  to  ahicA  on  acaipitr  miat  5a  rated  in  order 
to  enlitie  Aim  to  be  rtgiitered  at  a  valtr  for  a 
borough,  under  the  third  Kcllaa  of  the  Jiyiretenialion 
oj  the  People  Act  ISCT,  are  Ihoee  which  have  fian 
made  entirety,  i.e.  tigned  by  Aa  ovtrteere,  ailomed  bg 
the  juttictt,  and  pulkiahed,  tuithin  the  quaSffing  year 
of  occupation,  t&t  iKtlte  ntoal/j  prtcadiag  the  prt- 
t'lDtu  -iltt  July. 

This  was  an  appeal  stated  by  the  revising  bar- 
rister of  the  borough  of  Malmesbury,  inUiam 
Stephens  Jones,  a  perion  on  the  list  of  votert  for 
the  said  borough,  duly  objected  to  the  name  of 
William  Bubb  being  retained  upon  tlie  list  of  per- 
■ona  entitled  to  vote  in  the  election  of  a  member 
(or  tbe  said  borough  in  respect  of  his  occupation  of 
a  dwelling-bouse  in  the  parish  of  Somerford  Magna, 
within  the  said  barangh. 

The  ground  of  abjection  was,  that  tbe  respondent 
bad  not  been  duty  rated. 

A  rate  made  for  the  relief  of  tbe  poor  of  tbe  said 
parish  waa  produced  by  the  overseera.  By  the 
heading  thereof  this  rata  purported  to  have  been 
[uade  by  the  overseera  on  the  IStb  July  lHf)7,  and 
on  each  page  thereof,  in  the  uaual  form,  there  were 
the  words  "  Bate  made  the  18th  of  July  1867." 

The  rate  waa  duly  allowed  on  the  4th  Sept. 
1867,  and  that  date  appeared  in  the  entry  of  such 
allowance  as  the  date  thereof.  The  rate  was  duly 
published  on  the  8th  Sept.  1867. 
The  respondent  waa  not  rated  to  the  aaid  rate. 
The  appellant  contended  that  this  waa  a  rate 
made  during  the  twelve  calendar  months  precediog 
the  aiit  July  I8G8 ;  that  tbe  date  in  the  heading 
of  tbe  rate  was  not  the  time  when  it  waa  made 
within  the  meaning  of  the  third  section  of  the 
lieprescntation  of  the  People  Act  1867;  and  that 
the  said  rate  waa  not  ao  made  nntil  the  day  of  the 
allowance  thereof,  or  nntil  the  day  of  the  publica- 
tion thereof;  and  tbat  not  being  rated  therein  the 
Slid  respondent  was  not  entitled  to  be  registered 
under  the  said  third  section  of  that  Act. 

Apart  from  the  question  raised  by  this  objectioD, 
tlie  respondent's  qualification  waa  proved  to  my 
satisfaction. 

I  decided  that  although  a  rale  is  of  no  force 
until  it  haa  been  allowed  and  published,  yet  that 
after  allowance  and  publication  it  is  to  be  deemed 
(0  have  been  made  on  the  day  on  which  It  purports 
If  have  been  made  by  the  overseers,  u^a  whoni,  Vok 
Juty  of  ntaking\l&evQViea\  \\i».t  ^ ■«•»&."  "ai»A'4" 
in  the  ttird  Kction  ol  >:te  t^i  »ik,\  \»  Vi  "o*.  ■Ca'^* 
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conitrueil ;  and  u  lucll  day  in  Tcap<hct  uf  the  rate 
in  queation  iraa  prior  to  tbe  qualitj-inf;  tireire 
iuonth«'  occupation  of  the  rcapondent,  I  diinllowed 
the  objection,  and  retained  hisnameou  the  said  list. 
Tbe  question  for  the  opinion  of  the  court  ii, 
whether  the  said  rate  iras  a  "rate  made"  during 
the  twelve  calendv  months  preceding  the  Jaat  day 
of  July  18G8,  within  the  menninff  of  the  third  «ec- 
tion  of  the  Act  aforeaatd ;  nnd  if  the  conrt  shall  be 
of  opinion  that  it  was,  the  name  of  the  said  William 
Bttbb  is  to  be  expunged  from  the  laid  tieC. 

LhirilfstefB,  Q.  C,  (with  him  GrevilU  iJoicnrrf), 
nrKoed  for  the  appellant. — A  rale  cannot  be  said  to 
exist  until  it  is  enforcenble,  that  is,  after  publica- 
tion ;  but  it  is  sufficient  for  us  to  contend  that 
allowance  by  tbe  juBtices  is  at  all  events  necessary 
to  make  it  complete.  There  can  be  no  operative 
charge  on  the  public  by  means  of  a  rate  until  the 
necessary  formalities  have  been  completed.  (The 
court  called  upon  the  other  side  to  support  the 
Tcviaing  barriater'a  decision.) 

JUaenaaara  (with  hira  Kenne,  Q.  C.)  tor  the 
respondent.  Allowance  and  publication  of  rates 
are  merely  ministerial  iu;ta,  as  appeara  from  A.  v. 
Juiliccs  of  Dorchalw,  I  Str.  333  ;  JL  v.  fjarl  of  Yar- 
borough,  VJ  A.  &  E.  41C.  The  Occupier,  at  the  time 
of  signing  by  the  overseers,  is  liable  for  the  rate, 
not  the  pcrsonwho  becomes  an  occupier  between  that 
time  and  the  allowance. 

R.  V.  Xetrconb.  4  T.  E.  368 ; 

R.  T.  Lord  aodolphw,  13  L.  J.,  M.  C,  57. 
That  tbe  statute  of^  Elizabeth,  which  makes  allow- 
ance necessary  for  enforcement,  is  quite  consistent 
with  this  view,  sppeora  from.fi.  t.  Si  Xlary  KaUadar, 
9  A.  &  E.GL'Cin  which  case  it  was  held  "that  where 
payment  irf  rates  for  a  whola  year  is  material,  it  is 
DO  cxcuae  for  nonpayment  of  the  last  rule,  that 
such  rate,  though  made  during  the  year,  was  not 
published  till  after  its  expiration."  It  has  been 
decided  that  the  concluding  words  of  the  second 
section  of  6  &  7  Will.  4,  c.  'JU,  "  otherwine  the  said 
rate  ahall  be  of  no  force  or  validity,"  apply  to  the 
signing  by  the  overseer*,  and  uot  to  tbe  other  for- 
malities required  for  a  rate : 

R.  T.  Pofdiuim.  11  A.  &  E. 73; 

WrigU  v.  Toa'ti-ciert  of  Stockport,  5.  M.  &  G.  33. 
(See  p.  S:,) 
Here  it  ia  sought  to  mako  out  that  the  rcspondont 
is  not  entitled  to  vote  in  respect  of  matters  incident 
to  the  year  previous  to  the  required  occupation ; 
the  words  of  the  Act  show  that  the  voter  ought  not 
to  be  required  to  yirove  a  rating  beyund  the  quali- 
fying period ;  and  the  authorities  concerning  other 
Act*  confirm  this : 

Aj/new  V.  ReUlii,  2  Ir.  Com.  L.  Bep.  N.  S.  .5C0  ; 

MuldoKneu  f.  llalroluiiion,  15  Ir.  Com.  L.  Bop. 
K.S.a75i 

BciJiliiiy  V.  Lorant,  3  H.  L.  Ca.?.  418. 
The  cafe  of  Dtahell  v.  LurhttI,  '1  C.  B.  III.  may  be 
relied  on  by  the  other  siile,  but  it  only  decides  that 
"  the  rate  for  the  time  being  "  is  one  which  must 
have  been  allowed ;  it  does  not  «how  that  it  wan  not 
made  when  signed  by  the  overseers.  The  making 
of  a  rate  has  acquired  a  popular  sense  which  ought 
to  be  confirmed ;  it  is  the  iiensc  also  in  which  the 
Legislature  hn-t  used  the  word  in  alt  the  forms  for 
rating:  <G  &  7  Will.  4,  c.  iKl,  schedule.) 

Doiitksiren  in  reply.— It atifl cation  can  only  relate 
back  when  an  act  is  done  liy  another  person  on 
behalf  of  the  person  who  ratiHes ;  the  allowance  is 
ttu  independent  act  of  the  justices,  and  cannot  be 
said  to  relate  bock  to  the  equally  independent  act 
of  the  overseers :  iFox  v.  Ihirirs.  fi  C.  B.  1 1 .)  A  rate 
is  nidlly  "made"  only  when  it  rcceivea  its  final 
MiiJ perfecting  conBrmation,  jast  in  tbe  tiiiue  i 
la  dcvd,  although  dated  on  a  certain  day,  is 


BoviLL,  C.  J.— This  case  has  been  rery  fully  and 
ably  argued,  and  ve  do  not  think  it  necesiaiy  to 
take  any  further  time  to  consider  our  jadginenL 
There  ia  no  doubt  that  in  many  of  the  Acta  ^  Par- 
liament, OS  well  as  in  the  language  of  those  acquainted 
with  the  making  of  the  law,  the  making  of  a  rate 
has  been  treated  in  a  popular  sense,  as  diffnent 
from  the  allowance  of  a  rate,  and  there  wxe  many 
expreseions  to  be  found  in  Acts  of  Parliament  and 
decided  cases  showing  that  that  is  so.  Whateva 
may  be  the  effect  and  meaning  of  the  w<»d  "  made  * 
in  the  Acts  of  Parliament  reUtiog  to  the  Poor-law, 
the  question  we  hare  to  consider  is  what  is  the  sens* 
in  which  the  Legishiture  in  the  Act  of  1SG7  has 
need  the  words  in  the  3rd  clause  of  the  Srd  sectioiv 
"  Has  during  the  time  of  such  occupation  "  {ij, 
twelve  months  preceding  the  31st  July)  "beenrattd 
as  an  ordinary  occupier  in  respect  uf  the  premisa 
so  occupied  by  him  within  the  borough  to  all  rates  (it 
any)  made  for  the  relief  of  the  poor  in  rospect  of  sock 
premises."  There  is  great  difflcnlty  in  constrnint 
these  words  in  the  sense  contended  for  by  the  apfel- 
tant,  and  an  equal  difficulty  in  other  cases  in  tbs 
sense  contended  for  by  the  respondeat,  and  then  » 
hardly  any  construction  to  ba  placed  npoo  iIm 
words,  taking  the  extreme  view  on  one  side  orths 
other,  that  would  not  lead  to  great  difficulty.  Iiii 
impossible  to  deal  with  extreme  coses  sneh  as 
thai  put  by  Mr.  Dowdeswell  of  tbere  b^ng  oalr 
one  rate  in  the  year,  being  a  rats  madi 
before,  and  not  allowed  till  after  the  31st  July, 
assuming  tliat  some  of  the  persons  Uable  to  l> 
rated  would  be  omitted  from  the  rate.  It  is  int- 
possible  to  deal  with  case*  of  that  descriptioa. 
We  must  placa  a  reasonable  constroctioD  npoi 
the  language  of  tbe  Act  of  Parliament,  and  ikc 
only  conclusion  at  which  I  can  arrive,  and  ik 
only  solution  of  tbe  ditBculty,  in  my  opiniMi,  b 
this,  that  when  the  I.«gi>laturc  has  uaed  hn|Ui|) 
that  the  person  to  be  entitled  to  the  franchise  lanC 
be,  durijig  the  time  of  his  occupation,  nied  ■ 
an  ordinary  occupier,  in  respect  of  the  premisnil* 
all  rates  made  for  the  relief  of  the  poor,  it  muM  ba 
token  to  mean  completely  rated,  that  is,  the  isX 
must  be  in  its  inception,  that  is,  by  the  sigmog^ 
the  overseers,  and  by  the  allowance,  comfuW 
within  the  year ;  and  the  signature  by  the  ovtrMi 
and  tbe  allowance  by  the  justices,  must  be  witlui 
the  year  of  occupation.  It  is  not  necessary,  in  tlut 
view,  to  determine  the  further  question  a*  to  Ik 
poor  laws,  and  the  expressions  as  to  the  making;  tbe 
rate.  Under  tlioie  circumstances  it  seems  to  mi 
that  the  decision  of  tlie  revising  barrister  was  rifbli 
and  it  ought  to  be  affirmed. 

Btleb,  J.— I  am  of  opinion  that  the  Kviiiil 
barrister  waa  right,  in  either  view  of  this  est 
whether  the  rate  was  made  on  the  signature  d  tbe 
overseers,  or  whether  the  word  includes  cooipltV 
signing  allowance  and  publication. 


Keatinu,  J.— I  am  of  the  same  opiuion,  i^ 
whichever  view  Is  taken  of  this  case,  the  terinsf 
barrister  was  right,  and  that  the  decision  ou^t  l» 
be  affirmed. 

Brett,  J. — I  confess  I  have  had  great  dilBcnltf 
as  to  wliat  is  the  ri^^ht  construction  of  this  we- 
tion.  Hut  looking  at  this  section,  and  compsiisf 
it  with  the  3'th  section  of  the  L'  WiU,  4,  c.  U.1 
take  the  meaning  of  this  to  be,  that  a  penon  uuit 
bo  rated  to  nil  rates  mode  during  the  time  ol  ocea- 
pation,  that  is  to  say,  the  rates  made  iu  the  ntt 
preceding  the  ;il8t  July.  The  question  is,  win"' 
.  \  \lie  UMWvn^  qI  iLtt  wucd  "  made  "  oi  THed  ia  tbsl 
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MCtion?  I  concur  with  the  Lord  Chief  Justice 
that  the  011I7  ufo  waj  of  conatruing  the  Act  ii 
to  U5  "  mide  "  in  that  Tiow  means  entirely  made ; 
that  ii  to  Bay,  that  CTcry  aten  necessary  in  urder 
to  make  the  rate  niuit  be  taken  within  the  year. 
tTnder  these  circnm  stance)  I  think  the  dcciaiou  of 
the  revising  bairiater  was  correct. 

Judffnaat  Jbr  rrspandint. 

Attomeyi  for  appellant.  Bower,  San,  and  Cotloa. 

Attorneys  for  retpondent,  Dtaa  mad  Chabb,  for 
CIhM  and  Son,  Halntesbnry. 


A^OT.  11^16,  18S8. 
,  The  ComcisBioinsBa  or  Sawaas  o 
TBI  Ctrr  or  Lokdoh. 


Coiuo/iilalun  Act  iai3(S  ^9  Vi  .,  .    .. 

C8—Jticorpuraiioii  ofLandi  Claaia  AcliHSeatri  Act 
■-—iVortninubji lit  Coninuuloatri  under  ihe  aulhorili/ 
oftiuirAet—Ltad  "iAJarioiulf  affecttd"  thtrtbf — 
Siglit  of  owna-  to  ccmpaaatioa — Actum  to  rtcovtr 
of  amount  bj/  arbitrator, 
of  Saetn  of  'iht  City  oj  London, 
■adar  tke  txpnu  prmiiion  0/  tect.  130  of  their  Aet 
(II  ^  12  Vict.  e.  cZri'ii.,  heal  and pemnal),  and  ike 
gatralpowtn  of  the  raid  Act,  eaimed  the  ground  and 
toil  of  a  cvtain  ancitnl  and  pabli^.  ttreet  in  the  Ct'fjr  { 
qfljondon,  andwilhia  their  jarisdir.tion,  to  be  raited  ' 
md  made  more  leoil.  T/ie  plaintiff'  oat  the  oiontr  | 
a»d  eeaipitT,  undo' a  leaie  for  t/ears,  ofaheiae  in  the 
aaid  ttriet,  riUcA  ht  vted  as  a  taaera  and  hotti, 
litrain  tarried  on  hit  butiniit  of  a  licerued  cirlac 
Tilt  rmuh  qf  iht  dtfendanU  icoria  boi.  that 
panemenl  orfoolKmg  if  tht  inid: 
titckoel  of  At  entrance  to  th»  plaintiff" t  koute,  and  it 
hiutmu  naxtaary  for  Aim  tonaixanacceuloAie  houtt 
im  two  ttepidexending  from  the  pacemtnl.  BtKotalio 
lioUgtd  to  han  a  ntw  flap  grating  to  hit  aadergroaad 
et&r,  and  to  oiaJit  other  alltrationi  therein,  iit  order 
to  oitMe  hin  to  nttiet  eattnofbter  from  tht  ilreel  in 
the  tame  tnanaer  at  he  hadformerlg  been  aaMilomed, 
and  Httt  entitled,  to  receive  atrin. 
It  wot  alleged,  and  Jbr  the  parpoits  of  the  caie  icai  to 
b*  taken  for  granted,  that  bg  ike  railing  of  tht  foot- 
path the  phinlifi  hovK 


TU 


I  hit  bar  t 


that  a 


to  Ihe 


Aoute  renilertd  Utt  convument  than  before  1  that  thi 
plaiatiff't  trade  aaa  inj-irtd,  and  the  hoare  iteelf 
Tendered  fett  valuable  tu  a  paUic-houte,  and  itt  value 
OM  propertji  conKfiml/jr  mu  dimmiihed, 

Heldby  the  Coart  ofEidiequtriKtllg,  C.B.,  andPlgotl, 
a»d  Cleans,  B.B.)  thal,ai  the  teorkt  in  qnetlionmtre 
done  bg  the  dtftndantt  under  the  aulhoritg  of  their 
Art,  no  action  at  the  plaintiff  t  tuil  lay  against  then 
for  ang  damagee  ariting  thert/rom,  but  that,  the 
ptaintiff  icat  entitled  to  remtw  coinpenmtionfmm  the 
deftndante,  under  sect.  GS  of  the  lyinda  Clauttt 
Act  \iAi  (H  ^-  9  Vkt.  c.  IS)  to  be  amserd 
lHf  a  jarii  or  an  arbitrator  in  the  maimer  directed  bg 
tnat  teetion,  bg  rearon  of  hit  prtmite*  haring  been 
"  iojuriotiilg  affected"  fy  sach  aorks,  vithin  the 
meaning  ofiveh  htl-inenttoaeJ  lection. 

Section  as  of  the  Lands  Claum  Act  1S43  it  (ailh  the 
other  provitiont  of  that  Act')  incorporated  with  the 
Citg  Setnrt  Act  ISlri  Ay  sect.  2  of  tht  latter  A^U  ; 
and  tret.Softhe  Citf  Scmrt  Act,  which  enactt  that 
tAe  praiiltlonM  of  the  Lands  Clauitt  Act  '-relating  to 
tie  purpose  and  takinp  of  landi  othermit  than  bf 


land  olherwise  than  ty  agreement,"  bat  of  lands  "  in 
jurioaily  affected"  bg  the  works  of  the  Coininissionert, 
audio  It  aithin  the  operation  of  tect.  G8  of  the  Lands 
Claaset  Coaiolidation  Act  1843. 

This  vras  an  action  brought  by  the  plaintiff  a  (cainat 
the  defendant!  for  the  rccOTery  of  damages,  and  by 
consent  of  the  parties,  and  the  order  of  Channcll,  B., 
dated  14th  June  1866.  the  following  special  caM 
waa  submitted  for  the  opinion  of  the  Court  of  Ex- 
chequer  of  Plea* : — 

1.  Thia  action  was  commenced  oa  the  Bth  March 
16GG,  and  after  the  declaration  had  been  delivered 
the  plaintiff  gave  notice  to  the  defeadantt  requiring 
compensation  to  be  paid  oraaaeased  under  the  Landa 
Clauses  Consolidation  Act. 

2.  Aftur  such  notice  vaa  given  it  waa  agreed  that 
this  case  should  be  stated  for  the  opinion  ut  this 
court,  and  the  order  of  Channell,  B.  wu  obtained 
accordingly. 

3.  Theplaintiff,  at  the  time  hereinafter  mentioned, 
was  and  atill  ia  possessed  of  the  Railway  Tavern 
and  Hotel,  abutting  upon  and  being  No.  9,  in  Liver- 
pool-street,  in  the  city  of  London,  under  a  lease  for 
thirty-one  years,  from  Michaelmas  1863.  He  carried 
on  there  the  basiuess  of  a  licensed  victualler. 

4.  By  the  l^Oth  section  of  the  City  of  London 
Sewers  Act  1848  (II  &  12  Vict  c.  clkiii.,  local  and 
personal),  it  is  enacted  that  it  shall  be  lawful  for 
the  comniissionen,  from  time  to  time,  to  cause  aU 
or  any  of  the  streets  within  the  city,  or  any  part 
thereof  respectirely,  to  be  paved  or  repaired  when 
and  Hs  often,  and  in  such  form  and  manner,  and 
with  such  material  as  the  commisiioners  shall  think 
fit,  aod  Co  cause  the  ground  or  soil  thereof  to  bo 
raised  or  lowered,  and  Ihe  course  of  the  channels, 
running  in  unto  or  through  the  same,  to  be  turned 
or  altered  in  such  manner  u  they  shall  think  proper, 
and  all  such  mains  and  pipe*  as  now  lie,  or  here- 
after shall  bo  laid  uudergronnd  to  be  taken  up 
and  new  laid  in  such  places,  manner,  and  form 
as  they  shall  judge  best.  The  said  Act  ia  to  ba 
deemed  to  be  part  of  this  case.  The  second  section 
incorporates  the  Lands  Clauses  Consolidation  Act 
1845,  but  the  defendsnCs  contend  that  this  section 
ia  qualified  by  the  3rd  and  other  sections. 

B.  Liverpool-street  is  and  was  an  ancient  public 
street  in  Ihe  city  of  London,  and  within  the  juris- 
diction of  the  defendants. 

G.  The  defendants,  under  the  section  referred  to, 
and  under  the  powers  contained  in  the  said  Act, 
caused  the  ground  and  soil  of  the  said  street  to  be 
raised  and  mode  more  level,  and  the  said  street  to 
be  repaired,  all  which  the  defendants  were  justifled 
in  doing  under  the  provisions  of  the  Aet. 

7.  The  doinff  of  iheac  acU  necessarily  raised  the 
pavement  of  the  said  street  above  the  entrance  of 
the  plaintiff's  house.  Before  the  defendants  so 
rniscil  the  street,  it  (the  street)  was  below  the 
entrance  to  the  plaiotiS's  house.  The  paved  foot- 
way, part  of  the  street,  abutting  on  the  plaintifTi 
house,  was,  in  the  execution  of  the  said  works, 
necesearily  raised  by  means  of  earth  being  placed 
a);flinst  the  said  house.  Thcro  were,  and  are,  two 
bars  in  the  hottse,  the  acceaa  to  one  being  by  two 
doora,  to  the  other  by  one  door.  Before  tlm  eiecu- 
tion  of  the  works  there  was  a  step  ascending  from 
the  pavement  to  one  of  Che  said  two  doijre,  the 
other  of  the  said  two  doors  was  on  a  level  with  the 
pavement,  and  to  the  third  door  there  wore  five 
steps  aaeenilintc  from  the  pavement.  Since  the 
execution  of  the  said  works,  and  in  canseo.uctus& 
thereof,  the  plaintiff  has  neuMur^^  ■mi.^  'u^  iavkv* 
to  tho  said  two  4oor»  ^17  \.^  q  rte^  iewasaKwi'i  ^^'i''^ 
the  p»Tement,  aiii  to  \i«  \1iit4. 4»t«  \it  \\atc,^v.«'«»i 
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of  Htc,  ascending  «tep>.  For  the  purpoaes  uf  thia 
cue,  it  ii  to  be  taken  that  thii  mode  of  acceu  ia 
leii  convenient  than  the  former  mode  of  aceeu,  aa 
above  described,  and  that  this  renden  the  uid 
house  )cu  ralaable  as  a  public  house,  but  whether 
or  not  Buch  is  the  fact  is  to  be  determiaed  bv  Mr. 
S.Wood. 

8.  The  plaintiff  was  also  oblij;ed  to,  and  did,  hare 
s  new  cellar  flat  grating  to  a  cellar  occupied  by  him, 
and  used  for  the  purpose!  of  his  busiuess,  extendinit 
about  three  feet  under  the  pavement,  and  a  window 
board,  and  to  make  alterations,  to  enablo  him  to 
receive  caiki  of  beei  from  the  street,  in  the  same 
manner  as  he  had  formerly  received  them,  and 
was  entitled  to  receive  them. 

9.  During,  and  in  consequence  of,  tbe  proper 
ezesutiou  of  that  part  of  tbe  works  of  the  defen- 
ilanta,  which  was  close  to  and  opposite  the  plain- 
tiff') bouse,  the  acceii  to  his  house  waa  necessarily 
interfered  with. 

10.  The  plaintiff  farther  alleges,  and  it  is  to  be 
taken  for  the  purposes  of  this  case,  that,  by  the 
raising  of  the  said  footpath  as  aforesaid,  the  sidd 
bouse  is  injured  in  appcsnince,  aud  the  bar  over- 
looked bj  persons  passing  by,  and  that  certain 
ancient  windows  are  darkened,  and  that  the  house 
io  consequence  is  diminished  in  value,  and  his  trade 
injured,  and  he  claims  compensation  in  respect  of 
these  matters,  as  well  as  of  the  matters  aforesaid. 

Whether  or  not  any  of  these  heads  of  damage 
exist  in  fact  is  to  be  determined  by  Mr.  Sancton 
Wood,  after  the  judgment  of  the  court  on  this  caae. 

The  court  may  dntw  such  inferences  of  fact  as  it 
may  think  fit. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  plaintiff  is,  or  is  not,  entitled  to  com- 
pensation from  the  defendants  for  all,  or  for  any,  or 
which  of,  the  above  matters.  If  he  is  entitled  to 
compensation,  then  the  question  is  whether,  by  aa 
action  of  law  or  under  the  Lands  Clauses  Consolida- 
tion Act  1845,  or  under  any  other  Act?  II  the 
court  be  of  the  opinion  that  he  is  entitled  to  com- 
pensation by  an  action  at  law,  Chen  judgment  is  to 
entered  in  the  action  for  the  plaintiff,  for  sncb 
■mount  as  shall  be  determined  by  the  said  Mr. 
Sancton  Wood,  according  to  the  opinion  of  the 
court.  But,  if  he  shall  be  so  entitled  under  the 
Lands  Clauses  Consolidation  Act,  or  any  other  Act, 
and  not  by  an  action  at  law,  then  judi^ent  shall 
be  signed  for  the  defendants  in  the  action,  and  the 
defendants  shall  pav  to  the  plaintiff  such  amount  as 
shall  be  determined  by  the  said  Mr.  Sancton  Wood. 

If  the  plaintiff  shall  be  entitled  to  compensation 
either  in  the  action  or  otherwise,  or  both  in  the 
action  and  otherwise,  the  costs  of  this  cose,  and  the 
reference  to  and  award  by  Mr.  Sancton  Wood,  shall 
be  paid  by  the  defendants. 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
is  not  entitled  to  compensation,  then  judgment  is  to 
be  signed  for  the  defendants  with  coats  of  and 
incident  to  this  cause. 

The  plaintiff's  points  of  arfniment :  1.  That  the 
City_  of  London  Sewers  Act  IBIH  (II  &.  Vi  Vict.  c. 
clxiti.,  local  and  personal)  notwithstanding  its  con- 
taining clnuses  giving  compensation  in  special  cases, 
also  incorporates,  by  the  second  section,  the  general 
provisions  of  the  Lands  Clauses  Consolidation 
Act  ]H4.^,  and  amongst  otherj  section  G8.  2.  That 
the  plaintiff's  houae  is  injuriously  affecled  by 
raising  tho  public  footpatli,  by  placing  earth 
over  his  cellars  and  against  his  house,  and  other 
acts,  as  described  in  the  special  cose,  and  that  he  is 
entitled  to  compensation  for  the  diminutloa  of 
facility  of  access  to  his  house,  and  the  otlier  injuries 
described  in  the  case. 

■'  Tho  defendants'  points  of  argument:— I.  Tliat 
t/ie  plMlntiSu  not  entitled  to  recover  from  the  de- 
'radanti,  either    by  actios  or  under   llie   Lands 


Clauses  Consolidation  Act  IMS,  any  compenndcn 
in  respect  of  all  or  any  of  the  matters  comptaiiwd 
of.  -i.  That  by  the  ISOth  aection  of  the  Citjr  of 
London  Sewers  Act  1848,  the  defendants  weit 
authorised  to  do  the  acts  complained  of,  and  are  not 
made  liable  to  make  compenaation  for  any  damage 
necessarily  arising  therefrom  to  the  plaintiff,  i. 
That  whenever,  by  any  of  the  aectiona  of  the  de- 
fendants'Acts  1848  and  13jl,  the  defendants  an 
authorised  to  do  any  acts,  and  are  to  be  liable  to 
make  compensation  for  any  damage  arising  there- 
from, the  sections  expressly  enact  to  that  effect 
(see,  for  insUnce,  Act  1848,  secU.  53,  153,  156); 
and,  besides  the  I2nth  section  in  question,  therean 
other  sections  which  show  that  the  defendants  an 
not  liable  to  make  compensation  for  some  of  tla 
acts  done  by  them,  although  injury  may  arise  there- 
from (see,  for  instance.  Act  1846,  sects.  I»,  Mti). 
4.  That  the  provisions  of  the  Lands  Clatiaes  Coa- 
soUdation  Act  1843,  incorporated  by  tbe  !nd  section. 
as  qusiifled  by  tlM  Srd  section,  of  tbe  defendaoti' 
Act  of  1848,  do  not  apply  to  the  facU  sUted  in  Ite 
case,  nor  do  they  entitle  the  plaintiff  to  any  con- 
pensation  in  respect  of  any  of  the  alleged  acts  if 
damage.  5.  That  the  acts  allegid  in  the  case  u 
causing  damai;e  to  the  plaintiff  are  not,  nor  are,  no 
is  any  or  either  of  them,  sncli  as  to  entitle  tbi 
pUintiff  to  be  paid  by  the  defendants  any  compa- 
ss tion  for. 

The  clauses  of  the  City  of  London  Sanatory  !■■ 
provement  and  Sewers  Act  (11  &  12  Vict,  c  diiii, 
Local  and  Personkl).  which  were  referred  te  ia  the 
argument  on  both  sides,  and  by  tbe  court  in  thiir 
judgment,  as  material  to  the  dediion  tA  thecsK, 
were  the  following : 

Sect.  2: 

enacted,  that  (or  ths  purpoH  of  eDaliUBi  Oi 
tn  tj>  >n  ^ppoioted  in  pmauoaOA  <A  ibis  *^ 
I V  this  Act  Butbortsed.  ud  to  wv 
into  eiecuUoii  lbs  H'snl  purpoaei  of  thU  ket.  tlie  luss 
ClaiuM  Consolidation  Act  IIUS.  thM  kr  incnqnnM  la 
ind /or.ii  iHri  d/ iAi>  Arl,  and  the  pioTiaoDSof  (b*  Bid  tak 
ClAOSH  ConsaUJatian  Act  shJUlbs  applioalile  to  tbi  pur 
poees  ol  this  Act,  eicept  »  tux  u  the  saiso 
my  ot  them,  an  inconsiatent  with  tUs  Act, 
■Her  dsdued  not  to  «it«ad  ttiareto :  and  ia  ( .  _ 
uld  Act,  tba  commlsaloiien  to  b*  appolnt«d  ia  umijiw 
of  this  Act.  HhoU  he  ileem&l  tbo  prooioten  of  tLe  mv 

Sect.  3: 

FrOTidedKlmrs,  and  be  it  Enacted,  that  the  proviBOBits 
tba  said  Lands  Clauses  Consolidation  Act  cont^Iaeil,  nli£it 
!□  lbs  poTcbuo  and  lakiug  ot  lands  otherwls*  thn  H 
ifieaaieut,  and  slso  the  pio^oni  tbBT«in  eoatainaddas* 
ing-  luidi  not  wuted  to  be  sold,  and  that  '     ~        ' 


•  effect  tbe  pi 


, ._id  tberanhB* 

coDitltuted,  commiaainn-r  j  tor  cnrrjing  this  Act  into  •>«» 
lion,  and  sluill  be  called,  the  Comniisslonan  ol  3tiw>> 
the  citT  ot  LonOon. 

Sect.  120 : 

And  halt  eBBctadthat  it  shall  be  bwfnl  lor  tbt  EM»^ 


nfrom  U 


and  with  S! 
.anaUwoD 


A^\^^c^^b:Ba1^^aTaIulillf  In,  into,  or  thivs|b 
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te  nine  to  be  tnrned  or  altered  in  $uch  a  manner  a$  Huy         Sect.  5  : 

boll  think  proper,  and  all  such  maixxB  and  pipes  as  now  lie,         a   a      \,  it.  v  t    j.  »  j. 

r  iMreafter  dialf  be  laid  underground,  tolfcStaken  up  smi  ,  f^^^®'^^.  **  f^^,  fe  convenient  in  some  «iea  to 

0w  laid  in  snch  places,  mannlr.  and  form  as  thej  shall  iii<»n?orate  with  Acts  of  PMrliament  bereafter  to  be  passed 

^g^lit&t,  some  portion  only  of   the  proTiaions  of  this  Act:  be  it 

^^  therefore  enacted,  that  for  the  purpose  of  mating  anj  such 

By  sect.  53  of  the  said  Act  it  is  made  lawful  for  inooiporation  it  shall  be  sufficient  In  any  such  A!ct  to  enact 

he  commissioners  from  time  to  time  to  cause  to  be  ^IS^^'t'^iSL^r^.'  l^^.,^^S^JSl^^S!!!^^  ?? 

__.^,^,^.^ «        J J  •  1    ii  proposea  to  be  incorporated  (aescribing  such  matter  as  it 

onstructed,  and  made  such  mam  and  other  sewers,  fe  described  in  this  Act  in  the  words  introductory  to  the 

^.,   as  they  shall  think  necessary  in,   under,   or  enactment  with  respect  to  such  matter)  sh^  be  incorpo- 

cross,  all  or  any  of  the  streets  within  the  city,  and  !**?^  ^^  such  Act;  imd thereupon  all  theohrasesand  pto- 

k«w«n«TK   o«i<i  •Xtw^oa   .11    «%n.9A«».wN»«.i   -«,«ii«»/    jp «  visious  of  this  Act  With  rospect  to  tho  matter  SO  Incorpo- 

tirough  and  across  aU  underground  cellars,   &c.,  rated  shall,  save  so  faros  th^shall  be  expressly  variedor 

.nder  any  of  the  said  streets, "  doing  as  little  damage  excepted  by  such  Act,  form  port  of  such  Act,  and  such  Act 

a  may  be,  and  making  full  compensation  for  any  shall  be  construed  as  if  the  substance  of  such  clauses  and 

amage  wilfully  or  negligently  done ;"  and,  if  neces-  ST^rwZhs^Tch  Act?.Su^S*^  "'"^^  *^  ''' 

S^  ^ndTn^Hmfp^tS7.^L'Tnl^^^  "And  with  respect  to  the  purehase  of  Unds  by 

arry,  and  contmue  the  same  into,  or  through,  or  agreement,  be  it  eWjted  as  foUows : " 
nder  any  inclosed  land,  bmldmg,  or  other  place        ^t!  6 .  '^"«'«'~  «»  iv**«wo 

ot  being  a  public  way,  " makmg  full  compensation       P^  J*/  ^v  t  *i..       ;•  *i.      ^  i  *-*    i. 

1  thp  ownpni  and  oornnipni  tfiPrpnf  »» */»  Subject  to  the  provisions  of  this  and  the  special  Act,  it 

3  uie  owners  ana  occupiers  tnereot,    &C.  ^j^^  \^  lawful  for  the  promoters  of  the  undertaking  to 

By  the  Tlst  section  power  is  given  to  the  com-  agree  with  the  owners  of  any  lands  by  the  special  \ct 

lissioners,  or  their  surveyor,  or  inspector,  &c.,  to  authorised  to  be  taken,  and  which  shall  be  required  for  the 

ispect  any  drain,  privy,   or  cesspool  within  the  P^^nposes  of  such  Act,  and  with  ftU  parties  having  any 

..*V*  ^11   -^  vvi     *.«^         •  ^Xj      "A*-"*"    fcuo  estate  or  mterest  in  such  lands,  or  by  this  or  the  special 

ity  at  all  reasonable  tinies  in  the  day  time  after  Act  enabled  to  sell  or  convey  the  same,  for  the  absolute 

MTOnty-f our  hours*  notice  in  writing  to  the  occupier  purchase,  for  a  consideration  m  money,  of  any  such  lands, 

f  the  premises,  or  in  case  of  emergency  without  or  such  parts  thereof  as  they  shall  think  proper,  and  of  all 

otice,  ind  to  cause  tiie  ground  to  be  opened  in  any  «^^  ^  interest  m  such  lands  of  wha\  kind  s<^ver. 
lace  tiiey  shall  think  fit  "  doing  as  h^tle  damage      .  Then  follow  other  sections  up  to  sect.  16,  mclu- 

s  may  be,"  &c.,  and  "full  compensation  shaU  be  "T?^^/®*".?*®  **^'^?  ..u^'       u  ^  *  i  • 

lade  by  them  for  all  damages  ot  injuries  done  or      ,V^°^  !!^^  '^^Pf^*  ^"i  ^^^  purchase  and  taking 

ccasioned  by  the  opening  of  any  such  drain,  privy,  ^^  J*?^  otherwise  than  by  agreement,  be  it  enacted 

f  CCSSDOOl.*'  ^^  lOilOWS  ! 

By  sect.  153,  buildings  projecting  beyond  tiie  .  Then  foUow  under  that  heading  sects.  16  to  68, 

egiiar  line  of  the  street  &i.,  when  taken  down  to  ""^'"i^e,  sect.  68  bemg  in  the  words  following : 
e  rebuilt  are  to  be  set  backwards  to  such  a  line  and      J^  *°7  P*?*y  "ball  be  entitled  to  compensation  in  reroect 

.   .^/.i.  »*«»»r«.  ».  ♦u^  .^».»«:.«:^.«»..  -u-ii  A' t.  of  «nj  isnds,  or  of  any  mterest  therem,  which  shall  been 

a  such  manner  as  the  commissioners  shall  direct,  tak«  for,  or  injuriously  affecUd  by,  the  execution  of  the 

he  commissioners  "  making  full  compensation  to  works,  and  for  which  the  i>romoters  shall  not  have  mode 

he  owner  of  such  buildings  for  any  damage  which  satisfaction  under  the  provisions  of  this  or  the  special  Act, 

0  mo V  diiafnin  fhowkViv  »>                    ^             o  ^        ^^  incorporated  therewith,  and  if  the  compensation 
e  may  Busiain  inereoy.  claimed  in  such  case  shall  exceed  the  sum  of  SOL,  such 

By  sect.  lo6 :  With  regard  to  projections  or  ob-  party  may  have  the  same  setUed,  either  by  arbitration,  or 

tractions  erected  in  front  of  any  house,  &c.,  in  any  oy  the  verdict  of  a  jury,  as  he  shall  think  fit ;  and  if  such 

treet  before  the  commencement  of  the  Act,  the  i?^. '^^'Lw  ^-^  tlie  same  settled  by  arbitration,  it 

r«.«.n;..;.%.«»*o  «^  A.»*^»A.»<9  *r.  «««-*  *.k«  —  J^«  ♦«  "baM  be  lawful  for  him  to  give  notice  m  writing  to  the  pro- 

ommissioners  are  empowered  to  cause  the  same  to  motens  of  the  undertaking  of  such  his  desire,  statinj  in 

e  removed  or  altered,  "  and  shall  make  reasonable  such  notice  the  nature  o!  the  interest  in  such  limd  in 

ompensation  Cto  be  ascertained  in  case  of  dispute  rospect  of  which  he  claims  compensation,  and  the  amount 

w  anv  inaticfi  in  mnnner  bv  thin  Ar»t  dirprtMl^  An  ^  compensation  so  chiimed  therein ;  and,  unless  the  pro- 

Y  any  jusuce  in  manner  oy  ims  aci  aweciea;  to  moters  of  the  undertaking  be  willing  to  pay  the  amount  of 

▼ery  person  who  shall  mcur  any  loss  or  damage  by  compensation  so  claimed,  and  shaU  enter  into  a  written 

adl  remOTal.**  agreement  for  that  purpose  within  twenty-one  days  after 

By  sect.  159.  If  the  owner  of  houses,  &c.,  in  a  ^f  !!5?iPL'i'„*H  !S?«^  h?  ISS.Si^^J;J^ll®m^^^^ 

•  ^  ..  ^i.«        jai.  ••  the  same  shall  be  settled  by  arbitration  in  tne  manner 

oinous  state  cannot  be  found,  tne  commissioners  herein  provided;  or,  if  the  party  so  entitled  as  aforesaid 

lay  take  such  house,  &C.,  "  making  compensation  desire  to  have  such  question  of  compensation  setUed  by  a 

>  the  owner  of  such  house,  &c.,  in  the  manner  pro-  i^I»  j*  shaU  be  lawful  for  himto  give  notice  in  writing  of 

ided  by  the  Lands  CUuses  ConsoUdation  Act  1845,  Sii^lu^^Lti^cula^™  rX!!?5df  and  •unS2^?h5^' 

1  the  case  of  lands  taken  otherwise  than  with  the  meters  of  the  undertaking  be  willing  to  pay  the  amount  of 
DDSent  of  the  owners  and  occupiers  thereof."  compensation  so  claimed,  and  enter  into  a  written  agree- 
By  sect.  166.  "  Full  compensation  "  is  to  be  made  ™fnt  f or  that  purpose,  they  shall,  witjdn  twenty.one  days 
r^'r  III       V^     1    *t  J        5^  "r      i    .          au    *"*"^  after  the  receipt  of  such  notice,  issue  their  warrant  to  the 

at  Ot  tne  rates  levied  under  the  Act,  as  the  com-  sheriff  to  summon  a  jury  for  settling  the  same  in  the  man- 

lissioners  shall  order  and  direct,  to  all  persons  SUS-  ner  herein  provided,  and  in  default  thereof  they  shall  bo 

uninganydamage  by  thelossor  diminution  in  value  ^^^^  to  pay  to  the  porty  so  entitied  as  aforesaid  the 

r  *k<J;*  ^fflrw^  „^/1a»  ♦!,«  •«»»»*<>  ^f  *\yi»  A«*.     *u^  amount  of  compensation  so  claimed,  and  the  same  may  be 

f  their  offices  under  the  powers  of  this  Act;  the  ^ooverod  by  l5m,  witii  costsTby  action  in  any  of  Uie 

mount  m  case  of  dispute  to  be  settled  by  arbitra-  Superior  Courts. 
on,  as  provided  by  the  Lands  Clauses  Consolida-        ^         ^  « 

on  Act  1845.  Keane,  Q.C.  appeared  to  argue  the  case  on  the 

ge^  236 :  P^^  ^^  ^hc  plaintiff,  and  contended  that,  either  by 

And  be  it  exacted,  that,  in  all  cases  where  tiie  amount  of  ^^7  o^  action,  or  by  the  mode  of  obtaining  compen- 

ly  dMnaoes,  costs,  or  expenses,  is,  by  this  Act,  directed  to  sation  directed    by  the    Act    of    Parliament,    the 

)  aaeertained,  or  recovered  in  a  summary  manner,  or  any  plaintiff  was  entitled   to  recover  damages  for  the 

f^^A^^J  ^ZSST^'  'SZJSl^^''ii^t^J^  ^  injuries  occasioned    to  him  by  tiie  works   of  the 

umL   ana  the  metnod  oi    ascertaining  the  amount,  or  _  *.     ,     ,         _,,       «     ,  ^4.'^_   «^«    „„„„.!„_„.... 

lEracing  the  payment  thereof,  is  not  provided  for,  such  defendants.      The  first  question  for   consideration 

nonnt,  in  case  of  dispute,  lOtiall  be  ascertained  and  deter-  was  whether  or  not   the  City  Sewers  Act  1848 

Inad  by  any  justice:  and  if  the  amount  so  ascertoined  be  (U  &  12  Vict.  C.  clxiii.,  local  and  personal),  which 

2SSiX^~rrSr3t^'^ffl^?,£;j  t*  wouW  caU  the  local' Act,  incorporated  «,  rjuch 

)  recovered  by  distress  of  the  eoods  of  the  commissioners,  of  the  68th  section  of  the  Lands  Clauses  Uonsolida- 

•  other  part^  liable  as  aforesaid,  and  any  justice,  on  appli-  tion  Act  1845  (8  &  9  Vict.  C.  18)  as  was  sufficient 

itiom  sfiall  issue  his  warrant  accordingly.  ^^^  ^^^  purpose  of  the  plaintiff's  obtaming  compen- 

The  following  are  the  clauses  and  sections  of  the  sation.     By  sect.  2  of  the  local  Act  the  general 

aods  Clauses  Consolidation  Act  1845  (8  &  9  Vict,  provisions  of  the  Lands  Clauses  Act  were  incor- 

18),  which  were  relied  on  on  both  sides  respec-  porated  with  the  local  Act,  and  were  to  be  applicablo 

rely,  as  material  in  the  case,  and  which  ate  to  the  purposes  thereof,  except  %» l«t  ^^  ^x^So.^-^^- 

fenod  to  in  the  judgment;  Ylwona  lilioxilLd  \>^  SiM^TwaaXKiiX  ^<awwS&i^^t  ^^^fis.^ 
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be  thereby  declared  not  to  extend  thereto.  By 
sect.  '6  of  the  local  Act  it  was  provided  that  the  pro- 
yisions  of  the  Lands  Clau.<>es  Act  relating  to  the 
'*takinpr  and  purchaeie  of  land  otherwise  than  by 
agreement,"  &c.  should  not  extend  to  the  said  local 
Act.  Clauses  10  to  03  inclusive  in  the  Lands 
Clauses  Act  came  under  the  general  heading, 
"with  respect  to  the  purchase  and  taking  of 
lands  other  wise  than  by  agreement,"  and  re- 
lated to  such  taking'  and  purchase;  but,  by 
the  ln«t  of  that  series  of  sections,  sect  CS,  the  mode 
of  obtaining  compensation  to  which  any  party  would 
be  entitled  in  respect  of  any  lands  or  of  any  interest 
therein  which  shonbl  have  been  taken  for,  "  or  inju- 
riously afFectod  by,"  the  execution  of  the  works  autho- 
rised by  the  local  Act,  and  for  wiiich  the  promoters 
of  the  uiiilertuking  sliould  not  have  made  satisfac- 
tion under  the  provisions  of  the  Act,  was  specified 
and  pointed  out.  ^^ect.  CS.  therefore,  was  directed 
not  simply  to  the  case  of  lands  *'  taken  and  pur- 
chased otherwise  than  by  agreement,"  but  also  to  the 
case  of  lands  an«l  premises  "  injuriously  afiFected"  by 
works  such  as  those  in  the  present  case ;  and.  con- 
sequently, so  much  of  swt.  08  as  related  to  lands 
'*  injuriously  affected"  did  not  fall  within  the 
enactment  of  sect.^t  of  the  local  Act,  prohibiting  the 
extension  of  the  provisions  of  the  public  Act  to  the 
local  Act.  [Cleasbt  15.  referred  to  sect.  r>  of  the 
Lands  Clauses  Act  lb4.'».]  The  plaintiff's  premises 
had  undoubtedly  been  *•  injuriously  affected"  by  the 
alteration  of  the  level  of  thestn^et,  and  he  was  entitled 
to  recover  compensation  under  sect.  Od  of  the  Lands 
Clauses  Act,  notwithstanding  the  fact  that  the  local 
Act  contained  clauses  expressly  giving  compensation 
in  certain  specitied  cases,  lie  cited  Beckett  v.  The 
Midland  Hail  way  Company,  17  L.  T.  Kep.  N.S.  400; 
37  L.  J.  11,  C.  P. ;  L.  Kep.  8  C.  P.  82,  and  was  then 
stopiKrd  by  the  court  who  culled  upon 

Brown,  Q.C  (with  whom  was  ./.  0.  Griffits)  for 
the  defendants,  contra  to  su])port  his  case.  The 
question  was,  whether  the  plaintiff  was  entitled  to 
compensation  for  the  damage  alleged  by  him  to  have 
been  suffered  from  the  works  of  the  defendants,  or 
whether  he  must  not,  in  common  with  his  neigh- 
bours, take  the  general  improvement  of  the  street, 
and  the  district,  resulting  from  such  works,  as  a  set- 
off against  such  damage  ?  llic  damage  in  question 
was  not  an  injury  within  the  contemplation  of  the 
Legislature,  and  the  plaintiff  was  not  entitled  to 
recover,  eitlier  by  action,  or  otherwise  under  the 
Lands  Clauses  Act  18115,  any  compensation  from 
the  defendants  in  tespect  of  any  of  the  works  in 
question.  In  the  first  place,  these  works  were  done 
under  the  express  authority  of  the  120th  section  of 
the  local  Act,  which  containeil  no  provision  making 
the  defendants  liable  for  any  damage  necessarily 
arising  from  their  execution,  and  so  therefore  the 
plaintiff  must  fail.  And  again,  in  every  instance 
where,  by  their  local  Act,  tlie  defendants  were  em- 
powere<l  to  "injuriously  affect"  private  property, 
express  provisions  for  their  making  compensation  for 
Buch  injury  were  containe<l  in  the  Act  itseif.  Sects. 
53,  71.  1  "lo,  150, 150,  100,  were  instances  of  cases  in 
irhicli  express  compensation  was  awanled  by  the 
Act  in  the  various  cases  specified  in  those  sections. 
It  was  clear,  therefore,  he  contended,  that  no  com- 
pensation was  intended  by  the  Legislaturo  to  be 
given  in  such  a  case  as  the  present.  If  any  injurj'  were 
sustained  by  the  plaintiff  he  must  be  held  practically 
to  have  received  comjKinBation  by  the  general  im- 
provement of  the  street.  And  sects.  154  and  155  of 
the  local  Act  showed  that,  even  in  certain  cases 
where  injury  arose  from  the  acts  of  the  defendants, 
they  wert;  not  liable  to  make  any  comiK^nsation.  As 
to  the  plaintiff's  remedy  by  action,  that  point  was 
given  up  by  the  other  side :  and  it  was  8ubmitti.Kl 
thst  the  plaintiff  was  not  entitled  oven  to  any  com- 


pensation by  the  other  modes  pointe<l  ont  by  the 
Act.  To  give  compensation  in  such  a  case,  would 
have  a  tendency  to  put  a  stop  to  public  improve- 
ments. But  if  the  court  should  think  that  the 
plaintiff  was  entitled  to  some  compensation,  then 
the  question  for  their  Lordships  would  be  for  which 
of  the  various  items  or  heads  of  claim  was  he  to 
entitled  ?  *'  Being  overlooked  "  was  clearly  not  good 
as  a  ground  or  claim  of  compensation,  nor,  he  sub- 
mitted, was  the  access  or  approach  to  the  house 
being  rendered  a  little  more  or  less  difficult :  {Ridai 
V.  The  Metrftpolitan  Railway  Comjtany,  in  the  Iloofle 
of  Lords,  10  L.T.  Kep.  N.  S.  542;  3C  L.  J.  205, 
il-  B. ;  L.  Rep.  2  Eng.  &.  Ir.  App.  175.)  He  referrad 
also  to,  and  relied  upon,  sects.  23G  and  239  of  the 
local  Act. 

Kf.anr.^  Q.  C,  replie<l  and  cited  Gnttl-cs  ca*f,  in 
Chancery  {The  East  and  West  India  Docks  md 
Binninqham  Railwai/  ComjHiny  v.  Gattke^y  3  M.  &  G. 
155 ;  20  L.  J.  217  Ch. :  and  urged  that  it  coaU 
not  be  supposed  that  the  Legislature  contemplated 
the  Commissioners  of  Sewers  doing  injury  by  their 
works  to  individuals  without  making  any  compen- 
sation for  such  injury. 

aVor.  IC— Kellt,  C.B. — In  this  case  the  plaintiff 
claims  compensation  against  the  commissioncn 
under  the  City  of  London  Sanatory  Improvement 
Act,  for  certain  damages  which  he  alleges  he  has 
sustained  by  reason  of  his  premises  having  been 
'*  injuriously  affected  "  by  the  commissioners  baring 
elevated,  above  its  former  level,  tlie  pavement  imme- 
diately opposite  his  house,  by  which  the  acoesi 
through  two  doors  of  two  bars,  which  were  on  the 
premises  of  the  plaintiff,  had  been  obstructed  for  ft 
time,  and  certain  alterations  by  means  of  steps 
upwards  or  downwards,  to  the  house  had  become 
necessary.  Now  we  are  of  opinion  that  the  plaintiff 
is  entitled  to  compensation.  It  appears  that  the 
Act  which  has  been  called  the  local  Act,  that  is  to 
say,  the  City  Sanator}'  Improvement  Act  (11  &  IS 
Vict.  c.  clxiii.,  local  and  personal),  by  the  second 
section,  expressly  incorporates  the  Lands  Clansei 
Consolidation  Act  1845,  and  in  the  OSth  section  of 
the  Lands  Clauses  Consolidation  Act  we  find  that  pro* 
vision  is  made  that  "  If  any  party  shall  be  entitled 
to  any  compensation  in  respect  of  any  lands,  or  of 
any  interest  therein  which  shall  have  been  taken 
for,  *  or  injuriously  affected  by,'  the  execution  of 
the  works,  and  for  which  the  promoters  of  the 
undertaking  shall  not  have  made  satisf action,"  the 
compensation  may  be  recovered  cither  by  means  of 
an  arbitration  or  an  inquiry  before  a  jury  at  the 
pleasure  of  the  party  whose  premises  have  bcea 
injuriously  affected.  Now  it  is  admitted  that  these 
premises  have  been  ''injuriously  affected,"  and 
therefore,  if  the  Act  had  stopped  there,  there  cooid 
be  no  doubt  that,  imder  the  operation  of  the  2nd 
section  of  the  City  Sanatory  Act  and  of  the  6Sth 
section  of  the  Lands  Clauses  Consolidation  Act* 
which  is  incorporated  by  that  2nd  section  in  the 
Sanatory  Act,  the  claimant  would  be  entitled  to 
com|)ensation,  not  indeed  by  action,  for  I  believe  I 
may  say  that  we  are  all  of  oi>inion  tliat  no  action 
would  lie,  bnt  under  the  special  provisions  of  the 
Lands  Clauses  Consolidation  Act,  that  is  by  means 
of  an  inquiry  before  a  jury.  But  it  is  contended  by 
Mr.  Brown,  in  the  first  place,  that  this  remedy 
is  taken  away,  and  that  the  plaintiff  is  not 
entitled  to  compensation  at  all  by  Peason  of 
the  provisions  to  be  found  in  the  3rd  section 
of  the  Sanatory  Act,  which  is  to  this  effect: 
'^J^rovided  always,  and  be  it  enacted,  that  the  pro- 
visions in  the  said  Lands  Clauses  Conaoliditian 
Act  containeil,  relating  to  the  purchase  and  taiiag  of 
iand  otherwise  than  hy  ayrfementy**  aud  certun  omcr 
^  heads  of  damage  and  compensation,  to  vludi  I 
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aeed  not  now  refer,  *'  shall  not  extend  to  this  Act, 
X  to  the  purposes  thereof."  Now,  if  we  look, 
not  only  to  the  literal  meaning,  but  to  the  plain 
md  ordinary  interpretation  and  construction  of 
this  provision,  it  is  simply  this,  whereas,  by  the 
lecond  section,  the  whole  of  the  Lands  Clauses 
Consolidation  Act  is  at  once  incorporated  into  this 
Smnatory  Act,  by  this  third  section  an  exception  is 
introduced  of  such  of  the  prorisions  of  the  Lands 
[Clauses  Act  as  relate  to  "  the  purchase  and  taking 
>f  lands  otherwise  than  by  agreement."  The  pre- 
lent  case  is  clearly  not  within  that  exception.  It 
B  not  a  claim  for  "the  purchase  or  taking  of 
and  otherwise  than  by  agreement,"  or  for  the  pur- 
chase or  taking  of  laad  at  all.  It  is  a  claim  for  the 
lania^c  resulting  from  the  "  injuriously  affecting  " 
he  plaintiff's  land  or  premises,  and  therefore  clearly 
B  not  witiiin  this  exception ;  I  mean  that  such 
s  the  literal  interpretation  of  the  words  used.  But 
:hen  ]VIr.  Brown  has  contended  that  under  another 
lection  of  tiic  Lands  Clauses  Act  it  is  clear,  as 
»  says,  that  by  virtue  of  this  exception  wo  must 
reject  the  claim  to  compensation  for  **  injuriously 
i£fecting  '*  the  plaintiff's  premises.  That  section  is 
he  5th  solution  of  the  Lands  Clauses  Act,  which  says, 
*  And  whereas  it  may  be  convenient  in  some  cases, 
o  incorporate  with  Acts  of  Parliament  hereafter  to 
le  passed  some  portion  only  of  the  provisions  of  this 
kctf  be  it  therefore  enacted,  that  for  the  purpose 
>f  making  any  such  incorporation,  it  shall  be  suffi- 
aent  in  any  such  Act,  to  enact  that  the  clauses  of 
this  Act,  with  respect  to  the  matter  so  purposed  to 
be  incorporated"  (and  here  are  the  words  upon 
vhich  Mr.  Brown  relies,  "  describing  such  matter  as 
it  is  described  in  this  Act,  in  the  words  introductory 
k>  the  enactment  with  respect  to  such  matter)  shall 
ye  incorporated  with  such  Act,  and  thereupon  all  the 
dauscs  and  provisions  of  this  Act,  with  respect  to  the 
matter  so  incorporated,  shall,  save  so  far  as  they  shall 
be  expressly  varied  or  excepted  by  such  Act,  form  part 
)f  such  Act."  Now,  in  the  first  place,  tliat  relates 
>bTiously  to  an  exception  which  excludes  from  the 
jocal  Act  (the  City  Sanatory  Act  in  the  present 
ztLae)  some  provisions  of  the  Lands  Clauses  Con- 
lolldation  Act,  but  it  applies  to  the  incorporating 
act  the  whole  Act  but  certain  provisions  of  the 
Lands  Clauses  Consolidation  Act,  and  it  amounts 
limply  to  this,  that  had  the  Legislature  intended  to 
incorporate  only  the  several  clauses  which  are  com- 
prised under  the  heading  which  immediately  pre- 
xdes  the  16th  section  of  the  Lands  Clauses  Act, 
(hey  might  have  done  so  in  these  words,  *^  That  so 
noch  of  the  Lands  Clauses  Act  as  relates  to  the 
purchase  and  taking  of  land  otherwise  than  by 
igrecment  shall  be  incorporated  in  this  Act ;"  and, 
lo  doubt,  under  that  provision,  all  the  several 
lections  and  enactments  which  immediately  follow, 
uid  are  comprised  within  this  heading,  would  have 
>een  incorporated.  But  then  this  third  section  has 
ao  application  at  all  to  the  present  case.  The 
question  which  arises  here  is,  whether  this  is  a 
sUum  *'  for  the  purchase  or  taking  of  land  otherwise 
Aian  by  agreement."  If  it  be,  it  is  by  that  third 
lection  excluded  from  the  operation  of  the  provi- 
lions  of  the  Lands  Clauses  Consolidation  Act, 
>therwise  it  is  not  so  excluded.  If  it  be  a  claim 
relating  not  to  "  the  purchase  or  taking  of  land 
otherwise  than  by  agreement,"  but  to  the  **  in- 
uriously  affeeting"  of  the  land  itself,  it  is  not 
ritbin  the  exception,  and  the  plaintiff  is  un 
krabtedly  entitled  to  compensation.  Then  Mr. 
Srown  has  referred  ns  to  a  number  of  sections  in 
iw  Sanatory  Improvement  Act,  in  which  we 
ind  provisions  entitling  the  owners  or  occupiers 
if  premises  to  compensation  for  injuries  which 
ire  of  various  kinds,  as  enumerated  in  the  several 
lections  to  which  we  have  been  referred.  When  we 
ook  to  these  sections,  they  appear  to  be  for  the  [ 


most  part — I  do  not  say  entirely  and  in  all  cases, 
but  chiefly — cases  of  some  temporary  damage, 
which  may  or  may  not— possibly  which  may — but 
which,  in  most  of  these  cases,  would  not  be  held 
to  injuriously  affect  the  premises  in  question, 
such,  for  example,  as  the  taking  of  the  soil  of  a 
garden,  or  of  a  yard,  in  order  to  carry  a  drain 
underneath.  That  may  be  a  work  which  might 
occupy  some  five  or  six  days,  and  the  execution  of 
which  would  be  attended  with  some  inconvenience 
to  the  occupier  of  the  premises,  or  it  might  not ; 
and  whenever  the  work  should  be  executed  and  the 
sewer  laid  down,  the  wall  would  be  restored  to  its 
original  condition,  and  no  injury  whatever  would  bo 
done  to  the  premises  so  as  to  come  within  the 
language  of  this  Act  of  Parliament  as  ''  injuriously 
affecting  "  those  premises.  Or  the  taking  up  of  a 
cellar  which,  if  it  happened  to  be  one  that  was  not 
used,  would  really  be  no  damage  at  all,  or  an  act 
which  it  would  be  possible  to  say  would  cause  injury 
to  be  done  to  the  premises.  On  the  other  hand, 
there  might  be  cases  in  which  the  taking  up  of  the 
soil  of  a  cellar,  which  was  used  by  a  wine  and  spirit 
merchant,  might  be  attended  with  very  considerable 
damage  during  the  time  that  the  cellar  was  laid 
open  and  the  works  were  continuing.  Those  arc  all 
cases  in  which  special  provisions  arc  made  for  par- 
ticular kinds  of  limited,  and  generally  temporary, 
injury,  w^hich  might  or  might  not  come  under  the 
general  language  of  Uie  Lands  Clauses  Consolidation 
Act,  and  which  therefore  lie  under  special  pro- 
visions for  exception  under  the  local  Act.  They 
have  no  application  to  a  case  that  is  clearly  within 
the  Lands  Clauses  Consolidation  Act,  and  which, 
being  of  frequent  and,  we  may  say,  of  universal 
occurrence  whenever  any  extensive  improve- 
ments ore  effected  within  a  city  or  a  town, 
are  made  the  subject  of  the  general  provisions 
which  are  introduced  into  the  Lands  Clauses  Con- 
solidation Act,  and  which  are  incorporated  in  tlie 
City  Sanatory  Act  in  question.  I  think,  therefore, 
it  is  clear  that  the  claimant  is  entitled  to  compen- 
sation. Then  we  are  asked  to  point  out  in  respect 
of  what  particular  damages  or  injuries  the  plaintiff 
is  entitled  to  compensation,  whether  for  any  sus- 
pension of  his  trade,  and  other  minute  matters  of 
that  description.  I  think  that,  looking  at  the 
language  of  this  case,  we  are  not  called  upon  to 
enter  into  that  question.  I  am  of  opinion,  and  I 
doubt  not  that  my  learned  brothers  are  of  the  same 
opinion,  that  this  is  a  clium  for  compensation  under 
the  Lands  Clauses  Consolidation  Act,  by  reason  of 
the  premises  of  claimant  having  been  **  injuriously 
affected,"  and  tlie  remedy  which  is  given,  and  to 
which  we  think  him  entitled,  is  to  have  a  jury  sum- 
moned, and  be  appointed  to  enquire  into  the  amount 
of  damage  which  he  has  sustained,  by  reason  of  his 
premises  or  his  property  having  been  "  injuriously 
affected."  They  would  have  no  other  direction  or 
precept  for  their  government  and  guidance  than 
simply  the  introduction  of  these  words;  the  pre- 
cept would  be  to  empanel  a  jury  to  inquire  into 
and  assess  the  damage  resulting  from  the  claimant's 
premises  having  b^n  "injuriously  affected"  by 
means  of  the  elevation  of  the  pavement  under  the 
circumstances  in  question.  We  think  that  he  is 
entitled  to  that  compensation,  and  as  he  has  very 
wisely  and  properly  substituted  for  a  jury  an 
arbitrator  of  his  own  choice,  in  which  choice 
the  defendants  (the  commissioners)  concur,  I 
think  it  sufficient  that  we  should  hold  him 
to  be  entitled  to  such  compensation  by  proceed- 
ing under  the  Lands  Clauses  Consolidation  Act,  by 
reason  of  his  premises  being  "  injuriously  affected." 
The  particular  kind  of  damage  and  the  amount  of 
damage  will  have  to  be  in  the  consideration  of  the 
arbitrator.  We  think,  therefore,  that  there  in»a.<.Vi<Si 
judgment  ioi  tii^  i5^\a2k»!CifiL  m  >Jaa  -«^^^  xi.^^^.^''^ 


280 


MAGISTBATES'  OASES. 


Ex.] 


Ferrar  v.  The  Ck>]on88iONER8  of  Sbwers  or  thb  Citt  or  Loitdov. 


[Ex. 


teniis,  and  to  the  extent  which  I  have  stated,  bat 
not  that  he  is  entitled  to  maintain  this  action,  or 
any  action.  I  am  clearly  of  opinion  that  he  is  not, 
but  that  he  is  entitled  to  compensation  under  the 
Lands  Clauses  Consolidation  Act,  and,  consequently, 
to  raise  before  the  arbitrator  any  question  in  pur- 
suance of  the  terms  of  this  statute. 

PiGOTT,  B. — I  am  of  the  same  opinion,  and  I 
quite  agree  with  the  view  which  my  Lord  has  pre- 
sented, with  reference  to  the  sections  of  this  local 
Act  of  Parliament.  I  think  that  no  action  can  be 
brought,  because  the  works  have  been  done  under 
the  powers  of  the  local  Act ;  sect.  120,  giving  power 
to  raise  the  streets,  but  it  does  not  give  any  express 
compensation,  and  I  should  expect,  where  power  is 
given  by  an  Act  of  Parliament  to  do  works,  which 
may  very  much  injure  private  property,  prima  facie 
to  find  that  compensation  would  be  provided  in 
some  way  or  other  for  the  person  who  is  thus 
injured ;  and,  therefore,  it  becomes  important  to 
see  whether  there  is  such  compensation  to  be  had, 
either  under  the  local  Act  or  under  the  general  Act 
which  is  incorporated  with  it.  Now  it  is  admitted 
that  the  plaintiff's  house  is  very  much  affected,  or, 
at  all  events,  that  it  is  affected.  I  say  nothing 
about  the  extent  or  the  degree.  Mr.  Brown  has 
argued  that  there  is  an  equivalent  which  the  plain- 
tiff would  have  even  if  he  got  no  compensation  in 
money,  namely,  that  the  street  would  be  improved 
by  what  the  defendants  have  done,  and  that  he 
would  have  the  benefit  of  that  improvement.  I 
think  we  cannot  give  effect  to  any  such- doctrine  as 
that  of  equivalent  advantage.  The  plaintiff  is  a 
person  who  will  be  called  upon  to  pay  his  rates, 
and  he  is  therefore  entitled,  as  the  rest  of  his 
neighbours  are,  to  the  benefit  produced  by  the 
rates,  to  which  he  is  a  contributor.  Therefore  the 
doctrine  of  equivalents  must  be  put  out  of  the 
question,  unless  the  Legislature  have  clearly  and 
plainly  dealt  with  the  property  in  a  way  that  can- 
not be  resisted,  and  showing  that  it  was  intended  that 
an  equivalent  should  be  accepted  for  the  injury  done. 
But  I  tliink  there  is  nothing  of  the  kind  to  be  found 
here.  Then  comes  tlie  question  which  really  arises 
under  sects.  2  and  3  of  the  local  Act.  By  sect.  2  it 
is  clear  that  the  Lands  Clauses  Act  is  incorporated 
with  the  local  Act.  Then  comes  the  question,  after 
it  has  been  incorporated  in  these  general  terms, 
what  part  is  excepted.  In  order  to  discover  that, 
wo  must  look  at  sect.  3,  and  there  we  have  it  that 
these  provisions,  **  relating  to  the  taking  and 
purchasing  of  land  otherwise  than  by  agree- 
ment," shall  not  extend  to  this  Act.  That  being 
the  plain  language,  are  we  to  construe  it,  as  if  it 
had  said  not  only  **  relating  to  the  purcliase  and 
taking  of  land  otherwise  than  by  agpreement,"  but 
also  to  "land  injuriously  affected,"  the  provisions 
as  to  that  matter  shall  not  extend?  Mr.  Brown 
has  said  that  we  are  to  do  so,  because,  first  of  all, 
of  the  language  of  sect.  5  of  the  general  Act.  My 
Lord  has  pointed  out  how  that  section  does  not 
apply  in  such  a  case.  It  is  not  a  case  here  of  incor- 
porating the  terms  of  the  general  Act,  but  of  what 
is  excepted  ;  and  we  are  not  therefore,  as  it  seems 
to  me,  at  all  encumbered  or  trammelled  by  the 
provisions  of  that  5th  section.  Then  Mr.  Brown 
says  if  we  look  to  the  several  clauses  to  which  he 
referred  us,  we  shall  find  that  the  intention  of  the 
Legislature  in  the  local  Act  must  have  been  to 
except  not  only  the  provisions  with  respect  to  the 
taking  of  lands,  but  also  those  respecting  the 
injuriously  affecting  lands.  I  think  my  Lonl  has 
pointed  out  that  if  we  look  carefully  to  the  sections, 
one  after  another,  to  which  Mr.  Brown  has  referred 
us,  they  will  be  found  to  relate  to  exceptional 
matters,  which  require  a  special  notice  in  the  local 
Act,    Aa  Ma  iUiutntion,  in  sect.  53,  to  which  Mr. 


Brown  referred  particularly,  there  ia  a  case  of  eoBh 
pensation  given  for  wilful  damage ;  that  is  not  ttking 
land  for  the  purposes  of  the  commissionert'  business 
nor  is  it  simply  "injuriously  affecting,*'  but  it  is  fort 
wilful  damage.  For  that  there  ia  compensation  givea 
and  a  mode  of  assessing  it  before  a  magistiate. 
Then  there  is  a  case  where  a  projecting  boildiag 
may  be  taken  down.  Excepting  from  the  locil 
Act,  the  provisions  with  reference  to  the  taking  of 
lands,  it  was  necessary  to  provide  for  that,  Tben. 
further,  sect.  159  enables  the  commissionen  to 
take  lands  for  some  purposes.  That  also  vn 
necessary  to  be  provided  for,  and  therefore  none  of 
these  sections  throw  any  light  upon'the  matter,  ii 
it  seems  to  me.  They  do  not  carry  out,  and  tii^ 
throw  no  light  upon,  Mr.  Brown's  argumeot. 
Then  we  come  to  sect.  120,  under  which  this  woA 
was  done.  There,  there  is  clearly  an  authority  to 
do  works  which  may  injuriously  affect  land.  U 
there  had  been  any  campensation  giren  there,  or  if 
in  any  other  instance  where  an  injurious  aff^ctioB 
results  from  the  operation  of  the  Act,  compenn- 
tion  had  been  given,  it  would,  in  my  jadgmat, 
have  very  much  advanced  Mr.  Brown*s  aigament 
But,  instead  of  that  being  the  case,  the  commissioiMB 
may,  on  the  contrary,  do  these  works  by  the  pro* 
Tisions  of  sect  120 ;  they  maj  "injuriously  affect' 
land,  and  there  is  an  entire  silence  as  to  any  cob- 
pensation  to  be  given  to  the  person  whose  lanl  is  is 
injuriously  affected.  That  would  rather  seem  to 
me  to  point  in  a  direction  contrary  to  Mr.  Brovn^ 
argument  and  contention,  and  to  show  that  Isnd 
injuriously  idfected  may  be  compensated  for  subject 
to  the  provisions  of  the  genend  Act,  and  so  thit 
this  provision  was  incorporated  into  the  local  Ad 
That  is  the  conclusion  at  which  I  have  arrived,  sod 
I  am  quite  sure  that  it  is  in  furtherance  of  the 
justice  of  the  case. 

Cleasbt,  B. — I  am  also  of  the  same  opinion.  Tliii 
is  not  a  case  for  an  action,  because  the  act  done  ii 
made  lawful  by  the  1 20  th  section  of  the  special  Act,  snd 
therefore  whatever  danu^^  may  have  resulted  fnn 
it,  the  act  was  lawful.  It  is  not  actionable  because  it 
is  damnum  absque  injur  ia.  Then  the  other  question 
is  whether  the  plaintiff  is  entitled  to  compenss^ 
or  not.  I  am  of  opinion  that  he  is,  because  I  think 
that  the  Lands  Clauses  Consolidation  Act  is  ioeor- 
porated,  or  rather  those  provisions  of  it  are  appli- 
cable to  this  case  which  relate  to  compensation  for 
injuriously  affecting  land.  I  will  deal  with  the 
matter  very  shortly.  The  2nd  section,  after  mskinf 
use  of  the  word  "incorporated,'*  has  these  wonb 
also,  so  as  to  get  rid  of  any  technical  argument 
arising  from  the  use  of  the  word  *'  incorpOTated," 
"  and  the  provisions  of  the  Lands  Clauses  Coeolidsr 
tion  Act  shall  be  applicable  to  the  purposes  of  thii 
Act,  except  so  far  as  the  same  provisions  or  any  of 
tliem  are  inconsistent  with  this  Act,  or  are  herein- 
after declared  not  to  extend  thereto."  Therefoe 
we  have  the  express  enactment  that  all  the  pio* 
visions  shall  be  applicable  to  the  subject  mstto; 
unless  there  is  something  afterwards  to  show  tbit 
they  are  not  to  be  applied  to  it.  We  must  thee  eee 
what  effect  is  to  be  given  to  the  3rd  section.  Tfait 
section  says  that  the  provisions  in  the  said  Linds 
Clauses  Consolidation  Act  contained  relating  to 
the  purchase  and  taking  of  land  "otherwise  thsn  by 
agreement"  shall  not  extend  to  the  special  Act. 
There  no  doubt  may  be  some  ambiguity  as  to 
what  the  effect  of  that  is,  but  let  us  look  to  wfast 
is  connected  with  that  part  of  the  Act  of  Fa^ 
liament,  and  see  what  the  construction  of  these 
words  is.  Now  if  we  go  on  through  the  section,  ve 
find  that  it  has  reference  to  the  actual  taking  of 
land  otherwise  than  by  agreement,  because  it  gMi 
on,  and  I  am  quite  entitled  to  read  one  part  vith 
the  assistance  of  another,  "and  also  the  pfori- 


Ex.] 
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tfona  therein  contAined  direcUng  land*  not  wanted 
to  b«  Mild,  &Dd  that  Uod  not  sold  ihail  vMt  io  the 
ownen  of  »djoiniag  liwd,"  and  lo  on ;  showing,  by 
the  cannection,  that  what  it  had  reference  Co  waa 
not  iojoriouilj  afiectiDgatali,but  the  actual  taking 
of  land*  which  might  not  ba  waoted  afterwards, 
•ad  to  on.  Now  I  ahall  not  go  through  those  sec- 
tiooa,  to  which  my  learned  b^thren  luiTe  referred, 
Jq  which  it  is  said  that  no  proTiiion  it  made  tor  the 
caae  of  iajurioosiy  affecting,  although    particular 

riTitioDs  is  made  xhete  neceuary,  for  land  that 
taken,  in  varioui  ways.  There  is,  howerei,  one 
•ection  to  which  Mr.  Brown  referred,  the  236tb 
Mction,  which,  I  think,  deaerres  notice,  because  if 
it  had  Kfpeaei  that  tiiere  waa  a  proniion  in  this 
Act  of  Farliament  applicable  to  all  cases  in  wliich  a 
person  was  entitled  to  compensation,  it  would  be  a 
■trong  argnmeot  agunit  giving  him  another 
rctned; ;  but  when  we  look  at  the  words  of  that 
•action  we  ihall  find,  I  think,  ttiat  it  is  not  bo. 
"And  be  it  enacted,  that  in  all  cases  where  the 
■moont  of  any  damage!,  coat«  or  expenses  is  by  this 
Act  directed  to  be  ascertained  or  recoTcred  in  a 
■nmmary  manner" — of  course  that  does  not  apply 
to  this  case — "or  any  damagea,  costs  or  expenses 
•le  by  this  Act  directed  to  be  paid,"  strictly  speak- 
iog  that  would  apply  to  this  case,  because  they  are 
In  some  sense  by  tlii*  Act  directed  to  Ik  paid,  but  I 
•hould  be  sorry  to  rely  upon  that;  then  it  contains  the 
clause  to  which  I  do  not  think  Mr.  Brown's  attention 
wks  directed,  "and  the  method  of  asceirtainlng  the 
amount  or  enforcing  the  payment  thereof  is  not 
ptDrided  for.  According  to  the  view  which  I  take 
of  this  case  it  If  ^ovided  for.  It  is  provided  for  by 
having  alt  these  claases  in  the  Land*  Clauses  Act 
^>plicable  to  the  injuriously  affecting  made  appli- 
cable to  this  case.  The  argument,  therefore,  derived 
from  that  section  appear*  to  me  not  to  apply  at  all, 
•nd  to  leave  the  question  entirely  open.  I  think, 
upon  the  proper  construction  of  the  two  lections 
tcferredio,  that  the  case  must  be  decided  in  the  some 
way  as  my  Lord  and  my  brother  I'igott  have 
directed.  A  case  has  been  banded  up  to  me  since 
tba  argument  was  concluded,  and,  in  fact,  whilst 
the  judgment  was  being  delivered,  which  certainly 
has  anme  bearing  apon  Uiis  case.  It  is  the  case  of 
tfie  tiuMn  on  the  prottealion  of  Gromn  v,  Ike  Lord 
Mayor  of  lit  Cilg  0/  London,  It  is  a  very  limllar 
question  to  the  present,  and  is  reported  in  L. 
Bep.  2  Q.  B.  202 ;  (reported  al»o  in  IG  L.  T.  Rep. 
N.  S.  280.)  It  is  unnecessary  to  go  through  the 
facts  of  that  case,  but  I  have  looked  through  them 
•nd  the  judgment,  and  I  am  quite  satisfled  that  it 
will  be  found  that  our  decision  is  quite  agreeable  to 
the  decision  of  the  Conrt  of  (Queen's  Bench  in  that 

Btovh,  Q.C. — Then,  my  lord,  according  to  the 
•greoment  between  the  parties,  it  will  be,  judgment 
for  the  defendants,  but  they  are  to  pay  the  plaintiff 
lucb  an  amount  as  is  to  be  ascertained  by  Hr.  Wood. 

Kbllt,  C.  B.— Yes ;  jndgment  (or  the  defendaat* 
in  the  action ;  but  for  the  claimant,  the  plaintiff,  in 
leapect  of  tbe  damages  which  the  arbitrator  is  to 
■Met*.  Jadgment  taxnrdingly.  (a) 


Attorney  for  the  defendants,  A.  J.  BagOi,  Soli- 
ctor to  the  Commissioners  of  Sewers  of  the  City  of 
London,  Church  Court  Chamhera,  Old  Jewry,  E.C. 


BAIL    COUAT. 

Beponed  bi  Fm.  Tdksib,  Ek)..  Barri»t*T*t-Lilw. 

Monday,  Nob.  23,  ISGS. 

lino.  V.  MiTOB  OF  Exbtek; 

Westcokb's  Cssb. 

5  i-  G   Will  i,  c.  TO,  I.  9—Rtctificatlon  of  bvrgta 

ToU — Raidtnct  wilhin  lit  bonnigh — ilanaaiaui. 
'jyie  court  vnU  ijrant  a  mtmdaBiia  to  rtctifg  tlit  liurgus 
mil  of  a  municipat  corporaliim,  by  iiu/rliiiy  lA^ton 
tJie  namt  of  a  burgta  omitted  for  wm  ruidtiict,  if  it 
aupearM  that  he  hat  had  a  bond  fidt  and  tubnantiai, 
aaugh  not  aa  ezduiiue  rtiidena,  Bi'lAin  the  pracrUnd 
Uaatt  for  the  italutory  period, 
Cliarla,  for  tho  objecting  burgess,  showed  cause 
against  a  rule  obtained  by  Lopet,  calling  00  the 
defendant  to  show  cause  why  a  manibtnuit  should  not 
issue,  commandiag  him  to  rectify  the  register  of 
voters  for  iho  city  of  Exeter,  by  inscribing  the  name 
of  this  burgess  upon  it.  Mr.  Westcomb  says  ho  is 
one  of  the  partaer*  in  a  firm  at  Exeter,  wlio  cany- 
on an  extensive  business  aa  printers  and  newspai)eT 
proprietors;  that  he  has  lived  in  that  city  «even teen 
years,  and  that  he  for  several  years  had  no  other 
place  of  residence  than  one  within  the  city.  About 
Michaelmas  18(17  he  purchased  the  Ghlie  news- 
paper, in  consequence  of  which  he  ^ve  up  his 
former  dwelling-house,  and  came  up  to  live  in 
London.  But  be  had  also  had  a  house  which  ho 
used  as  an  office  for  the  pnrpoiea  of  bis  buaineis, 
in  which  he  now  occupies  rooms,  one  of  which  haa 
been  furnished  as  a  bedroom,  the  premises  being 
approached  by  a  separate  entn'.  A  portion  at 
Mr.  Westcomb'*  family  slept  there  in  1867  and 
1SC8,  he  himself  slept  Uiere  repeatedly  when  onhia 
visits  to  Exeter ;  be  paid  poor  and  other  rates  for 
the  property,  and  in  respect  of  it  he  claimed  te  be 
on  the  burgea*  roll ;  but  be  said  expressly  that  he 
kept  the  premises  for  tbe  purpose  of  preserving 
his  municipal  and  Parliamentary  rotes,  his  real 
residence  being  in  London.  The  question  is, 
whether  thii  makes  him  an  inhabitant  house- 
holder, living  within  the  borough,  or  seven 
miles  thereof.  By  5  &  6  WilL  4,  c.  76,  i.  9,  a 
qoalifled  burgess  must  not  only  occupy  a  bouse 
but  must  reside  in  the  borough,  aad  in  a  house. 
Here  there  is  no  aucb  lererance  aa  is  required. 
On  the  ground-floor  are  the  offices  of  the  Conser- 
vative Association.  [BLaoKBUXH,  J.,  reading  the 
affidavits. — They  are  lodgers.]  But  ^e  same  pre- 
mises cannot  be  used  both  for  residency  and  inhabi- 
tancy. {^BLACKBnaM,  J.— Does  a  man  cease  to  be 
an  inhabitant  bou*eholder  because  he  lets  part  of 
bis  house  te  some  one  else?  I*  he  bound  to  occupy 
the  whole  house  on  pain  of  disqualificatioo  ?]  u 
be  does  not  retain  dominion  over  the  house,  tbat 
prevents  his  being  an  inhabitant. 
Kitohin  on  Courts,  99 ; 
Sogers  on  Elections,  llth  edit.,  69. 
Again,  residency  is  not  made  out,  because,  in  point 
of  fact,  he  is  resident  in  London,  and  tbat  is  where 
he  should  share  in  municipal  benefit*  and  burdens. 
True,  Ilia  wife  has  sometimes  slept  at  Exeter,  but 
that  doc*  not  make  it  hi*  aecond  home.  "  Inhabi- 
tancy "  is  a  word  of  stricter  tigniflcation  than 
"residency"  in  the  Reform  Act  of  1832.  This 
case  is  tike  IV/iiUiom  \.  Tliamat,  7  M.  £  G.  1,  where 
the  claimant,  a  wine  merchant,  resided  and  carried 
on  business  more  than  seven  miles  from  T.,  but 
paid  9[f.  a  week  for  an  apartment  in  which  be  slept 
twelve  times  during  the  year,  but  he  never  took  bit 
meal*  in  the  bouse,  unless  invitod  by  his  friend  the 
householder.  The  court  held  that  he  was  not 
a  bondjidt  nudent. 

Acleroyd'i  eate,  1 B.  A  Anst.  1S9,  quoted  in&^^ivstv 


Jvdgkb'  Cb.] 

Limt  in  support  of  the  rulo. — The  qiiostion  ia, 
whether  the  ucL-upation  u  rulnuralilt:  ur  l-mS  _itde. 
Mr.  AVeatuunib's  affidavit  flioKii  that  lie  ni-cnpies 
the  whole  of  the  home,  and  it  is  pprfectlj'  elear 
that  a  man  mny  have  tn-o  resideni^e*.  (Tresuwell,  J., 
iu  Whllhoia  T.  TImmat,  «a>-i ;  '-It  Ix  no  u1>ji'i:lioa 
to  X  Tifyeocc  tliat  it  is  taken,  tor  the  purjuie  of 
olitaiilin^  a  qualiflcation,"  wliich  is  exactly  what 
Sir.  Wedt(-omb  has  done,  except  that  he  for  years 
"iK^Mipied"  tbe  whole  buuac  for  the  purposes  of  iiia 
biuiDe^n.  and  that  recently  he  Altcd  up  (iertain 
rooms  and  put  furniture  (here,  for  the  purpose  of 
*' Inhabiting"  the  houra  thereafter.  And  tus  alS- 
daril  says  that  he  is  often  compelled  to  go  tbcre, 
that  his  vrife  is  occasionally  llicre.  that  he  has  been 
there  :is  many  as  twenty  times  in  twelve  months, 
and  suiuetiniei  ha*  stayed  ten  duys  at  a  time,  tbe 
rooms  bcinfi  kept  solely  for  hU  private  uccu]>ation. 
Thi*  U  a  sufflcimt  residence,  provided  it  U:  bona 
Ibk,  of  which  there  can  be  mi  doubt : 

B.v.»'f.n"...'.5T.E.-t0.i! 

R.  v.  Ihtk<: ,,fEir-l..i '.  U  T.  E.  5*1. 

It  is  not  necessary  tliat  a  man  ^bould  reside  in  his 
place  of  abode  a  pivcn  nunilier  of  nights,  nor 
would  it  be  conclusive  against  him  even  if  he 
only  visited  tiic  place  at  cU-ution  time. 

Blackiicrk.  J.— The  rule  tor  a  monrfiwus  roust 
be  made  alisoluto,  Tiic  ijoestion  is,  whether  the 
appollunt  i(  an  iiihabilaut  houmrholdcr.  If  to,  he  Is 
qualiSud  in  all  Other  respects  to  be  upon  (he  bur- 
gess roll.  Wc  cannot  lay  down  any  strict  deHnltion 
either  of  "resident"  or  "inhaliitant ;"  neither  can 
we  aiJTcc  with  Mr.  Charles  that  there  is  any  real 
distinction  between  them.  Thfy  ap[iear  to  me  as 
much  the  same  thing.  Slcc[Nneonceor  twice  will  not 
in  general  make  a  man  a  resident ;  but  we  cannot 
undertake  to  say  what  is  the  exact  limit  at  which  the 
amount  of  residency  fails  to  qualify.  It  must  come 
to  be  a  matter  of  more  or  less,  and  whether  tbe 
degree  of  residence  is  such  as  to  amount  in  sub- 
stance to  making  that  residence  which  the  law 
requires.    A  man  may  well  have  more  than  one 

Elace  at  which  he  rc»ides ;  indeed,  every  one  who 
as  a  town  and  country  house  must  have.  If  it 
had  appeared  that  the  residence  was  merely  frivo- 
luos  and  colourable,  we  should  hare  discharged  the 
rale.  But  here  we  have  a  residence  that  appears  to 
amount  in  the  whole  to  eight  weeks  out  of  the 
fifty-two,  and  to  be  perfectly  bonajide. 

Hateb,  J. — I  entirety  concur.  It  i«  impossible  to 
refuse  th«  nilc,  as  there  sppenrs  to  be  a  substantial 
residence. 

Rale  abtotuU. 

,..J 

lane,  for  T.  J.  Dnmrid-jt,  Eieter. 


MAOSTBATES'  CASES. 
TnoxjLB  IT.  Wtlie.    Bboau  v.  7owi.kk. 


\£kc.  l^and-10,  ISCd. 

(Before  Willes,  J.) 

TaoxAS  AMI  OTDEss  t'.  Wtue  akd  Axotucr. 

Broad  xxa  oniERa  r.  Fowlbb  asd  AnoniBR. 

£tfelion     Petilitmi — Rrmgilaaneri — SulUcUniy    of— 

Tkt  ParliamtHlaiy  fkclioiu  Acl  IHUS  (31   j'  32 

Vkl.  c.  11*3). 

It  IS  prmidtd  by  tl.c  ParlinuuBlari/ Eleelimi  Ad  1808, 

tlial  at  tU  tiiiit  of  lit  /instnlaliiHi  of  a  ptlilioH,  or 

triliin  lArn  dai/a  aft^TKunls,  atcarilv  for  costs  thall 

It  girtn  by  or  an  Uh-Jfof  lla  ptUbantr,  tht  security 

to  6*  "to  an  amemtil  of  lOUOI.,' to  bt  sivtH  "eithtr 


bif  rrcoynisanct,  Ify  bt  entered  into 

xuritirs  not  excfedinj  i*iiir^  or  by  a     ^ 

or  partly  in  one  inty  and  partly  in  tJii  oAer. 
T/ie  Act  alio  procidti  lAat  "fwo  or  more   eandOitt 

imig  be  made  reiponiUnU  to  lie  tame  pttilion  ;  bmfi 

all  purjMses  of  this  Act  tndt  petition  siall  be  dmm 

to  be  a  separate  petition  ayainst  «icA  re^toxdent.'* 
Held,   fbat  aliliongi   there  migltt   be   (ico   rnpoudai 

teewrily  to  the  amount  of  1000/.  wot  njjieieat. 

These  were  two  of  many  similar  mmmonsF 
calling  upon  the  petitioners  to  show  cause  why  tl 
petitions  should  not  be  srt  aside  or  ordered  not  1 
be  further  proceeded  with  on  the  ground  thatti 
ret.'ii^nisaDces  were  insuffident. 

lly  Art.  4  of  sect.  (!  of  the  ParlianKntary  Electioe 
Act  m;^  ^31  &,  -J-i  VieL  c.  l^aX  it  is  provided  iti 
"  At  the  time  of  the  presentation  of  the  petition,  d 
within  three  days  afterwards,  security  for  the  Jtj- 
mtnt  of  alt  costs,  charges,  and  expenses  that  ai) 
become  [isyable  b;  the  petitioner  (»)  to  ss; 
person  summe)ncd  as  a  witness  on  his  behalf,  or  (1] 
to  the  member  whose  election  or  return  is  cos- 
plained  of  (who  is  hereinafter  referred  to  as  lbs 
respondent)  shall  be  given  on  behalf  of  thepdi- 
tioner."  Id  art.  .1  <if  the  same  section  it  is  proTiM 
(hat  "  The  security  shall  be  to  an  amount  uf  IlM; 
it  slinll  be  given  either  by  recognisance^  to  ks 
cnteri'd  into  by  any  number  of  sureties  not  exctri- 
tng  four,  ur  by  a  deposit  of  money  in  manner  jn- 
Bcribeil,  or  partly  in  one  way  and  partly  in  the  otlMt.* 

The  22nd  section  of  (he  Act  provides  that  -Tss 
or  more  candidates  may  be  made  respondents  to  lbs 
samepelition,  and  ttieir  case  may,  for  tbe  sake  of 
convenience,  be  tried  at  the  same  time ;  but  for  lU 
the  purposes  of  this  Act  such  petition  sbAll  te 
deemed  to  bo  a  separate  petition  against  tsck 
respondent." 

In  each  of  these  cases  there  were  two  respondnb; 
but  only  one  recognisance  in  the  amount  of  ICW- 
liad  bev'n  entered  into,  or  that  amount  only  dcpcntrf, 
by  the  petitioners. 


II,  Jivntt  and  Fiiday  for  the  respondents. 

In  the  oilier  cose  Shirem  Will  appeared  f«r  III 
petitioner! ;  and  dliiyh,  Serjt.  and  Straight  tor  Iks 
respondents. 

Jama  contended  that  thS  purpose  of  the  nril 
"  but  for  all  the  purposes  of  this  Act  such  petitiM 
sluiU  be  deemed  to  be  a  separate  petition  agtuK 
each  respoudent,"  clearly  was  to  render  a  secalil] 
of  lOOOf.  for  the  costs  of  each  indispensable!  sv 
that  being  so,  and  tbe  recufifiiisance  entered  iiu 
being  insufficient  on  that  account,  Uio  whole  po 
cceding  fell  to  the  givund,  tlie  rccognisanct  ■• 
absolutely  invalid,  and  therefore  the  case  shosk 
be  considered  as  if  no  recognisanco  at  all  had  bV 
entered  into,  in  wliich  event  the  petitum  clesri] 
could  not  be  proccedt-d  with. 

JJoadcfriU,  Q.C.  contended  that  only  one  rcMf 
nisancc  was  provided  for  by  the  filh  section,  iw 
that  was  to  be  a  secorlty  to  the  amount  of  lOOOL 
that  no  provision  was  made  for  any  further  lecuiit; 
wliatever,  that  tbe  petitioners  would  be  phmid] 
liable  fur  the  whole  of  the  costs,  and  that  thii  n 
merely  by  way  of  Euarantcc.  Although  the  it» 
section  provided  that  for  all  the  purposes  of  the  Ac 
such  petition  slioutd  be  deemed  to  be  a  sepsist 
petition  against  each  member,  it  did  not  uM 
there  should  be  (wo  petitions,  and  that  lOOUl^  npo 
the  joint  petition  was  sufficient ;  and  further,  sq 
objection  made  to  the  security  given  did  not  t^ 
simply  to  recognisances,  and  therefore  it  was  cos 
pctcnt  fur  the  judges  to  direct  the  (^jectioa  to  I 


!■   Ch.] 
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1  in  the  manner  prcBcribed  bj  the  9th  lec- 
tbeAcL  Thewordi  "the  lecurit;  ahall  be 
UDonnt  of  one  thounnd  ponnds,"  precluded 
nmcDt  Ibat  in  any  case  the  amuuut  ihould  be 
and  according  to  the  old  practice  of  Fbt- 

the  amount  of  1000/.  wu  aufflcient,  even 
h  there  were  acTcral  reapondents,  and  eren 
b  different  charges  were  nude  against  the  res- 
!».  Jlnl  Bupposiog  the  recognisance  in  the 
cue  to  be  dcfectiTe,  the  defect  via  reme- 
mder  the  tub  section  of  the  Act,  bj  a  depot  it 

■urn  of  money  ai  might  be  deemed  neces- 
make  the  security  aufflcisnt. 


i,  Serjt.  then  proceeded  to  argue  in  the 
case.  lie  contended  that  by  the  fourth 
of  sect.  0,  the  Kcurity  «b9  required  to  be 
or  paymcDt,  &c.  "  to  the  member,"  and  that 
ipresEion  ueceaBarily  implied  that  each 
T  ahould  be  found  for  lacJi  member )  that  it 
'  inteotioD  of  the  Legiilature  that  provisioa 
be  ui:iilo  for  the  protection  and  rcimburae- 
if  each  menibec  separately;  that  the  92na 
rendered  that  construction  unavoidable  ;  that 
ng  the  respondents  elected  to  have  their  cases 
parately,  then  the  respondeat  who  had  had 
•-  tried  first  would,  if  he  succeeded,  be  entitled 
oits  at  once,  and  the*e  would  come  out  of  the 
amount  secured  by  the  recognisance  which 
iirove  scarcely  adequate  to  corer  such  cofts, 
m  the  sucund  respondent  would  pracdcally 
)  security  whatever  left  to  him. 

a  Will,  contra,  cited  the  "Act  for  Sborten" 
Lingungc  of  Acts  of  Parliament "  (13  Yict' 
.  4),  by  wliich  it  was  enacted  that  words 
1  the  singular  number  should  include  the 
and  he  argued  that  the  sole  objectof  sect.  22 
Act  was  to  enable  respondents  to  sever  their 
!S,  so  that  the  rospectire  cases  of  the  respon- 
hould  not  Bland  or  fall  together,  and  that 
ight  appear  by  separate  counsel  and  conduct 
ate  defence;  that  acconling  to  the  practice 
the  Act,  tbc  present  objection  to  the  recog- 
■■  could  not  have  been  maintained  before  the 
ler  of  Klcction  Recognisances,  and  by  the 
ction  of  the  new  Act,  "  the  principles,  prac- 
d  rules  on  which  committees  of  the  House 
imons  have  heretofore  acted  in  dealing  with 
)  petitions  shall  be  observed  as  tar  as  may 
hat  in  the  event  of  the  cases  of  joint  respon- 
leing  tried  separately,  as  suggested  by  SeijL 
it  was  not  to  be  supposed  that  any  order  as 

I  to  come  out  of  the  funds  secured  by  the 
tance,  or  deposit,  would  be  made  until  the 
!  all  the  respondents  bad  been  tried ;  that  the 
ind  lOL'nd  sections  of  the  11  &  U  Vict.  c.  9S 
by  moneys  received  under  estreated  recog- 

II  were  to  be  paid  into  the  Bank  of  Eng- 
md,  along  wiUi  sums  deposited,  applied 
ag  to  the  discretion  of  the  Examiner  of 
itsances,  in  payment  of  costs  to  the  opposite 
had  now  been  repealed,  and  no  similar  provl- 
lad  been  re-enacted,  from  which  it  might  be 
1  that  the  Lcgislaturo  did  not  intend  the 
\d  "security"  to  be  so  much  a  security  to 
tents  as  a  Bubatantial  guarantee  to  the  Crown 
•onajiilcs  of  the  petitioners. 


tton:  Jana   and  Starling;    G.  J.  DvratUi 


THE  SHREWSBUBY  PETITION. 
(Bef  oro  Master  Ookdom). 

B  v.  FlOOINB. 


Parliaoivitarv    Eketioia  Act — Onti — Recogaii 
Befott  whom  to  ht  acknawltdgtd, 

Bji  da  \iik  of  lit  Rcir  ndtt  tht  rtcogtiuanix  ai  tecurilf 
for  amlM  mag  bt  acknowledged  before  ajvdne  at  duunbtn 
or  (As  matter  in  lawn,  "or  ajuttiet  of  ike  peace  in  tA« 


B^d,  that  the  recogaitanct  »a>  had,  and  the  pttithnert 
ordtrtd  to  pog  1000/L  nlo  the  Bank  qf  Engkmd, 
This  WBi  a  summons  in  the  matter  of  the  iSArars- 

iMry  Petitton. 

BuUaa  lot  the  sitting  member  objected  to  the 
recognisance  Hied,  on  tho  ground  "  that  the  re< 
cognisance  had  not  been  duly  ackikowledged  befora 
a  competent  person  within  the  General  Rules  made 
by  tlie  judges  for  the  trial  of  election  petitions  in 
England."  The  rule  relating  to  this  matter  is  the 
IStli,  which  says ;  "  Tho  recognisance  as  security 
for  costs  may  be  acknowledge  before  a  judge  at 
chambers,  or  the  master  in  town,  or  a  justice  of  the 
peace  in  tlie  country."  Here  tho  recognisance  had 
been  acknowledged  before  a  magistrate  in  town. 

Lan^n  appeared  for  the  petitionen. 

Hie  MasTBB  rated  that  the  recognisance  «aa 
not  dniy  acknowledged,  and  ordered  the  petitioners 
to  pay  1000/.  into  the  Bank  of  England. 

Agent! :  Hickin,  SerjeantVinn;  Cookt,  Serjeant'a- 

(Before  MAXinr,  B.) 
Same  v.  Saub. 

Technical  objtel 

No  ItrJmical  or  formal  ohfeclioru  viiU  be  aUoaed  to  pre- 
vail where  the  matleri  objected  to  can  be  TeotijUdhj/ 
Ihejitdgt  urithoul  prejudice  to  either  tide. 
A  lummont  calltd-upoa  the  petitioner  to  ihow  caiite  whif 
the  petition  ihouid  not  be  ilruct  off  the  JUe,  on  the 
ground  that  the  petitioneri  had  complained  of  the  . 
cOKdaet  of  the  rttuming  officer,  bal  had  omitted  to 
give  him  notice  of  the  petition  or  the  reeognitance : 
Held,  that   thii  mat  no  ground  for  linking  the  petition 

offOiefUe. 
'Hie  appUtatioB  laa*  grounded  alia  on  the  fad  that  tXt 
petuionert  had  omitted  to  give  the  name  of  osy  town 
agent  at  directed  by  niie  9  .- 
Beld,  that  thit  wu  no  ground  for  Mriking  the  petition 
off  the  file.. 

This  was  a  summons  calling  upon  the  petitioneri 
to  show  cause  why  the  petition  should  not  be  struck 
off  the  file;  first,  on  the  ground  that  the  peti- 
tioners complained  of  the  conduct  of  Uie  returning 
officer,  but  had  failed  to  give  him  notice  of  the 
petition  or  the  recogoisancea  as  a  respondent  under 
sect.  B  of  tho  Parliamentary  Elections  Act  18G8 
(31  &  32  Vict,  c  125) ;  and  secondly,  on  the  ground 
that  they  had  not  given  the  name  of  an  agent  in 
town  vlw  was  to  act  for  the  petitioners. 

ZJMnfeansI^  Q.  C,  for  tlie  mtting  members,  a*  to 
the  flnt  point  relied  iqkid,  «ect.  SI  of  81  &  32  Vict 
c.  ISo,  wnidi  [VOTidet  that  "where  an  election  peti- 
tion linder  lliu  Act  oomplahis  of  the  conduct  of  a 
retomiiig  officer,  sneh  letnming  offlcec  ihaiL,  {<n  «!^ 
the  pwpoMi  Oitl^  ^jAftsBe^'^  tj^n^Aiitnii.  ^ 


Jcboh'  Cb.] 


MAGISTBATES"  CASES. 
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TcspondcntB  in  his  place,  be  deemed  to  be  > 
Tupondcnt.''  Being  a  reipondcnt,  the  retumtDg 
ufflcer  was  entitled  to  notice,  by  virtue  of  >ect.  8  of 
llic  Act,  whicb  layg  that  "ootice  of  tho  preienta- 
tioD  of  a  petition  under  this  Act,  and  of  the  nature 
of  the  propotcd  security,  accompanied  nlth  a  copy 
of  the  petition  ihall  .  .  .  t>e  served  by  the  peti- 
tioner on  the  respondcnC,"  and  that  where  the 
security  is  giren  wholly  or  partially  by  recognisance 
it  shall  be  lawful  far  tbe  leipondent  to  object  to 
auch  rccognisBDcc  on  certain  specified  grounda. 
Jlcre  the  oScer,  not  baring  had  notice,  was  pre- 
vented from  objecting,  had  be  been  so  diapowd,  to 
the  security  tcuilerc<l  by  the  petitioner*.  On  tbia 
jntiund,  therefore,  the  petition  ought  to  be  etruck  oS 
the  flic.  Ttien,  aa  to  the  second  point  by  rule  9, 
"with  the  petition  petitioners  ihall  leave  at  the 
office  of  the  master  a  writing  signed  by  them,  or  on 
their  behalf,  giving  the  nameofsume  person  entitled 
to  practiic  as  an  attorney  or  agent  in  cases  of 
election  petitions,  whom  they  may  anthoriae  to  act 
as  their  agent,  or  stating  that  they  act  for  tbcm- 
sclvea,  as  the  case  may  be,  and  in  cither  case  giving 
an  address  within  three  milei  from  the  General 
I'ost-ofBce,  at  which  notices  addressed  to  them  may 
be  left,  and  if  no  such  writing  be  left,  or  address 
given  then  notice  of  objection  to  the  rccogniaancea, 
and  all  othernotices  and  proceedings,  may  be  given 
by  sticking  up  the  same  at  the  master's  ofHce." 
2<uither  the  section  of  the  Act  nor  this  rule  bad  been 
complied  witli,  and  he  submitted  that  the  petition 
ought  to  Ik  struck  off  the  flic. 
fjingaa,  for  the  petitioners,  wna  not  called  upon. 

Martin,  B.  said  that  even  if  Mr.  Dowdeswell  were 
Tight  in  his  ntguments  he  should  not  allow  such 
formal  objections  to  defeat  the  petition,  ra1e(iO  say- 
ing that  "  no  proceeding  under  the  Parliamentary 
Kiections  Act  iSHi  shall  be  defeated  by  any  formal 
objection."     Uc     should     therefore     dismiss    the 


Suiuiitoiu  ii$niutd, 
THE    SALFOBD    PETITION. 

ASDEBSON  AND  OTHEBS  V.  CaWLEY  AND  ASOIHBB. 
(Before  WiLLBB,  J.) 

Partkvhn — That  for  giving — OIJ  practice. 

,  it  to  obtain  at  onrr,  under  >tet.  C, 
>  0/  alt  vouri  allei/rd  to  have  btea  corruptly 
ta/menced: 

Held,  lltat  tuch  jHirlicalars  icere  not  to  lit  r/icen  until 
thret  dags  Lf/ort  the  day  o/moiKleil  for  tie  trial,  bat 
tial  fmm  jmrticufari  of  fm  nature  of  the  eomipt 
practica  margrd  in  general  terms  iii  the  petilion  tare 
to  be  yiitn  tuilHia  four  day>. 

This  was  a  summons  calling  upon  the  petitioners 
to  show  cause  why  they  should  not  forthwith  de- 
liver to  tbe  respondent  or  his  agent  particulori  in 
writing  of  all  persons  alleged  by  the  i>etitioocrs  to 
have  given  or  offered  or  received  bribes,  and  of  all 
persona  to  whom  they  were  given  or  offered,  or  from 
whi)m  they  were  received  respectively,  and  of  Iho 
times  and  places  of  the  giving,  offering,  and  receiv- 
ing the  aome  respectively,  and  of  the  nature  of  tbe 
bribes  respectively,  and  of  all  persons  by  whom 
treating  was  by  the  petitioners  alleged  to  have  been 
practised,  and  of  all  persona  hy  them  repectively 
treated,  and  of  the  timea  and  places  and  nature  of 
such  alleged  treating  reapectivcly  in  each  of  the 
alleged  instances.  And  of  all  persoos  by  and  to- 
wards whom  reapecti-'ely  undue  influMice  was  by 
a  aUeged  to  have  been  exercised,  and 
cea,  and  manner  of  the  alleged  exer- 
,Mcli  ot  tbe  ftUcgcd  iuitancea ;  aad  alw 


of  all  instances  aUeged  by  tho  petitionera  cf  tie 
hiring,  engaging,  paying  money  fur,  and  uiing  ecu- 
veyances  for  the  purpose  in  the  petition  alleged. 

Lvmltg  Smith  appeared  for  tha  respondenti,  sod 
relied  upon  tulo  C,  which  says  that  evideKe  D««d 
not  be  stated  in  the  petition,  bat  that  the  court  ocs 
judge  may  order  such  partlculara  as  may  bt 
ncceasaij  to  prevent  aurpriae  and  unnecesanj 
expense,  and  to  insure  a  fair  and  effectual  trial  a 
the  aamc  way  as  in  ordinary  proceeding*  in  tb* 
Court  of  Common  Pleas,  and  upon  such  lenua  ul« 
costs  and  otherwise  as  may  be  ordered.  Faitici> 
lors,  he  contended,  ought  to  be  given  in  thefm 
contained  in  the  summons,  the  seat  not  bcisf 
claimed,  as  it  must  be  to  bring  into  operation  lit 
Ttli  rule  providing  for  the  giving  of  particolusdi 
days  before  the  trial.  The  rule  being  a  new  m^ 
and  there  being  no  such  procedure  under  tbt 
old  Parliamentary  practice,  it  must  be  taken  t» 
override  the  old  practice.  Therefore  it  conld  all 
be  argued  that  the  old  practice  was  applicaUa 
Sect  SG  of  the  31  &  3S  Vict,  c  123  saya  that  m 
far  as  the  rutcs  ot  court  made  in  purtuance  i 
the  Act  do  not  extend,  the  principles,  practice,  mi 
rules  on  which  committeei  of  thi  Iloiue  of  Coo- 
uon*  have  heretofore  acted  in  dealing  withelcctioa 
petitions  shall  be  observed,  to  far  as  may  bt 
by  the  court  and  judge  in  the  case  of  electiu, 
put^Uons  under  this  Act.  But  that  section,  he 
contended,  did  not  apply.  He  further  nrgued  thai 
at  common  law  the  particular*  auch  as  were  sskel 
for  by  the  summon*  would  be  given  as  a  nutter  it 
course  by  a  judge  at  chambers. 

Lanyoa,  for  the  petitioners,  argued  that  it  n 
flrat  neceasary  to  see  what  the  old  ParUameatii; 
practice  was,  and  then  to  conaider  how  far  it  had  ben 
altered  by  the  new  rulea.  He  cited  Rogers  (p.  4U) 
and  Clerk  on  Elections  (p.  C4\  to  abuw  that  undeT 
the  old  practice  the  names  of  the  parties  bribed,  ii- 
timidated  or  treated,  wore  given  to  the  opposite  alt 
only  on  the  opening  of  the  petitioner's  caie,  hii 
counsel  then  handing  a  list  of  bribers  to  the  couiuil 
for  tbe  sitting  member.  Such  was  the  old  nle,  isl 
in  a  case  where  a  seat  was  claimed  particalara  mn 
given  lix  day*  before  the  day  appointed  for  chooiM 
the  committee.  The  new  rules,  on  the  olbtrhsM 
in  the  cnae  where  a  acat  I>  claimed,  only  ^  I 
■ix  days  before  the  day  appointed  for  the  tiis^  [ 
which  would  in  most  caact  be  a  less  time  than  w« 
allowed  under  the  old  procedure.  Tlierefon  U 
could  not  have  been  the  intention  of  the  judges  tbal 
particulars  should  be  given  at  once  wlierc  tbe  sral 
was  not  claimed,  when  they  would  only  give  [aifr 
culnrs  six  days  before  the  day  appointed  for  tk 
trial  wlien  the  seat  was  claimed.  Parlianunt.  k 
never  hnring  granted  particulars  in  the  case  whcR 
the  scat  was  not  claimed,  drew  a  dislinctin 
between  Ibe  case  where  the  seat  is  and  whete  it  ii 
not  claimed  ;  and  the  reason  was  because  it  tsi 
well  known  to  everybody  that  voter*  were  apirikd 
away  and  othcrwiae  tampered  witli,  and  that  si  lbs 
sitting  member  must  know  who  his  agents  are  a  ff 
days'  notice  before  trial  would  be  sufficient  to  dH' 
that  anybody  accuied  of  receiving  a  bribe  wu  Ml 
bribed  by  bis  agents,  who  would  certainly  beoalbi 
spot;  and,  moreover,  he  having  the  wilnetsei  st 
hand  there  was  no  necessity  to  give  him  the  MinH. 

WiLLES,  J-  made  the  following  order;  — I  da 
order  that  the  petitioners  shall,  three  day*  beton 
the  da;  appointed  for  trial,  leave  with  the  nualcT, 
and  also  give  the  respondent*  or  their  agenta,  fril 
particulars  in  writing  of  all  pertoD*  alleged  ts 
have  been  treated,  of  all  peraoDi  alleged  to  bav* 
been  unduly  influenced,  01  all  pcnons  alleged  to 
have  been  conveyed  to  the  poll,  or  tbedr  expeiwi 
thereof  [laid.    And  that  no  evidence  ilull  be  fi'V 


MAOI8TBATE8'  OA8E9. 

HOOHBB  t>.   HstBICK.      COBBBTT  V.   HiBBEBT. 


[  JnDOBS'  Ch. 


oent,  and  psTment  of  coita,  m  maf  be 
Uid  I  further  order  tbat  the  petluonen  ihall, 
a  four  da^i  from  this  i»y,  leiiTe  with  the  master, 
nd  give  the  retpondenti,  particutara  in  writing 
t  tbe  Datura  of  the  corrupt  or  illegal  practice* 
hBTKed  in  geuertl  tenni  in  tho  petition,  otherwiie 
be  petition  ihsU  be  restricted  to  the  charges,  the 
atare  of  which  ii  ipecifled  in  the  petition,  and 
tut  in  the  erent  of  such  particulara  of  thi>  nature 
I  the  corrupt  or  itl^al  practice*  in  the  petition 
Uesed  in  general  term*  being  given,  the  petitioners 
hall,  three  days  before  the  dny  appointed  for  trial, 
iftTe  with  the  muter,  and  giTe  the  respondents, 
■rticalars  of  tbe  person  or  persons  alleged  to  hare 
iMn  affected  tberehj,  snbject  to  the  same  con- 
itions  as  aboTe  prOTided,  in  caae  of  bribery  or  other 
pacific  charge. 
Agents:  Reed,  Phtpi,  and  Sedgtdct,  3,  Greahnm- 
treet,  E.G.;  C.J.  Tahaurdia,  1,  Victoria-*treet, 
fcattDineteT. 


TliE   PEMBROKE   PETITION. 

Hcome  f.  Metbice. 

(Before  Matter  Qosdoh.] 

iMrtty—DtKriptioaSiJet  13,  22,  27,  and  2%—Co$U. 

(  tartly  mm  named  in  llit  reeagniiioMx,  and  Ait  addreu 

piven,  but  there  oat  no  farlhiT  deicriplion.     The  onhf 

gnntnd  of  abjection  itattd  in  writing  wat  that  (A* 

ttutli/  una  insaffdenl, 

to  be  paid  forlhwil/i. 

Thia  waa  a  lummona  in  the  matter  of  the  P<n>- 
ipDrtc  Petition,  there  being  but  one  reapondeot  and 
me  recogoisanco  by  one  surety  for  1000/.  The 
miety  wad  named,  and  his  address  given  ;  but  he 
WM»  not  further  described,  and  an  affidavit  of  the 
nfficiency  of  the  saretj  sworn  b;  the  surety  under 
Ae  provisions  of  rule  3S  had  been  left  with  the 
aaater.  Notice  of  ubjectiun  to  the  recognisance 
ltd  been  gireii  in  writing  in  pursuance  of  sect.  8  of 
die  Act  and  rule:i2,  and  the  only  ground  of  objection 
■tated  in  such  notice  was  that  the  surety  was  in- 


Tbe  luromons  was  taken  out  by  the  respondent, 
md  called  on  the  petitioDer  to  ahow  caoae  why  the 
Mcnrity  tbouM  aot  be  declared  ioiufflclenL 

Bule  10  states  that  "  (be  recognlaaace  shall  con- 
tMn  the  name  and  lunal  place  of  abode  of  each 
nrety,  with  such  sufficient  description  as  shall 
nwble  him  to  be  found  or  ascertained,"  and  the  fol- 
lowing form  is  given  i  "  Bo  it  remembered  that  on 
the  day  of  in  the  yearof  ourLord,  18    , 

before  me  [name  and  dtMcription]  came  A.  B.  of  [mnae 
md  dacription  at  above  pretnib^  and  eclcnowledged 
iiOiMiH  \or  teveralli/ achunehdoed  thtiateltta]  to  owe 

to  our  SoTereign  Lady  the  Queen  the  aum  of  one 
tbouaand  pounds  [or  the  foUowing  nuxs]  (that  is  .to 
Mj) :  the  said  C.  D.,  the  sum  of  £  ,  the  laid 

B.  F.  the  sum  of  £  .the  said  G.  H.  the  sam  of 

t  ,  and  the  said  J.  K.  the  sum  of  X  ,  to 

M  levirf  on  his  [or  their  rcapectiTe]  goods  and 
diattels,  land  and  tenements,  to  the  nse  of  our  sud 
forerngn  I.ady  the  Queen,  her  heir*  and  snc- 
jeaaora."  And  rule  22  states  that  "  An  objection  to 
lie  recognisance  mnlt  state  the  ground  or  grounds 
hereof,  as  that  the  sureties,  or  any  and  which  of 
hem.  areinsafScient,nrthat  a  surety  is  dead,  or  that 
>•  cannot  be  found,  or  that  a  person  named  in  the 
ect^nisance  has  not  duly  acknowledged  the  same." 
XiiBiJgr  South,  In  mpport  of  tfae  tammoia,  con- 


tended that  the  security  was  insufficient  on  the 
ground  that  the  surety  could  not  be  found  or  ascer- 
tained for  want  of  a  sufficient  description,  and  read 
an  affidavit  of  an  agent  of  tbe  respondent,  stating 
that  inquiries  had  been  made,  that  nothing  had  been 
ascertained  beyond  the  fact  Uiat  the  surety  occupied 
a  furnished  house  at  the  address  given,  nnJ  that 
deponent  believed  he  waa  an  insufficient  surety. 

JfcrcA,  for  the  petitioner,  argued  that  the  security 
waa  sufficient,  and  contended  that  the  respondent 
waa  not  entitled  to  object  to  the  recognisance  on  the 
ground  that  the  surety  could  not  be  found  or  oscer- 
Udned  for  want  of  a  sufficient  description,  inasmuch 
as  he  had  given  do  notice  of  this  ground  of  objcctian 
in  pursuance  of  sect.  8  of  the  Act  and  rule  22  ;  but 
that  if  this  ground  was  open  to  the  other  side,  the 
affidavit  of  the  respondent's  agent  clearly  showed 
that  the  surety  could  be  found  by  proper  inquiry, 
that  such  affidavit  did  not  stata  of  whom  the  allegeili 
inquiries  had  been  made,  or  that  any  really  diligent 
or  proper  inquiries  had  been  made,  and  that  a  mere- 
expression  of  belief  as  ta  the  insufficiency  of  the 
soreCy  was  too  vague.  He  read  an  affidavit  from 
the  petitioner's  ngent,  stating  that  the  means  of 
the  surety  were  amply  sufficient  to  satisfy  a  liability 
of  lOOOf.,  and  referring  to  the  affidavit  of  the  surety 
left  with  the  master  applied  for  coats  under 
rules  27  and  28,  and  on  the  ground  that  tho' 
application  was  frivolous.  These  rules  are  as 
follows :  "  27.  The  costs  of  hearing  and  de- 
ciding the  iibjections  made  to  the  security  givea 
shall  be  paid  as  ordered  by  the  master  or  judge, 
and  in  default  of  such  order  shall  fonu  part  of 
the  general  costs  of  the  petition.  28.  The  costs  of 
hearing  and  deciding  iin  objection  npon  the  ground 
of  insufficiency  of  a  surety  or  sureties,  shall  be 
paid  by  the  petitioner,  and  a  clause  to  that  effect 
shall  be  inserted  in  the  order  declaring  its  suffi- 
ciency or  insufficiency,  unless  at  the  time  of  leav- 
ing the  recognisance  with  the  master  there  be  also 
left  with  the  master  an  affidavit  of  the  sufficiency 
of  the  surety  or  sureties  sworn  by  each  surety 
before  a  justice  of  the  peace,  which  affidavit  any 
justice  of  the  peace  is  hereby  authorised  to  take, 
or  before  some  person  authorised  to  take  affidavits 
in  the  Court  of  Common  Pleas,  that  he  is  seised  or 
possessed  of  real  or  personal  estate,  or  both,  above 
what  will  satisfy  his  debt*  of  the  clear  value  of  the 
■um,  for  whichhe  is  bound  by  his  recogniiance." 

The  MisTBB  declared  tbe  security  to  be  infficient, 
and  ordered  the  respondent  to  pay  the  petitioner'* 
costs,  iuL'lnding  costs  of  counsel,  forthwith. 

Agents,  Hoskias:    Law,  and   Co.,   10,   Ncw-ian- 


THE    OLDHAM    PETTTION. 

COBBBIT  iSD  OTHBKB  V.  HiBBBBT  1. 

(Before  WtLLse,  J.) 


Or  tie  hearing  of  a  tummoni  eallli^  on  the  petiliontrt 
to  thoai  caa$e  ie%  their  pelitioa  thouM  bt  farther  prtf 
ceeded  milh,  on  the  ground  that  no  Kcurili/  had  baen 
giatn  uiIlAin  the  meaning  of  the  Acl,  it  u/ipeared  t&ul 
the  suiamora  had  been  taken  oat  mart  than  fiat  diiys 
ajler  the  notice  of  the  preientation  of  the  petition  had 
betn  served  on  the  respondtntt  .- 

Btld,  that  vihtre  no  other  proceeding  hat  been  taten  in 
the  taatttr  of  the  petition  tinee  the  tercice  of  lucA 
notice,  a  reaioaattt  tiau  will  be  ailoaed  for  making 
■  ■      ■       lot  mentioned  in  lect.  8  of  the  31  f  32 


Vict 


.  125. 


This  wtw  &  (umttiotMn \\ift  m»Vu«  tA "i^*  0\fli™» 
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JlTDOES*   CU.] 


Be  A  SuxxoNS.    Same. 


[JUDQBS*  Cl. 


Petition.  It  was  taken  out  by  the  respondents,  and 
called  upon  the  petitioners  to  show  cause  why  the 
petition  should  be  further  proceeded  with  on  the 
ground  that  the  security  was  wholly  null  and  void, 
.  and  that  no  security  had  been  given  within  the 
meaning  of  the  Parliamentary  Elections  Act  1868 
(31  &  32  Vict.  c.  120). 

Sections  8  and  9  of  the  Act  are  as  follows : — 

8.  Notice  of  the  preeentation  of  a  i>etition  under  this 
Act,  and  of  the  nature  of  the  proposed  security,  accom- 
panied with  a  copj  of  the  petition,  shall,  within  the  pre- 
scribed  time,  not  exceeding  UTe  days  after  the  presentation 
of  the  petition,  be  served  pv  the  petitioner  on  the  respon- 
dent ;  and  it  shall  be  lawful  for  tne  respondent,  where  the 
security  is  given  wholly  or  partially  by  recog^nisanoe,  within 
a  further  prescribed  time,  not  exceeding  five  days  from  the 
date  of  the  service  on  him  of  the  notice,  to  object  in 
writing  to  such  recognisance;  on  the  ground  that  the 
sureties,  or  any  of  them,  are  msufBcient,  or  that  a  surety 
is  dead,  or  that  he  cannot  be  found  or  ascertained  from  the 
want  of  a  sufficient  de8crii>tion  in  the  recognisance,  or  that 
a  person  named  in  the  recognisance  has  not  duly  acknow- 
ledged the  same. 

9.  Any  objection  made  to  the  security  given  shall  be 
heard  and  decided  on  in  the  prescribed  manner.  If  an  ob- 
jection to  the  security  is  allowed,  it  shall  be  lawful  for  the 

Setitioner,  within  a  further  prescribed  time,  not  exceeding 
ve  davs,  to  remove  such  olgection,  by  a  deposit  in  the 
prescribed  manner  of  such  sum  of  money  as  may  be  deemed 
oy  the  court  or  officer  having  cognisance  of  the  matter  to 
make  the  security  sufficient. 

If  on  objection  made  the  security  is  decided  to  be  in- 
sufficient, and  such  objection  is  not  removed  in  manner 
hereinbefore  mentioned,  no  further  proceedinf^  shall  be 
had  on  the  petition ;  otherwise  on  the  expiration  of  the 
time  limited  for  makinjr  objections,  or  after  objection  made, 
on  the  suffidencv  of  the  security  being  established,  the 
petition  shall  be  deemed  to  be  at  issue. 

Rule  21  runs  thus :  *'The  time  for  giving  notice 
of  any  objection  to  a  recognisance  under  the  8th 
section  of  the  Act  shall  be  within  five  days  from 
the  date  of  service  of  the  notice  of  the  petition  and 
of  the  nature  of  the  security,  exclusive  of  the  day  of 
service.*' 

Ilere  notice  of  the  presentation  of  the  petition  had 
been  served  on  the  respondents  on  the  0th  Dec., 
and  the  present  summons  bore  date  18th  Dec. 

Wekh,  for  the  petitioners,  took  a  preliminary  ob- 
jection that  the  summons  was  too  late,  and  that 
under  the  provisions  of  sect.  9,  the  time  limited  for 
making  objections  having  expired,  the  petition 
must  be  deemed  to  be  at  issue.  [Willes,  J. — Has 
any  otlier  proceeding  been  taken  in  the  matter  of 
the  petition  since  the  service  of  the  notice  of  the 
presentation  of  the  petition  upon  the  respondents  ?] 
No, 

MurcK  for  the  respondents,  was  not  called  upon  to 
answer  the  preliminary  objection. 

Willes,  J.  said  that  as  no  other  proceeding  had 
been  taken  in  the  matter  of  tlie  petition  since  the 
service  of  the  notice  of  the  presentation  of  the 
petition  upon  the  respondents  he  should  hold  that  the 
summons  was  in  time.  Rule  21  applied  to  objections 
under  sect.  8  of  the  Act,  and  he  should  probably  con- 
sult the  other  judfiros  upon  the  question  of  making  a 
new  rule  or  amending  rule  21,  so  as  to  allow  objec- 
tions which  do  not  fall  under  sect.  8  to  be  made  within 
a  reasonable  time.  As  the  present  application  had  in 
his  opinion  been  made  within  a  reasonable  time,  he 
should  hear  it. 

Agents,  Johnson  and  WetheralU ;   ]Vyatt. 


THE  SALFORD  PETITION. 

Wedniuday,  Dec  16,  1868. 

(Before  Willes,  J.) 

Re  A  Summons. 

Parliamentary  Electiona  Act — Sumnumtn — BefortMkm 

to  he  heard, 

A  summons  in  the  matter  of  an  election  petition.  00 
taken  b^ore  a  Judge  at  chambers  not  on  the  rota  fat 
the  tried  of  election  petitions; 

Held,  that  this  was  irreyulary  it  being  the  inteniixm  of 
the  Act  that  the  election  fudges  should  lay  don 
precedents  in  practice. 

In  the  matter  of  a  summons  for  particulars,  the 
learned  judge  referred  to  a  matter  of  practice. 

Willes,  J. — I  think  it  would  be  as  well,  as  I M 
so  many  gentlemen  present  in  both  branches  of  ths 
Profession,  and,  I  supTOse,  on  behalf  of  the  pablie 
at  large,  to  say  this :  That  the  first  summons  unds 
this  Act  was  heard  before  one  of  the  judges  who  ii 
not  on  the  rota.  I  daresay  it  will  be  all  right ;  bat 
it  was  a  little  irregular,  because  the  44th  rule  oogiit 
to  have  brought  it  here. 

Rule  44  is  this :  All  interlocutory  questions  tnd 
matters,  except  as  to  the  sufficiency  of  the  secoritj, 
shall  be  heard  and  disposed  of  before  a  judge,  who 
shall  have  the  same  control  over  the  procecdingi 
under  the  Parliamentair  Elections  Act  18C^  si  s 
judge  at  chambers  in  the  ordinary  proceedings  of 
the  Superior  Courts,  and  such  questions  and  matften 
shall  be  heard  and  disposed  of  by  one  of  the  jodgei 
upon  the  rota,  if  practicable,  and,  if  not,  then  by 
any  judge  at  diambers. 

Lanyon, — It  says,  "  if  practicable." 

Willes,  J. — I  was  sitting  here  for  two  boon 
waiting  for  business,  and  in  the  mean  time  by  s 
mistake  the  parties  went  before  Baron  Clesdij, 
who  had  a  great  deal  of  other  business  to  atteol 
to.  Before  making  any  order  on  this  or  any  ocher 
summons  under  this  Act,  I  mean  to  consult  tfas 
other  judges  if  there  be  any  question  at  slL  I 
shall  consult  them  with  a  view  to  laying  down  s 
precedent.  That  was  the  reason  I  said  amiitske 
had  been  made  in  troubling  another  judge.  No 
doubt  it  was  the  intention  of  the  Act  that  the 
judges,  if  possible,  should  lay  down  precedents,  sod 
that  a  judge  who  hears  any  summons  under  the 
Act  should  consult  the  other  judges  if  be  feels  uxf 
doubt  in  his  mind  as  to  the  proper  order  to  mske. 
I  make  no  remark  upon  the  order  which  wis 
made  by  Baron  Cleasby.  That  is  not  b^ore  me; 
and  no  doubt  it  was  a  very  proper  order.  But  it  is 
better  to  avoid  variance  of  practice  under  this  Act 

Same. 
Rules  6  and  7  should  be  read  together. 

WiLLKs,  J.,  in  the  above  matter,  said  that  Bulei 
0  and  7  are  to  be  taken  together.  They  sre  as 
follows : — 

Rule  G.  Evidence  need  not  be  stated  in  tiie 
petition,  but  the  courtor  a  judge  may  order  sock 
particulars  as  may  be  necessary  to  prevent  surpriis 
and  unnecessary  expense,  and  to  ensure  a  fair  sod 
effectual  trial  in  the  same  way  as  in  ordinary  pro- 
ceedings in  the  Court  of  Common  Pleas,  and  npoQ 
such  terms  as  to  costs  and  otherwise  as  may  be 
ordered. 

Rule  7.  ^Mlen  a  petitioner  claims  the  seat  for  sa 
unsuccessful  candidate,  alleging  tliat  he  had  a 
majority  of  lawful  votes,  the  party  complaining  of 
or  defending  the  election  or  return,  shall,  six  ws 
before  the  day  appointed  for  trial,  deliver  to  toe 
\  \\\&%lei  qxiCl  t&.\&o  2X  xVie  address,  if  any,  giren  by  tbe 


MAGISTRATES'  OASES. 


287 


Gk).] 


Mastih  v.  Mackonochib. 


[Pwv.  Co. 


era  and  respondent,  a8  the  case  may  be,  a 
;he  votes  intended  to  be  objected  to,  and  of 
yds  of  objection  to  each  such  vote,  and  the 
shall  allow  inspection  and  office  copies  of 
ts  to  all  parties  concerned  ;  and  no  evidence 
i  given  ag^ainst  the  validity  of  any  vote  nor 
ly  head  of  objection  not  specified  in  the  list, 
by  leave  of  the  court  or  jud^e  upon  such 
IS  to  amendment  of  the  list,  postponement 
inquiry,  and  payment  of  costs,  as  may  be 


>ICIAL    COMMITTEE    OF    THE 
PBIVY    COUNCIL. 

Wednesday  J  Dec,  23,  1868. 

t — the  Archbishop  of  York,  Lord  Chelms- 
,  Lord  Cairns,  Sir  W.  Erlb,  and  Sir  J. 

ILB.) 

Martin  v,  Mackonochie. 

m — The  elevation  of  the  cup — Kneeling — 
ed  candies — Incense— 'Mixing  toater  with  the 
-  The  rubrics, 

ric  of  the  second  year  of  the  reiqn  of  King 
trd  VI.  f  sanctioned  by  stat.  2^3  JSdu7.  6,  c,  1, 
lies  the  ritual  of  the  Church  of  England, 

ttruction  of  this  rubric  in  the  case  of  Westerton 
Idell,  confirmed, 

ng  to  this  rubric,  the  following  practices  are 
'fid: 

he  elevation  during  or  after  the  prayer  of  con- 
ion  of  the  paten  and  cup, 

f,  kneeling  or  prostration  before  the  consecrated 
Its, 

,  the  use  of  lighted  candles  on  the  communion 
during  the  celebration  of  the  Holy  Communion, 
nndles  not  being  wanted  for  giving  light, 

f,  rising  incense  in  the  celebration  of  the  Holy 
atnion, 

mixing  water  with  the  wine  used  in  the  admini' 
on  of  the  Holy  Communion, 

case  was  argued  at  great  length  for  several 

following  counsel  appeared : 

ens,  Q.  C,  Coleridge,  Q.  C,  and  Dr.  Swabey 
with  them),  for  the  appellant. 

caix,  Q.  C.  (W.  M,  James,  Q.  C.  and  Dr. 
n  with  him)  for  the  respondent. 

Committee  having  taken  time  to  consider, 
owingVritten  judgment  was  this  day  read  by 

Cairns.— The  case  of  Martin  v.  Mackonochie, 
Qced  before  the  Bishop  of  London,  was, 
the  provisions  of  the  Clergy  Discipline  Act, 
r  the  bishop  to  the  Court  of  the  Archbishop 
terbury  for  trial  in  the  first  instance ;  and 

been  fully  heard  before  the  judge  of  the 
Court,  resulted  in  a  decree  made  on  the  28th 
1868.    Mr.  Mackonochie,  the  clerk  in  holy 

against  whom  .  these  proceedings  were 
1,  was  charged  with  four  offences  against 
WB   ecclesiastical,    viz. : — 1.    The    elevation 

or  after  the  prayer  of  consecration  in  the 
>f  the  administration  of  the  Uoly  Com- 
i  of  the  paten  and  cup,  and  the  kueeling  or 
ting  himself  before  the  consecrated  elements. 
g  lighted  candles  on  the  communion  table 

the  celebration  of  the  Holy  Communion, 
ich  candles  were  not  wanted  for  the  purpose 
ig  light.    3.  Using  incense  in  the  celebra- 

the  Holy  Communion.    4,  Mixing  water 


with  the  wine  used  in  the  administration  of  the 
Holy  Communion.  The  learned  judge  of  the 
Arches  Court  by  his  decree  sustained  the  third 
and  fourth  of  these  charges,  and  admonished 
Mr.  Mackonochie  to  abstain  for  the  future  from 
the  use  of  incense,  and  from  mixing  water 
with  the  wine  as  pleaded  in  the  articles.  Against 
this  part  of  the  decree  there  is  no  appeal.  Tho 
second  charge  as  to  lights,  was  not  sustained,  the 
learned  judge  holding  that  it  was  lawful  to  place 
two  lighted  candles  on  the  communion-table,  during 
the  time  of  the  Holy  Communion.  Against  this  the 
promoter  has  appealed.  As  to  the  first  charge,  Mr. 
Mackonochie,  while  admitting  the  elevation  of  the 
consecrated  elements  at  the  times  and  in  the 
manner  alleged,  pleaded  that  he  had  discontinued 
the  practice  before  the  institution  of  the  suit.  The 
learned  judge,  therefore  admonished  Mr.  Mackono- 
chie not  to  recur  to  the  practice:  but  as  to  the 
otiier  part  of  the  charge,  namely,  the  kneeling  and 
prostrating  himself  before  the  consecrated  elements, 
the  learned  judge  held,  that  if  Mr.  M^konochie 
had  committed  any  error  in  that  respect  it  was  one 
which  should  not  form  the  subject  of  a  criminal 
prosecution,  but  should  be  referred  to  the  bishop  iu 
order  that  he  might  exercise  his  discretion  thereon. 
The  promoter  appeals  from  the  latter  part  of  the 
decision  of  the  learned  judge  on  this  charge,  and  he 
also  complains  in  his  appeal  that  the  defendant  was 
not  ordered  to  pay  the  costs  of  the  suit.  The  ques- 
tions thus  raised  by  the  appeal  were  very  fully 
and  ably  argued  before. this  tribunal,  and  their 
Lordships  have  now  to  state  their  reasons  for  the 
advice  which  they  propose  humbly  to  offer  to  Her 
Majesty.  They  will  advert  first  to  the  charge  of 
kneeling  before  the  consecrated  elements.  It  is 
necessary  to  refer  to  the  whole  of  the  charge  on 
this  head  as  contained  in  the  3rd  and  4th 
articles,  although  some  of  the  acts  charged 
are  said  to  have  beeii  discontinued  before  the 
suit  commenced.  These  articles  run  thus : — 
"3.  That  the  said. Alexander  Heriot  Mackonochie 
has  in  his  said  church,  and  within  two  years  last 
past  (to  wit,  on  Sunday,  the  23rd  day  of  December, 
on  Christmas-day  last  past,  and  on  Sunday,  the  30th 
day  of  December,  all  in  the  year  of  our  Lord  18C6) 
during  the  prayer  of  consecration  in  the  Order  of 
the  Administration  of  the  .Holy  Communion, 
elevated  the  paten  above  his  head,  and  permitt^ 
and  sanctioned  such  elevation ;  and  taken  into  his 
hands  the  cup,  and  elevated  it  above  his  head  during 
the  prayer  of  consecration  aforesaid,  and  permitted 
and  sanctioned  the  cup  to  be  so  taken  and  elevated, 
and  knelt  or  prostrated  himself  before  the  conse- 
crated elements  during  the  prayer  of  consecration, 
and  permitted  and  sanctioned  such  kneeling  or  pros- 
trating by  other  clerks  in  holy  orders.  4.  That  such 
elevation  of  the  paten,  and  such  taking  and  eleva- 
tion of  the  cup,  and  such  kneeling  and  prostrating 
are  severally  unlawful  additions  to  and  vanationa 
from  the  form  and  order  prescribed  and  appointed 
by  tho  said  statutes,  and  by  the  said  Book  of 
Common  Prayer,  and  administration  of  the  sacra- 
ments, and  other  rites  and  ceremonies  of  the 
Church,  and  arc  contrary  to  the  said  statutes,  and 
to  the  14th,  3Gth,  and  38th  of  the  said  constitutions 
and  canons,  and  also  to  an  Act  of  Parliament  passed 
in  a  session  of  Parliament  holden  in  the  thirteenth 
year  of  Queen  Elizabeth,  c.  12,  and  to  the  25th  and 
28th  of  the  Articles  of  Keligion  therein  referred  to.** 
Mr.  Mackonochie's  answer  to  these  articles  is  as 
follows : — "  3.  Whereas  in  the  3rd  article,  given  in 
and  admitted  as  amended  in  this  cause,  it  is  pleaded 
that  the  said  Alexander  Heriot  Mackonochie  has — 
to  wit,  on  Sunday,  the  23rd  day  of  December,  on 
Christmas-day  last  past,  on  Sunday,  the  30 ch  day 
of  December,  all  ii\  Vvci  'jcax  \^VsS»— ^mxwv'j,  ^<i 
prayer  of  coMewalVoxi  \vi  \.\vaVix^^'t  oJl^^  fc»AssL\sv- 
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istration   of   tlic  Holy  Communion  elevated   the 
paten  above  his  head  and  permitted  and  sanctioned 
such  elevation,  and  taken  into  his  hands  the  cup 
and  elevated  it  above  his  head  during  the  prayer  of 
consecration   aforesaid,  and  permitted  and    sanc- 
tioned the  cup  so  to  be  taken  and  elevated,  and  knelt 
or  prostrated  himself  before  the  consecrated  elements 
during  the  prayer  of  consecration,  and  permitted  and 
sanctioned  such  kneeling  or  prostration  by  other 
clerks  in  holy  orders  ;  no^«%  the  same  is  in  part  un- 
trulypleade<1,  for  the  party  proponent  alleges  that, 
vhilo  he  admits  that   the  said   Alexander  Heriot 
Mackonochie  did  on  the  said  two  Sundays  and  on 
Christmas-dny,  during  the  prn3'er  of  consecration, 
kneel  and  sanction  kneeling  by  other  clerks  before 
the  Lord's  table,  lie  denies  that  his  said  party  did 
on  the  said  two  Sundays  and  on  the  said  Christmas- 
day  kneel  or  prostrate  himself    before  the    con- 
secrated elements,  or   permit  and  sanction    such 
kneeling  or  prostration  by  other  clerks  in  holy 
orders,  as  in  the  3rd  article    pleaded.      And  he 
further  alleges  that  while  he  admits  that  he  did 
on  the  said  two  Sundays  and  Christmas-day.  in 
the  said  3rd  article  mentioned,  elevate  and  sanction 
the  elevation  by  other  clerks  of  the  paten  and  cup 
above  his  head,  as  is  in  the  said  3rd  article  pleaded, 
yet  that  such  elevation  of  the  paten  and  cup  has 
l)ren  wholly  discontinued  by  the  said  Alexander 
Ileriot  Mackonochie  during  the  administration  of 
the  Holy  Communion  ever  since  the  said  3()th  Dec. 
ISfiC,  and  long  prior  to  the  institution  of  this  suit. 
That  such  practice  was  discontiimed  inconsequence 
of  legal  advice,  and  in  compliance  with  the  ex])resssed 
wish  of  the  Lord  Bishop  of  the  diocese  of  London 
and  with  a  resolution  of  Convocation,  as  was  well 
known  to  the  promoter  of  this  suit  before  he  insti- 
tuted the  same."    Before  turning  to  the  evidence  in 
support  of  this  charge,  it  will  l)e  proper  to  consider 
a  i)roliminary  objection  which  was  taken  to  the 
article.',  and  to  the  letters  of  request  and  citation  by 
■which  they  were  preceded.     It  was  said   that,  al- 
though the    articles  alleged   that  the  respondent 
*' knelt   or  prostrated    himself   before  the    conse- 
crated elements  during  the  prayer  of  consecration," 
the  letters  of  request  and  citation  were  for  "  bowing, 
kneeling,  or  prostrating  himself  before  the  conse- 
crated elements  during  or  after  the  prayer  of  conse- 
cration."  It  was  contended  that  the  citation  showed 
no  offence,  for  it  might  be  taken,  as  in  an  indict- 
ment, in  the  sense  most  favourable  to  the  accused, 
and  as  affirming  more  than  that  he  bowed  after 
the  prayer  of  consecration,  which,  it  was  said,  would 
or  might  be  innocent.    And  the  articles,  it  was 
argued,    by    omitting    this    alternative,    were    a 
departure  from  the  citation.     To   this  it  might 
be    sufficient  to  reply  that   the   objection  taken 
to   this    citation — a    citation    which    it    is    not 
disputed  does  contain    other    charges  cognizable 
by  the  Ecclesiastical  Court,  is  an  objection  of  a 
strictly  technical  character,  and  one  which  would 
be  waived  by  the  appearance  of  the  respondent  as 
he  did  appear,  without  protest,  and  by  praying  for 
articles.    But,  passing  from  this,  it  is  to  be  observed 
that  the  supposed  analogy  between  the  citation  and 
an  indictment,  on  which  this  objection  is  founded, 
entirely  fails.    The  Act  of  Uniformity  (1  Eliz.  c.  2), 
contemplates  two  modes  of  procedure  for  enforcing 
its  provisions — one,  by  indictment  under  sect.  4,  and 
the  other  by  process  for  admonition  before  the 
onlinary  under  sect.  23 ;  and  it  is  under  the  latter, 
and  not  the  former,  section  that  the  present  pro- 
ceedings are  taken.    Moreover,  in  the  case  of  an 
indictment  followed  by  judgment,  the  indictment 
and  judgment  become  th.*  record,  and  the  judgment 
is  read  with  reference  to  the  indictment ;  and  if  the 
indictment  is  open  to  a  construction  which  is  inno- 
cent,  and  would  not  sustain  a  judgment,  the  judg- 
^  would  be  ricious  and   must   be  arrested  •,\ 


whereas  the  citation  is  followed  by  articles,  whidi 
in  turn  are  met  by  a  plea ;  and  the  court,  after 
hearing  evidence,  defines  by  its  sentence  how  modi 
of  the  charge  it  considers  to  be  relevant,  and  to 
have  been  proved,  and  thereby  corrects  any  exoen 
of  averment  in  the  citation.    The  preliminary  ob- 
jection, therefore,  on  this  charge  their  Lordshipi 
feel  themselves  obliged  to  repel.    It  it  necessary 
now  to  examine  the  evidence  adduced  in  support 
of  the  charge ;  and  in  doing  this,  and  in  coosideriog 
the  character  of  the  charge  itself,  their  Lordshipi 
will  confine   their   attention  to  the   conduct  and 
acts  of  the  respondent  as  the  celebrating  or  con- 
secrating minister.    The  allegations  and  proof  ai 
to  **  sanctioning  and  permitting  other  clerks  "areas 
vague,  that  no  weight  could  be,  and  in  the  argu- 
ment little  weight  was  attempted  to  be,  given  to 
them.    The  chief  witness  in  support  of  the  charge 
is  Mr.  Beames.    He  has  not  been  cross-examined, 
and  no  evidence  has  been  adduced  for  the  respondent 
The  statement  of  Mr.  Beames  may,  therefore  be 
taken  to  be  uncontroverted.      He  speaks  of  tbe 
23rd  and    25th  Dec.    186(i.      On   both   of   these 
occasions  the  respondent  was  the  celebrant  at  the 
communion  service.    The  effect  of  the  answers  of 
Mr.  Beames  may  be  stated  to  be  that  the  respon- 
dent commenced  to  read  the  prayer  of  consecration 
standing ;  that  on  reaching  the  words  "  the  stme 
night  that  He  was  betrayed  "  he  derated  the  psten 
above  his  head,  returned  it  to  its  place  on  the  com- 
munion-table, and  then  knelt  on  his  knees  towsrii 
the  table,  inclining  or  prostrating  his  head  towanli 
the  ground;  that  he  then  rose  and  resumed  tbe 
prayer ;  that  when,  in  the  further  course  of  the 
prayer,  he  took  the  chalice,  he  elevated  it  above  hb 
head  as  he  had  done  the  paten,  replaced  it  on  the 
communion-table,  and  knelt  or  prostrated  himself  si 
before.  The  elevation  of  the  elements  has,  as  already 
said,  been  discontinue^!,  and  as  to  the  kneeling  after 
the  consecration  of  the  chalice,  it  might  possibly  be 
suggested  that  it  was  a  kneeling  after  finishing  the 
prayer  of  consecration*  and  with  reference  to  the 
next  part  of  the  service,  in  which  the  celebrant 
becomes  himself  the  recipient.    Omitting,  there- 
fore, for  the  present,  the  elevation  and  the  second 
kneeling,  the  evidence  remains  that  the  respondent, 
after  commencing  the  prayer  of  consecration  stand- 
ing, paused  in    the  middle  of  the  prayer,  knelt 
down,  inclining  or  prostrating  his  head  towards  the 
ground,  and  then,  rising  up  again,  continued  the 
prayer  standing.    In  order  to  bring  the  conduct  of 
the  respondent  on  this  head  to  the  test  of  ecclesiasti- 
cal law,  it  is  proper  now  to  turn  to  the  rubric  of  the 
order  of  the  administration  of  the  Holy  Communion. 
The  Lord's  Prayer  and  the  collect,  with  which  the 
services  commence,  are  to  be  said  by  the  priest 
*'  standing  at  the  north  side  of  the  Uble."   The 
priest  is  then  to  turn  to  the  people  and  rebesne 
distinctly  all  the  Ten  Commandments,  **  the  people 
still  kneeling,"  implying  that  the  priest  is  still  to 
stand.    This  is  to  be  followed  by  one  of  the  coUecti 
for  the  Sovereign,  '*  the  priest  standing  as  befoN^* 
and  by  the  collect  for  the  day.    The  priest  is  thai 
to  read  the  Epistle  and  Gospel,  and  to  say  the  Creed, 
during  which  no  change  of  attitude  is  indicated. 
After  the  sermon,  when  the  priest  has  returned  to 
the  lord's  table,  the  sentences  of  the  offertofr,  the 
prayer  for  the  Church  Militant,  and  the  exhortatioBi 
are  to  be  *'  said"  by  the  priest,  without  any  direc- 
tion as  to  change  of  posture,  and  then,  at  the  con- 
fession, he,  as  well  as  all  the  people,  is  directed  to 
kneel.    For  the  absolution  and  the  sentences  whidi 
follow  the  priest  is  directed  to  stand  up,  and  to  tun 
himself  to  the  people ;  for  the  words  "  It  is  Teiy 
meet,"  &c.,  and  the  "  prefaces"  he  is  to  torn  to  tte 
Lord's  table,  and  he  is  then  to  kneel  down  at  the 
Lord's  table,  and,  in  the  name  of  all  the  recipieiiti» 
say  \.Yi«  ^xa.y«x,  ^^\{^  d»  not  presame^**  &c.    Thft 
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ibric  before  the  prayer  of  consecration  then  follows, 
ad  IB  in  these  words : — **  When  the  priest,  standing 
efore  the  table,  hath  so  ordered  the  bread  and 
ine  that  he  may  with  the  more  readiness  and 
Bcency  break  the  bread  before  the  people,  and 
ike  the  cup  into  his  hands,  he  shall  say  the 
rmjer  of  consecration,  as  follows.'*  Their  Lord- 
lipt  entertain  no  doubt  on  the  construction  of 
lis  rubric  that  the  priest  is  intended  to  continue  in 
ae  posture  daring  the  prayer,  and  not  to  change 
!om  standing  to  kneeling,  or  vice  vena;  and  it 
ppears  to  them  equally  certain  that  the  priest  is 
itended  to  stand  and  not  to  kneel.  They  think 
lat  the  words  '*  standing  before  the  table  "  apply  to 
le  whole  sentence;  and  they  think  this  is  made 
lore  apparent  by  the  consideration  that  acts  are  to 
e  done  by  the  priest  before  the  people  as  the 
nyer  proceeds  (such  as  taking  the  paten  and 
ludice  into  his  hands,  breaking  the  bread,  and 
lying  his  hand  on  the  various  vessels)  which  could 
uiy  be  done  in  the  attitude  of  standing.  This 
eing,  in  their  Lordships'  opinion,  the  proper  con- 
tniction  of  the  nibric,  it  Is  clear  that  the  respon- 
bnt,  by  the  posture  or  change  of  posture  which  he 
iM  adopted  during  the  prayer,  has  violated  the 
nibric,  and  committed  an  offence  within  the  mean- 
ing of  the  13  &  14  Car.  2,  c  4,  ss.  2,  17,  24,  taken 
la  connection  with  the  I  £liz.  c.  2,  and  punish- 
able by  admonition  under  sect.  23  of  the  latter 
rtitnte.  It  was  contended  on  behalf  of  the  respondent 
that  the  act  complained  of  was  one  of  those  minute 
ietiils  which  could  not  be  taken  to  be  covered  by 
f^  proTislons  of  the  rubric ;  that  the  rubric  could 
Bot  be  considered  as  exhaustive  in  its  directions, 
for  no  order  could  be  shown  in  it  requiring  the 
celebrating  minister  to  kneel  while  himself  receiving 
the  bread  and  wine ;  and  that  there  was  no  charge 
tt  evidence  against  the  respondent  that  in  kneeling 
ifter  the  consecration  any  adoration  of  the  sacra- 
>>^t  was  intended.  Their  Lordships  are  of  opinion 
uAt  it  is  not  open  to  a  minister  of  the  Church,  or 
^en  to  their  Lordships  in  advising  Her  Majesty, 
ai  the  highest  ecclesiastical  tribunal  of  appeal,  to 
^^  a  distinction  in  acts  which  are  a  departure 
°|^  or  violation  of  the  rubric,  between  those 
^juch  are  important  and  tliose  which  appear  to  be 
«yi«l.  The  object  of  a  Statute  of  Uniformity  is, 
**  iU  preamble  expresses,  to  produce  **  an  universal 
iBBeoieat  in  the  public  worship  of  Almighty  Ood,*' 
*U  object  which  would  bo  wholly  frustrated  if  each 
j^oiiter,  on  his  own  view  of  the  relative  importance 
«  the  details  of  the  service,  were  to  be  at  liberty 
*^^t,  to  add  to,  or  to  alter  any  of  those  details. 
^  rule  upon  this  subject  has  been  already  laid 
*f^o  by  the  Judicial  Committee  in  Weaterton  v. 
f^w^  and  their  Lordships  are  disposed  entirely  to 
^Itere  to  it :  "  In  the  performance  of  the  services, 
^^  and  ceremonies  ordered  by  the  Prayer- 
2^  the  directions  contained  in  it  must  be  strictly 
'[{■erred ;  no  omission  and  no  addition  can  be  per- 
J^tted."  There  would,  inde^  be  no  difficulty  in 
|f^(>)nng  that  the  posture  of  the  celebrating  minister 
«QrJQg  all  the  parts  of  the  communion  service  was, 
^  that  for  obvious  reasons,  deemed  to  be  of  no 
^Udl  importance  in  the  changes  introduced  into  the 
nayer-book  at  and  after  the  Reformation.  The 
Prions  stages  of  the  service  are,  aa  has  already  been 
ihown,  fen^  and  guarded  by  directions  of  the  most 
Binute  kind  as  to  standing  and  kneeling,  the  former 
ttitude  being  prescribed  even  for  prayers,  during 
'hich  a  direction  to  kneel  might  have  been  expected, 
jid  it  is  not  immaterial  to  observe,  that  whereas 
I  the  first  Prayer-book  of  King  Edward  VI.  there 
■•  contained  at  the  end  a  rubric  in  these  words  :-^ 
Aa  touching  kneeling,  crossing,  holding  up  of 
oda,  knucking  upon  the  breast,  and  other 
fltarea,  they  may  be  used  or  left,  as  every  man's 
TOticm  afOTeth,  without  blarney"  thij  rulinc  was 


in  the  second  Prayer-book  of  Edward  VI.  and 
in  all  the  subsequent  Prayer-books  omitted.  I'lie 
argument  against  the  completeness  of  the  direction! 
as  to  posture,  derived  from  a  supposed  absence  of 
any  order  that  the  celebrant  shall  kneel  while  him- 
seU  receiving,  does  not  appear  to  their  Lordships  to 
be  well-founded.  In  the  rubric  as  to  the  reception 
of  the  sacramental  bread  and  wine,  the  words  "  all 
meekly  kneeling  "apply,  as  their  Lordships  think,  to 
the  celebrant,  as  well  as  to  the  other  clerks  and  to  the 
people ;  and  this  is  made  more  clear  by  the  rubric 
termed  the  black  rubric,  added  at  the  end  of  the 
service.  It  is  true,  as  was  contended,  that  there  is 
no  charge  against  the  respondent  that  the  kneeling 
complained  of  was  intended  as  an  act  of  adoration 
of  the  sacramental  elements.  Such  a  charge,  in- 
volving as  it  would  an  inquiry  into  sentiments  and 
feelings,  of  which  no  tribunal  can  adequately 
judge,  would  be  difficult  of  proof ;  and  the  rubrical 
enactments  appear  to  have  been  wisely  confined  to 
prescribing  an  order  of  service  free  from  those  out- 
ward movements  which  had  become  more  or  less 
associated  with  errors  in  doctrine  which,  at  the 
Heformation  were  renounced.  If  this  order  is  de- 
parted from,  it  is,  as  their  Lordships  think,  unneces- 
sary to  inquire  into  the  motive  by  which  the  depar- 
ture has  been  oocasioned.  Another  argument  urged 
on  behalf  of  the  respondent  should  also  be  noticed. 
Mr.  James  contended  with  great  ability  that  the 
charge  as  to  kneeling  during  the  prayer  of  con- 
secration was  made  in  connection  with  the  charge 
as  to  the  elevation  of  the  sacrament,  and  that  the 
charge  of  kneeling  was  only  an  aggravation  of 
that  of  elevation,  which  had  been  discontinued. 
This,  no  doubt,  is  so ;  but  the  kneeling  under  the 
circumstances  described,  being  itself,  as  their 
Lordships  think  it  is,  a  violation  of  the  rubric, 
they  do  not  think  that  the  judgment  of  the 
court  shotdd  the  less  be  passed  upon  it  because  the 
other  part  of  tlio  charge — namely,  that  as  to  tho 
elevation — is  no  longer  resisted.  It  only  remains, 
on  this  part  of  the  case,  to  advert  to  the  very  learned 
and  elaborate  judgment  of  the  Dean  of  the  Arches. 
That  learned  judge  states  that  the  rubric  does  not  give 
precise  directions  that  the  celebrant  should  kneel  at 
the  times  when  it  appears  that  the  respondent  does 
kneel ;  that  he  is  far  from  saying  it  is  not  legally 
competent  to  him  to  adopt  this  attitude  of  devoUon ; 
and  that  it  cannot  be  contended  that  at  some  time 
or  other  he  must  not  kneel  during  the  celebration, 
although  no  directions  as  to  his  luieeling  at  all  are 
given  by  the  rubric.  Their  Lordships,  however, 
think,  as  they  read  the  rubric,  that  directions  as  to 
the  celebrant  kneeling  at  a  particular  time  of  the 
celebration — namely,  when  he  himself  receives  the 
Sacrament— are  given,  and  at  the  same  time  when 
it  appears  that  the  respondent  kneels — namely, 
during  the  prayer  of  consecration — the  directions  in 
the  rubric  are  precise  that  he  should  stand  and  not 
kneel.  The  learned  judge  further  observes  that 
if  Mr.  Mackonochie  has  committed  any  error  in  this 
respect,  it  is  one  which  should  not  form  the 
subject  of  a  criminal  prosecution,  but  belongs 
to  the  category  of  cases  which  should  be  referred 
to  the  bishop.  This  category  the  learned 
judge  had  previously  defined  to  be — *' Things 
neither  ordered  nor  prohibited  expressly  or  by 
implication,  but  the  doing  or  use  of  which  must  be 
governed  by  the  living  discretion  of  some  person  in 
authority."  And  as  to  cases  in  tliis  category,  the 
learned  Judge  considered  that,  according  to  the 
preface  to  the  Prayer-book,  the  '*  parties  that  doubt 
or  diversely  take  anything  should  always  resort  to 
the  bishop  of  the  diocese."  Their  Lordships  do  not 
think  it  necessary  to  consider  minutely  tho  cases 
to  which,  or  the  manner  in  which^  thU  d\s^sx\»^S:&. 
the  preface  to  tVie  ^ta.^«e->Bcw5t  \%  ^\j\^vi»SK^ft,S5i»a»- 
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respondent,  with  which  they  are  now  dealing, 
involves  what  is  expressly  ordered  and  prohibited 
by  the  rubric,  and  is.  therefore,  a  matter  in  which 
the  bishop  could  Iiave  no  jurisdiction  to  modify  or 
dispense  with  the  rubrical  provisions.  On  the 
whole,  their  Lordships  are  of  opinion  that  the 
charge  against  the  respondent  of  kneeling  during 
the  prayer  of  consecration  has  been  sustained, 
and  that  he  should  be  admonished,  not  only 
not  to  recur  to  the  elevation  of  the  paten  and 
the  cup  as  pleaded  in  the  3rd  article,  but  also  to 
abstain  for  the  future  from  kneeling  or  prostrating 
himself  l)efore  the  consecrated  elements  during  the 
prayer  of  consecration,  as  in  the  same  article  also 
pleaded.  The  other  charge  involved  in  this  appeal 
is  that  of  using  lighted  candles  on  the  communion 
table  during  the  celebration  of  the  Holy  Commu- 
nion, when  such  candles  are  not  wanted  for  the 
purpose  of  giving  light.  This  charge  is  contained 
in  the  5th  and  6th  articles,  wliich  are  as  follows : 
**5th.  That  the  said  Alexander  lleriot  Macko- 
nochic  has,  in  his  said  church,  and  within  two 
vears  last  past,  to  wit,  on  Sunday  the  23rd  day  of 
l)ecember,  on  Christmas-day  last  past,  on  Suuday 
the  30th  day  of  December,  all  in  the  year  of  our 
Lord  18C<i,  and  on  Sunday  the  13th  day  of  January, 
in  the  year  of  our  Lord  1807,  used  lighted  candles 
on  the  communion  table  during  the  celebration  of 
the  Holy  Communion,  at  '.times  when  such  lighted 
candles  were  not  wanted  for  the  purpose  of  giving 
light,  and  permitted  and  sanctioned  such  use  of 
lighted  candles.  Gth.  That  the  use  of  such  liglited 
candles  is  an  unlawful  addition  to  and  variation 
from  the  form  and  order  prescribed  and  appointed 
by  the  said  statutes,  and  by  the  said  Book  of  Com- 
mon Prayer,  and  administration  of  the  sacraments 
and  other  rites  and  ceremonies  of  the  Church,  and 
is  contrary-  to  tlio  said  statutes  and  to  the  14th, 
3Cth,  and  38th  of  the  said  constitutions  and  canons." 
The  responsive  plea  of  Mr.  Mackonochie,  on  this 
head,  is  as  follows :  *'  5th.  Whereas,  it  is  pleaded 
in  the  5th  article  that  the  said  Alexander  Heriot 
Mackonochie  has,  in  his  said  church,  and  within 
two  years  last  past  to  wit,  on  Sunday,  the  23rd  day 
of  December,  on  Christmas-day  last  past,  and  on 
Sunday  the  30th  day  of  December,  all  in  the  year 
of  our  Lord  18G6;  and  on  Sunday,  the  13th  of 
January,  in  the  year  of  our  Lord  18(i7,  used  lighted 
candles  on  the  communion  table  during  the  celebra- 
tion of  the  Holy  Communion,  at  times  when  such 
lighted  candles  were  not  wanted  for  the  purpose  of 
giving  light,  and  permited  and  sanctioned  such  use 
of  lighted  candles.  Now  the  same  is  in  part  un- 
truly pleaded,  for  the  party  proponent  alleges  that 
on  the  said  three  Sundays  and  Christmas-day,  in 
the  said  5th  article  mentioned,  the  said  lighted 
candles  were  not  placed  on  the  communion  table, 
but  upon  a  narrow  moveable  ledge  of  wood  resting 
on  the  said  table,  and  that  the  said  candles  were  so 
placed  and  kept  lighted,  not  during  the  celebration 
of  the  Holy  Communion  only,  as  falsely  suggested 
in  the  said  5th  article,  but  also  during  tlie  whole 
of  the  reading  of  the  communion  service,  including 
the  epistle  and  gospel,  and  during  the  singing  after 
the  reading  of  the  Nicene  Creed,  and  during  the 
delivery  of  the  sermon.  6th.  That  he  denies  that 
the  use  of  such  lighted  candles  is  an  unlawful  addi- 
tion to  and  variation  from  the  form  and  order  pre- 
scribed  and  appointed  by  the  said  statutes,  and  by 
the  said  Book  of  Common  Prayer  and  administra- 
tion of  the  sacraments,  and  other  rites  and  cere- 
monies of  the  Church,  and  is  contrary  to  the  said 
statutes,  and  to  the  14th,  36tb,  and  38th  of  the  said 
constitutions  and  canons  as  in  the  said  6th  article 
alleged.**  The  facts,  therefore,  on  this  part  of  the 
case,  appear  to  bo  that  the  respondent  uses  two 
lighted  cMJidlei  during^  with  reference  to,  and  as  an 
accompaaiment  of,  the  communion  Bcrvicc,  and  i\ol 


for  the  ordinary  purpose  of  giving  light,  and  thit 
these  candles  are  placed  on  a  ledge  of  wood  which 
is  placed  on  the  communion  table.  The  Dean  of 
the  Arches  seems  to  have  considered  that  all  the 
practices  complained  of  before  him,  including  thii 
use  of  lighted  candles,  were  ceremonies.  The  le- 
spondent,  in  the  argument  of  his  counsel  at  the  bar, 
appeared  to  prefer  to  treat  the  question  as  one  of 
ornament,  and  Mr.  James  said  he  considered  the 
lighted  candles  '*  i>art  of  the  symbolical  decoration 
of  the  altar."  If  it  were  necessary  to  decide  whidi 
of  these  views  is  correct,  their  Lordships  would  fed 
disposed  to  ajzreo  with  the  Dean  of  the  Arches,  thit 
however  candles  and  candlesticks  may  ptr  sf  Ik 
l(K)ked  upon  as  a  part  of  the  furniture  or  ornaments 
of  the  church,  taking  the  word  ornaments  in  the 
larger  sense  assigned  to  it  by  this  committee  in 
Wtsterion  v.  LiddtU  iMoore,  p.  156),  yet  the  lighting 
of  the  candles,  and  the  consuming  them  by  burain; 
throughout,  and  with  reference  to  a  service  in  which 
they  are  to  act  as  symbols  and  illustrations,  is  itidf 
either  a  ceremony,  or  else  a  ceremonial  act  formiog 
part  of  a  ceremony,  and  making  the  whole  ceremony 
a  different  one  from  what  it  would  hare  been  hid 
the  lights  been  omitted.  The  Council  of  Trent 
(22nd  session,  5th  chapter),  De  Missse  Cercmoniii 
et  Ritibus,  says,  "Ceremonias  item  adhibnit  nK 
mysticas  bencdictiones,  lumina,  thymiamata,  veita^ 
alique  multa."  Dr.  Donne  also  in  his  sermons  (j^i^ 
ful.  ed.  1640).  writing  in  support  of  .the  use  of  then 
lights,  calls  it  a  ceremony.  He  says,  **It  is  in  tfaii 
ceremony  of  lights  as  it  is  in  other  ceremoniea* 
There  is  a  clear  and  obvious  distinction  between  the 
presence  in  the  Church  of  things  inert  and  unnfed, 
and  the  active  use  of  the  same  things,  as  a  pin  d. 
the  administration  of  a  sacrament  or  of  a  ceremoof. 
Incense,  water,  a  banner,  a  torch,  a  candle  and  ctn- 
dlestick,  may  be  parts  of  the  furniture  or  omamenu 
of  a  church ;  but  the  censing  of  persons  and  thii^ 
or,  as  was  said  by  the  Dean  of  rArches,  the  bringiiiK 
in  incense  at  the  beginning  or  during  the  celebn- 
tion,  and  removing  it  at  the  close  of  the  celebntiott 
of  the  Eucharist,  the  symbolical  use  of  water  ii 
baptism,  or  its  ceremonial  mixing  with  the  sacn- 
mental  wine ;  the  waving  or  carrying  the  banner; 
the  lighting,  cremation,  and  symbolical  use  of  ^ 
torch  or  candle ;  these  acts  give  a  life  and  rneuuBf 
to  what  is  otherwise  inexpressive,  and  the  act  mnit 
be  justified,  if  at  all,  as  part  of  a  ceremonial  liv. 
If  the  use  of  lighted  candles  in  the  manner  com- 
plained of  be  a  ceremony  or  ceremonial  act,  it  mi^ 
be  sufficient  to  say  that  it  is  not — ^nor  is  any  cat 
mony  in  which  it  forms  a  part — among  those  le* 
tained  in  the  Prayer  Book,  and  it  must  therefore 
be  included  among  those  that  are  abolished, 
for  the  Prayer  Book,  in  the  Preface,  dirides 
all  ceremonies  into  these  two  classes  :  those  which 
are  retained  are  specified,  whereas  none  are  abo- 
lished specifically  or  by  name;  but  it  is  assomed 
that  all  are  abolished  which  are  not  expnMly 
retained.  Passing  however  from  this,  the  use  tff 
lighted  candles,  if  a  ceremonial  act  or  part  of  i 
ceremony,  would  be  prohibited  by  Queen  Elizabeth'i 
Act  of  Uniformity,  sect  4,  which  is  now  applicahle 
to  the  present  Prayer  Book,  and  which  makei  it 
penal  to  use  any  other  rite,  ceremony,  order,  fbnB, 
or  manner  of  celebrating  the  Lord's  Sapper  .  •  • 
than  is  mentioned  and  set  forth  in  the  aud  book ; 
and  any  prior  ailthority  for  the  practice,  from  usagt 
or  otherwise,  would  be  avoided  by  sect.  27,  whidi 
enacts  that  ''all  laws,  statutes,  and  ordiaaocc^ 
whereby  any  other  service,  administration  of  sscra- 
ments,  or  Common  Prayer,  is  limited,  estabUihed, 
or  set  forth  to  be  used  witfain  this  realm,  shall  iroiD 
henceforth  be  utterly  void  and  of  ooneeflfiBCti^  Ai 
to  the  argument  that  the  use  iCompUioed  of  ii  ■* 
most  only  part  of  a  ceremony  their  Lordships  tn 
\ot  oi^\w\oi!i  \Jkv^t  when  a   part  of  a  etnsBWJ  ^ 
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hanged,  the  integrity  of  the  ceremony  is  broken, 
and  it    eases   to   be  the  same  ceremony.     The 
tamed  jcudge  of  the  Arches  Court  was  of  opinion 
hat  these  lights  were  ordered  by  injunctions  having 
itatutable  authority,  which   injunctions   had  not 
)eea  directly  repealed ;   that  they  were  primitive 
md  Catholic  in  their  origin,  evangelical  in  their 
iroper   symbolism,  purged   from    all    superstition 
ind  novelty  by  the  very  terms  of  the  injunction 
rhich  ordered  their  retention  in  the  church,  and 
hat,  therefore,  it  was  lawful  to  place  them  on  the 
loly  table  during  the  time  of  the  Holy  Communion 
*•  for  the  signification  that  Christ  is  the  very  true 
ight  of  the  world."    The  authorities  cited  show 
beyond  all  doubt  the  very  ancient  and  general  use 
n  the  Church  of  these  symbolical  lights ;   and  the 
iijanction  to  which  the  learned  judge  refers  is  the 
third  of  those  issued,  a.d.  1547,  in  the  first  year  of 
Khe  reign  of  King   Edward  VI.     By  this  it  was 
jrdercd  that  images  should  be  taken  down  and 
lestroyed,  and  that  spiritual  persons  should  suffer 
x)  torches  and  candles  to  be  set  afore  any  image  or 
[ilcture,  but  only  two  lights  upon  the  nigh  altar, 
before  the  sacrament,  which,  for  the  signification 
:hat  Christ  is  the  very  true  light  of  the  world, 
they  should  suffer  to  remain.     It  would  deserve 
consideration  how  far  under  any  circumstances  this 
injunction  could  now  be  held    operative,  having 
regard  to  the  words  "upon  the  high  altar,  before 
the  sacrament,"  and  to  the  distinction  pointed  out 
by  this  committee  in    Westerton  v.  Liaddl,  Moore, 
176-184,  and  Parker  v.  Leach,  2  Moore,  N.  S.,  199, 
between  the  sacrificial  altar  and  the  communion 
tahle.    But  without  dwelling  on  this,  and  without 
■topping  at  this  place  to  inquire  into  the  nature 
of  tiie  authority  under  which  the  injunctions  of  1547 
irere  issued,  their  Lordships  are  clearly  of  opinion 
that  the  injunction  in  question,  so  far  as  it  could 
be  taken  to  authorise  the  use  of  lights  as  a  cere- 
mony or  ceremonial  act,  was  abrogated  or  repealed 
by  tike  Act  1  Eliz.,  c.  2,  particularly  sect  27  already 
mentioned,  and  by  the  present  Prayer  Book  aud  Act 
of  Uniformity,  and  that  the  use  of  lighted  candles, 
viewed  as  a  ceremony  or  ceremonial  act,  can  derive 
no  warrant  from  that  injunction.    Reference  was 
made  in  the  argument  for  the  respondent  to  a 
oonstitution  of  the  Council  of  Oxford,  under  Walter, 
Archbishop  of  Canterbury,  a.d.,  1322.    That  con- 
ttitation   is    in   these   words :  —  <'  Tempore    quo 
miMamm  solennia  peraguntur,  accendentur  duse 
cmndebe,  vel  ad  minus  una ; "  and  is  apparently  a 
repetition  of  the  earlier  constitution  of  a.d.  1222 
(Wilkins  Concilia,  vol.  1,  p.  695) : — **  Tempore  quo 
missarum  solennia  Tperaguntur,  accendentur   duae 
candelae,  vel  ad  minus  una  cum  lampade."    As  to 
theae  constitutions  it  is  sufficient  to  say  that,  in 
their  Lordships*  opinion,  they  must  be  taken,  if  of 
force  at  the  time  of  passing  of  any  of  the  Acts  of 
Uniformity,  to  have  been  repealed  by  those  Acts. 
It  remains  to  be  considered  whether  the  use  of  these 
two  lighted  candles  can  be  justified  as  a  question 
of  "ornaments"  according  to  the  definition  of  that 
term  already  referred  to.    It  was  in    this  sense 
that  the  argument   for   the  respondent  appeared 
to  prefer  to  regard  them ;    and  the  learned  judge 
of    the    Arches    Court    also,    although,    at    the 
earlier  part  of  his  judgment  he  had  stated  that  the 
matters  complained  of  before  him  must  be  con- 
■idered  as  "  ceremonies,"  appears  ultimately  to  have 
appUed  to  the  use  of  the  lighted  candles  the  law  or 
rahric  as  to  ornaments.    The  rubric  or  note  as  to 
ornaments,  in  the  commencement  of  the  Prayer 
Book,  is  in  these  words :  **  And  here  it  is  to  be  noted 
that    such  ornaments  of  the  Church  and  of    the 
ministers  thereof,  at  all  times  of  their  ministration, 
•hall  be  retained  and  be  in  use  as  were  in  this 
Church  of  England,  by  the  authority  of  Parliament, 
in  the  second  year  of  the  rei^  of  King  Edward  the 


Sixth."  The  construction  of  this  rubric  was  very 
fully  considered  by  this  committee  in  the  case  of 
Westerton  v.  Lidddl  already  referred  to;  and  the 
propositions  which  their  Lordships  understand  to 
have  been  established  by  the  judgment  in  that  case 
may  thus  be  stated:  1.  The  words  *' authority  of 
Parliament "  in  the  rubric,  refer  to  and  mean  the 
Act  of  Parliament  2  &  3  Ed.  6,  c  1,  giving  Parlia- 
mentary effect  to  the  first  Prayer  Book  of  Edward 
VL,  and  do  not  refer  to  or  mean  canons  or  royal 
injunctions,  having  the  authority  of  Parliament 
made  at  an  earlier  period,  Moore,  p.  IGO.  2.  The 
term  '* ornaments"  in  the  rubric  means  those 
articles,  the  use  of  which,  in  the  services  and  minis- 
trations of  the  Church,  is  prescribed  by  that  Prayer 
Book,  Ibid.  p.  15G.  8.  The  term  ornaments  is  con- 
fined to  these  articles,  Ibid.  p.  156.  4.  Though 
there  may  be  articles  not  expressly  mentioned  in  the 
rubric,  the  use  of  which  would  not  be  restrained, 
they  must  be  articles  which  are  consistent  with,  and 
subsidiary  to,  the  services:  as  an  organ  for  the 
singing,  a  credence  table  from  which  to  take  the 
sacramental  bread  and  wine,  cushions,  hassocks.  &jq^ 
Ibid.  p.  187.  In  these  conclusions,  and  in  this  con- 
struction of  the  rubric,  their  Lordships  entirely 
concur,  and  they  go  far,  in  their  Lordships'  opinion, 
to  decide  this  part  of  the  case.  The  lighted  candles 
are  clearly  not  *' ornaments"  within  the  words  of 
the  rubric,  for  they  are  not  prescribed  by  the  autho- 
rity of  Parliament  therein  mentioned,  namely,  the 
first  Prayer  Book;  nor  is  the  injunction  of  1547 
the  authority  of  Parliament  within  the  meaning  of 
the  rubric.  They  are  not  subsidiary  to  the  service, 
for  they  do  not  aid  or  facilitate— much  less  arc  they 
necessary  to — the  service ;  nor  can  a  separate  and 
independent  ornament,  previously  in  use,  be  said  to 
be  consistent  with  a  rubric  which  is  silent  as  to  it, 
and  which  by  necessary  implication  abolishes  what 
it  does  not  retain.  It  was  strongly  pressed  by  the 
respondent's  counsel  that  the  use  of  lighted  candles 
up  to  the  time  of  the  issue  of  the  first  Prayer  Book 
was  clearly  legal ;  that  the  lighted  candles  were  in 
use  in  the  Church  in  the  second  year  of  Edward  VI. ; 
and  that  there  was  nothing  in  the  Prayer  Book  of 
that  year  making  it  unlawful  to  continue  them.  All 
this  may  be  conned,  but  it  is  in  reality  beside  the 
question.  The  rubric  of  our  Prayer  Book  might 
have  said :  those  ornaments  shall  be  retained  wUch 
were  lawful,  or  which  were  in  use  in  the  second 
year  of  Edward  VI.,  and  the  argument  as  to  actual 
use  at  the  time,  and  as  to  the  weight  of  the  injunc- 
tion of  1547,  might  in  that  case  have  been  material. 
But  the  rubric,  speaking  in  1661,  more  than  100 
years  subsequently,  has,  for  reasons  which  it  is  not 
the  province  of  a  judicial  tribunal  to  criticise,  de- 
fined the  class  of  ornaments  to  be  retained  by  a 
reference,  not  to  what  was  in  use  de  facto,  or  to  what 
was  lawful  in  1549,  but  to  what  was  in  the  Church 
by  authority  of  Parliament  in  that  year ;  and  in  the 
Parliamentary  authority  which  this  committee  has 
held,  and  which  their  Lordships  hold,  to  be  indicated 
by  these  words,  the  ornaments  in  question  are  not 
found  to  be  included.  Their  Loidships  have  not 
referred  to  the  usage  as  to  lights  during  the  last 
300  years ;  but  they  are  of  opinion  that  the  very 
general  disuse  of  lights  after  the  Reformation  (what- 
ever exceptional  cases  to  the  contrary  might  be 
produced),  contrasted  with  their  normal  and  pre* 
scribed  use  previously,  affords  a  veiy  strong  con- 
temporaneous and  continuous  exposition  of  the  law 
upon  the  subject.  Their  Lordships  will,  therefore, 
humbly  advise  her  Majesty  that  the  charge  as  to 
lights  also  has  been  sustained,  and  that  the  respon- 
dent should  be  admonished  for  the  future  to  abstain 
from  the  use  of  them,  as  pleaded  in  these  articles. 
All  the  charges  against  the  pcs\^\\53LV^Yv\.VA.Vvcv%\)«ec^ 
thus  estabUsVied,  iWvt  liOtiSL^VxV^*  %^fc  y^v^  t^^'aa^NiVj 
the  usual  consec\ueucfc  aa  to  toaXA  ^w\^TtfiX^^^"^ 
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mud  thpy  will  adTise  Her  Majesty  that  tbe  mpon- 
dent  ahooli]  pay  la  the  appelluit  the  costs  in  the 
court  below,  ildiI  of  this  ajipcal. 

Frocton  for  tho  appellaDt,  ilaore  and  Carny. 

Froctor  for  the  TwpoDdcnt,  G.  B.  Brooks. 


WtdiKSilag,  yoe.  26,  18«3. 
(Before  Blaci^usx  and  Hakhui,  JJ.) 


5  {•  6  Wm.  i,  e.  7n,  I.  ^\—tircliJiealiori  of  bwrgia  rnC 

— Btsidma   rilhiH   the   borough —  Uuaiiftin  of  rtti- 

dtaa — Hanihnnu— UlatuM    of   lAjtttiog     btir'jta — 

Swia  qfrult, 

Wiere  a  bur^n  Itat  been  ilrtcl:  off  At  baryta  toS  db 

the  objection  of  another  burgeOy  the  objector  hat  ttf 

JidenI  inlerett  in   the  matter  to  enlilU  Aim  to  apptar 

om  the  ndt,  though   the  official  defendant  doet  not. 

Ami  it  ii  prt^r,  thovgh  perhapi  not  imptnitict,  to 

tervt  nolin  of  Iht  rule  on  mcA  Mjedor. 

Tkt  court    Kill  not  grant   a    aandamus   to    rtcliff  a 

burgta  roll  bg  the  inaertion  lhereo»  of  the  name  of  a 

pmon   omitted  for   mm-retideuBe,   laita    it    clairlf 

tippiar  that  he  doet  to   tithtlantiaib/   and  bona  fiat 

retide  KilAin  the  borough,  or  leilhin  KOtn  milt*,  at 

to  audct  his  omittioa  ihmfrom  unraatonabii. 

Thl*  CMC  waa  called  on  Not.  S3rd,  when  Charttt 

■bowed  canae  agaiiut  a  rulo  obtained  by  Lopes, 

calling  on  the  defendant   to    show  came  why  a 

moadbim*  should    not  ihub  commanding  him   to 

mctify  the  burgess  roll  by  inscribing  thereon  the 

name  of  Hi.  JDipwIale. 

Lopm  objected  that  Charia  had  no  bm  ilani/i,  as 
the  corporation,  at  Uwir  meeting  held  last  Wed- 
neaday,  bad  retolred   that   no   canae    should    be 

Charles  said  he  appeared  for  Francis  Sandford,  the 
objecting  burgess,  un  whom  the  mle  had  not  been 
■erred,  and  wliu  had  only  beard  of  it  through  the 
ordinary  channels. 

Lcpes  said  that  would  not  do.  By  Ii  A  G  Will.  4, 
C7H,  s.  24,  the  mayor  is  the  only  person  interested  or 
qualifled  to  appear  in  such  a  case,  sod  if  the  court 
abonld  make  the  rule  absolute,  it  would  be  very 
hard  to  put  him  in  a  positian  that  would  compel 
him  to  embark  in  an  cipensiTo  litigation,  which  he 
-was  desironi  to  avoid. 

Blackbitbn.  J.  said  the  mayor  had  nathiog  to  do 
with  it  exfcept  as  an  official.  He  could  call  upon 
the  burgess  to  indemnify  him  against  coats,  but  it 
would  he  a  monstrous  thing  to  say  that  because  the 
mayor  did  not  choose  to  defend  a  case  in  which  he 
had  no  interest,  the  court  were  to  do  such  extreme 
injustice  as  to  refuse  10  hear  a  burgess,  who  certainty 
had  aufflcient  interest  in  the  burgess  roll  to  entitle 
him  tu  appear.  It  was  stated  that  he  had  not  been 
■erred.  Without  saying  that  it  was  absoluU'ly 
necessary,  the  court  did  think  it  would  be  very 
proper  if,  in  nil  such  cases,  the  party  who,  by  his 
objection,  had  raised  the  question,  were  to  be  served 
irith  notice  of  any  proceedings  taken  in  conicqucDC« 
Of  it. 

Some  of  the  affldaTils  not  liaTing  been  reccired, 
the  Conrt,  on  account  of  the  short  liuic  whieh  the 
objector  had  had  to  prepare  for  heariog.  allowed  the 
^Mtter  to  iSUnd  orcr  till  the  last  day  of  term, 


Chaiirs  showed  cause.  The  arguments,  rat, 
however,  so  similar  to  those  in  Wtslcomli't  case,  re- 
ported ante,  p.  381 ,  that  it  is  only  necessary  to  mentioa 
that  Mr.  Dipsdale's  affldaTit  stated  that  he  was  a 
hou»e  decorator,  and  resided  in  Exeter  thirty  yean. 
Some  time  ago  be  had  purchased  some  freehold  pro- 
perty at  Exmoutb,  a  waleriug  place  ten  miles  dii- 
tsnt,  where  his  family  had  CTCr  since  lired.  He 
had,  hovcTer,  retained  his  place  of  businefs  at 
Exeter,  and  had  furnished  a  bedroom  there  when 
he  sometimes  slept,  if  anything  happened  to  deiaio 
him  later  than  usual,  or  if  he  had  to  go  by  earl; 
train  in  the  moming.  But  he  did  not  aay  how  of  Itn 
either  of  these  cTeiits  had  happened.  Twice  a  year 
would  satisfy  "  sometimes."  That  ii  not  enough  to 
make  a  man  a  resident,  and  it  cannot  be  assumed 
that  the  mayor  lias  struck  a  man  oE  the  bnrgMS 
roll  without  good  reason.  This  case  is  reiy  diffeieot 
from  II'(ifcDt>i('i,  where  the  burgess  distinctly 
swore  that  he  bad  slept  on  the  premises  twenO' 
Mnies  in  the  year,  and  on  some  occaiiona  for  tta 
days  at  a  time.  Besides,  during  a  part  of  ths 
qualifying  period,  the  occupation  had  been  Joint  and 
not  separate,  which  would  not  do. 

Bawlinaoua  Mimicipal  CorporationB,  367,  ct.  xj. 

BLACKorBK,  J.— If  there  ate  two  persons  reddiig 
in  a  house  worth  ItXIf.,  that  is  as  good  a*  if  each  if 
them  resided  in  one  worth  JOL  Short  (I  suppose  I 
must  say)  of  those  on  the  bench,  them  is  no  gie*l9 
lawyer  than  Mr.  Wclsby,  and  he  disapprove*  of  th» 
decision  cited.  Even  if  there  might  have  bcco 
some  doubt  at  first,  we  cannot  alter  it  after  a  pn- 
ticnlar  inCetpieCation  has  been  uniTcrsally  adopted 
for  forty  years. 

Li^it*  went  over  tho  authorities  and  i 
used  in  the  former  case,  when  the  court  w 
ently  constituted.    He   stated,    i 
upon   Dipedate's  c*«e   the  asses* 
divided,  and  the  objection  was  sustained  by  IW 
casting  vote  of  the  mayoronly. 

Reg.  V.  Bmjcoti,  U  L.  T.  Bep.  K.  S.  S99. 
waa  alto  cited. 

BLACKncBN,  J. — The  rule  muit  be  di«chai|ri. 
Whether  Mr.  Dipsdale  was  an  inbabitSDt  boast- 
holder  within  the  meaning  of  the  Act,  is  a  queatiaa 
of  fact,  depending  on  ttie  degree  in  which  ha  it 
there.  It  is  a  question  of  more  or  less,  in  which  nt 
precise  Line  can  be  laid  down.  Sleefung  on  the  |n- 
mises  is  important,  but  not  conclusive.  Ti»e  nqar 
and  his  assessors  were  bound  to  look  at  all  tht 
circuiiistanccs.  Before  ffe  grant  a  rule  to  qneitka 
their  di<cision,  we  ought  to  satisfy  ourtelvet  fno 
the  eridence  before  ua  that  that  decision  watwnnfr 
Id  this  case,  all  the  apjdicant  says  ia,  thathe''*aBt- 
tinies  sleeps  on  his  premises  within  the  boimi^* 
This,  as  has  been  pointed  out,  is  quite  conuteiC 
ith  his  being  there  so  seldom  as  not  to  cMMi- 
tuto  a  residence  at  all,  and  therefore  snlBdsM 
ground  has  not  been  shown  to  induce  ut  to  gnnl 
the  mtaduMui. 

Hates,  J.  agreed  that  Mr.Lopes  had  failed  tomikt 
out  that  the  decision  was  wrong.  Slceiung  "tome- 
timea  "  will  nut  do,  especially  when  it  only  takM 
place  on  some  chance  occasion.  The  Court  oonot 
say  UiL-  verdict  was  wrong. 

RuU  dittlmysd. 

Attorneys  for  the  objecting  bnigeaa,  Kittgdun  tad 
CotiOH,  ti2.  Ludgate-hill. 

Attorneys  for  the  defen 
lane,  for  Z;  J.  Dremridge,  Exeter. 


MAGISTRATES*  CASES. 


MAUH»TiiATJ!ib     UA»Jti». 
Bail.]       Reg.  v.  Matob,  &c.,  of  Tam worth  ;  Ex  parte  The  Mayor,  &o.,  op  Taicworth. 
T»««/^>ff  V/>..  91  1  ft«fl  wrote  a  letter ;   further  communication 
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[Bail. 


Tuesday,  Nov.  24,  1868. 
(Before  Blackbubn  and  Hates,  JJ.) 

Reg.  V,  Mayor,  &g.,  of  Tamwortu  ; 

Ex  parte  The  Mayor,  Aldermen,  and  Burgesses 

OP  Tamwoiith. 

5^-6  Will  4,  c.  70,  s.  02 — Payment  of  corporate  costs 
out  of  borough  fund — Bona  fides. 

Costs  of  litigation,  undertaken  bona  fide  and  on  reason- 
able grounds,  for  the  defence  of  corporate  rights  mag 
be  paid  out  of  the  borough  fund  of  a  municipal  corpo- 
ration under  5  ^*  0  Will.  4,  c.  7G,  s.  02,  though  sucfi 
litigation  is  eventually  unsuccessful, 

H.  T,  Atkinson  showed  cause  against  a  rule  ob- 
tained by  A.  L.  Smith,  calling  on  the  defendant  to 
show  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  this  court  a  certaiu  resolution  or 
order  of  the  said  mayor,  aldermen,  and  commonalty 
made  and  dated  1st  Aug.  18G8,  for  the  payment  of 
150/.  out  of  the  borough  fund,  for  the  costs  of  tht 
defendants  in  a  certain  action,  in  which  Woody  and 
others  were  plaintiffs,  and  Cotterell  and  others  de- 
fendants, with  a  view  that  the  same  should  be 
quashed,  and  also  why  the  defendants,  or  some  of 
them,  should  not  pay  the  costs  of  this  rule.  In  the 
first  place,  as  this  application  is  made  on  the  part 
•of  all  the  inhabitants  of  Tamworth,  the  mayor  does 
not  know  to  whom  he  is  replying.  {^A.  L,  Smith 
said  Mr.  Argyle,  a  burgess,  had  stated  on  affidavit 
that  he  made  the  application  in  the  name  and 
interest  of  all  the  burgesses.]  Then  the  question 
ia,  whether  a  corporation  can  charge  upon  the 
borough  fund  the  costs  of  an  action  brought  against 
individuals.  Piles  had  been  driven  into  the  river 
bank  by  a  former  occupier  of  the  riparian  soil.  The 
-corporation  claimed  the  right  to  the  soil,  and  on 
their  behalf  an  action  of  ejectment  was  brought  by 
Sir  R.  Peel  against  the  now  defendant  Woody. 
Una  action  was  settled  in  Nov.  1864,  after 
which  Woody  obtained  a  conveyance  from  the 
corporation  in  the  shape  of  a  conditional  sale  of  a 
apace  of  about  two  and  a  half  acres,  with  power  of 
repurchase.  Ue  took  possession,  and  shortly  after- 
wards commenced  to  drive  piles  in  the  soil  of  the 
river  bed.  Those  piles  were  moved  by  an  order  of 
the  corporation,  and  an  action  was  brought  by 
Woody  against  the  persons  who  removed  them.  By 
ibe  affidavits  it  appeared  that  the  locus  in  quo  had 
been  conveyed  to  K.  S.  Woody ;  that  willows  and 
4)sier8  were  growing  next  the  river  on  the  6th  Nov. 
1867,  and  that  then  F.  Wright,  the  mayor,  and 
others,  the  commonalty  of  Tamworth,  committed 
the  trespasses  complained  of  by  removing  the  trees, 
as  the  defendants  say,  in  order  to  try  the  right. 
"Die  action  of  Woody  v.  Wright  came  on  for  trial, 
and  was  postponed.  Pending  tlie  ]X>stponement,  a 
retolntion  was  passed  in  the  town  council  authorising 
the  payment  of  the  sum  of  150/.,  now  in  dispute,  out 
-of  the  borough  funds.  The  affidavit  of  Frederick 
Boff,  the  present  mayor,  states  that  the  corporation 
of  Tamworth  consists  of  four  aldermen  and  twelve 
burgesses ;  that  the  corporation  enjoy  the  right  of 
fishing  in  the  river  Tam,  which  runs  through  the  town ; 
that  Sir  liobert  Peel  had  placed  stakes  in  the  land 
on  the  banks  of  the  river,  and  that  the  corporation 
had  removed  the  stakes.  An  action  was  thereupon 
brought  by  Sir  Kobert  Peel ;  an  order  was  made 
that  the  middle  of  the  river  should  be  considered 
the  boundary  between  the  Drayton  (Sir  R.  Peel's) 
eatates  and  other  estates,  and  an  order  was  made  at 
Kiai  Prins  giving  the  plaintiff  the  verdict  in  the 
acdon  Sir  iShert  Peel  v.  The  Mayor  and  others.  Then 
there  was  convejancc  by  the  corporation  to  Wsody, 
vith  coreoant  by  Woody  to  reconvey  part  of  the 
.aoii  of  the  bank  for  the  purpose  of  widening 
Ihe    river.     In    Aug.    1867     fiir    Bobert    Peel 


wrote  a  letter ;  further  communications  took  place 
which  ended  in  nothing,  and  eventually  the  mayor 
and  others  removed  the  earth  and  stakes  which 
Woody  had  placed  in  the  river.  [Blackburn,  J. — 
What  was  the  nature  of  the  litigation  ?  because  we 
nmst  see  whether  it  was  properly  entered  upon.] 
Notice  to  remove  the  stakes  was  given  to  Woody. 
The  cause  came  on  before  Byles,  J.,  who  said  that 
some  one  ought  to  go  and  measure  out  the  boun- 
dary, whereupon,  after  a  consultation,  it  was  agreed 
that  there  should  be  a  verdict  for  the  plaintiff,  and 
that  \bOL  should  be  paid  for  costs.  This  is  the  sum 
respecting  the  payment  of  which  complaint  is  now 
made ;  but  it  is  submitted  that,  the  litigation  having 
been  perfectly  proper,  the  defendants  were  perfectly 
right  in  ordering  payment  out  of  the  borough  fund, 
under  the  jwwers  given  by  the  Act.  [A,  L,  Smith, 
— Only  if  corporate  rights  have  been  invaded.] 
They  have  been.  Woody  encroached  on  a  part  of 
the  soil  that  Sir  Robert  Peel  was  to  have  had. 
Woody  being  a  party  to  the  arrangement,  in  which 
it  was  at  first  stipulated  that  Sir  Robert  was  to 
make  certain  alterations.  Thereupon  the  land  is 
conveyed  to  Woody,  thus,  as  is  said,  making  it 
doubtful  whether  the  corporation  had  any  rights  in 
respect  of  it  at  all.  But  Attorney- General  y.  Mauor  of 
Wigan,  1  Kay,  268,  and  Lewis  v.  Mayor  of  Rochester^ 
0  C.  B.,  N.S.,'401,  show  that,  even  if  the  corporation's 
rights  are  doubtful,  they  are  at  liberty  to  apply  the 
borough  fund  in  their  defence :  (Sec  judgment  of 
Erie,  C.  J.,  in  0  C.  B.,  N.  S.,  408,  on  the  92nd 
section  of  5  &  6  Will.  4,  c.  76.  [Blackburn,  J. — 
As  to  many  actions,  no  doubt  this  would  be  so. 
But  can  you  say  they  would  be  bound  to  defend 
this  action  ?]  Yes ;  the  corporation  were  to  keep 
the  river  in  a  proper  s'tate.  Resolutions  had  been 
passed,  atter  deliberation,  which  declared  that 
Woody  had  been  encroaching.  The  corporation  had 
sold  him  the  land  up  to  the  river,  but  not  the  soil 
in  the  river.  Woody  said  he  had  only  made 
improvements  by  driving  the  piles  and  doing  the 
other  acts  complained  of,  and  therefore  he  objected 
to  make  any  alteration  in  their  then  condition. 
Upon  this  a  resolution  was  passed  that  he  should 
make  such  alterations  by  the  removal  of  piles  driven 
in  the  river,  as  would  restore  Horse  Fair-green  to 
its  previous  condition.  Woody  said  this  resolution 
was  beside  the  question,  as  it  assumed  a  right  to 
interfere  beyond  the  river^s  edge,  which  was  the 
boundary  of  the  corporation  laud,  whereas  they 
contended  that  the  boundary  was  in  the  middle  of 
the  river.  But  even  if  it  was  at  the  edge,  the  cor- 
poration would  have  a  right  to  interfere  to  remove 
impediments  to  the  flow  oi  the  stream. 

Blackbubn,  J.  pointed  out  that  it  lay  on  the 
applicant  to  show  that  the  litigation  was  improper. 
If  he  established  that,  no  costs  would  be  allowed : 
{Reg.  V.  Mayor  of  Bridgwater,  10  Ad.  &  E.  281.) 

A.  L,  Smith  in  support  of  the  rule. — Litigation 
clearly  was  improper,  because  the  commissioners 
were  defending  an  attack  u]x>n  the  rights  of 
individuals.  They  said  by  their  conveyance  that 
their  right  to  the  soil  ended  at  the  river's  edge, 
whereas  they  claimed  to  exercise  dominion  over  the 
bed  of  the  river  itself.  If  their  rights  had  been 
invaded,  their  action  would  have  been  proper,  but 
as  they  were  not,  they  had  no  pretext  for  cast- 
ing upon  the  inhabitants  generally  tlic  costs  of 
litigation  upon  which  they  ought  never  to  have 
entered.  No  matter  how  bona  fide  they  have  acted 
when  the  event  shows  that  no  corporate  rights 
have  been  invaded,  they  cannot  charge  the  expenses 
on  the  corporate  funds : 

Reg.Y.  Toicn  Council  of  LicMcM,4C^.'&.'^'^\ 
Re^.  v.  Ma^jor  oj  Lecda,  \  (^  ». "V^  %  _ 

K«;j/.  T,  Mayor,  ^c,  oj  Warwick  A^^-  ^  .^SftR>^<^^' 


Bail.] 


ItAQISTBATES-  CASES.  

'.  Peel  akd  akothss— FeaAb  v.  Kobwood. 


[Jvdou'Ch. 


In  Seij.  V.  LirhJUId,  \G  L.  J,  333,  Q.  B„  the  corpo- 
ntion  had  defe[ide<)  lui  action  for  the  iliBiiiLssRl  of 
a  town  cterk,  Knd  their  costs  were  allowed,  but  that 
wai  because  the  acCion  related  to  something  done 
towarde  carrying  on  the  corporation  business.  Here, 
on  the  other  hand,  it  is  clear  that  they  hail  no  right 
to  iiiterfojc  with  the  locni  in  nm,  but  they  never- 
theless, not  only  ordered  Mr.  Woody  to  put  back  bis 
fence,  but  they  moved  some  old  trees. 

BLACKBunx,  J. — This  rule  must  be  discharged. 
A  body  corporate  has  not  an  unlimited  power  to 
deal  with  the  corporate  fundi.  Before  the  Muni- 
cipal Corporations  Act,  it  was  held  thai  they  might 
do  such  acts  for  the  nnuntenance  of  their  riglits  w 
a  prirate  individual  might  do  in  respect  of  bia. 
And  under  the  Act,  the  present  defendants  will 
be  entitled  to  charge  upon  the  borough  fund  the 
costs  of  litigation  properly  incurred  fur  the  corpo- 
rate purposes,  but  if  tho*e  coats  have  been  impro- 
Krly  incurred,  the  parties  incurring:  t)iem  must 
It  tbem  themselves.  Can  the  costs  now  com- 
plained of  be  said  to  come  within  the  latter 
category?  Litigation  may  be  "improper"  if  com- 
menced mala  fide,  or  if  it  u  undertaken  for  a  mere 
collateral  object,  as  in  Beg.  v.  Waraick.  But  when 
the  toaltet  directly  aSe<:ls  t)ie  rights  of  a  con>oia- 
tioo,  as,  for  instance,  an  ejectment  relating  to  the 
corporate  property,  it  can  hardly  be  said  that  the 
corporation  acted  improperly  in  brin^cing  or  in  de- 
fending it,  though  I  do  not  mean  to  say  that  costs 
ahould  always  !«  allowed  as  of  necessity,  where  the 
right  maintained  was  one  wliich  could  be  compensated 
by  a  farthing  da  niagea.  Mr.  Smith  contends  that  when 
a  corporation  turns  out  to  be  wrong,  the  oIBccrs  or 
members  who  have  led  it  wrong  should  bear  the 
burden.  Btg.  t.  Liehfitld  certainly  goes  rather  near 
to  that,  but  I  cannot  bring  myself  to  consent  to 
cany  it  to  the  fidl  length  of  the  proposition.  Being 
wrong  seems  only  to  affect  the  quantum  of  lionafiJe, 
by  raising  some  sort  of  presumption,  tliough  a  very 
weak  one,  that  the  licigatioii  was  not  commenced 
bona  fide.  But  the  right  to  charge  the  costs  on 
the  fund  ougtit  not  to  depend  on  succesa. 
The  quealion  should  always  be  whether  tlie  step 
taken  was  reasonable  and  was  taken  bona  fide.  Now 
the  corporation  liad  certain  rights  over  the  HiTer 
Tarn.  They  entered  into  arrangements  with  Sit 
Bobert  Peel  in  respect  of  them,  made  alterations  on 
the  faith  of  the  nrrangemcnl,  and  sold  to  Sir.  Woody 
a  plot  of  two  and  a  half  acres,  reserving  to  them- 
selrcs  a  right  of  Te-]iuruhase.  I  have  little  doubt 
that  when  this  sate  was  concluded,  the  parties 
meant  the  boundary  to  be  on  the  land,  and  not 
ad  mtdimii  fihim  iif/iiir,  but  when  they  found  Mr, 
Woody  was  duiiig  damage  to  the  river,  in  a  »fly 
that  would  cause  injury  contraiy  to  their  nrrange^ 
roent,  they  determined  to  rnise  the  question.  There 
may  have  beeu  bad  tasto  iji  the  way  tliey  went 
about  the  matter,  but  1  do  not  And  that  they  did 
more  than  was  necessary.  The  real  question 
the  right  to  the  River  Tarn  itself,  in  which  the 
poration  were  interested,  and  as  it  was  a  lioaa . 
attempt,  made  on  reasonable  grounds  to  vindicate 
that  rigliC,  for  and  on  behalf  of  the  corporation,  ] 
think  the  costs  may  properly  be  charged  to  thi 
borough  fund. 

Hates,  J.  concurred. 

Jiuk  lUidiarged  icilioul  rosli. 


JTTSaES'  CHAKBEBS. 

Eaportod  bj  F.  O.  Camp,  E»q.,  Buriatn-M-law. 

THE  TAMWOBTH  PETmOK. 
(Before  Martiv,  B.) 

IIiLL  AND  AKOTHEB  V.  FSBL  AXD  AITOIBtX. 

Particalari—To  what  liaiit  lo  be  granttd. 

The  rzptdieneij  of  giving  pariiailan  at  aB  ii  dtmbiM: 

but  except  in  cases  0/  Kmliny  lity  mS  U  gnltd 

onlu  in  accordance  with  tie  tkrte  dag*  rait  hii  dnn 

b^  \ViUfs,J. 

This  was  a  summona  taken  out  on  behalf  of  the 
.itting  members,  Sir  Robert  Peel  and  Sir  Henij 
Bulwer,   asking  for  particulars  within  four  di^ 

'  the  date  of  the  i 


Chilly  appeared  for  Sir  Robert  PeeL 
Laiidty  Smith  appeared  for  Sir  Henry  Bnlwet. 
In  opposition  to  the  snmmoDS,  Beiay  Jama,  1v 
ihe  petitioners,  pointed  out  that  under  the  old  pnc- 
tice  before  Parliamentary  committees  no  partiealirt 
five  in  cases  of  scrutiny,  were  given,  and  that  w 
adjournment  had  ever  been  asked  for  and  nait> 
justice  had  ever  been  done,  although  the  besriac 
n-as  not  loctL  Whilst  now,  the  hearing  would  bft 
on  the  spot,  the  witnesses  would  be  accetnUe,  uA 
ttic  judge  might  adjourn  at  any  time  he  pleased. 

MARTni,  B.,  said  he  certainly  would  not  ;tsik.V 
nny  particulars  beyond  the  three  days' particulir  ^ 
iri  accordance  with  the  rule  laid  down  by  Willes,^  _, 

lor  in  his  opinion,  granting  particulars  at  all  ru a 

(-ery  dangerous  experiment.  He  was  much  »[ii^«,d 
ibat  the  effect  of  giving  particulars  would  be  th-^ad 
witnesses  would  be  tampered  with,  and  for  hii  p^ltV 
he  would  rather  narrow  and  curtail  the  rule  tli:^^as 
enlarge  or  extend  it. 

Agents  for  petitioners.  Young,  Maples  and  Ct. 

THE  HULL  PETITION. 

Saturdag,  Dee.  19,  18(18, 

(Before  Willes,  J.) 

Pease  ind  others  p.  Nobvtood  akd  asothei. 

The  Pariiamentaty  Electioia  Act— Setts.  6(ciMKJJ 

41  and  ii—Sanlg— Costs, 
ritrre  teere  four  petilloners,  each  of  ictoa  wm  nr>t] 

for  himseif: 
Held,  that  it  being  the  conliniplatloii  of  tie  Act  Ati  ■ 

there  should  be  the  primary  liability  of  the  pf  lilfmn. 

and  tlie  suretyship  of  anolbcr,  a  petitionrr  eidi  i* 

be  his  omn  siirely. 

This  was  a  summons  in  the  matter  of  the  B^ 
Petition,  and  called  upon  the  petitioners  to  sho» 
cause  why  all  further  proceedings  should  not  b* 
stayed,  on  the  ground  that  the  requirements  of 
clause  i,  sect  G,  of  the  Act  had  not  been  complied 
with. 

//.  .lajM!:,  for  the  respondent,  in  support  of  tke 


Barter  (agent)  tor  the  petitioners. 

/^(jiM relied  upon  scots,*!  and  42o(31*3^Vid■ 
e.  V'j.  Sect.  41  says;  "All  costs,  charge*,  aM 
expenses  of  and  incidental  to  the  preseatatioo  J  • 

petition  under  tliis  Act,  and  to  the    •'■•^ 

consei|uent  thereon,  with  tho  exception  a 
charges,  and  expenses  as  are  by  this  Ai 
provided  for,  shall  be  defrayed  by  the  p 

petition  in  such  manner  and  in  such  prur 

\  ttatovjUot  \M4%eiuay  determine,  regard  beingh'" 


HAOISTRATB^r  0A6EB. 


('  C^] 


I.  Ohslow.    Btdbb  v.  HunLTON. 


[Jdi 


1-  Ca. 


iMllov9Dce  of  any  costs,  chargea,  or  ex- 
hicb  may,  in  the  opinion  of  the  court  or 
Te  been  c&uied  by  lexatioui  conduct,  un- 
■llefcationa,  or  unfoiinded  objectiona  on  the 
IT  Ot  tbe  petitioner  or  the  respondent,  and 
dog  had  to  the  discouragement  of  any 
expense  by  throwiog  the  burden  of  de- 
le same  on  the  parties  by  whom  it  has  been 
*bether  such  pajtiea  are  or  are  not  on  the 
seessf  ul."  Sect,  t'2 :  "  If  tay  petitioner  in 
in  petition  presented  under  this  Act  aeg- 
■efuae  for  the  space  of  six  montha  after 
o  pay  to  any  person  lumaioned  as  a  witaest 
ehidf,  or  to  the  respondent,  aoy  lum  certi- 
a  due  to  him  for  his  coats,  charges,  and 

and  if  auch  neglect  or  refusal  be,  within 

after  auch  demand,  piored  to  tbe  aatiS' 
*  the  court  of  elections,  in  every  such  case 
ton  ifbo  has  entered  into  a  recDgniisnce 
to  such  petition  under  the  provisions  of 
.  shall  be  held  to  haxe  made  default 
said  recognieonce,  and  the  preaciibed 
■all  thereupon  certify  such  recogniaance 
irfeited,    and   the   same    shall    be    dealt 

England  in  manner  provided  by  (he 
i  Geo.  i,  c.  46,  and  in  Ireland  in  mno- 
ided  by  the  Fines  Act  (Ireland)  1851." 
ioner  might  be  liable  in  tbe  first  instance, 
a  only  the  event  of  hia  failure  to  pay  that 
y  became  liable.  The  auretyahip  of  the 
'  ia  no  additional  security,  as  be  ia  prima 
le.  The  word  aurety  implies  primary  lia- 
)ne  person  and  the  suretyship  of  another, 
tainple,  a  person  had  to  find  security  for 

own  recognisance  would  not  do.  What 
ided  was  Ibat  the  givlDf!  of  the  recogui- 
luld  be  a  condition  precedent  under  clauac 
on  (1,  and  thnt  condition  not  having  been 
with,  the  petition  could  not  be  proceeded 

s,  J.  said  it  was  quite  clear  that  a  man 
.  be  surety  for  himself. 

r,  that  the  tfoiiils  tcni  bad,  and  that  the 
nty  should  be  paid  inlo  the  Bank  of  England. 
for  the  respondent.  Hicks,  0,  Gray's-inn- 


HflE   GUILDFORD   rETITION. 
(Before  WiLLES,  3.) 

ElKIKS  XSD  OTHE&a   !>.  OKaLOW. 

Scruliny —  Part  icularv. 

aentlinii  onlii  teas  pra^  it  wot  Kmi/kl  to 
lorOamik  parlicvhm  of  all  ads  xhich  mghl  be 
tpoa  to  Ttrtder  the  ettclioa  nuU  and  void,  but 
nighi  not  be  induded  lu  the  jiartiailan  given 
vhl. 

I  they  mast  he  gii-ea  its  askrd. 
as  a  case  of  scrutiny,  and  the  prayer  of  the 
was  that   the   sittin;];  menibon    election 
!  declared  null  and  void,  and  that  the  seat 
I  given  to  the  defeated  conllidate. 

Jamts  applied  on  behalf  of  the  aitting 
for  particulars  of  all  acts  which  would  be 
on  to  render  the  election  null  and  void,  but 
ight  not  be  included  in  the  six  days'  par- 
Qnder  rule  7.  Rule  7  says  that  "When 
ner  claims  the  seat  for  an  unaucccasful 
!,  alleging  thnt  he  had  a  majority  of 
rtes.  the  party  compUining  of  ot  defend- 
llection  or  return,  shall,  six  days  before 
appointed  for  trial,  deliver  to  the  master 
At  the  addreia,  if   any,  given   by    the 


petitioners  and  respondent,  as  tbe  case  may  lie,  a 
list  of  the  votes  intended  to  be  objected  to,  and  of 
the  heads  of  objection  to  each  sucb  vote,  and  the 
master  shall  allow  inspection  and  office  copies  of 
aoch  lists  to  all  parties  concerned  ;  and  no  evidence 
shall  be  given  against  tbe  validity  of  any  vote  nor 
upon  any  bead  of  objection  not  specitled  in  the  list, 
except  by  leave  of  the  court  or  judfce  npon  such 
terms  as  to  amendment  of  the  list,  postponement 
of  the  inquiry,  and  payment  of  coats,  as  may  bo 
ordered." 

Hon.  Alfred  Thesljer  appeared  on  the  other  Bide. 


HEW  SAEUM  PETITION. 

(Before  Willes,  J.) 

Btdbr  v.  Hakiltoh. 

Special  case. 

The  petition  alltged  the  incalidilg  of  the  return  vpon  a 

single  point  o/ lam.     Upon  application  totvmitinto 

a  special  cast : 

Held,    that   a  special  rase     should  be   draan   up  atuf 

approved  by  the  judge,  vAo  wonld  look  to  the  inferoM 

of  the  conslituenci/. 

T.  D.  Archibald,  for  the  petitioner,  applied  to 
have  the  petition  stated  as  a  special  cote.  He  said 
that  tbe  point  arising  wu  clearly  one  of  law,  and 
there  was  no  allegation  in  the  petition  save  an  alle- 
gation involving  that  point  of  taw. 


WiLi-Ei,  J.  accordingly  determined  that  a  special 
case  should  be  drawn  up  and  submitted  to  him  foe 
his  approval.  Such  a  case  ought  to  be  submitted  to 
the  judge,  inasmuch  as  the  interests  of  the  consti- 
tuency, as  well  OS  of  the  partiea  to  the  petition, 
were  involved,  and  he  would  protect  tbe  interests  of 
the  constitacncy  by  seeing  that  the  case  was  stated 
to  his  satisfaction. 

,  Great 


BOKOUGH  OF  DEOGHEDA  PETITION,  (a) 

Wedntlday,  Dec  28,  136S. 
(Before  Kboou,  J.) 

Tilt  Parliamentary  Election!  Act  —  Pariiculart  of 
inflammatory  tpetdits,  priestly  influence,  ^. 

A  respondent  taught  to  obtain  particulars  ofparagrapht 
in  the  petition  ahirh  alleged  thai  speeches  of  an  inflam- 
matory and  violent  nature  had  been  delivered,  and 
that  priestly  and  other  influvnc*  had  been  unduly  used, 
and  persons  hired  for  illegal  purposes. 

Held,  that  as  the  petition  would  be  heard  in  the  very 
midst  of  the  electors  the  tuning  speech  of  counsel  xcouSl 
be  sufficient  notification  to  the  other  side  to  praatt 
surprise,  and  to  alloia  the  respondent  to  procure  hit 


will  not  be  diminished  a 


•I  hj  £.Q.Onm.Y.i[i.. 


296  MAGSTBATES*  CASES. 


Judges'  Cu.]                             Borough  of  Drooheda  Petitiox.  [Judoh*  Cil 

^— »                    ■  ■                         -                         ■ 

att  ihe  jfidge  has  ample  powers  in  such  an  event  to  tlie  names  of  any  Koman  Catholic  priest  or  priest! 

adjourn  the  trial,  who  are  allcgrcd  to  have  exercised  sfnritual  influenee^ 

Tliis  was  a  motion  in  the  matter  of  the  Borouqh  "  stated  in  the  petition,  also,  the  particalara  of  the 

of  Druf,h,.{<i  Prtition,  made  by  the  respondent  for  ^^^^  j>(   intimidation  and  violence  alleped  m  the 

in  oniiTtiiat  the  petitioner  mijjht  be  directed  to  J|^°'  .th,  «th,  and  l»tli  para^fraphs  of  the  petition  to 

furnish  the  name  or  names  of  the  person  or  persons  ^^^^  "^^  committed,  and  upon  and  by  ▼•horn  and 

who  were  alleped  in  the  third  paragraph  of  the  when  and  where  same  were  respectively  committed ; 

petition  to  have  delivered  addresses  and  speeches  of  ?*??'  ^^^  "<^T?"*  fileged  arts  of  nndae  and  pnetily 

an  excitiuK  and  intlammatory  nature,  and  the  places  influence  referred  to ;     and  *•  I  say  that  in  order  lo 

where  the  same  were  alleged  to  have  been  respec-  narrow  the  questions  of  fact  to  be  tried,  aod  to 

tively  delivered ;  and  also  if  thcv  were  known,  the  enable  the  r>?spondent  to  be  prepared  to  meet  the 

name  or  names  of  the  men  or  other  persons  stated  f*™f '  ^  *™  advised  that  such  particulars  «re  ahio- 

in  the  fourth  paragraph  of  the  petition  to  have  been  '"^fO"  necessary  for  his  defence,  and   I  therefore 

hired  by  the  respondent,  or  with  his  knowledge  or  "**^«   ^'*»»   ^P***?^?**":   ^  ^^   thought    this  the 

consent,  for  the  purp.)se8  therein  mentioned;  and  "trangest  affidavit  he  had  ever  read,  and  shoved 

also  the  name  or  names  of  an v  member  or  members  ??  Bounds  for  pmnting  the  present  apphcatwa. 

of  the  Roman  Catholic  prieithood,  if  known,  who  f®  also  asked  his  Lordship  to  lay  down  a  nde 

exercised  their  spiritunl  inllueiice  as  alleged  in  the  ^®'  ??^^*"^.  3"^  *"®  '"^"J®  ™^   affidavits  raeh 

fifth  paragraph,  and  other  particulars  generally.  ^  /»"  ?"o»ld  be  sworn  by  the  sitting  membff, 

and  not  by  his  solicitor.    ITiey  had  imputed  icti 

Heron,  Q.  C.   appeared  for  the    respondent  and  *«>  ^^«'-  Whitworth,  and,  in  the  face  of  that,  his 

MacdoHowjh,  ^.  C.  for  the  petitioner.  a»«"t  <^»"»<^  forward  with  a  request  for  more  parti. 

cular  information.  The  thing  was  simply  monstxou. 

The  hearing  of  this  petition  had  been  already  Mr.  Whitworth  ought  to  know,  and,  doubtless,  did 

fixed  for  the  15th  Jan.,  and  Ufron  asked  for  such  know  best  of  all,  what  he  had  called  upon  them  to 

an  order  as  would  have  been  made  under  the  pre-  explain.    In  addition  to   the  proposition    he  hid 

vioua  practice  by  a  committee  of  the  house  of  Com-  already  asked  his  Lordship  to  lay  down,  he  would 

mons,  or,  f olio w'ing  what  had  been  done  in  England,  add  another,  that,  in  such  casea,  where  the  ficn 

an  order  for  such  particulars  as  the  i)etitn»ner's  were,  prwiia /a«>,  more  within  the  knowledge  of  the 

agent  could  furnish  without  unreasonably  disclosing  opposite  party  than  of  the  suitors,  no  bill  of  parti- 

the  nature  of  the  case  to  bo  furnished  within  a  cuUurs  should  be  given  or  asked, 

limited  time  before  the  hearin;?  of  the  petition  on  n       r\  n* 

the  15th.    He  Referred  to  the  Mayo  Petition,  in  which  -"*"»  Q-  C-  ^^  *^  ■»™®  "<*«• 

the  member  was  unseated  on  the  ground  of  undue  17  ,^„  n  r  nmiimi 

influence  exercised  on  his  behalf  by  the  Roman  -"«^^«»  Vi-  *-•  rep"c«- 

Catholic  priesthood.    If  the  petitioner  abandoned  Keogh,  J.  said  he  did  not  intend  to  do  as  hi 

the  case  as  to  undue  influence  of  electors,  and  relied  ^^^  aupiJestcd  by  Mr.  Macdonough,  to  lay  dowa 

upon  the  general  rase,  as  m  that  instance,  he  would  ^^j^  ^^^^  should  govern  aU  such  nioUoniC  beca, 

not  ask  for  particulars ;  but  so  long  as  there  was  j^e  was  of  opinion  that  each  case  should  be  jud] 

an  allegation  of  undue  influence,  he  submitted  that  ^^  i^^  ^^.^  ^peculiar  circumstances.    Nor  would  _ 

he  was  entitled  to  be  furnishcHl  with  the  particu-  ^^^y^^         ^^^^  ruling  with  regard  to  the  fiUngoir 

ars  he  asked  for.    lie  presumed  that  the  iwrticu-  affidavits,    for  precisely  simila?  reasons.    InV" 

lara  would  be  given  at  such  a  time  as  would  give  proaching  the  present  motion,  he  should  bearinraiS 

reasonable  notice  to  the  .ittmg  member,  and  also  to  {,        ^\y^^  r^les,  he  was  "not  to  require  ihrf 

prevent  the  danger  of  the  witnesses  being  removed  evidence  should  be  stated  in  the  petitioiu^  but  tha^ 

or  tamperea  with.  j^^  jj,j^,^^  ^^^^  g^^.^  particular!  as  mav  be  neoeiiBy 

Keogii,  J.-As   regards  dangers  of  that  kind,  to  prevent  surprise  and  unnecessaiy  expense,  or  t^ 

there  is  the  most  ample  power  given  to  the  judge  insure  a  fair  and  effectual  trial,  in  the  same  way  1* 

who  tries  the  case  to  adjourn  the  trial  from  time  m  ordinary  petitions  in  the  Court  of  Common  P^ 

to  time.    Tlierefore  any  attempt  of  that  kind  would  ^  »1*^  P^M"'!"  ?"  V?"  ^""5  ^\  ionn^^  upon  allegea 

be  unquestionably  deffited.  acts  of  intimidation  aiid  undue  influence.    If  suc^ 

^                 "^  practices  were  resorted  to  at  the  election — and  thaP 

lUron  then  referred  to  an  affidavit  made  bv  the  ^^"^  *  "^""  ^°  .^  tried-was  it  to  be  imagined  th^ 

Dublin  agent  of  the  petitioner,  in  which  he 'said,  V'^  same  practices  ^ould  not  Prevail  to  prevent 

«•  I  have  been  iiifonned  and  I  believe  tliat,  on  several  <l^^tection  i    I^Ir.  Mayne  s  affidavit  of  the  probaMe 

occasions,  especially  on  the  evening  of  the  ll»th  Nov.  c»"»t'quences  of  disclosing  the  names  of  some  wifr^ 

last,  very  violent  and  inttauimatory  speeches  were  "^J!^**  ^'"^  unencountered,   and  of  the  names  of 

delivered  from  the  balcony  of  Sin.cox's  Hotel,  in  l^^f^J'''  ^*f  apparently  ignorant    This  was  te 

DroghcHla,  and  other  placei,"  and  that  it  would  be  ^^th  Dec.    The  tnal  would  be  opened  la  Drogfaeda. 


hif  ieformation.  ^****-'  ^^^  necessary  particulars,   and  ample 

would  be  then  afifordc-d  for  the  procuration  of  wit-" 

Macrlonovnh  contended  that  if  the  motion  were  !'<'*f ':  "'<=  trial  being  carried  on.  ab  he  -tmld  i^ 

granted  it  would  retard,  not  advance,  jnstice.    He  ">th'..ir  very  midst     The  only  part  of  the  cMeoa. 

wferred  to  an  affidavit  n.ade  by  thL>  respondent-.  "^"^^^  K  .f^^^K^Vl^^^,^'^^^  ^^.x^^ 

■gent,  in  which  he  depowd,  -I  am  advi«.>d  and  P'^en  wwtliat  pi.rtion  of  the  petition  which  iJkg^ 

biUeve  that  it  will   tT  material    and    necc-swrv  that  certain  gentlemen  were  to  have  Toted  for  ^ 


for  the  .e-pondenf.  defence  in  thi.  matter,  and  for  K"  ru;d^o^"L' whauJarm'SS'd  ^  toSf  to 

the  purpose  of  narrowing  the  question  to  be  tried  m  ,.    V  *  *u  •        JLJl        ^^*^^  *««•«  **v«. 

the  said  election  pc.Ution,  that  I,  as  agent  for  the  ^"^'^^  ^^  ^»-'"'  n'^^*- 

respondent,  should  be  furnished  with  the  name  or  Motion  rr/ustdf  hui  witkoiU 

names  of  persons  who,  in  presence  of,  and  with 

the  knowledge  and  consent  of  Uie  respondent,  are  ^__^ 

alleged  to  have  deJirered  certain  addresses  \  also 
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OU'  Cs.]      Atblomi  Panncw— Chobltoit  (^ip.)  v.  Johmboh  (reap.);  Reb'b  Cabb.        [C.  P. 


THE  ATFILONE  PEnnON.(a) 
(Before  Muter  Bdrke.) 

tecgnuana—ObJeclioa  to—Achioickdgment. 

abjeciidio  a  reca/nitanrx  (\')  that  the  luret^ 
^  lie  pti'uiontn  (2)  thai  he  teas  not  • 
\C  there  being  no  affidasil  of  the  /act ;  (3)  that 
TtDognuaiux  had  been  ackaoioUdged  before  a 
ha  police  magiilrale !  (i)  that  the  place  of  abode 
U  turtty  tcae  not  itatedt  (5)  Ihut  the  recog- 
Kt  iDoi  Stated  to  hnve  been  "  autiscribed  "  instead 

acknowledged t"  ((!)  llial  it  was  m>t  stamped: 


atUy.lhal  the  fourth,  Jifth,  and  tixth  (AJKlimi 
bt  diialloieed,  but  reijioitdail  to  have  the  cotli  oi 


re  were  fix  nbjectioni  to  the  recogniiance. 
that  the  petitioner  wag  his  own  aurcty ; 
ly,  that  he  was  not  worth  lOOOt,  in  point  of 
lere  being  no  nffldarit  with  reference  to  it ; 
',  that  the  rccogniiance  was  whnlly  roid, 
:  beenmailc  before  Hr.  Knox,  al-oodon  police 
rate,  whereas  it  should  have  been  ackaow- 
jefore  a  "  jnaticeof  the  peace  in  the  coantrT," 
le  country  "  meanine  Ireland  ;  fourthly,  tjiat 
■ce  of  abode  of  the  petitioner  wna  not  Mated, 
lidencL'  being  (ciTcn  in  his  recognlBance  as 
■myn-street,  which  on  inquiry  appeared  to  be 
ilerloo  Hotel ;  fifthly,  that  the  recoffnisance 
(tatcd  to  have  been  "  taken  and  subscribed  " 
the  magistrate  was  not  in  compliance  with 
t  of  I'arliament,  which  reqmred  ttiat  it  should 
f  "  Bckuowledgcd." 

I,  Q.  C ,  admitted  the  Brtt  objectiou,  Willes,  J., 

«o  decided  in  England  (see  the  Hull  Petition). 
posed  to  remedy  the  defect  by  lodging  1000/. 
four  days.  This  being  done,  the  other 
ons  might  be  abandoned. 

«,  Q.  C.  Slid  he  would  ask  the  master  to 
on  the  objections  the  respondent  bad  made, 
I  recognisance  at  all  had  been  lodged.  He 
t  dispute  that,  under  the  2i;th  section  of  the 

Parliament,  if  the  surety  were  objected  to 
and  not  to  be  worth  1000/.,  the  Master  ahould 
I  what  atDOunt  of  money  lodged  would  perfect 
nuity,   and  order  its  lodgment  within  five 

Hie  words  of  the  2Gth  section  were—"  If  by 
nade  on  inch  summons,  the  objection  be 
i,  and  the  se(;urity  be  declared  iniufflcienl, 
Mer  or  judge  shall,  in  such  order,  state  what 
t  he  thinks  requisiltf  to  moke  the  security 
-nt,  and  the  further  prescribed  time  to  remoTe 
faction  by  deposit  shall  be  vitliin  five  days 
K  date  of  the  order,  not  including  the  day  of 
M,  and  such  deposit  shall  be  made  in  the 
t  already  prescribed."  His  argument  «a> 
lOt  section  applied  only  to  a  case  of  inauf- 
r  of  money,  and  oot  to  a  legal  insnfflciency, 
ttatgroiuidalaae  he  thought  the  recognisance 

he  set  aside.      He  then  oigned  the  other 


On  the  objection  as  to  description  the  mutter  said 
that  if  the  petitioner  deacribed  himself  of  S6, 
J.crmjn-street,  be  must  take  that  to  be  bis  place  of 

Heron  arfpied  on  the  Judgment  Mortgage  Act 
that  the  master  had  no  power  to  do  so  withoot 
aome  evidence  of  the  fact. 

ThoM^eTSK,  at  thccloseof  the  arguments,  allowed 
the  first  objection :  directed  the  second  to  stand, 
there  being  no  evidence  before  him ;  niiowed  the 
third,  being  of  opinion  that  the  Act  applied  only  to 
Ireland ;  disallowed  the  fonrth,  in  the  absence  of 
evidence  rebutting  the  assumption  that  the  descrip- 
tion was  correct ;  disallowed  the  fifth,  because  it 
related  to  a  mere  matter  of  form  ;  and  disallowed 
the  sixth,  on  the  ground  that  the  Court  of  Common 
Pleas  does  not  require  the  recognisances  to  be 
■tamped.  It  would  have  be<<n  otherwise  had  it 
been  the  case  of  a  petition  to  Parliament.  He  then 
ordered  the  money  to  be  lodged  in  five  days  unleia 
the  court  should  hold  the  recognisance  not  merely 
irregular  but  a  noliity,  and  ordered  the  petitionet 
to  pay  the  respqndent  the  costs  of  the  day. 


Mondai/,  Aor.  9,  I8GS. 
CHOBLTOn  (app.)  t>.  JoHitso!!  (reap.) ;  Ree's  Casb. 

PorUauteai — Coaatg  vote^Notice  of  objection — Stale- 
•aeitt  of  Hal  on  tchidi  olijectee'a  name  appear$ — 6  Vict, 
e.  18,  ichedttle  K,  iVo.  10-30  j-  31  Vict.  c.  103, 
s.  GO. 

Tht  farm  of  notice  of  objection  to  be  given  to  lie  mv- 
ttere  in  the  cate  of  a  borough  voter,  requires  that  the 
objfetor  shall,  k>W«  there  are  mart  lists  than  out, 
state  on  which  list  the  name  of  the  person  objected  l» 
appears. 

By  (fe  31  *  82  Vict.  c.  .-IS, ..  10,  tkm  are  for  A 
future  to  be  luio  litis  for  counties,  one  the  genera 
list,  and  the  other  the  list  of  19/.  occupiers  en/rtai- 
chi—dbii  the  Rtprttealation  of  the  Peeple  Act  li^l. 
Bg  iheBepresentalton  of  the  People  Act  1 BG7  (30  ^St 
Kiel.  c.  102\  1.  56,  it  imi  inacltd  that  all  eaactnaatM 
AtB  in  force  relating  to  the  representation  of  tha 
people  md  Iht  registration  of  the  persons  entitled  lo 
vote  should  opph/  lo  nny  person  tker^  authorised  to 
sole,  and  to  the  register  of  volere  thereby  required  to 
be  fanned.  The  resjioitdenl  ttrced  on  the  oveneeri  a 
notice  of  objection  lo  a  counli/ cota  in  v:hichhedidnal 
slate  on  lehiiA  Usl  tie  name  of  the  person  objecltd  lo 
appeared. 

Held,  that  it  wol  not  the  intention  of  the  Legitiatvrt 
to  mix  up  lie  enactments  relating  lo  boroughs  with 
those  relating  lo  counties,  and  that  the  30  j-  31  Viel. 
e.  102,  a.  6*j,  had  not  the  effect  of  tqipiging  the  fera 
of  notice  required  to  be  giveii  in  the  case  of  a  Woujft 
BOIir  to  the  case  of  a  couatg  voter,  teen  though  there 
is  iHiD  more  than  one  list  for  a  countg  ;  and  there- 
fore that  it  vrai  not  necessary  to  slate  in  the  notice 
OB   tphich   lilt  the  name  of  the  person  objected  to 


Thia  was  a  consolidated  appeal  from  a  decision  of 
the  revising  barrister  for  the  south-ea«tem  dirisioB 
irf  Lancashire. 

At  a  court  held  at  the  Assize  Court,  Manchetter, 

the  15th  Sept.  18G8,  for  the  revision  of  the  lirta 

„  voten  for  the  township  ^  Moss   &d«  n^  ^ias& 

Mni(ti-M*C«a  ^v)B»&  ot  UM  (mwa-i  (A.  \juwaitaE 


MAGISTBATEff  CASEa. 

Chosltox  (app.)  V.  JoiiirBO:t  (reap.) ;  ItEE'a  Cabb. 


And  was  objcctod  to  by  Thorani  Webster. 

It  appcarc<l  that  tlierc  wrrc  the  following  ligls  for 
^e  laid  township  of  )Io?s  Side  : 

1.  A  list  of  pcrions  entitled  to  Tote  in  respect  of 
the  tranchii'eg  conferred  by  or  existing  pn'vioua  to 
the  S  £  ::  Will.  4,  c.  4.'  (being  the  Ust  upon  which 
the  name  of  the  said  II.  1*.  l<ee  appCBrcci),  prepared 
accordinn  to  the  proTisioni  of  the  BcgUtnition  Act, 
(6  Vict.  c.  18). 

2.  A  lilt  of  pcnona  claiming  to  vote  in  respect  of 
fraochises  conferred  by  or  existing  previousl]'  to 
the  nid  ttnlute  ■!  &.3  Will.  4,  c  45,  and  made  out 
pursuant  to  G  Viet.  c.  18,  s.  j,  and  form  Xo.  3  in 
schedule  A. 

3.  A  list  of  [leraons  entitled  to  rote  under  anrl 
by  virtue  of  thL-  Hepnisentation  of  the  TeoplP  Act 
18G7  and  the  I'arliniiientary  Electors  KeRistration 
Act  lUliS,  in  respect  of  the  occupation  of  lands  and 
tenements  wilbin  the  »aid  township,  of  the  rateable 
Tolue  of  V2l.  atid  upwards. 

4.  A  list  of  pcrions  omitted  by  the  orerscers 
from  such  list  of  occupiers,  and  who  claim  to  vote 
in. respect  of  the  occupation  of  lands  and  tene- 
ments within  the  snid  township  of  the  rateable 
Tducof  UV.  and  upwards,  and  made  out  pursuant  lo 
the  Begislration  of  tho  People  Act  IM7.  and  the 
Purlinnientary  Klcctors  Hepistralion  Act  IJ^HS. ».  17. 

Theiiiiiucof  the  said  II.  1'.  Kce  appeared  only  on 
the  list  Xo.  I  alJovi.  r.-f.Tn>.l  to. 

The  notice  of   objeolion  given  by   the    said  T. 
Webiter  to  the  overseers  iiC  the  said  town'thi))  uf 
Moss  Side  .icninit  the  name  of  the  said  II.  I'.  Itec 
was  iu  the  fuUowiui^fonn: 
~     "  --       -       ..      '.—     • —    InflioS-inlh 


oli.-u  lUnt  t  olli-rt  to  tin  i 
T  tlw   wiitli-auitcni  ilivii 


tlwlM  of  voters  ' 

Chrin-lsn  iimiw  Bnii  wimnnic  irf  tlm  voter  "hjecteil  tn.  d8 

Ooserila"!  lu  the  KM  iv  nviilor— Km.  U;inn.iii  Phlllii. 
Place  of  Bbxte.  nsih-xrilx-l-WluilW  Rion.  SI»d<i  Slis. 
Natura  of  qiulidintlini,  u  Jmuiitwil— Fnrbol J  liougc  uul 

whfTO  Ifac  iiiialiFjr]U3  pro- 


of So.  41.  Viu.~strFi>t, 
eu  Ih-.'  r; ji'ter  at  v 

And  the  nntiee  to 
thu  form  following: 

X.mri:  ni- trt 

To  Xt.  Ilaraun  rliilir  l!^-,  of  WhnlU^.m 

— lUODoii.vthat  tiiti/i.T[  to  youi *-* 

tba  UoH  Silo  llHt  of  nitfM  fin-the : 
the  ooiurt T  nl  Iinneaii^in',  Biul  luiminii  suron 
thtM  eoliiiiiu  nt  tbi  mri>.tur,  «i<I  the  o%cl 
ftooBiM  00  th>>  thlnl  oilumn.  rr-Lit«>;  To  llic 
Iktsnmt  in  the  ijicilifjinit  i-coinirlT.    To  lh< 

|8hlii*J)  TKnN.ta 

Of  Vo.  4l,Tlae-«tT«i.-t,  Itiilino.  tn  llie  rftjrot  1 
tbrrtghttrol  rotor*  for  tlw  tovniiliip  of  Ciumvull. 


flulHW.  to  tlie  rtt>-..i  M..i"iii".t" 
.t.T.i  for  tlis  lonTiirfiir  •.(  i.Tiiiii|*il 
the  penoiu  objected  to  was  i 


bdwj  relalnod  u_ 

ith-eutrm  ilivUrm  uf 


It  was  contended,  on  behalf  of  the  nid  Benin 
riiilip  llee,  the  person  objected  to,  that  tba  Dotia 
to  the  overseers  and  tbe  notico  to  the  sud  Htrma 
Kee  were  respectively  inTalid   for  the  folknrini 

].  That,  inasmuch  a*  there  were  two  lepanteiod 
distinct  lists  of  persons  entitled  to  vote  for  the  ssid 
division  of  the  county  of  Lancaiter,  via.,  the  liiti 
above  referred  to  as  Xos.  1  and  3  respectircty.  ul 
also  two  BCparato  and  distinct  lists  of  pemoi 
claiming  to  vote,  viz.,  Ihe  lists  above  referred  tatt 
Nos.  2  and  4  respect ivelj',  the  notice  to  the  oio- 
seera  and  the  notice  to  the  person  objected  to 
respectively,  ought  to  specify  the  list  to  which  tla 
objccCioDs  refer,  as  directed  in  the  note  to  Pnm 
Hn.  10  in  schc<luloB.  of  6  Vict,  c  18,  and  in  Re[f«- 
senlatiun  of  the  People  Act  I8G7,  aecti.  S9  aad  61, 
and  Pnrliamentaiy  Electors  Registration  Act  1S6^ 
sect.  V3. 

It  was  contended  on  behalf  of  the  objecttr, 
Thomas  Webster,  that  it  wai  Dot  neeesaary  is 
specify  the  list  to  which  tho  objection  refentd,  vd 
that  tile  said  notices  of  objection  respectively  vtR 
vnliil,  they  bting  respectively  in  accordance  wilk 
thu  forms  given  in  llie  schedule  A  to  the  6  Vict 
c.  tK,  forms  Nu.  4  and  li,  and  the  schedule  to  tht 
:!.-<  Vict.  c.  3G,  and  the  objections  being  to  a  Hranly 
vote. 

I  decided  that  both  notices  were  valid,  andat  Ik 
said  Herman  Philip  Ree  was  duly  c^led  and  did  Mt 
appear,  I  erased  his  name  from  the  said  list  Ka  1. 

1  aliio  struck  out  of  the  several  lists  of  valcn 
hereinafter  set  forth  the  names  of  tho  perMst 
contained  in  tho  scheilule  hercuulo  annexed,  and  M 
the  validity  of  their  right  to  have  their  naiM 
retained  on  the  said  several  lists  of  voters  ui  Ik 
said  schedule  set  forth  depends  on  the  same  poiil 
of  la"-  as  that  raisoil  in  the  said  case  of  the  Mil 
Herman  Philip  Ree,  the  appeals  were  cona-lidated. 

If  tlie  court  shall  lie  of  opinion  that  such  oovtei 
rcspcelivelv  were  valid,  then  the  name  of  the  oA 
Ilerniau  I'hilip  Itee.  and  the  names  contained  ind 
set  furtli  in  Ihc  said   schedule  hereunto  anaeieA 
will  remain  erased.    But  if  tho  court  shall  ItaX. 
opinion  that  the  laid  notices,  or  cither  of  them,  iT^ 
or  is  invalid,  then  the  name  of  the  said  nenn*^ 
I'hiUp  life,  and  the  names  containeil  andiett«t»' 
in  tlie  said  ichedule  hereunto  annexed,  will  lemO-* 

But  if  the  court  shall  be  of  opinion  that  the  sai-  *- 
notices,  or  either  of  tbem,  aru  or  is  invalid,  th^* 
the  names  of  the  said  Herman  Philip  lice  is,  sw' 
the  names  contained  and  set  forth  in  the  nS-' 
sehnlulc  hereunto  annexed  are,  to  be  restoitd  C ' 
the  said  list. 

MflM.  Q.  C.  C  H'lV/i  with  him)  for  the  appelUif*- 
Thc  question  ia  If  the  notice  of  objection  ouglit  1^ 
state  on  which  list  the  name  of  the  person  objecfc** 
to  appears  when  there  are  two  lists  for  a  coantSJ"- 
Undcr  the  old  Acta  noticcoE  objection  toaboronp'' 
voter  was  bod  unless  it  staled  on  which  liit  ttl^ 
name  of  the  person  objected  to  appeared,  but  th** 
was  not  so  in  counties,  as  there  was  only  one  hit  ™ 
county    voters.      There   beiof-  now  two   lists  f* 
c<mn ties,  the  general  list  and  the  list  of  U'f.  ocea- 
picrs,    it    is     submitted    that    the    notice   iniut 
state    on    which    list     the   name    appears.     "Pf 
question    turn*   on    the   construction   of  the  lol' 
lowing  lections.      By  the    II    Vict.    c.    18,  ».  *■ 
it   is   enacted   that   Ihe    overseers    shall   J»f!*i' 
lists  of  claimants.    Py  sect.  7  the  lilt  of  claimstti 
uf  every  parish  and  township,  together  with  tl)el>n 


pnrish  or  townsip.  By  sect.  7,  any  person  oa  il" 
reffister  for  any  county  may  object  to  any  elhii 
person  upou  tlic  list  of  voters  lor  sodl  coa^i  ■>» 
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every  person  so  objecting,  except  overseers,  is  to 
giye  a  notice  to  the  overseers  in  the  form  No.  4, 
tchedulc  A,  or  to  the  like  effect,  and  to  the  person 
objected  to  in  the  form  No.  5,  schedule  A,  or  to  the 
like  effect.  In  the  forms  Nos.  4  and  5,  schedule  A, 
the  list  is  simply  described  as  the  list  of  voters  for 

the  county  of .    By  sect.  13  of  the  same  Act  the 

overseers  in  boroughs  are  to  prei)are  lists  of  persons 
Other  than  freemen  entitled  to  vote,  and  by  sect.  17 
any  person  whose  name  is  inserted  in  any  list  of 
YOters  for  a  borough  may  object  to  any  other  person 
as  not  being  entitled  to  have  his  name  inserted  in 
the  list  of  voters  for  the  same  borough,  and  every 
person  so  objecting  shidl  give  notice  to  the  over- 
seers in  the  form  No.  10,  schedule  B,  or  to  the  like 
effect,  and  to  the  person  objected  to  in  the  form 
No.  11,  schedule  B,  or  to  the  like  effect    To  the 
fonn  No.  10,  schedule  B,  is  appended  the  following 
note : — **  Note.  If  more  than  one  list  of  voters,  the 
notice  of  objection  should  specify  the  list  to  which 
the  objection  refers ;  and  if  the  list  contains  two  or 
more  persons  of  the  same  name  the  notice  should 
distinguish  the  person  intended  to  be  objected  to. 
In  liarton  v.  Ashley,   I   Lutw.   307;    2   C.  B.,  4, 
it    was    held    that   that    note    amounted    to   a 
positive  enactment,  and  that  where  there  was  more 
than  one  list  in  a  borough,  a  notice  of  objection 
served  on  the  overseers  would  be  bad  if  it  did  not 
state  in  which  list  the  name  of  the  person  objected 
to  appeared.    By  28  &  29  Vict.  c.  36,  s.  G,  it  is 
enacted  that  the  notice  of  objection  to  any  person 
on  the  list  of  claimants  for  any  parish  or  township 
may  be  given  according  to  the  provisions  of  the 
6  Vict.  c.  18,8.  7  (that  is  without  specifying  the 
S^oand  of  objection),  but  with  that  exception  no 
"Wtice  of  objection  given  under  the  provisions  of 
*o«t  section,  other  than  a  notice  to  tlie  overseers,  is 
to  be  good  unless  the  ground  or  grounds  of  objec- 
^'on  are  specifically  stated  therein,  but  that  this 
^Haion    shall    be    deemed    to    be    satisfied    by 
^?ttiing    the    column    or    columns    of     the    re- 
^ftei-     on    which     the     objector     grounds     his 
^jeotion,  provided  that  if  the  objection  be  grounded 
^  t.hke  third  column,  then  it  shall  be  necessar>'  to 
j*to   whether  the  objection  relates  to  the  nature  of 
"^     'Voter's   interest   in  the  qualifying   property, 
''  J_o   the  value  of  the  qualifying  property,  or  to 
^«^-     By  the  30  &  31  Vict.  c.  102,  s.  30,  subs.  1  it 
^x:i.acted  that  the  overseers  of  every  parish  or 
fihip  shall  make  out  or  cause  to  be  made  out  a 
c^f  all  persons  on  whom  a  right  to  vote  for  a 
Xy  in  respect  of  the  occupation  of  premises  is 
i^rred  by  this  Act,  in  the  same  manner,  and 


rt 


O.T, 


^^  J  ^H:t  to  the  same  regulations,  as  nearly  as  circum 
**^cie8  admit,  in  and  subject  to  which  the  overseers 
'  X^^rishes  and  townships  in  boroughs  are  required 
y  "^^e  liegistration  Acts  to  make  out  or  cause  to 
*  "^iiade  out  a  list  of  all  persons  entitled  to  vote  for 
^J^^^niber  or  members  for  a  borough,  in  respect  of 
^^    eecupation  of  premises  of  a  clear  yearly  value 
»  ^ot  less  than  10/.    By  the  31  &  32  Vict.  c.  58. 
ft*  1<),  it  is  enacted  that  on  the  lists  and  register  of 
''^ters  for  a  county  the  names  of  the  persons  in  any 
Parish  or  township,  on  whom  a  right  to  vote  for  a 
county  in  respect  of  the  occupation  of  premises  in 
such  parish  or  township  is  conferred  by  the  liepre- 
lentation  of  the  People  Act  1867,  shall  appear  in 
a  separate  list  after  the  list  of  voters  in  such  parish 
or  township  otherwise  qualified,  and  such  separate 
list  shall  be  deemed  to  be  part  of  the  list  of  county 
voters  of  such  parish  or  township,  and  shall  be  annu- 
ally made  anew  by  the  overseers  of  such  parish  or 
township,  &C.    By  the  30  &  31  Vict.  c.  102,  s.  66,  it 
is  enacted  that,  **■  Subject  to  the  provisions  of  this 
Act,  all   laws,  customs,  and  enactments  now  in 
force  conferring  any  right  to  vote,  or  otherwise 
relating  to   the   representation  of  the   peo^e  in 
£iigland  and  Wales,  and  the  registration  of  persons 


entitled  to  vote  shall  remain  in  full  force,  and  shall 
apply,  as  nearly  as  circumstances  admit,  to  any 
person  hereby  authorised  to  vote,  and  shall  also 
apply  to  any  constituency  hereby  authorised  to 
return  a  member  or  members  to  Parliament,  as  if  it 
had  heretofore  returned  such  members  to  Parlia- 
ment, and  to  the  franchises  hereby  conferred,  and 
to  the  register  of  voters  hereby  required  to  be 
formed."  It  is  submitted  that  that  section  applies 
to  such  a  case  as  this,  and  has  the  effect  of  incor- 
porating the  provisions  as  to  objections  in  boroughs, 
where  there  are  more  lists  than  one.  The  same 
reason  applies  to  both  cases,  as  the  object  of  pointing 
out  in  the  notice  of  objection  the  particular  list  on 
which  the  name  of  the  person  objected  to  appears  is 
to  prevent  the  necessity  for  the  overseers  looking 
through  all  the  borough  lists  to  find  the  name. 

Q'iain,  Q.  C.  (Hopwood  with  him)  for  the  re- 
spondents, contended  that  sect.  50  of  the  30  &  31 
Vict.c.  102  had  no  application  to  such  a  case  as  this, 
and  that  if  it  had  been  the  intention  of  the  Legis- 
lature to  apply  the  borough  proceedure  to  counties 
they  would  have  done  so  by  express  words  and  not 
in  this  general  manner. 

Wills  in  reply. 

[Keating,  J.— The  object  of  the  notice  to  the 
overseer  is  to  enable  him  to  make  out  the  lists,  and 
in  the  case  of  counties,  the  notice  would  state  the 
name  of  the  person  objected  to  and  the  nature  of 
the  qualification,  and  in  the  case  of  boroughs  the 
name  and  the  •list  on  which  it  appeared,  I  should 
have  thought  that  one  would  give  as  much  infor- 
mation as  the  other,  as  the  overseer  could  tell  at 
once  from  the  nature  of  the  qualification  which  list 
the  person  objected  to  was  on.] 

BoviLL,  C.  J.— Throughout  the  Acts  of  Parlia- 
ment relating  to  the  representation  of  the  people 
and  the  registration  of  voters,  an  important  dis- 
tinction has  always  been  made  between  voters  for 
counties  and  voters  for  boroughs  and  the  registra- 
tions and  forms  with  respect  to  each.  The  enact- 
ments are  not  only  separate  in  the  Act  of  1832,  but 
there  are  separate  schedules  applicable  to  each; 
schedule  A  containing  forms  of  the  lists  and 
notices  applicable  to  counties,  and  schedule  B  con- 
taining forms  of  the  lists  and  notices  applicable  to 
cities  and  boroughs.  The  forms  given  by  the  Act 
of  1832  were  extremely  general,  not  pointing  out 
such  particulars  as  would  enable  the  parties  or  the 
overseers  to  direct  their  attention  to  the  particular 
points  that  were  to  be  brought  under  discussion. 
When  the  Act  of  1843  was  passed  (G  Vict.  c.  18), 
the  same  distinction  was  presented  in  the  schedules, 
and  in  the  enactments  with  regard  to  boroughs  and 
counties,  the  forms  applicable  to  each  were  kept 
entirely  distinct,  the  schedule  A  containing  the 
fonns  for  the  counties,  and  schedule  B  the  forms 
applicable  to  cities  and  boroughs.  Again,  when  it 
was  thought  right  by  the  Lci^islature  in  the  year 
L^»;5,  by  the  28  Vict.  c.  3(5,  sect.  1(3,  to  make  a  fresh 
provision  in  regard  to  registration  the  enactments 
are  all  with  reference  to  county  voters,  and  an 
alteration  was  then  made  in  the  form  of  objection 
in  the  counties,  which  was  to  be  given  to 
the  parties  on  the  register.  It  made  no  dif- 
ference as  to  the  form  of  notice  to  be 
given  to  the  overseers.  It  is  quite  true,  as  has 
been  said,  that  there  are  now  separate  lists  to. 
be  made  out  in  the  case  of  the  counties  much  in 
the  same  form  as  in  the  case  of  boroughs  as  was 
formerly  required ;  but  there  is  nothing  that  I  can 
find  in  the  Acts  (giving  full  effect  to  sects  oG  and  59 
of  the  Representation  of  the  People  Act  18G7) 
which  at  all  renders  it  necessary  or  rl^^lxt  tJbj&x  X-Vi^ 
court  should  mbLU^  ^xvaa\m^\a%t€^Nl\Ti%XQ^ii^^^ 
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with  enactments  relating  to  counties,  or  mix  up 
forms  prescribed  for  one  with  the  forms  that  are 
to  be  observed  as  to  the  other ;  and  if  we  were  to 
attempt  to  do  that  I  believe  it  would  leave  the 
matter  in  almost  inextricable  confusion  both  as  to 
the  enactments  and  as  to  the  forms.  Nor,  as  it 
seems  to  me  in  the  present  case,  is  there  the  slightest 
reason  for  altering  that  which  has  been  expressly 
enacted  by  the  legislature  in  the  Registration  Act 
of  1H43 ;  the  forms  that  are  given  in  that  Act  of  the 
notice  of  objection  to  the  overbcers  in  the  case  of 
counties  and  in  the  case  of  boroughs  are  essentially 
different.  In  the  case  of  notice  to  the  overseers  ais 
to  counties  the  party  objecting  is  obliged  to  state, 
under  the  form  appropriated  for  that  purpose,  the 
nature  of  the  qualification  as  described  ;  in  the  other 
form  the  notice,  namely,  with  respect  to  boroughs, 
as  it  stood  in  the  forms  of  the  Ace  of  1S4:>,  no  such 
column  is  to  be  found,  and  no  such  information 
is  to  be  given.  Then  tlierc  was  made  an  attempt 
to  cure  the  defect  by  a  notice,  which  stated  that 
if  there  was  more  than  one  li^t  of  voters  the  notice 
of  objection  should  specify  the  list  to  which  refer- 
ence shoull  be  made,  and  if  there  were  more  than 
two  persons  of  the  same  name,  the  notice  should 
distinguish  the  person  intended  to  be  objected  to. 
It  is  quite  clear  that  the  notice  as  to  counties  being 
given  to  the  overseers,  the  parties  who  make  out  the 
lists  mentioning  the  nature  of  the  qualification 
described,  would  apply  most  clearly  to  those  over- 
seers who  have  made  out  the  list  on  wliich  the 
name  would  be  found,  and  afford  just  as  much 
information  to  the  overseers  as  to  llie  list  as  if  it 
had  been  expressly  mentioned  by  name.  The  pre- 
sent case  is  an  instance  in  which  it  is  important 
to  see  whether  there  is  any  possibility  of  mistake  or 
misleading,  or  any  additional  trouble  to  the  over- 
seers in  the  way  suggested  by  Maule,  J.  It  appears 
that  notice  was  given  to  the  overseers  who  made 
out  the  list,  the  place  of  abode  of  Mr.  liee  is  put  in 
under  **  place  of  abode  as  described  "  in  the  column : 
then  the  ^'nature  of  qualification'*  is  described 
'*  freehold  house  and  land.*'  It  is  imi)ossible,  there- 
fore, that  the  overseers  could  have  been  in  the 
slightest  doubt  what  list  was  intended,  and  on 
which  list  tiie  person  was.  Certainly  the  description 
could  not  be  found  on  the  list  of  persons  entitled 
to  vote  as  12/.  occupiers.  And  therefoi'c  there  is  no 
misleading ;  there  is  full  information  given,  and  it 
is  only  neci-ssnry  to  decide  tiiat  point  with  reference 
to  showing  that  there  is  no  necessity  to  mbc  up 
the  forms  and  mix  up  the  enactments.  I  make  that 
observation  as  it  only  shows  that  the  Legislature 
has  considered  that  the  enactments  arc  sufficient  to 
meet  the  cases  with  n'ference  to  registration  as 
tl ley  exist.  This  notice  apiK>ars  to  me  aitplicable; 
it  is  in  the  form  and  the  only  fonn  prescribid  by  the 
Act  of  Parliament ;  it  appears  abundantly  sutficient, 
and  there  is  no  reason  for  attempting  to  fix  upon 
counties  borough  forms.  I  am  therefore  of  opinion 
that  in  this  case  the  decision  of  the  revising 
barrister  was  right,  and  this  appeal  should  be 
dismissed  with  costs. 

Btles,  J. — I  am  of  the  same  opinion.  I  entirely 
accede  to  all  that  has  fallen  from  the  Lord  Cliief 
Justice.  The  lists  are  to  form  part  of  the  county 
list  of  the  parish ;  that  is  expressly  enacted  ;  there 
is  no  distinct  enactment  to  make  this  list  anything 
else  than  a  part  of  the  entire  list,  with  a  separate 
alphabetic  arrangement.  It  may  be  that  there  are 
separate  lists  in  order  to  facilitate  objections.  With 
respect  to  the  old  list,  it  appears  the  duty  of  the 
overseers  is  only  a  ministerial  act;  they  have 
nothing  to  do  but  to  register  the  parties,  and  to 
make  a  list  at  the  parties  who  stand  on  the  register. 
In  the  new  list  they  have  to  exercise  a  discretion  > 
thePB^xe  it  must  he  convenient  to  make  a  separate 


list.  There  is  another  reason  for  a  separate  lift, 
namely,  that  the  Legislature  have  enabled  anjooe 
at  once  to  say,  without  any  trouble,  what  addition 
in  practice  is  made  by  the  new  right  of  voting. 
There  is  nothing  to  show  that  the  old  form  of  notke 
of  objection  is  not  applicable.  I  think,  therefore^ 
that  tliis  appeal  should  be  dismissed  with  coses. 

Keatisg,  J. — I  am  of  the  same  opinion.  If  ths 
IntHKluction  of  an  additional  list  in  the  counties 
would,  by  adhering  to  the  old  form  of  notice,  tend  to 
mislead  the  overseers,  and  not  furnish  them  with 
sufficient  information  to  discharge  their  duties,  then 
I  think  the  words  of  the  incorporating  sectiooi 
might  be  held  to  be  sufficiently  large  to  render  it 
necessary  to  apply  a  different  machinery  to  thoK 
public  duties  of  the  overseers,  and  different  fomi 
of  objection.  But  here  I  think  that  Mr.  Quail 
has  successfully  pointed  out  that  in  truth  the  county 
notice  of  objection  to  the  overseers  would  enable 
him  sufficiently  to  discharge  his  duties,  even  under 
the  existing  state  of  things,  better,  I  think,  than  if 
he  had  receivetl  a  notice  in  the  form  No.  10.  Tbe 
particularising  of  the  qualification  of  the  voter  doei 
give,  with  the  rest  of  the  description,  full  andsufflcieiK 
information  to  all  the  world  as  to  the  identity  of  the 
party  who  is  objected  to.  Therefore  it  seems  to  me 
that' the  present  notice  is  amply  sufficient,  as  givmg 
the  namk.*  of  the  party,  the  nature  and  descriptioa 
of  the  qualificatiun,  the  residence  of  the  party,  aal 
the  situation  of  the  property  in  respect  of  which  he 
claims.  Therefore  I  entirely  concur  with  the  Lori 
Chief  Justice  and  my  brother  Byles,  that  ths 
decision  of  the  revising  barrister  should  bo  affirmed 
This  Iteing  quite  on  objection  beside  the  merits,  and 
as  there  is  not  a  suggestion  of  anything  that  ooold 
have  misled  any  human  being,  I  think  it  ought 
to  be  dismissed  with  costs. 

Brett,  J. — ^I  have  not  heard  the  whole  of  the 
argument,  but  so  far  as  I  have  heard  I  agree  with 
the  rest  of  the  court.  As  to  the  argument  to  hs 
derived  from  the  17th  section  of  the  21  Vict.  c.  58^ 
that  would  l)e  against  Mr.  Mellish.  We  know  thit 
the  old  system  of  prex>aring  the  lists  was  diffemk 
in  the  counties  and  boroughs.  In  the  counties  the 
duty  of  the  overseers  was  entirely  ministerial; 
they  had  but  to  make  out  the  lists  from  the  claim 
sent  in  to  them.  But  in  the  boroughs  they  had  ts 
exercise  a  discretion  ;  the  duty  of  the  overseen  we 
to  put  on  the  list  all  whom  they  thougrht  ought  ts 
be  there ;  if  anyone  was  omitted,  he  bad  to  sen! 
in  a  claim.  Under  the  new  law  it  appears  that  the 
borough  system  was  introduceil  into  the  countiesaits 
12/.  occuiners.  Under  those  circumstances  it  seemed 
but  just  that  the  person  left  out  from  the  list  shonld 
send  in  a  claim  in  the  same  way  as  persons  in 
boroughs  sent  theirs.  But  then  a  difficulty  wie 
started,  which  was  that  the  15th  section  of  Ae 
G  Vict,  was  applicable  in  terms  to  forms  of  notiee 
in  counties,  and  that  difficulty  appears  also  by  the 
17th  sec;tion ;  and  the  attention  of  the  Legislatatt 
was  called  to  the  difficulty  of  adapting  the  oU 
Begistration  Act  to  the  county  registration  under  the 
new  form,  and  they  declared  that  as  to  the  mode  d 
claiming  the  ir>th  section  should  bo  applicable  ta 
counties,  but  they  confined  the  enactment  to  the 
question  of  claim  only,  and  left  the  mode  of  object* 
ing  just  as  it  was  before.  Now,  before,  there  wert 
two  forms  of  objection,  one  the  county  form  of  obje^ 
tion.  and  the  other  the  borough  fonn  of  objectioB; 
therefore  the  Legislature  has  left  the  old  county  fbn 
just  as  it  was  before,  and  for  a  good  reason,  becaaie 
the  objector  in  the  county  form  does  point  out  to  the 
overseers  the  list  to  which  the  objection  applies.  II* 
Legislature,  having  had  their  attention  called  to  the 
matter,  have  not  altered  that  form.  This  objectioa 
,  is  in  the  county  form,  and  it  seems  to  ue  imposeibb 
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Judgment  for  the  rt^nmiUiit. 
r  tor  the  appellant,  P.  H.  Laartnce. 
ft  lot  the  reBpondent,  iV.  C.  and  C,  Hike. 

jVdd.  7  anrf  9,  1868. 
BOBLTOH  <app.)  V.  LiKGS  ^resp.) 
Sight  o/  iroram  /o  vote— Lord  B^miUfi 
^  n  \'itt.  c  21),  J.  4—Reprtmlalion  oj 
it  Act  18C7  (30  i-  31  Kc(.  e.  102),  i.  3. 
■  nol  mtilltd  to  vote  in  lie  election  of  Mmibtrt 
imeit,  becaoMe  ihefi  are  by  reavm  of  lieir  mx 

a  "  kgal  incapacitg "  icilhin  the  taeaning  of 
nditins  claaaea  of  ike  Raimentation  of  At 
ct  1867. 

•f  the  Btprmntcaioa  of  the  People  Act  1B67 
Vict.  c.  102),  it  is  enacted  that  "ewry 
Tinq  certain  gaalificaiiom  shaJl  be  entitled  to 
i  bs  Lord  hoiaiUu'i,  Act  (13  ^  U  Vict. 
I.  1,  it  19  enacted  that  in  uU  future  Acit 
^Mrling  tht  maiculiiu  gender  shall  be  dteuied 
I  (D  include  ftaala,  unlta  the  contrary  it 
provided  : 

the  icords  "ecen/  man,"  in  the  Beprmenta- 
Ihe  People  Act,  did  not  include  females, 
•hat  is  nectaarilff  iiufilitd  from  the  hngaat/e 
cl  u  "  ezprestli/  provided^'  and  the  Legiela' 
the  Repreientatioa  of  the  People  Act,  aere 
el  tcith  the  dexriptioa  of  persons  entitled  to 

with  their  gualijicalion,  and  therefore  used 
"  man"  in  the  sense  of  "jiinle  persoai," 
)  a  consolidated  ai^al  fiom  a  decision  <A 
g  barrister  for  tbe  City  of  Manchester. 

Case. 
.rt  held  at  the  toim-haU  in  tbe  City  of 
r,  on  the  lEtb  Sept.  1868,  fur  the  reTision 
of  Totera  for  members  of  Parliament  in 
mentory  borongli  of  Mancbeater,  Hary 
■earing  on  the  list  puhlished  by  tbe  a*er- 
umnnts  to  votes  in  the  township  of  Man- 
I  duly  objected  to  by  Mitthcw  Chadirick, 
1  the  list  of  Toters  for  the  said  Parlia- 
iTongh. 

,e  of  the  aaid  Hary  Abbott  appeared  upon 
ilaimanCB  in  the  following  manner ; — 


-    51,Edwud-atTeot    Hou»    5l,Edwud-Bt»et 


dmittcd  Chat  the  eaii!  Mary  Abbott  was 
)f  the  age  of  twenty-one  years  and  un- 
ad  that  she  had  for  twelve  months  pre- 
(be  last  day  of  July  I86S  occupied  a 
luse  stated  in  the  said  claim  within  the 
lip,  and  had  been  duly  rated  by  the  f  ud 
1  her  own  name  for  such  occupation,  and 
ad  paid  the  rates  for  the  relief  of  the 
led  in  respect  of  such  dwelling-house 
20tb  July  last,  and  in  otber  respects  liad 
ith  the  lequiiements  of  the  Registration 

t  of  the  claimant  it  was  contended  that 
existing  statutes  the  cl^umant  was  duly 
id  entitled  to  be  registered  as  a  voter, 
legislered,  to  vote  in  tho  election  of  a 
Parliament,  and  that  women,  for  the 
being  registered  clectora  and  voting  in 
members  of  P&rliamcnt,  are  not  subject 
il  incapacity. 

naintaiiied  on  the  part  of  tho  objector, 
Ilie  existing  statute     ' 
I  on  sCGouat  of  her  si 


The  revising  barrister  held  that  Mary  Abbott, 
being  a  woman,  was  not  entitled  to  be  placed  on 
the  register,  and  her  name  was  erased  from  the  said 
list  of  claimants. 

There  were  also  strnck  out  of  the  list  the  names 
of  5346  women  whose  names  and  qualifications  are 
set  forth  in  the  schedule,  and  aa  the  validity  of  their 
claims  depends  on  the  same  point  of  law  as  that 
raised  In  the  case  of  Mary  Abbott  the  appeals  were 
consolidated. 

If  the  court  sha!!  be  nf  opinion  that  the  sail) 
Mary  Abbott  ia  not  entitled  to  have  her  Dame  in- 
serted in  the  list  of  voters  for  the  said  borough  of 
Manchester,  then  such  names,  the  names  referred  to 
and  set  forth  in  the  schedule  above  mentioned,  will 
remain  erased ;  but  if  tbe  court  shall  be  of  opinion 
that  the  said  Mary  Abbott  is  entitled  to  have  her 
name  inserted  in  the  saiil  list  of  voters,  then  her 
name  and  the  said  oaaies  referred  to  and  set  forth 
in  the  schedule  are  to  be  restored. 

Coleridge,  Q.  C.  (Panlhvrst  with  him),  for  thd 
appellant. — The  short  question  is.  Are  women 
entitled  to  vote  at  the  election  of  members?  It  is 
submitted  that  as  matter  of  law  they  have  tbe 
franchise,  that  they  did,  in  point  of  fact,  exerciw  it 
in  ancient  times,  and  that  no  statute  has  taken  it 
away  from  them.    If  it  is  shown  that  the  objection 


rouldgoa 

long  way  to  show  that  it  was  no  objection  in 
borougha.  Tbe  first  statute  relating  to  the  exercise 
of  the  franchise  in  counties  is  the  7  Hen.  i,  c  IS, 
by  which  it  is  enacted  that  the  election  shoU  take 
place  In  full  county  court,  and  that  all  they  that 
are  there  present,  as  well  suitors  duty  summoned 
for  the  same  cause  as  others,  shall  attend  to  the 
election  of  their  knights  for  the  Parliament.  Thia 
is  commented  on  by  Ilallam's  Constitutional  His- 
tory, cap.  13,  where  he  says  that  women  have 
generally  been  supposed  capable  of  no  political 
rights  but  that  of  reigning  ;  but  there  is  no  dis- 
iuction  drawn  between  men  and  women  in  the 
tatnte,  and  if  women  could  be  suitors  in  the 
bounty  Court,  as  it  is  clear  they  could,  that 
itatute  entitled  them  to  vote.  The  statute  of  Hen. 
!,  is  confirmed  by  the  1  Hen.  5,  c.  I,  in  which  the 
words  are  large  enough  to  include  women,  and  if 
m  did  exercise  the  franchise  under  those  Acts, 
for  Che  other  side  to  show  what  statute  haa 
taken  the  right  away.  The  conatitutlon  of  the 
County  CoQTts  ia  explained  in  1  Bi.  Com.  171:1,  and 
Reeves's  History  of  the  English  Law,  vol.  1,  p.  47  ; 
'  ''  is  clear  that  tho  County  Courts  being 
for  the  trial  of  smali  causes,  there  is  no 
why  women  should  not  hara  been  suitors, 
and  the  onns  is  on  the  other  side  of  showing  thai 
they  were  excluded.  By  the  Statute  of  Harlebridge 
C52  Hen.  3,  c.  10),  religious  men  and  women  are 
exempted  from  attendance  at  the  tourn  and  hun- 
dred courts,  and  the  toum  was  tbe  ancient  County 
Court,  but  that  statute  only  relieves  them  front 
burden,  and  Joes  nut  show  chat  they  had  not 
right  to  be  there  if  they  thought  proper.  In 
Fry  one's  Brevia  Parliamentaria  Bi.'diviva,  pp. 
15^-3,  several  instances  are  given  of  women 
having  executed  indentures  returning  membera 
<  Parliament.  (Uo  produced  several  certified 
ipies  of  these  indencuccs  from  the  Becord  office.) 
The  earliest  is  in  Che  13  Hen.  4,  and  is  made 
between  the  shcrifli  of  York  and  the  attomeya 
of    tbe    Earl    of    Westmoreland    and    of    Lucy 

Countess    of .    A  portion    of    the    return   ia 

jltcgibtc,  and  the  whole  of  tbe  title  of  the  lady 
~  jinot  be  read,  hut  it  is  clear  that  she  waa 
woman.  The  next  ia  in  the  2  Hen.  5,  which 
also  a  rctarn  from  Yorkshire,  and  it  ececuted 
by  the  attorney  of  Margaret,  the  wife  of  Uv.ai's 
Vavasoui.    The  mW,  n(\i\^ -a'm.  ISifc  ^  ■Si.'".^> 
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is  a  return  from  Surrey,  and  relates  to  a  borouf^h, 
and  it  is  executed  by  Lady  Elizabeth  Copley, 
"widow  of  Roper  Copley.  The  next  is  in  the  1  &  2 
Ph.  &  yi.,  and  is  a  return  from  Surrey  executed  by 
Dame  Elizabeth  Copley,  and  states  that  she  had 
herself  elected  a  knight ;  there  is  also  a  similar 
return  in  the  2  &  3  Ph.  &  M.  [Willes,  J.— She 
might  unquestionably  have  been  returning  officer.] 
That  would  not  account  for  the  first  return,  as 
it  is  executed  bv  a  number  of  others.  The  next  is 
the  Ayhshurjf  case  in  the  14  Eliz.,  which  is  set  out 
in  Hey  wood  on  County  Elections,  2oG,  where  he 
cites  the  passage  from  the  4th  Institute,  p.  5, 
where  Lord  Coke  states  that  women  are  not 
entitled  to  vote,  but  Lord  Coke  may  have  been 
mistaken  in  that  instance  as  he  gives  many  in- 
stances of  persons  as  not  entitled  to  vote  who 
undoubtedly  were  entitled.  [Willes,  J. — Have 
you  found  any  instance  of  the  clergy  voting  before 
1G<»4  ?]  No.  [Willes,  J.,  then  peradventure. 
Lord  Coke  was  right  when  he  wrote  that  the 
clergy  were  nonparties  to  the  elections  of  knights, 
citizens,  and  burgesses.]  Peradventure  he  was 
wrong.  How  could  one  find  an  instance  of  a 
clergyman  voting?  There  would  be  nothing  to 
show  whether  the  persons  voting  were  clergymen 
or  not.  In  2  Lud.  llep.  of  Controverted  Elections. 
13,  an  ancient  roll  is  set  out,  containing  tbe  names 
ot  several  women,  and  it  was  used  in  a  disputed 
return  to  show  that  liberi  tenentes  and  iiberi  hnrgenccs 
meant  the  same  thing,  and  would  go  to  show  that 
women  at  that  time  had  the  same  rights  as  men. 
Therefore,  as  men  and  women  in  ancient  times  took 
part  in  the  elections,  whatever  justified  men  being 
put  on  the  roll,  justified  women  being  there.  The 
next  question  is,  if  any  of  the  statutes  passed 
in  restraint  of  the  exercise  of  the  franchise  altered 
this  state  of  things.  The  first  is  the  S  Hen.  5,  c.  7, 
which  enacts  that  knights  of  the  shires  shall  1)e 
chosen  by  people  dwelling  and  resideiit  in  the 
counties  whereof  every  one  of  them  shall  have  free 
land  or  tenement  of  the  value  of  40j(.  by  the  year. 
[BoviLL,  C.  J.— Have  you  read  the  heading  of  that 
statute  ?  *'  What  sort  of  men  shall  be  chosen,  and 
who  shall  be  chosen  knights  of  Parliament  ?  "]  That 
must  have  been  put  in  later,  and  in  the  old  statutes 
the  English  renderingin  many  cases  cannot  be  trusted 
but,  however  that  is,  the  heading  tannot  alter  the 
operative  words  of  the  statute.  In  any  case  it  does 
not  affect  the  argument,  as  it  is  a  statute  in  restraint 
of  the  franchise,  and  if  it  were  the  intention  to 
restrain  women  appropriate  words  would  be  used. 
There  are  other  statutes  in  pari  materia  which  it  is 
not  necessary  to  read,  but  to  which  precisely  the 
same  observations  apply,  viz.,  that  supposing  women 
had  the  franchise  the  words  nre  large  enough  to 
include  them.    They  are  the  following : 

lOHon.  6,  c.  2; 

7  4  8  Wm.  3,  cc.  4  and  25 ; 

1(»  Anne,  c.  23 ; 

•J  Geo.  2.  c.  24: 

liO  Geo.  3,  c.  17. 

There  are  very  many  statutes  in  which  the  word 
"  man  **  is  used.  Where  it  must  include  •*  women  " 
as  in  criminal  statutes,  and  in  all  statutes  where  it 
would  involve  no  absurdity,  it  is  used  in  its  generic 
sense.  By  the  Reform  Act  1832  (2  &  3  Will.  4,  c.  45) 
all  the  rights  of  the  4<)«.  freeholders  were  expressly 
reserved.  Sect.  18  limits  the  right  of  voting  in 
counties  in  respect  of  freeholds  fur  life,  and  sect.  19 
confers  the  right  of  voting  in  respect  of  copyhol-Js ; 
and  it  Is  important  to  observe  the  distinction 
between  the  words  used  in  a  restrictive  sense  and 
those  used  when  conferring  the  franchise.  The 
words  in  sect.  18  are  that  "no  jye.rson  shall  be 
entitled  to  vote,"  &c.,  but  the  words  in  sect.  H», 
••  that  every  male  person  of  full  age,  &c .  shall  be 
entitled  to  Fore,"  &c.    The  Ilegistration  Act  bas 


no  bearing  on  the  question,  nor  has  the  Repwien— 
tation  of  the  People  Act  18*57,  so  far  as  lhe4A»« 
freeholders  areconcerned,  as  their  rights  are  referred^ 
The  great  difficulty  in  the  way  of  the  appellant  \m^ 
that  in   point   of    fact    women    have    not  voi€A 
for   hundreds   of   years,    but   if   the   right  eve^ 
did    exist    nonuser    would    not    take    it  wwif^ 
The  next  question  is,  how  does  the  Uw  stand  as  tc» 
boroughs?      Hallam    says    in    his    ConstitutioiyLl 
History,  cap.  13,  that  all  inhabiUnt  householders 
paying  scot  and  lot  and  local  rates  should  vote  fo^ 
members  of  Parliament.    Women  might  be  bur- 
gesses, and,  therefore,  there  is  nothing  to  show  tba^^ 
they  might  not  vote.    The  23  Hen.  C,  c  14,  all€i-« 
the  mode  in  which  burgesses  for  cities  and  borougli.d 
should  be  chosen,  but  uses  words  which  if  wome «; 
were  then  entitled  to  vote  would  inclade  them.    KJ 
the  franchise  existed  the  statutes  would  not  talt* 
it  away,  though  if  it  did  not  exist  it  is  admitted: 
that     the     statutes     would     not     confer    it   <»« 
women.    By  Lord   Romilly's  Act  (13  &  14  Vie« 
c.   21),   s.    4,  it   is  enacted    "  that    in   all  A 
words  importing  the   masculine  gender  shall 
deemed  and    taken  to  inelude  females,  and 
singular    to  include  the   plural,  and    the   pla 
the  singular,  unless  the  contrary  as  to  gender 
number  is  expressly  provided."    The  language 
that  Act  is  express,  that  the  male  shall  include  t 
female  unless  the  contrary  is  expressly  provided 
and  that  Act  was  passed  after  the  Reform  Act   od 
1832.    The  words  « male  person  "  in  the  Refox-nc 
Act  do  expressly  exclude  women ;  but  in  the  Re- 
presentation of  the  People  Act  18G7,  passed  with,  m 
full  recollection  of  Lord  Romilly's  Act,  and  witih  ■ 
full  apprehension  of  what  the  consequenoes  migliC 
be  the  word  "  man  "  is  used,  which  does  not  ear- 
elude  woman,  and  in  the  sections  of  the  same  Acs 
comprising  the  new  franchises  the  expression  "male 
person,"  is  substituted  for  man,  which  strengtheo* 
my  argument.    If  the  word  **  man  "  was  used  in  i(f 
generic  sense  of  course  it  would  include  women,  aal 
if  it  was  used  as  importing  the  masculine  gender, 
then  by  the  force  of  Lord  Romilly's  Act  it  wooM 
include  women.    If  then  the  word  **  man  "  indodei 
"  women,"  the  only  remaining  question  is  if  woon 
are  under  any  "  legal  incapacity."    There  is  notfaiif 
to  show  any  incapacity  but  non-user,  and  that  oM 
affect  the  question   In  Olive  v.  IngrtwL,  7  Mod.  2G]|it 
was  held  that  women  might  vote  in  the  election  d 
a  sexton,  and  might  themselves  be  elected  seztotf. 
In  It  V.  Stubis,  2  T.  R.  895,  it  was  held  that  thqr 
might  be  overseers,  and  the  reason  given  is  that  tbe 
only  qualification  required  is  that  they  shoidd  lie 
substantial  householders.    In  Reg.  t.  Crosacaitt^  17 
Ir.  L.  Rep.  N.  S.  157,  it  was  held  that  the  wwdi 
•*  Evcrj'  person "  included  women,  and  that  tbey 
might  vote  in  the  election  of  town  commissionoi 
under  a  local  Act.    That  decision  was  reversed  in 
the  Exchequer  Chamber,  but  only  by  four  judge 
against  three,  so  that  the  majority  of  the  Irish  jodgd 
were  in  favour  of  the  right :   (See  17  Ir.  L.  Rep* 
4G3.) 

Mellish,  Q.  C.  {K  G,  Willianu  with  him)  for  tte 
respondent — The  question  must  depend  on  the  coo* 
Ptruc'tion  of  sect.  3  of  the  Representation  of  tiK 
People  Act  18(>7,  because  the  claim  is  to  vote  for 
the  city  of  Manchester,  which  was  first  represented 
under  the  Reform  Act  1832,  and  it  is  admitted  tbit 
that  Act  did  not  confer  the  franchise  on  women* 
In  construing  Acts  of  Parliament  the  consideraiioB 
of  what  was  understood  to  be  law  at  the  time  tbe 
Act  was  passed  would  have  almost  the  same  wciglit 
as  what  .'ictually  was  the  law,  and  what  has  been 
received  to  be  the  law,  and  acted  npon  as  sacb 
from  time  immemorial,  is  the  stroDgest  evidenci>  rf 
what  the  law  really  is,  unless  the  contraij  is  dearlr 
\  «\voYrn.\  TVv^^T^t  question  in  this  case  Is  if  tbe  w(fd 
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Ln  "  as  used  in  the  Representation  ot  the  People  1 
includes  woman,  and,  secondly,  supposing  that 
whether  a  woman  is  not  under  a  legal  inca- 
EC^7*     Independently   of   Lord    Romilly's   Act 
could  be    no  question  as  to  what  *^  man " 
and     if     the    court    can    see    that    it 
m       the    intention  of  the  Legislature  when  the 
»z~«sentation  of  the  People  Act  was  paancd  that 
'Word  "  man"  should  not  include  "woman,"  Lord 
lily's  Act  cannot  alter  it.    ^y  sects.  56  and  5^ 
«  Representation  of  the  People  Act  that  Act  is 
construed  with  the  Reform  Act,  and  that 
cs  it  back  in  construction  so  as  to  exclude  Lord 
illy's  Act.    How  can  the  two  Acts  be  read 
^her  if   there  is  to  be  a   new  interpretation 
se  ?    The  word  "  man  "  admits  of  two  construc- 
3  ;  it  may  be  used  in  a  generic  sense  in  oppo- 
to  angels  and  beasts,  as  applying  to  the  whole 
man  kind,  or  in  opposition  to  children  and  women, 
1.  if  used  in  the  latter  sense  it  does  expressly  pro- 
l^    that  only  such  persons  shall  have  the  fran- 
■8o>.    No  one  can  doubt  but  that  in  this  Act  the 
,n  "  is  used  instead  of  the  word  "  person," 
"^lie  express  purpose  of  excluding  women.    In 
fttTuing  Acts  of  Parliament  the  court  must  not 
'c^  away  their  common  sense  entirely,  and  the 
inent  on  the  other  side  is  really  an  argument 
the   respondent,   viz.,   that  in    all    the   early 
"^ixtes  general  words  are  used  and  put  in  prac- 
As  far  bock  as  memory  goes  women  have  not 
Therefore  there  must  always  have  been  a 
ral  incapacity.    Some  of  the  statutes  do  not  say 
idiots  and  minors  cannot  vote,  and  yet  they 
Qsx^ot,  because    there   is    an    incapacity  by  the 
Ellison  law.    It  is  admitted  that  if  ever  women 
ntitled  to  vot«  they  are  entitled  now ;  but 
videncc  is  there  to  show  that  what  was  laid 
i^'^'"!!  in  Uie  time  of  Lord  Coke  and  has  been  acted 
'Pon  ever  since,  is  not  the  law?    The  return  pro- 
l^ced  only  showed  that  some  women  signed  the 
tod^ntures,  and  if  they  were  of  any  value  they 
"Would  not  .only  show  that  women  might  vote,  but 
^^   that   a    married   women    could    appoint    an 
•*tomey,  and  could  vote  by  attorney.  These  women 
^y  possibly  have  been  returning  officers,  and  it  does 
ilot  appear  that  there  had  been  any  contest,  so  that 
^bably  they  were  returns  of  uncontested  elections 
lod  it  cannot  be  held  that  a  few  instances  of  such 
Irregularities  as  these  should  override  modern  user. 
Tbeo  the  dicta  of  the  judges  in  Olive  v.  Ingram  are  in 
fiToar  of  the  respondents.    Pfobyn,  J.,  says  plainly 
that  women  were  not  entitled  to  vote  for  members 
of    Parliament,  and  Lee,  C.  J.,  in  his  judgment 
expressly  distinguishes  the  case  of  a  sexton,  and 
mjB  that  in  public  matters  women  are  not  entitled 
to  Tote.    As  it  is  clear  that  women  are  not  entitled 
to  Tote  under  the  Reform  Act,  it  would  be  an 
absnrdity  that  in  respect  of  one  qualification  a 
iromaa  should   be  entitled  to  vote,  and    not   in 
respect  of  another,  though  either  would  entitle  a 
DUU1  to  vote ;  and  if  it  had  been  the  intention  of  the 
Legislature  to  give  votes  to  women,  it  would  have 
beea  done  by  some  one  clause  that  would  meet  all 
the  cases.    This  point  has  already  been  decided  in 
Bootland,  where  the  judges  held  that  women  were 
legally  incapacitated  from  voting,  and  that  it  would 
be  against  public  policy  to  hold  that  they  were  en- 
itled  to  vote,  and  therefore  that  Lord  Romilly's 
Act  did  not  apply. 

Coferidge  in  reply.— The  common  law  of  Scotland 
is  different  from  the  common  law  of  England,  and 
'm  founded  on  the  civil  law,  which  expressly  excluded 
iromen;  therefore  that  case  is  no  authority  in  this 
sourt.  It  is  for  the  other  side  to  show  that  the 
lialf  of  mankind  which  by  Lord  Romilly's  Act 
m  incliided  in  the  word  **man,"  is  not  enfran- 


BoYiLL,  C.  J.— This  is  a  case  of  such  general 
importance  that  we  will  take  till  Monday  morning 
to  consider  our  judgment. 

Nov,  9. — BoYiLL,  C.  J.— In  this  case  it  is  quite 
unnecessary  to  consider  the  question  whether  it  is 
desirable  that  women  should  possess  the  franchise 
of  voting  at  the  election  of  members  of  Parliament ; 
what  we  have  to  determine  is  whether  by  law  they 
now  possess  that  right.    In  the  present  case  it  is 
agreed  that  the  right  of  the  appellant  to  be  placed 
on  the  list  of  voters  for  the  borough  of  Manchester 
must  depend  upon  the  construction  to  be  placed 
upon  the  Representation  of  the  People  Act  1867, 
and  under  that  statute  two  questions  arise,  one 
whether  women    are  included    under   the  words 
"every   man,"   and    the    other   whether    women 
are    "subject    to    any     legal     incapacity."       If 
women    are   not   included    in   the    terms  of  the 
Act,  or  are  so  incapacitated,  then  our  judgment 
must  be  in  favour  of  the  respondent.    Upon  the 
question  of  whether  they  are  incapacitated,  Mr. 
Coleridge,  on  the  part  of  the  appellant,  contended 
that  women  had  a  right  to  the  franchise  at  common 
law,  that  nothing  had  taken  it  away  from  them, 
a:id  that  they  were,  therefore,  not  incapacitated 
from  voting ;  and,  indeed,  in  the  first  instance,  I 
rather  understood  him  to  contend  that  the  present 
appellant  was  entitled  to  the  franchise  as  a  common 
law  right.    Though  he  fully  argued  the  question, 
the  appellant  has  failed  to  produce  before  us  any 
reported  decisions  of  any  court   in  favour  of  the 
right  of  women  to  exercise  the  franchise  of  voting 
for  members  of  Parliament.  With  the  exception  of  one 
of  the  cases  which  were  referred  to  in  the  7th  Mod. 
Mr.  Coleridge  was  obliged  to  admit  that  for  several 
hundred  years  there  was  no  instance  to  be  found 
of  the  exercise  by  women  of  any  such  rights.    This 
alone  is  sufficient  to  raise  a  very  strong  presumption 
against  the  existence  of  the  right  in  point  of  law. 
It  is  quite  true  that  a  few  instances  have  been 
brought  before  us  where  in  ancient  times,  as  in -the 
reigns  of  Henry  IV.,  Henry  V.,  and  Edward  VI., 
women  appear  to  have  been  jMirties  to  the  return  of 
members  to  Parliament,  and,  probably,  other  in- 
stances may  be  found  in  early  times  not  only  of 
women  having  voted,  but  of  their  having  assisted 
in  the  deliberations  of  the  Legislature,  and,  indeed, 
it  is  mentioned  by  Selden  in  his  "  Collected  Works," 
that  there  were  records  to  show  that  they  did  so. 
But  these  instances    are  comparatively  of   little 
weight  as  opposed  to  the  long  and  uninterrupted 
usage  of  the  country  for  several  centuries,  which 
has  been  commonly  received  and  acquiesced  in  as 
the  law.    This  raises  a  strong  presumption  of  what 
the  law  is,  and  at  least  throws  on  those  who  question 
it  the  burden  of  showing  that  the  law  is  not  what  it 
has  been  understood  to  be.    The  statute  52  Hen.  3, 
c.   10,    relieving  women  from  attendance  at  the 
sheriff's  court,  and  the  instances  included  in  the 
books  of  the  borough  of  Lyme  Regis,  and  men- 
tioned in  2nd  Luders,  by  no  means  prove  that  they 
were  entitled  to  vote,  or  did  vote  at  the  elec- 
tions.   The  record  produced  of  the  time  of  Philip 
and  Mary  showed  that  Dame  Copley  was  par^ 
to  an   indenture,    as    returning  officer,   and  this 
possibly  may  be  an  explanatory  of  the  return  of  a 
member  for  Gatton  in  the  reign  of  Edward  IV. 
The  same  observation  applies  to  the  instance  of  Lady 
Packington,  who  had  joined  in  the  return  for  Ayles- 
bury, as  it  appears  from  7  Mod.  268,  that  the  precept 
was  directed  to  her  as  lady  of  the  manor,  to  return  two 
members  to  Parliament.    With  regard  to  the  case 
mentioned  in  the  report  of  the  case  of  Olive  v. 
Ingram,  7  Mod.,  which  appears  to  have  been  cited 
from  a  manuscript  report  by  Mr.  llakewelU  the 
statement  of  this  Is  vaiVe^xtk.  «VvSlvsw^\.\!Kt\A  ^V  ^^ctst 
report,  and  «\Wio\]l%\v  \\\^  «LT\5,>wavcsX.>«%3^  vsn^si^^MaR* 
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adjourned,  it  does  not  appear  that  anything  reliable 
could  be  discovered  respecting  it ;  it  Is  not  even 
mentioned  in  the  report  of  the  same  case  by  Sir 
John  Strange^  and  I  think  that  as  little  weight  is 
to  be  attached  to  it  as  to  the  book  in  which  it 
is  found.  If  there  were  any  such  decisions  as 
those  said  to  have  been  decided  in  the  time  of 
James  I.,  it  is  difficult  to  understand  why  no  further 
notice  or  trace  of  them  should  be  found,  and  why 
they  should  not  have  been  acted  upon.  At  this 
distance  of  time  we  have  not  the  means  of  ascer- 
taining accurately  the  particulars  of  this  case,  nor 
under  what  circumstances  the  returns  that  have 
been  alluded  to  were  made,  or  whether  any  questions 
were  ever  raised  respecting  tliem.  The  decisions 
fts  to  what  offices  women  may  hold,  or  whether 
they  come  within  the  description  of  the  par- 
ticular statutes,  do  not  materially  assist  us  in  this 
case.  On  the  other  hand,  Lord  Coke,  in  the  4th 
Inst.,  p.  5,  treats  it  as  clear  law  that  from  the 
time  of  James  I.,  women  were  incapacitated  from 
voting,  and  in  the  case  of  Olive  v.  Ingram  the 
majority  of  the  judges  seem  to  have  been  of  the 
same  opinion.  In  the  work  of  Serjeant  Hey  wood, 
who  was  well  acquainted  with  election  law,  pub- 
lished in  1812,  women  are  classed  as  amongst  those 
who  are  incapacitated  from  voting,  and  the  same 
view  has  been  accepted  by  Hallam  and  others  in 
modem  times,  and  was  to  some  extent  recognised 
in  the  Act  of  1832  by  the  Legislature,  when  they 
conferred  the  franchise  for  boroughs  on  **  male  pcr- 
■ODS."  There  can  be  no  doubt  that  at  the  time  of 
the  passing  of  the  Act  of  18G7,  the  common  under- 
standing of  lawyers  and  laymen  was,  that  women 
were  incapacitated  from  voting;  the  Legislature 
most  therefore  be  assumed  to  have  acted  under  that 
impression,  and  the  5Gth  section  of  the  Act  expressly 
reserves  all  laws,  customs,  and  enactments  then 
in  force.  Mr.  Coleridge  has  forcibly  contended  that 
if  women  were  over  entitled  to  the  franchise, 
nothing  has  occurred  to  take  it  away  ;  but  then  if 
nothing  has  taken  it  awuy.  the  fact  of  it  not  having 
been  asserted  or  acted  on  for  some  centuries,  raises 
a  strong  presumption  against  its  having  legally 
existed,  and  considering  that  there  is  no  direct  re- 
ported decision  or  authority  that  can  be  produced  in 
lavour  of  the  right,  that  there  are  the  opinions 
against  it  to  which  I  have  referred,  and  that  there 
lias  been  so  long  and  uninterrupted  an  usage  to  tlie 
contrary,  I  come  to  the  conclusion  that  there  is  no 
such  right,  and  that  women  are  legally  incapaci- 
tated from  voting  within  the  meaning  of  the  3rd 
section  of  the  lU'prcsentation  of  the  People  Act 
1867.  Assuming,  however,  that  the  claimant  was 
not  legally  incapacitated  within  the  meaning  of 
that  statute,  the  question  would  then  arise  whether 
the  franchise  has  been  conferred  on  women  by  tliat 
Act,  and  by  force  of  the  provisions  of  Lord  Uomilly *s 
Act.  This  dei)ends  upon  the  proper  construction  to 
be  placed  upon  the  3rd  section  of  the  Ilcpresenta- 
tion  of  the  People  Act  18(>7,  which  enacts  that  every 
man,  with  certain  qualitications,  shall  be  entitled  to 
the  franchise.  By  the  i;;  &  14  Vict.  c.  21,  s.  4,  it  is 
enacted  that  all  words  importing  the  maiculino 
gender  shall  be  deemetl  and  taken  to  include  all 
females,  and  the  singular  to  include  the  plural,  and 
the  plural  the  singular,  unless  the  contrary  as  to 
the  gender  or  number,  is  expressly  provided.  In 
construing  the  3rd  section  of  the  Representation  of 
the  People  Act  18G7,  regard  must  be  had  to 
the  whole  of  the  enactment  with  a  view  to 
ascertain  whether  the  word  man  is  used  in 
the  sense  of  person,  or  is  equivalent  to  the 
expression  "  male  jHTson."  By  the  5Gth  section  of 
that  Act  it  is  provided  that  '*the  franchises  conferred 
hy  this  Act  shall  be  in  addition  to,  and  not  in  sub- 
stitution for,  any  existing  franchises ;  but  so  that  no 
VOD  abMU  be  entitled  to  vote  for  the  same  place  in 


respect  of  more  than  one  qualification,  as 
to  the  provisions  of  this  Act,  all  laws,  cos 
enactments  now  in  force  conferring  s 
to  vote,  or  otherwise  relating  to  the  repv 

I  of  the  people  in  England  and  Wales,  and 
tration  of  persons  entitled  to  vote  shall : 

I  full  force,  and  shall  apply  as  neariy  a 
stances  admit  to  any  person  hereby  ant 
vote,  and  shall  also  apply  to  any  ooi 
hereby  authorised  to  return  a  member  or 
to  Parliament,  as  if  it  had  heretofore  retn 
members  to  Parliament,  and  to  the  franchii 
conferred,  and  to  the  registers  of  voters  1 
quired  to  be  formed."  By  the 59th  sectionit 
that  ^*  This  Act,  so  far  as  is  consistent  with 
thereof,  shall  be  construed  as  one  with  t 
mehts  for  the  time  being  in  force  relati 
representation  of  the  people  and  with  the 
tion  Acts."  By  the  Act  of  1832  the  o 
franchise  in  boroughs  is  expressly  given 
persons  who  shall  be  qualified  as  therein  n: 
and  by  the  33rd  section  it  is  enacted  that 
person  is  to  be  entitled  to  vote  for  a  boroni 
in  respect  of  certain  rights  conferred  by 
*'  or  as  a  burgess  or  freeman,  or  as  a  frei 
liveryman,  or  in  the  case  of  a  city  or  tow 
county  itself,  as  a  freeholder  or  burgage 
hereinbefore  mentioned.'*  It  is  perfectly  < 
women  would  not  be  entitled  to  the  fraud 
that  Act,  and  as  the  two  Acts  are  to  be  coi 
one,  we  should  endeavour  as  far  as  possibl 
such  a  construction  upon  the  late  Act 
make  it  consistent  with  the  provisions  of  t 
statute.  There  is  no  doubt  that  in  man; 
"man"  may  properly  be  held  to  mean  i 
whilst  in  others  it  would  be  ridiculous  to  i 
was  used  in  any  other  sense  than  as  desigi 
male  sex.  One  must  look  at  the  subject-i 
well  as  to  the  general  scope  and  langua 
provisions  of  the  late  Act,  in  order  to  ascc 
meaning  of  the  Legislature.  I  do  not  col 
the  language  of  the  Act  that  there  is  any 
to  alter  the  description  of  the  persons 
to  vote,  but  I  should  conclude  the  objec 
deal  with  their  qualificatious,  and  if  so  imp 
alteration  was  intended  to  be  made  as  1 
the  franchiie  to  women,  who  had  nc 
enjoyed  it,  and  were  in  fact  excluded 
by  tlic  terms  of  the  Reform  Act,  it  cou! 
be  supixjsed  that  the  Legislature  would  h; 
it  by  using  the  term  man  ;  indeed  in  the 
Act  whicii  was  intended  to  apply  to  and  e: 
Factory  Acts,  women  and  females  are 
included.  The  conclusion  at  which  I  hav 
is,  that  the  Legislature  used  **  man  "  in 
sense  as  "  male  persons  "  in  the  former 
this  word  was  intentionally  used  in  order 
nate  expressly  the  male  sex,  and  that  it 
to  un  express  enactment  and  provision  tl 
man,  as  distinguished  from  woman,  posse 
qualification  was  to  have  the  franchise,  ai 
view  Lord  Itomilly's  Act  does  not  apply  to 
and  will  not  extend  the  meaning  of  the  wor 

j  so  as  to  include  "  women."  Upon  this  pi 
cose  the  decision  of  the  Court  of  Session  io 
is  also  in  point,  and  in  that  decision  I 
concur.  On  both  grounds,  therefore,  i 
women  were  legally  incapacitated  from  v 
members  of  Parliament;  and,  secondly, 
section  is  limited  to  men,  and  does  not  < 
women ;  1  think  women  arc  not  eutitk 
franchise,  and  the  decision  of  the  revising 
nmst  be  contirmcd  in  this  and  the  other  cs 
deiK'nd  upon  it.  It  is  not  a  case  in  wk 
should  be  allowed. 

WiLLr.s,  J.— I  am  of  the  same  opini 
application  of  Lord  Komilly*a  Act,  whk;h : 
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relied  on  by  the  appellant,  appears  to  mc  tu  be 
*ry  strained  one  indeed.    It  is  not  easy  to  con- 
that  the  framer  of  that  Act,  when  he  used 
"wrord  "  expressly,"  meant  to  say  that  that  which 
^  t:B^s*<2essarily  implied  from  language  is  not  expressed 
\iy  'c.l^t  language.    To  hold  that  would  be  certainly 
to  i^^ran  the  language.    Still  less,  as  it  appears  to 
Is  it  conceirable  that  the  framer  of  the  Act 
to  exclude  the  operation  of  the  rule  of  good 
and  grammar,  and  law,  that  general  words 
are  ^o  be  restrained  in  their  application  to  the  par- 
1icu.lar  subject-matter  with  which  the  speaker  or 
writer  is  dealing.    One  does  not  require  to  refer  to 
the  qualities  of  the  person  who  is  supposed  to  hare 
dniMrn  that  Bill,  for  the  purpose  of  arriving  at  this 
ooDcIusion.    Now,  apply  this  to  the  present  case, 
and  remember  that  the  Act  which  we  have  to  con- 
strae  not  only  by  the  express  provision  of  the  5Gth 
section,  but  also  according  to  the  ordinary  rule  that 
it  is  to  be  construed  along  with  the  previous  Acts, 
beginning  with  the  great  Act  of  the  2  Will.  4, 
and    the  result  is  this,  that  the  Legislature,  up 
to  the  passing  of  the  Act  of  18G7,  was  unques- 
tionably dealing  with  men  in  the  sense  of  human 
beings  of  the  male  sex ;  it  was  pronouncing  in  what 
fonn  the  qualification  should  entitle  such  individual 
members  of  mankind  to  vote  at  Parliamenary  elec- 
tions ;  and  without  going  through  the  Act  of  1867, 
M    it   is   not   necessary,  there   is  nothing   from 
the  beginning  to  the  end  of  the  Act,  with  the  ex  ■ 
c^ioQ  of  course,  if  it  be  an  exception,  of  the  sec- 
^OQ^  in  question,  to  show  that  the  attention  of  the 
^'^alaturc  was  diverted  from  the  question  of  what 
qnalification  should  be  required  by  the  person  who 
should  vote,  to  the  question  as  to  whether  the  ca- 
IMCaty  of  individuals  to  rote  should  be  extended  to 
^J^*^f  class  of  individuals.    Throughout  the  Act 
of  I8<i7  the  Legislature  is  dealing  not  with  individual 
^  personal  capacity,  but  with  qualification.    That 
'^Oia  to  me  to  be  the  plain  answer  to  the  notion 
^t  Lord  Romilly's  Act  can  make  any  difference  in 
t°®  Cose.  Lord  Bomilly's  Act  is  wholly  inapplicable 
^  ^«  case  of  an  Act  which  speaks  for  itself,  and 
J^J^en  construed  by  the  rule  to  which  I  have  referred, 
^  Necessarily  limited  in  its  application,  and  does  not 
^^Dd  to  the  enla]]gement  of  the  class  of  individuals 
™^e«pect  of  capacity.    Therefore,  assuming  that  it 
^**^  made  out  that  women  would  have  had  a  right 
t^  '^ote  by  the  common  law,  independently  of  any 
'^^te,  if  they  had  not  been  restricted  by  some 
"tft^ute,  it  would  require  further  argument,  as  it 
{Wears  to  me,  to  establish  that  modem  legislation 
^^  the  effect  of  doing  away  with  the  restriction 
^^Posed,  if  it  was  a  restriction  imposed,  by  the 
^^^nm   Act;    and    the   arguments   have   failed 
to  Satisfy  me  that  the  restriction,  if  it  be  a  restric- 
wi,  had  been  removed  either  by  the  Act  of  1867 
^^en  by  itself,  or  the  Act  of  1867  coupling  with  it 
I^M  Bomilly's  Act.    It  certainly  does  appear  to 
^  that  my  Lord  (%ief  Justice  is  further  right 
^"■^  he  says  that  assuming  Lord  Bomilly's  Act  to 
*V^y  and  to  be  applied  in  the  form  and  manner 
''iggested  on  the  part  of  the  appellant,  that  it 
^odd  not  work  the  change  desired  in  favour  of 
yomen ;  because  the  Act  of  1867  does  expressly  say 
Ul  10  many  words  that  persons  under  legal  inca- 
Pldty  shall  not  have  a  rote  under  that  Act,  and 
wanse  women  are  under  a  legal  incapacity  they 
^re  not  entitled  to  rote.    What  was  the  origin  of 
Ihat  incapacity  it  is  unnecessary  to  go  into  at  all  at 
large,  but  I  must  protest  against  its  being  supposed 
Hurt  the  exclusion,  or,  more  properly,  the  exemption, 
^  women  in  this  respect  was  at  all  founded  on  any 
^iiiderrating  of  the  capacity  of  their  sex  in  point  of 
intellect  or  in  point  of  worth.     It  would  be  entirely 
ineoosiatent  with  what  is  one  of  the  great  glories  of 
ciriliaAtioa — ^the  respect  and  honour  that  are  paid 
f0  (be  fftir  sex.    It  is  not  a  mere  compliment  of  my 


own,  but  it  will  be  foimd  in  history  that  the  ques- 
tion is  one  which  appears  to  have  excited  interest 
and  to  have  agitated  the  minds  of  the  Legislature 
from  a  very  early  period,  and  will  be  found,  no 
doubt,    to    have    had    its    origin   in    the    exclu- 
sion   of    women    from    popular   assemblies;    and^ 
without  taking  up  time  by  referring  to  it  at  large 
I  may  refer  to  the  2nd  Selden,  1083,  in  which  it  is 
shown  that  in  more  ancient  and  less  civilised  times 
women  were  admitted  to  popular  assemblies,  but 
that  afterwards,  in  course  of  time,  it  was  con- 
sidered^leaviug  out  the  respect  due  to  the  sex 
— ^inconsistent   with    decorum   that    they   should 
any  longer  take  part  in  such  proceedings;   and^ 
accordingly,  they  were  ejected,  and  he  adds  that  it 
was  so  by  the  civil  law  and  by  the  canon  law,  which 
has  excluded  women  from  public  functions  in  more 
than  one  remarkable  particular.    WitJi  reference  to 
the  civil  law,  I  might  add  a  reference  to  the  work 
of  Sir  Patrick  Colquhoun  on  the  Roman  CivU  Law, 
vol.  1,  p.  580.  in  which  there  are  many  useful  com* 
parisons  between  the  Roman  Civil  Law  and  our  own ; 
and  that  writer  may  be  added  to  the  list  of  those 
who  bear  testimony  to  the  opinion  that  women  are 
incapacitated  from  voving  by  the  common  law.  Then 
to  come  on  to  the  work  referred  to  by  my  Lord,  in 
Selden's  collected  works,  vol.  8,  p.  10,  which  relates 
to  the  assemblies  of  the  ancient  Britons  in  the  time 
of  the  Druids,  and  in  which  it  is  stated  that  no  dis- 
tinction of  set  was  recognised,  and  at  which  women 
did    take   part.     But   coming   down  to  a  some- 
what later  period,  that  of   the   Saxons,  «vhich  is 
noticed  in  page  13  of  the  same  work,  it   becomes 
obvious  that  in  their  days  women  could  not  take  a 
part  in  popular  assemblies,  because  no  one  was 
allowed  to  take  any  part  in  them  unless  armed,  and 
no  one  could  be  armed  except  by  the  vote  of  the 
assembly  ;   and  a  passage  is  cited   from    Selden 
which  resembles  the  assumption  of  arms  to  the 
assumption  of  the  toga  virility  and  Selden,  in  citing 
that  passage,  likens  it  to  the  modem  knighthood, 
and  although  unquestionably  in  foreign  countries  it 
was  allowed  to  women,  and  although  women  are 
treated  with  that  chivalrous  honour  which  actuated 
the  knights,  there  is  no  such  extension  in  our  times, 
because  it  appears,  in  the  case  of  land  held  by 
knight  service,  although  women  were  capable  of 
taking  such  land  by  descent,  they  were  not  capable 
of  performing  the  service,  and  were  obliged  to  do 
so  by  deputy :  (Co.  Litt.  70  6.)    And  even  in  the 
case  of  the  constable,  that  was  referred  to  as  one 
of  the  public  functions  probably  which  women  are 
shown  to  have  exercised,  as  contended  on  the  part 
of    the   appellant,   it  appears,  on  turning  to  the 
authority  for  that,  that  the  reason  given  was  be- 
cause a  woman  could  and  ought  to  appoint  a  deputy 
to  perform  the  duties  in  her  stead.    To  come  down 
a  little  later,  Mr.  Kemble,  in  his  *<  Saxons  in  Eng- 
land," writing  with  the  great  light  that  has  been 
thrown  upon  tho  subject,  first  by  Selden,  and  by 
the  researches  of  others,  in  pages  185,  196,  and  108 
of  the  first  volume,  deals  with  the  description  of 
the  assemblies  in  Anglo-Saxon  times,  and  at  p.  198 
he  refers  to  a  series  of  records,  containing  traces 
very  much  of  the  same  character  as  those  referred 
to  by  Mr.  Coleridge  in  respect  of  the  returns  of 
members  of  Parliament  by  election ;  but  he  b}'  no 
means  draws  the  conclusion  therefrom  that  women 
in  those  times  could  take  any  part  in  popular  assem- 
blies, and  he  explained  the  fact  that  abbesses  were 
mentioned  in  the  records,  on  the  ground  of  their 
assisting,  as  the  judges  do  in  the  House  of  Lords, 
without  having  any  voice  therein,  and  assisting  in 
questions  affecting  their  convents,  the  presence  of 
certain  great  ladies  was  allowed  on  the  ground  that 
the  Queen  was  probably  present  with  the  King  and 
the  council,  and  their  names  were  \i\itvcL\.Vi^Tv.\N^rc^% 
by  way  of  comij^VimtiiiX.   l^toa^  \  wa^  xtfiX  %»\«8iKisw'^ 
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iDcorrectly  with  reference  to  one  instance  within 
my  personal  knowledge.  I  know  that  in  one  in- 
stance, and  I  believe  there  are  many,  it  was  not  un- 
usual for  persons  who  were  present  when  the  inden- 
tures returning  members  were  signed,  to  be  asked 
to  sign  them,  Uiough,  in  fact  they  were  not  electors : 
and  it  will  be  found  questions  have  arisen  more 
than  once  on  the  point,  whether  the  returns  by  such 
indentures  wore  inyalidated  by  people  who  were  not 
enfranchised  haying  signed  them.  The  conclu- 
sion seems  to  have  been  that  they  were  suffi- 
cient if  the  returning  officer  was  in  fact  the 
proper  returning  officer  and  the  persons  appearing 
as  representing  tho  electors  were  not,  in  fact, 
electors.  Now  I  would  come  down  to  a  still  more 
recent  period,  and  I  will  say  a  word  with  respect  to 
what  was  much  relied  upon,  namely,  to  tlie  fact 
that  women  must  form  a  portion  of  the  suitors  at 
the  sheuffs'  court.  Suppose  that  they  might  be 
present,  could  they  act  as  suitors  ?  Could  they  act, 
for  instance,  as  judges  ?  Apparently  not,  because 
we  know,  not  only  from  observation,  and  there  does 
not  need  authority,  that  women,  with  the  single  ex- 
ception I  have  referred  to,  could  not  act  as  jurors, 
and  I  should  add  the  caso  where  a  woman  capitally 
convicted  pleads  that  she  is  with  child  in  bar  of 
execution.  In  all  other  cases  women  could  not  sit 
as  jurors.  Therefore,  if  women  might  be  present 
as  suitors,  women  could  not  exercise  those  public 
functions  which  men  could  exercise.  It  should  seem 
that  women  are  generally  excluded,  and  Lice,  C.  J., 
sei'ms  to  have  thought  when  he  thought  the  matter 
over  in  the  case  in  7th  Modern,  tliat  women  were 
exempt  from  the  exercise  of  functions  of  a  public 
character.  There  is  one  other  matter  to  which  I 
think  reference  ought  to  be  made.  We  have  it  that 
in  these  instances  women  appear  to  be  excluded.  I 
will  not  recite  the  authorities  to  which  my 
Lord  has  referred  in  his  judgment,  but  nobody 
of  authority  has  asserted  the  contrary  iu  respect 
of  wumen,  and  when  I  say  nobody  I  mean 
nobody  within  those  limits  to  which  our  atten- 
tion ought  to  bo  directed,  as  lawyers  dealing 
with  this  question  as  a  question  of  law.  Now,  let 
us  ;*ee  whether  some  light  may  not  be  thrown  upon 
the  subject  from  a  neiglibouring  quarter.  We  have 
hitherto  been  dealing  with  the  question  whether 
wumen  liave  a  right  to  be  represented  in  the  House 
of  (.■omnions,  but  nothing  xras  said  of  women  being 
represented  in  the  House  of  Lords.  Take  the  case 
whicli  was  referred  to  in  the  course  of  the  argument; 
take  the  case  of  a  peeress  in  her  own  right,  who,  if 
she  were  of  the  opposite  sex,  would  be  entitled  to  a 
sent  and  vote  in  Parliament;  can  she  sit  in  the 
Huuse  of  Peers  ?  No,  certainly  not ;  she  can  neither 
vote  in  person  nor  by  proxy.  Other  privileges  of 
peeresses  ishe  has,  and  the  most  remarkable  one  is 
thiit  (if  being  tried  by  her  peers,  which  is  probably 
referable  to  statute.  Now  what  is  her  condition  iu 
resitect  uf  being  represented?  It  was  thought  at 
one  time  that  a  peeress  could  not  go  unrepresented 
in  c:ise  she  were  married,  and  that  her  husband 
should  become  a  peer  in  her  right,  and  if  there  were 
issue  they  would  bo  tenants  by  the  courtesy.  And 
tli>  authority  for  that  will  be  found  in  Co.  Litt.  20  b.. 
whcie  he  refers  to  a  record,  but  adds  that  his  readers 
m\iz>t  furm  their  own  judgment  as  to  whether 
the  law  is  so  or  not.  There  is  appended  to 
that.  Lord  lialc's  note,  from  wliich  it  seems 
cleur  that  Lord  Hale  thought  that  after  issue 
born  the  husband  would  have  tho  ri(fht,  or  might 
have  the  right.  That  is  remarkable,  Ixvause  it 
mn.-t  have  been  from  some  notion  that  the  [leera^^e 
involved  the  right  to  be  represented,  and  so  the 
wife  would  delegate  the  ri*;ht  to  her  husband, 
because  she  hud  no  such  right  herself.  And  iti  the 
noli;  in  Mr.  Uurgreave's  book  u[K>n  the  reference  in 
Co.^LitL  L*U  b,Jaad  the.  uote.iu  Butler  iJiiia,  it  is 


shown  that,  although  in  thii  country,  and  tlio  in 
France,  it  was  at  one  time  thought  there  might  be 
such  a  representation  of  the  vote  by  the  hubtod, 
yet,  to  use  the  expression  in  the  latter  note,  such 
right  is  now  extinct.  Considering  that  we  do  not 
recognise  negative  prescription  in  doing  away  with 
laws  as  once  established,  it  would  be  more  correct, 
perhaps,  to  say  that  the  notion  of  luch  a  right 
having  existed  is  now  exploded.  Can  there  be  tnj 
substantial  difference  in  the  case  of  a  woman  vho 
is  one  of  a  body  that  originally  had  a  right  to  be 
present  at  a  popular  assembly,  but  who  in  moden 
times,  for  the  sake  of  preventing  tumult  and  riotiog, 
would  be  obliged  to  choose  one  of  their  body  to 
represent  them  ?  Can  there  be  any  greater  reana 
for  a  woman  having  that  right,  than  for  a  womin 
having  her  right  in  respect  of  a  peerage  to  be 
'present  and  to  represent  her  interests  in  the  Upper 
House?  I  am  unable  to  see  any.  Theexcluiion 
of  women  to  vote  as  peeresses  appears  to  be  refe^ 
able  to  one  cause,  namely,  that  in  modem  and  more 
civilised  times,  out  of  respect  for  women  anddeconan, 
not  out  of  disrespect,  or  by  reason  of  any  prejudice 
against  them  as  being  weaker  in  intellect,  or  unfitted 
in  any  other  qualities  which  would  enable  them  to 
act,  they  arc  excluded  from  taking  any  part  la 
public  assemblies,  or  the  election  of  members  thereto. 
In  either  point  of  view,  therefore,  whether  I  constna 
the  Act  of  18C7  as  a  part  of  the  modem  statutes 
dealing  with  the  qualification  of  male  persons,  or 
treating  the  Act  of  18G7  as  standing  by  itself,  look- 
ing upon  women  as  being  under  a  legal  incapacity, 
as  children  arc  under  a  legal  incapacity,  I  come  to 
the  conclusion  that  this  appeal  should  not  prevaiL 
However,  I  entirely  agree  with  my  Lord,  that  cod- 
sidering  the  importance  of  the  question,  there  shoaU 
not  be  any  costs. 

Byles,  J. — I  am  of  opinion  that  the  revising  ba^ 
rister  was  right  in  expunging  this  lady's  name  froo 
tho  list.  I  arrive  at  that  conclusion  in  two  wayi 
First,  I  think  it  clear  from  the  words  of  the  Act 
30  &  31  Vict.  c.  102,  that  the  word  "  man  **  in  sectS 
docs  not  include  woman,  but  is  confined  to  a  man  in 
the  ordinary  and  proper  signification  of  that  vori. 
No  doubt  the  word  '^  man "  in  a  scientific  treatiie 
on  zoology,  or  fossil  organic  remains,  would  indnda 
men,  women,  and  ctnldren  as  constituting  the 
highest  order  of  vertebrate  animals.  It  is  also  nied 
in  an  abstract  and  general  sense  in  philosophical  or 
religious  disquisitions.  But  in  almost  every  othff 
connection  the  word  *'  man  **  is  used  in  contradi^ 
tinction  to  '*  woman.*'  Certainly  this  restricttl 
sense  is  its  ordinary  and  popular  sense.  Now  it  if 
a  well  known  rule  in  the  construction  of  statoM 
that,'  as  they  are  passed  for  the  guidance  of  the 
people,  their  language  is  to  be  construed  in  iti 
onlinary  and  {mpular  sense.  But  all  doubt  ii  tt- 
moved  by  reference  to  tlie  Reform  Act  1S33 
(2  Win.  4,  c.  45),  where,  in  a  similar  connectioa 
instead  of  the  word  *'  man  "  we  find  the  expresaoa 
'^  male  person  ; "  for  another  rule  of  construction  ii 
that  acts  in  pari  materia  are  to  be  construed 
together  and  to  receive  the  liko  constraction.  And 
this  is  not  only  the  general  rule  of  construction,  bnt, 
by  the  51Uh  section  of  this  Act  expressly  applied  to 
the  two  Acts  now  under  consideration ;  for  sectSd 
expressly  enacts  that  this  Act  shall  bo  construed  ai 
one  with  the  enactments  for  the  time  being  in  foice 
relating  to  the  representation  of  the  people.  And 
though  we  arc  not  at  liberty  to  construe  an  Act  <if 
Tarliament  by  reference  to  the  debates  upon  it  iB 
the  Legislature,  yet  it  is  impossible  to  suppose  that 
Parliament,  while  dealing  with  qualifications  and 
qualifications  only,  by  the  variation  of  a  phraM 
(which  at  tho  least  »i^7v  convey  the  same  meauiaC 
as  its  predecessor  in  the  Reform  Act)  intendiid  w 
,  admit  to  the  poll  another  half  of  the  population. 
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Lastly,  the  consequence  of  such  a  construction 
iroiild  be  that,  women  would  in  many  cases  be 
idmitted  to  the  newly  created  franchises,  but  not  to 
the  old  ones,  without  any  reason  for  the  distinction, 
[ndependently,  therefore,  of  what  is  called  Lord 
BomiUy's  Act  (13  &  U  Vict  c.  21)  it  is  plain  that 
the  word  "  man  "  does  not  in  the  recent  Reform  Act 
comprehend  women.  But  the  stotute  13  &  14  Vict. 
ioes  not,  as  it  appears  to  me,  create  any  insuper- 
ible  difficulty.  It  enacts  in  sect.  4  that,  in  all  Acts 
yt  Parliament  words  importing  the  masculine  gender 
shall  be  deemed  to  include  females,  unless  the  con- 
trary be  expressly  provided.  The  statute,  on  the 
ijipellant^s  construction,  would  have  created  the 
uune  difficulty  if  the  expression  "male  person" 
tiad  been  continued  to  be  used.  The  difficulty,  if 
iny,  is  created  by  the  use  of  the  word  "  expressly." 
Bnt  the  word  does  not  necessarily  mean  *^  expressly 
pLcludcd  by  words.''  On  the  contrary,  where  that 
is  meant  by  the  statute,  the  statute  says  so,  as 
in  the  next  sentence,  where  it  is  insisted  that 
the  word  "  county "  shall  include  county  of 
aity,  or  town,  unless  the  extended  meaning 
is  expressly  excluded  by  loords.  And  accord- 
ingly it  is  so  excluded  by  sect.  61  of  the  last 
Reform  Act.  The  word  "  expressly  "  often  means 
no  more  than  plainly,  clearly,  or  the  like ;  as  will 
vppeat  on  reference  to  any  English  dictionary.  And 
reading  the  first  Reform  Act  with  the  last  Reform 
^t,  as,  by  the  last  Reform  Act  itself  (s.  59)  we 
ire  directed  to  do,  I  think  it  does  appear  very  clearly 
ind  therefore  "  expressly"  that  by  the  word  "  man  " 
in  the  last  Reform  Act  is  meant  a  male  person  only. 
Bat  supposing  that  to  be  otherwise,  and  that  the 
ward  man  in  sect.  3  comprehends  both  sexes,  still 
the  statute  excludes  in  terms  all  infants,  and  all 
rho  are  subject  to  any  legal  incapacity.  I  agree  in 
rhat  has  been  already  said  by  my  Lord  and  my 
brother  Willes  op  this  subject,  in  whose  observations 
[  concur.  Women  for  centuries  have  always  been 
considered  legally  incapable  of  voting  for  members 
>f  Parliament,  as  much  so  as  of  being  themselves 
ilected  to  serve  as  members.  The  expression  "  legal 
ihcapacity*'  in  the  statute  cannot  be  confined  to 
total  incapacity  to  do  any  legal  act  whatever,  but 
nnst  comprehend  legal  incapacity  to  do  this  par- 
icnlar  act  of  voting,  though  there  may  be  a  capacity 
x>  do  some  legal  acts ;  otherwise  an  alien  might  vote 
for  a  member  of  Parliament.  In  addition  to  idl 
irhich  we  have  the  unanimous  decision  of  the  Scotch 
jndges.  I  trust  their  unanimous  decision  and  our 
unanimous  decision  will  for  ever  exorcise  and  lay 
the  ghost  of  a  doubt  which  ought  never  to  have 
made  its  appearance. 

Keating,  J. — Mary  Abbott  claimed  to  vote  for 
^fembers  of  Parliament  for  the  city  of  Manchester, 
in  resi)ect  of  one  of  the  franchises  conferred  by  the 
M)  &  31  Vict.  c.  102,  s.  3.  The  claim  was  disallowed 
by  the  revising  barrister,  on  the  ground  that,  being 
I  woman,  she  was  not  entitled  to  be  placed  on  the 
register  of  voters;  and  the  present  appeal  is  from 
iiat  decision.  The  question  depends  upon  the  cou- 
itruction  of  the  3rd  section  of  the  Representation 
)f  the  People  Act  1867,  which  provides  that  "every 
nan  "  of  full  age  '^not  subject  to  any  legal  incapa- 
dty/'  shall  (upon  compliance  with  certain  condi- 
ioos)  be  entitled  to  be  registered  as  a  voter ;  and  it 
las  been  contended  for  the  appellant  that,  when  the 
[legislature  enacted  that  "  every  man  "  should  vote, 
hej  intended  thereby  to  confer  the  franchise  upon 
romen  also.  Considering  that  there  is  no  evidence 
if  women  ever  having  voted  for  Members  of  Parlia- 
nent  in  cities  or  boroughs,  and  that  they  have  been 
leemed  for  centuries  to  be  legally  incapable  of  so 
loing,  one  would  have  expected  that  the  Legisla- 
are,  if  desirous  of  making  an  alteration  so  im- 
Kxrtant  and  extensive  as  to  admit  them  to  the  fran- 


chise, would  have  said  so  plainly  and  distinctly ; 
whereas,  in  the  present  case,  they  have  used  expres- 
sions never  before  supposed  to  include  women  when 
found  in  previous  Acts  of  Parliament  of  a  similar 
character,  and  have  incorporated  the  Act  in  which 
they  are  now  found  with  other  Acts,  pari  materia, 
which  confessedly  exclude  them.  But  it  is  said 
that  the  word  "  man  "  in  the  present  Act  must  be 
construed  to  include  "woman,"  because  by  the  13  &  14 
Vict.  c.  21,  s.  4,  it  is  enacted  that "  in  all  Acts,  words, 
importing  the  masculine  gender  shall  be  deemed 
and  taJcen  to  include  females  unless  the  contrary  is 
expressly  provided."  Now  all  that  sect.  4  of  the  13  &  14 
Vict.  c.  21,  could  have  meant  by  the  enactment 
referred  to  was  that  in  future  Acts  words  importing 
the  masculine  gender  should  be  taken  to  include 
females  where  a  contrary  intention  should  not 
appear.  To  do  more  would  be  exceeding  the  com- 
petency of  Parliament  with  reference  to  future 
legislation.  But,  in  the  present  statute,  it  seems  to 
me  the  Legislature  has  clearly  expressed  the  inten- 
tion not  to  extend  the  franchise  to  women,  not  only 
by  the  absence  of  express  words  so  extending  it,  but 
by  the  56th  and  59th  sections,  which  place  the  new 
franchises  as  additional,  and  as  far  as  possible  upon 
the  same  footing,  as  those  created  by  the  2  Will.  4, 
c.  45,  with  which  Act  it  is  incorporated  and  which 
in  terms  excludes  females.  Again,  the  3rd  section 
of  the  Act  in  question  expressly  ^applies  only  to 
persons  "  not  subject  to  any  legal'  incapacity  "  to 
vote.  But  it  was  contended,  on  the  part  of  the 
appellant,  that  women  were  not  under  any  such  in- 
capacity, as  in  ancient  times  they  had  roted  for 
knights  of  the  shire,  and  their  rights  to  do  so  were 
recognised  by  authority.  To  make  good  this  position 
we  were  referred  to  two  or  three  indentures  of 
returns  of  knights  of  the  shire  for  the  county 
of  York,  tempore  Henry  V.,  Henry  VlL,  and 
Edward  VI.,  which  appeared  to  have  been  sealed 
by  one  or  two  females,  by  themselres  or  attor- 
ney. It  is,  however,  not  very  difficult  to  suppose 
that  in  ancient  times  when  such  proceedings  were 
probably  not  rery  regular,  a  few  seals  shoidd  have 
been  affixed  without  the  legal  right  of  women  to 
vote  being  recognised ;  whereas  it  is  absolutely  in- 
conceirable  that  women  should  ever  have  possessed 
the  frandiise,  and  yet  should  have  ceased  from  its 
exercise  for  so  long  a  time,  without  a  trace  being 
found  of  any  Act  to  deprive  them  of  their  right  of 
voting,  or  a  suggestion  in  history  or  elsewhere  of 
any  reason  why  £ey  should  have  been  disfranchised, 
or  of  the  fact  that  they  ever  had  been  disfranchised. 
We  were  also  referred  to  the  report  in  7  Mod.  268, 
of  the  case  of  Olive  v.  Ingram,  in  which  it  was  sup- 
posed there  were  dicta  favourable  to  the  notion  that 
in  ancient  times  women  voted  for  members  of  Par- 
liament. The  case,  however,  when  examined,  is 
an  authority  the  other  way.  It  was  a  question  as 
to  whether  a  woman  could  vote  in  the  election  of  a 
sexton,  and  Lee,  C.  J.,  who  is  said  to  have  referred 
to  a  manuscript  case  of  Hakewell's,  as  showing 
that  a  feme  sole  freeholder  could  vote  for  a  member 
of  Parliament,  afterwards,  at  one  of  the  many  ad- 
journments of  the  case,  distinctly  wished  it  should 
not  be  understood  that  such  was  not  his  own  opinion, 
and  the  case  was  ultimately  decided  upon  the 
ground  that "  a  sexton's  duty  being  in  the  nature  of 
a  private  trust,"  a  woman  might  vote  at  the  elec- 
tion. According  to  the  report  of  the  case  in 
Strange.  1115,  the  ground  of  the  decision  is  stated 
to  have  been  that  the  office  of  sexton  "did 
not  concern  the  public ; "  and  the  judges  expressly 
guarded  themselves  from  creating  any  precedent  or 
authority  for  women  having  a  right  to  vote  in 
matters  concerning  the  public.  On  the  other  hand, 
the  opinion  of  Lord  Coke,  who  clearly  considered 
the  law  to  be  that  womew  ^«t^  ^'w^ji^^^^  *^ 
common  Ikw, 'VOiM)  '^Qii<^<^t  ^xv'j  ^sa«Q2sa»^la5SNR»^'^<^ 
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of  great  authority ;  but,  when  it  is  aupparlod  by 
centnriea  of  usage  quite  in  accanlance  with  hia 
atatement,  the  authority  becomes  such  a*  it  would 
be  impoMibte  for  (he  court  to  ditrcfiard.  Mr. 
Coleridge,  who  nblj  argued  the  case  for  the 
appellant,  made  an  eloquent  appeal  ae  to  the  injui- 
tice  of  excluding  females  from  the  exercise  of  tba 
franchise.  This,  hpwerer,  is  not  a  matter  within 
our  proTince.  It  i»  for  the  Legislature  to  conaider 
whether  the  exiitinf!  incapacity  ought  to  be  re- 
moved. But  should  Parliament  in  its  wisdom 
determine  to  do  ao,  doubtless  it  would  be  dine  by 
the  use  of  language  very  different  from  anything 
that  is  to  be  found  in  the  present  Act  of  Farlia- 
neot.  I  think  the  Terising  buriater  was  right, 
and  that  hi*  dedsioo  ODgbt  to  tie  affirmed. 

Judgmtnt  for  Iht  rttpondtBt, 
Attorney  for  the  appellant,  P.  B.  Lawrtm*. 


Hondas,  ^»«-  ^<  ^^CS- 

Moose  (fifp.)  v.  The  Tonm  Ci.EitK  or 

Salford  (reap.) 

ParSaatHi — lUgitt  of  a  waman  to  apptai  f">m  a  dtci- 
rion  <f  a  Ttvuing  banisltr — C  Vict.  e.  18,  t.  42. 

A  tBomaa  iat  no  righl  oj  mpeal  under  lAa  G  Vict.  c.  1 9, 
*.  42,  from  a  decision  of  a  reciiing  baniiltr,  oi  that 
tiaiule  datt  not  in  any  uay  applif  to  vDflHn. 

QliiB  was  a  consolidated  appeal  from  a  dedaioo 
of  the  rerising  barrister  for  the  boroagh  of  Salford. 
The  case  stated  that  the  TeTising  barrister  had 
erased  from  the  list  of  voters  for  the  borough  the 
name*  of  76B  women  who  had  not  been  objected  to 
00  the  ground  that  ibey  were  diaqnnlifled  from 
Toting  by  reaaon  of  their  aes. 

RuMtU,  Q.  C-  for  the  appellant,  contended  that 
the  revising  barrister  had  no  right  to  strike  out  the 
names  of  any  persons  not  objected  to,  or  without 
evidence  to  prove  that  the  person  whose  name  was 
primS  facie  that  of  a  woman,  was  in  fact  a  woman, 
and  submitted  that  there  would  be  equally  good 
ground  for  striking  out  a  foreign  name  as  being  that 
of  an  alien. 

As  the  case  went  off  on  another  point,  it  1: 
necessary  to  set  out  the  arguments  at  length. 

Maaitls,  Q.  C.  {Cromplon  with  him),  contended 
that  the  court  couid  only  deal  with  the  case  under 
sect.  42  of  the  G  Vict.  c.  18,  and  that  that  section 
only  applied  to  men  nod  not  to  women,  and  there~ 
fore  that  the  appellant  hod  do  right  to  appeal. 

EutttB,  in  reply,  contended  that  the  objection  was 
too  late,  and  ought  to  have  been  made  before  th<:' 
reviaing  barrister,  or  when  the  appeal  was  lodged, 
and  that  he  having  been  heard,  it  could  not  be  said 
that  he  was  not  competent  to  be  heard. 

BoriLL,  C.J. — I  am  by  no  means  disposed  fn 
think  that  there  was  no  answer  to  be  made  upon 
the  other  section,  hut  upon  thia  particular  acction 
(aect.  42)  of  the  Act  of  Parliament,  the  appellani 
IS  a  person  who  haa  no  locia  itandi  here  at  all,  and 
ii  not  a  person  who  was  contemplated  by  this  Act 
of  Parliament.  The  Act  of  Parliament  is  limilcil 
to  toale  persons.  Prima  fade  "  Martha  "  is  a  female  ; 
and  Dpon  the  statement  of  the  caae  there  is  no 
doubt  about  it,  because  she  is  spoken  of  as  "  »he." 
Under  these  circamatiiQce*,  the  appeal  most  be  dia- 
miwed. 


if  the  revising  lurrialer;  but. this  is  clear,  the 
laimant  is  a  woman,  and  cannot  thenfore  ajqml 
lOt  being  a  peraon  witbin  the  statute.  Hut  beiag 
0,  lapprebend  that  we  cannot  interfere. 

KBATina,  J.— I  think  that  the  objectioa  taka  I7 
Mr.  Manisiy  ia  fatal,  and  that  Mr.  Rnaadl  has  m 
lcu  ilottdi.  But  in  deciding  it  upon  that  ^dM,  it 
3  not  at  all  to  be  taken  as  dedd^  that  the  otho' 
ibjectiun  would  not,  even  without  the  prdimiasiy 
ibjection  have  been  sufficient. 

Appeal  dCimiimi. 


J.  U.  JoNEg  (app.)  v.  S.  JOVBS  (Kept)  ' 

Oetcriplion  of  a  comly  votei'i  ga^fyoHait — LtoKjer 
life—The  Segitlration  Ad  1843  (G  Fkl.  c  IS),  «> 
40,  101. 

A  muiiQ  voler'e  gmlifcalion  vat  deteribed  I'a  tiuSstat 
"  Itauhold  house  end  garden;"  lie  pranisei  lad  beet 
dtmited  to  the  voter  Jor  his  Kfe,  "tutinthi  cseat  0/ 
his  dyinj  ujithin  sLcIf  mart  fiom  the  29(A  SqiU  lot, 
then  for  and  dunng  the.  rtmaindv  of  3  ttrm  of  eiiM 
year*,  lo  be  confuted  Jrtm  the  said  89EA  S^  -it  Im 
yearly  rent  of  Ms. 

Beld,  a  sufficieaOy  eoinct  dtseriptioa  of  the  gtoEfia- 
tian,  or  at  aitevealt,  »  nearly  corrtcl  that  the  banitUr 
might  have  ckangedit  "for  the  purpose  of  more  dearif 
and  accurately  aifiidng  tht  soHt,"  mder  eeetien  40  ^ 
the  Begislntlton  Act  1B43. 
This  was  an  appeal  from  the  decision  of  a  levivng 

barrister  of  the   county  of  Herioneth,  who  staled 

[he  following  case : 
At  the  court  held  at  Penrhyn,  in  the  county  of 

Merioneth,  on  tho  18th  Sept.  1868,  John  Hamphicy 

Jones  duly  objected  to  the  name   of  John  Jcaies 

being  retained   in  the  list  of  voters  for  the  aud 

county. 
The  notice  of  objection  was  dniy  served,    "ft* 

aotice  to  the  overseer  wsa  duly  published  by  him 

and  was  in  the  form- 
To  tba  ovaneen  ol  the  pkHih  at  LIuifihsiigalrtnatliia. 
I  >,«.hj  glTS  ;ou  notlcB  thst  I  oltjaat  to  tlM  narna  oI  tba 
lautioDed  and  doflcrlbed  below  boing  ntained  w 
t  TOtsra  lor  Ibe  cooiitT  ot  Msrionetb ; 


(Flaoe  at  abode) 

It  was  contended  on  the  part  of  the  said  JiAa 
Jones  that  the  notice  of  objection  onght  lo  have 
more  particularly  specified  the  list  of  votetl  10 
which  the  objection  related,  overseers  having  now 
to  prepare  a  list  of  occupiera  rated  at  121.  and  vf- 
wards,  and  also  a  list  of  persons  entitled  to  vote  iB 
respect  of  other  qualifications.  I  decided  that  it 
was  not  neceasary  that  the  objector  should  so  dil- 
tinguish  the  list. 

The  objuctorconlcnded  that  the  deacripdooolttl 
qui  lit!  cat  inn  in  the  third  column  was  Dot  contet. 

The  ttiA  John  Jones  in  support  of  hi*  dain  l*^ 
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tase  of  the  qualifying:  property  dated  7th 
,  granted  to  him  by  Hugh  Beaver  Roberts, 
ring  is  a  copy  of  the  habendum  in  the  said 
I'd  hold  the  said  premises  hereby  demised 
said  lessee,  his  executors,  administrators, 
IS,  from  the  29th  Sept.  last  past,  for  and 
le  term  of  the  natural  life  of  the  said 
it  in  the  event  of  his  dying  within  sixty 
n  the  29th  Sept.  last,  then  for  and  during 
nder  of  a  term  of  sixty  years,  to  be  com- 
tn  the  29th  Sept.  1865,  at  the  yearly  rent 

jector  contended  that  the  said  John  Jones 
(e  life  the  qualifying  property  had  been 
had  a  present  freehold  interest  in  the 
and  that  the  interest  in  the  term  of  years 
accrue  till  the  death  of  the  lessee.  I 
:hat  the  said  John  Jones  had  under  the 
i  a  sufficient  present  interest  in  the  term 
to  entitle  him  to  a  vote  in  respect  thereof, 
fore  I  retained  his  name  in  the  said  list  of 

Court  of  Common  Fleas  should  be  of 
hat  my  decision  as  to  the  interest  of  the 
I  Jones  in  the  premises  under  the  said  lease 
g,  and  also  that  it  was  unnecessary  more 
rly  to  specify  in  the  notice  of  objection 
f  voters  on  which  his  name  appeared,  the 
;he  said  John  Jones  shall  be  expunged  from 
;er  of  voters  for  the  county  of  Merioneth. 

rweH,  Q.  C.  for  the  appellant,  the  objector. 

ourt  has  held  in  the  case  of  Chorlton^  app., 

I,  resp.,  Thompson's  cast,  decided  on  the  lOth 

donth,  that  it  is  unnecessary  to  specify  in 

3  of  objection  to  a  county  voter  the  list  of 

which  his  name  appears ;  the  only  point 

left  to  be  decided  on  this  appeal  is  whether 

iption  of  the  respondent's  qualification  is 

Before  the  Act  of  1832  a  lease  for  life  had 

effect  as  a  freehold  in  qualif3'ing  a  county 

t  by  sect.  18  of  that  Act  the  right  to  vote 

on  seised  for  his  own  life  was  limited  to 

bona  fide  occupation  or  10/.  value ;  whilst 

equired  leaseholders  to  have  a  certain  term 

s  value  in   their  qualifying  estate.    This 

I  clear  distinction  between  the  qualifications 

for  a  freeholder  and  leaseholder,  and  that 

m  is  continued  by  the  Act  of  1867,  although 

ictive  qualifications  are  altered.    Therefore 

the  respondent  may  have  a  good  qualifica- 

3r  as  a  freeholder  or  leaseholder,  it  is  of 

importance  that  his  qualification  should  be 

stated.     These  two  interests  could  not 

3gethcr  at  the  same  time,  and  the  absolute 

r  life  makes  the  respondent  a  freeholder. 

owry  he  would  be  said  to  be  seised  in  fee  for 

md  after  his  death  his  executors  would  have 

lid  worth  105.  a  year. 

Turner,  for  the  respondent.  This  qualifi- 
under  the  5th  section  of  the  Act  of  1867, 
Icscription  might  be  correct  if  given  as  a 
but  I  shall  be  able  to  show  that  it  is  really 
>ld.  The  respondent  is  either  lessee  for 
as  the  term  in  him  ;  and  in  either  case  the 
on  in  accurate.  In  Coke  on  Littleton,  p.  54,  b., 
Tenant  for  Years,"  this  passage  occurs :  "If  a 
eth  lands  to  another  for  life,  the  remainder 
for  twenty  years,  he  hath  both  estates  in 
listinctly,  as  he  may  grant  away  either  of 
(alluded  to  in  1  Wms.  Exors.  p.  658,  6th 
[t  is  not,  however,  necessary  to  show  the 
rrectness  of  this  description,  for  the  bar- 
ght  at  the  revision,  and  the  court  may  now, 
)y  adding  the  words  "for  life"  in  order 
arly  and  accurately  to  define  the  qualiflca- 
actiion  40  of  the  Begistration  Act  1843  pro- 


vides "  that  whether  any  person  shall  be  objected  to 
or  not,  no  evidence  shall  be  given  of  any  other  quali- 
fication than  that  which  is  described  in  the  list  of 
voters  or  claim,  as  the  case  may  be,  nor  shall  the 
barrister  be  at  liberty  to  change  the  description  of 
the  qualification  as  it  appears  in  the  list,  except  for 
the  purpose  of  more  clearly  and  accurately  defining 
the  same."  The  101st  section  of  the  same  Act 
requires  "  that  no  misnomer  or  inaccurate  descrip- 
tion of  any  person,  place,  or  thing  named  or  de- 
scribed in  any  schedule  to  this  Act  annexed,  or  in 
any  list  or  register  of  voters,  or  in  any  notice 
required  by  this  Act,  shall  in  any  wise  prevent  or 
abridge  the  operation  of  this  Act  with  respect  to 
such  person,  place,  or  thing,  provided  that  such 
person,  place,  or  thing  shall  be  so  denominated  in 
such  schedule,  list,  register,  or  notice  as  to  be  com- 
monly understood." 

Dowdesweil  in  reply.— A  freehold  interest  may  be 
conferred  by  a  lease,  and  so  it  is  here,  but  it  cannot 
on  that  account  be  called  a  leasehold.  This  is 
within  the  provision  itself,  and  not  within  the  ex- 
ception, in  the  40th  section  alluded  to. 

BoviLL,  C.  J. — ^I  am  of  opinion  that  the  decision 
of  the  revising  barrister  is  correct.  The  objection 
was  to  the  description  of  the  voter's  qualification 
contained  in  the  third  column,  that  qualification 
being  given  as  "  leasehold  house  and  garden."  Most 
people  holding  leases  for  lives  would  consider  they 
had  a  leasehold  qualification.  Without  going  fur- 
ther, what  is  the  effect  of  the  101st  section  ?  Is  this 
not  an  inaccurate  description  of  a  thing,  which 
thing  is  so  denominated  in  the  list  as  to  be  com- 
monly understood  ?  Tindal,  C.  J.  said,  in  Flounders 
V.  Dormer,  1  Lutw.  371,  "I  think  the  words  'com- 
monly understood '  mean  some  clumsy  description 
which  nevertheless  might  point  out  the  particular 
qualification  relied  on."  This  was  the  popular  de- 
scription, and  only  by  its  legal  effect  would  the 
estate  be  a  freehold. 

Btles,  J. — I  think  we  should  be  doing  a  dan- 
gerous thing  if  we  made  it  necessary  for  non-legal 
persons  to  return  legally  correct  qualifications.  Wo 
ought  to  give  to  the  Acts,  as  far  as  we  can,  a 
sensible  and,  at  the  same  time,  a  benignant  interpre- 
tation. Here  the  description  is  perfectly  right ;  the 
party  was  possessed  of  a  leasehold,  and  unless  he 
were  a  lawyer  he  could  not  be  expected  to  know 
whether  the  leasehold  was  for  life  or  sixty  years. 
Ambiguity  is  no  objection,  being  especially  excepted 
from  the  provision  in  the  40th  section.  Although 
perhaps  by  accident,  this  gentleman  has  made  his 
claim  with  strictly  legal  accuracy. 

KsATiKo,  J. — I  am  of  the  same  opinion. 

Brett,  J. — I  think  the  description  is  literally 
accurate,  and  also,  if  it  were  not,  the  101st  section 
might  here  apply. 

Judgment  for  the  respondent,  with  costs. 

Attorneys  for  appellant,  M'Leod  and  Cann^  for 
J,  H,  Jones,  Portmadoc. 

Attorney  for  respondent,  Charles  Wilkin,  for 
David  Pugh,  Dolgelley. 
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Jones  (app.)  i\  Pritchard  (resp.) 

Sotice  of  dtjection —  Objector's  residence. 

An  oftjecior  described  his  resilience  in  the  notice  of 
objection  as  '*  Bron-y-graiif**  and  hiinsclfas  "  a  voter 
in  the  parisli  of  Corwen  : " 

HehL  that  this  notice  teas  not  bad  on  the  face  of  it,  as 
evidence  might  have  been  obtained  to  show  that  the 
ohjfctor's  residence  irould  hare  been  easiltf  found  on 
inquiriiuj  in  the  parish  in  which  the  quad  fifing  pro- 
perty of  the  ofijector  was  situated. 

This  was  a  repristration  appeal  stated  by  the  re- 
Tisinj;  barrister  of  Merionethshire. 

The  question  raised  related  to  the  validity  ot  the 
notiee  of  objection,  and  was  whether  the  description 
of  the  obJL'Ctor^s  residence  was  sutHcient. 

It  was  argued,  on  the  part  of  Thomas  Pritchard 
(the  voter),  that  the  description  of  the  place  of 
abode  of  the  objector  was  insufficient  on  its  face, 
i^nd  would  not  l)e  deemed  in  ix)int  of  law  a  ):rood 
description  of  the  place  of  abode  without  adilin^ 
Corwen,  the  nearest  town  to  the  place  called 
Bron-y-graig ;  Corwen  also  being  the  nam.*  of  tho 
parish. 

The  notice  of  objection  was  as  follows : 

To  Mr.  Tbomaa  Pritch.inl. 
Take  notice,  tb:it  I  viliject  to  your  uaui«)  boinsr  n^toir.c'l  in 
the  LlAii«iriIls  Max.  of  voteni  fur  the  county  of  Moriouetli. 

Dated  the  Ibth  clay  of  August  in  the  ye;ir  of  our  Lorvl 
1»J8.  (Sijrncl) 

"WALTnR  Drxi.Er.  CLoruii  Jonks,  of  IJmn-y-sTaijr, 
On  tho  register  of  voters  for  the  parish  of  Corwen. 

The  name  and  residence  of  the  objector  were  in 
the  same  words  in  the  notice  of  objection  to  the 
overseers. 

On  the  part  of  the  objector  it  was  argued  that 
evidence  was  admissible  to  show  that  the  notice 
gave  reasonable  information  to  the  person  objectcil 
to.  It  was  aeconlingly  proved  and  admitted  that  if 
Tliomas  Pritchard  went  to  Corwen,  the  town  and 
parish  in  which  the  qualifying;  property  of  the 
objector  is  situated,  the  objector  would  bo  easily 
found  on  inquiry  there,  and  that  Bron-y-graig  is 
veil  known  there,  and  could  be  found  without  any 
difficult V.  I  decided  that  the  notiee  was  bad  in 
law  on  its  face,  and  could  not  be  aflecteil  by  such 
evidence,  or  by  the  fact  that  under  the  particular 
circumstances  the  notice  gave  the  requisite  infor- 
mation. 

Dowdcswcll,  Q.  C.  for  the  appellant. — ^This  case  is 
governed  bv  Thachcaii  v.  Piichrr^  L.  Kep.  2  C.  P. 
10) ;  15  L,  T.  llep.  X.*S.  4 1;J.  where  it  was  held  that 
the  objector's  abode  was  sufficiently  described,  if  the 
person  objected  to  could  easily  lind  him  by  inquiry 
on  going  to  the  place  stated. 

y?.  E.  Turner  for  respondent. — ^The  revising  bar- 
rister has  here  acted  upon  W'oo/leti  v.  iJtivis,  4  C.  B. 
ll'i,  where  it  was  decided  that  the  description  of  an 
objector's  residence  could  not  be  aided  by  a  refer- 
ence to  the  list  of  voters  so  as  to  show  in  what 
parish  it  was  situated,  nor  ctnild  it  be  ri-Midcred 
valid  by  the  finding  of  the  revising  barrister  that 
tlie  place  referred  to  was  in  fact  in  the  parish  men- 
tioned in  that  list.  AVilde,  C.  J.  said,  in  delivering 
the  judgment  of  the  court,  "We  think  that  it  is 
contrary  to  the  meaning  and  intent  of  the  Legis- 
lature that  the  party  receiving  the  notice  should  be 
coni])elled  to  take  trouble,  and  to  n^sort  to  other 
sources  than  the  notice  itself  in  onler  to  obtain  the 
necessary  information  as  to  such  place  of  alwxle." 
The  evidence  here  set  out  in  the  case  cannot,  there- 
fore, remedy  the  inherent  fault  of  the  notice. 

Dowdeswell  was  not  called  upon  to  reply. 

JJoriLL,  C.  J. — The  decision  here  was,  t\\&t  tVvc 


notice  was  bad  in  law  on  the  face  of  it,  bat  it 
to  me  that  we  must,  without  further  explaiiatioD, 
take  it  to  give  the  necessary  information.  It  wu  a 
matter  for  evidence,  and  the  evidence  has  been  the 
ground  for  the  decisions  cited.  I  vaj  I  cannot  leU 
whether  the  notice  is  bad  or  not  because  it  does  not 
appear  from  the  notice  itself  how  well  known  the 
objector's  residence  may  be  in  his  neighbourhood. 
This  appeal  must  be  allowed. 

Byles,  J. — According  to  the  respondent's  con- 
tention, if  an  objector  described  his  residence  u 
^Vlton  Towers,  no  evidence  could  make  it  good. 

Keating  and  Brett,  JJ.  concurred. 

Judgment  for  apptJUoL 

Attorney  for  appellant,  Al''Leod  and  Oim,  for 
J,  JL  JomSj  Portmadoc 

Attorneys  for  respondent,  Charles  WHkin  for /XxriW 
Pugh,  Dolgelley. 


}Vcdn€3day,  Xov.  IS,  1868. 

XOURIS  (app.)   t\   PlLCUER  C«^8p.) 

Xotire  of  nhjcrtion — Duplicate  stamped  by  tht  PoA^ 
oifice—  Variation  — Description  of  objector's  rtsi- 
dau'c— Registration  Act  1843,  ss,  100,  101. 

An  ofijictnr  was  cidlcd  upon  to  prove  the  service  <j/'ii» 
notice  of  ohjcctioiiy  upon  which  he  produced  the  dupit- 
catc  with  the  Ptyst'Ojfit'e  stamp  accordinp  to  the  lOlff 
section  of  the  litgi.'^tration  Act  1843,  which  docMmnt 
was  ngt/Itir  in  all  respects.  Thereupon  the  pensM 
obji'.cted  tOy  whose  name  irns  on  the  list  of  voters  fir 
the  county  of  Kent,  and  who  lived  Mere,  produced  tk 
notice  which  he  had  received^  and  which  differed  /tm 
the  staiujicd  duplicate.  The  description  of  the  objectsri 
rt'siileiu'C  in  the  notice  received  by  the  voter  w» 
**  Pit  If  of  afjode  as  described  on  the  register^  H* 
S"ntn:.-!ptnu'Urtcty  Ijlot'msburif,  London,  IF.  C 
PrcsL.it  place  ofoftode,  110,  Guildford-street,  Rmu^ 
strttt,  ir.  (.V  77a'  stamped  copy  of  the  notice  ktf^ 
hi/  the  olj\ctor  cunckdeiL  '*  1 10,  GtuUlford-Urtdj 
llusscil-^quare^  London^  IV.  C.:" 

Ucfd,  that  the  o/z/fT/ion  was  not  invalid  because  the  ttf 
notices  were  not  t'jractly  duplicates,  lor  wka  ^ 
Jtotice  rcceiird  by  the  voter  was  produced^  it  became  tk 
only  one  to  be  comidered : 

Held,  also,  that  the  mistaUx  of  "  street  **  for  "  s»pKirg,'' 
and  the  omission  of  the  woni  **  London  **  after  it  W 
apffcarcd  on  the  notice  just  before,  were  not  »iJ^doi 
in  this  case  to  make  the  objection  invalid. 

This  was  a  consolidated  appeal  from  a  dedsioo  tf 
the  revising  barrister  for  the  eastern  division  of  the 
county  of  Kent,  who  st;itcd  the  following  ctsef* 
the  opinion  of  the  court : 

At  the  court  holden  by  me  at  Deal  on  the  2^ 
Sept.  last  for  the  revising  of  the  lists  of  votenfor 
the  pariish  of  Deal,  in  the  polling  district  of  Desl 
the  names  of  Edward  Appleton  and  Thomas  TTilB- 
hurst  appeared  in  the  official  list  of  persons  objected 
to  by  third  jKirties  as  not  entitled  to  be  registcfcd 
or  to  vote.  On  the  motion  of  the  agent  for  the  Mid 
Kdwd.  Appleton  and  Thos.  WUmhurst  I  called  upon 

I  the  objector.  Frederick  Norris,  to  prove  due  serries 
of  his  notices  of  objection  upon  the  said  Edvi 
Appleton  and  Thos.  AVilmhurst,  whereupon  the  sud 
objector  produced  in  proof  thereof  documents  ftf^ 
porting  to  be  duplicates  of  notices  sent  by  him  bf 
post  to  each  of  the  said  Eflwd.  Appleton  and  TbO^ 
Wilmhurst  under  and  subject  to  the  regulations  of 
the  lUOth  and  lolst  sections  of  (>  Vict,  eld,  stamped 
by  the  i>ost  master  at  Charing-croit,  aa  b^ng  nA 
duplicates,  which  alleged  duplicates  weraiegubriB 

\  a\V  te%\>^\«)  QLMd  Yrbcrciu  the  place  of  the  abode  tf 
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le  said  objector,  as  stated  on  the  register,  and  his 
ue  then  present  place  of  abode  were  described 
lus — "  Signed— Frederick  Norris.  Place  of  abode 
I  described  on  the  register,  22,  Southampton- 
reet,  Bloomsburj,  London,  W.C.  Present  place 
'  abode,  110,  Guildford-street,  Rassell-sqoare, 
ondon,  W.C."  Whereupon,  in  disproof  of  such 
rvice,  the  agent  for  Edwd.  Appleton  and  Thos. 
''ilmhurst,  the  persons  objected  to,  produced  the 
iginal  documents  or  notices  which  had  been 
ttuall J  received  by  each  of  them,  so  received  within 
le  time  and  by  post,  which  corresponded  in  all 
spects  with  the  alleged  duplicates  thereof  produced 

evidence  by  the  said  objector,  except  as  follows : — 

In  the  notices  so  received  by  Edw.  Appleton  and 
.  Wilmhurst  the  place  of  abode  of  the  objector  on 
le  register  and  his  true  then  present  place  of  abode, 
ere  described  thus:  "Signed,  Frederick  Norris. 
'lace  of  abode,  as  described  on  the  register,  22, 
•outhampton-street,  Bloomsbury,  London,  W.C. 
^resent  place  of  abode,  1 10,  Guildford-street,  Russcll- 
treet,  W.C". 

I  decided  that  due  service  of  the  notices  of  objec- 
loa  upon  Edw.  Appleton  and  T.  Wilmhurst  had 
)t  been  proved,  inasmuch  as  the  stamped  docu- 
ents  produced  by  the  objector  in  proof  of  such 
rwice  were  not  duplicates  of  the  original  notices  as 
liaired  by  G  Vict  c.  18,  ss.  100  &  101,  but  differed 
3jr«from  in  an  essential  particular,  viz.,  the  true 
irk  present  place  of  abode  of  the  objector,  which 
m  held  necessary  to  be  stated  therein  in  MeUtoume 
Greenfield,   K.  &  G.   201,   and  Courtis  v.  Blight, 

&  G.  475.  Consequently  the  objector  had  not 
nplied  with  the  regulations  prescribed  by  the  said 
fc^te  for  the  service  through  the  Post-office  of 
itk  notices,  such  regulations  requiring  that  the 
:ice  sent  to  the  person  objected  to,  and  the 
ttiped  document  produced  by  the  objector  to  prove 
^  service  thereof  should  be  duplicates. 
:^pon  such  decision  being  given,  the  objector 
lined  to  take  up  the  notice  so  produced  by  the 
■^t  for  Edward  Appleton  and  T.  Wilmhurst,  in 
pi'oof  of  due  service  of  notice  of  objection  upon 
^^j  and  to  make  them  evidence  on  his  (the  ob- 
^r's)  behalf,  that  a  proper  formal  notice  of 
Action  had  been  duly  served  upon  and  received 
Bach  of  the  said  Edward  Appleton  and  T.  Wilm- 
^t  from  him,  the  said  F.  Norris,  contending  that 
'  ^ords  Russell-street  were  surplusage,  and  that 
*e  ^as  no  other  110,  Guildford-street,  London, 
^pon  such  contention  I  decided,  first,  that  the 
^mentioned  original  document  or  notice,  although 
Pi'oduced  by  or  on  behalf  of  the  persons  so  ob- 
-t«d  to  for  the  particular  purpose  of  disproof 
fore  mentioned,  could  not,  under  the  circum- 
**^e8,  be  made  evidence  to  prove  due  service  of 
'Notice  of  objection  upon  either  of  them,  because 
^^  objector  having  selected  to  adopt  the  particular 
Aode  of  service  of  notices  by  post  pointed  out  and 
egulaied  by  the  G  Vict  c  18  s.  100,  and,  having 
tUed  in  proving  the  same,  had  no  longer  any  locus 
iasdi  in  the  court  of  revision ;  and  because  no 
Qode  of  service  of  any  notice  of  objection  by  post 
I  provided  by  the  said  statute,  except  in  conformity 
1th  and  subject  to  the  regulation  prescribed  by  the 
)Oth  and  101st  sections  thereof,  which  in  these 
(Stances  had  not  been  complied  with. 
Secondly,  I  further  decided  that  the  last-men- 
>ned  notices  themselves  were  upon  the  merits 
formal  and  invalid,  inasmuch  as  the  description 
erein  of  the  objector's  then  true  present  place  of 
ode  was  incorrect,  defective,  misleading,  and  not 
t  forth  so  as  commonly  to  be  understood,  especially 
'  persons  resident  at  a  distance  from  London ;  bc- 
nae  the  same  do  not  state  in  what  city,  town,  or 
loe  Guildford-street,  Russell-street,  W.C,  is 
QAte;  because,  in  fact,  there  is,  in  ordinary  par- 
loe,  so  such  street  within  the  Western  Central 


postal  district  of  London  as  Guildford-street, 
Russell-street,  there  being  only  one  Russell-street 
simpliciter  therein,  viz.,  Russell-street,  Covent- 
garden,  which  is  a  long  distance  from  Guildford- 
street,  and  has  no  connection  therewith ;  and 
another  street,  called  Great  Russell-street,  which  is 
also  a  considerable  distance  from  Guildford-street, 
and  does  not  adjoin  thereto,  and  is  in  another 
parish. 

On  these  grounds  I  decided  that  the  said  notices 
of  objection  were  wholly  invalid,  and  I  retained  the 
names  of  Edward  Appleton  and  T.  Wilmhurst  on 
the  list  of  voters  for  the  parish  of  Deal. 

If  the  court  shall  be  of  the  contrary  opinion,  the 
names  of  Edward  Appleton  and  T.  Wilmhurst 
ought  to  be  struck  ont  of  the  same  list  of  voters. 

Manisty,  Q.  C.  (with  him  Lmnley  Smith)  for  the 
appellant. — When  the  notices  which  the  voters  re- 
ceived were  produced,  the  proof  of  service  through 
the  Post-office  was  of  no  consequence.  Russell- 
street  being  written  by  mistake  for  Russell- square 
can  be  of  no  importance,  as  the  case  finds  that  there 
is  only  one  110,  Guildford-street  in  the  W.  C.  dis- 
trict ;  and  the  case  of  Sheldon  v.  Fletcher,  5  C.  B.  14, 
is  an  authority  to  show  that  London  having  appeared 
just  before,  is  necessarily  referred  to  in  the  present 
place  of  abode. 

Tindcd  Atkinson^  Scrjt.,  for  the  respondent. — 
These  voters  were  living  in  Kent,  and  might  not 
have  known  how,  from  this  address,  to  find  the 
objector.  Besides,  the  stamped  copies  were  not  in 
the  same  words  as  those  sent  by  the  post ;  the  Act 
requires  them  to  be  duplicates,  and  there  can  be  no 
way  of  establishing  a  variance  between  them  but 
by  producing  both : 

Woollett  V.  Davis,  4  C.  B.  115. 

Knowles  v.  Brooking,  2  C.  B.  226. 

Mcmistif,  in  reply,  cited 
Thachway  v.  Pilcher,  L.  Rep.  2  C.  P  100;   15 
L.  T.  Rep.  N.  S.  443. 

BoviLL,  C.J. — As  a  general  rule  it  is  perfectly 
plain  that  the  revising  barrister  is  to  decide  all 
matters  of  fact.  Where  the  barrister  decides  on 
facts  the  court  will  not  interfere,  but  here,  as  I 
think,  the  barrister  refers  for  our  consideration  the 
reasons  which  prompted  him  to  arrive  at  a  certain 
consideration  of  fact.  That  being  so  the  case  is  one 
upon  which  we  can  express  an  opinion  ;  and  it 
seems  to  me  that  neither  of  the  grounds  for  the 
barrister's  decision  can  be  supported.  We  must 
construe  the  language  of  the  document  actually 
delivered  to  the  respondents,  and  it  seems  to  me  that 
the  necessary  conclusion  to  which  we  must  arrive 
on  reading  it  is  that  the  objector's  residence 
was  in'  London.  This  being  so,  the  case  is 
within  the  principle  of  Sheldon  y.  Fletcher,  Upon 
the  other  point  the  objector  seems  to  have  made  a 
mistake  as  to  Russell-street,  but  as  it  appears  that 
there  is  only  one  110,  Guildford-street,  W.C,  it  was 
not  such  a  misdescription  as  to  make  the  address 
doubtful.  I  also  think  there  were  no  other  reasons 
for  holding  the  notice  of  objection  invalid. 

Btlbs,  J. — I  am  of  the  same  opinion.  Here  the 
barrister  has  given  reasons  for  a  decision  of  fact 
which,  upon  the  authority  of  Sheldon  v.  Fletcher,  I 
think  are  invalid. 

Keatdto,  J.^I  am  of  the  same  opinion.  If  this 
notice  had  not  referred  to  previous  residence,  as  in 
London,  it  might  not  be  sufficient,  but  I  think  the 
whole  description  is  to  be  looked  at,  and  no  mis- 
leading is  likely  to  result  from  it.  Without  infring- 
ing the  rule  to  allow  the  barri&Ut  \a  V^^  >>^^  ^^i 
judge  oi  tact,  "ni^  cwi  wjj  'v^  ^^  "asjX  >ieM^  >2^^ 
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reasoni  safflcicut;  aiid  there  are  no  other  reasons 
for  his  conclusion 

Bhett,  J. — In  WooUett  ▼.  Davis  it  was  held  that  a 
defective  address  could  not  be  remedied  by  reference 
to  the  register  of  the  voter,  but  by  Sheldon  v.  Fletcher 
it  may  bo  remedied  by  reference  to  any  other  part  of 
the  notice.  It  seems  to  me  that  this  is  a  sufficient 
notice  on  the  face  of  it,  and  that  it  comes  within 
the  principle  of  Sheldon  v.  Fletcher,  and  not  that  of 
Woollett  V.  Davis, 

Judgment  /or  appellant. 

Attorney  for  appellant,  T,  Hoskins, 
Attorney  for  respondent,  Hughes  and  Muskett, 


WESTMINSTER   ELECTION   PETITION. 

Tuesday,  Jan.  12,  18Gd. 

Beal  and  others  V,  Sxrni. 

Form  of  petition — Particulars  of  the  agents  alleged  to 
have  bribed,  and  the  persons  alleged  to  have  been 
bribed — Election  Petitions  and  Corrupt  Practices  at 
Elections  Act  18G8 — Regula  Generales. 

An  election  petition  is  sufficiently  explicit  if  it  contains 
brief  and  general  allegations  of  the  grounds  upon 
which  the  petitioners  rely. 

Upon  appeal  from  the  order  of  Willes,  J.,  one  of  the 
election  judges,  at  chambers,  that  particulars  of  the 
persons  alleged  to  have  been  bribed  should  be  given  to 
the  respondent  three  days  b^ort  trial  of  the  jtetition  : 

Held  by  the  Court,  that  there  was  no  necessity  for  any 
further  particulars, 

Hawkins,  Q.  C,  on  behalf  of  the  respondent, 
moved,  upon  affidavits,  for  a  rule  nisi  calling  upon 
the  petitioners  to  show  cause  why  this  petition 
should  not  be  taken  off  the  file,  or  why  the  peti- 
tioners should  not  furnish  full  particulars  of  the 
acts  referred  to  in  the  petition. 

Application  for  particulars  as  to  the  names  of  the 
persons  alleged  to  have  l>een  agents  of  the  respon- 
dent and  guilty  of  bribery,  and  also  as  to  the  names 
of  the  persons  alleged  to  have  received  bribes,  had 
been  made  at  chambers.  Willes,  J.  had  refusetl  to 
make  any  order,  except  that  the  names  of  the  per- 
sons alleged  to  Iiave  been  bribed  should  be  given  to 
the  respondent  three  days  before  tlie  trial  of  the 
X>etitiun. 

The  following  is  the  petition  set  out  in  full : 
In  the  Common  Plcns. 

The  Parliamentary  Elections  Act  1R68. 
Election  for  the  city  of  Westminster,  hoUleu  on  the  16th 
and  17th  days  of  Nov.  a.d.  IHtW. 
The  petition  of  Jumcs  Beal,  of  a>l>,  Piccadilly,  in  the 
county  of  MiiMlescx,  lan«l  a*reut ;    Jonathan   Tliomas 
Carr,  <»f  IJ,  Warwick-street,  Ke^ent-street,  in  the  sauio 
county,  wurcliousoman :    and  Thomas  BicliiinUou,  of 
36,  Little  Pultcuey-strcet,  in  the  bomo  county,  tailor, 
whose  names  ore  Hubdcrilio.l. 

1.  Your  i>otitiouer8  are  persons  who  voted  at  the  above 
election. 

2.  And  your  Petitioners  state  tliat  the  election  was  holden 
on  the  IGth  ana  17th  Nov.  a.d.  lbC8,  when  the  Hon.  Richard 
Wellosloy  Grosvenor,  John  Stuart  Mill,  Esq.,  and  William 
Henry  Kimith,  Esn.,  were  candidates :  ami  the  retuminc 
olSoor  has  returned  the  Hon.  Kichard  Wrllcsley  Gronveuor 
au<i  William  Hciirv  Smith,  E.Tfq.,  as  l^inj:  du!y  c-locte-l. 

;j.  And  your  petitioners  say  that  tho  ttai<l  William  Henry 
Smith  wad  by  himself  and  other  persons  on  his  licholf  >niilty 
of  brilicry,  treat imr,  and  imdue  influence,  before,  durinL-, 
ars'l  aft»T  the  said  election,  whereby  he  was  and  is  incopaci- 
tat"  1   for  sorviuir  in  Parliament  for  tho  sail  city  of  West- 
minster, and  the  said  election  and  return  of  the  said  William 
Henry  Smith  were  and  arc  wholly  null  and  void. 
W*herefore  your  petitioners  pray  tlint  it  may  bo  deter- 
niine-.l  that  the  said  William  Henry  Smith  was  not  duly 
oIectc«l  or  returned,  and  that  his  election  and  return 
were  and  ore  wholly  null  and  void. 

Jamrs  Beal. 

Jonathan  Thomas  Cabr. 

Thoxas  Bicearmox. 


It  was  contended  that  this  was  not  a  raiBdeBtly 
explicit  statement  of  the  charges  against  the 
respondent,  and  that  therefore  the  petition  onjcfat  to 
be  taken  off  the  file.  The  20th  section  of  the 
Election  Petitions  and  Corrupt  Practices  at  Elee- 
tions  Act  18G8,  provides  that  ^  An  election  petitioo 
under  this  Act  shall  be  in  such  form,  and  state  snch 
matters  as  may  be  prescribed,**  which  by  the  inter- 
pretation clause,  sect.  3,  means  "  prescribed  by  the 
rules  of  court.*'  Rules  3  to  6  apply  to  the  form  of 
the  petition  (See  **  Begule  Generales  as  to  proceed- 
ings on  election  petitions  in  England,  Michaelmu 
Terra  1868,**  Law  Times,  VoL  xlvi.  p.  Co,  Nov.  28, 
18G8.)  By  clause  2  of  rule  3,  '^  It  shall  sUte  the 
holding  and  the  result  of  the  election,  and  ihall 
briefly  state  the  facts  and  grounds  relied  on  to 
sustain  the  prayer.**  In  rule  5,  an  outline  form  of 
petition  is  given,  one  paragraph  being,  **  And  voor 
petitioners  say  that  [here  stale  the  facts  and  grundt 
upon  which  the  petitioners  rely,}"  Rule  t)  ii, 
"  Evidence  need  not  be  stated  in  the  petition,  bat 
the  court  or  a  judge  may  order  such  particulars  y 
may  be  necessary  to  prevent  surprise  and  unneoei- 
sary  expense,  and  to  ensure  a  fair  and  effectual 
trial  in  the  same  way  as  in  ordinary  proceeding!  in 
the  Court  of  Common  Pleas,  and  upon  such  teroi 
as  to  costs  and  otherwise  as  may  be  ordered."  It 
was  argued  tliat  this  petition  did  not  even  "  briellj 
state  the  facts  and  grounds  relied  on  to  sustain  tlie 
prayer,**  nor  did  it  **  state  the  facts  and  grooDdi 
upon  which  the  petitioners  rely  ;*'  it  was  indeed 
merely  a  general  assertion  of  what  was  really  an 
inference  of  law  upon  facts  which  did  not  appear. 
And  unless  further  particulars  than  those  ordered 
were  given  to  the  respondent,  he  would  be  liable  to 
surprise  and  unnecessary  expense,  and  it  woold  be 
impossible  to  ensure  a  fair  and  effectual  trial,  esfw* 
ciaily  as  in  this  constituency  the  respondent  polled 
as  many  as  7G-18  votes. 

BoviLL,  C.  J.— In  this  case  an  order  for  certais 
particulars  has  been  made  by  my  brother  Willei ; 
the  res{H)ndent  wants  further  particulars,  and 
frames  his  motion  in  two  ways,  first,  to  take  the 
petition  off  the  file  as  invalid  by  reason  of  its  not 
containing  sufficient  details ;  and  secondly,  to  obtain 
particulars  of  the  names  of  his  agents  alleged  to 
have  committed  brilH.Ty.  It  seems  to  me  that  the 
form  of  tlie  petition  follows  that  given  in  role  ^ 
and  that  by  rule  G  full  discretion  is  vested  in  the 
judge  as  to  particulars.  It  was  never  intended  to 
make  the  ]x;tition  a  document  of  great  length,  sad 
in  consequence  of  tho  judge*s  discretionary  po*cr 
to  order  particulars,  no  injustice  could  result  froa 
its  brevity.  Here  my  brother  Willes  has  exerciied 
his  discretion  by  ordering  such  particulars  as  be 
thinks  will  meet  the  fair  claim  of  the  respondent 
The  practice  adopted  at  chambers  of  ordering  i»aiti 
culars  to  be  given  three  days  before  trial  seems  to 
me  to  be  an  improvement  on  the  old  plan  of  con- 
cealing the  particulars  until  the  day  of  trial,  bnt  I 
do  not  see  any  necessity  for  making  a  rule  that  the 
respondent  should  have  any  longer  notice  than  three 
days.  We  must  also  bear  in  mind  that  there  u 
power  in  the  judge  presiding  at  the  trial  to  adjonn 
the  same  from  time  to  time  as  to  him  may  seem 
expi'dicnt  ( 1 2ih  clause  of  sect.  1 1  of  the  Act).  This 
would  counteract  any  manifest  abuse  of  the  ralei 
I  think  therofore  there  is  no  ground  for  granting 
this  application. 

Btles,  J. — I  am  of  the  same  opinion.  SpeaUnc 
for  myself  alone,  and  with  my  small  experience  oi 
the  working  of  the  new  election  law,  I  feel  ^nits 
incompetent  to  interfere  with  the  discretion  of  any 
of  the  election  jutlges,  all  of  whom  have  carefoUj 
considered  the  matters  arising  from  1^  rales  fdiich 
they  have  drawn  up. 
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Halbt  v.  Riplet. — Ruoo  v.  Bishop  of  Winchester. 


[Priv.   Co. 


:SQ,  J.— I  am  of  the  same  opinion.  being  given  of  bribery,  treating,  and  undue  influence 

alleged  three  days  before  trial,  but  applied  for 
,  J.— I  am  of  the  same  opinion.  It  is  sufll-  an  extension  of  time  as  to  the  other  plarticulars. 
it  a  judge  has  exercised  his  discretion  in  The  words  "other  illegal  and  corrupt  means" 
tter.  We  ought  not  to  interfere  unless  would  only  have  been  ground  for  special  de- 
cretion  is  shown  to  have  been  manifestly    murrer. 


Rule  refused, 

s  for  petitioners,  CM  and  Southey. 
s  for  respondent,  Eogerson  and  Ford, 


JUDGES'  CHAMBEBS. 

lorted  by  F.  O.  Cbukp,  Esq..  BarrUter-at-Law. 

THE  BRADFORD  PETITION. 

Tuesday,  Jan,  12,  18G9. 

(Before  Hannen,  J.) 

Haley  and  others  v.  Riplet. 

ITS — "  Other    corrupt    and   illegal   means  ** — 
Application  to  juage  not  on  jthe  rota, 

not  on  the  rota  for  the  trial  of  election  petitions 
al  with  applications  made  to  him  in  connection 
tch  petitions  on  their  general  merits : 

such  a  judge,  that  particulars  of  an  allegation 
petition  of  the  exercise  of  "  other  corrupt  and 
means  "  must  be  given  within  five  days, 

etition  in  this  case  alleged  bribery,  treating, 
ue  influence,  and  "  other  corrupt  and  illegal 

resent  summons  was  taken  out  for  the  pur- 
obtaining  an  order  for  the  ordinary  particu- 
the  bribery,  treating,  and  undue  influence 
three  days  before  the  trial,  and  also  for  par- 
of  the  "other  corrupt  and  illegal  means" 
four  days ;  the  petitioners  in  default  of 
uch  particulars  to  be  shut  out  from  giving 
>  at  tlie  trial  with  reference  to  such  fdlega- 


for  the  respondent,  pointed  out  that  it  has 
s  practice  of  the  election  judges  to  order 
ars  of  general  allegations,  or  corrupt  or 
irftcticos,  to  be  given  within  four  days : 
IJord  Petition,  19  L.  T.  Rep.  N.  S.  600.) 
IS  at  chambers  have  practically  settled  that 
unt  of  particularity  required  in  an  election 

is  that  it  should  state  speciflcally  the 
classes  of  offences  alleged  to  have  been 
:ed.  This  was  what  the  judges  meant  when 
ected  in  paragraph  3  of  the  form  given  in 
n.  5,  *  here  state  the  facts  and  grounds  on 
le  petitioners  rely."  Upon  the  question  of 
:ion  he  referred  his  Lordship  to  Reg.  Gren. 
ch  says  that  **all  interlocutory  questions 
.tters,  except  as  to  the  sufficiency  of  the 
,  shall  be  heard  and  disposed  of  before  a 
*^ho  shall  have  the  same  control  over  the 
Jigs  under  the  Parliamentary  Elections  Act 

a  judge  at  chambers  in  the  ordinary  pro- 
3  of  the  Superior  Courts,  and  such  questions 
tters  shall  be  heard  and  disposed  of  by  one 
judges  upon  the  rota,  if  practicable,  and,  if 
n  by  any  judge  at  chambers."  In  pursuance 
rule  he  asked  his  Lordship,  in  the  absence 
judges  upon  the  rota,  to  grant  an  order  in 
as  of  the  summons  as  a  judge  at  chambers. 
Important  that  the  delay  which  would  arise 
uting  for  the  attendance  of  a  judge  upon  the 
mid  not  take  place. 

ti;  for  the  petitioners,  assented  to  particulan 


Havnen,  J.,  after  satisfying  himself  that  the  case 
did  not  admit  of  delay  without  injury  to  the  parties^ 
said  he  should  take  on  himself  to  grant  the  order 
in  the  terms  asked  for,  except  that  five  days  should 
be  substituted  for  four.  Statements  of  the  practice 
of  the  judges  on  the  rota  at  chambers  were  more 
properly  addressed  to  them  than  to  him.  As  a  judge 
at  chambers  he  should  deal  with  each  case  on  its 
general  merits. 

Agents  for  the  petitioners,  Van  Sandau,  Gumming^ 
and  Sons, 

Agents  for  the  respondent,  Baxter,  Bose,  and 
Norton. 


JUDICIAL  COMMITTEB  OF  THE  PBIVY 

COUNCIL. 

Reported  by  Douolas  Ki3rc»roRD,  Esq.,  Bairistor-at-Law. 

Nov,  16  and  17,  and  Dec,  23,  1868. 

(Present :  Lord  Chancellor  Caibns,  Archbishop  of 
ToBK,  Lord  Chelmsford,  Lord  Westbuby,  Sir 
William  Erlb,  and  Sir  James  W.  Colvilb.) 

RuGO  V,  Bishop  of  Winchester. 

Two  chapeiries  united  into  a  separate  benefice— Church 
in  each  of  the  chapehries — Duty  of  incumbent  of  bene" 
Jiceas  to  Sunday  services— Sarvice  in  each— Church 
pulled  down  and  rebuilt  on  same  site — Reconsecration, 
whether  necessary — Common  ecclesiastical  law— Act 
of  Uniformity  (13  j- 14  Car,  2,  c.  4),  s,  2—£cclesi' 
astical  offence  under  Church  Discipline  Act,  8^4 
Vict,  c  SO— Proceedings  under  1  j-  2  Vict,  c  106, 
88,  77,  109. 

Two  ancient  chapeiries,  each  being  a  separate  parish  for 
civil  purposes,  and  each  having  a  church  of  its  own 
were  united  into  a  separate  parish  or  ben^e  under 
the  provisions  of  I  ^2  Vict,  c.  106,  onrf  2  j-  3  Vict, 
c,  43,  on  a  scheme  approved  of  by  the  Queen  in 
CoundL 

The  incumbent  of  the  benefice  so  /ormed  closed  one  of 
the  churches,  and  held  both  services  on  Sunday  at  the 
other  church;  when  ordered  by  the  bishop  of  the 
diocese  to  resume  the  service  in  the  former,  the  incum- 
bent refuiti  to  comply. 

On  proceedings  instituted  by  the  bishop  under  the  Clergy 
DisdpUne  Act  (3^4  Vict,  c.  106) : 

Held,  that  the  Act  of  Uniformity  (13  j- 14  Car.  2,  c.  4) 
cannot  apply  to  such  a  case,  for  that  Act  must  mean 
by  the  words  "  Every  church,  chapel,  or  other  place  of 
worship  within  the  realm  of  England,**  each  church, 
^'c,  in  and  for  which  there  w  a  distinct  minister,  and 
does  not  impose  a  duty  upon  an  incumbent,  who  has 
two  churdtes  within  his  parish  to  perform  divine  ser- 
vice in  both  of  them.  But  the  incumbent  is  bound  by 
the  common  ecclesiastical  law  to  perform,  or  provide 
for  the  performance  of  public  divine  service  tn  every 
consecrated  church  or  chapel  of  the  parish  or  benefice 
of  which  he  is  tht  incumbent,  and  his  wilful,  neg- 
tect  of  tltis  duty,  and  wilful  disobedience  to  the 
ord&r  of  the  bishop,  constitute  an  offence  against  the 
common  ecclesiastical  law.  Proceedings  for  such  an 
offence  are  rightly  token  under  the  Church  Dv.«iv^lx»A 
Act, 
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Qjuitrt,  whether  the  shuttiii(f  up  on*  of  two  cJturches  in  a 
jnirish,  where  Divine  service   is  required  to  be  per- 
j'ormed  in  fjoth,  cumes  within  stct,  77  of  slat.  1  tj*  2 
Vict,  c.  lOG,  as  an  *^*  inadttjnate  pcrjunnancc  of  eccle- 
siastical duties^ 

Qiune^  whether  reconsccration  is  neccssari/^  win  re  a 
church  is  pulled  down  Jor  the  iiurpose  oj'btint;  nbuilty 
and  is  rtbuilt  on  the  lines  of  the  old  structure. 

This  was  an  appeal  from  a  decree  of  the  Court  of 
Arches,  pronounced  by  Sir  K.  J.  Phillimore  on 
^Iny  2,  iJSOS,  in  a  cause  of  the  office  of  the  judge 
pnimoted  by  the  Bishop  of  Winchester  (the  present 
respondent)  against  the  Kov.  Lf.'wia  Kugg  (the  pre- 
sent appellant),  a  clerk  in  ht»ly  orders,  the  per- 
petual curate  aud  incumbent  of  Ecchinswell-cuiu- 
Sydniunton,  in  the  county  of  Suuthanipton,  diocese 
of  Winchester  and  provinc'  of  Canterbury,  for 
having,  witliin  two  years  t!icn  last  past,  offended 
against  the  laws  cedes iastic:il  by  having  omitted  to 
piTfomi  or  provide  for  tlie  i?.Tforniance  of  public 
Divine  service  a<  jirescribed  i.i  :lie  Book  of  Common 
]*raver  and  Administration  of  t!u'  Sacraments,  and 
other  Rites  and  Ceremonies,  according  to  the  use  of 
the  Church  of  Enghmd,  in  tlu;  church  or  chajKil  of 
St.  Mary,  Sydmonton,  on  Sundays  May  12th,  19th, 
2«;th,  and  June  2nd,  1}S(;7.  Tlie  cause  came  before 
tiie  Arches  Court  of  Canti-rbury  by  letters  of 
reciuest  from  the  Bishop  of  Winchester,  in  accord- 
ance with  the  Act  for  the  l.ttcr  enforcing  Church 
Discipline  (3  &  4  Vict.  c.  8«'). 

The  present  appellant  (th'.-n  defendant)  appeared 
under  protest  to  the  jurisdiction  of  the  Arches  Court, 
alleging  that  his  omission  to  ]>erform  Divine  service 
in  the  church  of  St.  Mary,  Sydmonton,  was  no  offence 
against  the  laws  ecclc3ia>tie:!l  under  the  Church 
Discipline  Act;  that  proc«.edings  ought  to  have 
been  taken,  if  at  all,  under  the  provisions  of  stat. 
1  &  2  Vict.  c.  lOG,  more  e^iKvially  those  contained 
in  ss.  77,  100  of  that  Act ;  tliat  the  church  of  St. 
Mary,  Sydmonton  was  an  unconsecrated  building, 
having  been  rebuilt  on  the  site  of  an  old  uncon- 
secrated  building,  or  oratory,  by  Mr.  Kingsmill, 
without  a  faculty,  and  the  ceremony  of  consecration 
performed  by  the  Bishop  of  Winchester  ha'ving  been 
illegal,  as  against  the  will  of  Mr.  Kugg,  and  subject 
to  other  objections  ;  and  that  he  had  on  the  Sundays 
named  above  perfonned  two  full  sen'ices  in  the 
parish  church  of  Ecchinswell-cum-Sydmonton,  dis- 
tant only  about  two  miles  from  the  church  of  St. 
Mary,  Sydmonton. 

Un  Feb.  o,  18<;s,  the  Dean  of  Arches  overruled 
this  i)rotest,  on  the  grounds  that  sect.  77  of  the 
Stat.  1  &  2  Vict.  c.  100,  enacting,  **  That  whenever 
the  bishop  shall  sec  reason  to  believe  that  the 
ecclesiastical  duties  of  any  beneJice  arc  inadequately 
IK'rformed,  it  shall  be  lawful  for  him  to  issue  a  com- 
r.iission  '*  to  certain  jversons  therein  named,  and  on 
their  making  a  report,  to  tnke  certain  measures,  in 
no  way  bound  the  bii-hop  to  take  this  course,  Isut 
tl:at  the  present  case  was  properly  l>efore  the  court 
under  the  provisions  of  the  Church  Discipline  Act ; 
that  the  church  rf  St.  Marv.  Svdmonton,  was  dulv 
consecrated,  and  that  the  n<in-pcrformance  of  the 
service  as  alleged,  was  an  ecelesiastical  offence,  over 
which  the  Bishop  of  Winehettor  had  jurisdiction, 
and  that  the  court,  by  virtue  of  the  letters  of 
request,  had  also  jurisdiction  in  the  matter. 

The  articles  on  behalf  of  the  promoter  (the 
Bishop  of  Winchester)  allowed  as  follows :  That  by 
the  con:mon  ecclesiastical  law  of  the  realm,  and  by 
tlie  Stat.  13  &  14  Car.  2,  c,  i,  s.  2,  every  clerk  in 
Holy  Orders  of  the  United  Church  of  England  and 
Ireland  is  bound,  on  every  Sunday  in  the  year, 
to  perform,  or  provide  for  the  performance  of  public 
divine  service,  as  prescribed  in  the  Book  of  Com- 
mon Prayer,  and  Administration  of  the  Sacraments 
Mad  other  lUtea  and  Cercuiouies,  accoiiUng  \o  X^q 


use  of    the  Church    of   England,  in   every  con- 
secrated   church   or  chapel    of    the  ecclesia.«ticad 
parish  or  benefice  of  which  he  is  the  incumbenL 
That  the  defendant  (!klr.  Rugg),  a  clerk  in  EiAj 
Orders,  was  in  1852  lawfully  licensed  to  be  the 
perpetual  curate  aud  incambent  of  Ecchinsirell- 
cum- Sydmonton,  and  has  continued  to  be  so  up  to 
the  ])resent  date  ;  that  the  said  perpetual  curacy  and 
benefice  consists  of  two  ancient  paxx>chiai  chapdriei, 
now  and  for  many  years  past  known  by  the  respec- 
tive names  of  Ecchinswell  and  Sydmonton.  in  each 
of  which  has  been  from   time   out    of    mind  a 
consecrated  church  or  chapel,  to  wit,  the  church 
or   cha])el,     of    St.   Lawrence,    Ecchinswell,  and 
the  church  or  chapel  of    St.  Mary,   Sydmonton; 
that    such    ancient    parochial    chapclries   up    to 
18th  Aug.   li>52,   belonged    for    all    ecclesiastical 
purposes   to    the  vicarage  and    parish  church  of 
Kingsclere,  but  were  separated  therefrom  by  aa 
Order  in  Council    bearing   date    ISth  Aug.  1^J^ 
and  !iince  that  date  have  been  and  are  a  sepantB 
parish  for  ecclesiastical  purposes,  and  a  perpetul 
curacy  and  benefice,  by  the  name  or  style  vf  tin 
I>crpetual  curacy  of  Ecchinswell-cum-Sydniooioa; 
that  the  defendant  has  offended  against  the  siid 
conmion  law  ecclesiastical  and  the  said  statute  bj 
omitting  to  perform  or  to  provide  for  the  perfonn- 
ance  of  public  divine  service,  as  above  prescribed, 
in  tile  said  church  or  chapel  of  St.  Mary,  SydmoDton, 
on  Sundays  May  12th,  lOtb,  2Gth,  and  June  I'od, 

isn7. 

To  these    charges  the  defendant  made  annra; 
alleging  as  follows :   That  such  omission  as  ibore 
set  out    is    no  offence  against  the  common  liv 
ecclesiastical,  or  the  statute  law  of  this  realm ;  thB 
by  the  common  ecclesiastical  law,  and  by  the  FtiL 
1  Eliz.  c.  2,  and  13  &  14  Car.  2,  every  minister  is  booni 
to  read  the  morning  and  evening  prayers  upon  eTCir 
Sunday  (being  jiresent  and  not  otherwise  reasonaUw^ 
hindered)  in  the  parish  church  or  chapel  where  1» 
ministers  ;  but  that  he  is  not  bound  to  perform  nun 
than  two  full  services  in  one  day,  or  to  read  the 
morning  and  evening  prayers  in  any  private  chtpcl 
or  oratory,  or  other  place  of  public  worship  (wte* 
there  are  two  or  more  places  of   public  wonhip), 
and  where  he  is  unable  from  want  of  endowments 
other  funds  (as  in  this  case)  to  maintain  a  cnnt^t 
or  to  provide  for  such  additional  services,  eia 
were  such  other  place  a  consecrated  building,  ui 
therefore,  from  inability  to  perform  impossibilitiei> 
he  is  not  guilty  of  any  ecclesiastical  offence ;  thit 
the  said  Church  of  St.  Mary,  Sydmonton.  at  the 
date  of  the  Order  in  CouncU  (Aug.  18,  1W2)  wH 
u  neon  secreted,  and  that  the  ceremony  of  consecn- 
tion  perfonned  by  the  bishop  (Aug'  17, 1665)  «• 
illegal  and  invalid,  for  the  reasons  stated  in  the 
protest  above ;  that  the  said  order  in  council,  recoff- 
nising  the  existence  of  a  chapel  and  chapel-yard  it 
Sydmonton,  was  issued  upon  mistaken  informatioD. 
as  there  was  neither  chapel  nor  chapel-yard,  vst 
building    of    any    kind    which    tho    law   of  the 
land  or  any  ecclesiastical  jurisdiction  could  take 
notice  of,  or  recognise  as  eitlicr  a  parish  church  or 
chapel ;  that  the  said  church  of  St.  Mar}"  w«,  ia 
effect,  the  private  chapel  of  Mr.  Kingsmill,  vitb-     < 
out  a  right  of  access  to  it  except  by  favour  of  ^* 
Kingsmill ;    that  he  (the  defendant)    did  on  the 
Sundays  referred  to  iK^rform  two  full  sorvicca  in 
the  parish  church  of  Kcchinswell-cuni- Sydmonton; 
that  as  the  parish  church  of  Ecchinswell  is  the 
only  presentative  and    fully  constituted  parochial 
church  upon  the  benefice  in  which  aluue  all  the 
diviue  offices  of  the  church  can   be '  legally  pe^ 
formed,  and    in   consequence    of  the  doubts  and 
uncertainties  as  to  the  so-called  church  of  St.  Maiyi 
Sydmonton,  and  the  absence  of    endowment  and 
voluntary  offerings,  the  defendant  was  boond  to 
^  \pxsi  Ihj^  two  full  services  in  the  church  at  Eccfaio*- 


MAOISTEATES*  OASES. 


815 


Pair.  Co.] 


Ruoo  V.  B18UOP  OF  Winchester. 


[Fbjy.  Co. 


ell,  particularly  since  a  service  at  Sjdmonton 
oald  necessitate  the  extinguishing  of  one  service 
'  Ecchinswellf  and  thus  leave  nine-tenths  of  the 
ttifthioners  without  the  advantage  of  the  two 
enrices,  EcchinaweU  Church  being  two  miles  nearer 
0  the  bulk  of  the  parishioners  than  Sydnionton, 
Old  the  church  at  Sydmonton  being  chiefly  for  the 
icoomniodation  of  the  Kingsmill  family  and  their 
lerrants,  for  whom  accommodation  was  also  provided 
in  the  chancel-pew  of  the  church  at  Ecchins  well;  that 
it  would  be  highly  injurious  to  defendant's  health 
to  attempt  a  third  service ;  that  the  net  value  of  the 
benefice  does  not  exceed  80/.  per  annum  or  there- 
iboats,  and  that  the  bishop,  before  consecrating  the 
cfaorch  at  Sydmonton,  was  bound  to  require  the  lay 
impropriator  of  Sydmonton  to  provide  an  adequate 
endowment,  or  make  other  provision  for  the  sup- 
port of  the  services. 

On  2od  May  18Gd  the  judge  of  the  Arches  Court 
(Sir  R.  J.  Phillimore)  gave  judgment :  (See  18  L.  T. 
Bep.  N.  S.  48G ;  L.  Rep.  2  Adm.  &  Eccl.  247 ;  37 
L  J.  8.3,  Eccl.) 

He  held  that  whether  the  old  church,  occupying 
die  lite  of  the  new  one  built  in  1853,  had  been 
eoosecrated  or  not  was  unnecessary  to  be  con- 
Jidered.'  The  Order  of  CouncU  of  Aug.  1852,  sever- 
ing the  chapelries  of  Ecchinswell  and  Sydmonton 
bom  Kingsciere,  and  forming  them  into  a  separate 
pirish  for  ecclesiastical  purposes,  recites  **that 
tee  is  in  each  of  the  said  chapelries  a  church 
or  chapel,  that  of  Ecchinswell  being  nearly  two 
nilet,  and  that  of  Sydmonton  about  three  miles 
from  the  parish  church  of  Kingsciere ;"  and  further, 
'*that  each  of  the  chapelries  has  its  own  church- 
mffdens;  tliat  the  tithe-rent  charge  of  Ecchinswell 
m  commuted  at  60/.,  and  that  of  Sydmonton  at 
SO/.  8«.  (id.,  and  that  the  fees  of  both  chapelries 
•we  2/."  And  these  recitals  in  the  Order  in 
Council  furnish  evidence  that  the  court  is  bound  to 
joeept,  80  far  as  they  affect  the  question  before  it. 
Hiat  the  church  was  in  fact  duly  and  legally  con- 
secrated by  the  bishop,  and  the  validity  of  that 
sonsecration  had  been  determined  by  the  Privy 
CoancU :  (Ruf/g  v.  KingamiU,  18  L.  T.  liep.  N.  S.  94  ; 
LBep.  2  Priv.  Co.  50.)  That  in  the  case  of  an 
ncumbent  having  a  parish  consisting  of  two  bene- 
■cei  with  a  chapel  or  church  in  each,  it  is  not  com- 
?Hent  to  the  incumbent  to  perform  service  in  one 
^y*  but  where  means  are  insufficient  for  the 
lOformance  of  full  (i.e.,  morning  and  evening) 
Wee  in  both,  there  must  be  one  service  every 
widay  in  each  church.  That  the  bishop  has 
■Shtly  exercised  his  discretion  as  ordinary  in  order- 
ly here  alternate  morning  and  evening  services  in 
^  two  churches,  and  that  therefore  the  defendant 
Inst  be  monished  to  obey  the  direction  of  the  ordi- 
K17.    And  he  condemned  the  defendant  in  costs. 

This  decree  was  the  subject  of  the  present 
»peal. 

The  api>ellant  (the  Rev.  Lewis  Rugg)  in  person. 
•The  recitals  to  the  Order  of  Council,  referred  to 
the  judgment  of  Sir  R.  J.  Phillimore,  importing 
at  at  the  date  of  the  order  a  chapel  and  chapel- 
rd  existed  at  Sydmonton,  are  erroneous.  The 
atals,  at  any  rate,  are  not  conclusive  evidence  of 
J  fact.  In  H  V.  Greene,  G  Ad.  &  Ell.  548,  it  was 
id  that  the  fact  that  a  place  is  called  in  the 
ledule  of  a  statute  a  '*  borough"  is  not  conclusive 
dence  that  the  place  was  a  borough  before  the 
tnte.  The  old  chapel  standing  on  the  site  of 
s  present  church  of  St.  Mary,  Sydmonton,  was 
Jed  down 'and  rebuilt  in  1853  by  Mr.  Kingsmill 
Jiout  a  faculty.  Even  if  the  old  chapel  had  been 
iMcrated,  yet,  having  been  pulled  down  and  re- 
It,  it  ought  to  have  been  reconsecrated :  {Battis- 
\be  ▼-  Ecej  7  L.  T.  Rep.  N.  S.  697.  See,  however, 
rioer  y.  JUaeh^  SG  L.  J.  2G,  Priv.  Co.)    And  it  was 


not  competent  to  the  bishop  to  consecrate  this  new 
church,  erected  in  1853,  a  parish   church  already 
existing  in  the  benefice,  no  endowment  having  been 
provided,  and  a  period  of  sixteen  years  and  up- 
wards  from   the  demolition  of   the  old    building 
and  of  thirteen  years  from  the  date  of  the  Order  in 
Council  having  elapsed.    The  ceremony  of  conse- 
cration performed  by  the  Bishop  of  Winchester  was 
invalid  for  the  above  reasons,  and  because  it  was 
against  my  will.    [By  the  Court. — You  are  pre- 
cluded by  the  Order  in  Council  from  arguing  as  to 
the  necessity  for  consecration.]     Having  i)erformed 
the  morningand  evening  services  on  the  days  specified 
in  the  parish  church,  I  have  complied  with  the 
requisitions  of  stat.  13  &  14  Car.  2,  c.  4,  and  am  not 
chargeable  with  any  dereliction  of  duty  whatever. 
[Lord    VVestbuby. — Do  you    then    contend    that, 
being   presented    to    a   benefice   containing   two 
churches,  you  were  entitled  to  choose  in  which  you 
would  do  the  service  ?]    Yes.    [Lord  Wkstbdry.— 
The  Act  of  Uniformity  of  Car.  2  would  require  you 
to  do  a  full  morning  and  evening  service  in  each  of 
these    two  churches.]    This    omission    is  not  an 
*'  offence  against  the  laws  ecclesiastical "  within  the 
Church  Discipline  Act  (3  &  4  Vict.  c.  86)  ;  e,  g.,  had 
I  violated  the  canon  109  by  "evil  living,"  I  should 
have    been    amenable    to    criminal  process  under 
sect.    23  of  that  Act,  but  the  omission  of  duty 
alleged  can  only  give  a  civil  claim  against  me. 
[Lord  CuELMSFORD. — If   the   bishop   had    lawful 
authority  to  command   you  to    do    this    service, 
your  disobedience  constitutes    an  offence  against 
the  laws    ecclesiastical.     The  question    must   bo 
whether  the  bishop  had  authority.]    If  at  all,  I 
am  amenable  only  to  proceedings  under  sect.  77 
of  sUt.  1  &  2  Vict.  c.   106.    The  bishop,    under 
this  section,  could  have  issued   a  commission  to 
have  inquired  whether  the  ecclesiastical  duties  of 
the  benefice  were    "  inadequately  performed,"  and 
he  ought  to  have  taken  this  course.    The  abovo 
and  sect.  109  of    the  same  statute  preclude  the 
bishop  from  proceeding,  in  a  case  like  this,  under 
any  other  statute.     Assuming  the  bishop  to  havo 
had  jurisdiction  over  the  ancient  building  and  not 
to  have  lost  such  jurisdiction  by  its  demolition  with- 
out a  faculty ;  under  these  circumstances  the  Eccle- 
siastical Court,  having  jurisdiction  over  the  ancient 
footway  leading  into  the  said  building,  and  that 
footway  having  been  closed  up,  it  became  the  duty 
of  the  court  below  by  its  judgment  to  order  the  said 
footway  to  be  re-opened  before  admonishing  me  to 
perform  service  in  the  building.    And  the  judge  of 
the  court  below  was  wrong  in  proceeding  to  the 
hearing  of  the  suit,  notwithstanding  my  application 
for  a  postponement    until    the  bishop  should  be 
examined,  for  I  thus  lost  the  benefit  of  his  Lord- 
ship's testimony. 

Dr.  Deane,  Q.  C.  and  Dr.  Swabeg,  for  the  respon- 
dent, argued  that  the  appellant  being  the  incumbent 
of  a  benefice  consisting  of  two  distinct  districts  or 
chapelries,  in  each  of  which  there  is  a  consecrated 
building,  church,  or  chapel,  is  bound  by  law  to 
perform  Divine  service  in  each  building  every 
Sunday  ;  and  he  has  no  right  to  choose  in  which  he 
will  do  the  service  and  leave  the  service  entirely 
undone  in  the  other.  The  reasons  assigned  by  the 
appellant  for  his  omission  of  duty  are  quite  insuffi- 
cient. 

The  appellant  replied. 

Ciar,  adv.  vult, 

Dec,  23. — ^Their  Lordships  delivered  the  fol- 
lowing judgment :— The  appellant  in  this  case 
is  the  Incumbent  of  the  benefice  of  Ecchin- 
swell-with-Sydmonton,  in  the  county  of  Southamp- 
ton, and  he  appeals  irom  a  aenteivc:^  Cil  XJoft  Ks^^s^^ 
Court,  pronouDceOL  Vn  «i  <^^QiWs^\sA\;\\?9Kj^N»A%'^  ^^^ 
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Clergy  Discipline  Act,  by  which  sentence  the  judge 
declared  that  the  appellant  had  ofifended  against  the 
laws  ecclesiastical  by  not  having  regularly  per- 
formed divine  service  in  the  church  or  chapel  of  St. 
^lary,  Sydmonton,  as  required  by  the  lord  bishop 
of  the  diocese,  and  monishcd  him  to  resume  and 
continue  to  perform,  or  to  provide  for  the  perfor- 
mance of,  public  divine  service,  as  prescribed  in 
the  Book  of  Common  Prayer,  in  the  said  church  or 
chapel  of  St.  Mary,  Sydmonton,  and  further  con- 
demned him  in  costs.  It  appears  that  Ecchinswell 
and  Sydmonton  were  two  ancient  chapelries  belong- 
ing to  the  vicarage  of  Kingsclere,  with  a  church  or 
chapel  in  eacli  of  the  chapelries,  each  chapelry  being 
nUo  a  separate  parish  for  all  civil  purposes ;  and  in 
the  year  1852  a  proposal  or  scheme  for  the  union  of 
the  two  chapelries  into  a  separate  parish  and  bene- 
tice,  and  for  their  separation  from  the  vicarage  of 
Kingsclere,  was  set  on  foot  by  the  Bishop  of  Win- 
chester, under  the  provisions  of  the  1  &  2  Vict, 
c.  106,  and  the  2  &  3  Vict.  c.  43.  This  scheme  was 
certified  by  the  Archbishop  of  Canterbury  to  the 
Queen  in  Council,  and  all  necessary  consents  having 
been  given,  it  was  ultimately  approved  of  by  Her 
^lajesty  in  Council,  and  became  binding  lender  the 
Acts  rt^f erred  to.  By  this  scheme  it  was  provided 
that  the  two  chapelries  of  Ecchinswell  and  Sydmon- 
ton should  be  separated  from  the  vicarage  of  Kings- 
clere. and  be  united  so  as  to  form  together  a  separate 
parish  for  ecclesiastical  purposes,  and  a  perpetual 
curacy  and  benefice,  by  the  name  or  style  of  the 
]K.Tpetual  curacy  of  Lcchinswell-with-Sydmonton. 
That  the  proposed  separate  parish  and  benefice 
should  be  subject  to  the  same  ecclesiastical  juris- 
diction as  the  said  vicarage  of  Kingsclere,  and  the 
incumbent  of  such  separate  parish  and  benefice 
should  have  exclusive  cure  of  souls  within  the  limits 
of  the  same.  That  two  churchwardens  should  be 
annually  chosen  in  the  customary  manner,  and  at 
the  time  when  churchwardens  are  usually  appointed, 
in  and  for  each  of  the  said  cha|)elrie8 ;  and  every 
person  so  chosen  should  be  duly  admitted,  and 
should  do  all  things  pertaining  to  the  office  of 
churchwarden  as  to  ecclesiastical  matters  within 
the  said  chapelries.  That  the  freehold  of  the 
churches  and  churchyards  of  Ecchinswell  and  Syd- 
monton, so  far  as  the  same  might  be  vested  in  or 
belong  to  the  incumbent  for  the  time  being  of  the 
said  vicarage,  and  also  all  the  glebe  lands  of  and 
belonging  to  the  said  vicarage  situate  in  the  said 
chapelries  of  Ecchinswell  and  Sydmonton,  with  the 
appurtenances ;  and  also  (except  as  thereinafter 
mentioned)  all  so  much  and  such  part  of  the  tithe 
rentcharges  or  other  payments  or  compositions  for 
or  in  lieu  of  tithes  belonging  to  the  said  vicarage  as 
arose  and  accrued,  or  were  payable  within  or  in 
respect  of  the  said  chapelries  of  Ecchinswell  and 
Sydniontuu,  should  belong  and  be  attached  to  the 
said  proposed  separate  benefice  of  Ecchinswell- with- 
Sj'dmonton  for  ever,  and  be  held,  received,  and 
enjoyed  by  the  incumbent  thereof  for  tlie  time  being, 
accordingly.  That  the  parishioners  uf  Ecchinswell 
and  Sydmonton  should  be  liable  as  theretofore  to 
the  expenses  of  repairing  and  maintaining  their 
respective  churchos,  and  the  other  expenses  inci- 
dental to  the  due  performance  of  divine  service 
therein  respectively,  and  should  be  exempt  from  all 
rates,  charges,  and  assessments  to  be  made  fur  or  in 
respect  of  the  xiurish  cliurcliof  Kingsclere  aforesaid, 
or  for  or  in  respect  of  any  other  cliurch  or  chapel 
situate  elsewhere  than  within  the  limits  of  the  said 
proposed  separate  parish.  That  the  patronage  or  right 
of  nomination  of  or  to  the  said  proposed  separate  bene- 
fice of  Ecchinswell-with-Sydmonton  should  be  and 
remain  in  the  vicar  of  the  said  vicarage  and  parish 
church  of  Kingsclere  for  the  time  being  and  his  suc- 
cessors for  ever.  That  the  parishioners  of  Ecchins- 
well  and  Sydmonton  should  be  entitled,  as  lh^ie\.(>- 


fore,  to   acoonunodation  in  tlieir  said   re»pectire 
churches,  but  should  not  henceforth  be  entitled  to 
any  accommodation  in  the  parish  church  of  Kinjv- 
clere.      It    is   enacted    by   the    statutes   alreadj 
mentioned,  that  a  scheme  thus  approved  of.  and 
made  an  order  in  council,  shall  come  into  operaiioa 
forthwith,  and  be  binding  on  all  persons  whatsoever, 
whether  the  benefice  or  benefices  thereby  affected 
be  or  be  not  racant.    Shortly  after  the  date  of  the 
order  in  council,  the  aiipellant  became  the  incum- 
bent of  the  parish  or  benefice  thus  created.    Tlie 
church  at  Sydmonton  was  at  this  time  pulled  dovs 
for  the  purpose  of  being  rebuilt,  and  it  was  rebaib 
on  the  lines  of  the  ancient  structure  in  ISo^   It 
appears  that  from  the  year  in  wliich  the  ricw  chnreh 
at  Sydmonton  was  opened  for  divine  worship.  wHil 
1863,  service  was  performed  in  the  church  by  tki 
appellant.    Some  doubt  then  arose  whether  the  w 
building  required  reconsecration ;  and  the  appdliM 
taking  advantage  of  this  doubt,  closed  the  chmd^ 
and  refused  his  consent  to  its  being  reconsecrttei 
To  such  an  extent  was  his  perverse  conduct  canidt 
that  on  the  day  appointed  for  the  consecration,  th 
17th  Aug.  18C5,  he  caused  the  door  of  the  chnrdito 
be  locked,  carried  away  the  key,  and  refused  tote 
present  at  the  ceremony.    There  can  be  no  joitii- 
cation  or  excuse  for    such  conduct.     If  the  nev 
church  required  reconsecration   (which,  as  it  wa 
built  on  the  site  of  the  old  church,  may  well  br 
doubted)  (see  Parker  v.  IjeacK  3G  L.  J.  2i?,  Friv.  Ca.^ 
it  was  the  duty  of  the  appellant  to  hiive  promolri 
and  assisted  such  reconsecration.     The  appellut 
has  since  contended  that  the  consecratiin  is  innbl 
as  it  took  place  without  his  consent,  and  ereo 
against  his  protest.    But  their  Lordships  entfftai 
no  doubt  that  even  assuming  reconsecration  to  but 
been  necessary,  the  appellant  having  recard  to  thi 
site  of  the  building,  the  purpose  for  which  it  vii 
erected,  and  the  provisions  of  the  onler  in  connd 
was  not  in  a  ]K>sition  to  have  refusetl  his  asjent* 
the  consideration.    In  the  consideration  of  thiscWi 
therefore,  the  church  at  Sydmonton  nmstbetakn 
to  be  a  lawfully  consecrated  church.  On  the  5th  Mifi 
18G7,  the  api)ellant  gave  public  notice  in  the  chad 
at  Sydmonton  that  there  would  be  no  more  terria 
in  that  church ;  and  for  the  two  following  SoDdan 
divine  service  was  not  performed  in  it.    Compluit 
having;  been  made  to  the  Bishop  of  Winchester. hb 
on  the  23rd  May,  18G7,  by  a  letter  from  his  secrttiiT 
to  the  appellant,  desired  to  know  whether  the  inf*- 
mation  he  had  received  was  correct,  and,  if  Mi<* 
what  ground  he  had  suspende<l  the  service.    Totks 
letter  the  appellant  on  the  l*7th  May.  1S07.  PepW 
in  these  terms :  — ••  In  answer  to  your  fetter  adilrearf 
to  me  at  the  retiuestof  the  Bishop  of  Windiifiter.! 
have  to  infonn  you  that  I  have  discontinued  dv 
service  at  Sydmonton.  and  have  returned  to  ih<t«i 
full  services  in  the  church  at  Ecchinswell  a*p^ 
formed  by  me  during  the  first  four  years  of  BIJ 
charfre  of  this  parish.    I  think  I  shall  host  dischar? 
my  duty  to  my  parishioners  generally  l«y  ^henrttW 
to  thr  two  full  services  (morning  and  i-vonini:)  heU 
and  that  this  will  be  more  strictly  in  acconla>tf 
with    the  requirements    of  both  the  ci^nmion  vA 
ecck'siastical  law,  than  having  only  one  service  hi* 
in  order  tliat  there  may  be  one  in  a  buiUlinf!  vhifk 
I  cannot  recognise  as  ever  having  boen  lavfultr 
consecrated,  and  for  the  sake  meri'Iy  of  one  fanilf 
(not  much  resident)  and  their  immeiliate  di*peniientt» 
when  the  great  bulk  (more  than  nine-ienths)  of  oy 
parisliioners  live  nearer  to  Ecchinswell  church,  »'hW 
thev  can  better  and  more  convenientlv  attend  ihtt 
by  having  to  co  out  of  their  way  a  mile  or  two  nwK 
distant  to  Sydmonton  House.**    The  following  letter 
dated  the  abth  iMay,  1857,  was  then  written' by  the 
bishop*s  secretaries  to  the  appellant : — •*  We  h»** 
laid  your  letter  of  the  27th  before  the  Bishop  flf 
,  Winchester,     We  ore  desired   to  sute  thst  the 
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[shop  requires  you  to  resume  the  service  at  Syd- 
lonton  church  on  Sunday  next,  and  to  coiiti'iue  the 
^rformance  of  such  service  in  future  ;  and  we  beg 
I  Add  that  we  have  forwarded  a  copy  of  this  letter 
» the  churchwanlen,  and  requested  him  to  inform 
le  bishop  whether  his  order  is  complied  with." 
be  following  is  the  reply  of  the  appellant  to  the 
pder  of  the  bishop;— "Ecchinswell,  Slst  May, 
J67.  In  reply  to  your  communication  of  yesterday 
t>in  the  Bishop  of  Winchester,  I  beg  to  inform  his 
ordship  that,  with  all  due  deference  to  his  authority, 
•ec  neither  the  necessity  nor  the  obligation,  under 
dating  circumstances,  of  performing  divine  service 
i  Sydmonton,  and  it  is  not  my  intention  to  resume 
le  service  there  until  every  impediment  be  removed 
nd  the  church  (so  called)  has  been  judicially 
ecided  to  be  lawfully  consecrated.  I  have,  more- 
Ter  to  inform  you  that  there  is  no  churchwarden 
t  Sydmonton,  and  therefore  no  need  to  wait  for  a 
cply  to  nny  copy  of  a  letter  or  request  to  such  to 
mow  whether  his  Lordship's  order  has  been  complied 
rith  or  not.'*  The  bishop,  finding  that  the  appel- 
lut  had  determined  to  continue  to  keep  the  church 
It  Sydmonton  closed,  and  to  disregard  his  order 
flttt  the  service  in  it  should  be  resumed,  instituted  a 
nit  tgninst  the  appellant  in  the  Arches  Court  of 
Csnterbury,  under  the  provisions  of  the  Clergy 
Dbcipline  Act  (3  &  4  Vict.  c.  8G).  The  letters  of 
ssqaest  stated  that  the  appellant  was  charged  with 
living  offended  against  the  laws  ecclesiastical  by 
living  omitted  to  perform  or  to  provide  for  the 

Crformance  of  public  divine  service  as  prescribed 
the  Bor)k  of  Common  Prayer,  and  administration 
of  the  sacraments  and  other  rites  and  ceremonies, 
in  the  church  of  St.  Mary,  Sydmonton,  on  four  suc- 
Misive  Sundays,  in  the  months  of  May  and  June, 
1^67,  and  therefore  prayed  that  a  citation  might  be 
iisued  to  him  to  appear  to  answer  to  certain  articles, 
^  to  be  administered.  The  appellant  appeared 
■Oder  protest,  and  by  an  act  or  petition  objected 
ifeat  by  virtue  of  divers  provisions  contained 
B  1  &  2  Vict.,  c  106,  and  more  particu- 
■riy  in  sections  77  and  109,  the  court  had 
>o  jurisdiction  to  administer  articles  to  him  for 
he  alleged  offence  of  omitting  to  pcrfonn  or  provide 
^  the  performance  of  public  divine  service  in  the 
tUeged  church  of  St.  Mary,  Sydmonton ;  that 
ht  building,  called  the  church  of  St.  Mary,  Syd- 
monton, is  not  a  church  as  falfcly  suggested ;  that 
n  illegal  ceremony  of  consecration  had  been  per- 
EpRned  within  tho  building;  that  the  appellant 
PjBrformed  two  full  services  in  the  parish  diurch  of 
Bodiiuswell-with-Sydmonton  on  the  Sundays  men- 
ttoned  in  the  letters  of  request,  and  that  by  reason 
of  the  premises  the  court  had  no  jurisdiction  to 
BBtertain  a  suit  to  compel  him  to  answer  articles 
^  not  performing  divine  service  in  the  building. 
£he  Dean  of  the  Arches  overruled  the  protest, 
deddmg  that  the  offence  charged  was  an  ecclesi- 
2|^cal  offence  cognisable  under  the  provisions  of 
^  8  &  4  Vict.,  c.  86,  and  assigned  the  appellant 
■^^>pear  absolutely.  Articles  were  accordingly 
^IJiMigfat  in,  which  charged  the  appellant  with  having 
fended  against  the  common  ecclesiastical  law  of 
^  realn).  and  the  statute  13  &  14  Car.  2,  c.  4,  s.  2, 
^  omitting  to  perform  divine  service  in  the  church 
^  St.  Mnry,  Sydmonton,  at  the  times  mentioned, 
|tld  copies  of  the  before-mentioned  letters  between 
Qe  bishop's  secretaries  and  the  appellant  were 
^nexed  to  and  made  part  of  the  articles.  The 
Htwer  to  the  articles  principally  consisted  of  a 
eoial  of  any  liability  on  the  appellant  to  perform 
dj  divine  service  in  St.  Mary,  Sydmonton,  on  the 
round  of  its  being  an  unconsecrated  building,  and 
juctification  for  the  omission  charged,  by  reason 
f  his  having  performed  two  full  services  in  the 
mrch  of  Eoshinswell.  The  Dean  of  the  Arches 
sld  that  the  bishop  had  rightly  exercised  his  dis- 


cretion in  commanding  the  appellant  to  perform 
divine  service  in  the  church  at  Sydmonton,  and 
admonished  him  to  obey  the  directions  of  his  ordi- 
nary. Upon  the  hearing  of  the  appeal  from  this 
judgment,  the  appellant  in  person  urged  various 
objections,  some  of  which  were  of  an  extremely 
frivolous  character.  He  insisted  upon  the  illegality 
of  the  consecration  of  the  church  at  Sydmonton, 
for  which  objection,  as  already  shown,  there  is  no 
foundation.  He  also  objected  that  an  ancient  foot- 
way or  entrance  to  the  church  had  been  stopped  up 
by  the  patron,  and  a  more  circuitous  road  provided, 
and  that  it  is  by  sufferance  of  the  patron  only  that 
the  former  approach  can  be  used.  It  is  clear  that 
no  defence  against  the  present  charge  can  be  rested 
upon  this  circumstance.  If  there  has  been  any 
improper  obstruction  of  a  right  of  way  to  the 
church,  the  appellant  has  his  appropriate  remedy. 
But  the  appellant  principally  rested  his  defence  to 
the  proceedings  against  him  upon  the  ground  that 
there  being  two  churches  or  places  of  public  worship 
in  the  parish  of  Ecchinswell-with-Sydmontoo,  he 
had  a  right  to  shut  the  church  against  the  parishioners 
of  Sydmonton,  if,  in  his  discretion,  he  considered  it 
more  expedient  to  confine  the  public  worship  in  the 
parish  to  the  church  at  Ecclunswell.  The  question 
is  whether  by  so  acting  and  persevering  in  keeping 
the  church  at  Sydmonton  closed  in  disobedience  to 
the  order  of  the  bishop,  he  has  committed  an 
ecclesiastical  offence.  The  duty  of  the  appellant  is 
thus  stated  in  the  1st  article:  That  by  the  common 
ecclesiastical  law  of  the  realm,  and  by  the  statute 
13  &  14  Car.  2,  c  4,  §.  2,  every  clerk  in  holy  orders 
of  the  United  Church  of  England  and  Ireland  is 
bound  on  every  Sunday  (otherwise  called  Lord's 
day)  in  the  year  to  perform  or  provide  for  the  per- 
formance of  public  divine  service,  as  prescribed  in 
the  Book  of  Common  Prayer,  and  administration  of 
the  Sacraments  and  other  rites  and  ceremonies, 
according  to  the  use  in  the  Church  of  England,  in 
every  consecrated  church  or  chapel  of  the  ecclesias- 
tical parish  or  benefice  of  which  he  is  the  incumbent 
It  appears  to  their  Lordships  that  the  Act  of 
Uniformity  (18  &  14  Car.  2)  does  not  apply  to  this 
case,  and  that  it  is  not  a  duty  imposed  by  that  Act 
upon  an  incumbent  who  has  two  churches  or  places 
of  public  worship  within  his  parish  to  perform 
divine  service  in  both  of  them.  The  words  of  the 
Ace,  "  Eyery  church,  chapel,  or  other  place  of  public 
worship  within  the  realm  of  England,"  must  be  read 
in  each  church,  &c,  in  and  for  which  there  is  a 
distinct  minister.  The  appellant  cannot,  therefore, 
be  said  to  have  offended  against  the  Act  of 
Uniformity  by  confining  the  performance  of  morn- 
ing and  eyening  service  to  one  of  the  churches  in  his 
parish,  and  not  providing  for  the  same  services  in 
the  other  chureh,  there  being  nothing  in  the  Act 
requiring  him  to  employ  a  curate,  in  order  that  the 
services  may  be  duly  performed  in  both  churches. 
But  the  question  is,  whether  the  appellant  was  not 
bound  by  the  common  ecclesiasticid  law  (to  use  the 
language  of  the  articles)  '*  to  perform  or  to  provide 
for  the  performance  of  public  divine  service  in  every 
consecrated  church  or  chapel  of  the  parish  or  bene- 
fice of  which  he  is  the  incumbent."  If  so,  the  article 
which  charges  an  offence  against  the  common 
ecclesiastical  law,  and  also  against  the  statute 
13  &  14  Car.  2,  will  be  good,  although  the  offence  is 
only  against  the  common  law,  and  not  against  tho 
statute,  as  the  latter  allegation  may  be  regarded  as 
mere  surplusage.  There  can  be  no  doubt  that  the 
order  in  council  which  united  the  chapelries  of 
Ecchinswell  and  Sydmonton  into  a  separate  parish 
or  benefice,  intended  that  there  should  be  two 
churches  (as  they  are  called  in  the  order)  within  tho 
parish,  in  both  of  which  public  worship  should  be 
performed.  This  appears  plainly  from  tbk&\iCQr«v«!\^'^^ 
contained  in  the  ot^^t  ^^  XYkaX  V>Dkft  ^W3^w«x%  ^^ 
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EcchinswcU  and  Sydmonton  should  be  liable,  as 
theretofore,  to  the  expenses  of  repairing;;  and  main- 
taining their  respective  churches  and  the  otlier 
expenses  incidental  to  the  due  performance  of  divine 
service  therein  respectively,"  and  "that  the  i>a- 
rishioners  of  Ecchinswell  and  Sydmonton  shall  be 
entitled  as  heretofore  to  acconmiodation  in  their 
ro:}pective  churches.'*  The  appellant  accepted  the 
benefice  with  a  full  knowledge  that  there  were  two 
churches  or  chapels  within  the  parish  in  which,  by 
the  instrument  creating  the  benefice,  the  duty  of 
using  each  as  a  place  of  religious  worship,  and  per- 
forming some  service  therein,  is  laid  upon  him.  If 
the  question  with  the  bishop  had  been  as  to  the 
nature  and  extent  of  the  services  which  the  appel- 
lant was  bound  to  peform  in  these  churches  respec- 
tively, the  case  might  have  been  attended  with  more 
difficulty.  But  the  appellant  takes  upon  himself  to 
shut  up  the  church  at  Sydmonton,  and  positively  to 
refuse  to  perform  any  divine  service  in  it,  assigning 
reasons  for  this  wilful  neglect  of  the  duty  which  ho 
has  undertaken,  every  one  of  which  is  insufficient, 
and  claiming  the  liberty  of  choosing  which  of  the 
two  churches  in  his  parish  he  will  keep  open  for 
divine  worship,  which,  if  it  were  conceded  to  him, 
would  of  course  equally  enable  him  to  close  the 
church  at  EcchinswcU,  and  perform  the  whole  of 
the  divine  services  in  the  parish  in  the  church  at 
Sydmonton.  If,  then,  the  appellant  has  neglected 
or  refused  to  perform  a  spiritual  duty  which  was 
imposed  upon  him  by  his  induction  into  the  benefice, 
has  he  not  committed  an  offence  against  the  eccle- 
siastical law?  This  in  itself  might  render  him 
liable  to  be  proceeded  against  under  the  Church 
Discipline  Act.  But,  beyond  his  neglect  of  duty, 
he  has  exi)08ed  himself  to  such  a  proceeding  by  his 
contumacioos  refusal  to  obey  the  lawful  order  of 
his  bishop.  The  duty  of  performing  some  divine 
service  in  the  church  at  Sydmonton  having  been 
imposed  upon  the  appellapt,  and  he  having  shown 
his  intention  of  violating  it  by  shutting  up  the 
church  and  giving  public  notice  that  there  would  be 
no  more  service  there,  the  bishop,  in  the  exercise  of 
the  authority  vested  in  him,  made  an  order  upon 
him  to  resume  the  services  in  that  church.  If  the 
appellant  had  entertained  a  sincere  wish  to  do  his 
duty  to  the  parishioners,  he  would  have  consulteil 
the  bishop  as  to  the  best  mode  of  meeting  tiieir 
requirements  and  his  own  obligation ;  but  instead 
of  adopting  this  course  he  defied  the  bishop*s  autho- 
rity under  the  semblance  of  deference  to  it,  and 
denying  the  necessity  and  the  obligation  of  per- 
forming any  divine  service  at  Sydmonton,  expressed 
his  intention  not  to  resume  the  service  there  "  until 
the  church  (so  called)  had  boon  judicially  decided 
to  be  lawfully  consecrated."  The  appellant,  there- 
fore, has  committed  an  offence  against  the  common 
ecclesiastical  law,  by  wilful  neglect  of  duty,  and  by 
wilful  disobedience  to  the  order  of  the  bishop  direct- 
ing him  to  perform  that  duty.  In  his  act  or  protest, 
the  appellant  objected  to  the  jurisdiction  of  the 
court,  upon  the  ground  that  tlie  proceedings  should 
have  hcQH  taken  (if  at  all)  under  the  1  &  2  Vict., 
c.  lOG,  referring  to  sections  77  and  lUD  of  tliat  Act. 
It  may  be  doubted  whetlier  tlie  Act  referred  to  is 
applica1)1e  to  this  case.  By  the  77th  section  it  is 
providird  that  whenever  the  bishop  shall  see  reason 
to  believe  that  the  ecclesiastical  duties  of  any 
benefice  arc  inadequately  performed,  it  shall  be 
lawful  for  him  to  issue  a  commission,  to  be  consti- 
tuted in  the  manner  prescribed :  and  if  the  com- 
missioners report  to  the  bishop  that  in  their  opinion 
the  duties  of  such  benefice  are  inadequately  per- 
formed, he  may  require  the  spiritual  person  holdiiit; 
the  benefice  to  appoint  a  curate.  And  the  lOiUli 
section  enacts,  that  in  every  case  in  which  juris- 
diction is  given  to  the  bishop  of  the  diocese,  or  to 
Mojr  MicbbUbap^  under  the  i-ro visions  of  this  Act, 


and  for  the  purposes  thereof,  aud  the  enforciag  the 
due  execution  of  the  provisions  thereof,  all  other 
and  concurrent  jurisdictions  in  respect  thereof  shall 
wlioUy  cease ;  and  no  other  jurisdiction  in  relatioQ 
to  the  provisions  of  this  Act  shall  be  used,  exer- 
cised, or  enforced,  save  and  except  soch  jurisdictioQ 
of  the  bishop  and  archbishop  under  this  AcL  It 
may  be  open  to  doubt  whether  the  shutting  up  ope 
of  two  cimrches  in  a  parish  where  divine  worrinp 
is  required  to  be  performed  in  both,  comes  withia 
the  meaning  of  the  words  '*  inadequate  performanoe 
of  ecclesiastical  duties,"  and  can  be  dealt  with  u 
falling  under  the  77th  section.  But  assuming  that 
it  mighty  if  the  act  done  involves  an  ecclesiastic^ 
offence,  does  the  100th  section  of  the  1  &  2  Vict, 
c.  lOG,  compel  the  bishop  to  adopt  the  course  pointed 
out  by  the  statute,  not  for  visiting  the  offeace,  but 
for  enforcing  the  proper  performance  of  the  dutiei 
which,  by  reason  of  the  offence,  have  been  iosde- 
quately  performed  ?  The  words  of  the  109th  sectioa 
are,  that  no  other  jurisdiction  in  relation  to  the 
provisions  of  the  Act  shall  be  used.  Therefi^re,  if 
tlic  bisliop  were  proceeding  to  compel  the  appellut 
to  appoint  a  curate,  he  must  have  pursued  thecoune 
prescribed  by  the  Act,  and  have  issued  a  prelimiiisiT 
commission  of  inquiry.  But  his  proceeding  beiag 
for  an  offence  committed  by  the  appellant  againK 
the  common  ecclesiastical  law,  the  jurisdiction  of 
the  court  is  not  taken  away  by  the  lOlUh  sectioi, 
and  the  suit  is  properly  instituted  under  the  Chmch 
Disciphnc  Act.  Their  Lordships  are  of  opinion  thift 
the  appellant,  by  shutting  up  the  church  at  Sjd- 
monton,  and  refusing  to  perform  divine  serviflB 
there,  notwithstanding  the  mandate  of  the  bishop 
has  committed  an  ecclesiastical  offence,  and  th^ 
will,  therefore,  humbly  recommend  to  Her  Majeity 
that  the  judgment  of  the  Arches  Court  shooU  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

Appeal  dismisKd. 
Proctors  for  the  appellant.  Brooks  and  Co, 
Proctors  for  the  respondent,  Moore  and  C«my. 


Dec.  7  and  20,  1868. 

(Present  at  the  hearing :  Lonl  Chancellor  CAim, 
Lord  CuELMSioRD,  Lord  Justice  Selwtn,  aai 
Sir  James  W.  Colvile.) 

Ex  jmrte  Charles  Alfred  Jenkins,  Clerk,  and 
Attorney -General  of  Bermcda. 

Bermuda — Bishop  of  Xevfonndhnd — Status  ofeohmd 
bislioptt — Inxtttutivn— Induction — Writ  de  vi  in« 
removendd^  Cunrt  of  Chancery  in  Btrmuda. 

The  islands  of  Bannudn  icere  attached  to  thi  set  <y 
Xcurfoundland  in  1{?39. 

The  kfterti  patent  authorised  the  Bishi^  of  SeKtMlt^ 
land  to  cjct^rcise  iy>t.<f«VHi/  functions^  and  autoi^  thtm 
io  institute,  to  henrjicts  hy  hiin^ftlfor  his  ci'WMimvJ* 

The  cri'h  siftstical  jurisdiction  of  the  Bishop  of  Ae*" 
fouH'ifind  KVf.*  recofjnised  Ay  various  Act*  of  m 
Lcyishiture  of  Btrmuda. 

The  comniisfiion  or  inttructions  to  the  ffova'r.or  rftrfrtw 
/ii'/ij,  vn  the  vacancy  of  a  bcnejice^  to  piesiat  a  ciffi 
to  the  Itishiip  /or  institution, 

A  clerk  was  so  presented  by  the  poremor  t^  the  bishufi 
commi.<iianf  {in  the  ahsi'.nce  of  tfie  bis!f'p\f  a»d  IM 
commis6^ii\i/  issued  a  mandate  for  indurtica. 

Thf  inditrtion  teas  prevented  by  forrty  avd  appHcatiout 
/.)  the  Coui't  ff'  Ch'ith'tty  in  Benn'tda  j'or  a  mitden 
htia't  reniorindti  wti'e  refused.  On  oppcai  ayoiMit 
this  refusal : 

^  Uddy  that  the  presentation  and  institution  were  Ijf  £i^ 
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Jul  authority  and  valid,  and  that  the  clerk  ha*  a  riyht 
to  be  inducted: 

TIat  the  question  as  to  the  bishop*s  exercise  of  episcopal 
Junctions,  and  particularly  that  of  institution,  in  the 
Bermudas,  was  set  at  rest  conclusively  by  the  repeated 
recognition  of  his  status  and  functions  by  the  colonial 
legislature, 

T^'the  cases  of  Long  t.  Bishop 'of  Capetown,  and 
re  Bishop  of  NatiU,  do  not  affect  such  a  case  as  the 
present: 

laare,  whether  those  cases  can  be  reconciled  with  that  of 
the  Bishop  of  Natal  v.  Gladstone. 

Ikat  the  writ  de  vi  laicd  removendd  is  not  a  necessary 
incident  of  Chancery  jurisdiction,  and  it  is  doubtful 
whether  such  a  writ  is  issuable  from  the  Court  of 
Chancery  in  Bermuda. 

[md  therefore  that  it  was  not  ex  debito  justitice  that  the 
appeUemt  should  have  this  particular  remedy : 

kmble,  that  institution  is  not  a  judicial  but  only  a  minis- 
terial act. 

This  was  an  appeal  from  two  orders  of  the  Court 
f  Chancery  of  the  Islands  of  Bermuda,  made 
stpectively  Feb.  23  and  Dec.  9, 1867,  by  which  the 
pplication  then  made  by  the  appellants  for  a  writ 
e  VI  laicd  removendd,  to  remove  any  opposition  that 
light  be  offered  to  the  appellant's  (the  Rev.  Charles 
Jued  Jenkins)  being  inducted  to  the  parish 
harch  of  Smith,  in  the  said  islands,  was  refused. 

The  appointment  to  racant  benefices  in  Bermuda 
as  ever  since  the  establishment  of  the  government 
f  the  colony  under  a  governor  in  1685,  been  vested 
1  the  Crown,  and  has  been  from  time  to  time  exer- 
ised,  without  dispute  or  legal  doubt  as  to  the  right 
f  patronage  by  the  governors,  who,  by  their  cora- 
lissions  down  to  the  year  1825,  were  empowered  to 
oUate  any  person  or  persons  to  any  churches, 
hapels,  or  other  ecclesiastical  benefices  in  these 
ilands,  as  often  as  they  should  happen  to  be  void. 

In  1825  Bermuda  was  first  annexed  to  a  colonial 
ee,  that  of  Nova  Scotia,  then  newly  created. 

Since  that  time  the  governors'  commissions  or  the 
oyal  instructions  issu^  to  the  governors,  instead  of 
othorising  them  to  collate  to  vacant  benefices, 
Ave  directed  them  to  present  clergymen  to  the 
dshop  for  institution  and  induction,  that  is  to  say, 
0  the  Bishop  of  Nova  Scotia  from  1825  to  1839, 
nd  since  then  to  the  Bishop  of  Newfoundland,  and 
he  governors  have  constantly  acted  in  pursuance  of 
heae  directions  down  to  Feb.  1867,  no  doubt  having 
▼er  been  raised  as  to  the  legality  of  filling  vacant 
[rings  by  presentation,  institution,  and  induction, 
osteAd  of  by  collation,  and  in  fact  every  beneficed 
lergyman  in  the  island  has  acquired  his  living  by 
bat  mode. 

The  parochial  and  vestry  system  of  the  Church 
<  England  has  existed  in  Bermuda,  and  has  been 
ecognised  by  various  Acts  of  the  Bermuda  Legls- 
atnre  since  the  year  1693  to  the  present  time.  The 
arliest  of  such  Acts  was  "  An  Act  for  Settling  a 
Tearly  Revenue  upon  the  Ministers  of  these  Islands," 
698,  and  the  latest  is  **  An  Act  to  appropriate  Pew 
bents  exclusively  to  Religious  Uses,  and  to  exone- 
ate  from  Parochial  Chfirges  for  Church  Purposes 
lertons  not  connected  with  the  Church  of  England," 
■an.  10,1867. 

In  1839  the  bishopric  of  Newfoundland  was 
leated,  and  the  Islands  of  Bermuda  weredisannexed 
rom  the  see  of  Nova  Scotia,  and  annexed  to  that 
f  Newfoundland.  The  letters  patent,  creating  the 
ee  of  Newfoundland,  among  other  things,  declared 
hat  the  aforesaid  Bishop  of  Newfoundland  and  his 
occessors  might  exercise  and  enjoy  full  power  and 
.uthority  to  give  institution  to  benefices. 

The  said  bishoprics  were  created  by  the  authority 
if  the  said  letters  patent  alone,  and  the  annexation 


thereto  of  Bermuda  and  the  ecclesiastical  jurisdic- 
tion therein,  was  not  made  under  the  express  autho- 
rity of  any  act  of  the  Imperial  or  Colonial  Legisla- 
ture. The  episcopal  authority  conferred  by  the 
letters  patent  creatine:  the  See  of  Newfoundland, 
has,  as  respects  Bermuda,  been  recognised  by  many 
Acts  of  the  Legislature  of  that  colony,  and  sect.  5 
of  the  above  Act  of  1867  recognises  institution  and 
induction  as  the  proper  mode  of  acquiring  a  benefice. 

On  Jan.  9,  1867,  Lieut.-Govemor  Hamley  (the 
then  acting  Governor  of  the  Island  of  Bermuda),  in 
exercise  of  the  authority  conferred  upon  him  by  a 
letter  of  presentation  addressed  to  the  Bishop  of 
Newfoundland,  or  in  his  absence  to  the  bishop's 
acting  ecclesiastical  commissary  for  the  island,  pre- 
sented the  appellant  (the  Rev.  C.  A.  Jenkins)  to 
the  vacant  rectory  of  Smith  and  Hamilton,  in  the 
Island  of  Bermuda.  On  Jan.  17,  1867,  the  bishop 
being  absent,  his  acting  ecclesiastical  commissary, 
Mr.  Coombe,  admitted  and  instituted  the  appellant 
to  the  said  rectory,  and  addressed  a  mandate  or 
letter  to  the  Rev.  Joseph  Fraser  Lightboum, 
authorising  and  instructing  him  to  induct  the  ap- 
pellant to  the  rectory. 

On  Feb.  9,  1867,  the  Rev.  J.  F.  Lightboum  in- 
ducted the  appellant  into  the  parish  church  at 
Hamilton,  and  proceeding  thence  to  the  parish 
church  of  Smith  for  a  similar  purpose  was  met  by  a 
large  body  of  laymen,  who  by  a  display  of  physical 
force  and  actuid  violence  prevented  the  induction  of 
the  appellant,  and  the  appellant  has  ever  since  been 
excluded  from  the  church  at  Smith,  the  dooi%  being 
shut  against  him  whenever  he  has  presented  himself 
there. 

On  Feb.  23,  1867,  the  appellant  (the  Rev.  C.  A. 
Jenkins),  by  his  counsel  (the  Solicitor-GrenenilX 
moved  the  Court  of  Chancery  of  Bermuda  for  a  writ 
de  vi  laica  removendd  to  remove  any  opposition  by 
force  of  laity  which  might  be  offered  to  nis  induc- 
tion to  the  church  at  Smith. 

And  the  appellant  (Attorney-General of  Bermuda) 
was  heard  in  support  of  the  motion. 

The  motion  was  refused  by  a  majority  of  the 
judges  (six  against  two),  the  following  reasons 
being  assigned  for  the  refusal : 

That  the  law  relating  to  writs  cfe  vi  2aica  removendd 
is  very  obscure,  and  there  is  no  instance  known  of 
one  ever  having  been  granted  in  Bermuda.  That 
since  the  decisions  of  the  Judicial  Committee  of  the 
Privy  Council  in  L^ng  v.  Diahop  rf  Capetown  (1863), 
and  the  Bishop  of  Natal  v.  Bishop  of  Ca/7e/oton(1865), 
it  must  be  considered  that  it  is  not  competent  for 
the  Crown,  in  any  colony  having  a  settled  constitu- 
tion and  representative  form  of  government  such  as 
Bermuda  has,  to  alter  the  constitution  of  the 
Church  in  the  colony,  by  conferring  by  letters 
patent  upon  a  bishop  any  coercive  or  judicial  powers 
not  granted  by  the  Imperial  Parliament  or  the  local 
Legislature.  That  although  the  institution  of  a 
clergyman  to  a  benefice  is  not  an  act  of  coercive  or 
contentious  jurisdiction,  yet  it  is  not  a  mere  minis- 
terial act,  but  is  of  a  judicial  nature,  inasmuch  as 
the  bishop  must  judge  of  the  fitness  of  the  clergy- 
man, and  must  satisfy  himself  of  his  sufficiency  in 
learning  and  morals  before  granting  institution. 
That  although,the  Bishop  of  Newfoundland's  patent 
purports  to  iiivest  him  with  large  powers  over  the 
clergy  of  Bermuda,  yet  as  that  patent  was  issued 
years  ago,  and  before  the  recent  discussions  and 
decisions  on  the  subject  of  the  limited  autho- 
rity of  colonial  bishops  under  similar  patents, 
it  cannot  now  be  Aupix)sed  that  the  bishop 
could  lawfully  exercise  all  the  powers  which  his 
patent  purports  to  confer ;  and  though  the  super- 
vision of  the  bishop  might  be  very  desirable,  yet, 
according  to  the  effect  of  the  above  decisions  of  the 
Privy  Council,  the  bishop  had  not  lawful  authQtUY> 
without  legislative  «^\i^*^.\»tk^  \ft  ^gt^»x  \\iA>C>x\ix\ss^', 
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and  iiaue  a  miuiiIa.Ee  for  induction  Into  beneflcei  ia 
Bermuda.  And,  tlic  mandate  being  inTalid,  the 
writ  ouglit  not  to  Iw  graaied,  (or  the  pr«ctic»l  effect 
of  auch  a  wtic  vould  be  to  authorise  the  employ- 
ment of  the  civil  force  of  the  colony  in  aid  of  the 
inaud.ite.  And  the  court  further  stated  that  from 
llic  earliest  period  of  Bi;rmu<lLi'«  existence  as  a  pro- 
prietary colony',  and  after  the  establishment  of  the 
liiiyul  goTcrnment,  the  Itjyal  [utGnta  to  governors 
cuiitiiincd  a  clauie  directing  tliein  to  collate  clergy- 
man to  vacant  bontflces,  and  the  practice  wai  (ot 
them  to  do  so.  without .'  ny  Institution  by  a  bishop. 
Since  13l'3,  Iiuiri'Ccr.  directions  to  present  to  the 
bishop  for  inatiiutiou  have  been  given,  either  in  the 
cuuiniiaaioo  or  instrucliuns  from  tlie  Cnirn  to  suc- 
cessive governors.  The  court  furiUer  expressed  an 
Diunion  that,  evuu  suppoiinfc  the  bisliop  had  autho- 
rity ti>  institute,  it  wHi  not  clenr  that  a  presentation 
coulj  bo  proptrly  made  to  the  conimiMary  during 
the  biahop's  Hbseucc,  uor  that  the  conimissHry  could 
admit  and  institute  a  clergyman  to  a  beneQee  iritli~ 
out  tlic  special  instruction  of  the  bishop  in  each 
particular  case.  In  the  presoiit  case  the  evidence 
uf  the  appointment  of  the  commissary,  who  acted, 
by  the  bishop  wsf  itisuffleicnc. 

The  writ  va«  again  tiioveil  for  on  Dec,  0,  iei>7, 
and  again  refused  because  no  fresh  evidence  waa 
odduc^,  and  an  appeal  being  then  in  course  of  pro- 
secution before  the  Judicial  Cominilteeof  the  I'rivy 
Council,  it  appeared  inexpedient  to  grant  tbe  writ 
pending  the  decision  of  the  Privy  (^ouucil. 

No  attempt,  eubaequent  to  ibat  of  Feb,  0,  1867. 
was  made  for  tbe  induction  of  the  appellant;  it 
was,  however,  stated  in  affidavits  laid  before  the 
court  in  Bermuda,  that  there  was  every  reason  to 
apprehend  olistruclion  by  lay  persons  abould  any 
such  further  attempt  be  made. 

From  these  two  orders  the  present  appeal  was 
bioaght,  the  appellants  submitting;  that  the  orders 
were  erroneous  and  ought  to  bo  reversed,  and  thai 
the  sail!  writ  ought  to  have  been,  and  ought  to  be, 
issued,  and  that  the  matter  lie  remitted  to  the  Coorl 
of  Chancer)-  of  Bermuda,  with  direcUons  for  the 
issuing  of  a  writ  de  vi  hiea  rtmoctada,  or  such  other 
writ  a*  shall  be  deemed  proper. 

Sir  B,  Baggallay  (Solicitor- General)  and  Ardiibald 
appealed  for  the  appellant. —The  cases  of 

Lonj  V.  BUhop  0/  Cnwloirn,  1  Moo.  P.  C,  N.  S., 
«1;  8L.T.Rep.  M^S.  738: 

Be  Bithoi>  of  SaM.  3  Moo.  P.  C,  N.  S.,  115 ;  12 
L.T.Eep.  N.S.  188, 
relied  npon  by  the  Court  of  Chancciy  in  Bermuda, 
as  the  ground  for  refusing  the  issue  ol  the  writ 
prayed  for,  are  inapplicable,  by  reason  of  tbe  dif- 
ferent circumstances  in  reference  to  Church  estab- 
lishment of  the  respective  colonies  of  the  Cape  of 
Good  Hope  and  the  Islands  of  TIermuda.  And  these 
decisions  arc  greatly  qualiSed  by  the  judgment  in 
BUhap  of  yalal  v.  Gl.idilonf,  L.  Rep.  3  Eq.  1 ;  13 
L.  T.  Rep.  S.  S.  4G5.  where  it  was  held  that,  not- 
withttinding  tbe  judgment  in  Jie  Biihap  of  Natal, 
the  bishop  retained  his  legal  status  as  Bishop  of 
Natal ;  and  though  his  letters  patent  conferred 
upon  him  no  effective  coi^rcivc  juriiuliction  over 
his  clergy,  yet  he  could  still  enforce  obedience  by 
Imving  recourse  to  the  civil  courts.  This  epis- 
copal authority  conferred  upon  the  Bishop  of 
Newfoundland  by  the  letters  patent  of  1339,  and 
the  validity  of  institution  and  induction  as  prac- 
tiscd  in  the  colony  have  moreover  been  recognised 
by  repeated  acts  of  the  Colonial  Legislature.  Thus, 
in  an  Act  of  the  Beroiuda  Leifislature  in  1843, 
entitled  "An  Act  to  fa 'ilitate  the  Enlargement  or 
Repair*  of  Farsona^  llnusea  in  Bermuda,"  rectors 
JUD  permitted  to  take  up  money  on  the  security  of 
Ac/r  fti'pead$,  for  (Iicse  purpo»;s,  "  with  the  eaitc-  \ 


Uoa  ot  the  goreraor,  and  with  the  content  ot  tbe 
bishop  of  the  diocese  to  which,  by  Ber  Mijetty^ 
Commission,  the  ecclesiastical  jurisdiction  of  tbcK 
islands  has  been,  or  shall  be,  attached."  In  iS'A,i 
Bill  was  passed  which  directly  affects  the  presest 
question.  It  was  "  An  Act  to  make  certain  Pro- 
visioDs  and  Regulations  for  the  Exercise  withio 
these  Islands  of  their  Ufficcs  by  Bishops  and  Clergy 
of  the  Protestant  Episcopal  Churches  in  Scotlsid 
and  the  United  Stales  of  America."  The  Act  pn- 
Tided  that  it  should  be  lawful  for  the  bishop  of  tk 
diocese,  ''to  which,  by  Uer  Alajesty's  letlcn 
patent,  tbe  ecclesiastical  jurisdiction  of  Ibrae 
islands  is,  or  for  the  time  being  shall  be  attached. 
or  such  person  as  the  said  bishop  shall  tbetelo  and 
in  that  behalf  authorise  and  appoint "  to  UcenM 
such  clergymen  as  the  title  mentions,  to  peitotn 
services  occasionally  in  the  churches  in  the  isIandL 
These  Acts  were  prior  to  the  Colenso  judgmot 
pronounced  by  tbe  Privy  Council,  March  ao,  18S3. 
{subsequent  to  that  judgment,  there  were  furtlis 
Acts  recognising  the  bishop's  jurisdiction.  In  A«^ 
ldl]3,  an  Act  wot  passed  to  enable  Her  Majettj't 
principal  Secretary  of  State  for  the  War  Dtput- 
luent,  to  take  up  lands  in  Bermuda  for  defence  piii> 
poees,  with  special  provisions  aa  to  glebe  lands.  In 
the  latter  case  tbe  compeosation  money  is  to  bi 
appropriated  by  the  governor  and  council,  "  *itk 
the  sanction  of  the  bishop  of  the  diocese  to  whitb, 
by  Her  M.ijcsty's  commission,  the  ecclesiastics!  j>- 
risdiction  is  or  ahalt  be  attached."  In  18i!i;  sevotl 
Acts  using  similar  expressions  were  passed  by  ibt 
Bermuda  Legislature.  One  enabling  the  Ber.  ib. 
Jones,  an  American  clergyman,  to  hold  prefennn^ 
and  requiring  him  to  produce  credentials  "to  Ibe 
bishop  exercising  episcopal  functions,  &c.,"  oiBinf 
the  recitals  of  the  preamble  expressly  names  "iht 
IjDtd  Bishop  of  Newfoundland."  Again,  fa  U 
Act  ot  Sept.  IStiC  passed  "  to  establish  the  vslidily 
of  certain  acts  perfunued  in  these  island*  by  ea- 
tain  clergymen  ordained  out  of  the  United  Ein(- 
duni,  &c."  The  preamble  speaks  of  persons  hiiilg 
been  ordained  by  bishops  "exercising  the oBce  « 
bishop  out  of  the  United  Kingdom  of  Great  Bricti& 
and  Ireland,  under  letters  patent,  the  ratidity  sF 
which  is  to  some  extent  open  to  doubt;"  and  tto 
Act  valiclates  all  marriages  celebrated  or  to  be  cd^ 
brated  by  clergymen  ordained  "  by  any  such  blsboh 
atid  exercising  the  clerical  ofllce  in  Bermuda  umr 
licence  from  the  bishop,  to  whom  for  the  tinie  bci^ 
under  Her  Majesty's  letters  patent,  &C-,  or  by  bii 
commissary  or  other  officer  iulj  authorised  in  tbat 
behalf."  All  these  Acts  clearly  confer  a  lepl 
status  on  the  bishop,  and  ha  would  be  capaUe  it 
such  acts  as  institution  and  induction,  which  BR 
not  acta  of  coercive  or  judicial  jorisdiction.  Indoe- 
tion  is  a  mere  ministenal  acL  It  is  the  iavestitiai 
of  the  temporal  part  of  the  beneflce,  mm  instilntka 
is  of  the  apiritu^:  (sea  Mirehouae  on  AdrowtCDl, 
101.)  And  the  bishop's  commissary  was  Ot- 
powered  to  institute  and  to  issoe  a  maodate  facte 
induction,  since  by  the  letters  potent  of  the  Ui^ 
it  is  expressly  provided  that  the  Bishop  of  H(*- 
fouodlaud  may  "  give  institntion  to  beneBces,"  aal 
exercise  other  functions,  by  himself  "or  by  Ui 
.  .  .  aulScicnt  commissary  or  commissaries,  by 
him  ...  to  be  substituted  or  named.''  Tm 
application  for  a  writ  dt  vi  laica  rtnarrmda  sbooll 
have  been  granted.  [Lord  Chelksfobd. — Ilcn 
seems  to  be  some  difficulty  as  to  the  mode  in  vhiil 
inch  a  writ  could  be  issued  in  Bermuda,  there  being 
no  common  law  side  to  the  Cotirt  ot  Cbanceiy 
there.]  Aa  showing  further  the  nature  ot  indoe- 
.  and  of  the  writ  de  vi  laica  mnootitiia,  rcfcnoM 

Bum'd  Ecclea.  Law,  vol.  i.,  p.  173 ; 
Mirehouiie  on  Adiowaons,  103 : 
\\'a.^wa'«  Oompleat  Incumbent,  op.  30  ; 
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Roberts  v.  Agmondesham,  Moore's  Bep.  (temp. 

Car.  2),  462 ; 
Bird  T.  Smith,  Id.  781. 

No  one  appeared  on  the  other  side,  and  the 
ppeal  was  therefore  argued  ex  parte. 

Judgment  was  delivered  by  Lord  Chelmsford 
Q  Dec.  23,  1868  (present— Lord  Chelmsford,  Sir 
ames  W.  Colvile,  Sir  E.  V.  Williams,  and  Sir  R. 
.  Phillimore) : — This  is  an  appeal  from  two  orders 
f  the  Court  of  Chancery  of  the  island  of  Ber- 
mda,  upon  an  application  on  behalf  of  the  Rev. 
!harles  Alfred  Jenkins  for  a  vrrit  cfle  vi  laica  remo- 
emh  to  remove  any  opposition  which  might  be 
ffered  to  his  being  inducted  into  Smith's  parish 
harch  as  the  rector  and  incumbent  thereof.  A 
lajority  of  the  court  refused  the  writ  for  the 
daaons  assigned  by  the  Chief  Justice,  one  of  the 
lembers  of  the  court.  lie  said  "  that  the  law  relating 
1  writs  de  vi  laica  removenda  was  very  obscure,  and 
lutt  no  instance  was  known  of  such  a  writ  ever 
Rving  been  granted  in  Bermuda.  And  he  con- 
eived  tliat  since  the  decisions  of  the  Judicial  Com- 
littee  of  the  Privy  Council  in  the  cases  of  Long  v. 
"Ae  dishop  of  Cape  Toum,  1  Moo.  P.  C,  N.  S.,  411 ; 

L.  T.  Rep.  N.  S.  738 ;  and  The  Bishop  of  Natal  v. 
rhe  Bishop  of  Cape  Town,  3  Moo.  P.  Cf.,  N.  S.,  115 ; 
.2  L.  T.  Rep.  N.  S.  188,  it  must  be  considered  that 
t  is  not  competent  to  the  Crown  in  any  colony 
iRTing  a  settled  constitution  and  representative 
form  of  government  such  as  Bermuda  had,  to  alter 
the  constitution  of  the  Church  in  the  colony,  by 
conferring  by  patent  upon  a  bishop  any  coercive  or 
nidicial  powers  not  granted  by  the  Imperial  Par- 
niment  or  the  local  Legislature.  That  it  appeared 
to  him,  that  according  to  the  effect  of  these  deci- 
sions the  bishop  had  not  lawful  authority  without 
legislative  sanction  to  grant  institution  and  issue  a 
loaiidate  for  induction  into  benefices  in  Bermuda." 
n&e  appeal  was  argued  ex  parte,  no  one  appearing 
■I  the  other  side,  although  ample  notice  was  given 
'  &  person  who  had  been  the  foremost  in  resisting 
le  induction  of  Mr.  Jenkins,  that  leave  to  appeal 
M  been  granted.  Under  these  circumstances  their 
ocdships,  before  delivering  their  judgment,  have 
3>pr  carefully  considered  the  grounds  which  were 
^ig^ed  for  refusing  to  gprant  the  writ  prayed  for, 
^  the  arguments  which  were  urged  by  the  appel- 
^ts  against  such  ref usaL  The  isUnds  of  Bermuda, 
^h^  had  previously  been  a  proprieta^  colony, 
''cte  transferred  to  the  Crown  in  1685.  They  then 
Possessed,  and  have  ever  since  enjoyed,  an  inde* 
pendent  Legislat  ure.  They  were  first  attached  to 
Ale  colonial  see  of  Nova  Scotia  in  the  year  1825, 
tnd  were  afterwards  transferred,  in  1839,  to  the 
newly  erected  Bishopric  of  Newfoundland.  By 
the  letters  patent  of  Dr.  Inglis,  who  was  appointed 
Bishop  of  Nova  Scotia  and  its  dependencies  in  1825, 
lothority  was  given  to  him  to  exercise  jurisdiction, 
ipiritual  and  ecclesiastical,  and  all  and  singular  the 
functions  and  authorities  within  (amongst  other 
daces)  Newfoundland  and  the  Bermudas,  which 
night  be  lawfully  exercised  within  the  province  and 
liocese  of  Nova  Scotia.  By  the  letters  patent  of 
.899,  erecting  the  island  of  Newfoundland  into  a 
liihop's  see,  the  former  letters  patent  were  revoked 
o  far  as  they  related  to  the  islands  of  Newfound- 
and  and  the  Bermudas.  And  power  and  authority 
rere  given  to  the  bishop,  by  himself  or  by  his 
nfflcient  commissary  or  commissaries  to  be  by  him 
nbatituted  and  appointed,  to  exercise  jurisdiction, 
piritual  and  ecclesiastical,  and  all  and  singular 
unctions  and  authorities  within  the  islands  of  the 
lermndas  and  their  dependencies,  which  might,  by 
irtae  of  the  letters  patent,  be  lawfully  exercised 
y  himself  or  his  commissary  or  commissaries  within 
lie    island   and   diocese  of   Newfoundland.    The 

Mao.  Cab.— Vol.  V. 


islands  of  Bermuda  seem  to  have  been  divided  into 
parishes  at  the  time  of  their  becoming  a  Crown 
colony,  or  very  soon  afterwards,  for,  amongst  the 
Acts  of  their  Legislature,  there  is  one  as  early  as 
the  year  1693,  for  settling  a  yearly  revenue  upon 
the  minister  or  incumbent  of  St.  George*s  parish, 
and  of  the  other  parishes  within  the  islands.  That 
the  parodiial  system  was  completely  established 
towards  the  end  of  the  last  century,  appears  from 
another  Act  of  the  30th  March  1775,  intituled  "  An 
Act  for  the  more  regular  payment  of  the  clergy; 
the  regulating  the  seats  or  pews  in  the  several 
churches  in  these  islands ;  and  more  effectual  reco- 
very of  parish  assessments."  And  the  church  of 
Smith  itself,  to  which  these  proceedings  apply,  has 
been  the  subject  of  legislative  provision ;  for,  by  an 
Act  of  the  17th  March  1820,  it  is  enacted  **  that 
the  parishes  of  Smith  and  Hamilton,  together  with 
the  annual  interests,  profits,  or  issues  payable  by 
law  for  the  glebe  situate  in  the  parish  of  Hamilton, 
and  which  has  been  sold  in  fee-simple,  conditional 
under  and  by  virtue  of  an  Act  of  Uie  Legislature, 
shall  constitute  one  living."  It  must  be  borne  in 
mind  that,  during  the  whole  of  this  long  period, 
when  the  Legislature  of  the  Bermudas  was  con- 
stantly recognising  the  establishment  of  parishes 
and  their  incumbents,  the  power  of  appointing 
clergymen  to  the  different  parishes  was  vested  in 
the  governors.  This  authority  they  possessed,  by 
delegation  from  the  Crown,  conveyed  to  them  by  a 
clause  in  their  commissions,  directing  them  to  col- 
late to  all  vacant  benefices  within  the  islands.  This 
form  of  commission  continued  down  to  the  year 
1831,  when  it  was  changed  by  substituting  a  clause 
directing  the  governor,  upon  the  vacancy  of  a 
benefice,  to  present  a  clerk  to  the  bishop  (first  of 
Nova  Scotia  and  afterwards  of  Newfoundland)  for 
institution.  This  clause  continued  to  be  inserted 
in  the  governor's  commission  down  to  the  year  1861. 
Since  that  time  it  has  been  omitted  from  the  com- 
missions and  introduced  into  the  instructions  to 
the  governors.  In  ei^laining  the  reasons  for  re- 
fusing the  writ,  de  vi  laica  removenda,  the  Chief 
Justice,  after  stating  that  it  was  not  competent  to 
the  Crown  to  alter  the  constitution  of  the  Church 
in  the  colony  by  conferring  by  patent  upon  a  bishop 
any  coercive  or  judicial  powers  not  granted  by  the 
Imperial  Parliament  or  the  local  Legislature,  added, 
"^though  the  institution  of  a  clergyman  to  a 
benefice  is  not  an  act  of  coercive  or  contentious 
jurisdiction,  yet  it  is  not  a  mere  ministerial  act,  but 
is  of  a  judicial  nature."  Strictly  speaking,  how- 
ever, it  is  not  so  much  the  institution  which  is 
judicial,  as  the  previous  examination  of  the  fitness 
of  the  clerk  presented ;  for  if  the  clerk  be  really 
idonea  persona,  the  bishop  would  be  bound  to  in- 
stitute him.  But  whe^er  institution  is  to  be 
regarded  as  a  judicial  or  ministerial  act  is  wholly 
immaterial.  The  question  is,  whether  the  Crown 
has  conferred  an  authority  which  was  not  within 
its  competency.  Now  it  is  a  fact,  which  cannot  be 
disputed,  that  for  more  than  a  century  the  Crown 
possessed  the  power  of  collating  to  all  the  vacant 
benefices  in  the  Bermudas  by  direct  nomination,  a 
power  which  it  exercised  by  delegation  to  the  suc- 
cessive governors,  who  were  usually  described  as 
ordinaries  in  their  patents,  and  who  to  a  certain 
extent  exercised  the  powers  of  that  ecclesiastical 
officer.  But  whed  a  bishop  or  ecclesiastical  ordinary 
was  duly  appointed,  with  spiritual  oversight  of  the 
church  in  the  Bermudas,  the  Crown,  as  patron, 
thought  proper  to  leave  to  the  governor  the  power 
of  nominating  the  clerk,  but  recognised,  by  the 
letters  patent  granted  to  the  bishop,  the  power  of 
institution  belonging  to  his  office.  The  bishop,  as 
has  been  said,  is  bound,  if  the  clerk  be  idonea  persona^ 
to  institute  him.  It  cannot  be  supposed  that  ^b&x^ 
the  Crown  gave  &  eLn^ymvoi  «^  \^\^  \a  «»>^i:tv&.^V3 
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one  act  of  collation,  the  appointment  was  made 
witliout  previous  inquiry  as  to  his  qualifications. 
The  whole  effect  of  the  alteration  of  the  system  of 
conferring  benefices  in  the  Bermudas  is  to  transfer 
this  inquiry  from  tlic  governor  to  the  bishop.  It 
8e<>nis  to  have  been  supposed,  however,  that  the 
castas  of  Tjonfj  Y.  The  Bisliop  of  Capetown,  and  of  The 
BUhop  o/yatal  V.  The  Bishop  of  Capetown  are  autho- 
rities for  the  proposition  that  the  Bishop  of  New- 
foundland has  no  legal  status,  and  cannot  lawfully 
exercise  any  episcopal  function  within  the  Ber- 
mudas. The  first  case  certainly  does  not  go  the 
length  of  that  proposition,  for  it  decided  only  that 
the  Crown  cannot  confer  coercive  authority  on  a 
bishop  in  a  colony  possessing  a  constitutional  form 
of  government  without  the  consent  of  the  Legis- 
lature. The  Judicial  Committee  deciding  the  case 
of  The  Bishop  of  Aatal  has  certainly  used  expres- 
sions which  would  restrain  the  power  of  the  Crown 
in  the  creation  of  bishops  within  even  narrower 
limits.  It  has  been  argued  that  the  Master  of  the 
Kolis,  in  his  judgment  in  Colenso  v.  Gladstone  and 
othtrs,  L.  Rep.  3  Eq.  1 ;  15  L.  T.  Rep.  N.  S.  465, 
has  greatly  qualified  the  effect  of  the  former 
judgment  of  the  Privy  Council.  Their  Lordships 
think  that  in  the  present  case  they  aro  not  called 
upon  to  express  an  0])inion  whether  these  two  deci- 
sions can  be  reconciled.  For  they  aro  clearly  of 
opinion  that  tho  question  whether  the  Bishop  of 
Newfoundland  has  any  lawful  status,  or  can  exer- 
cise any  episcopal  function,  and  particularly  that 
of  institution  in  the  Bermudas,  has  been  set  at  rest 
conclusively  by  the  repeated  recognition  of  his 
status  and  functions  by  the  Colonial  Legislature. 
Tlic  Acts  of  1843,  of  1864,  of  1865,  and  1866,  men- 
tioned in  the  memorandum  of  the  Attorney-General 
of  the  Bermudas,  all  recognise  the  legal  status  of 
the  bishop  of  the  diocese.  The  Chief  Justice 
doubted  whether  the  institution  of  Mr.  Jenkins  to 
the  churoh  of  Smith  was  valid.  Upon  this  point  he 
said,  **  Supposing  the  bishop  had  authority  to  in- 
stitute, it  did  not  seem  clear,  under  the  instructions 
of  the  governor,  that  a  presentation  could  properly 
be  made  during  the  bishop's  absence  from  Bermuda 
to  'his  commissary,  or  that  the  commissary  could 
admit  and  institute  a  clergyman  to  a  benefice  with- 
out the  8iK>cial  direction  of  the  bishop  in  each  parti- 
cular case."  Now,  as  already  shown,  the  Bishop  of 
Newfoundland  has  authority  by  his  letters  patent 
to  exercise  all  his  functions  and  authorities  by 
himself  or  his  commissary.  And  that  a  general 
authority  may  be  given  to  the  commissary,  and  that 
a  si)ecial  direction  upon  each  occasion  is  unneces- 
surj',  app<.>ars  from  a  clause  in  the  letters  patent, 
"  that  during  the  vacancy  of  the  sec  by  the  demise 
of  the  bishop  or  his  successors,  or  otherwise,  insti- 
tutions tu  benefices  and  licences  to  curates  may  be 
given  by  the  commissary  or  commissaries  who  were 
BO  as  aforesaid  named  and  substituted  by  the  last 
preceding  bishop,  and  were  in  possession  of  tliat 
ofiiec  under  such  substitution  and  appointment  at 
the  time  when  the  sec  became  vacant."  2^ir.  Jenkins 
was  duly  presented  by  the  governor  to  the  rectory 
of  the  parishes  of  Hamilton  and  Smith  by  a  formal 
presentation  to  the  bishop,  or,  in  his  absence,  to 
Mr.  Coombe,  his  acting  ecclesiastical  commiss^ury. 
And  Mr.  Coombe,  reciting  his  authority  dorivvd 
from  the  bishop  as  commissary,  and  that  he  was 
acting  by  virtue  of  it,  instituted  Mr.  Jenkins  to  the 
rectory  and  issued  a  mandate  for  his  induction, 
upon  which  he  was  quietly  inducted  into  the  church 
of  Ilaniilton  ;  but  resistance  was  made  to  his  being 
put  into  xiOBsession  of  the  church  of  Smith.  Thero 
can  be  no  doubt  that  Air.  Jenkins  was  duly  pre- 
sented to  the  rectory,  and  was  instituted  by  lawful 
authority.  The  only  remaining  question  is  as  to 
the  rt'mcdy  which  Mr.  Jenkins  souj^ht  to  obtain  for 
tbo  obatructioB  offered  to  his  inductiou  into  the 


churoh  of  Smith.    The  writ  de  r<   laica  remore»Ja 
may  be  regarded  at  the  present  day  as  an  obsolete 
proceeding.    Very  little  is  to  be  found  in  the  booki 
as  to  the  nature  of  the  procedure  upon  thii  vrit 
The  short  account  which  is  given  of  it  in  Fitz.,  XiO. 
Brev.,  p.    55,    furnishes  very  slight  infomMtion. 
There  is  no  doubt  that  the  writ  issued  cut  of  the 
Court  of  Chancery  (as,  indeed,  all  original  vriti 
formerly  did),  and  of  course  from  the  Common  Lsr 
side  of  that  court.    It  also  was  applicable  only  to 
the  case  of  an  incumbent  of  the  Established  Church 
who  was  hindered  or  disturbed  in  his  possession  of 
the  church.    It  is  rexr  difiScult  to  see  how  this 
remedy  could  be  applied  by  the  Court  of  Chancerf 
in  thcBermudas  to  the  case  of  the  disturbance  of  a 
church  in  those  islands.    A  Court  of  Chancery  was 
established  by  an  Act  of  the  Legislature  of  the 
islands  in  the  year  1814.    By  sect.  29  of  this  Act, 
after  enacting  the  mode  in  which  the  court  is  to  be 
constituted,  power  and  authority  is  given  to  it  to 
examine,   hear,  judge,  determine,  and  decree  lU 
matters,  causes,  and  things  whatever,  as  fully  ind 
amply,  to  all  intents  and  purposes  whatsoever,  u 
the  Uigh  Court  of  Cliancery  may  and  can  do,  snd 
also  to  make  and  establish  such  rales,  regulatiooi, 
and  orders  respecting  the  practice  merely  of  the 
said  court,  as  may  be  necessary  or  expedient.   Tlie 
words  of  this  Act  are  very  laiige,  and  confer  joris- 
diction  in  very  full  terms,  bat  it  may  be  questiooed 
whether  they  are  intended  to  apply  to  the  case  of 
ordering  a  specific  form  of  proceeding  to  be  allied 
to  a  particular  cause  cf  action.    It  may  be  said  thtt 
they  give  power  to  judge  and  determine  whether 
the  facts  were  such  as  to  call  for  a  writ  de  rihica 
reuiovtnda ;  but  that  would  be  to  beg  the  prelimi- 
nary' question  whether  such  a  writ  is  issuable   It 
is  probable  that  under  the  power  subsequently  gives 
to  make  rules  and  orders  respecting  the  practice  of 
the  court,  Uiis  form  of  remedy  might  be  intro- 
duced, as  the  forms  of  writs  and  remedies  are  mat- 
ters of  practice  of  a  court.    No  rule  has  been  made 
by  the  Court  of  Chancery  in  the  Bermudas  with 
regard  to  this  writ  de  vi  faica  remouenda ;  and  then 
is  great  doubt  whether  the  court  would  be  dispoied 
to  make  any  rule  or  order  on  the  subject   Hk 
forms  of  procedure  in  the  English  courts  may  or 
may  not  be  appropriate  in  a  colony,  or  capable  of 
being  properiy   addressed  and   put  in  use.    Thii 
writ  is  not  an  essential  mode  of  preserving  and 
quieting  possession,  and  all  that  was  practically 
wanted  in  the  present  case  was  to  put  a  mioiflB 
in  possession  and  enjoyment  of  his  temporatitieL 
It  is  not,  therefore,  ex  debito  justitice  that  the  aj^- 
lanta  should  have  this  particular  form  of  remedy. 
It  is  not  uniiersi  juris  wherever   an  Esublished 
Church  exists;    for  it    can   issue  only  out  of  i 
Court  of  Chancery,    and  thero  may  be  no  Coot 
of  Chancery  in  this  sense,  viz.,  with  full  authori^ 
to  frame  and  issue  the  writ.    The  authority  in  tUi 
case,  therefore,  if  it  exist  at  all,  must  be  implied,  for 
it  has  never  been  used  before.    But  why  shonld  it 
be  implied  ?    Is  it  a  necessary  incident  of  Chancoy 
jurisdiction?    If  not,  it  is  not  conferred  by  tte 
words  creating  the  Court  of  Chancery  in  the  B«^ 
mudas,  words  wliich  (as  already  observed)  apidy  M 
jurisdiction  over  matters  in  dispute,   and  not  to 
modes  of  procedure.     And  an  injunction  vonld, 
probably,  have  served  all  the  necessary  reqaiie- 
nicnts  in  the  present  case,  and  have  restrained  dl 
interference  with  the  induction  of  Mr.  Jenkins.   It 
seems  to  their  Lordships  that  it  would  be  an  incon- 
venient precedent  to  imply  the  existence  of  a  writ 
not  known  to  the  conrt  itself,  nor  iieccssaiy  to  the 
enforcement  of  the  legal  right  obstructed,  miirij 
from  the  creation  of  a  courts  and  a  gener.!!  grant  in 
large  words  of  general  jurisdiction.     Their  L«d- 
ships  entertain  no  doubt  whatever  of  the  lawful- 
^  ncss  of  Mr.  Jenkins's  institution  to  the  rectory  of 
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m  aai  Smith,  and  of  bin  right  to  be  iaduclcd 
e  church  of  Smith.  But  Ihey  cannot  say 
I  Court  of  CboDcerj'  was  wrong  in  refusing 
t  him  the  writ  de  vi  laica  remBitnda  to  pre- 
1  obalruction  to  bia  iaduction,  and  therefore, 
ia  ground,  and  Ihii  promid  only,  they  must 
Tecommend  to  Her  Majeity  that  the  appeal 
iited. 

Appall  ditmiiicd, 

.ton   for  (he  ^^Iknti:    Solidton  to   the 
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Nov.  21,  23,  and  2t,  1668. 
(Before  the  Lobub  Jdsticbb.) 

LTTORHEY-GlltrBKAL      0.     THB      CaMBBIDOE 

ONBuKEBa'  Gas  Compahi  (Limttbd). 
« — yainnct — Degrte    of   injuiy — Right  to 
ai  vp  public  taagi— Amendment  at  hearing. 
orOBBiient  Commiiuoneri  of  lie  lonn  of  C,  in 

lie  pavenuaU  of  ail  thoroaghjart*  ver*  vetted, 
Kttd  ailb  tht  defendaalf  to  hght  the  tovin  leilh 

The  defendant),  a  company  incorporalid  under 
vmpaiaet  Act  18G2,  aad  withotU  Parliameiilari/ 
I,  proctedeJ  to  brtak  up  the  paBenaUt  in  order 

•  their  pipes,  and  continued  to  da  to  after  the 
mm  of  tht  contract  it  coiutgvence  of  tho-r 
it.  A  biU  atid  information,  in  which  a  rival  gat 
■mn  which  had  for  inani/ yeort  lighted  the  loam 
itaintiffi  and  informanlM,  wu  duniig  tht  txiilence 
I  eentract  jUed  lo  nitrnin  them  from  doing  to, 

itchargiag  the  decree  of  MaUnt,  V.  C.)  that  in 
lence  of  all  proof  of  injury  to  the  properlj/  of  the 
iffi,  and  of  all  evidenct  that  injury  toot  ttutaintd 
public,  the  nuiitmce  imu  of  loo  temporary  and 
I  a  eharacler  to  jastify  the  interference  of  this 
Sp  injunclion. 

^toraey-General  t>.  The  Sheffield  Oai  Con- 
r'a  Company,  3  Be  G.  M.'  jr  G.  804,  Irealed  at 
Ung  aulhorily,  and  flawed: 
rteing  icilh  the  Vict  ChanceUor,  that,  but  for  the 
tat qf  the  billapon  ill  meritt,it  would hait  been 

•  that,  at  the  hearing,  the  bill  ihaaJd  be  allowtd 
unended  by  alleging  Sit  reedtsion  of  Ihe  conlroci, 

had  taken  place  after  an  order  lo  tet  down  tht 
for  hearing  on  motion  for  decree. 
ita»  an  appeal  by  the  defendant!,  the  Cam- 
:7oniumera'  Gut  Company,  against  a  decree 
ai,  V.C. 
earing  before  hia  Honour  ia  fully  reported 

T.  Bep.  N.  S.  in,  and  it  ia  necessary  in 
K  only  to  recapitulate  briefly  the  principal 

IB  a  bill  and  information  by  the  AtCorney- 
at  the  relation  of  tht  Cambridge  University 
'n  Gailight  Company,  a  company  incorporated 
f  Parliament  in  the  year  18;il,  which  for  many 
nding  with  the  ;lUt  May  of  the  present  year, 
the  town  of  Cambridge  with  gas  under 
contracts,  usually  for  fourteen  years  eacli, 
body  commonly  known  aa  the  Cambridge 
iment  Conimiasi oners.  Tlint  body  was  coo- 
and  regulated  by  ecTeral  Acts  of  Farlin- 
leesrlieit  of  which  was  an  Act  passed  in 
'  which  the  property  in  all  the  then  existing 
■re  paTemcnts,  sewora,  drains,  or  watei- 
of  the  streets,  lanes,  and  other  public  pas-  i 
ad  places  in  Cambridge,  as  well  in  the  fuit-  ' 
I  cwriage-wayr,  and  of  all  lampti,  lamp-irons, 


and  posts  which  should  be  erected,  was  retted  ia 
them ;  and  it  wag  enacted  that  it  abould  be  lawful 
for  them  lo  cause  or  order  all  present  or  future 
paTements  to  be  taken  up,  and  the  streets  and 
thoroughfares  to  be  paved,  re-laid,  repaired,  Ac, 
and  the  present  sewers,  &c.,  to  be  altered,  and  to 
make  proper  aewers,  watercoursea,  ic.,  and  also  to 
cauae  or  order  the  sereral  streets  and  thoroaghfarel 
of  the  town  to  he  cteaaed  and  lighted,  and  all 
obstructions  aud  nuisances  to  be  remored. 

By  the  Act  constituting  the  company  of  the 
plaintiff*  and  informants,  they  were  authorised 
(amongst  other  things)  to  break  up  the  soil  and 
pavement  of  any  of  the  public  thoroughfares,  and 
also  of  any  prirate  grounds,  but  only  (or  the  pur- 
pose of  laying  down,  repairing,  or  altering  main  or 
o'Jier  pipes  in  manner  therein  mentioned. 

In  pursuance  of  this  Act  the  plaintiffs'  companr 
had  eipeoded  large  sums  of  money  in  the  acqiu- 
sitioQ  of  property,  Uie  erection  of  works  and  factoriei, 
and  the  faying  down,  and  from  time  to  time  reopen- 
ing and  renewing,  the  pipes  necessary  for  the  supply 
of  gas ;  and  it  was  stated  that  the  whole  of  the  uni- 
reraity  and  town  was  supplied  by  them,  and  thBt 
the  main  pipes  were  about  twenty  miles  long  in 
the  aggregate,  that  the  serriee  jApea  in  connectton 
with  them  were  about  3000  in  number,  and  that  the 

fuhlic  lamps  which  they  had  erected  were  660. 
I  was  alleged,  and  not  denied,  that  the  supidr 
had  been  satisfactorily  provided,  and  the  plalutUn 
and  informants  alleged  that  they  were  ready  and 
willing  to  continue  to  manufacture  and  supply 
the  gas  required,  aa  thej  had  theretofore  done. 

He  defendants  to  the  inll  and  information  weze 
the  clerk  of  the  commissioners,  as  repreientingtbem, 
and  the  Cambridge  Conauoicrs'  Gas  Company, 
Limited,  which  was  a  company  incorporated  undw 
the  Companies  Act  18C2,  on  the  12th  Dec  1867. 

In  view  of  the  approaching  expiration  (on  the 
Slst  May  16C8)  of  the  last  fourteen  jears'  contract 
between  the  commissioners  and  the  plaintiffs  and 
informants,  the  commlssloDers  in  Oct.  1867  invited 
tenders  for  lighting  the  public  thoroughfare*  with 
coal  gas  for  a  period  not  exceeding  fourteen  yean, 
to  commence  on  the  lat  June  181!8,  and  in  the 
month  of  Dec.lB67,  both  of  the  companies  forwarded 
tenders  In  pursuance  of  that  invitation,  and  on 
the  2lBt  Jan.  18GS,  a  contract  was  entered  into 
between  seven  of  the  commissioners,  acting  for 
themselves  and  the  other  members  of  the  body,  and 
the  defendants'  company,  whereby  the  latter  were, 
for  fourteen  years  from  the  1st  June  1868,  to 
light  the  thoroughfares  of  the  town,  and  to  con- 
struct all  such  works,  and  to  lay  down  under 
the  several  thoroughfares  all  such  main  and  service 
pipes  and  other  apparatus  and  works  as  should 
be  necessary  for  Uie  manufacture  and  supply  of 
gas  for  that  purpose. 

Under  their  memoraodum  and  articles  of  aasoda- 
tion  the  defendants'  company  had,  of  course,  no 
power  to  break  up,  remove,  or  open  the  pavements, 
&c. ;  but  the  whole  of  such  pavements  being,  aa 
already  mentioned,  vested  in  the  commissioners,  the 
company,  with  the  commissioners'  content,  broke 
upi  removed,  and  opened  many  of  the  pavements  of 
the  streets  for  the  purpose  of  laying  down  their  pipes ; 
and  the  bill  and  information  charged  [amongst 
other  things)  that  this  could  not  be  ilocc  without 
interference  with,  and  injury  to,  tbc  pipes  and  works 
of  the  plaintiffs,  or  without  creatini;  a  nuisance  to 
the  public  by  disturbing  and  obstructing  their 
rights  of  way,  and  that  all  that  was  done  and  con- 
templated by  the  defcndonls'  company  in  the 
matter  was  without  any  legal  authority  whatever, 
and  in  defiance  of  the  remonstrances  of  the  plain- 
tiffs and  the  owners  of  property  in  tlie  borou.v,l\. 

This  bill  and  inlormaXTOa  w^.^  Wiei  sm.  ■Caa 
5lh  March  ISGT,  dojuv^  "Aift  teiiaMeawi  oV  "Coa  t-soi- 
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tract  between  the  commissioners  and  the  defen- 
dants' company,  and  it  prayed  that  that  company 
might  be  restrained  from  breaking,  digging  up,  or 
disturbing  any  of  the  main  or  service  pipes,  ease- 
ments, lamps,  apparatus,  buildings,  or  works  of  the 
plaintiffs  and  informants,  and  from  breaking,  dig- 
ging up,  or  disturbing  any  of  the  public  thorough- 
fares, or  strips  of  land  adjoining  thereto,  in,  through, 
or  over  which  the  public  were  of  right  entitled  and 
were  accustomed  to  pass,  on  foot  or  otherwise,  and 
also  to  restrain  the  commissioners  from  authorising 
the  defendants'  company  to  do  so. 

On  the  2Sth  May  the  plaintiffs  moved  for  an 
injunction  according  to  the  prayer  of  the  bill ;  but 
it  was  then  arranged  that  the  motion  should  stand 
over  until  the  hearing,  and  his  Honour  ordered  that 
the  cause  should  be  in  the  paper  to  be  heard  on 
motion  for  decree  in  the  sittings  after  Trinity 
Term. 

When,  however,  the  1st  June  arrived,  the  defen- 
dants' company  were  not  in  a  position  to  perform 
their  part  of  the  contract ;  they  had  made  but  small 
advances  towards  supplying  the  gas,  and  in  fact  of 
the  twenty  miles  of  pipes  which  were  required,  only 
about  five  miles  had  been  laid,  even  when  the  cause 
came  on  for  hearing  (2nd  July).  On  the  2nd  June 
18C8  the  commissioners,  by  a  formal  notice  to  the 
defendants'  company,  rescinded  the  contract  with 
them,  and  entered  into  a  new  contract  with  the 
plaintiffs'  company,  similar  to  those  which  had 
preceded  it.  The  bill  and  information  was,  however, 
not  amended  by  introducing  these  facts,  but  affi- 
davits were  filed  by  the  plaintiffs  in  support  of  their 
motion  for  a  decree  early  in  June,  wherein  the  can- 
cellation of  the  contract  was  stated.  The  case  was 
brought  on  upon  the  information  as  it  originally 
stood,  alleging  the  contract,  which  had  been  thus 
determined,  as  subsisting,  and  it  will  be  seen  from 
the  judgments  which  follow  that  according  to  the 
view  both  of  the  Vice-Chancellor  and  the  Court  of 
Appeal  the  plaintiffs  proved  no  injury  whatever  to 
their  property  from  the  proceedings  of  the  defen- 
dants' company,  nor  was  there  any  evidence  what- 
ever of  injury  sustained  by  the  public 

The  learned  Vice-Chancellor,  in  a  most  elaborate 
judgment,  decided  that,  as  the  defendants'  company 
had  not  statutory  powers,  and  as  their  authority 
from  the  commissioners  had  been  revoked,  they 
could  not  break  up  the  pavements;  that  the  acts 
of  the  defendants'  company  amounted  to  a  nuisance 
to  the  public,  and  were  not  of  so  temporary  or 
trivial  a  character  as  to  induce  the  court  to 
refuse  an  injunction  to  restrain  them,  according  to 
the  doctrine  of  the  Attornej/- General  v.  The  Sheffield 
Gas  Consumers*  Company,  3  De  G.  M.  &  G.  304,  which 
he  considered  as  in  conflict  with,  and  overruled  by, 
later  decisions ;  that  although  at  the  date  of  the 
Act  constituting  the  commissioners  and  vesting  the 
pavements  in  them,  gas  was  not  invented,  and  the 
necessity  for  breaking-up  the  pavements  for  its 
supply  could  not  have  been  expressly  contemplated, 
yet  that  it  mu&t  be  taken  that  these  commissioners 
had  the  power  to  break-up  the  pavements  for  the 
improved  mode  of  lighting  by  gas,  or  other  means, 
as  well  as  for  the  other  purposes  specified ;  and  his 
Honour  therefore  thought  that  if  he  had  heard  the 
cause  on  the  28th  May,  before  the  rescission  of  the 
contract,  it  would  have  been  his  duty  to  dismiss 
the  information,  but  that  since  that  rescission  the 
defendants*  company  had  been  acting  wrongly ;  and 
his  Honour  felt  some  difficulty  from  the  fact  that 
the  rescission  of  the  contract  was  not  stated  upon 
the  record,  and  that  he  must  order  the  plaintiffs  to 
pay  the  costs  so  long  as  the  defendants*  company 
were  acting  rightly ;  but  it  was  in  his  opinion  a 
case  where  leave  to  amend  might  properly  be  given 
at  the  hearing,  and  he  suggested  that  both  parties 
BbouJd  treat  the  informatioa  as  amended  in  that 


respect,  and  that  the  defendants'  company  should 
be  considered  as  having  put  in  an  answer  deDjrin; 
that  the  contract  had  been  lawfully  lescinded 
Tliis  course  was  not  adopted,  and  his  Honour, 
therefore,  following  the  cases  which  he  referred 
to  of  Thtmas  v.  Bernard,  5  Jur.,  N.  S.,  31 ;  Wa&tr 
V.  Armstrongs  De  G.  M.  &  G.  531 ;  and  the  Eari 
Damleif  v.  The  London,  Chatham,  and  Dover  Railraji 
Company,  1  De  G.  J.  &  Sm.  204,  and  8  L.  T.  Rep. 
N.  S.  04,  gave  liberty  to  amend ;  he  refused  the 
motion  on  that  application,  stating,  however,  that 
if  the  bill  were  amended  and  again  brought  before 
him,  he  should  permit  no  further  argument,  as  he 
had  decided  the  main  question  in  favour  of  the 
plaintiffs,  and  should  award  the  injunction  as  t 
matter  of  course. 

The  bill  was  accordingly  amended,  and  on  the 
23rd  July  the  cause  was  brought  on,  and  the  decree 
made;  but  as  against  the  commissioners  the  bill 
was  dismissed  without  costs. 

The  plaintiffs  in  their  amendments  to  the  bill 
went  beyond  the  terms  of  the  order  giving  them 
liberty  to  amend,  as  the  defendants'  company  con- 
ceived ;  and  the  latter  appealed  as  well  against  the 
order  giving  leave  to  amend,  as  against  an  order 
of  the  Vice-Chancellor  refusing  an  applicatioo  on 
their  behalf  to  strike  out  the  amendments,  as  agaiitft 
the  decree  itself.  All  these  appeals  came  on  toge- 
ther. 

Cole,  Q.  C.  and  Rigby  supported  the  appeil  and 
the  appeal  motions. 

Sir  Rounddl  Palmer,  Q.  C,  Osborne,  Q.  C  u 
Locock  Webb  for  the  plaintiffs  in  support  of 
decree. 

The  authorities  cited  were :  (1)  on  the  question 
leave  to  amend  the  bill,  and  the  amendments  i 
duced : 

Tliomas  v.  Bernard,  vhi  sup.  ; 

Walker  y.  Armstrong,  ithisup.  ; 

Earl   DamUy,   v.  The  London,  Chatham, 

Dover  Railway  Company,  ubi  sup. ; 
Godfrey  v.  Tueker,  SS  Beav.  280;  9  L.  T. 

N  S.  359  • 
Bellamy  v.  Sabine.  2  Ph.  525 ;  1  Do  G.  &  J.  5G$  5 
Watts  V.  Hyde,  2  Ph.  406  ; 

Frith  V.  iei(ft«f  K,33  L.  J.  598.  Ch. ;  ^ 

Bt'ordmore  v.  Gregory,  2  H.  &  M.  491;  12  L  X 
Bcp.  N.  S.264; 

(2)  Upon  the  question  of  the  injunction — 
The  Attorney  General  v.  The  Shej^ld  OiU  Co* 

missioners*  Company,  tibi  sup.; 
Ellis  V.  Tlie  Sh4:jield  Gas  Company,  2  ELicBL 

767; 
Reg.  V.  The  Lonqton  Gas  Company,  2D  L.  J.  Vl&i 

2  L.  T.  Rop.  N*.  S.  14 ; 
The  Attorney   General  v.   The   United  Kingdm 

Ebxtric  felegraph    Company,   30  Beav.  SIj 

5L.  T.  Rep.  N.S.  338; 
Bi'oadhenf  v.  The  Imperial  Gas  Company,!  Tk 

G.  M.  &  G.  436,  461 : 
Cooke  y.  Forbes.  17  L.  T.  Bop.  N.  S.  371 ; 
GvUhmid  V.  The  Tanbridge-Wells  Improrevnni 

Commissioners,  L.  Rep.  1  Eq.  161 ;  13  L.T.  Bcp.     ' 

N.S.  352: 
Y'ltfs  y.  Jack,  Ij.  Bcp.  1  Ch.  Ap.  295;   14LT. 

Rep.  N.S.  151: 
Ci'(».<iiley  V.  LightoH'ler,  L.  Bop.  2  Ch,  Ap.  4J3; 

10  L.  T.  Rep.  N.  S.  43S ; 
R'>h  V.  Train  cud  others,  6  L.  T.  Eep.  N.  S.39); 

2  Best.  &  Sm.  GW. 

Lord  Justice  Page  Wood  said :  We  do  not  think 
we  need  call  upon  yon,  Mr.  Cole,  to  reply  in  this 
case.  We  are  called  upon,  in  fact,  to  overrule  the 
case  of  The  Attorney- General  v.  The  Sheffield  Gas 
Consiimers*  Company,  and  we  do  not  think  that  tbs 
Vice-Chancellor  attempted  in  any  way  seriously  to 
.  distinguish  the  one  case  from  tne  other.    If  dure 
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is  any  distinction,  all  that  can  be  said  is  that  that 
certainly  was  a  case  in  which  the  grounds  for  inter- 
ference by  way  of  injunction  were  much  stronger 
than  in  the  case  which  has  been  presented  to  us 
here.     In  that  case,  as  here,  the    plaintiffs  and 
relators  and  the  defendants  were  rival  gas  com- 
panies, thus  the  circumstances  in  the  two  cases 
coincide.    In  that  case  the  town  in  question  was 
Sheffield,  a  town  of  vast  traffic  and  great  manu- 
factures, and  it  must  be  a  town  of  far  larger  traffic 
than  we  can  assume  Cambridge  to  be.    In  that 
case,  even  upon  the  most  favourable  statements  of 
the  defendants  themselves,  they  were  contemplating 
executing  their  worlcs  through  seventy  miles  of 
streets,   whereas  the  plaintiffs  said   it  would  be 
one  hundred  miles ;  in  that  case  only  six  miles  had 
been  laid,  a  fact  which  Lord  Justice  Turner  notices 
in  p.  325,  where  he  states  that  it  was  in  evidence 
that  six  miles  of  pipes  had  been  alreadj-  laid  down  in 
the  town  of  Sheffield,  and  not  more.    That,  there- 
fore,  explains  the  view  which  he  took  where  he 
t^s  of  its  being  only  an  interference  of  two  days 
'With  reference  to  laying  down  the  pipes,  and  he 
ttsumes,  of  course,  that  Sie  interference  of  two  days 
▼ill  be  at  given  spots  or  places.    In  that  case  also 
the  amount  of  distance  which  had  been  achieved 
Was  scarcely  more  than  one-twelfth  of  what  was  con- 
templated to  be  done,  and  in  the  present  case  it 
is  about  one-fourth  of  what  is  contemplated  to 
he     done.     Now,    what    are    the    points    which 
distinguish  that  case  from  the  present  ?    They  are 
sertainly  very  few,  and  I  confess  that  I  see  none  in 
ul>stance  to  distinguish  that  case  from  the  one  now 
«f  ore  the  court.    One  point  that  has  been  strongly 
elied  upon  is  this — that  the  law  was  then  uncertain, 
a^%  it  was  not  clear  that  such  a  proceeding  as  the 
^^endants  were  then  about  to  take  would  be  held 
P  law  to  be  a  nuisance,  regard  being  had  to  all  the 
'■^nmstances  of  that  case.    At  the  same  time  my 
^^^on  in  saying  that  that  can  scarcely  be  taken  to 
^  ^  point  distinguishing  this  case  from  The  Attorney- 
f^^^al  V.  The  Sheffield  Gas  Consumers'  Company^  is 
"^^t  it  was  assume^  that  the  proceeding  itself  must 
5^  iinlawf  ul,  there  being  no  warrant  for  taking  up 
"^^  streets,  and  nothing,  therefore,  to  justify  that 
J^ich  must  for  a  certain  period  interfere  with  the 
^Qc,  as  well  as  interfere  with  the  convenience  of 
^Oie  who  had  shops  and  so  on  in  the  streets.    That 
^*s  with  reference  to  the  interlocutory  injunction. 
^n  the  further  hearing  it  is  undoubtedly  true,  as 
*^iftd  Cranworth   himself    said,    with    his    usual 
^*treme  candour,  in  Broadhent  v.  The  Imperial  Gas 
^^ouDany,  doubts  were  thrown  out  by  himself  and 
v^  Turner,  L.  J.  as  to  whether,  under  all  the  cir- 
camstances  of  that  case,  it  might  be  held  to  be  a 
Boisance  at  all.    But  the  course  taken,  as  he  him- 
ftif  has  eaid,  did  not  turn  upon  that,  and  he  has 
oot  expressed  any  doubt  or  hesitation  or  dissatis- 
faction with  the    judgment  in  Broadhent   v.   The 
Imperial  Gas  Compant/,  on  the  ground  of  its  having 
proceeded  on  any  mistaken  notion  as  to  whether  or 
not  the  act  complained  of  could  be  considered  a 
nuisance  at   law.     He  merely  incidentally   men- 
tions it  in   BroadbenCs  case  as  affirmative  of  the 
view  he  was  then  taking.    If  the  case  had  rested 
apon  that,  the  course  which  was  taken  would  cer- 
tainly not  have  been  taken,  that  is  of  dismissing 
:he  bill ;  but  the  bill  would  have  been  retained,  as 
tras  done  by  the  Master  of  the  Kolls  in  the  Electric 
Telegraph   Company*s    case    in    order    to    ascertain 
rhetlicT  or  not  the  thingsought  to  be  restrained  would 
le  held  at  law  to  be  a  nuisance.    The  court  thought 
\o  soch  retention  necessary,  and  therefore  it  is 
mpossible  to  say  that  they  rested  their  decision 
ipoB  any  such  doubt  as  might  have  occurred  to 
heir  mind,  as  to  whether  the  act  in  itself  was  a 
laiaance  or  not.    Then  if  that  be  so,  there  really 
ippears  nothing  that  one  can  consider  to  be  a  point 


which  distinguishes  that  case   from  the   present, 
because  every  other  fact  in  the  Sheffield  case  was 
very  much  stronger  than  anything  we  find  here.  A  x 
that  time  the  extent  and  aggravation  of  the  nui- 
sance were  not  so  strongly  commented  upon  as  they 
have  been  in  some  of  the  subsequent  cases  at  law 
but  even  then  the  question  remained  as  to  whether 
or  not  the  case  was  one  in  which  this  court,  accord- 
ing to  its  ordinary  rules,  would  interfere  by  way  of 
injunction,  regard  being  had  to  the  extent  of  the 
injury  under  all  the  circumstances  of  the  case.    If 
I  had  more  doubt  upon  the  propriety  of  that  decision, 
under  all  the  circumstances,  than  I  confess  myself 
to  entertain,  I  should  not  have  felt  it  right  after  a 
decision  had  been  come  to  by  the  full  court  (although 
one  eminent  member  of  that  court  differed  in  opinion), 
after  that  case  had  been  decided  fifteen  years,  and 
had  remained  wholly  unquestioned,  to  treat  the 
decision  as  one  which  we  ought  to  overrule  without 
having  the  case  considered  by  a  higher  tribunal 
than    this    over   which   we    are    now   presiding. 
It   has   been,    as   I   have    already    said,   decided 
for   so    long   a    period    without    an    intimation 
on  the  part  of  anyone  who  has  since  had  to  con- 
sider it  that  it  is  one  which  can  be  regarded  as  at 
all  doubtful  in  point  of  law,  and  without  any  one 
case  having  been  decided  in  opposition  to  the  views 
of  law  which  are  there  contained.    The  reason  why 
I  say  that  I  do  not  entertain  so  great  a  doubt  as  has 
been  expressed  by  the  Vice-Chancellor,  and  why  I 
do   not  concur  in  the  views  entertained  by  the 
learned  Lord  Justice,  who  differed  from  the  other 
two  judges,  is  not  that  that  case  may  be  taken  as 
having  established  any  such  point  as  Mr.  Cole  con- 
tended for  (for  he,  I  think,  put  it  a  great  deal  too 
high),  that  a  company  of  this  description,  unfur- 
nished with  any  of  the  powers  and  authorities  which 
an  Act  of  Parliament  might  give,  has  a  right  of  its 
own  mere  motive  to  erect  works  and  to  incur  expen- 
diture upon  the  faith  of  that  case,  as  Mr.  Cole  put 
it,  and    to   say    thereupon    '*  We    will    tell    the 
court  that  we  have  laid  out  our  own  money ;   wo 
have  commenced  our  works ;  we  have  been  misled 
by  the  authority  of  the  court  itself,  believing  our- 
selves, under  the  authority  of  that  decision,  to  bo 
justified  in  breaking  up  the  pavements ;  we  will  carry 
on  our  works,  as  wc  can,  no  doubt,  in  the  ordinary 
way  of  business ;  and,  although  the  law  has  decided 
that  the  acts  which  are  now  in  dispute  are  acts 
which  distinctly  constitute  a  nuisance,  and  subject 
us  to  an  indictment,  nevertheless  we  shall  say  that 
we  may  dare  and  defy  all  the  proceedings  of  a  court 
of  law,  because  a  court  of  equity  will  not  interfere 
by  injunction.**    No  such  doctrine  has  been  laid 
down  as  that.    Neither, by  anything  we  arc  now 
doing,  nor  by  any  sanction  we  are  now  giving  to  the 
authority  of  this  case,  are  we  holding  anything  in 
the  least  contrary  to  that  which  was  deciaed  by  tho 
Court  of  Queen's  Bench  in  the  Longton  Gas  Com- 
pany's case  referred  to,  which  held,  upon  grounds 
in    which    I    must    entirely    acquiesce,    that    to 
sanction    any  private  individuals  taking  up   the 
pavement  for  the  purpose  of  laying  down,  either  on 
their  own  behalf  as  a  company,  or  on  behalf  of 
themselves    as  individuals,   communications    with 
tho  main  gas  pipes  of  another  company,  or  the 
water  pipes  of  another  company,  to  say  that  any 
such  proceeding  as  that  would  not  subject  a  person 
to  indictment,  would  be  to  create  entire  confusion 
and  discomfort  to  the  inhabitants  of  a  town.    I 
agree  with  Sir  Roundell  Palmer,  that  the  Attorney- 
General  V.    The  Sheffield  Gas  Consumers'   Company, 
must  be  taken  on  its  own  circumstances,  as  must 
almost  every  other  case;  but  there  are  principles 
well  established,  which  I  think  the  facts  bear  out, 
and  one  of  these  principles  is,  that  whereas  thU 
court  interferes  by  way  ot  \Tv\v\xi^\Kaxw*\Yv^^  ^vk^  ^V 
prerention,  9M  ^xiyjxsaA^Y^iSsQsx  WL^^^^Ma  ^JwKa. 
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allow  an  injury  to  be  iatlicted,  it  does  so  in  cases 
where  the  act  cuniplained  of  is    ono    in   respect 
of  which  there  is  a  legal  remedy  also,  upon  two 
grounds,  they  being  of  a  totally  different  charac- 
ter— one,  where  the  injury  is  irreparable,  in  the  eye 
of  this  court,  as  cutting  down  a  tree,  although  it 
might  be  paid  for,  and  the  other,  where  it  is  con- 
tinuous, and  so  continuous  that  the  court,  acting 
on  the  same  principle  as  it  acted  on  in  olden  times, 
with  reference   to  bills  of  peace,   by  restraining 
actions  after  repeated  trials — so  now  it  will  restrain 
repeated  act;*,  which  can  only  end  in  incessant  ac- 
tions being  brought,  at  once,  on  account  of  the 
continuous   character  of   the  wrong,  which   con- 
tinuous character  in  itself  makes  the  injury  to  be 
grievous,  and  so  far,  in  the  eye  of  this  court,  irre- 
parable.   As  an  illustration  of  this  I  may  refer  to 
the  bell  case  (.'Soltau  v.  Ih  Ueld,  2  Sim.  N.  S.  133), 
before  Vice-Ciiancollor  Kinderslcy.    No  one  would 
dream  of  coming  to  this  court  to  restrain  his  neigh- 
bour from  tolling  a  bell  once  or  twice  or  eight  or 
ten  times ;  but  when  his  neighbour  told  him  that 
he  meant  to  UAX  it  thus  regularly  for  all  time,  the 
court  thought  it  was  a  ca.se  which  would  justify  its 
interference.    The  injury  was  in  itself  slight,  but  it 
was  continuous ;  and  so  continuous  tliat  the  court 
would  at  onct',  hrevi  umnu,  arrest  the  nuisance  and 
save  the  party  complaining  from  all  futuicc  annoy- 
ance.   In  this  case,  if  it  had  been  made  out  to  the 
court,  which  it  has  not  been  any  more  than  in  the 
S/itrfficid  case,  that  there  was  either  on  the  part  of 
the  public  traversing  the  highways,  as  distinguished 
from  the  owners  of    the  property  adjoining  the 
streets,  a  continuous   injury,  for  which  the  only 
redress  was  by  means  of  an  injunction  in  this  court, 
an  injunction  would  be  granted.     Therefore,  we 
must  look  anxiouiily,  as  the  judges  seem  to  have 
done  in  the  t^hrfjfidd  case,  at  the  amount  of  evidence 
whicli  is  brought  before  us  of  the  continuous  injury 
which  is  likely  to  Ihj  inflicted  by  the  alleged  wrong. 
The  judges  in  the  Shrjficld  case  came  to  their  ctm- 
clusion,  as  I  stated  before,  in  a  much  stronger  case 
for  an  injunction  than  we  have  here.    They  said, 
although  it  is  very  true  that  you  are  about  to  take 
up  no  less  than  seventy  miles  of  streets,  you  are 
about  to   do   it   at  different   times;    at    no    one 
given  point  will  it  ever  be  more  than  an  opera- 
tion of   a   couple  of  days;    that  may  be  an  in- 
dictable   offence,    but    we    do    not    think    it    an 
injury  of  that  description,  per  se,  such  as  to  jus- 
tify  the   interference  of  this    court.     No    doubt 
you  might  have  cases  in  which  tliis  court  would 
interfere  if  a  thing  were  only  going  to  be  done  for 
one  day — as  for  instance,  if  there  was  a  shop  with 
immense  tratUc  in  Kegent-street,  and  it  were  pro- 
posed to  interfere  with  that  traffic,  and  the  com- 
glainant  came  to  this  court  and  said  tliat  by  keeping 
is  customers  out  of  his  shop  for  one  day  his  custom 
would  be  diverted  elsewhere,  and  so  be  lost,  that 
might  be  a  ground  for  interference  of  the  court, 
although  the  shopkeeper  might  say  that  he  could 
not  inform  the  court  of  the  extent  of  his  damage 
because  it  was  not  calculable.    But  in  tliis  case  you 
see  exactly  the  circumstances  which  occurred  in  the 
Shpjfuid  case,  which  I  think  influenced  the  judg- 
ment, that    it  is  not  an  ex  officio   information  in 
which  the  Attorney- General  gathers  up  the  com- 
plaint?, wrongs  and  injuries  of  a  whole  district,  and 
lays  them  before  the  court ;  neither  is  it  an  infor- 
mation at  the  relation  of  any  other  i)er8on  than  a 
rival  gas  conip:iny,  which,  of  course,  has  reasons  of 
its  own  for  K>ing  desirous  of  putting  an  end  to  the 
operations  of  the  company  in  question.    When  we 
look  to  the  matter,  we  find  that  the  rival  gas  com- 
pany are  also  phiintiffs.    That  comi>any  has  a  per- 
fect right  to  bring  itself  forward  as  plaintiff  if  any 
dMmage  is  inflicted.    But  the  Vice- Chancellor  has 
id^  tbMt  poiat,  aud  we  agree  with  Ima  upon 


the  evidence  before  us,  that  they  hare  proved  no 
injury  whatever.  As  far  as  they  are  concerned,  oq 
the  case  which  is  brought  forward,  they  prove  no 
injury  to  their  property.  They  speak  very  much 
of  contemplated  injury,  and  they  have  brought 
several  witnesses  to  speak  to  the  possibiiity  d 
injury  to  their  pipes.  One  witness  comes  forward 
and  says  he  has  seen  the  pipes,  and  watched  tbem 
as  they  have  been  laid  side  by  side  with  the  plsio- 
tiffs',  and  the  only  injury  he  has  told  us  of  is  tliot 
they  have  imcovcred  the  plaintiff's  pipes.  There  is 
no  single  witness  that  comes  forward  to  prove  aoy 
specific  injury  done  to  the  pipes.  Upon  thatve 
are  agreed  with  the  Vice-Chancellor,  aud  wc  c«n 
give  the  plaintiffs  no  special  remedy. 

Then  the  question  is  about  the  inhabitants.    Not 
a  single  inhabitant  comes  forward  to  say,  although 
Ave  miles  of  work  have  been  done,  that  he  hst 
suffered  any  injury  whatever.    There  are  a  number 
of  learned  heads  of  colleges  and  others  who  uy 
they  contemplate  great  inconvenience.    That  was 
the  case   in    the  Attorney' General  v.   The  Shfjfidd 
Cotiiptini/j  and  of  course,  as  I  have  stated,  with 
seventy  miles  it  is  a  much  stronger  case  than  whea 
you  have  only  twenty  miles.    Witnesses  came  fo^ 
ward  in  that  case  to  speak  of  contemplated  injurj^ 
''but,"  said  Turner,  L.J.,  **six  miles  have  beia 
opened,  and  nobody  says  that  injury  has  been  done; 
you  have  had  every  opportunity  of  bringing  tha^ 
case  forward."    So  hero  there  was  every  oppor- 
tunity of  doing  BO  if  anybody  had  sustained  in^^ 
injury  whatever.    No  one  comes  to  tell  us  of  anj— 
thing  that  has  occurred,  though  they  say  that 
the  work  gets  into  narrow  parts  there  will  be 
inconvenience.     We  have  it,  however,   upon 
evidence  that  these  five  miles  are  to  a  great  exten. 
no  doubt,  in  the  wide  streets;  but  a  portion 
those  Ave  miles  comprises  the   narrower  atreec^ 
though  I  do  not  know  that  it  is  said  that  anythinsg 
has  yet  boon  done  in  the  narrowest  lanes.    There  Sm 
nothing  brought  before  us  at  all  to  satisfy  us  t\iMS 
what  has  been  done  is  such  as  tills  court  woal<I 
regard  as  an  injury  which  it  ou^ht  to  interfere  t0 
prevent  by  granting  an  injunction. 

However  wc  were  very  hardly  pressed  with  thii; 
Sir  H.  Palmer  put  it  with  great  power  and  vigooif 
as  he  conducts  all  his  arguments.    He  said,  "^Yoi 
have  the  Gas  Compaies'  Act  of  18-47,  whidi  isti 
on  the  part  of  the  Legislature  that  no  company 
incorporated  by  Act  of  Parliament  shall  attempt  to 
take  up  tlie  pavements  of  any  place,  or  town,  aai 
so  on,  for  the  purpose  of  laying  down  its  pipM 
without  being  under  a  vast  number  of  rcstrictioni." 
That  argument  did  not  escape  the  attention  of  the 
court  in  the  <S/if//iV/f/  case;  it  was  an  argument 
pressed  by  Mr.  Holt.    He  said,  in  general  tentti» 
*'  We  arc  under  restrictions  by  Act  of  Parliament 
which  compel  us  to  perform  our  works  in  a  certain 
manner."    He  asked,   "Can  it  be  said    that  the 
Legislature,  thhiking  this  essential    for  the  pro* 
tection  of  the  inhabitants  of  a  town  when  a  com- 
pany is  entrusted  with   large   corporate   powext, 
would  think  it  not  necessary  when  persons  of  their 
own  free  will  set  to  work  to  do  these  very  acts  which 
we  are  restrained  from  doing    except  under  the 
sanction  of  a  certain  authority  ?    I  think  that  there 
is  an  answer  to  be  given  to  that  question  in  this 
respect:  The  Legislature  has  entrusted  to  one  Kt 
of  people  large  powers,  and  it  says  to  those  pemni 
that  they  shall  not  exercise  these  powers  except 
under  immediate  control ;  and  having  given  to  th«m 
powers  beyond  any  which  anyone  has  as  an  individual 
or  as  a  company  at  law,  not  incorporated  by  Act 
of    Parliament,  it  takes  care  to  secure   the  due 
exercise  of  those    larger  powers  by  giving  more 
extensive  and   more   immediate    remedies    to  all 
concerned.    But  these  other  companies  ex  coneetM 
\  ^SM,  Voc^lul^  and  it  has  left  them  to  the  aidiauj 
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operations  of  law,  and  that  is  all  that  can  be  said 
on    the    matter.     It  assumes    that   the   ordinary 
operations  of  law  will  be  sufficient  with  regard  to 
them.    But  there  is  an  observation  not  unworthy 
of  notice  made  by  Lord  Cranworth  on  the  subject, 
and  I  think  Turner,  L.  J.,  made  Uie  same  observa- 
tion.   Where    you    find   a    general    Act    for    the 
purpose  of  incorporating  bodies  for  certain  works, 
and    certain  companies  are  not  allowed  to  avail 
themselves  of  that  Act  (railway  companies  being 
amongst  the  number,  whilst  gas  companies  and 
others  are  allowed  so  to  do),  if  any  inference  is  to 
^  drawn  about  the  intention  of  the  Legislature,  the 
Legislature  must  be  assumed  to  have  known  that  a 
company  could  not  proceed  ex  mero  niotu  to  dig  up 
the  soil  of  a  town  in  which  their  works  were  to  be 
constructed,  and  they  must  be  taken  to  know  that 
*«ere  would  be  companies,  as  happens  in  the  parti- 
cular case  before  us,  who  would  find  persons  com- 
P^nt   to  authorise  them.    In  other  cases    they 
^ight  find  a  whole  town  willing  that  the  works 
^ould  be  done.    I  can  conceive  a  case  where  A., 
•^ing  the  owner  of  a  field,  might  have  a  bill  of 
P^ace    and    a    perpetual    injunction    to    restrain 
f^ple   from   making   perpetual    trespasses  upon 
'^    whereas     B.    might    find    it    convenient    to 
"■Oct ion  those  trespasses;  as   if  he  kept  a  public- 
^tt«o,    or    anything    of    that    kind.       So    here 
™e     'Whole  town    have    it    in  their    power,  and 
eterjr    member  of  the  town  has  it  in  his  power,  to 
Pfoce-^jd  by  way  of  indictment ;   and  if  such  a  case 
'^     l:>een  brought  before  us,  either  at  the  instance 
JJ  «.     large  number  of  iuhabitants,  the  Attorney- 
wn«>x»al  proceeding  by  way  of  indictment,  or  we 
*»^    '^liat  they  would  have  to  go  on  proceeding  with 
pci^F^^^tual  indictments,  that  might  take  the  case  out 
of  t>n3  Sh^kld  case.     But  here  is  a  point  which 
•^•'ts  in  quite  as  strong  a  degree — I  should  say  in 
eferv    a  stronger— that  in  this  town  there  is  a  body 
^»hi<5li  flcems  to  have  been  incorporated  from  a  very 
esily  period,   1788,  consisting  of  ^e  heads  of  all 
the^  colleges,  persons  who  are  now  saying    they 
anticipate  great  mischief  and  evU.     They  are  the 
commissioners  entrusted  with  certain   powers  by 
that  Act  of  Parliament.    There  are,  besides,  the 
lepresentatives  of  the  borough  in  Parliament,  the 
Biagistrates,  and  certain  other  persons  incorporated 
•8  commissioners.    They  have  powers  of  the  largest 
description,  not  only  over  the  soil  of  the  carriage- 
way, but  the  pathway,  which  is  vested  in  them. 
Every  stone  that  is  dug  out  is  a  trespass  committed 
by  those  who  take  it.    Every  foot  of  pavement  that 
is  taken  up  is  a  trespass  upon  their  property.    All 
those  injuries  are  such  that,  if  this  body  tiiink  it 
proper  and  right,  as  representing  the  whole  town, 
they  may  take  action  in  the  matter.    The  case  is 
no^  in  that  situation.    The  whole  town  acquiesces, 
and  nobody  takes  any  part,  although,  as  I  have 
said,  there  is  a  body  competent  to  represent  the 
town.    We  only  find  that  the  information  is  filed  at 
the  instigation   of  a  rival    gas   company.    That, 
beyond  all  question,  weighed  in  the  decision  come 
to  by  the  learned  judges  to  whom  I  have  referred  in 
their   judgment  upon   the   interlocutory   motion. 
Then  in  the  subsequent  judgment,  what  Knight 
Bmce,  L.  J.,  says  with  regard  to  public  questions 
is  a  consideration  not  to  be  forgotten.    He  says,  "  I 
agree  that  motives  are  very  often  immaterial  with 
rderenee  to  the  manner  of  disposing  of  a  suit.    It 
has  been  said  by  an  eminent  judge  that,  if  you  were 
to  look  into  the  motives  of  suitors,  courts  of  justice 
would  not  sit  above  a  month  in  the  year,  and  would 
hare  little  to  do."    Of  course,  there  are  in  numerous 
instances  motives  for  a  litigation  which,  if  they 
could  be  looked  into,  would  prevent  a  court   of 
justice   from  interfering.    But  generally  I  agree 
that  it  is  not  the  rule  so  to  regard  them.    Where, 
bowerer,  the    public    interest   purports    to    be 


asserted,  it  is  not  wholly  immaterial,  at  least  upon 
an  interlocutory  application,  to  look  into  the 
motives  from  which,  or  under  which,  the  matter  is 
brought  forward.  Now  in  the  present  case,  though 
the  Attorney- Greneral's  name  is  used,  it  is  im- 
possible not  to  see  that  the  suit  has  been  instituted 
more  from  regard  to  private  than  to  public  good.  If 
the  public  interest  clearly  required  the  immediate  in- 
terposition of  the  court,  that  might  not  be  immaterial. 
But  we  find  as  a  fact  that  the  majority  of  the  town 
council  is  in  favour  of  what  the  defendants  are  pro- 
posing to  do,  and  on  a  question  of  discretion  it  is  im- 
possible with  reference  to  a  community  of  this 
description  not  to  look  with  some  degree  of  atten- 
tion at  what  the  governing  body  of  the  borough  think 
on  the  subject.  It  is  said  that  many  of  the 
members  of  the  town  council  are  interested  in  favour 
of  the  defendants'  undertaking.  I  dare  say  that  is 
so ;  still  they  are  members  of  the  governing  body, 
and  the  opinion  of  the  majority  is  as  I  have  AtatA.'d." 
Such  a  consideration  has  much  greater  weight,  no 
doubt,  upon  an  interlocutory  application,  and  that 
learned  judge,  upon  the  subsequent  hearing,  held  that 
he  was  justified  in  differing  from  the  other  judges. 
But  they  say  you  must  show  us  an  injury  of  a 
durable  and  continuing  character.  I  quite  agree 
in  what  the  learned  judges  have  said  at  law,  namely, 
that  having  for  a  day,  we  will  say,  small  inconveni- 
ence if  it  does  not  involve  such  acase  asl  have  Lief  ore 
referred  to— loss  of  custom  or  the  like — the  simple 
fact  of  that,  per  se,  is  not  a  matter  which  impresses 
the  mind  of  the  court  very  strongly,  when  it 
finds  tliat  not  one  single  inhabitant  is  brought 
forward  to  say,  though  five  miles  of  work  have  been 
done,  that  there  has  been  any  inconvenience.  No 
single  passenger  along  the  Queen's  highway  says 
he  has  been  impeded.  There  is  existing  a  body  who 
might  take  up  all  these  cases  on  behalf  of  the  town, 
and  effectively  come  here  as  representing  the  town, 
and  insist  upon  stopping  that,  if  it  were  going  to 
be  a  continuous  infraction  of  the  law,  and  they 
might  say  they  wished  to  be  protected  in  a  manner 
analogous  to  protection  by  a  bill  of  peace  against 
having  to  bring  perpetual  actions.  But  here  there 
exist  none  of  those  criteria  any  more  than  they 
existed  in  the  Sheffield  Gas  Company's  case.  Unless, 
therefore,  we  are  prepared  to  overrule  that  case, 
which  I  should  not  feel  myself  disposed  to  do, 
regard  being  had  to  all  the  circumstances  before 
us,  we  cannot  concur  in  the  decision  of  the  Vice- 
Chancellor.  This  is  a  very  much  weaker  case  for 
inteif  erence  by  us  than  was  the  Sheffield  case. 

Tlieref ore,  we  must  hold  that  the  defendants  wore 
right  in  their  appeal  from  the  first  order,  because  at 
that  time  the  information  ought  to  have  been  dis- 
missed with  costs,  and  the  Vice-Chancellor  would 
have  dismissed  it  if  he  had  not  thought  it  right  to 
give  leave  to  amend.  But  the  amendment  has  not  put 
the  case  into  any  better  position  than  that  case 
which  the  Vice-Chancellor  has  purposely  discharged 
for  the  reason  that  he  has  assigned ;  and,  therefore, 
it  appears  to  me  that  the  bill  should  at  that  first 
hearing  have  been  dismissed  with  costs.  The  sub- 
sequent appeals  must  follow  as  a  consequence  of 
that.  We  shall  give  no  costs  of  the  appeal.  As  we 
did  not  hear  the  plaintiffs  on  the  motions,  the 
costs  of  the  motions  will  be  necessarily  costs  in  the 
cause. 

Lord  Justice  Selti'tx  said :  With  respect  to  that 
part  of  tiie  decree  which  gave  the  plaintiff  lil>erty 
to  amend,  it  has  been  argued  that  the  Vice-Chan- 
oellor  proceeded  in  a  manner  inconsistent  with  that 
class  of  cases  of  which  PiUcington  v.  Wignall  may  be 
treated  as  an  example.  There  the  original  bill  was 
filed  to  redeem  a  mortgage  at  a  time  when  tlic 
plaintiff  had  no  title  to  redeem^  asid\X.^«&\yi\^>\\'«x 
the  bill  Go\i]yi  not  '{ico'^V}  \a  ^sqkcl^^  Vi  ^nas^^^^sl 
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the  subsequent  acquisition  of  title.    In  all  the  other 
cases  which  have  been  cited,  there  was  an  original 
defect  in  the  plaintiff's  title,  which  it  was  sought 
to  cure  by  the  introduction  of  statements  of  facts 
which  occurred  after  the  bill  was  filed.    But  in  the 
present  case,  the  title  of  the  Attorney-General  does 
not  in  any  degree  depend  upon  the  contract  between 
the  commissioners  and  the  defendants.    He  sues  as 
representing  the  public  by  an  original  independent 
title,   namely  as    protector  of    the  rights  of  the 
public  against  a  nuisance  to  the  public  highway. 
Then  it  is  said  that  the  contract  in  question  is 
alleged  in  the  information  and  bill,  and  that  the 
title  of  the  informant  and  plaintiff  to  relief  depends 
upon  acts  done  in  pursuance  of  that  contract.    If 
the  defendants'  case  h'ad  been  that  this  right  to 
interfere   with    the   streets   depended    upon    the 
existence  of  the  contract,  and  that  they  had  never 
done,  or  threatened  or  intended  to  do,  anything  ex- 
cept in  pursuance  of  and  under  that  contract,  there 
would  have  been  more  substance  in  their  contention  ; 
but  it  appears  from  the  prospectus  which  was  issued, 
that  their  company  was  formed,  as  almost  all  these 
gas  companies  are  formed,  not  merely  for  supplying 
the  lamps  in  the  public  streets,  but  in  private  houses, 
and  they  state  in  their  own  affidavits  that  they 
desire  to  do  this,  and  intend  to  supply  private 
houses,  especially  the  poorer  houses  in  the  town,  with 
gas.  And  they  now  contend  that  up  to  the  time  of  the 
appeal  they  were  and  are  entitled  to  continue  their 
operations  for  that  purpose.    The  42nd  paragraph  of 
the  bill  states,  that  "The  Limited  Company  alleges 
that  a  large  amount   of  their  nominal  capital  of 
25,000/.  has  been  subscribed  upon  the  terms  of  their 
prosiiectus,  and  that  they  have  sufficient  means  and 
resources  to  construct  and  lay  down  all  such  build- 
ings, gasometers,  retorts,  main  and  service  pipes, 
columns,  posts,  lamps,  apparatus,  and  other  works 
requisite  for  manufacturing,  storing,  and  supplying 
the  university  and  town  with  coal  gas."    In  like 
manner  the  51st  paragraph  of  the  bill,  before  it  was 
amended,  was  quite  general  in  its  terms,  and  con- 
tained no  reference  at  all  to  the  contract.    I  think, 
therefore,  that  the  informants'  and  plaintiffs'  title 
does  not,  nor  does  the  right,  in  any  way  dei>end 
upon  the  contract.    But  the  contract  may,  I  think, 
with  more  propriety,  be  said  to  constitute  a  portion 
of  the  defendants'  case,  and  although  there  may  be 
some  objection  to  the  precise  terms  in  which  the 
liberty  to  amend  is  given  by  the  decree,  which  terms, 
I  think  are,  in  one  sense,  very  unfavourable  to  the 
plaintiff,  it  is  not  necessary  to  consider  the  effect  of 
those  terms.    But  as  so  much  argument  was  ad- 
dressed to  us  on  this  part  of  the  case,  I  think  it 
right  to  say  that  in  my  judgment  the  case  was  one 
in  which,  accordmg  to  the  principles  and  rules  of 
this  court,  an  amendment  of  the  bill  was  properly 
allowed  at  the  hearing. 

With  respect  to  that  which  is  the  substance 
of  the  case,  I  think  wc  have,  in  allowing 
this  appeal,  merely  acted  upon  the  principle 
which  has  been  so  clearly  established  and  so 
often  recognised  in  former  decisions,  namely, 
that  this  court  will  not  interfere  by  way  of 
injunction,  when  the  injury  is  proved  to  be  tempo- 
rary and  passing.  As  it  was  expressed  by  Lord 
Coitenham  in  Ehnnhirsty.  Spencer,  2  M.  &  G.  at  page 
50 :  *'  The  plaintiff,  before  he  can  ask  for  an  injunc- 
tion, must  prove  that  he  has  sustained  such  a  sub- 
stantial injury  by  the  acts  of  the  defendants  as 
would  entitle  him  to  a  verdict  at  law  in  an  action 
for  damages."  Each  case  must,  of  course,  depend 
upon  its  own  circumstances ;  it  may  often  be  very 
difficult  to  decide  on  which  side  of  a  dividing  line 
the  case  falls.  But  where  we  find  the  particular 
point  taken  to  have  been  already  decided  by 
the  Court  of  Appeal  in  a  case  brought  before  it, 
«  case  IB  afierwudB  brought  before  the  Bam^ 


court,  which  turns  out  to  be,  as  I  think  this  does, 
very  much  weaker  than  the  case  so  decided,  we 
should   be  introducing  the  greatest  uncertaintj, 
and  consequently  the  greatest  inconvenience,  if  we 
were  to  come  to  a  different  conclusion.    That  this 
case  is  very  much  weaker  than  the  Sheffield  Gas 
Company's  case  is  apparent,  I  think,  from  a  con- 
sideration of  the  affidavits  upon  which  the  informaiit 
principally  relies.    Take,  for  instance,  the  affl-srit 
of  Mr.  Hawksley.     It  will  be  found  that  he  had 
the  means  of    observing  what   had   been  done; 
whether  five  miles,  or  one  mile,  or  less  than  a  mile 
had  been  done,  it  is  the  common  case  of  both  parties 
that  these  operations  had  been  conducted  in  the 
town  of  Cambridge,  a  town  of  very  considerable 
extent,  and  yet  there  is  no  evidence  of  any  injury 
done  to  any  person,  nor  is  there  any  evidence  of 
nuisance,  except  a  general  opinion  tiiat  if  the  worki 
are  constructed  nuisance  will  accrue.    The  sime 
observation  applies  to  the  affidavit  of  Mr.  Peed ;  he 
mentions  what  has  been  done,  but  he  brings  forward 
no  single  specific  instance  of  any  injury  having  been 
occasioned  to  any  individuaL    Then  there  is  Dr. 
llansom's  affidavit;   he  is  a  gentleman  perfectly 
familiar  with  the  town ;  he  says  he  knows  what  hat 
been  done,  but  in  like  manner  he  fails  to  produce  any 
single  instance  of  any  injury.    Therefore,  although 
as  has  been  justly  said,  the  Attorney-General  sums 
up  in  himself  the  rights  of  all  these  different  indi- 
viduals who  constitute  the  public,  so  far  as  the  tows 
of  Cambridge  is  concerned,  yet,  notwithstanding 
so  full  an  opportunity  of  proving  injury,  none  hat 
been  shown. 

I  agree  with  what  the  Lord  Justice  has  said  as  to 
the  existing  law  and  principles  as  laid  down  in  the 
Sheffield  Gas  Company's  case ;  but  I  entirely  dissent 
from  the  proposition  that  that  case  has  esublished 
any  such  result  as  has  been  contended  for— namely, 
a  general  right  for  every  gas  company,  without  the 
authority  of  Parliament,  to  interfere  as  they  thmk 
fit  with  the  streets  and  public  ways  of  a  town.   I 
think  a  gas  company  that  undertakes  so  to  proceed 
without  the  authority  of  Parliament,  is  exposed  to  a 
great  number  of  perils,  and  I  agree  that  there  are 
many  instances  in  which  companies,  having  tried 
to  proceed  without  such  Parliamentary  authoritj", 
have  afterwards   found    themselves  compelled  to 
apply  for  and  obtain  such  powers.    They  are,  of 
course,  subject  to  the  rights  of  the  owners  of  the 
soil   through  which  their  pipes  are  placed;  and 
although  they  may  obtain    the  authority  of  the 
persons  in  whom  the  pavement  is  vested,  still  they 
arc  at  any  time  subject  to  the  rights  of  the  owners 
of  the  soil  to  interfere  with  their  pipes,  unless  they 
have  obtained  Parliamentary  sanction.  But  althou^ 
they  are  exposed  to  those  dangers,  they  are  ncve^ 
tlielcss,  like  all  other  persons,  entitled  to  insist  upoa 
the  principle  on  which  this  court  has  always  acted, 
namely,  to  say  that  no  such  serious  or  permanent 
injury  has  been  proved  as  would  justify  the  inter- 
ference of  the  court  by  way  of  injunction.    They 
are  certainly  not  the  less  entitled  to  set  up  thb 
case  if,  as  in  the  present  case,  the  informant  is  set 
in  motion,  not  by  the  inhabitants  of  the  town  or  by 
any  public  body  representing  them,  but  by  a  rital 
company  engaged  in  the  same  trade  or  business. 
In  my  judgment,  no  such  case  as  is  requisite  to 
establish  a  case  for  an  injunction  has  been  proved, 
and,  therefore,  I  think  the  bill  must  be  dismisfed 
with  costs. 

Solicitors  for  the  informant  and  plaintiffs,  R.  and 
C  H.  Ilodyson,  agents  for  E.  H.  Adcock^  Cambridge. 

Solicitors  for  the  defendants,  the  Cambridge  Gas 
Consumers'  Company,  «7.  and  C.  Coity  agents  for  £» 
Foster,  Cambridge. 
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ParUament — Riglil  (o  ixttfor  anatyin  rtsptct  af  tease- 
holil  propwfj  canferrin^  right  to  vole  for  bomugh — 
30  j-  31  Vicl.  u.  56  and  69—2  Will,  i,  c.  i5,  >.  25. 

Ify  tht  2  Will.  4,  e.  45,  t.  25,  i(  i'<  tnacttd  that  no  p(^■50^ 
i^tf  bt  tutilStd  to  vote  for  a  cotcnty  aa  leiaee  of  a 
ioiat  Kfiich  icoald  etmfir  a  right  to  voir  for  a  borough. 
By  tht  30  j-  31  Vicl.  c.  102,  i.  GQ,  the  provitioni  of 
that  mction  are  to  bt  detmed  to  refer  to  tht  proviiiom 
of  the  latter  Act  1  and  t^  KCt.  B6  of  the  Soi' 3i  Vicl. 
c.  !02,  it  ti  enacttd  that  tht  franehitei  conferred  bf 
tAat  Act  ihali  bt  in  addition  to  any  exiiting  francki 

The  appeSanl  icas  on  the  register /or  a  counly  in  reelect 
of  leaithold hornet  filuatid in  a  borough,  but  not  or 
MyTSci'cnl  vabu  to  confer  a  right  to  volt  for  tht  borottgS 
at  tht  timt  of  tht  pauing  of  the  30  f  SI  Vicl.  c.  102  .. 

S eld,  that  afier  lit  passing  of  the  aO  ^31  VTrt.c.  102, 
4U  that  Act  mat  to  be  comtrmd  with  tht  2  WilL  i, 
c.  13,  he  aat  distntilltd  to  volt  for  the  county  by 
rtaiOH  of  his  tenant  having  acquired  a  right  tovott 
for  Uie  borough  in  rtsptct  of  the  qualifying  proptrty. 
Thia  wu  a  coasoUdated  appeal  from  a  decision  of 

the  reviling  barriiter  for  the  South-EaiterD  DirUioa 

of  Iducaihiie. 

At  the  court  held  at  the  aieize  court,  Maccheater, 
on  the  IGih  Sept.  18G8,  for  thdreTisionof  the  list  of 
Toters  for  the  tovnship  of  Ardwick,  io  the  South' 
Eaitem  Diriaion  of  the  couatj  of  I>iiacaster,  Henry 
Bunting,  ileacribed  on  tlie  Utt  of  Totera  for  the  said 
towpihip  w  follows : 


K(M.33uiias,BTils- 


wa«  duly  objected  to  by  Thomas  Webster. 

It  waH  admitted  that  the  mid  Ilenir  Buntingn 
lessee  for  a  term  of 'J9!l  years  of  the  mesauages  .. 
dwcllio^-houaea  described  in  the  fourth  column  of 
the  said  list  uf  Totcrs,  viz..  at  Noa.  33   and  33 
Hf  do-street.    The  ciaiis  ia  for  a  county  vote. 

The  property  in  respect  of  which  the  uame  of  thi 
said  Henry  Bunting  was  upon  the  register  for  the 
township  uf  Ardwick  ia  situate  within  the  borough 
of  Manchcater,  but  inasmuch  as  the  clear  rearly 
value  of  eu:^h  of  the  said  dwclling-houaea  did  not 
amount  to  10/.  it  was  admitted  that  Che  said  Henry 
Bunting  was,  before  the  passing  of  the  Reprcsen- 
Ution  of  the  People  Act  1867,  entitled  to  be  on  the 
ngister  of  voters  for  the  said  township  of  Ardwick, 
in  the  southern  division  of  the  said  county.  It  is 
alsa  admitted  that  ainca  the  passing  of  the  Kcpre- 
■enlatioD  of  the  TcDple  Act  1867,  the  aoid  Heory 


said  county  (now,  by  the  31  &  33  Vict.  c.  46,  a 
separate  diviaioii  of  Cbc  said  county)  in  respect  of 
any  new  claim  for  such  a  qualifJcacion  as,  before 
the  Representation  of  the  People  Act  18GT,  entitled 
him  to  be  on  the  register  of  voteri,  inastnucb  as  by 
the  last- mentioned  Act  mere  occupation  and  pay- 
ment of  rates,  irrespective  of  any  amount  in  value 
of  the  bouse  occupied,  gives  a  vote  for  the  borough. 
It  was  objected  that  by  the  25th  section  of  2  Will. 
i,  c.  45,  the  said  Henry  Bunting  was  not  entitled  to 
have  his  name  retained  on  the  said  Ust  of  voters  for 
the  township  of  Ardivick,  each  of  the  said  dwelling- 
houses  referred  to  in  the  said  column  Ho.  4  being 
now  sufficient  according  to  the  provisions  of  the 
said  iird  section  of  the  Representation  of  the  People 
Act  1867,  to  confer  on  the  tenant  or  occupier  thereof 
tbe  right  of  voting  tor  the  said  borough  of  Man- 
chester. 

On  behalf  of  the  said  Henry  Banting  It  was  con- 
tended that  inaamucb  as  bis  name  was  upon  the 
register  of  voters  for  the  said  southern  division  of 
Lancashire  at  the  time  of  the  passing  of  the  said 
Representation  of  the  People  Act  1867,  the  right* 
of  the  said  Henry  Bunting  to  have  his  name  retained 
on  such  list  of  voters  for  the  township  of  Ardwick 
in  respect  of  his  county  vote,  was  reserved  by  tba 
said  KepreBentati<jn  of  the  People  Act  1867  (see 
sect.  5G;;  that  tbe  operation  of  the  said  statute  «»• 
United  and  applied  only  to  leaseholdera  claiming  to 
be  placed  upon  tbe  register  after  the  passing  of  the 
■aid  Act 

I  held  and  dedded  that  the  said  Henry  Bunting 
was  not  entitled  to  have  his  name  retained  on  the 
list  of  voters  for  the  said  townahip  of  Ardwick,  and 
the  name  of  the  said  Henry  Bunting  was  therefore 
erased  from  the  said  list  (d  voters  for  the  town- 
ship of  Ardwick.  There  was  also  struck  out  of  tha 
list  of  voters  for  the  aaid  township  of  Ardwick.  and 
for  the  other  townships  hereinafter  set  forth,  and  all 
being  within  the  said  south-eastern  division  of  the 
county  of  Lancaster,  the  names  of  the  persons  whose 
names  and  qualifications  are  set  forth  in  the 
schedule  hereunto  annexed,  and  as  their  right  to 
have  their  names  retained  on  the  laid  list  of  voters, 
depends  on  the  same  point  of  law  as  that  raised  in 
the  case  of  Heiuy  Buotiog,  the  appeals  are  conso- 
UdaCed. 

If  the  court  shall  be  of  opinion  that  the  said 
Henry  Bunting  was  not  entitled  to  have  his  name 
retained  on  the  said  list  of  voters  for  the  reasons 
before  given,  his  name  and  the  said  names  referred 
to  and  set  forth  in  the  schedule  above  mentioned 
will  remain  erased.  But  if  the  court  shall  be  of 
opinion  that  the  name  of  the  said  Henry  Bunting 
■hould  be  retained  on  tbe  said  list,  then  the  name 
of  the  said  Henry  Bunting  and  the  names  referred 
to  and  set  forth  in  the  said  schedule  are  to  be 
restored  to  the  said  list. 


AteBiih,  Q.C.  (Hopieood  with  him),  for  the  Appel- 
lant.— The  question  is,  if  a  person  who  was,  at  the 
time  of  the  pauing  of  the  lieprescntatioo  of  the 
People  Act  1867,  entitled  to  a  vote  for  a  county 
u  a  leaseholder  of  land  situated  in  a  borough  is 
disentitled  to  vote  for  the  county,  by  reason  of  his 
tenants  having  now  acquired  a  right  to  vote  in 
respect  of  the  same  property  for  the  borough.  As  a 
general  principle,  a  person  whose  tenant  has  a  vota 
for  tho  borough  cannot  vote  in  reaped  of  the  same 
property  for  the  county.  But  the  question 
here  is,  if  a  person  who  was  actually  on  the 
register  at  the  time  of  tho  passing  of  Che  Re- 
presentation of  the  People  Act,  is  disentitled 
by  that  Act.    By  sect.  66  of  the  Representation  of 

i  the  People  Act  It  ii  enacted  that  "the  franchises 
uonferr^  by  this  Act  shall  be  in  addition  to  and 
not  in  substitution  of  any  exiatin^hi.'adnwiv,''^^^^  *^ 
ihat  no  peium  »t^  \»  %ti'<:vCui&.  \a  "»«*  ^'^  *>* 
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Kune  Tilace  in  retpect  of  more  th.in  unc  qunlili cation, 
Aiid  Bubject  to  the  provisioaa  of  thU  Act,  ail  laira, 
Guitoini,  and  enactments  now  in  force,  confemag 
Bnj  ri|{ht  to  rote,  or  otherviK  n-Iuting  to  the  reprc- 
■cntalion  of  the  people  in  England  anil  Wale^,  and 
tbc  re^'iatretion  of  person!  entitled  to  vote  ehall 
remain  in  full  force,  and  shall  apply,  at  nearly  as 
circumstances  admit,  to  anj  penon  hereby  autlin- 
riscd  lo  vote,  and  ihall  also  apply  to  any  consti- 
tuency hereby  authoriieil  to  return  a  member  or 
members  to  Parliament  M  if  it  had  heretofore 
returned  auch  mcmben  to  Parliament,  and  to  the 
fratichiaCB  hereby  conferred,  and  to  the  ri'giBter  of 
TOters  hereby  required  to  be  formed."  Therefore 
the  franchise!  conferred  by  the  Kcpreaentalion 
of  the  People  Act  arc  to  be  in  addition  to  exiat- 
inji  franehjses.  Then  by  seel.  JU  it  it  enacted 
that  "  thia  Act,  so  far  as  is  consistent  vith  the 
tenor  thereof  aholl  bo  construed  as  one  with  the 
enactments  for  the  time  beinR  in  force  relating  to 
the  representation  of  the  people  and  with  tJie  r^is- 
tratiun  acts ;  and  in  construing  the  provisions  of 
the  21[h  and  25th  seetiona  of  the  Act  of  2  Will.  4, 
c.  43.  the  expreasions  "the  provisions  hereinafter 
contained  "  and  "  as  aforesaid  "  shnlt  be  deemed  to 
refer  to  the  proTiiiona  of  this  Act  conferring  rights 
to  viHc.  aa  well  aa  to  the  pruTiaions  of  the  said 
Act."  By  sect.  23  of  the  2  Will.  4,  c.  4.%  it  is 
enacted  that  no  peraon  shall  be  entitled  to  vote  for 
a  county  in  respect  of  his  interest  as  lessee  in  re- 
spect of  any  house,  &.C.,  or  land  occupied  with  a 
house,  &c,  as  would,  according;  to  '*tho  provisiona 
hi-rciiuift«r  contained,"  confer  on  him  or  an;  other 
person  tbc  right  of  voting  for  any  city  or  borough. 
Therefore,  that  section  being  applied  to  the  new 
rights,  it  is  admitted  that  if  tlie  property  had  been 
uewly  acquired,  the  appellant  would  not  be  entitled 
to  vole  in  respect  of  it  for  the  cimnty ;  but  it  is 
submitted  that  as  thia  is  excluatvely  an  enfrao- 
cbising  Act,  and  the  new  franchisea  are  to  bo  in 
addition  to  existing  franchiaea,  the  appellant  being 
on  the  register  at  the  time  of  the  passing  of  the  Act, 
is  not  deprived  of  hia  right  to  vole.  [Bovii,!.,  C.  J. 
— If  that  were  ao  we  should  be  obliged  to  add  to  the 
words  "no  person"  the  words  " except  tliose  now 
entitled  to  vote."] 


BoviLL,  C.  J.— We  ore  all  of  opinion  that  our 
judgment  should  be  for  the  respondent.  It  is  im- 
possible to  draw  the  distinction  contended  for  by 
Mr.  Mellish  on  the  part  of  the  appellant. 

Judgaiait  for  lie  Ttipondenl. 

Attorney  for  the  appellant,  P.  II.  Lawrenet. 

Attorneys  for  the  respondent,  itilm  and  Co. 


Tvetday,  Nov.  10,  ISGS. 
Moon  fapp.)  o.  Ajidrbw  (tcsp.) 

Parliamtnt — Barowjii  volt — JVbtice  cf  ohitclion — De- 
Krijitioti  of  litt—G  Vict.  c.  IM,  lehedaJc  B,  No.  10. 

In  the  Parliamentan/  borough  of  Pearya  and  Falmouth 
there  are  lix  jihce*  having  Kitarate  OBtrseera,  and 
tfparale  Hits  of  vottrt  art  pablitked  for  eocA.  Tliete 
places  are  iht  borough  of  Peniyn,  being  the  oM 
municipal  borough,  ihe  parieh  of  St.  G.,  the  parish  of 
M.,  the  pariih  of  P.,  lis  (oirn  qf  P.,  and  the  parith 
of  B.  Aa  objector  dencribtd  himnelf,  in  his  notice  of 
agtclion,  at  "on  the  litt  of  votert  for  the  borough  of 
Penn/n."  Tht  barritter  hehl  the  detcriplion  bad. 
btcauie  l!it  Parliamiatary  bonmgh  of  Prnn/n  ant 
PubaoulA  mat  camtnoidi/ calkd  the  borough  of  Penryn 

'4  liat  tke  Miiee  ma  good. 


[a  P. 


This  was  an  appeal  from  a  decision  of  the  reriiiEj 

barrister  for  the  borough  of  Penryn  and  FalmontiL 

Cask. 

At    the   court   held    at    Fatmoutb    before  Ha. 

barrister- at-law,   duly   appointed  to  revise  ibi! 

list    of    voters    of    the   braungh   of   Peiuyn  for 

revision  of   the   liat   of   voters   for  the  aid 

borough  in  the  town  of  Falmouth,  the  paiiih  at 

Falmouth,  and  the  parish  of  Uudock,  objection  *u 

iiade  to  tlie   names  of  Witliam  Andrew  aud  Ibe 

ither  persona  contained  in  the  first  schedole  hereto 

himilar  to  the  folbwing : 

0  Mr.  'VTilliiun  AnOnw.  oF  Jorinuttrest,  in  the  ton  d 

E^ilnumtb. 

1  hereby  tfive  von  notics  tlmt  1  ohiect  to  lOUT  naiiu  Iikk 


Objection  waa  made  to  William  Langdon  and  tbe 
>Uier  iicrsccia  niiTneil  in  the  second  achcdale  hereto, 
by  a  notice  similar  to  the  following : 
To  Mr.  IVilUiim  LineJoo,  ol  HIgh-itnet,  in  Ibe  ton  ol 


;:cri; 


illobjeci 
own  ol  F 


at  Veurju.— lutsd  tuu  diUi  Aup.  liiai. 

TaoMia  BicuHD, 
or  tic  Pram,  Penrjn,  on  tho  Iwt  of  nrt«i  tot 
Iho  borough  of  Fenrjn. 

The  borcugh  of  Penryn  and  Falmouth  for  Fariii- 
inentary  purposes  consists  of  six  several  pbot 
liaving  separate  overseers  and  rates  and  icpuils 
lists,  namely,  the  borongh  of  Penryn,  the  pariebof 
St.  Gluviua,  the  parish  of  Mylor,  tbe  town  d 
Faliuoutb,  the  parish  of  Falmouth,  and  the  parish  d 
Budock.  In  the  first  of  these  piace*  there  were  t»» 
separate  lists  published  by  the  overseer*  of  tbe  pov 
nno  containing  the  scot  and  lot  voters  and  the  oibK 
the  10/.  householders  and  the  inhabitant  occopicn; 
the  tatter  list  included  all  the  names  on  the  scot  ui 
lot  list. 

The  names  of  Charles  Moon  and  Thomas  Rickard, 
ihc  objectors  to  tho  several  persons  mentioned  in 
ichedutes  1  aiid  2,  appeared  on  both  those  lists,  *ai 
their  residences  also  appeared  thereon  as  mentioatd 
in  the  notices. 

I  held  that  the  description  of  the  objector  Chtcltf 
Moon  aa  being  of  St.  Thomas-street,  Penryn,  on  tbe 
liat  ot  voters  [or  Ihe  borough  of  Penrjn,  and  of 
Thomas  Kii^kard.  as  beiog  of  the  Praze,  Peniyii,i)lt 
the  iiac  of  voters  for  the  borough  of  Penryn  did  aot 
sulQciently  deacribe  on  which  of  the  six  Usts  o(  (be 
I'arlinmcntury  borough  of  Penryn  Charles  MooB 
and  Thomas  Ilickaril's  names  were  to  be  found. 

1  therefore  deddod  that  tbe  notices  were  bad,  and 
retained  on  the  list  tbe  names  of  the  persons  objedd 

The  appeals  in  all  these  cases  depend  upon  tbc 
tame  decision,  and  ought  to  be  consolidated. 

If  the  Court  of  Common  Pleas  shall  be  of  opinio* 
that  the  notices  of  objection  were  inTali<1,  ther^stw 
will  remain  without  amendment,  bat  if  the  court 
shall  be  of  opinion  that  the  notices  were  not  invalid 
then  tbe  iinnios  of  tlie  persona  set  forth  in  the  sclie- 
duie  hereto  are  to  ho  expunged  from  the  register. 

OWii%.  Q.C.  (//o"i«  Pagne  wiU.  him)  refeirrf 
to  the  Boundary  Act  (31  &  3-2  Vict.  c.  iG\  a.  4.  aad 
schedule  I,  in  whicli  the  Farlianientary  Borough  i* 
described  as  the  borough  of  "Peuryu  and  Fal- 
mouth," and  contended  that  as  there  was  no  parish 
of  Penryn  the  objector  could  not  describe  the  list  in 
any  other  way  than  he  had  done,  and  that  as  thete 
was  a  separate  list  for  the  old  borough  of  Fcni;!!, 
tlie  dtiuisttaii  was  strictly  ai 
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[C.  P. 


BoviLL,  C.  J.  referred  to  Tudhall  v.  The  Town 
Clerk  of  Bristol^  5  M.  &  G.  5,  and  Bright  T.  Deveniak, 
L.  Rep.  2  C.  P.  102 ;  16  L.  T.  Rep.  N.  S.  471. 

The  Court  called  on 

T,  AtkinsoHf  Scrjt.  (LumUy  Smith  with  him)  for 
the  respondents. — He  contended  that  as  the  Parlia- 
mentary borough  of  Penryn  and  Falmouth  was  com- 
monly called  the  *'  Borough  of  Penryn,"  the  notice 
should  have  described  the  list  as  the  *^  list  of  voters 
for  the  borough  of  Penryn,  in  the  Parliamentary 
borough  of  Penryn  and  Falmouth."  He  cited 
Croxvther  v.  Bradney,  16  C.  B.,  N.  S.,  536. 

BoviLL,  C.  J. — It  seems  that  the  notice  in  this 
case  is  sufficient.  It  appears  very  clearly  that  when 
the  Borough  of  Penryn  is  used  it  is  sometimes  used 
in  one  sense  and  sometimes  in  another,  and  that  is 
manifest  from  the  statement  of  the  case  itself.  In 
the  early  part  of  the  notice  of  objection,  it  speaks 
of  an  objection  to  the  party's  name  being  retained  on 
the  list  for  the  town  of  Falmouth  of  persons  entitled 
to  Totc  in  the  election  of  members  for  the  borough 
of  Penryn  ;  and  it  is  perfectly  plain  on  that  point, 
I  think,  for  every  one  knows  that  "  the  borough  of 
Penryn "  is  used  to  describe  the  old  borough,  the 
aame  as  the  new  borough,  of  Penryn  and  Falmouth, 
and  that  Penryn  must  be  used  in  the  sense  of 
Penryn  and  Falmouth.  Therefore  it  speaks  in  the 
early  part  of  a  list  for  the  town  of  Falmouth  as 
being  a  separate  list ;  when  the  objector  comes  to 
sign  he  describes  himself  as  on  the  list  of  voters  for 
the  borough  of  Penryn.  Now,  in  the  first  place, 
there  is  no  list  for  the  borough  of  Penryn  and 
Falmouth;  there  is  a  definite  list  for  the  old 
borough  of  Penryn,  and  finding  that  in  the 
notice  he  speaks  in  the  early  part  "  of  the 
list  for  the  town  of  Falmouth,"  when  he  speaks, 
afterwards,  of  being  on  the  list  for  the  borough 
of  Penryn,  I  can  Understand  he  is  describing 
the  list  for  the  old  borough,  and  the  borough  of 
Penryn,  in  the  notice,  is  manifestly,  on  the  face  of 
it,  used  in  two  different  senses;  the  first  was 
intended  to  apply  to  the  present  Parliamentary 
borough,  though  the  latter  fact,  looking  to  the 
context^  means  the  old  borough,  which  I  hare  no 
doubt  is  an  abundantly  sufficient  description.  It 
mppeais  to  me,  on  the  reasoning  of  this  case,  there 
was  a  proper  description,  that  the  object  of  the 
itatutc  was  complied  with,  and  thst  the  decision  of 
the  revising  barrister  must  be  reversed  in  this  and 
the  other  cases  depending  upon  it. 

Btles,  J.— I  am  of  the  same  opinion.  The  point 
is  a  very  small  one ;  yet  here,  as  in  the  last  case, 
the  votes  of  a  great  multitfide  of  people  depend  on 
our  decision.  I  think  the  description  means  the  old 
borough  of  Penryn,  and  that  is  the  strict  literal 
description  which  the  statute  requires. 

Keatixo  and  Bbett,  J  J.  concurred. 

Judgment  for  the  appelkmt. 

Attorneys  for  the  appellant,  Baxter,  Rose,  Norton 
and  Co, 

Attorneys  for  the  respondent,  Travers  Smith  and 
De  Gex. 


Nov.  10  and  17,  1868. 

Aldridge  (app.)  V,  Medwin  (resp.) 

Parliament — Notice  of  objection — Description  of  list  on 
which  the  name  of  the  person  objected  to  a/^tears'^ 
6  Vict.  c.  18,  schedule  B,  No.  10. 

TTurewere  two  lists  of  voters  in  a  borough,  one  the  list 
of  persons  entitled  to  vote  by  virtue  of  the  Reform 
Act,  and  the  other  the  list  of  persons  entitled  to  vote 
in  respect  of  reserved  rights.  The  respondent  was  the 
only  person  whose  name  appeared  on  the  latter  list, 
ami  in  his  notice  of  objection  served  on  the  overseers 
he  did  not  specify  on  which  Use  the  name  of  the  person 
objected  to  appeared,  as  retptired  by  the  6  Vict.  c.  18, 
schedule  B,  No.  10.  //  was  proved  that  the  overseer8f\in 
point  of  fact,  knew  to  which  list  the  notice  of  objection 
was  intended  to  apply,  and  the  revising  barrister  held 

.  that  the  notice  was  sufficient : 

Held,  that  looking  to  the  circumstances  of  the  case,  and 
the  evidence  oj  the  overseers,  the  court  could  not  say 
that  there  was  not  sufficient  to  warrant  the  revising 
barrister  in  coming  to  the  conclusion  that  the  notice 
did  sufficiently  specify  tlie  list  upon  which  the  voter*s 
name  appearea,  and  that  his  decision  must  be  affirmed. 

This  was  a  consolidated  appeal  from  the  decision 
of  the  revising  barrister  for  the  borough  of  Horsham. 

Case. 

At  a  court  held  by  me  at  Horsham,  on  the  16th 
Sept.  1868,  for  the  revision  of  the  lists  of  persons 
entitled  to  vote  in  the  election  of  a  member  to  serve 
in  Parliament  for  the  borough  of  Horsham,  Pilfold 
Medwin  objected  to  the  name  of  John  Aldridge 
being  retained  on  the  list  of  persons  entitled 
to  vote  in  the  election  of  a  member  for  the  said 
borough. 

There  is  only  one  parish  within  the  said  borough 
viz.,  the  parish  of  Horsham.  The  objector  gave  in 
evidence,  and  duly  proved,*  the  service  on  the  said 
J.  Aldridge  of  a  notice  of  objection,  according  to 
the  form  No.  11  in  schedule  B,  of  the  statute 
6  &  7  Vict.  c.  18,  and  also  gave  in  evidence,  and 
duly  proved,  the  service  on  the  overseers  of  the 
said  parish  of  a  notice  of  objection  to  the  name 
of  the  said  J.  Aldridge  being  retained  on  the  list  of 
voters  entitled  to  vote  in  the  election  of  a  member 
for  the  said  borough. 

The  notice  ser\''cd  on  the  said  overseers  was  in  the 

f  ollowmg  words : 

To  the  overseers  of  the  pariah  of  Horsham. — I  hereby 
giye  yon  notice  that  I  object  to  the  name  of  John  Aldridge 
bein«r  retained  on  the  list  of  persons  entitled  to  vote  in  the 
election  of  a  member  for  the  oorongh  of  Horsham. — Da>ted 
this  25th  day  of  Aug.  1868.  Signed  Filfold  Medwin,  of 
Horsham*  on  the  list  of  persons  entitled  to  vote  in  the 
election  of  a  memher  for  the  borough  of  Horsham,  in  respect 
of  property  occupied  within  the  parish  of  Horsham. 

In  the  borough  of  Horsham  it  is  the  duty  of  the 
said  overseers  to  make  out  and  publish  two  separate 
lists  of  persons  entitled  to  vote  in  the  election  of  a 
member  for  the  said  borough,  viz.,  one  in  respect  of 
persons  so  entitled  to  vote  in  respect  of  property 
occupied  within  the  parish  of  Horsham,  by  virtue  of 
the  provisions  of  the  statute  2  Will.  4,  c.  45,  and  the 
other  of  persons  (not  being  freemen),  entitled  to 
vote  in  such  elections  in  respect  of  any  rights  other 
than  those  conferred  by  the  last-mentioned  statute. 

The  said  overseers  accordingly,  on  the  31st  July 
1868,  made  out  and  duly  published  two  such  lists. 
The  name  of  the  said  John  Aldridge  appeared  only 
in  the  first-mentioned  list. 

At  the  time  the  two  said  lists  were  made  out  and 
published,  there  was,  and  for  some  time  previously 
there  had  been,  only  one  person  entitled  to  vote  in 
the  election  of  a  member  for  the  said  borough  in 
respect  of  such  reserved  auciedvttv^gcAA^^x^^^Qofct.'Bi^ 
PUf old  MfiaLnVn,  «a!i  \Jbk»VMi\TMifta  wsX  %sA^xMsisfiQs^ 
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by  the  ortnecn  ot  the  pcnons  entitled  to  vote  in 
letpcct  of  inch  reserved  ancient  rights  contuned  tlie 
name  of  the  uid  Pilfold  Medivin  oolf . 

It  iru  objected  on  the  put  of  ttie  ujd  J.  Aldridge. 
tb&t  taid  notice  of  objection  serred  od  the  uja 
overseeri  vm  informal  and  iniufficient,  iaaamnch  u 
it  did  not  specify  the  particular  lilt  to  vhich  the 
objection  referred,  puriuant  to  the  diTectioni  giTen 
in  Bchfdule  B,  No.  10  of  the  itatut«  6  &  7  Vict. 
c.  18,  and  that  the  laid  J.  Aldridge  ought  not  to  be 
called  on  to  prore  hit  title  to  vote. 

It  WM  proved  on  the  part  of  the  overeeera  that 
they  knPw  perfectly  well  that  the  objection  wa« 
intended  to  apply  only  to  the  list  uf  penoaa  entitled 
to  vote  in  reapect  of  the  occnpstion  of  property  by 
virtue  of  the  atatnte  2  Will,  i,  c.  45,  and  not  to  the 
■aid  liat  of  pcnana  entitled  to  vote  in  respect  of 
such  reserved  ancient  rights  as  aforesaid,  and  tb»t 
Uie  said  overseen  vere  not  in  any  manner  misted 
by  the  laid  notice. 

I  held  upon  the  facta  proved,  that  the  notice  of 
objection  served  on  the  said  overseers  vas  sufficient, 
and  I  called  upon  the  said  John  Aldridge  to  prove 
his  title  to  vote  in  respect  of  the  occupation  of  pro- 
perly within  the  said  parish  by  virtue  of  the  said 
itfttate  a  Will.  4,  c.  4.%  which  he  failed  to  do,  and  I 
therefore  expunged  his  name  from  the  liat  of  such 
occupiers. 

The  queation  for  the  opinion  of  the  court  is 
whether,  upon  the  facts  stated,  the  said  notice  of 
ohjeciion  served  on  the  aoid  overseers  was  or  was 
not  ■nCBuient  in  law  to  call  upon  the  aoid  John 
Aldridjce  to  prove  bis  title  to  have  hia  name  retained 
on  the  list  of  peraons  entitled  to  vote  in  the  election 
of  a  member  for  the  said  borough  of  Horsham  in 
respect  of  property  occupied  within  the  said  parish 
of  Harahaui,  by  virtue  of  the  said  itatate  'i  Will.  4 
c.  45. 

PktrriiHj,  Q.  C.  for  the  appellant.— The  objecUon 
is  tbat  the  notice  to  the  overseers  is  bad,  because  it 
did  not  Bay  on  which  list  the  name  of  the  person 
objected  to  appeared,  and  tbc  anawcr  ii  that  the 
overaeers  could  not  be  misled,  becaaae  the  name  of 
only  one  person  appeared  on  one  of  the  lists.  It  is 
submitted  that  the  number  of  persons  on  the  list  is 
immaterial,  because  the  question  is,  not  whether  the 
overseers  were  mialed,  but  whether  the  Act  of  Par- 
liament requires  that  the  objector  shaU  specify  in 
his  notice  on  which  of  the  two  lists  the  name  of  the 
person  objected  to  appears.  If  the  number  of  names 
on  the  list  is  material,  where  is  the  line  to  he 
drawn  ?  TKeati-xo,  J.— Here  not  only  waa  there  no 
mistake,  but  there  could  be  no  mistake,  as  the 
objector  waa  himself  the  only  pcraon  on  one  list. 
Bylgb,  J.— Suppose  that  there  were  two  John 
Smiths,  mid  biiih  resided  in  u  houae,  how  is  the 
overseer  to  know  which  is  objected  to?]  That 
illustrates  the  objection  in  this  case. 

Keane,  Q.  C.  iLamlti/  Smith  with  him)  for  the 
xeapondcnt. — Tlie  overseer  has  every  information, 
and  it  is  said  Ciiat  be  iball  not  act  upon  It.  If  the 
overseer  does  nut  complain,  what  right  has  the 
voter  to  object?  [Keatiko,  J. — How  do  yon  dis- 
tinguish ttiis  from  the  oti.er  cases  in  which  we  have 
held  notices  to  overseers  bail  ?]  This  being  a  final 
court  of  appeal  is  not  bound  by  its  previous  deci- 
sions 1  and  in  the  case  of  lUgyett  v.  J^ait,  K.  &  G. 
I,  Maule,  J.  doubted  if  this  was  not  a  matter 
between  the  objector  and  the  overseer  only : 

OoiUca  V.  Iitiiaus,  K.  &  O.  34  J 

Jonet  V.  Innoat,  K.  &a,2l; 
show  that  compliance  with  the  statute  in  every 
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requires  that  the  notice  shall  apeiify  the  list  when 
there  are  more  than  one  list  of  voters.  A  lilt  with 
only  one  name  on  it  cannot  be  » list  of  voters.  B^ 
the  6  Vict,  c  18,  i.  101,  it  is  enacted  that  "  no  mu- 
nomcr  or  inaccurate  description  of  any  person,  place, 
or  thing  named  or  described  in  any  schedule.  &c„  or 
in  any  notice  required  by  this  Act,  shall  in  snywiN 
prevent  or  abridge  the  operation  of  this  Act  villi 
respect  to  auch  person,  place,  or  thing,  provided 
that  such  pereon,  place,  or  thing  shall  be  so  doM- 
minated  in  auch  schedule,  &C.,  or  notice  as  to  be 
commonly  understood."  Here  the  thing  mis- 
deacribcd  ia  the  list  [Bbett,  J. — It  is  not  a  misde- 
scription, you  have  not  trieal  to  describe  it  and  dons 
it  wrong,  hut  you  have  not  done  it  at  all.J  The  liat 
is  inanfflciently  described ;  (Lambtrl  v.  The  Ovaiat 
of  St.  Thcmat,  Nea  Sanm,  2  Lutw.  222.)  [Botill, 
0.  J.— There  the  notice  was  rlg^t  in  lubltuce,  and 
it  did  specify  the  coun^.] 


Cvr.  adc.  nU. 

Nov.  17.— B0T11.L,  C-  J, — In  this  caae  the  ques- 
tion was,  whether  a  notice  of  objection  to  the  over- 
seers, which  docs  not  specify  Uie  list  upon  whidi 
the  voter's  name  appeara,  is  good.  The  statnti 
directs  that  the  list  shall  be  ipecifled,lna>Dely  by  a 
note  appended  to  form  No  10  of  the  Kegiitiatioa 
Act  ((>  VicL  c.  18),  It  waa  dedded  by  this  court 
in  the  case  of  Barlon  v.  AiMai,  2  C.  B.  4,  that  it 
was  necessary  that  the  notice  should  specify  the  list. 
The  same  rule  is  laid  down  by  the  court  in  reaped 
to  the  description  of  the  objector  in  the  cose  ti. 
Croicther  v.  Bnulnts,  16  C.  B.,  M.  S.,  036.  By  thB 
Registration  Act,  sect.  101,  an  inaccurate  desciip> 
tion  will  not  vitiate  the  notice,  if  the  description  ii 
such  as  to  be  commonly  understood.  The  circata- 
Btances  of  this  case  are  very  peculiar,  there  being  a 
lilt  of  voters  properly  to  called,  entitled  to  tbi 
occupation  franchise ;  and  there  being  also  a  paper 
which  in  one  sense  may  be  called  a  list  of  voun 
entitled  to  vote  in  respect  of  other  rights.  Tbii 
paper  contained  the  name  of  only  one  peraon,  that 
person  being  the  objector,  Mr.  Medwin.  This  liit, 
according  to  the  statement,  had  been  in  esiatenca 
for  some  time  previously  ;  it  was  found,  as  proved, 
that  the  overseers  knew  perfectly  well  that  iha 
objection  was  intended  to  apply  to  the  paper  or  list 
of  occupiers,  not  the  paper  which  contiioed  lbs 
name  of  Mr.  Medwin  alone.  We  feci  some  difficulty 
in  coming  to  the  conclusion  tbat  the  notice  did  luf- 
(icienlly  apccify  the  list ;  but  under  the  very 
peculiar  circuioBtanccB  of  the  case,  and  looking  n 
the  evidence  on  the  part  of  the  overseera,  we  can- 
not say  there  was  not  aufficient  to  warruot  lbs 
revising  barrister  in  coming  to  the  concluilon  that 
the  notice  did  sufficiently  specify  the  liat  upoii 
which  the  voter's  name  appeared ;  and  he  having 
in  substance  fonnd  that  the  description  was  socfa 
as  would  be  commonly  underatood  as  applied  to 
the  list  indicated,  we  cannot  say  he  was  wrong 
upon  these  facta,  or  hold  as  a  matter  of  Inw  that 
the  notice  waa  bad.  The  deciaion  muat  thettfnrs 
be  affirmed. 

BxLBB,  Keatikq,  and  Bkett,  JJ.  concurred. 

Judgment  for  the  rt^HmJaL 

Attorney  for  the  respondent,  Pil/ald  Medicit. 
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Windsor  Election   FETiTiok 


ELECTION    PETITIONS. 

Reported  by  F.  O.  Cruxp,  Esq.,  Barrister^t-Law. 

WINDSOR  ELECTION  PETITION. 

Jan,  12  13, 14,  an<f  15, 1869. 

(Before  Willes,  J.) 

Agency— Authority  to  canvass  constitutes-^ Emphyment 
—  General  management  of  election — Prior  election 
— Parliamentary  precedents — Costs, 

Mere  employment  does  not  constitute  ayency. 

Hefdj  there/ore^  that  bribery  by  a  messenger  unauthorised 
to  canvass  did  not  affect  the  election. 

A  person  to  whom  is  entrusted  the  general  management 
of  an  election  has,  impliedly,  authority  to  canoass. 
Authority  to  canvass  constitutes  agency;  ther^ore 
such  a  person  may,  by  bribery,  dejeat  the  election. 

A  bribe  by  anybody  unauthorised  will  defeat  the  vote 
thereby  procured;  a  bribe  by  an  agent  will  drfeat  the 
election. 

Attending  a  dinner  of  a  non-political  society  at  which 
electors  are  present,  and  supplying  wine  for  the  table 
is^  on  the  part  of  a  candidkite,  an  objectionable  pro- 
ceeding,  but  is  not  primd  facie  within  the  provisions 
of  the  Act  relating  to  treating. 

The  judges  are  not  bound  by  the  decisions  of  Parlia- 
tnentary  Committers  except  in  respect  of  precedents  not 
provided  for  by  the  rules  QRegulce  Generales  1868). 

Shortly  before  the  election  a  sovereign  was  given  by  the 
respondent  to  a  clergyman  to  be  passed  on  to  a  dis- 
tressed voter  : 

Held,  that  the  gift  under  such  circumstances  was  a 
matter  of  degree  ;  that  ij  it  were  a  habit  on  the  part 
of  a  candidate  to  make  gifts  of  a  like  kind  {ex.  gr. 
upon  the  event  of  a  birth  or  death  in  the  family  of  a 
voter)  it  would  be  hard  to  come  to  any  other  conclusion 
than  that  it  was  done  for  the  purpose  of  (Staining 
votes,  but  that  it  is  a  different  question  where  the  gift 
is  single  and  isolated. 

The  judges  will  follow  the  procedure  adopted  by 
Parliamentary  Committees,  and  deliver  judgment 
before  communicating  with  the  iSpeaker  of  the  House 
ojf  Convnons. 

In  the  absence  of  special  circumstances,  costs  will  follow 
the  event  as  at  Nisi  Prius. 

This  was  a  petition  presented  by  the  unsuccessful 
candidate,  and  it  charged  against  the  sitting  member 
bribeiy,  corrupt  practices,  and  treating  by  himself 
and  his  agents.  Nothing  turned  upon  the  form  of 
allegation  in  the  petition,  therefore  it  is  unneces- 
sary to  set  it  out. 

O'Malley,  Q.  C.  and  Murphy  conducted  the  case 
for  the  petitioner,  and 

Henry  James  and  C  E.  Coleridge  the  case  for  the 
respondent. 

It  will  be  imposssible  in  these  reports  to  go  into 
the  circumstances  under  which  agency  is  held  not 
to  have  been  proved.  Facts  vary  in  every  case,  and 
we  can  here  record  only  aiEfirmative  decisions  and 
general  principles. 

It  was  proved  that  the  respondent  before  the 
election  gave  a  sovereign  to  a  clergyman  to  give  to 
a  distressed  voter.  It  was  proved,  as  stated  in  the 
judgment,  that  the  respondent  was  present  at  an 
Odd  Fellows'  dinner,  at  which  electors  were  also 
present,  and  that  wine  was  supplied  for  which  he 
paid.  This  and  a  similar  case  of  treating,  known 
as  the  Russell-street  case,  were  the  only  cases  of 
treating  upon  which  anything  turned.  The  judg- 
ment sufficiently  refers  to  the  facts  of  these  cases.  ^ 


The  case  was  abandoned  by  the  petitioner  after 
the  opening  of  the  case  for  the  respondent.  As  to 
the  Odd  Fellows'  dinner,  O'Malley,  Q.  C.  admitted 
on  his  behalf  that  it  had  been  very  generally  the 
custom  in  the  borough  of  Windsor  that  its  mem- 
bers, when  they  happened  to  take  the  chair  at  meet- 
ings of  that  description,  should  be  charged  witli  the 
wine  which  was  drunk,  though,  possibly,  not  ordered 
by  them. 

James  stated  that  it  was  not  intended  to  proceed 
with  the  recriminatory  case,  and  O'Malley  aban- 
doned the  scrutiny. 

Willes,  J. — I    shall   commence    the    observa- 
tions which  I    have   to    make   by   dealing  with 
those  cases  in  which  it  appears  to  me  the  evi- 
dence as  it  now  stands,  assuming  no  answer  could 
be  given  to  it,  is  such  as  I  should  be  satisfied  to  act 
on.    I  will  then  refer  to  those  cases  which  it  occurs 
to  me  require  further  explanation— cases  in  dealing 
with  which  I  should,  if  I  were  investigating  the 
matter  in  a  private  room,  ask  either  the  candidate 
or  the  member,  if  he  happened  to  be  present.  What 
answer  have  ^ou  to  give  upon  this  point  or  the 
other?    [Having   adverted   to   several  cases    not 
material  to  this  report,  his  Lordship  proceeded  with 
reference  to  one  Bishop,  a  messenger :]    I  am  of 
opinion  that  there  is  no  proof  on  which  I  could  act 
to  establish  Bishop's  agency.    I  have  already  stated 
that  authority  to  canvass — and  I  purposely  used  the 
word  "  authority  "  and  not  "  employment,"  because 
I  meant  the  observation  to  apply  to  persons  author- 
ised to  canvsss,  whether  paid  or  not  for  their  services 
— would,  in  my  opinion,  constitute  an  agent,  and 
that  authority  for  the  general  management  of  an 
election  would  involve  authority  to  canvass.    I  need 
not,  therefore,  make  any  further  observation  upon 
that  point.    I  do  not  say — because  it  is  possible  that 
my  mind  has  not  travelled  over  the  various  combi- 
nations of  facts  with  regard  to  which  agency  has 
been  alleged— that  there  may  not  be  instances  of 
agency  on  behalf  of  a  candidate  besides  those  of 
authority  to  canvass  and  authority  for  the  general 
management  of  an  election.    As  an  illustration  of 
a  sort  of  case  with  which  I  might  have  to  deal  I 
may  mention  that  of  an  agent  for  election  expenses. 
I  will  not  further  allude  to  what  other  description 
of   cases  of  agency  may'  arise.    It  would  not  be 
profitable  to  do  so  on  the  present  occasion,  but  I  am 
bound  to  say  that  I  do  not  think  a  mere  messenger, 
such  as  Bishop  was,  can  be  regarded  as  an  agent, 
and  it  is  still  the  impression  on  my  mind  that  his 
agency  was  not  proved  so  as  to  defeat  the  election. 
There  must  be  no  mistake — after  what  has  occurred 
there   can    hardly   be   any   mistake— as    to   the 
distinction    which    exists    between    defeating    a 
vote    and   defeating    an   election.     A   bribe   by 
anybody    wiU,    if    proved,    defeat    the    vote;    a 
bribe  by  a  candidate   or  agent   will    defeat   an 
election.    [Having  referred  to  some  cases   of  al- 
leged undue  influence  and  treating,  which  he  con- 
sidered as  having  failed,  his  Lordship  continued :] 
Two   other  cases  of  treating  have  been   brought 
forward.    The  one  has  reference  to  a  gallon  of  beer 
with  which  some  men  are  said  to  have  been  treated 
in  RusseU-street,  the  other  to  the  supplying  of 
some  wine  at  a  dinner  of   the  Odd  Fellows.      On 
the  occasions  Mentioned  in  both  of  these  cases  the 
evidence  as  it  stands  goes  to  show  that  Mr.  Eykyn, 
as  well  as  several  voters  for    the  borough,   was 
present,  and  both  stand,  I  think,  upon  the  same 
footing.    The  case  in  RusseU-street  is  not  on  the 
evidence  so  distinct  as  the  other,  because  the  quan- 
tity of  drink  ordered  in  Russell-street  was  small^ 
and  the  order  for  it  is  stated  to  have  been  given  by 
a  black-whiskered  man,  whose  ^WR.vftfc  ^t^^a.^Saw  \ft 
Mr.  Eykyu  or  tW  ^\wi\.Sx>TL\iaa  ttfiXXs^ftw  ^•}w^^>^'^* 
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I  will  thcrcforo  take  the  case  of  the  Odd  Fellows  as 
my  text.  The  evidence  is  that  Mr.  Eykyii  was 
present  in  the  chair  at  a  dinner  of  that  society,  and 
tlic  landlord  of  the  inn  at  which  the  dinner  was  held 
has  stated  that  Mr.  Eykyn  on  that  occasion  ordered 
him  to  put  wine  on  the  table,  in  pursuance  of  which 
order  a  large  quantity  of  champagne  and  other 
luxuries  were  produced  and  charged  to  Mr.  Eykyn 
and  to  two  of  his  supporters — Jones  and  Mason. 
It  appears  that  there  were  some  ninety-five  per- 
sons present  at  the  dinner,  among  whom  were  about 
seventy  tradesmen  and  artisans,  most  of  whom 
were  voters  for  the  borough,  but  divided  in  political 
opinion.  Now  the  Odd  Fellows  is  not  a  political 
society.  Its  constitution  is  of  a  benevolent 
character,  and  party  politics  arc  as  a  rule  excluded 
from  it,  as  from  otlier  societies  of  a  similar  descrip- 
tion. The  sting  of  this  case  lies  in  the  fact  that 
the  dinner  was  held  on  the  25th  Aug.,  not  more  than 
three  weeks  after  the  passing  of  the  Act  under 
whose  operation  I  now  sit,  and  within  a  fortnight 
or  three  weeks  of  the  commencement  of  the  actual 
canvass  for  the  elections.  Now,  I  am  impressed 
with  the  objectionable  character,  to  say  the  least  of 
it,  of  any  transaction  by  which  an  intending  candi- 
date may  seek  to  ingratiate  himself  with  electors, 
whether  of  his  own  side  in  politics  or  not,  by  pro- 
fuse expenditure  for  luxuries.  I  must  express  the 
opinion,  for  I  entertain  it,  that  this  is  a  questionable 
proceeding,  and  that  it  would  be  well  if  such  pro- 
ceedings were  refrained  from  in  future ;  the  more 
80  because  no  one  but  a  man  possessed  of  wealth 
could  afford  to  expend  27/.  in  a  single  evening  on 
drink  for  other  people.  If  profuse  expenditure  of 
this  kind  may  be  resorted  to,  it  seems  to  me  that  it 
must  operate  as  something  like  an  exclusion  of  men 
with  moderate  means  from  becoming  candidates  at 
elections.  I  am,  at  the  same  time,  quite  aware  of 
the  distinction  between  treating  and  bribing.  The 
terms  of  the  section  of  the  Act  of  Parlia- 
ment applicable  to  treating  are  ver}*  different 
from  those  applicable  to  bribery.  I  must 
bear  that  steadily  in  mind  in  dealing  with 
case&  of  tins*description.  There  is,  as  we  know,  an 
express  enactment  with  respect  to  treating,  which 
forbids  the  giving  of  any  refreshment  to  voters 
during  an  election,  under  a  penalty  which  seems  to 
imply  that  all  hospitality  is  not  struck  at  by  the 
enactments  as  to  treating.  If  every  man  at  the 
Odd  Fellows*  dinner  got  Ojj.  8<i,  or  the  price  of  the 
champagne  which  he  drank,  what  would  a  Parlia- 
mentary Committee  say  to  such  a  proceeding,  and 
what  must  I  say  of  it  if  there  were  not  a  distinction 
between  bribing  and  treating?  This  case,  however, 
is  not,  I  think,  altogether  without  precedent.  Cases 
of  u  similar  nature  have,  I  find,  been  under  the 
consideration  of  Parliamentary  Committees,  who 
have  drawn  a  distinction  between  societies  which 
have  and  those  which  have  not  a  political  object. 
I  may  refer  to  the  decision  in  the  Ponte/ract  case^ 
reported  W.  &  J).  71,  as  bearing  upon  tliis  point. 
The  treating  of  Odd  Fellows  mentioned  in  that  case, 
was  to  a  much  smaller  extent  tlian  in  the  present 
instance,  but  it  was  held  not  to  amount  to  treating 
within  the  Act,  the  society  not  being"  a  political 
society.  I  may  also  Tvfev  to  the  Maidstone  case^ 
W.  vV  I).  104,  as  bearing  immediately  upon  this 
point,  as  showing  that  it  appears  to  have  been 
tukvn  for  granted,  and  no  doubt  correctly,  that  a 
similar  treating  of  a  society  having  a  ixjlitical  cha- 
racter, if  established  in  evidence,  would  have 
auiounti'd  to  an  offence  within  the  Act  of  Parlia- 
nK'Ht.  I  am  not  bound  by  tho  ilceisions  of  Parlia- 
int-ntury  Committees  except  in  respict  of  precedents 
not  pruvidc'd  for  by  the  rules  laid  down  by  the 
judi:e.i,  and  this  is  not  such  a  ease ;  but  1  may, 
J)Os^iklly,  refer  to  those  dicisions  for  my  guidapce. 
As  tu  the  case  of   the  Odd  Fellows,  Uieu,  v^VvWe 


I    cannot,    for    the   reasons    I    have    mentioned, 
disabuse    my    mind    of    its    importance,   yet  I 
think  it  well    to    follow   the   course  which  hu 
been    adopted   by   Parliamentary    Committees  in 
similar  instances.     I  pass  over  the  Rosscll-street 
case,    because   it    falls   within    the    same  claa. 
[After  adverting  to  two  other  cases  which  failed, 
his  Lordship  said :]    Smith's  is  the  only  case  on 
which  it  remains  for  me  to  comment.    As  to  that 
case  I  would  merely  observe  that  I  agree  in  whit 
has  been  said  as  to  its  being  an  act  of  indiscretion 
to  put  a  sovereign  even  on  its  way  to  a  voter  to 
shortly  beforo  an  election  as  was   done   in  tlui 
instance.    That  is  a  view  of  the  matter  which  I 
think  must  occur  to  the  mind  of  anybody.    Bat^ 
taking  the  evidence  of  Mr.  Carter  (the  clergyman), 
I  am  quite  satisfied  that  the  circumstance,  however 
suspicious  it  might  have  appeared  when  it  first  came 
to  the  knowledge  of  the  petitioner  and  his  advisen, 
must  be  regarded  as  one  in  connection  with  which 
payment  was  never  perfected,  as  being  unaccom- 
panied by  any  promise  or  condition  to  rote  for  Mr. 
Eykyn ;  in  point  of  fact,  that  the  act  was  not  cormpt, 
but  one  done  for  charity  and  Grod*s  sake. 

The  recriminatory  case  was  abandoned,  and  on 
doing  so 

Jaiiics  expressed  a  hope  that  in  making  the  order 
as  to  payment  of  costs,  his  Lordship  woidd  think  it 
but  right  that  the  burden  of  defraying  the  expenses 
of  the  petition  should  not  to  any  extent  fall  upon 
Mr.  Eykyn  (the  respondent). 

(y Medley  thought  his  Lordship  must  discriminate 
in  the  cases  of  the  election  petitions  before  him  as 
to  the  extent  to  which  either  one  party  or  Uie  other 
should  bo  saddled  with  costs. 

WiLLES,  J.— I  am  exceedingly  obliged  to  the 
learned  counsel  on  both  sides  for  the  great  assist- 
ance which  they  have  given  me  in  the  course  of  the 
inquiry.  I  only  hope  that  I  may  have  equally 
valuable  assistance  in  trying  the  oUier  petitions 
with  which  I  shall  have  to  deal  in  the  course  of  this 
election  circiut.  I  liave  now  to  state  that  I  have 
written  down  the  resolutions  to  which  I  hare  come 
in  this  case,  and  that  I  believe  it  is  proper,  if 
not  necessary,  looking  at  the  terms  of  the  11th 
section  of  the  Election  Petitions  Act,  I  should 
announce  in  court,  in  the  form  of  a  judgment,  that 
which  I  propose  to  report  to  the  Speaker  oif  the 
House  of  Commons.  I  am  very  anxious,  of  oonne^ 
to  treat  that  great  officer  with  the  utmost  respect, 
and  I  feel  a  little  diflMence  in  saying  whether  it  is 
intended  by  the  section  which  I  have  mentioned 
that  tlic  judgment  should  go  in  the  form  of  a  certi- 
ficate to  the  Speaker  simply,  so  that  he  should  be 
the  first  person  to  know  officially  what  was  the 
decision  of  the  judge.  I,  however,  think  it  ii 
incumbent  on  the  judge  to  announce  at  the  time, 
in  the  form  of  an  order  or  judgment  in  public,  the 
conclusion  at  which  he  may  have  arrived.  [BSi 
Lordship  referred  to  the  13th  and  14th  sections  of 
the  Act  31  &  32  Vict  c.  125,  and  O'MalJey  obserred 
that  it  was  the  inractice  of  Parliamentary  Com- 
mittees of  the  House  of  Commons  in  election 
cases  to  read  the  resolutions  at  which  they 
arrived  to  the  parties  assembled  in  the  committee 
room  before  they  were  reported  to  the  ff ouse  itidf.] 
I  am  of  opinion  that  the  course  which  I  propose  to 
take  is,  if  not  a  necessary,  a  safe  course.  I  deter- 
mine as  follows:  '*  1.  That  the  sitting  member  whose 
return  is  complained  of  by  tlie  petition  was  doly 
elected  and  returned  to  serve  in  Parliament  as 
member  for  the  borough  of  New  Windsor.  2. 
That  no  cormpt  practices  have  been  proved  to  have 
been  committed  by  or  with  the  knowledge  or  cos- 
,  &\^\\loi  ;x\\y  eandidato  at  such  election.    3.  That  on 
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the  eyidence  before  me  it  does  not  appear  that  cor- 
mpt  practices  have  been  resorted  to,  and  there  is  in 
luch  evidence  no  reason  to  believe  that  they  have 
eztensivelj  prevailed  at  the  election  to  which  the 
petition  relates.  4.  That  at  the  close  of  the  case 
for  the  petitioner,  and  after  the  address  of  ttie 
learned  counsel  for  the  respondent  in  answer 
thereto,  the  learned  counsel  for  the  petitioners 
stated  in  effect  that  his  client  felt  that  his  case  was 
not  made  out  as  he  anticipated  it  would  have  been, 
mod  did  not  desire  to  proceed  to  a  scrutiny.  5.  That 
thereupon  and  upon  the  examination  of  tne  respon- 
dent and  two  of  his  agents,  I  was  satisfied  that  this 
course  was  not  the  result  of  any  compromise,  and 
did  not  require  the  learned  counsel  for  the  respon- 
dent to  proceed  with  any  case  of  recrimination,  nor 
did  I  consider  it  my  duty  to  institute  a  general 
inquiry  into  the  proceedings  at  the  election."  I 
sliall  certify  to  the  Speaker  accordingly.  With 
respect  to  costs,  inasmuch  as  I  am  convinced  that 
the  intention  of  the  statute  was  substantially  to 
put  that  question  on  the  same  footing  as  in  ordinary 
actions,  and  that  as  a  general  rule  the  costs  ought 
to  be  paid  by  the  unsuccessful  party,  I  am  of 
opinion  that  although  the  petition  is  neither  frivo- 
lous nor  vexatious,  yet  as  it  has  failed,  and  as  there 
axe  no  special  circumstances  to  displace  the  general 
mle,  I  must  order  the  petitioner  to  pay  the  costs  of 
tlie  respondent. 


Scrutiny — Procedure. 

In  the  C€ue  ofaacrutimf  an  opening  and  reply  wiU  not 
be  allowed  on  each  vote. 

WiLLES,  J.  (to  O'MaUey),— In  the  event  of  your 
failing  on  the  first  point — the  bribery— what  do  you 
propose  to  do? 

(yJdaBey. — ^To  go  into  the  scrutiny. 

WiLLES,  J. — ^Then  you  propose  to  reserve  your 
opening  ? 

(yMaOey. — ^Yes,  my  lord.  There  is  generally  an 
opening  on  each  particular  vote. 

WiLLES,  J. — Yes;  but  that  is  a  practice  I  cer- 
tainly do  not  intend  to  allow.  It  must  be  under- 
stood that  your  reserving  your  opening  is  by  per- 
mission of  the  court,  otherwise  it  might  be  drawn 
into  a  precedent.  It  was  the  opinion  of  the  judges 
and  of  myself  that  it  would  be  very  inconvenient  to 
luve  a  separate  opening  and  reply  upon  each  vote. 
I  do  not  think  tlutt  is  necessary  with  the  present 
tribonaL 


Evidence — Previous  election. 

The  court  will  he  reluctant  to  connect  the  pending  in- 
guiry  with  what  occurred  at  a  previous  election. 
and  espedaUy  so  where  the  respondent  was  not  a  ooai' 
didate  at  that  election, 

Bobert  Wilson  examined. — ^I  am  a  master  chim- 
■ey-sweep,  and  a  voter  of  the  borough.  I  was  a 
▼oter  at  SSir  H.  Hoare  and  Mr.  Labouchere's  elec- 

ion.    Mr.  James  Herbert  canvassed  me  for  Hoare 

nd  Labouchere. 

WiLLBS,  J. — Was  Mr.  Eykyn  a  candidate  at  that 
election? 

{yj/a%.— No. 

WiLLES,  J, — Then  the  burden  is  with  you  to 
sbow  that  you  ought  to  go  into  that  at  all. 

(TMattey. — ^We  are  going  to  prove  an  act  at  tho 
eleetioo,  by  Herbert,  which  may  be  proble- 
tical  in  itsdf,  and  we  propose  to  go  into  the  pre- 
Tious  electioa  to  give  meaning  to  tfa^t  act. 


WiLLES,  J. — Then  it  can  only  take  one  of  two 
forms — first,  proof  of  agency,  which  is  unnecessary, 
for  there  can  be  no  doubt  that  James  Herbert  was 
an  agent  at  the  last  election ;  and,  secondly,  proof 
that  Herbert  was  a  person  who  was  acquainted  with 
the  ordinary  movements  of  an  election,  and  had  that 
knowledge  which  would  give  a  character  to  his  acts, 
if  they  were  illegal.  But  there  can  be  no  doubt 
as  to  Uiat  point  also. 

O'Malky, — We  propose  to  prove  that  at  the 
former  election  Herbert  gave  a  sum  of  money  to 
Wilson  to  enable  him  to  pay  his  rates  and  be  placed 
on  the  register,  on  the  understanding  that  he  should 
vote  for  the  Liberals,  and  that  the  same  thing  oc- 
curred again  at  the  last  election. 

WiLLBS,  J.— It  may  be  a  lawyer's  prejudice,  but 
I  have  the  strongest  feeling  against  going  into 
evidence  of  what  took  place  at  the  election  of 
Labouchere  and  Hoare  for  the  purpose  of  fixing 
any  penal  consequences  upon  people  for  being  con- 
cerned in  the  last  election. 

The  examination  into  the  proceedings  of  the  pre- 
viotLS  election  was  then  abandoned. 


NORWICH   ELECTION  PETITION. 
Jan,  15, 16,  and  18, 1869. 

(Before  Baron  Mabtin.) 

Bribery — "By  or  on  behalf  of** — Agency — Relation 
between  candidate  and  agent  tluU  of  master  and  servant 
— Form  of  petition. 

The  judges  v)ill  not  look  at  the  form  but  at  the  suhstanee 
of  a  petition, 

A  petition  alleged  (inter  alia)  that  the  respondent  was 
"  by  himself  and  other  persons  on  his  behalf  guilty  of 
bribery,  treating^  and  undue  influence,  before,  during^ 
and  after  the  said  election,  whereby  he  ums  and  is  in- 
capacitated to  serve  in  the  present  Parliament,"  and 
that  the  election  and  return  were  null  and  void. 
There  was  no  allegation  of  bribery  by  agents: 

Held,  that  the  term  "  other  persons  on  his  behalf"  in- 
cluded every  person  for  whom  the  candidate  was 
responsible,  and  that  under  the  above  douse  it  was 
competent  to  the  petitioner  to  go  into  any  act  of  bribery 
by  the  respondent  himself,  and  further  to  go  into  any 
acts  of  bribery  by  any  person  for  whom  in  law  he  was 
responsible,  whether  that  person  were  an  aaent  directly 
avpointed  by  the  respondent^  or  an  agent  by  virtue  of 
tne  construction  which  has  been  put  on  the  Corrupt 
Practices  Acts, 

The  law  of  agency  for  the  purpose  of  vitiating  an  elec- 
tion  is  utterly  different  from  that  which  would  subject 
a  candidate  to  a  penalty  or  an  indictment,  and  the 
question  of  his  right  to  sit  in  Parliament  has  to  be 
settled  on  an  entirely  different  principle. 

The  relation  between  a  candidate  and  his  agent  is  more 
that  of  master  and  servant  than  of  principal  and  agent : 
and  (u  a  master  is  responsible  for  an  act  of  negli' 
gence  on  the  part  of  his  servant,  so  a  candidute  is 
responsible  for  the  act  of  his  agent,  although  done  in 
violation  qf  explicit  instructions. 

The  moment  bribery  is  committed  by  a  candidate  per- 
sonally,  or  on  his  behalf  by  a  person  for  whom  he  is 
responsible,  from  that  moment  his  status  as  a  candi- 
date  is  annihilated,  and  all  votes  given  subsequently 
are  null  and  void. 

This  was  a  petition  presented  by  Jacob  Henry 
Tillett  against  the  return  of  Sir  Henry  Josias  Stacey, 
Baronet,  and  claiming  the  seat  for  the  petitioner 
Its  terms  being  material,  it  is  here  set  out  verbatim : 

1.  Yoar  petitionor  claims  tA  baa«\AAL^'6sgQ&u\5:k^)^'<Ai- 
toned  it  i]i«  &\xy^re  «>\ftf<AioxL, 
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2.  And  Toar  petitioner  states  that  the  election  was  holdcn  bribery,  that  agency  could  not  be  inferred.  I 
on  the  mil  Nov  18tS.  when  Sir  William  BuaseU,  Bart.,  Sir  y^^^^iy  ^i,ink  that  the  tribunals  as  at  present  con- 
Henry  Josios  Stracey,  Bart.,  and  your  petitioner,  were  ~T  /,  .,.  ,  j  «  .  «  i^ ^#  ♦».-♦^„-.^...:A- 
candidates,  and  the  ret  uminir  officer  has  returned  tlJe  said  stituted  Will  Uy  down  any  rules  of  that  detcnption ; 
&x  Henry  Joeias  Stracey  and  Sir  William  Bussell  as  being  and  I  shall  contend,  and  I  think  successfully,  before 
diOy  elected.  your  Lordship,  that    if    an    extensire   system  of 

3.  And  your  petitioner  says  that  the  said  Sir  Henry  1^k^«„  •„  -u**„«  «.»^  •»  A«.*An<i;«<>  •«•«»««*!  ^f  tmat 
Josias  Stracey  was,  by  himralf  and  other  persons  on  hi  hnbery  IS  shown  and  an  extensive  system  of  treat- 
behalf,  ifiiilty  of  bribery,  troatinjr,  and  undue  influence,  ing,  and  one  individual  engaged  in  it,  I  have^HtiTed 
before,  during,  aud  after  the  said  election,  whereby  he  was  quite  enough  to  support  at  all  events  a  prima  foot 
anaisiiieaiMcitoterUoMrvein  thopresrat^]^^  case  of  agency ;  and  the  onos  wUl  lay  upon  mj 
the  said  City  of  Norwich,  and  the  Kud  election  «uid  the  r^  ,  "»;^"*y  »  ""*'  ,  \.  *^  ''•*  u^-  v^ 
reluru  of  the  said  Sir  Heury  Johias  Stracey  were  and  are  learned  f nend  to  shake  the  case  alter  it  has  been 
wholly  null  and  void.  proved.    I  make  this  observation,  not  because  I 


,  ^ igaged 

Henry  Josms  Stncoy,  ruid  tb:i"  t  lie  votes  of  all  such  persons  wish  at  once  to  state  what,  upon  consideratioo,  I 

were  niUl  and  void  and  ouifbt  n. -w  to  bo  struck  off  the  poU.  y^iigve  to  be  the  proper  construction  of  the  Act  of 

5.  Aud  your  petitioner  says  that  at  the  above  election  ^7.                  m*^  ^/iv^/^*  wv     **»«. 

certain  persons  who  voted  for  the  iwid  Sir  Kenry  Josias  1  arliament  and  the  propt-r  construction  Of  tne  teim 

Stracey  did  knowiu::]r  iKirronur^-  and  faJscly  assume  to  vote  "  agont,"   to  give  3'our  Lordship  an   opportunity 

in  the  name  ot  certuiu  either  j-ersous  whoso  names  appear  either  of  correcting  mo  by  the  judgment  which  yoa 

upon  the  rejrister  of  voter.<  fur  the  said  City  of  Norwich,  .,,                             *__  «JL.:««  lu^^.^^.,— „„  «#  t*.^ 

aAd  such  votes  ought  to  Le  struck  off  the  poll.  ^.^^  pronounce,  or  confirming  the  accuracy  of  the 

ti.  And  your  petitioner  snys  rli.at  at  the  above  election  view  I  have  expressed. 
certain  i>ersons  were  admitted  to  vote  and  did  vote  for  the 

said  Sir  Hcniy  Jt^sios  Straoey  who  were  not  entitled  by  law  *  ^»».^rv-  ^t  »  .^^....^u^a^  .w^vm  »-•>  «.»i1a.i  «-1ia 

to  vote  at  the  said  election,  and  who  were  disqualified  by  law  ^  manager  of  a  COtnmittee-room  was  caUeil  who 

from  votiuif  at  the  same,  and  such  votes  ou(;ht  to  be  struck  proved  that  one  Hardiment  went   out  canvatung 

off  the  poll.  every  day  and  occasionally  in  company  with  a  wo 

7.  And  your  petitioner  says  that  at  the  above  election  ^i  thp  n^snondent    and   that  after  the  dose  of  the 

certain  peraous  voted  rcsi-octivelv  more  than  once  for  the  o^  ine  responaeni,  ana  inM  aiier  me  ciose  w  ue 

said  Sir  Henry  Jodias  Stracey,  aud  such  votes  ou^ht  to  be  PoU  the  committee  tbanKed  nim  lor  niS  excrtioni. 

struck  off  the  poll.  This  evidence  was  corroborated  by  two  other  vit- 

«.  And  your  petitioner  says  that  the  mivjoritv  of  votes  nesses.     Ilis  Lordship  expressed  his  opinion  thiK 

declared  by  the  retumuiir  othoer  at  the  said  election  in  «.^.„^„  *.„  j    \^,^^   ^JT^^i    —   .m^^^.^.,^    xi.,^:niM» 

favour  of  iho  said  Sir  Heury  Jo^;a3  St  mcev  over  your  peti.  ^^^^V  ^a^^Jjeep  proved  as  regarded  Hardiiiienl 

tioner  was  only  au  apparent  and  colourable  majority,  luad*  **  Up  tO  the  hilt. ' 

much  as  the  votes  of  divers  persons  were  accepted  and 

recorded  cm  the  said  i>oU  iu  'ayour  of  the  said  87  Henry  Jiodwell  proceeded  to  argue  for  the  respondent 

Josias  Stracey  who  were  not  IcTilly  entitled  and  had  no  !aJ  »     ^Zv-^^t.   ^v  ~gi*«     w»    i.            -V-i.,.^ 

rijjht  to  vote  at  the  said  election  :  ami  that  the  real  majority  "PO"  ^"G  fact  that  there  was  no  allegation  Of  onoeiy 

of  Kood  and  lej^l  votes  polled  at  the  said  election  was  in  by   agents    in  the  petition.      In  the  third  clanie 

favour  of  your  petitioner  over  the  Mid  Sir  Henry  Jouaa  the  petitioner  said  "  that  the  said  Sir  Henry  Josiss 

Stracey,  and  that  your  petitioner  wax  duly  elected  a  member     c» ^».  ».».    v>-  u:^.^i«  ^-^a   ^*k«..  w^^^^w^l  am  >i» 

to  serve  in  Parliamant,  iud  ou^-hr  to  be  returned  as  such.  Stracey  was,  by  himself  and  Other  persons  on  hii 

>VherefoTO  your  petitioner  pr.iys  that  it  may  be  deter*  behalf,  guilty  of  bnbery,  treating  and  undue  la- 

mined  that  the  tniU  Sir  Henry  Josias  Stracey  was  not  flaence,  before  during  and  after  the  said  election, 

iluly  electoil  or  retumeil,  nud  that  your  petitioner  ^Kp-pKv  bp  was  and  is  incauacitated  to  serve  in  the 

was  diUy  elected  and  ou^ht  to  have  been  returned.  wncreoy  ne  was  ana  is  incapaciiaiea  10  serve  in  «k 

present  Parliament  for  the^said  city  of  ISorwicn, 

Bailantine,  Serjt.,  Keaney  Q.  C,  and  Simns  Eeeve,  and  the  said  election  and  the  return  of  the  wid  Si 

appeared  for  the  petitioner.  Henry  Josias  Stracey  were  and  are  wholly  null  and 

_,   ,    „  _^    ^     _,  .  ,   ^    .      r,   ..    ^^.*.  .,          ,  void."    [Martin,  B. — What  do  you  consider  to  be 

Rodicel  Q.  C.,  Skioh,  Scrjt.,  E.  Z.  O'Malley,  and  the  meaning  of  the  last  averment?]    In  a  case  of 

Cooper-  W  ijld,  for  the  respondent.  this  description  other  persons  acting  in  behalf  of  a 

The  principal  decision  in  this  case  had  reference  candidate  put  a  candidate  in  a  different  pouli« 

to  the  proof  of  agency  for  the  purpose  of  affecting  ^^^  *  candidate  who  was  charged  witli  the  acttrf 

the  respondent  with  the  consequences  of  extensive  *»  agent;  because,  with  regard  to  a  principal aai 

bribery  which  admittedly  did  take  pUce  at  the  ^8^"'  ^^^  ™*"S?  ^'^i*^"  descnpUon,  there  was,  »to 

election.  si^ak,  a  legal  identity  when  the  agency  was  prowo. 

Assuming  that  this  case  of  Hardiment'a  was  proved, 

Bailantine,  Serjt.,  in  opening  the  case,  addressing  then  he  should  admit  that  any  corrupt  practice  or  ict 

his  Lordship,  said.— In  the  old  election  inquiries  it  which  he  was  guilty  of  would  be  visited  upon  the 

will    be  witiiin    your    Lordship's  knowledge  that  sitting  member  as  the  principal  of  whom  Hardiment 

while  bribery  and  treating  were  constantly  proved,  was  agent ;  but  he  maintained  that  there  was  a 

there  was  always  a  strong  contention  that  agency  distinction  between  the  person  who  committed  the 

had  not  been  proved,  and  there  was  a  great  endea-  act  on  the  part  of  the  principal  as  an  agent  and  the 

Your  to  disconnect  the  persons  bribed  from  any  person   who  did  so  merely    on    his    behalf.    The 

person  authorised  on  the  i)art  of  the  sitting  member  learned  judges  had  laid  down  that  before  they  coold 

to  bribe  them.    A  vast  number  of  the  decisions  of  make  a  person  responsible  for  the  acts  of  a  person 

the  House  of  Commons  Committees  have  been  deci-  who  had  been  acting  in  his  behalf,  that  act  must 

sions  upon  the  subject  of  agency,  and  one  of  the  be  done  with  the  privity  and  knowledge  and  consent 

inconveniences  of  those  tribunals  undoubtledly  was  of  the  party  for  whom  it  was  done.    That  was  to 

the  difficulty  of  reconciling  the  decisions  of   one  say,  it  must  be  at  his  special  request ;  he  nuist  te 

comniittt.>e    with    the  decisions  of   another.    And  the  person  who  had  furnished  or  had  given  special 

further,  it  seemed  in  many  of  the  decisions  that  orders  for  tho  act  to  be  done  before  they  could  make 

common    sense    had  l)een  to  a  very  considerable  the  principal  responsible  for  the  act  of  that  person, 

extent  lost  sight  of ;  and  it  seems  to  have  occurred  The  first  case  to  which  he  should  call  his  Loidship's 

to  gentlemen  of  acutoness  and  experience  in  other  attention  was  the  case  of  5ii^A«  v.  J/tirsAa//,  2  TVrr. 

matters  that  people  who  had  no  money  would  pay  131,  a  cose  under  the  Threatening  Act,  that  ten| 

a    great    deal — that    people  who  had  no  interest  a  petition  in  which  very  similar  words  were  mm 

would    put  their  hands    into    their   pockets — for  to  those  in  the  petition  before  them.    In  that  case  a 

a   person    whom    they    did    not    care    for.     And  verdict  was  given  for  the  plaintiff,  and  there  was  a 

notwithstanding  a  very  extensive  system  of  bribery  rule  for  a  new  trial.    In  the  course  of  Mr.  Godson's 

lieing    proved,    it    was   often   contended,    because  (the  counsers)  argument.  Lord  Lyndhurst  said  that 

tho    sitting  member  was  not    connected    by  any  the  words  "  in  his  behalf  **  could  only  be  taken  to 

particular  facts    with    the    pcrsous   engaged   iu  include  acts  done  by  the  candidate**  deaire,  or  vith 
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\uM  piiyitj — acts  which  he  procured  to  be  done  by 
Hher  means  than  his  own.  This  decision  of  Lord 
Lorndhurst  and  other  judges  showed  what  was 
(he  interpretation-!-and  the  limited  interpretation, 
lo  to  speak— they  put  on  those  words.  Another 
2Me  was  that  of  Peiion  v.  Easihope^  sittings  after 
rrinitj  Term  1822,  quoted  as  a  manuscript 
sue  in  Rogers  (11th  edit),  p.  864.  This  was  a 
awe  analogous  to  the  one  before  his  Lordship,  and 
Hiich  he  contended  proTed  that  the  acts  must  be 
tone  with  the  knowledge  and  priyitj  of  the  princi- 
JttL  In  the  petition  before  them  there  was  no 
illegation  that  auTthing  was  done  by  the  act  of  an 
igent,  and  he  presumed  that  his  Lordship  would 
seat  the  petition  in  the  shape  of  pleading  or  a 
eooid.  If  there  were  idlegations  which  pointed  out 
k  particular  offence  or  a  particular  state  of  things, 
lit  friend  was  not  at  liberty  to  encumber  the  sitting 
nember  with  any  other  crime  which  might  have 
leen  alleged  in  the  petition,  and  a  crime  which  in- 
xdved  him  in  other  consequences.  Having  stated 
o  his  Lordship  what  he  believed  was  the  estab- 
tshed  and  fixed  law  on  the  subject,  and  having 
Mumed  that  this  was  a  correct  interpretation, 
nd  that  there  was  a  recognised  distinction  between 
he  acts  of  an  agent  and  the  acts  of  a  person  who 
lid  a  thing  on  behidf  of  another,  he  must  now  draw 
;ttention  to  the  Corrupt  Practices  Act  of  1854  (17  & 
8  Vict  c  102).  After  the  fint  five  sections  had  de- 
Ined  what  bribery  was  both  as  regfurds  the  briber 
Jid  bribee,  the  conclusion  of  the  6th  section  was, 
hat  any  person  so  offending  should  be  guilty  of  a 
liademeanor.    This  was  the  penalty  that  attached 

0  any  person  who  should  have  done  certain  things 
hiough  another  person  acting  on  his  behalf.  The 
6th  section  stated  that  if  any  candidate,  at  any 
lection,  should  be  guilty  by  himself  or  his  agents 
f  bribery,  treating,  or  undue  influence,  such  candi- 
ate  should  be  incapable  of  being  elected  or  sitting 

1  Parliament.  That  clearly  pointed  out  the  penalty 
rhich  should  fall  upcA  a  person  who  should  be 
nilty,  by  himself  or  agent,  of  bribery,  treating,  or 
ndue  influence  at  an  election;  but  the  person 
'ho  was  guilty  of  bribeiy  throagh  an  agent  was 
ot  guilty  of  a  misdemeanor  unless  it  could  be 
liowii  that  it  had  been  done  with  his  privity,  know- 
idge,  or  consent. 

Habtut,  B. — ^That  is  a  true  construction  of  the 
PC  cases  you  have  cited. 

iiodSuwflL— I  shall  now  call  attention  to  the  Act 
nder  which  your  Lordship  is  sitting. 

BftAsmi,  B. — ^This  is  quite  a  new  matter,  and  it  is 
ell  to  ascertain  what  your  views  are  on  the  sub- 
ct;  but  the  matter  has  been  most  thoroughly 
nflidered  by  Blackburn  and  Willes,  JJ.  and 
ijaelf,  and  we  have  quite  made  up  our  minds  how 
\  act  upon  it 

RodwdL — I  would  first  call  your  Lordship's  atten- 
DQ  to  the  form  of  the  petition. 

Mabtih,  B. — You  need  not  trouble  yourself  on 
at  point,  as  we  have  decided  not  to  study  the 
orda,  but  the  substance  of  the  petition. 

BodwtU.—^&ct,  43  of  the  Act  (31  &  32  Vict.  c.  125) 

yi,  that  where  it  is  found  that  bribery  has  been 

mmitted  '*  by  or  with  the  knowledge  and  consent 

any  candidate,**  such  candidate  sfiiU  be  deemed 

haye  been  personally  guilty  of  bribery;  and 

et.  45  imposes  penalties  on  "any  person  other 

an  a  candidate**  being  found  guilty  of  bribery. 

le   Legislature  clearly  meant  to   draw   a   dis- 

letion  between  acts  done  with  the  knowledge 

d  oooaent  of  the  candidate,  and  acts  done  by 

ag«ot.    Taking  the  petition  as  an  indictment 

Ma«^  CUa—Fou  V. 


against  Sir  Henry  Stracey,  that  indictment  did 
not  contain  any  count  by  which  he  could  be 
put  upon  his  trial  for  any  acts  done  by  his 
agent,  because  it  did  not  suggest  or  call  upon  him 
to  answer  any  charge  except  tl^t  of  personal  bribery. 
It  was  from  first  to  last  a  case  of  personal  bribery. 
The  point  was  present  to  his  mind  yesterday ;  but 
inasmuch  as  his  Lordship's  duty  was  not  merely  to 
try  the  question  between  the  petitioner  and  the 
sitting  member,  but  to  make  a  special  report  on  the 
state  of  the  borough  at  the  time,  he  thought  it 
would  be  out  of  place  for  him  to  interpose  when 
evidence  was  being  given  as  to  the  transactions  of 
Hardiment,  because  that  was  evidence  bearing  on 
another  portion  of  the  inquiry. 

Without  calling  on  BaUantine,  Seijt.  to  reply, 

Mabtin,  B.  said. — ^I  am  very  clearly  of  opinion 
that  under  the  8rd  clause  in  this  petition  it  is  com- 
petent for  the  petitioner  to  go  into  any  act  of  bribery 
by  Sir  Henry  Stracey  himself,  and  further  to  go 
into  acts  of  bribery  by  any  person  for  whom  in  law 
Sir  Henry  Stracey  is  responsible,  whether  he  be  an 
agent  directly  appointed  by  Sir  Henry  Stracey,  or 
whether  he  be  an  agent  by  reason  of  the  con- 
struction that  has  been  put  on  these  Acts  of  Parlia- 
ment— a  construction  which    to   some   extent   is 
binding  on  us.    This  allegation  in  the  3rd  clause, 
**  other  persons  on  his  behalf,"  means  every  per- 
son for  whose  act  or  conduct  he  is  responsible. 
Under    the    Act   of    Parliament    it    is  express, 
"every  person  who  shall,  directly  by  himseU,  or 
by  any  other  person  in  his  behalf."    It  is  perfectly 
clear  that  the  meaning  which  is  to  be  given  in 
this  Act  of  Parliament,  to  the  words  "  any  other 
person  on  his  behalf,"  is  every  other  person  other  than 
the  candidate,  for  whose  act  he  is  responsible.    You 
have  cited  two  cases  with  which  I  was  familiar,  and 
I  apprehend  they  are  perfectly  well  decided.    If  I 
were  sitting  here  trying  an  indictment,  or  trying  an 
action  for  a  penalty,  before   the  candidate  could 
be  made  responsible  ■  for  another   for  a  crime  or 
penalty,  you  would  have  to  give  evidence  of  direct 
bribery.    But  I  am  not  trying  a  criminal  case  at  all, 
but  a  civil  case;   and  the   rules   applicable  to  a 
civil  case  are  the  rules  applicable,  I  apprehend,  to 
this.    The  law  of  agency,  which  will  vitiate  an 
election,  is  utterly  different  from  that  whidi  would 
subject  a  candidate  to  a  penalty  or  an  indictment, 
and  the  question  of  his  right  to  sit  in  Parliament 
has  to  be  settled  on  an  entirely  different  principle. 
I  would  not  at  this  stage  of  the  case  have  stated 
what  is  the  opinion  I  hold,  and  which  I  shall  act 
upon,  except  I  had  heard  from  you  something  whidb 
would  have  very  much  altered  my  mind ;  but  after 
what  Willes,  J.  has  said  at  Windsor,  I  may  say  that 
Blackburn  and  Willes,  JJ.  and  myself,  unanimously 
came  to  a  conclusion  that  any  person  au^orised  to 
canvass  was  an   agent,  and  it  does   not  signify 
whether  or  not  he  has  been  forbidden  to  bribe,    u 
the  candidate  had  told  him  honestly,  "  Do  not  bribe, 
I  will  not  be  responsible  for  it,"  and  if  bribery  was 
committed,  that  bribery  in  my  judgment  would  affect 
the  candidate.    Such  is  the  opinion  of  Willes  and 
Blackburn,  JJ.  and  myself.    The  relation  is  more 
on  the  principle  of  master  and  servant  than  of 
principal  and  agent.    It  has  been  arrived  at  after 
full  consideration,  and  it  is  a  conclusion  by  which 
1    am   prepared   to   abide.    Willes,    J.  expressed 
Uie   same   opinion   at   Windsor,   as   reported    in 
the  newspapers,  and  I  apprehend  he  is  dealing 
with  the  case  there  as  a  case  more  of  master 
and  servant  than  as  principal  and  agent    A  master 
is  responsible  for  an  act  of  negligence  on  the  part 
of  his  servant,  notwithstanding  directions  he  may 
have  given  him,  and  if   Sir  Hffior]  ^>3K»fiw^  "^a^i^ 
told  tl^Mi.  Eix^XDfiiiX^ii\!A  \a  \i<cs^  \ra^^  ts^m^ 
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the  hilt  ti>  be  an  agent— three  persons  stated  him  to 
he  a  canyasser,  and  I  am  perfectly  satisfied  that  he 
was — not  to  commit  any  illej^l  act,  if  he  did  so.  Sir 
Henry  Stracey  is  re.<(ponsible  for  it.  The  fact  that 
he  had  forbidden  him  to  bribe  is  uttorly  immaterial, 
if  the  bribery  is  committed  by  him,  and  the  effect 
would  be  to  destroy  his  status  as  a  candidate,  and 
render  him  by  law  incapable  of  election ;  and  CTery 
Tote  griven  for  him  would  be  void.  I  am  obliged  to  Mr. 
Rodwell  for  stating  his  views,  for  it  tends  to  shorten 
a  case  when  you  become  aware  what  a  judge  will 
act  upon,  as  you  can  keep  your  attention  on  material 
matters.  Mr.  Rodwell  sp^ke  of  proof.  I  am  not 
dealing  with  proof,  I  am  dealing  with  evidence. 
Proof  means  that  which  is  established.  I  have  to 
deal  at  present  with  evidence. 

BallantinA,    Serjt. — We   don*t  quite   understand 
your  Lordship^s  observation  that  every  vote  that 
^    was  given  to  Sir  Ileniy  Stracey  was  void. 

Martin,  B. — ^The  moment  an  act  of  bribery  was 
committed  by  himself  or  a  person  for  whom  he  was 
responsible,  from  that  moment  his  status  as  a  candi- 
date was  annihilated. 


Bribery — Proffress  of  Potting — Agency, 

Evidence  kqs  given  to  show  that  between  half-past  three 
and  four  on  the  polling  day  a  number  of  voters  who 
had  been  previously  in  treaty  with  the  agent  of  the 
petitioner,  issued  from  a  public-house,  and  in  a  state  of 
intoxication  roteafor  the  respondent;  and  to  show  fur- 
ther thai  th^  had  received  a  sovereign  a-piercfrom 
one  Hardimtnt,  By  evidence  accepted  as  sati^actory 
it  was  proved  that  Hardiment  canvassed  with  a  son  of 
the  respondent,  and  that  upon  the  afternoon  of  the 
polling  day  he  went  to  the  said  public-house  and  brought 
up  the  voters.  It  was  further  proved  that  between 
half-peat  three  and  four  on  that  day  504  votes  were 
polled  for  the  respondent. 

Held  that  Hardiment  was  an  agent  of  the  respondent ; 
ana 

Held,  also,  that  it  was  not  open  to  the  court  to  doubt  that 
the  great  majority  of  the  voters  polling  for  the 
respondent  between  the  hours  named  were  bribed. 

Circujnstances  under  which  the  wurt  will  imply  bribery. 

The  main  question  discussed  in  this  inquiiy  was 
the  agency  of  a  man  named  Hanliment,  who  has  al- 
ready been  mentioned  in  this  report  as  canvassing 
wi  h  a  son  of  the  respondent.  The  nature  of  his 
acts  affecting  the  respondent  are  referred  to  in  the 
arguments  and  the  judgment  below. 

Ballantine,  Serjt,  in  his  opening  referred  to  a  house 
called  the  Woolpack  in  the  Eighth  Ward  kept  by  a 
man  named  Mackley.  A  person  known  generally  in 
Norwich  as  "  Big-headed  Ben,'*  of  strong  political 
ininciples,  took  care  of  the  doorway  at  the  Wool- 
pack,  and  if  any  of  the  petitioner's  voters  or  agents 
took  a  glance  st  **  Big-headed  Ben,"  they  did  not 
attempt  to  go  any  further.  He  was  thoroughly  well 
known,  and  took  very  great  care  that  none  but 
friends  should  come  into  the  house.  He  was  in- 
formed that  in  that  house  Hardiment  himself  bribed, 
giving  something  like  a  pound  each  for  votes  in  the 
afternoon  of  the  day  of  the  election. 

Rodwell^  in  summing  up  the  case  for  the  respondent, 
■aid : — The  transaction  affecting  Sir  Henr>'  Stracey 
most  was  that  in  which  Hardiment  is  shown  to  have 
taken  a  prominent  part.  That  resolved  itself  into  a 
question  which  has  often  been  discussed  before  com- 
mittees, namely,  whether,  upon  a  review  (>f  the  whole 
evidence  there  is  a  prima  facie  case  of  agency.  As 
the  caMe  §tood  there  was  a  ;?niiM  facie  case  of  agency 


made  out ;  but  after  the  evidence  did  hit  Lndslup 
feel  constr  lined  to  say  that,  for  the  pnrnoaes  of  tM 
election,  there  was  such  a  connection  oetween  Sir 
Henry  Stracey  and  Mr.  Hardiment  aa  to  involve  him 
in  the  guilty  transaction  to  which  Mr.  Hardiment 
was  a  party  ?  As  the  case  stood,  that  was  not 
so.  He  again  referred  to  Willea,  J.*i  mling  il 
Windsor  as  to  an  authorised  canvasser  being  an  agent 
No  voter  had  a  right  to  assume,  as  no  canvasser  wu 
appointed,  that  Hardiment  or  anyone  else  had  u- 
thority  to  do  that  on  behalf  of  Sir  Henry  Stracey. 
Should  the  decision  be  advene  to  Sir  Henzy  Stracey, 
no  candidate  would  dare  come  into  a  bonmgfa,  b^ 
cause  any  officious  person  might  upset  his  electioiL 

Martin  B. — ^The  real  question  to  be  decided  ia 
this  case  is  whdthcr  or  not  the  admitted  act  of  bri- 
bery by  Hardiment  about  two  or  three  o'clock  in  the 
afternoon  of  that  day  is  an  act  for  which  Sir  Heniy 
Stracey  is  responsible.  I  have  no  more  doabtof  that 
matter  than  I  have  upon  any  other  matter  of  liv, 
thousands  of  which  have  come  before  me  in  thi 
course  of  my  life.    The  facts  are  these :  Hie  dee- 
tion  took  place  on  the  17th  of  November.    Up  ts 
the  middle  of  the  day  everything  seenu  to  hsn 
gone  on  honestly.    I  have  no  doubt  that  there  sr 
a  number  of  people  in  this  town  who  honestly  snd 
conscientiously    support  both  sides  on  the  gnst 
questions  of  the  day.    Up  to  one  or  two  o*clod 
votes  no  doubt  were  honestly  given,  and  they  prel^ 
well  show  what  was  the  real  opinion  of  the  oouti- 
tuency  of  Norwich.    About  the  middle  of  the  d^ 
there  was  a  considerable  majority  in  tevoor  of  Mr. 
Tillett  and  the  other  gentleman  who  stood  with  Ubl 
But  the  result  of  that  day's  polling  was  this— b^ 
twecn  three  and  half-past  three  in  No.  3  Wsrd  tfaeR 
were  40  votes  polled  for  Sir  Henry  Stracey;  Iv- 
twecn  half-past  three  and  four,  the  number  wu  \fl 
In  No.  0  Ward,  between  three  and  half- past  ^mt, 
the  number  voting  for  Sir  Henry  Stracey  was  43;  te- 
twecn  half -past  three  and  lour  it  was  103.    In  Ha 
7  Ward,  between  three  and  half-past,  G6  votes  wof 
recorded  for  Sir  Henry  Stracey ;  and  between  hitf- 
past  three  and  four,  123  voted  for  him.    The  rmII 
was  that,  between  half -past  three  and  four,  oat  d 
the  constituency  that  has  been  mentioned,  504  toM 
were  polled  for  Sir  H.  Stracey ;  and  it  is  stated  ii 
evidence  by  three  or  four  gentlemen  who  were  es> 
gaged  in  taking  the  poll,  that  a  very  considenhli 
number  of  voters  came  up  in  a  gross  state  of  intoxi» 
tion,  and  in  some  instances  they  did  not  know  vli 
were  the  candidates  for  whom  they  were  goingto voK 
It  is  further  proved  that  in  three  public-houses  atks* 
and  it  may  be  in  many  more,  there  was  a  number  d 
men  of  the  lowest  class  of  voters  waiting,  or  on  the 
look-out,  according  to  the  expression  of  one  of  thf» 
I  have  not  the  slightest  doubt  that  these 
collected  in  those  public-houses  waiting  to  be 
I  have  not  the  slightest  doubt  that  they  were 
and  that  the  great  proportion  of  that  low  dais  d 
voters  who  voted  in  the  afternoon  of  that  day,  b^ 
tween  half-past  three  and  four,  were  bribed  voleia 
The  matter  which  affects  Sir  Henry  Straoey  in  M 
case  is  that  which  concerns  Hardiment  at  the  Woot* 
pack,  that  took  place  somewhere  about  haif-psit 
three.    The  landlord  of  the  Woolpack  was  caUcd, 
and  it  appears  from  his  statement  that  there  M 
been  at  the  Woolpack  a  committee,  or  at  lesit  s 
body  of  men.  meeting  there  who  were  friendly  ts 
the  Liberal  cause.    They  continued  to  come  to  hii 
house  for  some  time— about  thitv  months— and,  si 
I  collected  from  what  fell  from  one  of  the  witnesMi 
they  afterwards  thought  that   they  must  give  a 
turn  to  some  other  man,  and  they  removed  from  the 
Woolpack  to  another  house.    Upon  the  d^  of  ehe- 
tion  it  was  proved  beyond  o  doubt  that  a  coDsidtf^ 
number  of  voters  were  at  this  houae.    It  was  ^ 
proved  that  Mr.  Harper,  who  I  collect  tonk  sa 


MAQIBTBATE8'  0ASE3. 

SOKWMB   ELBCTIOW   PlTITlOH. 


a%  in  the  election  of  Ur.  Tillett,  came  to  the 
)d  WW  tbe  iMtdlord,  and  the  Undlord  told 
t  it  WM  uwteM  for  him  to  see  these  men 
e  wu  prepared  to  pa;  them  a  iay'a  wages. 
og  to  the  landlord's  erideoce,  Mr.  Harper 
'Sf ,  and  If  the  evidence  of  the  landlord  i> 
left  the  im[n«Mion  npou  the  Undlord'i  mind 
WM  Dot  tbm  in  a  poaitioD  to  pay  the  da;'a 

f  WHIN  oneelae,  and  that  he  weot  awa;  for 
rpcwe.  The  tendeacj  of  the  erideooe  would  Im 
ajy  the  tendeo^ — that  he  afterwards  came 
td  a«  the  landlord  nuderatood,  or  u  lie  wicked 


llcod)  through  an  oawUtiDgneMUiat 

f  that  aort,  which  he  dkonght  rightl;  would 
■17,  liioold  be  carried  out,  preTsnted  him 
dog  the  men.  Bat  I  regret  to  itato  tiiat 
Uo^  denied  that  at  the  time  HudinHnt 
the  home ;  while  in  point  of  fact,  it  wai 
NToad  all  manner  of  doubt  bj  a  Tery  re- 
e  man — a  friend  of  Sir  Henry  Stracey's,  who 
id  brought  a  ponj' — that  at  that  time  Hardi- 
aa  upstairs  with  these  men,  bribing  then 
Mnnd  each  to  vote  for  Sir  Henr;  Stracey. 
jDdeed  prored  to  such  an  eiMnt,  that  lb. 
,  with  tlia  good  aenie  wbioh  has  diatin- 
him  Ihiouf^ot  tiiia  inveatigatioD,  felt  tlial 
I  ba  pwfectly  idle  to  cooteat  it.  It  waa  aa 
anjthing  could  Ira.  Sometime  in  the  fore- 
that  d^^,  towarda  liaU-pait  thiee  o'clock, 
ent  went  and  waa  admiitad  by  tho  landlocd 
Mae  men.  I  tuppoae  these  meo  weia  Libe- 
dioed ;  that  it  all  that  can  be  aaid  of  them, 
I  little  Mioagh ;  aod  were  willing  to  take  a 
age*  from  Mr.  lillett,  vhereas  ther  required 
7a'  wagea  to  vote  for  Sir  Ueniy  Strai». 
ent,  thm,  liaTing  bribed  beyond  ^  poailble 
la  Sir  Henry  Stracey  reiponsible  for  it? 
En  be  a  doubt  npon  the  matter?  It  ii 
by  an  agent  who  waa  called  this  morniog, 
ud  conunitteea  appointed  in  eight  wajrda, 
1  in  thia  ward  wb^  Hardimeat  acted,  the 
il  pCMon  "i"'C'"ir  It  waa  that  gentleman 
tame  has  been  aernal  times  mentioned.  Hi. 
UL  I  do  not  think  any  injustice  can  be  done 
leniy  Slracey  it  the  endence  <a  Mr.  Wiae- 
laken  to  be  trae.  I  hare  no  reason  to  disbe- 
m.  Certainly  his  evideoce  may  be  taken  to 
as  against  Sir  Heniy  Stracey.  Now,  what 
Fiaeman's  acconnt  of  Che  matter  ?  He  states 
was  the  manager  at  this  Eighth  Ward,  that 
{nointed  by  an  agent  or  an  attorney,  that  the 
lioere  were  young  Mr.  Stracey,  Eardiment, 
raon.  He  then  itates  in  aniwer,  not  to  a 
I  of  Serjeant  Ballantine,  but  in  answei  to 
itleman  who  examined  on  behalf  of  Sir 
Stracey,  thai  they  were  canTassen.  He  wid 
Henrr  Stracey's  eldeBt  son  and  Hardiment 
ed  together.  He  said,  "  I  went  oat  at  nine 
MirDing,  and  remained  until  nioe  or  tea  at 
Hardiment  went  out  at  h«U-put  ten  in  the 
{ ;  he  and  young  Stracey  went  oat  together. 
id  books.  I  did  not  see  Sir  Heniy  Stracey 
there.  Mr.  Thirkettle  (the  man  alluded  to 
nagea  the  buitneu  of  Hardiment,  who  baa 
edl  was  there.  There  were  four  books, 
ent  went  oat  the  second  day  witii  two  other 
Ml,  but  not  with  young  Mr.  Stracey."  This 
:eriar  to  the  election.  Upon  the  afternoon 
ter  of  polling,  thia  man  went  to  this  public- 
OM  (hrae  bought  the  voters  who  are  now  re- 
&  How  can  1  draw  any  other  conclusion 
■t  that  man  waa  in  point  of  fact  aud  reality 
It  and  a  oanvasaing  agent  with  the  son  of 
arauie^t  I  should  be  bringing  thia  Iri- 
«  aaj  otfwr  tilbaiial,  into  utter  contempt  if 


any  other  conclusion.  The  result  ia 
that  I  shall  report  to  the  Speaker  that  bribery  was 
committed  at  this  election  by  this  man  HardlmeBt, 
who  was  the  agent  of  Sir  Eeniy  Stracey.  I  enter- 
tain as  Uttle  doubt  as  I  can  entertain  npon  any 
rtion  that  that  is  a  correct  decision.  I  am  sum 
any  other  omclnsion  would  stultify  this  or  any 
otimoonrt. 


ISnotioas- 


Viet.  e.  13G,  ss.  43  owf  4G— iVawAn. 


caitdidiat,  Uu  tUction, 
if  As  liat  iMH  sltet^  duJl  Tie  void,  and  he  (Autt  &t 
pianAtdbg  thtiaflictim  of  artaiii  ^lecified  penaltia. 
S«(.t6Ci^ni/<r»uctaKcLS6o/17j-ieFict.c.lCKr) 
111^5  tint  ifacaniHdattalai«/  election  Jbr  nay  eoualy, 
dif,  or  borough  if  dtdartd  guil^  of  bribay,  ^,  by 
hiiudf  or  hit  agmti,  he  liiaU  be  ina^ble  oj  beaig 
elected  or  titlino  in  the  prettnt  ParlianuaU  for  mcA 
^Q^mfy,  city,  or  borough  .- 
Hrhl.  lAot  Aere  itbittott  unis  miUr  Atte  teetiem*,  and 
Mill  alihou^  a  rtip<m^M  diargad  mik  briber]/  ijf 
hiiodf,  aid  olJter  perwoui  m  hu  bthalf,  mneetd  M 
disproviitg  tilt  aUegalion  of  ptrmmal  bribery,  Aa  u  not 
inddtd  to  hit  coals  in  n^pttt  of  Utat  pari  of  Hm 

Then  wot  a  rwrinunalvry  oifs  agaiiM  the  petitioiur 
cl/Mning  tie  asof,  and  a  claim  fir  a  lerutiHy  on  tie 
pari  of  lie  petittmer.     The  reerinunatory  catt  out 


Held,  Aat  tkt  re^mideal  nuul  bear  tk*  aatU  tff  (As 
pedtvuur  rdatittg  (a  tAs  rsmnuMaCuin,  onif  that  (As 
pcdtioHo-  nuat  bear  th*  ante  iff  tie  rsyosAiil 
relaling  to  lie  dnua  for  a  ti^vtim/. 

The  court  toiU  wit  regard  twxafion  at  an  tteneiit  to  be 
cuiuidertdn  the  i^iporlioruiieMt  ofeottt. 

Viilei  given  for  a  caniUibte  aJUr  an  act  of  bribery  con- 
mitied  by  him  or  onhia  behalf  are  not,  at  the  judge 
icai  oamiaxJ  to  iaue  laid  dovm,  and  at  itated  in  As 
laatparagrajAofAtheadnoltto  Otit  report  at  p.Sib, 
ante,  taut  and  ooid,  but  merdy  ynaaailable  for  (JU 
purpote  of  kit  election,  hit  tlatut  at  a  candidate  beinf 

-nnihilaled  by  the  act  of  bribo'y.     The  rofu  r 

•  to  ia  a;      '      ~  '     ^ 


s  atrael:  off" 


by  t£ 


party  tlaiming  the 


If  a  judge  tent  any  cAunM  of  gettim  at  tie  aumUr 

wlience  the  bribery  proceeded  he  uiiU  adjourn  tie  pro- 
fcdiagt  ind^fimteb/ far  thepurpet  of  doing  to. 


'hat  m  a  cateat  tenittny  (As  appante 
I  to  tlrike  of  volet  aSnitteiUy  bad; 


AUhnugh  uniealed  for  bribery  a 

shaidi  on  a  terultny  for  the  purpote  of 
ih'feai  tie  clain  of  the  petitioner  to  the  teat. 

The  UiiB  Ttgardt  a  voter  who  it  bribed  in  the  tame 
mimntr  as  it  rtgardi  a  briber.  The  voter  lota  kit 
tiatue  ae  an  elector  tie  moment  that  he  *tceivet  a 
bribe ;  hit  vale  it  an  abtolutify  nuilily.  But  anlil 
iltui  it  etiabHthed  hit  vote  mutt  tiand  at  it  appean  an 
the  poS-botA. 


that  hM  beea  ves^iA.  Vi  m^  \mkimA  tftwA.  "*!- 


MAgI8TBATEB'  OASES. 

NOBWICH  ELBCnOH  Pbtithiii. 


Tiliat  felt  it  due  to  hitntelf  that  thoae  impuUtiona 
■boold  be  thoTongbl]'  removed,  and  U  at  ui  earliar 
period  of  the  inquiry  he  had  intimated  the  couree 
vliich  I  now  propose  to  adopt,  it  might  hare  been 
■apposed  that  he  did  bo  with  a  view  to  evade  that 
inquiry.  A»  an  ioquiry  hai  been  fully  made,  and 
moat  aatiefactorily  terminated,  I  am  now  in  a 
condition  to  say  ^at,  considering  the  impossibility 
of  obtaining  the  attendance  eitb^  of  Hanliment  or 
Worledge,  who  were  persons  implicated  in  regard  to 
great  numbers  of  voters,  although  we  liave  evidence 
that  would  dispose  probably  of  a  great  many  of  the 
votes  that  wore  given,  yet  with  a  majority  against 
us  of  1S7,  neither  Mr.  Tillett's  means  nor  the  power 
we  have  in  our  hands  at  present  would  enable  us, 
with  anything  like  a  chance  of  success,  to  proceed. 
Under  these  ctrcumstances,  I  hope  your  Lordship 
will  feel  tliat  we  have  done  our  best  in  striving  to 
obtun  the  evidence  of  those  persons  who  have 
bribed  a  large  number  of  voters,  and  so  to  dispose 
of  a  considerable  number  of  votes  at  once.  As  we 
have  not  succeeded  in  doing  so,  there  is  no  alterna- 
tive left  but  for  me  to  advise  my  client  that  the 
expense  would  probably  lie  entirely  futile,  and  that 
the  result  wonlo  not  place  him  in  ue  potion  which 
he  was  anxious  to  secure. 

Haxtdf,  B.— This,  then,  will  be  the  end  of  the 
inqoky.  I  have  to  cotify  to  the  Speaker  my  belief 
as  to  whether  corrupt  practices  have  existed  to  a 
considerable  extent  at  Oiis  election.  Now,  I  really 
wiib  to  liavc  some  further  evidence  upon  this  point. 
I  wish  to  know  what  was  done  at  other  public- 
honses.  I  cannot  believe  that  these  three  were 
the  only  public  honsea  where  corruption  was  going 
on.  I  do  not  want  myself  to  initiate  inquiries, 
but  I  have  a  strong  impression  upon  my  mind  that 
there  was  considerable  corruption  during  the  after- 
noon of  that  day  in  Norwich ;  and  I  am  certain  that 
there  exist  the  means  of  giving  me  information  upon 
tiie  inbjecL  I  have  no  more  donbt  than  I  have  of 
my  own  existence,  that  there  were  two  a^ncies  at 
work  during  the  election—an  honest  and  a  dis- 
honest agency.  Possibly  the  result  hete  xtiAy  be 
the  same  as  that  which  has  taken  place  at  Yar- 
mouth. I  have  also  to  report  the  names  of  persons 
who  have  been  bribed,  and  have  been  guilty  of  cor- 
rupt practices.  I  shall  merely  return  to  the  Speaker 
the  names  of  those  persons  who  themselves  swore 
that  they  were  bribed,  so  that  there  can  be  no  mis- 
take about  it. 

Ktane. — Your  Lordship  is  called  npou  by  the  43td 
section  to  decide  as  to  the  costs  of  the  petition. 
Mastih,  B.— Yes ;  the  costs  will  follow  the  event. 

BodvKlL—YoaT  Lordship  states  that  the  costs  ate 
to  follow  the  event.  There  is  one  Ten  serloas  part 
of  this  matter,  in  which  Mr.  Tillett  has  failed  and 
we  have  succeeded,  and  I  submit  that  we  ought  to 
have  the  costs  with  regard  to  that  psrt. 

Mabtu,  B.— The  cost*  to  which  the  petitioner  is 
entitled  are  those  which  have  been  incurred  by  him 
in  respect  of  showing  his  own  freedom  from  bribery 
of  every  kind,  and  showing  that  there  was  bribery 
for  which  Sir  Henry  Strocey  was  responsible. 

^od«".— Imputations  have  been  cast  upon  Sir 
Henry  Stracey  which  have  utterly  failed,  and  he 
ought  to  have  his  costs  in  regard  to  them.  Ought 
he  not  to  have  tbe  costs  that  he  has  been  put  to  in 
defending  himself  ?  I  do  not  see  upon  what  prin 
dplc  he  is  to  bo  denied  those  expenses. 

Hawttr,  B. — If  you  Jesire  to  hear  my  reason,  1 
will  tell  yon.  I  am  aatisSeil  that  there  were  a 
grett  muiy  bribed  votes  given  on  behalf  o(  Sir 
^Dij-  Strmotj,  all  of  which  would  go  oS. 


J{i)dwtlL—Th*.t  may  be  so^  but  it  doea  not  iSict 
(he  issue.  It  may  be  in  equity  yonr  LwdA^  niy 
determine  that  it  does  affect  the  iaane,  but  leiu 
look  at  the  broad  principle  of  the  coata  fcdlinrist 
the  event.  Suppose  the  petitioa  merely  alkgid 
that  there  was  personal  bnfaery  ao  as  to  bring  Sir 
Henry  Stracey  witliin  the  4Srd  sBctioii,  and  suppos 
we  had  failed,  I  cannot  imdentand  npm  what  pm- 
oiple,  looking  at  it  as  a  dry  qoesbon  of  laB,bt 
dluDuid  not  have  his  costs  in  regard  tothflmattvia 
which  he  succeeds. 

Banaalifu,  Serjt— I  should  like  to  aay  awwd 
upon  the  subject.  There  is  only  one  iasne  in  tin 
esse.  [Uastts,  B.^You  claim  the  aoat.]  That  ii 
aot  the  ground  upon  which  my  friend  pots  it.  K« 
one  can  say  Chat  this  proceeding  baa  been  veialioii 
the  number  of  persons  bribed  by  HaidimoU  ■ 


that  there  had  been  anything  vexatious  hi  aikp| 
(or  the  scrutiny.  [Mabtik,  B.— I  do  not  lookatlk 
matter  with  reganT  to  the  vexation;  I  think  Astii 
not  the  true  test.  I  do  not  see  anything  vcxstiiw 
in  the  conduct  of  anyone.] 

SodioelL — Suppose  there  had  not  been  a  wii 
about  agents  in  any  part  of  the  petitiaii,  and  uottiif 
with  regard  to  rectiminatoir  eridence.  Upn  At 
evidence  giveu.  Sir  Henry  Stracey  has  naeHdii 
What  w^ld  be  the  decisioa  of  the  judge  in      *  ~ 


varesmrdt 
1ST]    Tlistit 


upon  the  48rd  and  46th 
my  view.     [Maktim',  B.— I  do  noi  uunz  aam  k 
two  issues.    I  think  there  i*  only  one.]    Poiqi 

Siur  Lordship  will  turn  it  over  in  your  mind.  St 
enry  Stracey  has  been  pat  to  enormona  expense  ■ 
regard  to  this  scrutli^,  ind  in  preparing  hiinstttl) 
meet  the  chargea  whiidi  have  been  brought  avisM 
liim,  and  now  those  chaifces  ate  withdrawn.  ThH 
is  nothing  within  their  knowledge  now  thst  Ik; 
did  not  know  six  days  ago.  I  consider  it  is  a  (^ 
rate  issue,  a  separate  inquiry  altogether.  Tb?  tso 
withdrawn  it  under  good  advice  no  doubt,  M  *iA 
the  same  knowledge  of  the  facts  that  they  ksl 
before.  They  have  put  tbe  law  in  motiaa  at  lk« 
own  periL 

SeigK  Serjt.— Permit  me  to  aay  that  Sir  BrBT 
Stracey  has  not  merely  been'  put  to  a  considmlit 
expense  in  defeuding  hiuJelf  against  the  soatiq, 
but  also  in  fortifying  himself  wth  regard  lo  viM 
(hat  he  would  endeavour  to  strike  off  on  the  sAv 

Ballanlint,  Serjt. — Sir  Henry  Stracey  haviog  1)M 
unseated,  he  has  no  further  interest,  be  has  do  k> 

HBdmdl.—ThAt  is  not  so ;  I  remember  the  Fm- 
fxirough  cose,  in  which  Mr.  WhaUey  was  iinWlni 
[  appeared  for  Mr  Hankey  in  that  case.  ncqaW' 
Cion  was  raised  there.  The  majovity  mat  tt 
knocked  off  vote  by  vote. 

Maxtiic,  B.~Ib  uot  Sir  Henry  Stracey  a  nv^ 
ent  in  respect  of  every  matter  thnt  yon  cha^S  >• 
your  petition,  and  in  respect  of  erefy  daim  J* 
make  in  your  petition ;  and  has  he  not  a  rigbl  ■ 
having  been  a  candidate,  though  he  may  be  aasldt 
to  protect  his  own  seat,  to  ahow  that  you  are  a* 
entitled  to  it  7 

Ballantint,  ScrjL— If  we  be^  «  Manttny,  An 
can  be  no  donbt  of  Sir  Henrj  Sineey'*  psitita 
[  apprehend  after  he  is  unseated  the  luattct  tr» 

RodierB. — Yon  are  under  the  HMtntdriMiMb*- 


MAGIBTRATES'  0A8EB. 

Thb  Bobouqh  or  LonDOUDSS^r  Fbtitiok. 


UAxm,  B^The  matter  is  terminated  ao  far  m 
that  Sir  Henry  Strace;  hat,  by  his  ageat,  beea 
guilty  of  an  act  which  the  law  declares  incapaci- 
tate* him  to  Bit  Id  Farliament.  It  is  alleged  against 
Mr  Tillett  that  he  committed  a  similar  act.  If  be 
had,  then  he  vonld  be  incapable  of  sitting  in  Far- 
liamenL  Sir  Henty  Stracey  has  failed;  but,  to 
entitle  Mi  Tillett  to  lit,  he  must  show  that  he  had 
K  majority  of  legal  votes.  Ererj  bribed  Tote  would, 
of  courae,  be  Btnick  oS,  and  every  vote  admitted  by 
mistake  would  also  be  struck  off.  I  expect  that 
both  aidea  would  meet  and  agree  that  certain  votes 
■faould  be  ftiQck  out,  aud  that  the  scrutiny  would 
be  in  order  to  ascertain  whether  Mr.  Tillett  conld 
cut  down  the  actual  majority  which  Sir  H.  Stracey 
had.  He  would  not  be  entitled  to  the  seat  until  he 
did  that.  The  law  is  equally  clear  with  regard  to 
roten  as  it  is  with  regard  to  candidates.  A  bribee 
who  has  voted  loses  Ms  status,  and  bis  vote  is  an 
ahaolute  nullity ;  but  until  that  Is  established  his 
Tote  must  staud  as  it  appears  upon  the  poll-book. 
If  this  matter  were  gone  into  I  should  expect  that 
the  parties  on  both  sides  would  meet  with  a  view  to 
sariDg  trouble  and  expense,  and  agree  apoa  all  votes 
that  were  clearly  all  corrupt,  fighting  tho»e  that 
were  donbtfuL  It  seems  to  be  thought  that  because 
an  agent  of  Sir  Henry  Stracey  committed  bribery 
at  three  o'clock  iu  the  afternoon  of  the  polling  day, 
thereupon  every  »ote  for  Sir  H.  Stracey  after  that 
■boold  be  stnu^  off.  That  is  not  correct.  Am  I  to 
consider,  with  regard  to  both  of  you,  that  this 
Inquiiy  it  now  at  an  end  ? 

R^iatiM,  Seiit.— Certainly.  I  would  ask  your 
Lordahip  to  read  the  section  of  the  Act  of  Parlia- 
ment. I  contend  that  our  seeking  the  seat  was  rea- 
sonable under  the  circumstances;  and  being  a 
leasonable  thing  for  ua  to  do,  and  the  issue  with 
regard  to  the  unseating  of  Sir  Henry  Stracey,  the 
mun  issue,  being  in  our  favour,  the  costs  ought  to 
follow  the  event. 

HastiH,  B. — I  think  yon  ought  not  to  get  your 
coHa  as  applicable  to  the  scrutiny ;  whewer  yon 
oo^t  to  pay  Sir  Henry  Stracey's  costs  is  a  matter 
1  will  consid^. 

Rodic^ — The  expenses  of  the  scrutiny  have  been 
brought  upon  us  by  the  mode  in  which  the  petition 
ia  frvned,  which  made  it  obligatory  upon  Sir  Henry 
Sbaoey  to  defend  himself.  If  a  heavy  penalty  is 
inflicted  upon  Sir  Henry  Stracey  with  respect  to 
the  iasne  in  which  he  tus  faileti,  I  cannot  under- 
•tand  why  he  should  not  have  hit  cosla  with  regud 
to  the  point  on  which  he  has  succeeded,  and  his 
opponent  has  failed. 

Haxthi,  B. — I  undsitand  you.    All  I  can  tell 

CI  is,  I  will  speak  to  my  brother  Blackburn  or  my 
th^  Willes  on  the  subject  before  1  come  to  a 
conclosioo.  I  will  not  say  that  I  have  cnnclusiveLy 
made  up  my  mind  on  the  subject.  1  will  consult 
probably  both  those  learned  judges — certainly  one. 
YoQ  may  depend  upon  it  that  the  question  of  costs 
■hall  have  Uie  fullest  consideration.  I  expected 
that  if  a  scrutiny  took  place  some  light  would  be 
thrown  upon  the  bribery  that  has  occurred,  and  if 
1  saw  ^le  means  of  getting  at  the  quarter  whence 
the  money  was  supplied,  I  wuuld  adjourn  this  caae 
to  any  extent  to  get  at  it.  The  question  I  have  to. 
■erred  for  further  consideration,  in  addition  to  ttie 
qneation  of  costs,  U,  whether  or  not  I  shall  report 
that  there  is  reason  to  believe  that  extensive  bribery 
nrerailed  in  Norwich  during  the  last  election.  If  1 
do^  pmbaUy  the  result  will  l>e  that  a  commission 
will  inquire  into  the  matter.  It  could  be  veiy 
easily  done.  It  will  only  be  necessary  to  take  the 
nimri  in  the  poll-books  from  half -past  one  till  the 
•ndr  mad  than  Quy  wiU  be  able  to  take  evcxy  vote, 


Till!  learned  judge  subsequently  communicated 
hi«  decision  to  the  attorneys  and  agents  on  both 
siili'ii,  which  is  as  follows :  It  is  ordered  by  this 
(.'uurt  that  the  costs,  charges,  and  expenses  of  and 
iiit'iiii'iual  to  the  said  petition  and  the  proceedings 
CO  r  I  SI' I)  II  cut  thereon,  so  far  as  relates  to  the  deter- 
miruuiuD  and  proof  that  Sir  Henry  Josias  Stracey 
H'us  not  duly  elected,  and  so  far  as  relates  to  the 
ri-iTiini nation  against  Mr.  Jacob  Henry  Tillett, 
uriJ^-r  ^xt.  53  of  the  said  Act,  be  defrayed  and  paid 
!)y  tlK>  respondent  to  the  petitioner ;  and  that  the 
i:o>;l?,  i:liarges,  and  expenses  of  the  respondent  in 
riK'ciiti}:  the  claim  that  the  petitioner  was  duly 
i'li'cj!(.'i]  iad  oaght  to  have  been  returned,  be  paid  by 
the  au id  petitioner  to  the  said  respondent. 

A|,-i.'iLts  for  the  petitioner,  A^arsl,  Morru,  and  Qt,, 
t\.  Old  Jewry. 

Agents  for  the  respondent,  T.  Knox  Balmtl, 
LoujuLi.  and  J.  S.  Sk^ipa-,  Norwich. 


THE    BOKOUGH    OF    LONDONDBRBY 

FETITION.  (a) 

Hondas,  Jan.  4,  1S69. 

(Before  Ebooh,  J.) 

I'aTliamenlars    Ekcliont   Att — PartiaUan — Bribert 

andbribed. 
t';«n  an  tgmScatioK  bg  re^muknt  far  injomatun  om- 

Cfminj  lie  charga  made  in  Iha  petition  : 
Held,  that  ihret  daft  be/on  trial  parliaihrt  Riul  b« 
ifiivn  if  ihmt  aittged  to  haw  bribed,  om  icell  oa  of 
Uost!  alleged  to  have  bam  bribed  or  tmdut/  influentxd, 
iiiiii  ihat  Kithin  lix  dai/i  of  the  date  of  the  order 
jiarlii-ttan  muit  be  given  of  ibc  rJiarga  contained  i» 
(Jif  yraeral  expreisiont  amlained  in  the  petition. 
Tlie  dtcition  tif  WUki,  J.  in  the  Satford  Fetition,  19 
L.  T.  Sep,  N.  a,  BOO,  foUowed  and  eilended. 
This  was  a  motion  for  particulars  made  by  BatI, 
ii.  C.  oil  behalf  of  the  respondent.  The  particulars 
he  soiiKtit  were  the  names  of  the  persons  who  were 
ulli.>f;eil  to  have  bribed  or  been  bribed  duriog  the 
I'k'ctiDii,  the  names  of  those  who  were  unduly  in- 
fluGUcix],  and  by  whom  the  offence  was  committed, 
and  iiif  iirmation  in  support  of  the  all^ation  respect- 
ing thi'  conveyance  of  voters  to  the  poll.  He  read 
the  affidavit  of  Mr.  Dowse,  the  respondent,  in  which 
the  latter  denied  that  the  offences  alleged  in  the 
petition  to  have  been  committed  by  him  or  byhia 
n^eiita  were  committed  with  his  knowledge  or 
;ici.|uiescence,  or,  as  he  beUeved,  at  all.  No  denial 
could,  in  the  opinion  of  counsel,  be  more  clear  and 
ili«tjntt  than  was  this,  of  the  committal  of  any 
eorrupt  practices  whatever.  Mr.  Dowse's  affidavit 
W!L3  curroborated  by  Mr.  Forrest  Reid,  who  acted 
aa  bU  {londucting  agent,  and  who  staled  that  he 
)iik1  ri'^il  Mr.  Dowsu's  afB davit,  and  that,  to  the  best 
of  his  knowledge,  lie  believed  its  contents  to  be  true. 
I  le  would  call  the  attention  of  his  Lordship  to  the 
d.tlAiou  of  Willes,  J.  in  the  case  of  the  Sa/ford 
Pitiiiuu.  repealed  in  the  Law  Times  of  Saturday 
last  (I'.i  L.  T.  Rep.  S.  S.  600).  A  similar  decision 
tn  Lhnt  referred  to  had  been  given  by  the  Scotch 
jiLili.'i'.'i,  after  consultation  with  those  in  England. 
Tlie  ordar  of  Willes,  J.  was  staled  to  have  been  that 


i)  AdflFWd  It 


iK  Iav  T™m>M '2 .  ^  •  ^'■'^^■'i^'''^ 


JinMjBi*  Ch.1 


HAQIBTBATES'  OASES. 
Bbasford  Elbotioh  Farmcnr. 


MTticolan  concerning  petitionB  la  which  treating, 
tc.,  wu  alleged  to  hare  been  committed,  ihould  te 
RiTen  three  dayi  before  the  trial.  If  the  Law 
TniBS  correctly  reported  this  decision,  he  thongfat 
it  wai  open  to  tome  amendment.  It  had  been  made 
the  iubject  of  comment  in  the  newipapen,  and  wai 
looked  upon  ai  aomewliat  important.  He  did  not 
know  why,  but  in  the  jtidgmeot  given  b;  Willet,  J. 
there  wm  no  order  made  about  bribery,  although 
there  was  an  allegation  of  bribery  in  the  caie,  and  a 
motion  made  concerning  it.  It  wai  for  thii  reaaon 
Aat  be  wai  diapoeed  to  think  the  Law  Tihzb  had 
mineported  the  matter. 

Kmob,  J.,  Hid  he  had  a  copy  of  the  Law  Tnaa 
before  him,  and  it  wai  stated  in  an  article  ai 
Willet,  J.'b  deciiicn,  that  where  bribery,  treating, 
Ac,  were  charged  In  the  petition,  particahir*  ihould 
be  given  three  day«  before  the  day  appointed  for 
the  trial ;  and  that  where  it  wsa  itated  in  general 
termi  in  the  petition  that  corrupt  practicei  had  been 
t)erpetrated,  particular*  ai  to  what  spedflc  kind  of 


Biu,  Q.  C.  thought  there  ought  to  be  lome  vari- 
ance in  the  preeent  deciiion  as  compared  with  the 
one  quoted  by  hli  Lordihip.  That  order  did  not 
give  the  namea  of  the  partiei  who  bribed,  and  con- 
«equently,  in  hit  opinion,  did  not  meet  Uie  jnatice 
of  the  caie. 

Eeooh,  J.,  laid  that  in  the  House  of  Commona, 
the  Damet  both  of  hriben  and  the  perioni  bribed 
were  giv^i. 

&»,  Q.  C.  lud  he  would  be  perfectly  aatitfled 
with  ao  inder  to  the  effect  tiiM  they  ihoold  have 
notice  three  dayi  before  the  trial,  and  he  thought  it 
might  be  better  to  make  an  order  that  the  notice 
thould  be  given  for  three  clear  daya  in  Derry.  They 
were  alto  entitled  to  have  porticulora  and  namei 
conccmiog  the  undue  inSuencc  and  denunciatiooa 
alleged  to  have  been  exercised  and  made  by  Soman 
Catholic  prieit*  on  Mr.  Dowae't  behalf,  and  that 
the  names  of  persona  who  acted  as  agents  in  treat- 
ing electors  should  alto  be  given. 


would  beg  leave  to  ask  his  Lordship  not  ta  do  any- 
thing which  would  derogate  from  the  decision  made 
in  the  DnghtiJa  cue,  and  be  waa  sure  his  Lordship 
would,  on  reSection,  adhere  to  it.  He  was  not  fur- 
nished with  any  affidavit  affecting  the  application, 
and  he  could  only  suggest  that  with  respect  to  cer- 
t^n  part*  of  the  application,  they  were  carried  too 
far  by  connsel  on  the  other  side.  He  read  a  dupli- 
cate of  the  original  decision  of  Willet,  J.,  in  the 
Satford  case,  which  he  had  obtained  from  London. 

Kbooh,  J.,  said  the  eo^y  of  the  decision  in  qoet- 
tion  was  substantially  the  same  as  that  which  he 
bad  read  from  the  Law  Thus. 


MmAtmmgh,  Q.  C^  agreed  that  it  was,  and  tnid 
he  would  acquiesce  in  his  Lordship's  order  on  the 
application,  and  he  would  take  care  not  tu  past 
beyond  the  priuciplct  laid  down  in  that  of  Willet,  J. 
He  bad  heard  a  remark  made  by  Mr.  Bntt  fruni 
which  he  totally  disaented,  namely,  that  they  should 
give  the  names  of  the  persons  bribed,  and  also  of 
the  agent  who  committed  the  bribery.  His  Lord- 
ship would  tee  that  there  was  no  such  Older  in  the 
dedsiou  before  him. 


'Si  the  invariable  isactlce  before  oommlttw  cf 
House  of  Commons.    Ton  will  And  It  if  got  ol 
the  reaolutioni  of  the  committee*. 

Keooh,   J.,  made  an  order  Out  tlie  prUtiaani 
hould,  three  days  before  the  d^y  appcdnted  lor  As 

trial,  give  to  the  n  ....  • 


persons  alleged  to  luve  been  tmlw^ 
and  also  of  those  who  were  alleged  to  have  adminis- 
tered bribes,  and  of  those  alleged  to  have  beta 
unduly  influenced ;  and  that  the  petitkmen  risndd 
[Uve  to  the  same  parties  a*  aboTe  referred  to,  ai 
days  after  making  of  tlie  order,  puticalan  triatin| 
to  the  specific  ohuget  contained  in  the  gaenl  n- 
[ireuion  in  the  petition  which  stated  that  the  Bttis| 
member  or  his  agents  were  guilty  of  ocnnpt  inc. 

Agent  for  the  petitioosr*,  Ha/doL. 
Agent  for  the  respondent,  J,  MttrStrrJtf. 

BRADFORD  ELECTION  FETITIOX. 
(Befom  Haxm,  B.) 


Tit  pa-icmt  bribed  and  trealail  Mjov  aiaeH  inaatStlai 
ax  t^plicalitm  fer/nTtier  partiaUan  wot  rtflmd. 


.   .   of  persons  bribed  and  treated,  tlie  « 
[leTtont  nndnly  influenced. 
S.  Pept  applied  on  behalf  of  the  r 


stanM 
n  sepiumte  Uita. 
Jcuns,  for  the  petitioner,  contended  that  ths  tM 
iras  snfflcient.  It  was  not  always  posfctls  It 
determine  whether  a  person  had  been  bnlNl  • 
treated.  It  was  very  probable  that  all  that  tadi 
be  done  in  the  way  of  giving  further  paiticilM 
would  be  to  copy  the  list  out  twice,  and  give  ibv 
under  Uie  two  different  heads. 


Tvetdiq,  Dec  1,  I 
Thb  Board  of  Wobks  «»b  i 

DisTsicT  (apps.)  c  Hau.  (reapt) 


Uttropolii    Local  ManagemtM  Arti  J ..  . 

18t>S(3o^L'6   Vki.e.lOS),  m.  76— Gti^vl  Km  if 
baildingf —  CiTtiJicalt  of  ti 
Effir.l  of  and  vhen  to  be  g 


magtit 


'mriSkti^^t, 


Uu  the  Mrlropoiu  Meaagtatad  A 
(25  i-  SO  Vict,  c  102),  ..  73,  i 
building,  kc.,  e/iali  wiOmt  tie  a 
politan   Board  of    Work^  U   < 

genavl  line  oj  buildingr  -' ' 

Utk  of  baHdings  to  M 

orrAilKt  oj  ihe  iletnpoiilan  Bead  »f  tfmbj^  ^ 

lime  being,"  and  lAal  on  aatphial  tf  Al  nM}  " 

ditlrict  board  of  vorla  beftn  a  j'astii  i  SmimBI 

KtOGH,  J.    It  in^y  not  have  be>.'n  asked  tot  ■,  \iut  \     ituill,  if  Oia  am^mX  U  pneti  to  ib  itfB|^i<ii« 


aoam  of  World  be  anctad  b^mt  "W 
line  of  b\aldingi  in  m  alresl,  frc^  wtA  jwwj 
huUdingi  to  be  decided  bg  tlie  nmmiMttm 
1  oJ  Ihe  ilempoUlan  Bead  ef  WmtMjtr  m 


MAQIBTRATE8'  OASEa. 848 

C  P.]    Thb  Boaxo  or  Works  lom  tbx  Waxmwobth  Diamor  (appa.)  «.  Hau.  (reip.)     [C.  P. 


order  K>  mkcI  «/'  th*  buUdiiig,  j>^,  oi  ii  bofoad  tlu 
panral  Hm  to  U  pnHtd  dovn.  Tia  rt^HmdaU  wat 
MUWWMutf  imder  l/ut  iseAon,  and  it  appvtrtd  Aat  the 
arckitact  kad  ma  dettntinad  tAe  gwiral  liiuat  lit 
limt  tia  buildup  mat  trtcted,  but  l/kii  Ae^<n«  hU 
cBtifiBoUh^mAtmimoiitmuutMd.     "themagit- 

Of  AltfinuMd  £f  (Ac  aixAilKt  woi  lAc  gaeral  line 

widM  (ic  Mctmiiu  a/(A<  Act,  and  lAat  Vu  rtmmdaU 

kad  emttd  kii  building  ba/md  tueh  hne,   but  (^ 

mintil  lie  muKnu  on  At  graaid  that  Iht  gtnend  lint 

mu  not  dittrmntd  Ig  Ihe  architect  mitt  afttr  iht 

bmUing  Kxa  trtetad. 
Bddj  lAol  if  vof  tnaaftnal  what  tht  anAiuct  deter- 

mtaed  tht  general  hne,  to  long  ta  he  did  so  brfare  the 

hearing  before  tht  magiitrale,  and  that  if  a  person 

tnthmt  lit  amient  of  ihi  MttropoHtaa  Board  ball 

near  tht  bne  of  bailiMnge,  he  did  lo  at  hit  peril,  and 

tmitl  take  the  come^nenca  if  it  a/lcnmrdt  turned  oat 

that  he  had  buiU  bqond  tht  gtnaai  line. 
Tbt  Vettiy  of  St.  Gieorge't,  HiooTer-iqiure  d.  Spsr- 

row,16C.a,A.S,209;  10  L.T.Kep.  N.&  504, 

and  Btuman  e.  The  Vestiy  of  St.  Psacm,  L.  Bxp. 

m.  B.  638,  wmmaOad  on  and  explained. 

This  wu  1  cs«e  itated  by  a  metropolitan  police 
magistrate  nndcr  the  20  &  21  Vict.-c.  43. 

Camk. 

The  Teapondent  ^ipeared  on  the  6Ch  Jnoe  1667 
before  me,  one  of  the  magiitratea  of  tt)e  police 
coorta  <d  the  metropotit  litting  at  the  police 
court  at  Wandsworth,  within  the  metropolitan 
police  diitrict,  to  aa*wer  the  complaint  of  Arthur 
Alezand^  ConeUii,  clerk  to  and  on  behaU  of  the 
aboTe-named  appellanta,  that  the  respondeiit  bad, 
withoat  the  conieat  in  writing  of  the  Metropoiitan 
Board  of  Worki,  unlawf  ally  erected  certain  buildingi 
bnond  the  general  line  of  buildiugB  in  a  itreeC 
called  tlie  Wandsworth-road,  auch  line  of  building) 
not  e^coeeding  50  feet  from  the  highwaj,  contraiy 
to  the  Matute  i&  1 26  Vict,  c  102,  i.  75. 

It  waa  pniTed  before  me  that  the  reepondent  had 
in  the  month  of  Haj  1867,  bat  before  Ote  I3th  day 
of  tbe  ttnte  month  of  May  erected  a  building 
on  pan  of  the  garden  in  front  of  Tburlow -cottage, 
■ituate  in  Wandaworth-road,  Clapham,  and  beyond 
the  general  line  w  determined  by  me  of  buildings 
fonning  a  row  of  bouses  on  the  south-eastern  side  of 
Waodiworth-road,  between  Matrimony-pUce  and 
tha  railway  abutment  of  the  London,  Chatham,  and 
Doter  BaUway.  It  wai  also  prored  before  me  that 
the  BuperiateDding  architect  to  the  Metropolitan 
Board  of  Workj  had  on  the  said  13th  May  1867, 
dMdtkd  tbe  general  line  of  buildinga;in  the  said  row 
of  bouiCT  in  which  the  aaid  buildings  so  complained 
of  was  situate ;  and  I  waa  of  opinioo  that  the 
general  line  of  bitildiags  so  decided  by  the  said 
•upenntendlng  architect,  was  the  iicneral  line  of 
buildings  in  the  row  of  houses  in  wbich  the  building 

compbuned  of  was  erected.      And  it  was  further    ■-— . ." ' r ,  "-  •- — ■  —    "  : .  ■.  . 

wored  before  me  that  the  buiiang  so  complained  of    °l  the  said  veatry  or  boarf,  m  manner  provided  by 
waa  erected  beyond  anch  general  line  of  buildings.       '^^  227th  section  of  the  Qrat  recited  Act  aa  to  Itae 


order  the  demolition  of  tiie  aaid  building,  then  this 
case  ii  to  be  remitted  to  me  iu  older  that  I  may 
make  the  neceaaary  order  for  the  demolltioa 
thereof,  otherwise  the  aud  complaint  is  to  ba 
con^ered  as  dismisaed.  Signed,  &c. 

By    the   Metropolis  Local    Management    Acta 

Amendment  Act  (2S  &  26  Vict.  c.  102)  sect.  76,  it 
is  enacted  that  no  building,  structure,  or  erection 
shall  without  the  conaent  in  writing  of  the  Metro- 
politan Board  of  Works  be  erected  beyond  the 
general  line  of  buildings  in  any  street,  place,  or  row 
of  bonsei  in  which  the  same  ia  situate,  in  cage  the 
distance  of  such  line  of  buildings  from  the  highway 
does  not  exceed  fifty  feet,  or  within  fifty  feet  of  the 
highway,  when  the  diataoce  of  the  line  of  building* 
therefrom  amounts  to  or  exceeds  fifty  feet,  not- 
withstanding there  being  gardens  or  vacant  apacea 
between  the  line  of  buildings  and  the  highway,  such 
general  line  of  buildings  to  be  decided  by  the 
superintending  architect  to  the  Metropolitan  Board 
of  Works  for  the  time  being ;  and  in  case  any 
btiildiDg,  atructure,  or  erection  be  erected,  or  begun 
to  be  erected  or  raiaed  withoat  auch  consent,  or 
contrary  to  the  terms  aud  cooditioiu  on  which  the 
aame  may  hare  been  granted,  it  shall  be  lawful  for 
the  Testry  of  tbe  parish  or  the  Board  of  Works 
for  the  district  in  which  anch  building  or  erection  ia 
situate,  to  cause  to  be  made  complaint  thereof  be- 
fore a  justice^of  the  peace,  who  thaU  thereupon  issue 
a  summons  requiring  the  owner  or  occupier  of  the 
premises,  or  the  builder  or  pcraou  engaged  in  any 
work  contrary  to  this  enactment,  to  appear  at  a 
time  and  place  to  be  stated  in  the  summonl  to 
answer  such  complaint ;  and  if  at  the  time  and  place 
appointed  in  auch  aummuns  the  laid  complaint  shall 
be  proved  to  tbe  satiifaction  of  the  justice  befine 
whom  the  same  shall  be  heard,  anch  justice  ahall 
make  an  order  in  writing  on  such  owner  or  occupier, 
builder,  or  peraon  directing  the  demolition  of  any 
auch  building,  or  erection,  or  so  much  thereof  aa 
may  be  bejroud  the  aaid  general  line  so  fixed  as 
aforesaid,  wiUiiu  such  time  aa  such  justice  shall 
consider  reasonable,  and  shall  also  make  an  order 
for  the  payment  of  tbe  costs  incurred  up  to  the  time 
of  hearing;  and  in  default  of  the  buildini 
tion  complained  of  being  demolished  witl 
time  limited  by  the  aaid  order,  the  aaid  ve 
board  shall  forthwith  enter  the  premise*  to  which 
the  order  relates  and  demolish  the  building  or  erec- 
tion complained  of,  and  do  whatever  may  be  neces- 
sary to  execute  the  said  order,  and  may  also  remove 
the  materials  to  a  convenient  place,  and  subw 
iluently  sell  the  same,  as  they  think  fit;  and  all 
expenses  incurred  by  the  said  vestiy  or  board  in 
carrying  out  the  said  order,  and  in  dispoaal  of  the 
said  materials  may  be  recovered  by  the  said  vestty 
or  board  from  the  owner  or  occupier  of  the  said 
premises,  or  the  builder  or  person  engaged  in  the 
work,  either  by  action  at  law,  or  in  a  summary 
before  a  justice  of  the  peace,  at  tbe  o[»lior 


It  wai  then  contended  on  behalf  of  the  respon- 


_  jt  decided  tbe  aaid  general  line  of  buildings  before 
tho  building  complained  of  was  erecwd,  Uierefore, 
llw  reapoodent  bad  not  violated  the  section  of  the 
Katnle  before  referred  to,  and  that  1  had  no  power 
to  ordec  the  demolition  thereof ;  and  I,  b^i^  of 
mch  opinion,  declined  to   make  any  order  in  tiie 

Wberenpoo  the  appellanta.  being  disaatisfled  with 

a  judgment  in  p<Hnt  of  law,  requested  me  to  itate 
cBoe  for  the  opinion  of  tlUs  honourable  conrt 
U^  llHntoet  the  court  shall  be  td  opinion  that 
wnd^  the  dicnmatancw  aforemid  I  had  power  to 


recovery  of  pcnaltiei 

Fraud's,  for  the  appelant,  cited 
The  Metropolix  LooilI  Uanagoment  Acts  Amend- 
ment Act  1862  (i5*  2(iViot.  0.103),  S.-7S; 
•Bniimon  v.  The  Valnj  of  8t.  Pancrat,  h.  Bep.  2 

Q.B.  538; 
The  Vettry  of  Si.   Otorge'e,  Hanover-squart   r. 
Spnrrow,  16  C.  B.,  N.  8.  209  i  10  L.  T.  Bop.  N.  8. 
601, 
and  contended  that  those  coses  in  effect  decided  the 
present  question,  and  that,  even  thongh  the  archi- 
tect had  not  fixed  the  general   line,  if  a  person 
tmilt  so  near  Che  line  of  buildingi  as  to  be  in  dao^fiec 
of  being  beyond  Ube  ^Tien^^ina  '1X'K«k^^  4?i»;]  vi 
obUuK  tiu  conaenlh  ot  4mVmi4. 
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Warton,  for  the  respondent,  contended  that  at 
the  *'  general  line  "  existed  only  in  imagination,  the 
respondent  could  not  be  conyicted  of  building 
beyond  it,  and  that  Sparrou^s  case  in  this  court  sup- 
ported this  contention,  and  was  a  better  authority 
than  iSauman's  case  in  the  Queen's  Bench.  [Willbs,J. 
— In  BaumaxCs  case  there  certainly  was  a  mis-state- 
ment of  what  this  court  said  in  Sparrow's  case,  as 
they  did  not  say  that  the  magistrate  was  to  fix  the 
line,  and  that  ii  it  was  over  the  line  fixed  by  the 
magistrate,  but  not  over  the  line  fixed  by  the  archi- 
tect, he  could  convict ;  but  in  BawnaxCs  case  it 
seems  to  hare  been  thought  that  this  court  had  held 
that  if  the  building  was  beyond  the  magistrate's 
line,  but  not  beyond  the  architect's,  he  was  to  con- 
vict.] 

FrcmcU  in  reply. 

WiLLBS,  J. — ^It  is  impossible  to  get  over  the  pro- 
visions ot  the  statute  which  we  are  to  construe 
according  to  the  rule  laid  down  in  Sparrow's  case, 
or  by  one  or  more  of  the  judges  in  Bauman's  case. 
The  statute  was  passed  in  order  to  provide  for 
uniformity  in  street  architecture,  and  it  lays  down 
in  effect  that  a  person  who  erects  a  building  within 
the  limits  of  the  Act,  unless  he  obtains  the  consent 
of  the  Metropolitan  Board  of  Works,  shall  at  his 
peril  keep  within  the  general  line  of  frontage ;  and 
it  goes  on  to  say  that  such  general  line  shall  be  settled 
by  the  architect,  and  if  a  building  is  erected  without 
the  consent  of  the  board,  and  beyond  that  general 
line,  prcceedings  may  be  taken,  and  the  magistrate 
may  convict  if  the  building  is  found  by  him  to  be 
beyond  the  general  line  so  fixed.    The  result  is, 
that  a  person  who  erects  a  building  which  is  in 
peril  of  being  considered  beyond  the  general  line, 
is  subject  to  the  inconvenience  of  being  obliged  to 
\ake  down  that  building,  and  though  that  is  a  hard- 
ship on  the  individual  to  be  so  obliged  whether  by 
the  subsequent  decision  of  the  architect,  or  of  the 
architect  confirmed  by  the  magistrate  as  thrown 
out  in  Sparrow's  case,  yet  that  hardship  is  tolerated 
for  the  general  public  convenience  and  to  prevent 
an  eyesore.     It  is  not  necessary  therefore  to  go 
further  in  the  decision  of   this  case,  as  here  the 
magistrate  has  arrived  at  the  conclusion  that  the 
line  as  laid  down  by  the  architect  was  correctly 
laid  down,  and  therefore  both  the  architect  and 
the   magistrate   decided    against  the  person  who 
erected    the   building,    that   it    was   outside    the 
"  general  line."    It  will  not  do  to  suggest  that  the 
"general  line"  is  merely  an  imaginary  line;  it  is 
imaginary  in  one  sense,  but  on  the  other  hand  it  is 
not  merely  imaginary,  but  it  is  a  matter  of  judg- 
ment where  the  line  falls ;  and  unless  the  occupier 
exercises  a  correct  judgment,  to  be  decided  by  the 
authorities  or  one  of  them,  or  has  the  consent  of  the 
metropolitan  board,  his  building  must  be  pulled 
down.    Therefore  it  is  unnecessary  to  go  into  the 
question  whether  the  view  of  the  three  judges  in 
Sparrow's  case  or  the  two  in  Bauman's  case  was 
nght.     It  is  proper,  however,    to    observe    that 
Shee,  J.   says,  in  Bauman's  case  (at  p.  533),  *^It 
does  not  seem  to  me  that  in  so  deciding  we  arc 
necessarily  in  conflict  with  the  Court  of  Common 
Pleas. .  In  the  case  before  that  court  the  line  had 
been  ascertained  by  the  architect,  and  the  magis- 
trate declined  to  accept  that  line,  but  thought*  that 
another  line  would  have  been  more  proper,  and  he 
refused  to  make  any  order  both  on  that  ground  and 
because  he  thought  "  the  thing  "  was  not  an  erection 
within  the  meaning  of  the  section ;  and  the  court 
held  that  he  was  not  boun<l  to  make  an  order.  *  The 
question  in  Bnuman's  case  was  rather  a  question  as 
to  whether   the  certificate  of    the    architect  was 
given   in    timOf    but  in    Sparrow's    case    it    was 
Munwed  that   that  made  no  difference,  and  ot\« 


motive  for  holding  that  the  opinion  of  the  ardutBCt 
was  not  conclusive  against  the  building  owner,  wm 
in  part  founded  on  the  injnstioe  of  binding  a  min 
by  a  decision  which  he  conld  not  be  hewd  agaimt 
or  appeal  against,  and  which  was  proooonoed  <s 
post  facto.  Therefore,  both  those  cases  are  agtinit 
the  respondent  as  to  the  time  when  the  certiilcaie 
of  the  architect  may  be  given.  It  is  not  disre- 
spectful to  add  that  the  opinion  of  the  Cooit  of 
Common  Pleas  in  Spamne^s  case  was  misappre- 
hended by  the  judges  of  the  Court  of  Qiuen'i 
Bence  in  Bauman's  case,  as  it  is  said  by  one  of  the 
judges  at  least  (Cockbum,  C.  J.,  at  p.  532),  that 
**  the  Couirt  of  Common  Pleas  overlooked  the  impor- 
tant fact  that  it  is  the  line  fixed  hy  the  architect 
which  gives  the  magistrate  jurisdiction  to  deter- 
mine whether  or  not  the  erection  of  the  bnildingisin 
offence,  and  that  tbe  magistrate  has  no  jurisdiction 
except  with  reference  to  that  line.  If  the  magistrste 
were  convinced  tbat  the  line  was  wrong,  he  could  not 
order  the  demolition  with  respect  to  a  line  fixed  bj 
himself."  It  is  obvious  that  those  observations  pro- 
ceed on  the  assumption  that  the  judges  of  this  ooaxt 
thought  that,  assuming  that  the  magistrate  thought 
that  the  line  should  be  drawn  more  strictly  than 
that  fixed  by  the  architect,  he  could  dedde  againit 
the  builder,  although  he  thought  that  the  building 
was  not  beyond  the  line  fixed  by  the  architect.  Ko 
such  opinion  was  entertained  here.  The  judgss  of 
this  court  thought  that  the  magistrate  had  no  juris- 
diction, except  on  the  architect's  determination  of 
the  line,  and  they  thought  that  that  determination 
was  a  condition  precedent  to  his  jurisdiction ;  bol 
they  thought  further  that  if  the  magistrate  thon^^t 
that  the  architect  was  wrong  he  shooid  not  conTiet 
unless  the  erection  was  also  beyond  what  he  con- 
sidered to  be  the  general  line,  or  in  other  wards 
that  the  magistrate  might  correct  the  line  in  favoor 
of  the  builder,  but  not  in  favour  of  the  board.  lo 
the  result  we  must  remit  the  case  back  to  the  magit- 
trate,  and  we  need  give  no  direction  as  to  what 
should  be  done  where  there  is  a  difference  of  optnioB 
between  the  magistrate  and  the  architect,  became 
in  this  case  the  magistrate  agrees  with  the  architect 
as  to  the  general  line,  and  that  the  certificate  of  the 
architect  is  conclusive  as  against  the  MetropoUtin 
Board  was  never  doubted  here. 

Keativo,  J. — ^I  am  of  the  same  opinion.  The 
point  the  magistrate  decided,  he  decided  lic^tljt 
as  he  found  as  a  fact  that  this  building  was  bejond 
the  general  line.  Therefore  he  has  not  decided 
anything  contrary  to  the  decision  of  this  court,  ur 
have  the  Court  of  Qucen*8  Bench  in  BaumaaCs  cssi^ 
when  the  decision  of  this  court  is  properly  uDde^ 
stood,  as  explained  by  Willes,  J.  Looking  st 
Bauman's  case,  I  think  that  the  magistrate  in  the 
present  case  was  justified  in  doubting  and  sendingit 
to  this  court,  and  I  think  that  he  is  now  justified  in 
acting  on  his  own  opinion  and  that  of  the  aicfaitecty 
and  proceeding  accordingly. 

J^rett,  J. — This  case  seems  to  me  to  depend 
on  the  question  if  there  is  any  "  general  line  **  until 
the  architect  has  decided  it.  If  the  line  is  sn 
existing  line,  and  the  only  poiut  is  the  discovery  d 
it,  it  seems  to  me  that  the  words  of  the  section  are 
conclusive,  as  the  section  says  that  ^  no  boilding^ 
8tructun>,  or  erection  shall,  without  the  consent 
in  writing  of  the  Metropolitan  Board  of  Woria> 
l)e  erected  beyond  the  general  line  of  buildings  in 
any  street,  place,  or  row  of  houses  in  whidi  the  ssine 
is  situate.  .  .  .  Such  general  line  of  bniUingi 
to  be  decided  by  the  superintending  architect  of  the 
Metnipolitan  Buanl  of  Works  for  the  time  haa^* 
If  the  line  is  in  existence  that  is  a  direct 
that  no  one  shall  build  beyond  it»  and  the 
\  onY^  Ux<i&  moanfi  of  finding  it,  and  the 
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that  the  certificate  of  the  architect  is  the  best 
eridenoe  of  it,  bat  not  concluflire.  I  think  that  the 
general  line  is  an  existing  line ;  nrhat  it  is  it  is  diffl- 
cnlt  to  say,  but,  probably,  it  is  the  average  line 
along  the  existing  bnilding^.  As  to  tiie  cases,  I 
think  there  is  authority  for  what  we  now  decide,  as, 
though  I  think  that  in  the  judgments  it  was  not 
expressly  decided,  yet  the  point  was  raised,  and  the 
courts  decided  in  accordance  with  this  view. 

Judgment  for  the  appellants. 

Attorney  for  the  appellant.  A,  A,  CorselUs. 

Attorney  for  the  respondent,  J,  H.  Riches. 

BSOISTRJLTIOir    AFFEAL8. 

Monday,  Jan.  18,  1869. 
KoBiNBOir  (app.)  v.  Ainoe,  (resp.) 

A.nmatant  of  a  society — Qualification  for  a  county  vote. 

The  re^pondmt  was  in  receipt  of  an  annuity  for  bfe  of 
lOL  Ss.  from  a  Friend-in- Need  Society,  the  funds  of 
which  consisted  of  rents  of  freehold  houses,  the  pro- 
perty of  the  society,  and  the  contributions  and  fines  of 
the  members ;  the  object  of  the  society  was  to  relieve 
all  members  during  sickness,  as  well  as  to  pay  annuities 
to  those  who  attained  the  age  of  sixty  years  after 
thirty-five  years*  membership : 

HeU  that  this  was  not  a  sufficient  qualification  for  a 
county  vote. 

At  the  court  held  at  Northampton  on  Friday,  the 
25th  Sept.  1868,  for  the  revision  of  the  list  of  voters 
for  the  southern  division  of  the  county  of  North- 
anoipton,  for  the  parish  of  St.  Peter,  Northampton, 
Francis  Charles  Bobinson  the  younger,  duly  objected 
to  the  name  of  Thomas  Ainge  being  retained  on 
tiie  list  of  voters  for  the  said  parish  of  St.  Peter. 

Thomas  Ainge*s  qualification  was  described  as 
interest  arising  from  freehold  houses;  .and  under 
the  heading  of  place  where  qualif 3dng  propertv 
was  situated,  certain  houses  were  enumerated  which 
belonged  to  a  Friend-in-Need  Society. 

The  facts  of  the  case  as  proved  were : — 

That  there  is  a  benefit  society  called  the  Friend- 
in-Need,  established  at  Northampton,  for  the  pur- 
pose of  raising  from  time  to  time  by  subscription  a 
sick  fund  for  the  mutual  relief  and  maintenance  of 
all  the  members  thereof  in  old  age,  sickness,  or 
infirmity,  instituted  in  the  year  1817,  the  rules  of 
which  society  were  enrolled  on  the  2nd  June  1852, 
and  are  to  be  taken  as  part  of  this  case. 

It  appeared  that  the  funds  of  the  society  had  been 
partly  laid  out  in  the  purchase  of  landed  property 
prerious  to  the  2drd  July  1855,  and  that  the  revenues 
of  such  land  at  the  present  time  amounted  annually 
to  the  sum  of  500^,  subject  to  a  mortgage  at  5^  per 
cent,  on  1300/.,  thereby  reducing  the  net  revenue 
from  land  to  the  sum  of  435/.  or  thereabouts.  And 
that  in  the  month  of  January  last  the  society  con- 
sisted of  forty-eight  members  only,  of  whom  twenty 
are  annuitants.  The  freehold  property  h|u  been 
conveyed  by  different  purchase  deeds  to  the  trustees 
of  the  society.  The  other  funds  of  the  society  con- 
sist in  monthly  periodical  payments  from  every 
member,  whether  in  receipt  of  relief  or  not. 

The  society  is  managed  by  a  treasurer,  secretary, 
trustees,  president,  stewards,  and  a  committee,  con- 
sisting of  not  less  than  eleven  members,  and  on  any 
question  being  put,  the  stewards  deliver  to  each 
member  two  bits4)f  tin  provided  for  the  purpose, 
the  meaning  and  intent  of  which  is  explain^  at  the 
time  of  delivery.  And  any  member  withholding, 
or  dropping  them  so  that  when  the  numbers  deUven^ 
back  again  are  not  equal,  shall  for  every  offence  be 
fined  2s.  6dl,  and  any  member  refusing  to  pay  shall 
llmihgr  be  exduded  from  the  sodelgr.    It  was  also 


proved  that  the  members  of  the  society  meet  once 
every  month  to  pay  their  contributions  into  the 
hands  of  the  treasurer,  and  are  liable  to  certain 
penalties  on  default.  And  the  rules  authorise 
different  payments  on  stated  scales  for  the  relief  of 
sick  members.  The  rules  also  contain  certain  powers 
by  which  any  offending  member  can  be  excluded 
from  the  society  altogether. 

The  funds  of  the  society  so  derived  partly  from 
rents  and  partly  from  contributions  and  fines,  are 
all  held  by  the  treasurer  as  forming  one  general 
stock,  out  of  which  the  expenses  incidental  to  the 
collection  of  rents,  rates,  repairs,  and  funerals  of 
members  are  paid,  and  allowances  are  made  to  sick 
members;  and  the  annuitants,  members  of  the 
society,  have  a  claim  on  the  property  founded  on  the 
dlst  and  32nd  rules  of  the  said  society,  of  which  the 
following  are  copies : 

31.  That  every  member  who  has  belonged  to  this  eodetj 
and  pud  up  idl  and  every  his  contributions,  fines,  arrearau 
&c..  full  thirty-flve  years  or  more,  shall  be  entitled  to  and 
receive  the  sum  of  4s.  per  week  as  an  annuity  for  life  (if  the 
funds  will  admit)  on  his  attaining  the  age  of  sixty  years,  the 
aforesaid  annuities  arising  and  to  be  paid  out  or  the  pro- 
perty of  the  society.  The  annuities  to  commence  after  the 
12th  May  1852.  The  annuitants  to  pay  their  contributions 
and  fulfil  idl  offices  and  duties  the  same  as  other  members. 
They  shall  also  produce  a  certificate  of  their  birth  for  the 
satisfaction  of  tne  society  before  they  shall  be  entitled  to 
receive  such  annuity. 

32.  Provided  always,  that  if  the  annuities  at  any  time 
interfere  with  or  reduce  the  present  stock  belonging  to  the 
society  more  than  501.,  then  a  reduction  of  the  annuity 
shall  immediately  take  place,  and  continue  as  long  as  the 
ezigsncy  of  the  case  mav  require.  Should  the  annuitant 
fall  sick,  his  annuity  shall  be  made  up  to  the  full  amount 
out  of  the  general  stock  or  fund  belonging  to  the  society, 
and  shall  come  under  the  nme  rules  and  regulations  as 
other  sick  members ;  but  should  he  remain  on  the  funds  of 
the  society  for  twelve  months,  he  shall  then  retire  upon  his 
annuily  and  be  oonsidered  a  neutral  member. 

It  was  proved  that  the  said  Thomas  Ainge  was, 
in  the  month  of  January  last,  and  had  been  for 
several  years,  by  virtue  of  the  said  rules  of  the  said 
society,  in  receipt  of  an  annuity  of  10/.  8«.  per 
annum,  payable  by  weekly  instalments  of  4s.,  and 
the  accounts  of  the  said  society  for  the  year  in 
respect  of  the  present  registration  being  produced 
showed  that  there  were  sufficient  means  from  the 
rents  of  the  freeholds  claimed  for  to  pay  such 
\0L  8«.  by  such  instalments  to  the  said  Thomas 
Ainge  for  sudb  year,  and  if  the  said  funds  or  pro- 
perty of  the  said  society  are  in  future  years  during 
the  life  of  the  said  Thomas  Ainge  sufi^ient  to  meet 
the  charge,  he  will,  under  the  rules  of  tbe  said 
society,  hQ  entitled  to  such  money  by  the  month 
during  his  life,  he  paying  back  Is.  Gd,  per  month 
into  the  funds  of  the  society,  as  his  monthly  pay- 
ments, like  other  members. 

The  barrister  was  of  opinion  that  the  said 
Thomas  Ainge  had,  under  the  above  circumstances, 
a  freehold  interest  of  sufficient  value  in  the  heredita- 
ments and  premises  vested  in  the  trustees  of  the 
said  society,  and  allowed  the  vote  accordingly. 

If  he  was  right  in  such  opinion  the  claimant's 
name  was  to  be  retained,  if  he  was  not  right,  the 
claimant's  name  was  to  be  rejected. 

Macnamara  for  the  appellant. — The  barrister  here 
held  that  the  claimant  had  a  sufficient  interest  in 
Umd  for  a  county  vote,  but  it  cannot  be  said  that 
he  had  any  estate,  either  legal  or  equitable,  in  the 
houses  of  the  Frieod-in-Need  Society.  The  last 
case  which  exactly  applies  to  this  is  Bennett  v.  Bfain, 
16  C.  B.,  N.  S.,  518 ;  9  L.  T.  Rep.  N.  S.  506,  in  which 
it  was  held  that  the  members  of  the  joint-stock  com- 
pany of  the  proprietors  of  the  Manchester  Corn  Ex- 
change, registered  provisionally,  who  by  the  terms  of 
the  deed  of  settlement  had  only  a  right  to  a  share  of 
fvofits — the  real  estate  of  the  company  being  vested  in 
trustees,  and  the  management  in  a  committee — had 
no  such  equitable  interest  in  land  ««.^  V^  ^\t^2)^^fe^^c^Kcsv 
to  be  regiatetedL.   TV^  Niat^*\\i>iJQa1&t^  %wt^^\^  ^ 
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is  no  equitable  estate  or  interett  in  the  land.  If  tiM 
annuities  had  been  charged  upon  the  Uuid  ipcdft- 
cally  it  might  hare  been  different,  or  If  the  wonl 
*'  property "  in  rule  81  meant  real  property  oolj. 
But  there  is  no  more  a  charge  on  the  zeal  propertj 
in  respect  of  the  annuities  than  in  leepect  ctf  the 
sick  persons. 

Judgmtmtfor  oppeBmL 


Friday,  Jan,  22, 1869. 
Frtbr  (app.)  V.  BoDSVHAM  l(ntj^) 


2  Will.  4,  c  45,  are :  "  No  person  shall  be  allowed 
to  have  any  vote  in  the  election  of  a  knight  or 
knights  of  the  shire  for  or  by  reason  of  any  trust, 
estate,  or  mortgage,  unless  such  trustee  or  mort- 
gagee be  in  actual  possession  or  receipt  of  the  rents 
and  profits  of  the  same  estate,  but  that  the  mort- 
gagor or  cestui  que  trust  in  possession  shall  and  may 
vote  for  the  same  estate,  notwithstanding  such 
mortgage  or  trust."  This  is  qualified  by  the  74th 
section  of  6  Vict.  c.  18,  thus :  **  The  cestui  que  trust 
in  actual  possession,  or  in  the  receipt  of  the  rents 
and  profits  thereof  (viz.,  of  any  trust  estate!  though 
he  may  receive  the  same  through  the  hanas  of  the 
trustee,  shall  and  may  vote  for  the  same,  notwith- 
standing such  trust."  Gainsford  v.  Freeman,  L.  liep. 
1  C.  P.  129 ;  16  L.  T.  Rep.  N.  8.  696,  is  a  further 
authority  against  the  decision  of  the  banister. 

Hensman  for  the  respondent.— The  word  '*  pro- 
perty "  in  the  81st  rule  is  intended  to  refer  only  to 
the  real  property  of  the  society.  The  case  of 
Baxter  v.  Brown,  7  M.  &  G.  198,  is  an  authority  that 
the  annuitants  here  have  an  equitable  seisin  in  a 
sufficient  estate  to  entitle  them  to  the  franchise. 
There  thirty-six  persons  entered  into  a  deed  of  part- 
nership as  millers,  and  it  was  held  that  they  were 
by  their  committee  in  possession,  and  that  there 
was  no  trust  declared  inconsistent  with  an  equit- 
able intt-rcst  in  the  freehold  in  the  respective 
shareholders.  And  upon  the  authority  of  MiUs  v. 
CM,  L.  Rep.  2  C.  P.  95  ;  16  L.  T.  Rep.  N.  S.  469, 
the  real  and  personal  property  ought  to  be  appor- 
tioned between  the  uses  to  which  the  society's  funds 
are  to  be  applied.  The  small  amount  of  personalty 
belonging  to  the  society  ought  not  to  deprive  the 
annuitants  of  the  right  to  vote,  which  they  obtain 
from  the  rents  of  the  freeholds. 

Macnamara,  in  reply,  was  stopped  by  the  court. 

BoviLi^  C.  J. — In  this  case  the  claimant  had  no 
legal  interest  in  the  freehold  houses  belonging  to 
the  society ;  but  it  was  contended  that  he  had  an 
equitable  interest,  and  therefore  he  had  a  right  to 
vote.  He  was  entitled  for  life  to  an  annuity  from 
the  rents  of  the  houses,  and  the  subscriptions  of 
the  members,  if  the  funds  of  the  society  i)ermitted. 
I  should  have  been  of  opinion  that  this  qualification 
would  have  been  sufficient  if  the  annuity  had  been 
payable  only  out  of  the  real  property  of  tlie  society ; 
but  there  is  no  ground  for  such  contention.  Under 
these  circumstances  it  is  difficult  to  see  what  direct 
interest  the  claimant  had  in  the  freeholds.  With 
perfect  propriety  the  annuitants  might  have  been 
paid  out  of  the  subscriptions  and  fines  of  the 
members  without  usuig  any  part  of  the  rents.  This 
case,  therefore,  is  within  the  decisions  of  Bennett  v. 
Blain,  and  Gainsjord  v.  Freanan.  I  feel  bound  by 
those  authorities,  and  also  by  that  of  Bufmer  v. 
Norris ;  and  I  do  not  think  this  case  comes  within 
tlio  decision  of  Baxter  v.  Brown.  The  revising 
barrister,  therefore,  was  wrong. 

Byles,  J.— I  feel  that  I  am  precluded  by  the 
authorities  from  affirming  the  decision  of  the  re- 
vising barrister.  It  is  not  necessary  for  me  to  say 
what  my  conclusion  would  be  without  them. 

Keating,  J.— I  also  am  of  opinion  that  the  deci- 
sion of  the  revising  barrister  must  be  reversed. 
The  claimant  must  make  out  his  equitable  interest 
in  land,  but  here  tliere  was  no  reason  why  pa^nnent 
should  not  have  been  made  out  of  the  personal 
property  of  the  society.  I  cannot  see  any  equitable 
interest  in  land,  although  the  rents  have  been 
sufficient  hitherto  to  pay  the  annuities.  The  case 
comes  within  the  anthorities. 

domestic  servants  who  have  lived  in  -..- 

M,  Sbaxa,  J,—I  ua  o£  the  same  opii^iL   Thsxex  «&N«\k^«sx%^iAA  ^mVavb^  badly  off  ialliiirciRiB- 


Partiatnent — Borough     vote — Oceupaiion    as 
Eleemosynary     institution  —  Bepresentation   of  tJit 
People  Act  1867  (80  j*  31  Vict.  c.  102),  s.  3. 

The  appellant  occxtpied  one  of  eleven  houses  situate  ts  a 
borough,  and  known  as  ^^Lord  Comngabffs  Hotintdr 
The  hospital  was  founded  in  1614  for  six  soldiers  tf 
three  years*  service,  and  Jive  domsatic  eervaniswis 
had  been  in  service  for  seven  years,  and  were  in  peer 
circumstances.  The  occupiers,  who  are' called  serct- 
tors,  are  appointed  by  the  owner  of  the  Qmingiis 
estates,  out  of  which  certain  ^fixed  payments  care  aodii 
to  them,  but  it  is  not  known  m  whom  the  legal  estalt 
in  the  houses  is  now  vested.  Bules  were  made  in  1614 
for  the  government  of  the  occuptmts,  and  the  earn 
found  that  the  owner  of  the  Coningsby  estates  emld 
do  what  he  liked  with  regard  to  tie  rules.  Tkt 
^'•servitors**  pay  no  rent,  and  coals  and  clothes  an 
supplied  to  them  out  of  the  funds  of  the  ho^ntoL  Om 
of  the  ^^  servitors"  is  (^pointed  ^*  cot  pond**  be  tkt 
owner  of  the  Coningsby  estates,  amd  they  are  todhsi 
in  at  nine  o^clock  in  the  evening,  and  cannot  go  ml 
without  the  corvorats  have.  When  a  servitar  tf 
a/ipointed,  he  holds  his  house  and  a  garden  mar  it  fir 
his  Ufe,  and  cannot  be  removed  excq>t  for  murder  or 
felony,  or  something  of  that  kind.  None  of  the  houm 
had  ever  been  let  by  any  qf  the  "  servitors,**  bet  a 
garden  held  by  the  appellant  had  been  let  by  km 
because  he  was  too  old  to  cultivate  it  himaelf.  Xt 
service  is  rendered  by  them,  but  they  cp^  sJ^eet  ^ 
certain  rules,  which  they  must  obey  under  penalty  of  e 
fine; 

Held,  that  the  appellant  had  a  freehold  interest  in  Au 

house,  and  was  entitled  to  be  registered  and  to  vets 

for  the  borough  as  cm  inhabitant  "  occupier  as  owmr*' 

within    the   meaning  of  the  Representation  qf  tki 

People  Act  1867  (80  f-  81  Vict.  c.  102),  «.  S. 

This  was  a  consolidated  appeal  from  a  dedsion  of 
the  revising  barrister  for  the  city  of  Hereford. 

Case. 

At  a  court  teld  before  me,  one  of  the  revinif 
barristers  for  the  city  oi  Hereford,  Frederick 
Bodenham  duly  objected  to  the  name  of  John 
Fryer  being  retained  on  the  Saint  J(dm  B^ikiit 
list  of  voters  for  the  city  of  Hereford. 

It  was  proved  before  me  that  John  Fryer  oocnpied 
one  of  a  series  of  eleven  houses  lokown  as  **  Lori 
Coning^by*s  hospital,"  originally  founded  in  1614, 
and  that  he  had  so  occupied  during  the  qmdifyinc 
period,  and  had  been  separately  rated,  and  liad  paid 
all  poor-rates  in  respect  of  such  occupation,  hntthit 
some  of  the  said  rates  had  been  afterwards  xetomed 
to  him  by  Mr.  Arkwright,  hereinafter  named,  ia 
consequence  of  a  request  made  by  the  oocnpants  of 
the  hospital,  but  such  return  was  optionu  and  a 
mere  matter  of  grace  on  his  part.  It  was  fwtiMr 
proved  that  a  notice  of  objection,  good  in  fona, 
was  duly  ser^'ed  on  the  said  John  Fiyer,  and 
that  the  said  John  Fr>'er*s  claim  waa  in  lespeet 
of  occupation  of  one  of  a  series  of  iioasee  knova 
as  *'  Lord  Coningsby's  Hospital,"  for  and  wnq^^d 
by  six  soldiers  of  three  years'  snrios^  and  tn 
domestic  servants  who  have  lived  in  sciikis  for 
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stances.  That  the  said  eleren  occupiers  (of  whom 
tiie  chumant  was  one)  are  called  servitors,  and  that 
one  of  them  is  appomted  superintendent  or  corporal 
hy  Mr.  Arkwright,  and  is  called  Corporal  Ck>n- 
ingsby.  It  was  further  proved  that  the  persons 
who  occupy  these  eleven  houses  are  nominated  by 
John  Hnngerford  Arkwright,  Esq.,  of  Hampton 
Court,  who  owns  the  Coningsby  estates,  out  of 
which  fixed  payments  to  the  occupants  of  the  houses 
are  made. 

It  was  further  proved  that  rules  had  been  made 
in  the  year  1614  (when  the  hospital  was  founded) 
for  the  government  of  the  occupants  of  the  hospital, 
but  it  appeared  that  these  had  become  partly 
obsolete,  but  it  was  in  evidence  that  Mr.  Arkwright 
could  do  as  he  liked  with  regard  to  the  rules,  and 
that  he  appointed  the  inmates  of  the  hospital  as 
servitors  to  their  respective  houses,  and  that  the 
funds  of  the  hospital  came  from  Mr.  Arkwright's 
estate,  and  are  distributed  equally  among  the 
servitors. 

The  evidence  given  also  proved  that  the  servitors 
paid  no  rent,  and  that  clothes  and  coals  were 
supplied  to  them  out  of  the  funds  of  the  said 
hospitaL 

The  houses  are  built  on  two  sides  of  a  quad- 
rangle, a  portion  of  the  other  sides  of  which  is 
occupied  by  a  chapel  and  a  common  hall.  This 
quadrangle  is  entered  by  an  iron  gate,  which  opens 
into  the  street,  and  the  key  of  which  gate  is  kept  by 
the  corporal  of  the  hospital.  The  gate  is  locked  at 
nine  o'clock  in  the  evening,  after  whidi  time  none 
of  the  occupants  can  enter  from,  or  go  out  into  the 
street,  or  beyond  the  limits  of  the  hospital,  without 
the  special  Ucence  of  the  corporal.  Tlie  occupants 
of  the  houses  occasionally  dine  together  in  the 
common  hall,  and  they  are  expected  to  attend 
service  on  certain  fixed  days  in  the  chapel,  and  not 
to  be  absent  more  than  three  days  at  a  time  without 
the  leave  of  the  corporaL 

When  a  man  is  appointed  to  one  of  the  houses  he 
holds  it  and  a  garden  near  to  it  for  his  life,  and 
cannot  be  disturbed  in  his  occupation  by  Mr.  Ark- 
wright or  anyone  else,  except  for  a  murder  or  a 
felony,  or  something  of  that  kind.  It  was  agreed 
that  none  of  the  houses  had  ever  been  let  by  any  of 
the  persons  appointed  to  them,  but  a  garden  outside 
the  hospital  and  appertaining  thereto,  held  by  the 
said  John  Fryer,  had  been  let  by  him  because  he 
was  too  old  to  cultivate  it  himself.  That  there  is 
no  service  or  dut^  to  be  performed  by  the  servitors, 
bat  they  are  subject  to  certain  rules  of  the  hospital, 
which  they  must  obey  under  penalty  of  a  fine. 
They  are  bound  by  these  rules  to  attend  the  chapel 
at  regular  times,  to  keep  the  windows  of  their  houses 
clean,  not  to  become  intoxicated,  nor  to  use  profane 
oaths,  and  not  to  be  absent  from  the  hospital  for 
more  than  three  davs  at  any  one  time  without  the 
corporal's  leave.  That  the  said  John  Fryer  did  not 
produce  any  deed  or  other  document. 

I  held  that  the  occupation  of  the  appellant  was 
deemosynazy  in  its  character,  and  that  he  did  not 
occupy  as  owner  or  tenant  within  the  meaning  of 
tiie  Representation  of  the  People  Act  1867,  and  I 
aooordingly  expunged  his  name  from  the  register. 

If  the  court  should  be  of  opinion  that  the  said 
John  Fryer  and  the  nine  other  persons  objected  to 
do  occupy  as  owners  or  tenants  within  the  meaning 
of  the  Representation  of  the  People  Act  1867,  then 
their  names  are  to  be  restored  to  the  St.  John 
Baptist  list  of  voters,  from  which  the  same  have 
been  expunged,  and  the  register  of  voters  is  to  be 
amended  accordingly. 

Bat  if  the  court  should  be  of  opinion  that  the 
■aid  John  Fryer  and  the  other  nine  persons  so 
objected  to  do  not  occupy  as  owners  or  tenants 
wittdn  tlie  meanuig  of  the  said  Act>  then  the  register 
of  foten  is  to  remain  onalteved. 


Fbtbr  (app.)  V.  BoDBNHAM  (rcsp.) 
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DowdesweOj  Q.  C.  (6^.  Browne  with  him)  for  the 
appellant,  cited  Simpson  v.  WUkinion,  7  M.  &  G.  50 ; 
1  Lutw.  168  ;  and  Roberts  v.  Perdvaly  18  C.  B.,  N.S., 
36,  and  contisnded  that  those  cases  governed  the 
present  case,  and  therefore  that  the  decision  of  the 
revising  barrister  was  wrong. 

Macnamara,  for  the  respondent.~The  appellants 
do  not  occupy  as  owners  or  tenants.  There  is  no 
relation  of  landlord  and  tenant  between  them  and 
Mr.  Arkwright,  and  the  nature  of  the  occupation 
and  the  restrictions  upon  it  divest  it  of  the  cha- 
racter of  ownership.  It  is  found  by  the  case  that 
Mr.  Arkwright  can  do  what  he  likes  with  regard  to 
the  rules.  [Keating,  J— I  suppose  he  co^d  not 
make  a  rule  that  they  should  only  occupy  for  three 
years;  that  would  be  inconsistent  with  the  statement 
that  they  occupy  for  life,  and  can  only  be  disturbed  for 
felony  or  murder.  Bovill,  C.  J. — He  might  be  able 
to  make  such  a  rule  as  that  they  should  not  swear, 
or  that  if  they  did  they  should  pay  a  shilling,  but 
he  could  not  turn  them  out.]  Perhaps  he  could  not 
exclude  them,  but  it  is  an  argument  to  show  the 
nature  of  the  occupation,  that  it  is  subordinate  to 
the  rules  made  from  time  to  time  by  Mr.  Arkwright. 
[M.  Smtth,  J. — ^The  occupiers  in  the  Temple  are 
subject  to  the  rules  made  by  the  benchers.]  Tes, 
but  they  are  not  locked  in  at  night  as  these  men 
are.  This  is  a  claim  to  a  borough  vote,  and  the 
occupation  must  be  as  tenant  or  owner.  [Bovill, 
C.  J. — Suppose  a  man  were  to  build  a  number 
of  houses  on  his  estate  and  said  that  all 
the  servants  on  his  estate  who  behaved  pro- 
perly should  have  a  house  for  life  and  be  sup- 
plied with  coals  and  lOL  a  year,  would  not  that 
confer  on  them  a  vote?  If  there  were  a 
deed  they  would  have  a  freehold,  and  if  not,  they 
would  be  tenants  at  will;  the  fact  of  it  being 
an  act  of  charity  cannot  make  any  differencr 
if  they  are  tenants  or  owners.]  It  cannot  be  sai^ 
that  the  mere  fact  of  the  occupation  having  com- 
menced by  an  act  of  charity  would  make  any  dif- 
ference, but  if  the  charity  continues  it  seems  to  be 
a  question  of  degree,  and  the  nature  of  the  occu- 
pation is  a  question  of  fact  for  the  revising  bar- 
rister. Here  clothes  are  found  for  them,  they  are 
called  servitors,  and  are  subject  to  a  corporal  ap- 
pointed by  Mr.  Arkwright,  and  they  are  nominated 
by  him  as  the  owner  of  the  estates  out  of  which  the 
clothes,  &c.,  are  supplied.  They  are  locked  up  at 
nine,  and  after  that  none  can  go  in  or  out  witii- 
out  the  licence  of  the  corporal.  [Btles,  J. — ^You 
must  make  out  that  they  are  mere  licensees.]  It  is 
submitted  that  the  fair  inference  from  the  facts 
stated  is,  that  the  legal  estate  is  in  A&.  Arkwright, 
and  all  he  does  is  to  appoint  persons  to  occupy  the 
houses,  not  as  tenants,  but  as  objects  of  charity. 
The  occupation  is  of  an  eleemosynary  character, 
and  not  independent.    He  cited 

Hea/rtley  v.  Banks,  6  C.  B.,  N.  S.,  40; 

Heath  v.  Ha/yes,  K.  &  G.  99 ; 

Bridgwater  v.  Dwrant,  31  L.  J.  46,  C.  P, ;  5  L.  T. 
Bep.  N.  S.  491 ; 

Freeman  v.  ChMisford,  E.  &  G.  448. 

DowdesweU,  in  reply,  was  not  called  upon. 

Bovill,  C.  J. — I  am  of  opinion  that  the  claimant 
in  this  case  was  the  occupier  of  a  house  as  owner 
within  the  meaning  of  the  Representation  of  the 
People  Act  1867,  and  it  seems  to  me  that  the  pre- 
sent case  is  undistinguishable  in  principle  from  the 
case  of  Roberts  v.  PercivaL  There,  as  here,  the 
cases  cited  by  Mr.  Macnamara  of  HeariU^  v.  Banks 
and  Freeman  v.  Gains/ord  were  strongly  relied  on, 
but  the  distinction  between  those  cases  and  the  case 
of  Simoson  v.  WiOdnson  was  pointed  oxktxB^MXOifiM^ 
by  Erie,  C.J.    Ha  1\wto  %i.^%  ^\^.^  /^I^^.^^ 
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tbe  present  case  ind  e«ch  of  tbose  caiei ;  for  in 
tbem  there  waa  a  goTcming  body  in  vhom  the  legal 
estate  was  necessarily  la  continue  Tested  for  the 
purpose  of  eiecuting  the  trust  to  be  [lerfoniied  by 
them,  and  the  profit*  of  the  endowment  did  not 
belong  abiolntely  and  withoat  any  interrening  per- 
son to  the  persons  who  claimed  to  be  qualified  by 
reason  thereof.  The  trustees  were  to  receive  the 
profits,  and  then  the  poor  kntghta  o(  Windsor  were 
entitled  to  claim  a  portion  of  the  maaej'  out  of 
those  profits ;  and  so  the  inmates  of  Lord  Shrewl- 
bury's  hospital  were  entitled  to  receive  a  portion  of 
the  money  from  the  trustees  without  themselves 
haring  any  estate  at  all ;  though  in  each  of  those 
cases  the  trustee*  were  bound  to  find  the  lodging* 
for  the  innuilcs.  But  I  see  tbat  in  Lord  Burleigh's 
hospital  tbe  memben  are  when  named  to  be 
placed  in  certain  Tooma,  and  in  those  rooms 
they  arc  to  continue  till  they  die."  Now 
apply  that  to  the  present  cue.  As  to  the  dis- 
tinction attempted  lo  be  made  by  Mr.  Macnamara, 
the  case  of  RAerli  t.  Ptrcii-al,  is  distinctly  appli- 
cable. These  claimants  are  to  continue  in  the  occu- 
pation of  these  houses  until  they  die.  There  is  a 
distinct  finding  that  when  a  man  is  once  appointed 
he  holds  tbe  house  for  his  life  and  cannot  be  dis- 
turbed unless  he  is  convicted  of  murder  or  felony. 
That,  to  my  mind,  is  a  clear  statement  of  a  freehold 
iotcrcat.  As  to  the  power  of  removal  on  conviction 
of  murder  or  felony,  there  w»s  a  precisely  similar 
provision  in  KobtrU  v.  PtrtitaL,  as  appears  from  the 
ordinances  which  are  set  out  in  Sitapson  v.  WiUdntim, 
which  related  to  tbe  same  hospital.  There  is  there 
an  ordinance  (ord.  II  and  13)  that  if  any  of  the 
occupants  are  afflicted  with  cerUun  diseases,  or  con- 
rict«d  of  dmnkennesB,  barratry,  adultery  or  such 
like  faults,  or  shall,  after  warning,  play  at  cards, 
dice,  or  other  unlawful  game,  they  shall  be  displaced 
and  their  nlbwance  stopped.  The  revising  bar- 
rister in  the  present  case  gives  the  grounds  on 
which  he  held  that  the  claimants  were  not  entitled  to 
vote,  and  the  ground  on  which  he  put  it  was  that  the 
occupation  was  eleemosynary  in  its  character,  but 
it  is  clear  that  there  are  many  cases  in  which 
persons  may  occupy  as  tbe  objects  of  charity,  but 
still  may  occupy  as  owners  or  tenants,  and  that  point 
was  raised  in  BiJierli  v.  PariBol,  and  the  court  lud 
down  there  that  the  manner  in  which  the  occupation 
is  conferred  cannot  affect  the  nature  of  the  interest. 
Therefore  I  thinlc  that  tbe  reviling  barrister  was 
wrong,  and  that  bis  decision  should  be  revcned.  I 
am  desired  by  Byles,  J.,  who  was  obliged  to  leave 
the  court,  to  say  that  so  far  as  he  had  heard  the 
argument,  he  entirely  concurred  In  the  opinion  I 
have  expiesied. 

Keating,  J. — I  am  of  the  same  opinion.  No 
doubt  in  the  case  of  Hcaritei/  r.  Baait,  tliete  were 
expressions  used  in  the  judgment  wbicb  have 
created  the  difficulty  in  the  present  case,  but  it  is  to 
be  remembered  that  that  case  is  not  only  dis- 
tiiiguiihahle  from  this  case  in  the  facts,  but  also 
that  it  underwent  review  in  the  case  of  RtAtrti  t. 
Ptrdval,  and  all  the  pi  inti  raised  by  Mr.  Macnauiara 
were  insisted  upon  there,  and  the  court  held  that 
there  was  nothing  to  prevent  the  claimants  acquir- 
ing an  equitable  frcehulil.  The  decision  here  of  the 
revising  banister  is  that  the  occupation  was  of  an 
eleemosynary  character,  and  probably  by  that  he 
intended  to  bring  the  case  within  the  observations 
in  Htarlleg  v.  BanLi,  He  has,  however,  not  only 
fouud  that  the  occupation  was  of  an  eleemosynary 
character,  but  he  ha*  also  set  out  the  facts  on  which 
ho  founded  his  opinion  ;  and  though  we  have  held 
that  the  revising  barrister  by  finding  a  fact  may 
conclude  the  point,  yet  if  he  submits  the  cireum- 
atancM  on  whiiJi  be  louoded  his  opinion  to  the 
■vart  Ot^  will  rerkm  hii  deduoo.    '£hB  cue  ol 
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Roberts  T.  I^rdval,  shows  that  tbe  objects  bdn( 

eleemosynary  will  not  neccsaaiily  pravent  the 
parties  acquiring  a  freehold  interest,  and  indeed 
that  must  Iwve  been  decided  in  eveiy  one  of 
these  cases,  and  therefore  that  alone  cannM 
disentitle  the  claimants  to  vote,  and  in  this 
there  is  a  distinct  finding  that  the  cUimmti 
Oad  a  right  to  occupy  their  houses  for  th^  Utm, 
and  that  that  right  could  not  be  divested  except  bj 
their  committing  murder  or  felony  or  the  like,  hi 
iddition  to  that  it  is  not  stated  who  Uie  legal  estate 
is  vested  in,  and  the  oidy  persons  who  deal  with  the 
occupation  of  tbe  land  ore  the  aerriton,  as  they 
ue  odled.  There  is  also  one  statement  of  an  act  of 
ownership  which  is  important,  namely,  that  thoogfa 
these  persons  do  not  generally  let  their  land  bat 
occupy  it  themselve*,  yet  that  a  garden  was  ooce 
let  Dy  one  of  the  servitor*  and  that  was  an  act  of 
ownership  by  him,  and  he  aiqjean  to  have  done  so 
without  interference  by  anyone.  Therefore,  1  think 
that  the  revi*ing  barri*ter  was  miilaken  in  ibe  view 
be  took,  and  that  his  deu*ion  must  b«  rerersed. 

M.  Surm,  J.— I  am  of  the  same  opinicm ;  and  it 
appears  to  me  tlut  the  appeUant  had  a  fnAM 
in  teres  t  in  tbe  house  ataigned  to  him.  It  ft  expieisly 
found  by  tbe  case  that  he  had  it  for  his  life,  lad 
n>uld  not  be  disturbed,  except  in  the  caae  of  his 
committing  murder  or  felony,  and  there  is  nothii^ 
indefinite  nor  arbitrary  in  that.  If,  then,  he  has* 
freehold,  he  is  in  the  occupation  of  the  honse,  for  it 
is  not  suggested  that  anyone  else  is  occupying  JL 
I  should  have  thought  that  this  was  a  proper  deci^oa 
to  have  arrived  at  if  there  had  been  no  authaiitiM 
to  guide  ns,  bat  I  also  think  that  the  case  is  cteaity 
within  the  cases  uf  Simpsm  v.  Wilkimon  and  BobtrU 
v.  Fficival,  and  is  distinguishable  from  Heardai  v. 
Banki  on  the  ground*  found  by  the  revising  bsi- 
rister,  and  to  which  I  have  referred.  In  Heartltii  i. 
Banla  it  did  not  appear  that  the  Knights  had  tbe 
occupation  of  rooms  definitely  assigned  to  them,  but 
only  lodgings  which  might  be  shifted  from  time  ts 
time,  and  therefore  they  had  not  a  freehold  interelL 
Tliat  case  is  also  distinguishable  from  the  preseot 
case  uo  other  grounds.  Therefore  I  am  of  ojnniaa 
that  our  decision  should  be  for  tho  appellant. 

Jwigmatjor  Ua  of^teBoMS. 

Attorney*  for  the  appellant,  tiaitcock,  Samiiiai, 
and  Haicki/onL 

Attorneys  for  the  respondent,  Wauill  and  iMsrti 


SOUTHAMPTON  ELECTION  PETITIOS. 

Mondi^  Juiu  11,  1869. 

Peoles  v.  Gubkki  AMD  Hoaxx. 


TU  49(*  JMdon  of  the  Ekction  Petitioia  >i«f  Carnf* 
Praclicfi  al  ElectioJU  Act  IS6B,  icttVA  Mocti  lAat, 
"  in  Ttchining  lime  for  thtpvpottt  ojT  tJtU  Att  Sat- 
dai/  nhall  be  eicbuUd,"  aj^ieM  to  fAc  lime  ofpretnlaa 
a  petition  ;  the  twentfOTui  dagt  nKntiaiied  in  lie  Gli 
seclioH  thtrefort  lataA  twtnty-oHt  dvf»  exdmiv  'f 
Sundays. 

Slavelf}  urn,  Q.  C.  moved  on  belialf  of  the  itspM- 
dents,  the  members  lor  Southampton,  against  whom 
an  election  petition  bad  been  filed  under  tbe  Act  d 
1868,  te  rescind  an  order  of  Willea,  J.  refnaiii(  to 
stay  further  proceedings  on  the  petition. 

Amongst  other  grounds  adduced  for  string 
further  procuedlnga,  it  was  contended  Ibat  Cke 
petition  had  nut  been  "presented  to  (be  oflcMof 
the  court  withiu  twenty-one  day*  aft«-  Ihaictun 
had  been  made  to  tho  clerk  of  die  Crown  in  ClaB- 
cny,"    "of    tbe    membera  to  wboae  itocHon  Ih* 
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petiliHi  reUted,"  u  required  bj  the  2nd  d&Dse  of ' 
die  6th  wcUon. 

Id  this  cue  the  petitioa  wu  prewnted  on  the 
tweutr-foDTth  daj  after  the  return,  and  Willes,  J. 
held  it  wu  in  time  bj  reason  of  the  three  Sundaye 
included  in  that  period,  which  b;  the  49th  section 
were  not  to  be  counted :  the  words  of  that  aection 
Me,  "in  reckouiog  time  for  the  piupoiei  of  this 
Act,  Suudiy,  ChriBtmas-dar,  Good  Fnda7,  and  any 
diij|  set  apart  for  a  public  fast  or  public  thanks- 
pTing  shall  be  excluded." 

It  was  argued  that  the  word  in  this  section  being 
■tngnlar,  it  wns  only  intended  to  exclude  the  laat 
day  in  anj  period  of  time  mentioned,  if  that  day 
happened  to  be  Sunday,  &c  Twenty-one  days 
mue  up  a  round  number  of  weeka,  but  if  Sundays 
an  not  to  be  counted,  the  period  for  presentiug  a 
petition  would  be  about  three  weeks  and  a  half. 

BoTiu,  C.  J. — We  are  not  willing  to  grant  a  rule 
im  the  ground  that  the  twenty-one  days  given  for 
presenting  s  petition  should  include  Sondaya.  The 
49th  section  is  clear  upon  that  point,  and  the  peti- 
tion was  therefore  preeented  in  time.  The  rule  in 
the  SaatltaBmlai  cue  will  he  granted  only  on  the 
other  grounds.  - 


Jan.  22  and  23,  1869. 
'  PusB  Bod  oTREU  o.  NORWOOD  and  Clat. 


whim  four  becoTM  wurttiafor  250L  each  for  the  paV' 
aunt  of  ihe  eipensa  of  tfU  pttition,  aaxirditig  lo  tht 
4(A  and  5(A  eiaiati  of  liaGlti  KclioTt. 


fVillti  J.  at  chambers  had,  undtr  tht  2Sni  nU  o/ 
court,  decided  that  petitioners  could  not  be  ihemtehxs 
mrttiet ;  but  ht  ordertd  payment  of  lOOOi  loilhin 
the  preeaibed  time,  under  the  St/i  teclion  ;  ihU  pay- 
ment mu  diUii  made  by  the  pttitionat  i 
Hdd  (vpon  appeal  lo  the  coarl,  and  on  motion  to  ilay  aU 
further  proceedingi  on  the  petition)  thai  the  court  had 
jurivHclion  by  tfie  Act  lo  revitui  thit  order  ,-  that 
petitiomrt  could  not  be  Ihemieloti  mretiet ,-  that  the 
tingle  teeurity  of  lOOOt  it  enough  for  a  joint  peti- 
tion, the  aordi  of  Ute  22nd  tection,  in  the  abtence  of 
any  more  e^ireti  enactment,  being  innffdenl  to  ihow 
thai  the  Ltgitlalure  intended  to  alter  the  eitabliAed 
aittom  of  commilttes  of  the  Houte  of  Coaanom  ; 
and  that,  a>  thit  rtcogni/ance  icoi  not  necenari^ 
invalid  on  tie  face  of  it,  the  objection  at  to  petiiionert 
beinp  luretiei  voi  rightly  amended  under  the  9lh 

Sir  John  KartlaJce,  Q.C.,  showed  cause  against  a 
rule  obtained  by  the  reapondenti,  the  two  sitting 
memben  for  Kingston-upon-Hull,  to  set  aside  an 
order  of  Willes,  J.,  at  cbamben,  and  to  stay  all 
further  proceedings  upon  an  election  petition  filed 
sgaiDBt  them  nnder  the  Election  Petition*  and  Cor- 
rnpt  Practices  at  ElectJODB  Act  1868. 

There  were  thirteen  pertons  whose  eignaturee 
were  appended  to  the  petition,  and  four  of  tbem  hod 
become  snredea  to  the  rec<q[nisance  provided  for  by 
the  4th  and  Gth  clauses  of  the  6tb  sectioD,  but  to 
the  amount  of  lOOOt  only.  Upon  application  by  the 
mpoodeDtt  wider  the  23rd  mle  of  ConrttohaTe 
tlie  lacttri^  declared  Insuffldeot,  Willes  J.  held 
that  petitimun  could  not  be  themselTet  sureties, 
bat  ordand  lOOOL  to  be  paid  under  the  9th  section. 
'JHOMhadbtBaiooe. 


MeBiih,  Q.C.  and  H.  Janui  supported  the  rule. 


BoviLi^  C.  J. — Wo  have  already  in  Uie  course  of 
the  arguments  expressed  our  opioion  that  the  peti- 
tioners are  not  precluded  by  anything  which  hap- 
pened at  chambeis  from  applying  to  this  court  by 
way  of  appeal  from  the  order  of  my  brother  WiUcB. 
The  questiona  now  for  our  conaideratioo  turn  upon 
the  conatmction  of  the  Election  Petitions  and 
Corrupt  Practices  at  Elections  Act  18S8.  We 
have  hod  the  greateat  difficulty  in  arriving  at 
a  conclusion,  and  I,  for  one,  am  by  no  meau* 
certain  now  that  we  have  discorered  the  nal 
intention  of  the  Legialature.  The  first  queation 
is  whether  upon  a  petition  being  presented 
agaloBt  two  or  more  members  of  Parliament,  the 
security  to  be  provided  by  the  petitioners  is  to  be 
lOOOt  only,  or  lOOOi  in  respect  of  each  respondent 
member.  In  considering  thu  we  mast  not  disregard 
previous  legislation.  According  to  the  old  practice^ 
and  nnder  II  &  12  Vict.  c.  96,  allhaugh  there  were 
two  or  more  respondents,  the  required  security  was 
the  same  as  if  there  were  only  one;  and  it  is  pro- 
vided by  ^e  3Cth  section  of  the  Act  of  last  year 
that  "  Until  rules  of  court  have  been  made  in  pur- 
suance of  this  Ai-t,  and  so  far  as  such  rules  do  not 
extend,  the  principles,  practice,  and  rule*  on  which 
committeea  of  the  Bouae  of  Commons  have  hereto- 
fore acted  in  dealing  with  election  petitions  shall  be 
observed,  so  far  as  may  be,  by  the  court  and  judge 
in  the  caseof  election  petitions  nnder  this  Act.  The 
maio  object  of  that  Act  was  to  substitute  a  new  tri- 
bunal in  the  place  of  a  committee  of  the  House  of 
Commons,  and  the  only  alteration  provided  for  in  the 
practice  was  that  which  was  necessary  to  make  it 
suitable  bi  the  Court  of  Common  Fleas  and  the  elec- 
tion judges.  If  it  had  been  intended  to  make  BO  im- 
portantacbangewith  regard  to  the  amount  of  secu- 
rity as  that  now  contended  for  by  the  respondents,  I 
should  have  expected  to  find  an  expreM  r^n- 
lation  to  that  effect;  but  so  far  as  there  is  any 
distinct  and  specific  provision,  everything  in  the 
earlier  part  of  the  Act  seems  to  point  to  one  peti- 
tion, and  one  security  upon  a  petition.  But  then  it 
is  said  that  there  is  a  section  which  readers  it 
necessary  for  the  court  and  the  election  judges  to 
treat  every  petition  where  there  is  more  thui  one 
respondent  as  a  separate  petition,  ^pticable  to  eadi 
respondeat,  and  far  all  purposes.  The  enactment  ti 
in  the  22nd  aectioa :  "  Two  or  more  candidates  may 
be  made  respondents  to  the  same  petition,  and  their 
case  may,  for  the  sake  of  convenience,  be  tried  at 
the  Bame  time ;  but  for  all  the  purposes  of  thia  Act 
such  petition  shall  be  deemed  to  be  a  separate 
petition  against  each  respondent."  The  section 
therefore  asanmea  that  there  may  be  one  petition 
against  two  or  more  tespondentB,  and  one  trial ;  so 
that  it  must  be  a  case  in  which  the  same  objection 
is  raised  ogainBt  all  of  them.  In  cases  of  that  kind, 
where  the  whole  proceedings,  including  the  trial, 
are  carried  on  as  a  joint  affair,  it  ia  plain  that  there 
is  only  one  petition  and  one  trial.  Then  what  it 
the  meaning  ol  this  section  as  applicable  to  such 
a  case,  that  such  petitioa  is  to  "be  deemed  a 
separate  petition  against  each  respondent?"  It 
may  be  deemed  so,  but  in  point  of  fact  it  is  not  bo, 
and  it  is  impossible  to  make  it  so— the  trial  is  one 
trial,  the  petition  is  one  petition.  I  have  great 
difficulty  in  unders landtag  what  is  meant  when  it 
is  said  "  shall  be  deemed  a  separate  petition  for  all 
the  purposes  of  this  Act."  Wnat  are  "  the  purposes 
of  this  Act  ?  "  They  are  to  teat  the  validity  of 
elections,  to  have  them  declared  void,  and  to  teat 
other  penons.    It  ma;  be  the  iaBKmx.%<&a3^  V^n  '^» 
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are  to  follow,  petitions  may  have  to  be  deemed 
separate,  though  there  might  arise  some  difficulties 
even  on  that  interpretation.  I  have  more  than 
once  asked  what  interpretation  counsel  could 
place  on  the  words,  "for  all  the  purposes  nf  this 
Act.**  Mr.  Mellish*8  answer  was  a  remarkable  one, 
that  the  difficulty  arose  from  the  Legislature  in  one 
clause  enacting  **  black,"  and  in  anotlier  clause 
saying  that  black  should  mean  **  white.*'  I  do  not 
think  that  it  is  necessary,  and  indeed  it  would  be 
almost  impossible,  to  define  accurately  for  what 
purposes  they  are  to  be  deemed  separate  peti- 
tions. What  we  have  to  determine  is,  whether  it 
applies  to  security  upon  i)etitions.  The  security 
to  be  given  is  no  part  of  the  petition  itself, 
and  it  seems  to  me  that  it  is  no  part  of  the 
proceedings  upon  the  petition,  or  under  the 
petition.  I  am  of  opinion  that  this  security 
Ib  a  matter  that  is  collateral  to  the  petition, 
and  that  the  effect  of  sect  22  is  not  to  re- 
quire that  there  shall  be  a  separate  security 
in  respect  of  each  respondent.  As  a  general  prin- 
ciple of  our  law,  where  there  are  two  litigants  it  is 
not  required  that  the  person  serving  a  writ  shall 
give  security ;  and  In  many  cases  there  would  be 
equal  reason  for  the  respondent  as  well  as  the 
petitioner  giving  security.  I  dare  say  it  was  found 
in  former  times  that  persons  put  forward  sham 
petitions  and  made  sham  complaints,  and  there- 
fore security  was  required  as  a  test  of  bona  Jides. 
It  is  quite  true  that  this  test  of  bona  fides  after- 
wards became  a  real  security,  but  this  is  not  the  only 
security  that  the  respondent  has  for  costs.  Under 
this  Act  of  1848  the  petitioners  in  certain  cases  would 
be  responsible  for  costs,  and  under  the  present  Act 
all  the  petitioners  are  liable  in  a  certain  event,  and 
it  is  only  in  their  default  that  the  sureties  would 
be  responsible.  In  all  ordinary  cases  you  have  only 
the  security  of  the  party  who  complains,  but  here, 
in  addition,  you  have  a  surety  for  a  certain  amount. 
If  this  deposit  or  recognisance  was  intended  to  be 
the  actual  security  for  the  full  amount  of  all  costs 
that  might  be  incurred,  then,  no  doubt  considerable 
hardship  would  arise  where  there  was  only  one 
security  and  several  resiMudents,  and  especially 
where  there  were  separate  cases,  each  requiring 
different  modes  of  trial,  one  very  expensive  and 
tiie  other  comparatively  inexpensive.  It  being  per- 
fectly plain  that  down  to  18G8  one  sum  of  1000^ 
was  the  limit  of  security  in  all  cases,  I  think  that 
if  Parliament  had  intended  to  alter  this  it  would 
have  expressed  its  intention  in  clear  and  distinct 
terms.  If  we  are  wrong  in  the  construction  of  this 
Act,  and  if  Parliament  think  that  there  should  be 
further  security,  it  will  be  for  the  Legislature  to 
interfere.  But  if  Parliament  should  think  that 
there  should  be  full  security  for  costs  on  one  side,  it 
might  be  thought  right  that  there  should  be  security 
on  the  other  side  also.  What  we  have  to  do  is  to 
declare  the  law ;  and  looking  at  the  practice  that 
prevailed  until  the  passing  of  this  Act,  and  re- 
membering that  the  principal  object  of  the  Act 
was  to  substitute  a  new  tribunal  for  an  old  one,  that 
all  the  enactments  in  the  earlier  part  refer  to  one 
security,  and  that  there  is  no  express  enactment  or 
sufficient  indication  that  the  system  was  intended  to 
be  altered,  I  have  come  to  the  conclusion  that  the 
only  legal  right  was  to  have  1000/.  security,  although 
there  were  more  than  one  respondent.  The  next 
question  that  arises  is  whether  the  recognisances 
entered  into  by  four  of  the  thirteen  pi.*titioners  is 
good,  whether  it  is  a  compliance  with  the  Act  of 
Parliament,  and  in  what  way  objection  may  be 
taken  to  it.  Virtually  the  question  is  as  to  the 
nature  of  the  objection,  and  whether  it  falls  within 
tlie  8th  or  9th  section  of  the  statute.  I  quite  agree 
that  the  Act  requires  that  security  should  be  given 
b^penoDM  other  tZuui  the  petitioners,  md  Uia>t  tbe 


security  was  objcctionaHe  in  conaeqnenoe  of  the 
petitioners  themselves  being  sureties.  Every  danse 
of  the  Act  so  points,  and  upon  the  words  employed  it 
does  not  seem  to  be  intended  that  a  principal  should 
be  liis  own  surety.  Tlien  arises  the  question.  What  ii 
the  nature  of  an  objection  to  such  a  security?  It 
is  necessary  to  refer  to  the  Acts  before  1868,  and  by 
the  I3th  section  of  11  &  12  Vict,  c  98.  power  wss 
given  to  respondents  to  make  objecUons  to  re- 
cognisances, and  under  that  section  two  distinct 
classes  of  objections  are  referred  to— first,  in- 
validity ;  second,  insufficiency ;  and  thej  words  are 
"  That  any  sitting  member  petitioned  against,  or 
any  electors  petitioning  and  admitted  parties  to 
defend  the  election  or  return,  may  object  to  any 
such  recognisance  on  the  ground  that  the  same  is 
invalid,  or  that  the  same  was  not  duly  ottered  into 
or  received  by  the  examiner  of  recognisances,  with 
the  affidavit  tiiereunto  annexed,  as  hoeinbefoie 
required,  or  on  the  ground  that  the  sureties  or  any 
of  them  are  insufficient,  or  that  a  loretjr  is  dead,  or 
that  lie  cannot  be  found  or  ascertained  m>m  want  of 
a  sufficient  description  in  the  recognisance,  or  thst 
a  person  named  in  the  recognisance  has  not  dnly 
acknowledged  the  same."  All  objections  under 
that  Act  had  to  be  disposed  of  by  the  examiner  of 
recognisances,  and  no  interference  by  the  House  nor 
power  of  amendment  was  allowed.  That  being  so, 
when  the  new  Act  passed,  certain  sections  were  in- 
troduced with  tlie  Tiew  that  objections  should  be 
made  on  various  grounds,  but  there  is  no  provision 
expressly  defining  the  mode  of  making  an  objection 
to  the  validity  of  a  recognisance.  The  early  part  of 
the  8th  section  prescribes  the  time  in  which  the 
petition  is  to  be  presented  and  served,  and  tfam  it 
provides  that  a  respondent  may  within  a  ceiiun 
time  object,  in  writing,  to  such  recognisance  on  the 
ground  that  the  sureties,  or  any  of  them,  are  insuft- 
cient,  or  that  a  surety  is  dead,  or  that  he  cannot  be 
found  or  ascertained  from  the  want  of  a  soflicunt 
description  in  the  recognisance,  or  that  a  P^sod 
named  in  the  recognisance  has  not  duly  acknow- 
ledged the  same.  These  objections  are  included  in 
the  2nd  class  of  those  mentioned  in  the  13th  section 
of  the  Act  of  1848,  and  I  have  failed  to  discover 
any  reason  or  ground  for  considering  that  objections 
to  the  invalidity  which  are  not  included  in  the  Sth 
section  should  bo  determined  upon  under  the  9th. 
This  latter  provides  that  "  Any  objection  made  to 
the  security  given  shall  be  heard  and  decided  on  in 
the  prescribed  manner.  If  an  objection  to  the 
security  is  allowed,  it  shall  be  lawful  f<»r  the 
petitioner,  within  a  further  prescribed  time,  not 
exceeding  five  days,  to  remove  such  objection,  by  s 
deposit  in  the  prescribed  manner  of  such  sum  of 
money  as  may  be  deemed  by  the  coort  or  officer 
having  cognisance  of  the  matter  to  make  the 
security  sufficient.  If,  on  objection  made,  the 
security  is  decided  to  be  insufficient,  and  sadi 
objection  is  not  removed  in  manner  hereinbefore 
mentioned,  no  further  proceedings  shall  be  had  on 
the  petition  ;  otherwise,  on  the  expiration  of  the 
time  limited  for  making  objections,  or  after  objectioo 
made,  on  the  sufficiency  of  the  security  being  estsh- 
lished,  the  petition  shall  bo  deemed  to  be  at  issue." 
It  would  seem  that  all  objections  to  the  validity 
of  the  recognisance  must  be  heard  by  the  court  in 
pursuance  of  its  general  jurisdiction,  or  by  a  judgs 
sitting  at  chambers  and  representing  the  court,  anid 
not  sitting  as  an  election  judge.  We  hare  to  decide 
whether,  because  the  petitioners  have  themselves 
signed  as  sureties,  the  recognisance  is  bad  upon  the 
face  of  it  and  invalid,  and  we  think  that  it  is  not 
bad  upon  the  face  of  it  The  descriptions  of  the 
sureties  upon  the  recognisancea  and  upon  ths 
petition  are  not  identical,  and  even  if  they  were 
identical,  would  that  make  the  reoognimaeei  hid 
u^ulVie  face  of  them,  or  only 
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that  the  parties  who  signed  both  docmnents  were 
the  same  ?  At  most  it  would  raise  this  presump- 
tion as  a  matter  of  fact,  and  the  moment  you  raise 
aoch  a  presumption  it  is  open  to  be  rebutted  bj 
eridence  before  some  tribunal.  The  recof^nisances 
mre  to  my  mind  perfectly  valid  as  recognisances ; 
but  they  are  liable  to  be  objected  to  on  the  ground 
that  the  parties  entering  into  them  are  principals  as 
wen  as  sureties.  The  security  being  thus  valid 
upon  its  face,  it  seems  to  me  that  the  objection 
must  be  treated  as  one  to  the  sufficiency  of  the 
sureties ;  and  in  this  view  of  the  case  the  objection 
la  one  Uiat  comes  expressly  within  the  terms  of  the 
8th  section  of  the  Act,  and  also  within  the  9th. 
T^  was  the  view  taken  by  my  brother  Willes,  and 
by  the  other  election  judges,  and  I  am  of  opinion 
that  they  were  right  in  what  they  held.  The  con- 
sequence is  that  1000/.  having  been  deposited  in 
pursuance  of  the  direction  of  the  judge  at  chambers, 
the  objection  that  has  been  raised  faus,  and  the  pro- 
ceedings npon  this  petition  must  be  allowed  to 
go  on.  The  question,  however,  is  one  of  great 
difficulty,  and  I  have  not  arrived  at  a  conclusion 
without  considerable  doubt  and  hesitation  as  to 
what  is  the  real  meaning  of  the  Act.  It  is  a  matter 
which  required  to  be  settled  by  the  court,  and  the 
parties  were  well  warranted  in  bringing  it  to  our 
attention.  Under  the  circumstances,  I  think  that 
the  rule  should  be  discharged,  and  that  the  order 
should  stand,  but  that  there  should  be  no  costs  of 
this  rule. 

Btlss,  J. — ^I  am  of  the  same  opinion,  and  I  need 
only  add  a  few  words.  No  doubt  some  of  the  clauses 
are  contradictory,  and  it  may  be  that,  in  order  to 
carry  out  the  intention  of  the  Legislature,  some 
liberality  must  be  adopted  in  construing  the  words 
of  the  Act.  The  first  question  was — ^Is  1000^ 
enough  security  in  respect  of  a  petition  against 
more  than  one  respondent?  or  must  there  be  as 
many  sums  of  1000/.  each  secured  as  there  are 
members  petitioned  against  ?  Sect  26  obliges  us 
to  adhere  to  the  old  practice  when  the  statute  and 
the  rules  do  not  alter  it ;  and  by  clauses  4  and  5, 
of  sect.  6,  security  must  be  given  within  three  days 
of  the  presentation  of  the  petition  to  the  amount  of 
1000/.  We  are  asked  to  double  the  security  in  the 
case  of  a  petition  being  brought  against  two  mem- 
bers, although  it  was  not  the  practice  under  the  old 
system  to  double  the  security  in  the  same  circum- 
stances. To  do  this  we  ought  to  look  for  some 
positive  regulation,  especially  now  when  a  lower 
class  is  admitted  by  the  Legislature  to  a  position 
which  will  qualify  a  person  to  be  a  petitioner.  I 
object  by  a  side-wind  to  make  this  change.  Sect.  22 
is  that  by  which  the  difficulty,  if  there  is  any,  has 
been  introduced,  and  I  am  not  at  all  sure  that  the 
last  clause  of  that  section  applies  to  the  secu- 
rity. I  entertain,  therefore,  no  doubt  that  1000/. 
is  sufficient.  The  next  question  is  one  of  more 
dfflculty,  being  as  to  the  power  to  amend  by 
the  payment  of  money  upon  an  objection  to  the 
security.  Insufficiency  must  not  be  read  in  the 
narrow  sense  of  defect  of  pecuniary  sufficiency. 
It  is  very  true  that  there  are  sureties  with 
names  the  same  as  those  of  some  of  the  petitioners ; 
but  this  is  not  necessarily  a  fault  on  the  face  of  the 
petition  and  security.  This  is  a  substantial  secu- 
rity ;  there  is  no  f  raud,but  an  error  as  to  the  inten- 
tion of  the  Act.  I  tldnk  the  election  judges  were 
right  in  amending  upon  the  8th  section.  I  d  noot 
say  this  case  does  not  fall  within  the  9th  more 
completely  than  the  preceding  one. 

KxjLTnw,  J. — 1q  Uds  case  the  petitioB  was  signed 
bj  thirteen  petitioners,  of  whom  four  joined  as 
sureties  upon  the  recognisance.  The  respondents 
Hdd  this  was  not  a  security  within  the  statute^  and 


asked  to  stay  further  proceedings  upon  that  ground. 
Willes,  J.  refused  the  order  in  the  terms  prayed  ; 
but,  treating  the  case  as  within  the  rule  of  objections 
to  the  sufficiency  of  recognisances,  made  an  order  to 
deposit  the  money.  The  respondents  had  a  right  to 
come  here  and  renew  that  application,  which  had 
been  unsuccessful  at  chambers ;  and  it  would  have 
been  the  duty  of  this  court  to  stay  proceedings  if 
we  had  thought  the  respondents*  contention  good. 
The  8th  section  provides  only  for  objections  to  the 
sufficiency  of  recognisances,  and  the  respondents 
said  this  was  not  such  an  objection.  Further,  the 
9th  section  gives  no  remedy  for  it  expressly ;  and, 
so  far,  I  agree,  for  the  provisions  of  the  9th  section 
apply  only  to  the  objections  mentioned  in  the  8th. 
If,  therefore,  this  were  a  matter  not  of  sufficiency, 
there  would  be  no  remedy  by  the  9th  section.  But 
the  respondents  say  principals  cannot  be  sureties, 
and  the  court  say  also  that  is  so  by  the  meaning  of  the 
Act ;  but  the  question  is,  no  fault  being  upon  the  face 
of  the  recognisance,  was  this  no  recognisance  at  all  ? 
I  have  doubted,  and  I  cannot  say  my  doubts  have 
been  removed,  but  I  admit  the  force  of  the  ob- 
servation that  we  ought  to  give  a  wide  and  liberal 
interpretation  to  the  Act.  As  to  the  question  of 
the  sufficiency  of  the  1000/.  security  for  a  joint 
petition,  I  entirely  agree  with  the  rest  of  the  court. 
Looking  fairly  at  the  Act,  I  adopt  the  construction 
put  by  Sir  J.  Elarslake :  no  other  security  is  men- 
tioned, and  the  only  doubt  arises  from  the  22nd 
section.  The  word  tiiere  used  is  "candidates,**  and 
although  it  be  true  that  word  includes  members,  it 
may  also  include  persons  who  are  not  members.  It 
would  be  extraordinary  that  the  Legislature  should 
have  omitted  to  express  an  intention  of  altering  the 
practice  if  it  had  been  so  intended.  In  my  opinion 
the  security  is  an  initiatory  and  a  collateral  pro- 
ceeding not  included  in  the  provision  of  the  22nd 
section.  I  agree,  therefore,  that  the  rule  ought  to 
be  discharged  without  costs. 

M.  SiOTB,  J.—I  think  this  is  the  right  course  to 
take.  Sections  8  and  9  ought  to  be  read  together, 
and  this  right  to  make  this  amendment  is  given  by 
the  statute,  and  does  not  depend  upon  the  leave  of 
the  court.  The  Legislature  meant  to  allow  objec- 
tions to  be  remedied  in  cases  of  insufficiency,  and 
said  nothing  about  invalidity.  It  is  clear,  in  my 
opinion,  that  a.valid  recognisance  is  n  condition  pre- 
cedent to  a  petition  being  at  issue.  There  was  no 
power  before  this  Act  to  amend  an  invalid  recog- 
nisance^ and  the  most  convenient  provisions  on  the 
subject,  as  it  seems  to  me,  were  those  contained  in 
the  temporary  Act  of  11  Vict,  c  18.  Upon  the  con- 
struction of  the  present  Act  we  have  now  to  say 
whether  this  objection  came  within  the  8th  section. 
But  first  as  to  the  amount  of  the  security  being 
1000^  only ;  I  entirely  agree  with  the  rest  of  the 
court  that  there  is  no  difficulty  except  for  sect.  22. 
There  is  no  trace  in  the  Act  of  any  intention  of  the 
Legislature  to  introduce  an  alteration  in  the  prac- 
tice of  Parliament  on  this  point ;  it  was  a  well- 
known  custom,  and  they  would  have  expressly  so 
stated  if  they  intended  to  alter  it.  The  other  objec- 
tion is  much  more  formidable  ;  the  Act  requires 
a  recognisance  from  sureties,  and  I  doubt  whether 
this  is  a  recognisance  at  all ;  but  as  the  rest  of  the 
court,  and  all  the  election  judges  have  agreed,  I 
hesitate  to  conclude  against  them.  It  is  not  neces- 
sary to  give  my  reasons  for  hesitation,  as  I  will  not 
formally  dissent  from  the  rest  of  the  court 

Rule  discharged  without  costs. 


c.  p.] 


MAOIBTBATES'  OASES. 
Mason  (app.)  c.  Bkoett  (reap.) 


pxp. 


KBOUTRATIOll  APPRILS. 

Tuadag,  A'ot'.  IT,  IB68. 
Hasoh  (appL)  D.  Bbskbtt  (reap.) 

Partiameai — Borough  vole — Compwitioa  far  poor-rale 
— Oempier  not  rated  (o  rate  made  after  iht  patsing 
of  the  Rtpraenlalian  of  the  Piople  Act  l&G/,  but 
Ufort  the  aSrt  Sept.— SO  i;  31  Viet.  c.  102,  *.  i. 

By  ihe  BeprettmatioB  of  the  Pemle  Art  I8GT  (30  j-31 
Vict.  c.  102),  i.  ",  i*(  if  enacted  thai  irfcn-  rA(  oruer 
ii  rale^  itulead  of  the  ocrypier  al  lie  lime  of  the 
poising  of  the  Act,  hit  Uabilili/  (o  be  rated  thall 
ceate,  ai^  the  ottvpier  shall  be  rated ;  andbi/  thefirtt 
pTOcito  to  thai  section  it  ii  prorided  thai  nolhiag  cou- 
taintd  in  the  Act  thall  affect  any  congmtitiou  exittiiig 
at  the  time  of  ike  pattitig  of  the  Act  (\oth  AugSi,  to, 
lurerlAeless,  that  no  tueh  congxttitioa  thall  remain  in 
force  beyond  Ihe  29(A  Sept. 

In  a  borough  to  u:hich  the  Small  Tenemenli  Acti 
(59  Geo.  3,  c.  12,  and  13  j-  14  Vict.  e.  VJ)  had 
been  applied,  Ihe  oarner  of  hoiuet  oaiipied  bu  the 
ra^iondenti  uras  rated  to  a  rale  made  on  Me  ijth  Sept. : 

Held,  that  ihe  icord  "tompotilion  "  in  Ihe  firti  proviso  to 
KCl.  7  meant  the  agreement  for  a  compotilion,  and  not 
a  coBjiosition  for  a  rate  actually  made  al  the  lime 
of  Iht  pamng  of  Ihe  Act,  thai  the  liability  of  the 
owner  to  be  rated  did  not  eeate  until  the  29(it  Sept„ 
and  therefore  that  Ihe  retjHHtdealt  were  entitled 
lo  be  regitlered  undo-  the  procitioat  of  tecl.  8,  icliich 
enaclt  that  ompieri  thall  be  entitled  to  be  rated  if 
they  have  been  rated  lo  and  paid  all  rain  made  afler 
Ihe  liability  of  the  oicner  to  be  rated  hat  ctated. 
Thia  was  a  conaolidated  appeal  from  a  decisioti 

o[  the  reriung^  barriitcr  (or  the  borougb  of  While- 

C4SB. 

At  a  court  held  for  the  reviaion  of  the  lista  of 
votvn  for  the  borougb  of  Whitebaf  eo,  John  Muon, 
OD  the  lilt  of  Totcra  for  the  asid  borough,  objected 
to  the  names  of  John  Bennett  and  otheri,  whose 
names  appear  in  the  schedule  annexed  to  this  ca^c, 
beiDg  letained  on  the  list  of  voter*  (or  the  said 
borougb. 

The  following  facts  were  proved  before  me:  The 
leapondents  were  inserted  in  the  said  list  of  Toters 
in  respect  of  their  occnpation  of  dwelling-houses  in 
tile  laid  borough.  The  Small  TeoemcnCg  Acts 
(59  Geo.  8,  c.  la,  and  l.t  &  U  Vict.  c.  99)  have  for 
man;  years  been  applied  to  this  borough,  aod  undtr 
■ect.  i  of  the  latter  Act  the  owner  of  the  premises 
in  question  entered  into  an  agreement  in  the  year 
18<i7,  which  waa  to  remain  in  force  (ram  the  25tb 
March  ISli7  until  the  25lh  March  ISGS,  to  pa;  a 
composition  inst(;ad  of  the  full  ordioary  rate  in 
respect  of  these  premises,  whether  they  were 
occupied  or  not.  Two  rates  for  the  relief  of 
the  poor  were  made  in  lf(;7,  rii.,  on  the  13lh 
March  and  the  5th  Sept.,  aod  the  names  of 
the  respondents  appeared  on  the  rate-boolis  as  occu- 
piers iu  respect  of  both  these  rates.  It  furthL-r 
appeared  from  the  rate-books  that  the  owner  paid 
in  one  grq»i  sum  a  conipusition  in  respect  of  these 
premises  as  soon  as  it  became  du"  under  each  of 
tht  said  rates.  In  part  considernlion  of  their  ser- 
vices as  workmen,  the  respondents  (who  were  aQ 
employed  as  colliers  by  the  owner  of  the  premises 
which  they  occupied)  paid  no  rent  for  such  pre- 
mises ;  but  the  compound  rates  which  were  paid  by 
the  owner  under  the  said  rates  of  the  lUth  March 
■nd  the  6th  Sept.  18ti7,  were  on  each  occasion 
deducted  from  the  wages  uf  the  respondents,  which 
became  due  next  after  such  payment  by  the  owner. 
The  laid  rate  made  on  the  5th  Sept.  18G7,  was  the 
rate  for  the  time  being,  and  remained  in  force  until 
tupeneded  by  another  made  on  the  ISth  Feb.  1868. 
Li  zetpect  ot  the  lut  meationed  nw  tiw  luntw 


of  the  respondents  appeared  on  die  nte-boott 
rated  as  ordinary  occupier*  in  reipect  of  the 
premises,  and  many  of  them  hare  in  fact  paid  the 
full  rates  payable  by  them  on  that  nt& 

It  was  cuittecidcd  on  behalf  of  the  aaid  JotaD 
Mason,  first,  that  the  respondents  were  not  entillfd 
to  vote,  inaamucb  89  they  had  not  complied  with 
the  conditions  prescribed  by  sect.  3  of  the  30  £31 
Vict.  c.  102 ;  secondly,  that  under  sect.  7  of  tbe  sud 
Act  the  liability  of  the  owner  to  be  rated  inatead  of 
the  occupier  ceased  on  and  after  the  pasong  of  ttai 
said  Act ;  thirdly,  that  they  had  not  bron^  then- 
selves  within  sect.  8  of  the  u  id  Act,  inimnnbai 
they  had  not  been  duly  rated  aa  otiiatry  occnpcn 
to  all  poor  rales  in  reipect  of  the  premiaea,  after  thi 
liability  of  tbe  owner  i  ' 
'lad  they  pttid  all  ] 
irdinaiy  occupiers  L 
tbe  preceding  5th  Jan. 

It  was  contended  on  behalf  of  the  leapondoit^ 
Brat,  that  by  virtue  of  proviia  1  of  aect.  7  of  tk 
said  Act,  the  liability  of  tbe  owner  to  be  rated  la 
the  poor  rate  did  not  cease  nntil  tbe  29th  SepL  18£J, 
and  therefore  that  the  compound  rstea  paid  ia 
respect  of  the  rate  made  on  the  5th  Sept.  1S6T  wn 
properly  paid ;  and,  secondly,  that  the  reaponilHiti 
were  entitled  to  be  registered  under  tecc  8  of  ite 
said  Act. 

I  decided  that,  under  proviso  I  of  sect.  7  of  thi 
said  Act  the  liability  of  the  owner  to  be  rated  does 
not  cease  until  the  29tb  Sept^  and  that  the  tetpm- 
dcDiB  were  entitled  to  be  registered  under  secL  8  of 
the  said  Act ;  and  I  therefore  disallowed  the  olycc- 
tioo,  and  retained  the  names  of  the  respondents  m 
the  list  of  voters. 

The  qoestion  for  tbe  otunion  of  tbe  cooit  *•% 
whether  the  decision  of  tbe  reviung  banister  wit 
right  in  point  of  law. 

Keane,  Q.  C.  {Momaey  with  him)  for  the  appdlSBL 
— The  question  is  if  the  liability  of  the  osriMr  to  b( 
rated  fur  these  premises  conlinned  up  to  Septonhe^ 
the  dale  of  the  making  of  the  rate,  or  ceased  CO  ^ 
15th  Aug.,  the  date  of  the  passing  of  the  Ac^  tit 
it  is  submitted  that  it  ceased  on  the  latter  day,  ni 
Chat  aa  the  respondents  were  not  rated  aa  oonpscn 
in  that  rate  they  werS  not  entitled  to  be  ivgisMfd 
By  sect.  7  of  the  Act  30  &  81  Vict.  c.  108,  it  ii 
enacted  that,  "Where  the  owner  is  rated,  at  Aa 
time  of  the  passing  of  this  Act,  to  the  poor^na 
in  respect  of  ■  dwelling-house,  &&,  aitnate  in  a 
parish  wholly  ar  partly  in  a  borau^i,  : 
of  the  occupier,  his  liatnlity  *"  """  ~" 
any  future  poor-rate  shall  cease,  ana  uw  iw 
lowing  enactments  shall  take  effect  with  i^set 
to  rating  in  ail  boroughs :— Afler  the  paadng  tt 
this  Act  no  owners  of  any  dweUing-bonse,  tt, 
shall  be  rated  to  tbe  poor-rate  instead  of  the  oee» 
pier  except  as  hereinafter  mentioned.  (S.)  TtwfaU 
rateable  value  of  every  dwelling-house,  tsc^  and  the 
fuUratein  the  pound  payable  by  the occajHSiandtht 
name  uf  the  occupier,  shall  be  entered  in  the  tue 
book.  Wlierethedwelling-hoase.&c.,ahallbewb(illy 
let  out  in  apartments  or  lodgings  not  aepaiat^ 
rated,  the  owner  of  such  dwelling-houae,  tr„  sbsD 
rated  in  respect  thereof  to  the  poor  rate.  PiD- 
led  as  follows ;  first,  that  nothing  in  this  Ad 
contained  shall  affect  any  composition  a«i«ritn  n 
the  time  of  the  passing  of  this  Act ;  ao,  Mvtf' 
thelesB,  that  no  such  composition  shall  t«a*ia 
iu  force  beyond  the  29th  SepL  next."  By  At 
second  proviso  it  is  enacted  that  notUni  is  IB 
affect  any  rate  made  previously  I 


per  may  deduct  rates  which  be  haa  paid  fron  hi) 
rent.  That  is  a  clear  command  to  rata  tbe  osco- 
\p»  sB^wA  tha  owner,  M  the  orBWiKi  wiMld  ten 


I   be   rated  ia 
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ader  the  18  &  U  Vict,  c  99,  8.  4.    Then  the  existing  oompotition,  but  that  it  shall  only  continue 

n  is,  if  this  is  a  "composition  "  within  pro-  until  the  29th  Sept.    Therefore  this  composition  ia 

The  words  of  the  proviso  are  not  ^  anj  excluded  by  the  express  words  of  the  proviso  from 

ent  for  a  composition  "  but  any  "  composl-  the  operation  of  the  section,  and  I  think  that  the 

and  that  must  mean  a  rate  made  and  com-  decision  of  the  revising  barrister  was  right. 

d  for  at  the  time  of  the  passing  of  the  Act. 

Btlbs,  J.— I  think  that  the  revising  barrister 

t«/y,  Q.  C.  {Kemulaw  with  him),  for  the  re-  was  quite  right,  and  I  rest  my  decision  entirely  oa 

nts,  were  not  called  upon.                        *  the  first  proviso  to  the  7th  section. 

ILL,  C.  J.-This  is  a  perfectly  clear  case.  Mr.  Keatwo,  J.—I  am  entirely  of  the  same  opinion, 

has  argued  the  case  with  great  ingenuity,  but  «»d  I  cannot  discover  any  doubt.    The  facts  of  the 

utterly  failed  to  raise  even  a  doubt  in  my  ca»f  J*"°8  Jt  distinctly  within  the  first  proviso. 

The  object  of  sect.  7  was  to  prevent  the  »?d  I  ^^k  that  the  revismg  barrister  was  clearly 

being  rated  after  the  passing  of  the  Act,  and  rigi^t.                                           -      ,              .   . 

i^  to  some  cases  it  is  said  distinctly  that  Judgment  for  the  respondent. 

rner  shall  not  be  rated ;  and  with  respect  Attorneys  for  the  appellant,  Heider  and  Kirkhcmky 

>ther  class  of  cases,  as  in  Stamper  v.   The  for  BroMaiUt  and  Heider,  Whitehaven. 

S^^  ^//r*^;?^":^^                     ^'  Attorneys  for  the  resnondent,  Gregory,  Rowcliffes, 

rn^'shali'  co'i^tiL'^t?-  l^-  ^-ted""''  Then  -^  ^-  '<>'  ^  -^  %"'  Whitehaven. 

s  the  third  class  of  cases  where  there  is  a 

sition,  and  in  those  cases  the  composition  is  at     i-     ^la  iaiki 

:inue  for  a  year,  viz.,  the  year  ending  on  the  ^^^'  ^*  oaa  18,  looo. 

[arch.    Tlie  case  of  a  house  wholly  let  out  in  Trottbr  (app.)  r.  Trevor  (resp.) 

lents  is  dealt  with  in  the  concluding  part  of 

nion.  and  t»  ^n  comes  the  first  proviso  which  Hawks  (app.)  r.  Jovxs  (resp.) 

les  all  the  pwvisionsof  the  enactment.    (His  jj^^^,,  ^       j  ^^  j^j^.  (        j 

lip  read  the  first  proviso.)    Mr.  Keane  argued  ^  '^^^                  ^     '^^ 

lat  means  "  shall  not  affect  a  rate  made  under  Composition — Smali  Tenements  Act  1850  (18  ff  14  Fief. 

MMition  at  the  time  uf  the  passing  of  the  Act."  c.  99),  sect.  4^ Representation  of  the  People  Act 

were  so  the  first  proviso  would  be  unnecessary,  1867  (80  j*  81  Vict,  c  102),  sect.  7. 

case  would  come  under  the  second  proviso,  and  The  first  proviso  of  the  1th  section  of  the  Representation 

jherefuPe,  clear  that  the  flwt  proviso  was  in-  J ^f^^  'p     j^  Jet  1867,  "  That  nothing  in  this  Act 

I  to  apply  to  something  different  from  a  mere  ^.ntain^  StaU  affect  any  composition  listing  at  the 

iz.,  to  the  agreement  for  a  composition  which  ^^^^  ^f  ^^^         ^      ^j  ^J^  ^^^  ^  nevertheless  that 

but  for  this  section,  have  continued  in  force  „^  Jj^  conwosition  shall  remain  in  force  beyond  the 

the  2oth  March.    The  word  composition  has  ^Idth  day  of  Sept,  next,"*  refers  to  cases  in  which  the 

nt  meanings.     To  take  a  popular  illustration,  ^^^  j;  raUdat  three-fwrths  the  amount  at  which 

lid  that  a  num  makes  a  composition  with  his  ^^  tenement  would  be  rated  to  the  occupier  under  the 

>rs.    Tliere  the  word  means  an  agreement  for  j^^^       ^  ^y  ^^  4^  ^^,.^„  ^y  ^  5,^^,/  Tenements 

ijKmtion.    Then,  again,  it  is  said  that  a  man  ^^^  ^^^  as  weO  as  to  those  cases  in  which  by  agree- 

id  a  comgosition.  There  it  ineans  the  amount  ^^  ^^  ^^  ^^  ^^  ^^^  ^  ^^^  „^  ^  J^,//  /«, 

I  upon.    So  here  there  is  no  intelligible  mean-  amount. 

:  the  word  composition  in  the  first  proviso  ,_,          *               . . ,   ,        ...                       , . 

s  it  means  an  agreement  for  a  composition.  The  only  cases  to  toAtcA  the  pnnetpal  enactment  of  this 

mguage  of  sect.  8  confirms  this  view.  By  that  «a^«  7  re&ifsf,  not  included  %n  the  exception  by  this 

1  it  is  enacted  that  where  any  occupier  of  a  proviso,  are  those  in  which  the  owner  by  agreetnent,  or 

ng-house  ("  for  which  the  owner,  at  the  time  h  local  Act,  is  rated  to  the  full  amount  at  which  the 

passing  of  this  Act,  is  rated  or  is  liable  to  be  occupier  would  be  rated. 

')  would  be  entitled  to  be  registered  as  an  oc-  These  weie  three  cases,  each  raising  exactly  the 

V  if  he  had  been  rated  for  the  required  period,  game  point;  the  first  was  stated  by  the  revising 

Ubeentitlcd  to  be  registered,  notwithstanding  barrister  of  the  borough  of   Northallerton,  who 

lU  not  have  been  rated  prior  to  the  29th  Sept.  decided  in  favour  of  the  voter.    The  other  two 

las  been  rated  to  all  rates  after  the  liabiUty  cases  were  stated  by  the  revising  barrister  of  the 

'  owner  has  ceased.    That  seems  to  point  very  borough  of  Malmesbnry,  who,  however,  held  the 

r  to  a  period  other  than  the  date   of   the  objection  to  the  voters  good,  and  struck  their  names 

g  of  the  Act  as  the  dividing  point,  viz.,  the  off  the  list. 

Mpt.    If  the  contention  of  Mr.  Keane  were  it  will  be  sufficient  to  state  the  cireumstances  of 

the  condition  would  have  been  that  he  should  Trotter  (app.)  v.  Trevor  (resp.),  in  which  it  will  be 

been  rated  to  all  rates  made  after  the  passing  seen  that  the  revising  barrister  decided  in  favour  of 

>  Act ;   but  it  is  after  the  liability  of  the  the  voter ;  and  the  court,  after  hearing  the  question 

has  ceased.     Those  words  embrace  all  the  argued  twice,  affirmed  that  decision.    The  facts  of 

>f  an  owner  rated  against  his  will,  and  of  an  the  other  two  cases  were  similar,  and  the  question 

nent  for  a  composition,  and  I  confess  that,  for  the  court  exactly  the  same.    The  barrister's 

1^  attended  carefully  to  the  argument,  I  am  decision  in  the  two  latter  cases  was  reversed. 
I  to  discover  any  grounds  on  which  it  can  be 

lat  thU  case  does  not  faU  within  the  first  pro-  In  Trotter  f  app.)  v.  Trevor  (resp.),  Manisty,  Q.  C. 


Here  there  was  a  composition  existing  at  the  (^i^  Wun  Lovesy)  argued  for  the  appellant,  the 

if  the  pasring  of  the  Act  that  would  be  in  objector;    Gray,  Q.  C.  (with  hun   Cave)   for   the 

antU  the  26th  March ;  but  by  the  proviso  it  respondent,  the  voter. 

t   to  continue  beyond  the  29th  Sept.    The  j^  ^^^  ^^^her  cases,  Maenamara  (with  him  Ziiw/ey 

wtM   made    on   the   6th    Sept,    and    there  5^^,^^)  argued  for  the  appeUants,  the  voters ;  J/e/fiM, 

otbing  to   prevent  its  being  paid  as   soon  Q.c/rwith  him  Doi^well,  \  C,  and    GreviUe 

tm  made.    ^  7th  section  was  intended  j&oii^)  for  the  respondents,  thTobjectors. 

jplj  to    oompodtions   which,   but   for   the  <-            >           j 

roold  continue  for  a  year,  and  the  first  pro-  At  the  court  held  for  the  revision  of  the  lists  of 

Ajs  thai  the   section  shall  not   affect   the  voters  for  the  borough  of  Not\haJi\sst\AXk>a^^ff»^dQito 

ICao.  Gail— Vol.  Y.  %  ^ 
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barrister  dnly  appointed  to  revise  the  lists  of  voters 
for  the  said  borough,  the  name  of  William  ^\jiderson 
was  duly  objected  to  being  retained  on  the  register 
of  voters  for  the  said  borough  under  the  provisions 
of  the  Representation  of  the  People  Act  18C7. 

The  facts  of  the  case  were  as  follows :  The  sud 
William  Anderson  was,  on  the  last  day  of  July  1868, 
and  during  the  whole  of  the  preceding  twelve 
months,  an  inhabitant  occupier  as  tenant  of  a 
dwelling-house  in  the  township  of  Brompton  within 
the  said  borough  of  Northallerton  of  a  net  yearly 
rateable  value  of  less  than  lOL 

The  Small  Tenements  Act  (13  &  14  Vict,  c  99) 
had  been  duly  adopted  in  the  township  of  Brompton, 
and  was  in  force  in  that  township  at  the  time  of  the 
passing  of  the  Bepresentation  of  the  People  Act 
18()7,  and  the  owner  of  the  premises  occupied  by  the 
said  W.  Anderson  was  assessed  to  the  rates  for  the 
relief  of  the  poor  and  to  all  other  rates  and  assess- 
ments in  respect  of  which  the  owner  of  such  pre- 
mises was  rateable  pursuant  to  the  provisions  of  that 
Act  and  sect.  3  of  the  U  &  15  Vict.  c.  39. 

It  was  customary  in  the  township  of  Brompton 
to  make  all  poor  rates  prospectively  to  meet  the 
future  expencUture. 

The  first  rate  for  the  relief  of  the  poor  within  the 
township  of  Brompton,  made  after  the  passing  of 
the  Representation  of  the  People  Act  18G7,  was 
made  and  allowed  by  two  justices  on  the  4th  Sept 
1867,  and  in  that  rate  the  said  Wm.  Auderson*s 
name  was  inserted  in  the  column,  headed  **  Name  of 
Occupier,"  and  the  owner's  name  was  inserted  in 
tiie  column  headed,  "Name  of  Owner,"  and  the 
owner  was  assessed  as  he  previously  had  been,  iu 
pursuance  of  the  Small  Tenements  Act,  at  three- 
fourths  of  the  amount  at  which  the  said  Wm.  Ander- 
son would  have  been  rateable  had  the  Small 
Tenements  Act  not  been  adopted  within  the  town- 
ship of  Brompton.  The  amount  so  assessed  was 
paid  by  the  owner. 

The  owner  of  the  premises  occupied  by  the  said 
Wm.  Anderson  had  not  at  any  time  availed  himself 
of  the  provisions  contained  in  the  latter  part  of 
sect.  4  of  the  Small  Tenements  Act. 

The  said ' Wm.  Anderson  had  not  claimed  to  be 
rated  instead  of  the  owner  in  respect  of  the  rate  of 
the  4  th  Sept.  1867. 

No  other  rate  for  the  relief  of  the  poor  was  made 
for  the  said  township  before  the  5th  Jan.  1868. 

The  next  subsequent  poor-rates  made  in  the  year 
ending  3lst  July  1868  were  respectively  made  on 
the  14th  Feb.  and  the  2 1st  May,  and  in  both  those 
rates  the  said  Wm.  Anderson  was  rated  as  an  ordi- 
nary occupier,  and  paid  an  equal  amount  in  the 
pound  to  that  payable  by  other  ordinary  occupiers. 

It  was  contended  on  behalf  of  the  objector, 

1.  The  said  Wm.  Anderson  had  not  during  the 
whole  of  twelve  calendar  months  preceding  tl;^  last 
day  of  July  1868  been  rated  as  an  ordinary  occupier 
in  respect  of  the  premises  occupied  by  him  to  all  rates 
made  for  the  relief  of  the  poor  iu  respect  of  such 
premises,  and  had  not  on  or  before  the  20th  July 
1^68  paid  an  equal  amount  in  the  pound  to  that 
payable  by  other  ordinary  occupiers  in  respect  of 
the  same  premises  up  to  the  preceding  5th  Jan., 
according  to  the  provisions  of  the  3rd  section  of  the 
Representation  of  the  People  Act  1867. 

2.  That  the  liability  of  the  owner  to  be  rated 
or  assessed  to  any  subsequent  rate  for  the  relief  of 
the  poor  ceased  on  the  passing  of  the  Representation 
of  the  People  Act  1867,  under  the  provisions  of 
Beet.  7  of  that  Act. 

3.  That  this  liability  was  in  no  wise  afiPccted  by 
the  first  proviso  to  the  last-mentioned  section,  as 
the  word  ^composition''  in  such  proviso  related 
only  to  cases  where  the  owners  had  under  the  pro- 
riBitma  of  the  latter  part  of  the  4th  section  of  the 

SmtUl  TemaaentB  Act  compounded  for  the  ia\AiA  lot 


a  year  in  respect  of  all  his  tenements  oocnided  or 
unoccupied  within  the  township  of  a  rateable  value 
of  not  more  than  6^  and  to  special  local  Acts. 

It  was  contended  on  the  part  of  the  said  Wm. 
Anderson, 

1.  That  the  rate  made  on  the  4th  Sept  1867  wii 
not  payable  by  him  in  respect  of  the  premises  then 
occupied  by  lum,  but  by  the  owner  thcscof,  and  tfail 
ther^ore  the  4th  paragraph  of  sect.  3  of  the  Rem* 
sentation  of  the  People  Act  18G7  was  not  applicable. 

2.  That  a  composition,  within  the  meaning  of 
that  word  in  the  first  proviso  to  aect.  7  of  the  Act 
existed  in  the  township  at  the  time  <tf  the  passing 
of  the  Act,  and  that  as  the  rate  waa  made  befon 
the  29th  Sept.  1867,  and  as  the  said  WHliam  Ande^ 
son  had  actually  been  rated  as  an  ordinary  occupitt 
in  all  subsequent  rates,  he  must  be  taken  to  have 
been  sufllciently  rated,  under  the  7th  and  8th  8e^ 
tions  of  the  Act,  for  the  purposes  of  being  placed 
on  the  register. 

Upon  the  above  facts  the  barrister  dedded  thit 
the  said  William  Anderson  was  entitled  to  have  lui 
name  retained  on  the  register. 

If  the  court  should  be  of  opinion  that  fail 
decision  was  wrong,  the  register  was  to  te 
amended  by  expunging  the  voter's  name  from  de 
register. 

But  if  the  court  should  be  of  opinion  that  this 
decision  was  right,  the  list  of  voters  for  the  borough 
was  to  stand  as  settled. 

BoviLL,   C.  J.— The   case   vrhich   was   argued 
yesterday,  and  the  two  cases   which  have  been 
brought   before   the   court   this  morning^  depend 
exactly  upon  the  same  point,  and  I  am  veiy  g^    I 
that  the  discussion  has  been  continued  so  u  Is 
place  the  court  in  possession  of  all  the  argumcnti 
that  could  be  adduced  on  either  side.    The  queuifla 
depends,  as  Mr.  MeUish  has  said,  entirely  upon  the 
construction  to  be  placed  i^^n  the  first  proviso  of 
sect.   7  of  the  Act  of  1867,  which  enacts  *'thst 
nothing  in  this  Act  contained  shall  affect  any  cob* 
position  existing  at  the  time  of  the  passing  of  this 
Act,  so  nevertheless  that  no  such  composition  AsS 
remain  in  force  beyond  the  29th  day  of  September 
next."    The  question  is,  as  has  been  stated,  whatii 
the  meaning  of  ^*  composition  existing  at  the  tias 
of  the  passing  of  this  Act  ?  "    If  thia  proviio  hid 
included  every  case  that  came  within  tne  prinGi|il 
enactment  in  the  7th  section,  it  would  have  fast 
very  difficult  for  us,  or  for  anyone,  to  answer  As 
argument  of  Mr.  MeUish,  that  the  Act  ought  notiB 
receive  such  a  construction  as  would  make  ^V^ 
viso  negative  the  enactment,  and  therefore  staUiff 
the  Legislature ;  and  for  a  long  time  the  dilBcal? 
was,  in  considering  only  the  effect  of  the  Soil 
Tenements  Act,  to  see  what  other  case  there  coold 
be  that  would  come   within   the  enactment  ai 
would  not  oome  within  the  proviso ;  smd  I,  for  oai^ 
certainly  felt  great   difficulty  in    oonatming  dM 
proviso  so  as  to  avoid  negativing  the  enacttMit 
But  in  the  course  of  the  discussion  and  towards  ihi 
close  of  it,  by  a  reference  Mr.  MollUfi  ^m  gnd 
enough  to  ms&e,  and  Mr.  Macnmmam  mlao»  to  SOm 
Acts  of  Parliament  of  a  local  nature,  which  hil 
been  passed  before  the  Small  Tenements  Act»  it 
seems  the  system  was,  at  all  erents  in  eooie  casH^ 
probably  in  many,  in  the  particular  towns  when 
the  owner  was  assessed  instead  of  the  occupieiv  thst 
there  was  no  diminution  in  the  amount  of  the  nHh 
and  in  those  Acts  of  Parliament  there  was  a  pover 
given  to  the  landlord  to  cnmpound  for  a  ku  sum  is 
respect  of  property  whether  occupied  or  not.    HhI 
was  the  state  of  things  existing  at  the  tine  ante 
various  local  Acts  when  the  Small  Tenements  Acts 
passed,  and  then  it  seems  that  Act  aathonssd  ves- 
tries to  order  tenements  under  6/.  apyear  to  be  nisi 
\A  \&i<&  oYTUiecs  instead  of  the  occupien.  By  the  ^ 
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aection,  a  ycstiy  by  a  majoritj  of  two-thirds  migrht  I 
rescind  that  order  after  it  bad  been  in  force  for 
three  jears.  In  the  present  case  no  difficulty  arises 
in  that  respect,  because  the  order  was  here  made 
many  years  ago,  and  although  the  vestry  were  at 
liberty  to  rescind  it,  that  order  has  never  been 
rescinded.  By  the  4th  section,  while  the  first-men- 
tioned order  was  in  force,  the  owner  was  to  be  rated 
at  three-foorths  of  the  amount  at  which  the  tene- 
ment was  rated  to  the  occupier ;  and  further,  if  the 
owner  desired  to  berated  for  a  tenement  whether 
occupied  or  not,  he  might  be  so  rated  at  an  amount 
to  be  agreed  upon,  not  less  than  one-half  that  at 
which  the  occupier  was  previously  rated;  this 
latter  arrangement  was  to  exist  upon  notice  in  writing 
within  fourteen  days  after  the  25th  March  of 
any  year  till  the  following  25th  March.  Then 
there  are  some  cases  brought  before  us,  cases 
where  under  the  local  Acts  the  owner  was  rated 
instead  of  the  occupier  at  the  full  amount  of  the 
rate  and  cases  where  they  may  be  rated  at  less  than 
the  full  amount,  one  without  agreement  and  the 
other  by  agreement,  in  matters  of  occupied  houses  as 
wdl  as  those  which  are  unoccupied.  We  then  come  to 
the  Begistration  Act  (14  &  15  Vict.  c.  14),  and,  as 
was  pointed  out  in  the  course  of  the  argument,  that 
being  a  Registration  Act,  and  not  a  rating  Act, 
would  seem  to  have  no  operation  with  reference  to 
the  13  &  14  Vict.  c.  99  (The  Small  Tenements  Act), 
which  related  only  to  tenements  under  the  value  of 
4}Lj  because  at  the  time  the  14  &  15  Vict  was  passed, 
the  occupation  franchise  was  a  10/.  franchise.  Nor 
has  that  Act  anything  to  do  with  Sturges  Bourne's 
Act,  the  23rd  section  of  which  excepts  from  all 
effect  of  the  enactment  the  places  where  the  right 
of  voting  for  members  to  serve  in  Parliament  de- 
pends on  the  rating.  Then  it  would  seem  that  this 
•tatote,  the  14  &  15  Vict.,  must  apply  to  cases 
under  local  Acts,  and  those  local  Acts,  or  some  of 
them  at  all  events,  that  have  been  brought  to  our 
attention,  or  cases  where  the  owner  may  be  rated 
inrtead  of  the  occupier  to  the  full  amount,  and 
cases  where  he  may  be  rated  at  less  than 
the  full  amount.  Then  by  the  3rd  section  of  this 
Act  (14  &  15  Vict.  c.  14),  *'  in  cases  where  by  any 
composition  with  the  landlord,  a  less  sum  shall  be 
payable  than  the  full  amount  of  rate,  which,  except 
lor  such  composition,  would  be  duo  in  respect  of  the 
Mine  premises,  the  occupier  claiming  to  bo  rated 
■hall  not  be  bound  to  pay  or  tender  more  than  the 
amount  then  payable  under  such  composition." 
That  seems  to  refer  to  cases  in  which  the  full 
amount  of  the  rate  might  be  payable.  The  distinc- 
tion is  drawn  as  to  the  full  amount,  and  that  would 
teem  to  apply  to  those  case's  where  under  local  Acts 
of  Parliament  the  owner  was  rated  to  the  full  amount 
instead  of  the  occupier.  It  may  well  be,  therefore, 
tiiat  the  composition  by  the  landlord  spoken  of  in 
the  did  section  refers  to  that  species  of  composition 
which  is  mentioned  in  the  Acts  of  Parliament  which 
have  been  brought  to  oar  attention.  It  may  be  it 
applies  to  those  cases  where  there  may  be  an  agree- 
ment with  the  landlord.  It  is  not  necessary  to  con- 
sider the  case  under  other  Acts  of  Parliament  that 
have  been  brought  to  our  attention,  where  there 
was  less  than  the  full  amount  payable.  Looking  at 
he  object  of  these  sections,  and  that  they  will 
^pply  to  where  the  full  amount  was  paid,  it  is  not 
ampossible  to  come  to  that  conclusion.  It  is  not 
Inecessary  to  consider  further  that  question.  I  only 
point  to  it  to  show  that  in  the  Act  of  Parliament 
the  distinction  appears  to  have  been  drawn  between 
the  cases  where  the  full  amount  was  payable,  and 
where  less  than  the  full  amount  was  payable—the 
•distinction  that  Mr.  Mellish  drew  between  the  words 
of  the  two  sections,  the  third  expressly  saying 
where  a  less  sum  should  be  payable  than  the  full 
amount  of  the  rate,  and   that  is   coupled   with 


the  words  **  composition  with  the  landlord.''    We 
then  come  to  the  language  of  the  present  Act; 
and  by  the  7th  section  it  is  enacted  that  '*  Where 
the  owner  is  rated  at  the  time  of  the  passing  of  this 
Act  (which  is  the  15th  Aug.  1867),  to  the  poor-rate 
in  respect  of  a  dwelling-house  or  other  tenements 
situate  in  a  parish  wholly  or  partly  in  a  borough, 
instead  of  the  occupier,  his  liability  to  be  rated  in 
any  future  poor-rate  shall  cease."    And  that,  I  quite 
agree,  if   it   stopped  there,  would  apply  to  every 
case  where  the  owner  was  rated  instead  of  the  occu- 
pier   under  the   local  Acts,  or  the  Small  Tene- 
ments Acts,  whether  rated  to  the  full  amount  or 
less.    It  is  general  in  its  application,  and  the  inten- 
tion was  that  from  and  after  the  passing  of  the  Act 
all  those  rates   should   cease.    Then   it  proceeds, 
'*And  the  following  enactments  shall  tidce  effect 
with  rcsi>ect  to  rating  in  all  boroughs:     First, 
after  the  passing  of  this  Act  no  owner  of    any 
dwelling-house  or  other  tenement  situate  in  a  parish 
either  wholly  or  partly  within  a  borough,  shall  be 
rated  to  the    poor-rate   instead   of   the  occupier 
expept  as  hereinafter  mentioned."     But  for   the 
exception  which  follows,  those  words  are  equally 
general  with  the  enactment  itself ;  the  tub-section 
is  equally  applicable,  and  would  apply  to  all  cases 
to  which  the  principal  enactment  applies,  and  would 
exclude  the  power  of  rating  any  owner  instead  of 
the  occupier  after  the  passing  of  the  Act.    But 
then  come  the  concluding  words  of  the  section: 
"  Except  as  hereinafter  mentioned."    That  does  not 
refer  to  the  exception  of  a  house  wholly  let  out 
in  apartments,  as  in  the  case  of  Stcanper  v.  The 
Ocertetrt   of  Sunderland,  18  L.  T.  Rep.  N.  iS.  682, 
and   has    no  bearing  upon   this  question.    Then 
we  come  to  the  first  proviso,  **  Provided  that  nothing 
in  this  Act  contained  shall  affect  any  composition 
existing  at  the  time  of  the  passing  of  this  Act^  so 
nevertheless  that  no  such  composition  shall  remain 
in  force  beyond  tlie  29th  day  of  Sept.  next."    Now, 
if  composition  is  there  used  for  the  purpose  of 
designating  only  an  arrangement  by  which  less 
than  the  full  amount  is  paid,  there  is  no  difficulty  in 
the  construction  of  the  Act,  and  though,  in  the  course 
of  Uie  discussion,  I  pointed  out  to  Mr.  Macnamara 
a  number  of  instances  where  the  full  amount  of  the 
rate  differed  in  circumstances  from  the  rate  made 
by  an  order  on  the  owner  instead  of  the  occupier ; 
and  though  there  are  a  number  of  instances  of 
that  description,  one  being  rated  at  the  full  amount, 
the  other  less,  one  for  one  period  of  time,  and 
another  for  another,  and  a  variety  of  other  cases, 
yet  notwithstanding  all  those  cases,  I  have  been 
unable   to  discover  any   cogent   reason  why   the 
Legislature  should  make  one  system  of  rating  con- 
clude upon  the  15tli  Aug.  and  the  other  the  29th 
Sept.    But  it  is  said  that  the  29th  Sept.  is   the 
quarter-day,  or  the  half-yearly  day,   to  which  I 
entirely  accede.    There  is  equal  reason  it  seems 
to  me  with  reference  to  the  arrangements  between 
landlord  and  tenant,  for  making  the  rating  of  the 
owner  cease  on  that  day  in  one  case  as  in  the  other. 
I  do  not  see  any  substantial  difference  between  the 
two.    If  the  proviso  applied  to  all  cases  included  in 
the  enactment,  it  would  not  be  for  us  to  enter  into  the 
reasons  of  the  Legislature  in  making  the  distinction 
which  they  have  made,  though  it  is  difficult  to  see 
why  they  should  make  a  distinction  in  the  day,  and 
fix  the  15th  Aug.  in  one  case  and  the  29th  Sept.  in 
the  other.    Again,  in  the  particular  case  it  is  true 
tliat  the  parish  might  have  put  an  end  to  the  order 
for  rating  if  they  pleased,  because  the  three  years 
had  elapsed.    Then,  in  other  cases  there  might  have 
b€«n,  if  the  order  was  recent,  an  order  continuing^ 
for  more  than  a  year ;  and  there  might  have  been 
cases  where  the  order  was  in  force,  and  would  coa- 
tinue  for  two  or  three  yeaxv^^^^s^^  «3^  ^y^\);\ft&\^^\s)^ 
agreeiaent  ^aa  Va  ioi^  qi!\i  \sst  \3Maa  xassoSo^ 
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fail  to  discoTer  any  reason  why  in  one  case,  which 
was  for  a  longer  period,  in  which  the  order  might 
be  in  force,  it  shonld  be  determined  on  the  15th 
Aug.,  and  in  the  other  on  the  29th  Sept.  If  there 
were  any  cogent  reasons,  they  would  be  a  ground 
for  us  to  consider  what  ought  to  be  the  proper  con- 
struction to  be  placed  upon  the  word  composition. 
Looking  at  the  language  of  the  14  &  15  Vict^  and 
the  distinction  there  made  between  full  amount  of 
the  rate  and  less  than  the  full  amount,  I  come  to  the 
conclusion  that  the  Legislature,  in  speaking  of 
'*  composition  "  in  the  first  proviso,  did  mean  where 
less  than  the  full  amount  was  paid,  and  that  is  the 
proper  construction  to  be  placed  upon  the  proviso. 
\Ve  held  the  other  day,  that  where  the  composition 
is  by  agreement  it  came  clearly  within  this,  in  the 
Whitehaven  case  Mason  (app.)  v.  Bennett  (resp.); 
and  there  seems  to  me  to  be  no  reason  why  it  should 
not  include  all  cases  where  a  less  sum  is  paid  by 
the  owner  than  would  be  payable  by  the  occupier, 
whether  by  agreement  or  under  Act  of  Parliament. 
This  will  best  carry  out  the  intention  of  the  Legis- 
lature, and  the  consequence  will  be  this,  that  the 
whole  of  these  clauses  will  be  consistent.  No  rate 
can  be  made  after  the  passing  of  this  Act  upon  the 
owner  instead  of  the  occupier,  except  in  cases  where 
less  than  the  full  amount  is  paid  which  woi^d  be  in 
the  nature  of  a  composition ;  and  that  word  is  gene- 
rally considered  as  referring  to  a  case  of  this  sort, 
that  a  composition  is  something  less  than  the  whole. 
Dealing  with  it  in  that  way,  which  is  the  ordinary 
IKMition,  it  seems  that  in  all  cases  when  less  than 
the  whole  was  payable,  the  owner  cannot  be  rated 
after  the  29th  Sept.  but  by  force  of  the  proviso  that 
the  liability  would  continue  to  be  rated  up  to  that 
time.  Then  the  8th  section  seems  to  me  to  be  en- 
tirely consistent  with  that  view ;  and,  at  first,  it 
struck  me,  if  the  provision  was  inconsistent  with 
the  enactment  that  then  the  provision  of  the  first 
condition  in  the  8th  section  would  assist  the  con- 
struction, because  that  seems  to  contemplate  that 
there  were  two  different  periods  at  which  the  lia- 
bility of  an  owner  to  be  rated  would  cease.  But 
then,  when  we  come  to  the  conclusion  which  I 
have  stated,  that  the  rating  of  the  owner,  where  he 
is  rated  to  the  full  amount,  is  to  cease  at  the 
passing  of  the  Act,  and  the  rating  of  the  owner, 
when  he  pays  less,  is  to  cease  on  the  29th  September, 
then  that  the  words  of  the  condition  to  the  8th 
section  are  properly  used,  and  ore  applicable  to  those 
cases ;  and,  as  put  by  Mr.  Manisty,  the  8th  section 
does  not  seem  to  assist  the  arguments  upon  either 
one  or  other  of  them.  On  the  whole,  I  am  of 
opinion  that  in  the  case  of  rating  an  owner, 
although  there  is  no  agreement  but  by  virtue  of  an 
order  under  the  Act,  where  a  smaller  sum  less  than 
the  full  amount  is  payable,  that  is  a  composition 
within  the  meaning  of  the  proviso.  And  in  these 
cases  the  result  will  be,  in  one  case  affirming  the 
decision  of  the  revising  barrister,  and  in  the  others 
reversing  it. 

Btlbs,  J. — I  am  of  the  same  opinion.  I  place 
TOY  judgment  entirely  upon  the  word  composition. 
I  think  that  it  means  every  rate  which  is  abated, 
but  it  must  be  under  the  sanction  of  an  Act  of 
Parliament.  Now  there  are  two  modes  of  making 
rates :  the  first,  where  there  is  an  order  in  vestry, 
and  the  second,  where  there  is  an  agreement  as  to 
the  mode  of  making  it ;  in  both  of  those  cases 
there  must  be  a  rate  made  according  to  the  pre- 
scribed form.  I  can  see  no  reason  for  any  distinc- 
tion between  the  two  cases.  I  must  confess  that 
the  attempt  to  construe  and  reconcile  all  the  differ- 
ent clauses  and  provisions  of  this  Act  of  Parliament 
and  to  draw  a  conclusive  argument  from  them  is 
past  the  limits  of  my  understanding. 

JSjuTOfo,  J, — 1  am  of  the  same  o^nlon.    With 


reference  to  the  meaning  of  the  word  ■'oompodtioQ* 
here,  inasmuch  as  at  the  passing  of  tbe  Act  there 
were  two  classes  of  cases  in  which  an  owner  had 
been  rated  and  paid,  in  one  case  by  agreement  and 
the  other  without  agreement,  by  an  older  of  vestry, 
less  than  the  amount  ordinarily  paid : — there  being 
those  two  classes  of  cases,  as  they  are  popnlariy  ana 
ordinarily  compositions,  I  see  no  reaioiis  why  th^ 
should  not  both  be  termed  compoaitioiis.  Itis  qoite 
clear  that  that  would  be  the  popular  signiflration. 
There  is  no  satisfactory  reason,  thoogfa  some  ingenioiit 
reasons  have  been  suggested,  why  this  (Uffereooe 
should  be  made  between  the  two  cases,  and  if  the 
Legislature  had  really  intended  to  exclude  one 
dass,  which  I  should  suppose  would  be  the  man 
numerous  class,  one  would  have  expected  to  find 
some  language  to  declare  such  an  intention.  I  quite 
agree  in  the  meaning  of  the  word  compositiao. 
Therefore  the  result  stated  by  the  Lord  Chief 
Justice  follows. 

Brett,  J.— I  am  of  the  same  opinioo. 

BoviLL,  C.J.— There  will  be  no  costs  in  either  of 
these  cases. 

Judgment  for  retpondent  ta  Trotter  (app.)  v.  TVercr 
(resp.) ;  /or  appelkuits  in  the  olker  two 


JUDOE8' 

Reported  by  F.  O.  CauMP.  Eta.,  BacxistaEvaft-Lsv. 

THE  WARRINGTON   PETinON. 

Friday,  Jan.  8,  1809. 

(Before  Willes,  J.  and  Maxtdt,  B.) 

Crozibb  t*.  Rylands  Aim  Neilb  (Returning 

Officer> 

Returning  officer — Alleged  mixonduet  of  bw  deputf^ 
-^ParticularM-^tringeHt  order-^Sl  j-  88  VieL  c.  123^ 
S5.  48,  50,  andol — Costs, 

A  petition  alleged  misconduct  anaingt  a  rttumtmg  offae, 
hu  his  deputy,  and  against  him  personaUy^  in  that  k 
had  not  duly  and  indifferently  made  a  return : 

Ileldf  that  a  stringent  order  9nust  be  granted  for  par* 
ticttlars  of  such  alUqed  misconduct  to  be  gires 
within  six  days  from  hearing  of  the  summons^  wdm 
the  allegations  were  at  once  withdrawn : 

Held,  also,  that  if  such  allegations  were  witktbimSf 
particulars  could  only  be  asked  for  in  fAs  ordMr$ 
way,  but  that  the  costs  must  be  paid  up  to  the  mmtil 
of  such  withdrawal. 

The  petition  in  this  case  was  presented  agtuHt 
the  sitting  member  and  the  returning  officer,  snd 
was  what  one  of  the  learned  oounsel  calM  i 
blended  petition,  there  being  some  paragraphs  which 
related  to  the  sitting  member,  and  others  which 
related  to  the  returning  officer,  and  thia  was  i 
summons  taken  out  on  the  part  of  the  returning 
officer,  for  the  purpose  of  obtaining  particulart  of 
the  misconduct  alleged  against  him.  The  miscoa- 
duct  WAS  alleged  to  have  been  committed  by  thi 
returning  officer  by  one  of  his  deputies,  and  also  Iff 
himself  personally  in  not  duly  and  indiffeicotif 
making  a  return.  The  summons  asked  for  an  ordtf 
for  particulars  of  such  misconduct  to  be  giw 
forthwith. 

Wheeler  in  support  of  the  summona. 
Jewfie  opposed. 

WiLLBs,  J.  expressed  a  wish  to  hear  ooimsd  fiQf 
upon  the  question,  a  similar  point  having  arisoi  i> 
the  Southanipton  petition. 
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Wlutltr  tberaupon  referred  lo  the  Act  81  &  83 
Vict.  c.  12a,  Kct.  48  of  which  uji  thmt,  "If  aay 
retarning  offlcer  wilfully  delajR,  neglccU,  or  refaset 
dnlj  to  return  uij  penon  who  ought  to  be  returned 
to  (crve  in  Parlimment,  for  •oy  county  or  borough, 
■ncfa  person  may,  in  cue  it  Ivu  been  determined  on 
the  hearing  of  an  election  petition  nader  thi<  Act 
that  luch  person  waa  entitled  to  have  been  returned, 
aae  the  oEBcer  haring  lo  wilfully  delayed,  neglected, 
or  refuaed  duly  to  make  aach  return  at  his  election 
in  any  of  Her  MajeiCy'i  coorti  of  record  at  Weit- 
minater,  and  diall  recorer  double  the  damajges  he 
hM  anstuned  by  reowa  thereof,  together  with  foil 
coats  of  suit ;  provided  iuch  action  bo  commeneed 
within  one  year  after  the  commission  of  the  act  OD 
which  it  it  is  grenoded,  or  within  aix  months  after 
the  eoDclosion  of  the  trial  relating  to  luch  elec- 
tion." By  virtoe  of  thia  section  the  remedy  against 
the  returning  offlcer  was  by  action  for  recovery  of 
tiie  damage*.  Within  the  meaning  of  the  Act  no 
case  was  made  out  wliich  could  form  matter  for 
■  petition  against  the  returning  offlcer,  it  wa* 
<diarged  that  he  had  committed  tihe  misconduct  by 
hit  deputy,  and  he  was  in  a  position  analogoui  to 
that  of  a  captun  of  a  nan-of-war  and  not  respon- 
sible for  hit  deputy.  This  was  not  a  case  similar  to 
that  of  principal  and  agent.  ["Willbii,  J.  thought 
that  in  accordance  with  the  decisioo  of  Lord  Holt 
in  the  Pott-offiet  caan,  a  returning  offlcer  would 
not  be  considered  liable  for  the  miieooduct  of 
his  snbordinatM.]  He  referred  alio  to  sections 
51  &  62,  the  former  stating  that,  "Where  an 
dection  petition  under  this  Act  compluos  of  the 
conduct  of  a  returning  offlcer,  audi  returning  ofBcer 
ahall,  for  all  the  purposes  of  this  Act,  except  the 
admission  of  respondents  in  his  place,  be  deemed 
to  be  a  respondent ;"  and  the  latter  (sect.  53), 
autctiog  that  "A  petition  under  thia  Act  complain- 
ing of  no  return  may  be  presented  to  the  court,  and 
■lull  be  deemed  to  be  an  election  petition  within  the 
meaning  of  this  Act,  and  the  court  may  make  such 
order  tiiereon  aa  they  think  expedient  for  com- 
pelling a  return  to  be  made,  or  may  allow  auch 
petitiDii  to  be  heard  by  the  judge  in  manner  herein- 
odora  pruTlded  with  respect  to  ordinary  election 
pedtioni."  On  the  latter  section  he  contended  that 
the  only  petition  within  the  scope  and  parriew  of 
the  Act  which  could  bepre«ented  against  the  return- 
ing  offlcer  was  in  cases  where  he  made  no  return 
wbJtteTer,  and  if  he  was  liable  in  any  other  respect 
it  most  be  for  wilful  neglect  under  sect.  48.  There 
■WMt  only  one  paragraph  in  the  petition  charging  him 
perMoally  that  he  had  not  duly  and  indifferently 
made  a  return.  That  was  not  a  matter  for  petition, 
and  be  asked  to  be  allowed  to  demur.  It  appeared 
to  liim  (  Whtder)  that  in  a  caie  of  thia  kind,  as  the 
proceedings  under  this  statute  were  analogous  to 
proceedings  at  law,  that  the  petitiou,  so  far  at  it 
tdated  to  the  returning  offlcer,  was  open  to  demurrer. 
[Willis,  J.  expressed  his  concurrence  in  this,  and 
alao  in  the  construction  placed  upon  the  Act] 

J«>iK.— The  object  of  the  clauses  in  the  petition 
-which  allege  irregularity  and  negligence  in  the 
cmdoct  of  the  election  is  to  pnt  certain  vote*  in 
the  poll  books,  which  were  improperly  omitted. 
The  particulars  therefore  required  by  u>e  respon- 
dents are^  in  fact,  particulars  of  Totes  aought  to  be 
pat  on  by  their  opponents.  To  such  particulars 
tKo  respondents  are  not  entitled.  Beg.  Qeo.T,  which 
proTides  for  full  iufonnation  being  given  as  to  votes 
which  it  is  sought  to  strike  off,  makes  no  provision 
fovToteawlildiitifsoa^ttopnton.  If  ttw return- 
ing offlcer  is  notliablefor  the  misconduct  of  his  sub- 
DsdhutMi  ^LaaAj  he  ia  not  entitled  to  particulars  i  ~ 


allied  miacondnct  of  the  retuniiDg  ofBcer  in  the 


WiLLES,  J.  said  that  as  Martin,  B.  would  try  the 
petitiou  he  should  consult  him  upon  the  point, 
although  he  was  prepared  to  make  an  order  at  once 
for  particulars  within,  say,  six  days. 

MiKTiN,  B.  ahartly  after  arrived  at  chambers,  and 
concurred  in  the  view  taken  by  Willes,  J.  He  accord- 
ingly made  an  order  for  atringent  particulars  within 
aix  dayi,»uch  order  only  to  be  carried  out  in  the  event 
of  the  petitioners  continuing  the  proceedings  as  com- 
menced against  the  returning  officer,  and  not  to  be 
acted  upon  if  they  withdrew  the  personal  charges. 
Costs  to  be  paid  up  to  the  moment  of  such  with- 
drawal. He  declined  to  express  any  opinion  as  to 
the  liability  of  ft  returning  offlcer  for  the  misconduct 
of  hit  deputy. 

Agenta  for  the  respondent,  Boitiiu  and  Wgatt. 


STALEYBRIDGE  ELECTION   PETITION. 
(Before  Willbb,  J.) 

Pttilioa—TrrekvaHt  clauie— Application  lo  tlrite  out. 
for  Iht  etwrtyaBce  o/"  iio(«ri  lo  the  poS  it  an 


,  for  urhieA  ai 
I  offence  lohieh  can  bt  atlrgtd  in 
amidatt'i  rettini. 


Bat  an  application  lo  itrilx  ovt  the  clautt  alltging  lAa 
pagmtnt  toot  refuted,  tiie  petitioner  bein'j  hit  to  paf 
the  coitt  in  rupecl  of  it  at  tie  trial  thoHld  As  per- 

In  thiacasethepetition,  besides  charging  bribery, 
resting,  and  undue  influence  in  the  usual  form, 
contained  a  clause  which  alleged  that  the  respon- 
dent  by  himself,  and  others  on  his  behalf,  had  hired 
carriages  for  the  conveyance  of  voters  on  polling- 
day.    This  clause  it  was  sought  to  strike  out. 

JtiBK  argued  thatthedause  w 
'     prayer  of  the  petition.    '.  . 

A  the  People  Act  18G7,  s.  36,  the  paymeul 

^  money  on  account  of  he  conveyance  of  any 
voter  to  the  poll,  except  in  ertain  boroughs,  was  lo 
be  deemed  an  illegal  payment  within  the  meaning 
of  the  Corrupt  Practices  Act  183*.  Sect.  18  of  the 
Corrupt  Practices  Act  1954,  which  inflicted  a  spe- 
cific penalty  on  Illegal  payments,  was  repealed  by 
26  Vict.  c.  aa.  The  act  of  paying  money  for  con- 
veyance of  voters  was  now  simply  illegal,  and  might 
perhaps  be  the  subject  for  an  indictment,  but  it  did 
not  void  a  seat.  The  case  of  Coojier  v,  filade  did 
not  touch  the  point.  That  referred  only  to  a  con- 
ditional payment  for  travelling  expensei.  The 
prayer  of  the  petition  coold  not  be  amended,  to 
that  the  clause  mi^t  become  applicable  to  it,  as 
under  the  Parliamentary  Elections  Act  IBfiS,  a.  6, 
it  was  clear  a  petition  could  complain  of  nothing 
except  an  undue  election  or  an  undue  return. 

Chittf  appeared  for  the  petitioners. ; 


woft) 


Willes,  J.  said  he  fully  agreed  ir 
law  which  had  been  stated.  He  thought  the  oSenoe 
charged  was  only  a  subject  for  indictment.  The 
only  conceivable  case  of  conveyance  of  voters  void- 
ing a  seat  was  if  a  man  could  be  supposed  to  be 
bribed  by  a  ride  to  tlie  polL  In  the  present  case, 
however,  he  should  not  order  the  ctauxe  to  be  struck 
out  If  Uie  petitioner  persevered  witli.\\\a  »a.  ■^p^i- 
babilityhewouiahavfeVi^^  \,'na i»»\* -AH^ oa^"** 
trial,  whatever  liia  w-w  naftVx.  \«.     ^-   -^««S^ 


-^e.  iosi^^ 
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[Judges'  Ce. 


order  particulars  of  the  persons  from  whom  the 
carria^res  were  alleged  to  have  been  hired  to  be 
giTen. 

Agents :  Reed,  Phefps,  and  Sidt/wick ;  Baxter^  liose, 
and  Norton. 


(Before  Hanken,  J.) 

Witness  iU^Commission  to  examine — 31  jj-  32  Vict, 
c.  125,  8.  2. 

Order  made  for  commission  to  examine  witness  alleged 
to  be  dangerousljf  ill. 

In  the  matter  of  this  petition  Cldtttf  asked  for  an 
order  to  examine  bj  commission  a  witness  alleged 
in  an  afladavit,  by  his  medical  attendant,  to  be  in 
danger  of  immediate  death.  Another  affidavit  by 
the  petitioner  alleged  that  he  was  advised  and 
believed  that  the  witness  was  material. 

Jeune,  for  the  respondent,  contended  that  the 
judge  had  no  authority  to  grant  such  a  commission 
in  the  matter  of  an  election  petition.  The  election 
committees  had  never  had  power  to  examine  wit- 
nesses in  the  case  of  English  petitions  otherwise 
than  viva  voce..  This  appeared  from  the  Ipswich 
case,  B.  &  Aust.  2G1.  The  Parliamentary  Elections 
Act  18IJS,  while  it  contained  elaborate  enactments 
with  regard  to  witnesses,  made  no  provision  with 
respect  to  the  issue  of  a  commission.  This  showed 
that  the  Legislature  did  not  intend  witnesses  at 
election  petitions  to  be  examined  by  commission, 
because  the  old  Acts  which  allowed  the  issue  of 
commissions  to  Ireland  provided  in  great  detail  for 
their  composition  and  procedure.  The  section  of 
the  Parliamentary  Elections  Act  (sect.  2)  which  in- 
vested the  judges  with  the  same  authority  over  the 
proceedings  on  election  petitions,  as  over  ordinary 
civil  cases  did  not  authorise  a  commission  to  take 
evidence.  That  was  not  a  proceeding  in  an  election 
petition,  but  something  collateral  to  it.  In  any 
caae.  the  section  did  not  render  it  compulsory  on 
the  judges  to  direct  the  taking  of  evidence  in  a  way 
which,  however  suitable  in  the  case  of  private  civil 
suits,  was  not  appropriate  to  the  public  and,  in  some 
degree,  criminal  character  of  election  petitions. 

The  2nd  section  of  the  Act  is  in  these  words: 
''The  expression,  *the  court '  sliall,  for  the  purposes 
of  this  Act,  in  its  application  to  England,  mean  the 
Court  of  Common  Pleas  at  Westminster,  and  in 
its  application  to  Ireland  the  Court  of  Common 
Pleas  at  Dublin,  and  such  court  shall,  subject  to 
the  provisions  of  this  Act,  have  the  same  powers, 
jurisdiction,  and  authority,  with  reference  to  an 
election  petition  and  the  proceedings  thereon,  as 
it  would  have  if  such  petition  were  an  ordinary 
cause  within  their  jurisdiction.' 


»» 


Hannen,  J.  thought  that  under  this  section  he  had 
power  to  issue  a  commission.  The  UUdng  evidence 
was  a  proceeding  on  the  petition.  As  the  case 
appeared  urgent,  he  should  make  the  order.  The 
point  was  new,  and  his  decision  might  bo  reviewed 
hy  the  court. 


IIEREFORD  ELECTION  PETITION. 

(Before  Blackbusn,  J.) 

Election  petition — Law  and  fact— Severance  of  AUe- 
pations-^Special  oas^— Office  of  profit  wider  the 
Cromu 

In  a  petition  afrnnst  the  return  of  two  respondents  there 

were  allegations  ofbriberyy  treating,  and  intimidation, 

and  also  an  allegation  that  one  of  the  renj^ndents  teas 

difmiahfied  hy  reason  that  he  held  an  office  of  ptrfit 

9mkrtie  Crmm  : 


Held,  that  if  the  facts  could  be  agreed  vpon  andaaeciat 
case  stated  the  matter  of  laib  might  be  severed;  Imt 
that  otherwise  it  must  be  dealt  with  at  the  trial  in  the 
same  way  as  the  other  aBegations, 

Summons  adjourned  to  give  counsel  an  epportunity  of 
preparing  a  ^jtecial  case  for  tke  approval  of  the  judge. 

This  was  an  application  to  aeTcr  a  certain  alle- 
gation in  the  petition,  and  for  an  order  that  the 
matter  so  severed  might  be  tried  in  Loodoii. 

H.  James,  in  support  of  the  appUcation,  said  that 
the  ])etition  alleged  bribery,  treating;  and  intimida- 
tion, and  that  one  of  the  respondents  held  an  oOee 
of  pntflt  under  the  Crown.  These  were  entiicly 
distinct  allegations,  which  ought  to  conititate 
distinct  petitions.  The  respondent  for  whom  he 
appeared,  Mr.  Wylie,  had  been  a  lenrant  of  tte 
East  India  Company,  and,  as  his  Lordship  w» 
aware,  by  a  statute  passed  in  the  year  1S38 (21 4SS 
Vict,  c  lOG)  all  the  rights  and  powers  of  that  coa- 
pany  were  transferred  to  tiie  Grown.  He  shoald 
contend,  on  the  part  of  the  petitioner,  that  Mr. 
Wylie  was  thereby  a  holder  of  an  office  of  pralt 
created  subsequently  to  1705.  The  determinatiaa 
of  that  question  must  depend  upon  docoments  m. 
the  possession  of  the  East  India  Company,  which 
would  show  whether  this  was  a  new  office  or  whilhg 
the  company  made  the  same  i^ipointment  befon 
1 705.  It  was  evidently  a  pure  question  of  law,  but  tfas 
basis  of  the  decision  must  be  rested  upon  evidsnee 
to  be  produced  by  witnesses  living  in  Londoo.  TUi 
being  so,  it  would  be  inconvenient  to  take  the  matMr 
to  Hereford  for  triaL  [Blackbckv,  J. — How  cbd 
the  facts  be  ascertained  f]  Bir. Archibald  euuLUiiei 
with  me  in  the  A'ev  «Sdnrmeaje,  19  L.  T.  Rep.  N.  &SS8, 
that  he  and  I  should  agree  upon  the  facts,  bat  tte 
learned  judge  must  to  some  extent  bear  the  rsspoo- 
sibility.  If  the  two  iunes  went  down  togetherthos 
might  be  a  difficulty  as  to  costs.  [BuLCKBcaar,  J^— 
There  is  small  doubt  that  the  bnik  of  the 
woultl  bo  determined  as  a  general  rule  to  go 
ing  to  the  event.] 


G,  Browne  for  the  respondents,  said  the 
difficulty  was  in  determining  the  facts.  [Bjuacs* 
BURN,  J.— What  are  the  facts  ?]  That  I  nnderstaad 
is  not  agreed  upon.  I  am  tola  there  will  be  sods 
attempt  to  rely  upon  a  resignation.  The  facts  of 
that  resignation  I  believe  are  in  dispute. 

Jatnes, — It  is  quite  true  a  conunnnication  vsi 
made  cm  the  Saturday  before  the  election,  to  the 
East  India  Board,  and  it  is  partly  as  to  that  vs 
sliall  require  members  of  the  board.  It  is  clesrly 
more  convenient  that  the  trial  of  this  should  tshe 
place  in  London. 

Browne,— "Wq  might  go  down  and  try  the  corrqt 
practices,  and  adjourn  to  London  for  the  hearing  of 
the  other  allegation. 

Blackburn,  J. — It  would  be  more  oonvenieDt  If 
the  allegations  were  severed.  Would  it  nol  be 
better  to  adjourn  the  matter  for  a  time.  If  yoaflol 
no  difficulty  in  agreeing  on  a  special  case^  thai  d 
course  it  would  be  simple  andstiraigfatfofwardwwk. 
If  you  find  a  difficulty  I  do  not  know  whether  il 
would  be  desirable  to  let  it  go  on  for  trial,  or  icttle 
it  here.  If  it  is  not  made  a  special  case,  I  dnD 
have  to  inquire  into  it.  If  it  wcve  made  a  spedil 
case  it  would  be  just  as  if  it  were  oat  «  the 
petition. 

Adjourned  for  a  week  for  etmmMel  to  ueitk  tpudolfUMf 
if  possible. 
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THE  BOROUGH  OF  BELFAST  PETITION.Ca) 

2Ve«%,  JoM.  5,  18G9. 

(Before  Eeooh,  J.) 
Particulars — Evidence  subaequenthf  arising. 

The  parties  vriU  not  he  precluded  from  producing  evidence 
at  the  trial  of  cases  arising  after  the  giving  of  the 
particulars. 

This  was  a  motion  for  particulars  oa  the  part  of 
the  respondent. 

Butt,  Q.  C.  for  the  respondent. 

Maedonough,  Q.  C.  for  the  petitioners. 

Aiaedonough  said  that,  in  his  opinion,  the  affidavits 
of  conducting  agents  were  of  great  importance,  as 
•bowing  whether  bills  of  particulars  were  really 
necessary  or  not  Mr.  Moore,  the  solicitor  for  the 
petitioners,  stated  that  there  was,  in  his  opinion, 
a  JQSt  cause  for  the  petition  upon  its  merits ;  that 
he  had  under  examination  several  cases  of  alleged 
bribery  and  treating,  committed  in  Belfast,  on 
behalf  of,  or  by  the  agent  of  M^Clure ;  but  it  would 
greatly  embanass  him,  in  producing  eyidence  in 
toppOTt  of  the  petition,  if  he  were  prematurely 
called  upon  to  disclose  the  particulars  required  by 
the  motion  of  Mr.  M^Clure.  He  would,  however, 
mxpsfy  all  information  to  the  retpondents  which  the 
oourt  should  deem  necessary,  witnin  reasonable  and 
pn^er  time. 

Keooh,  J.  said  that  that  was  all  that  was  re- 
quired. He  only  wondered  that  the  motion  was 
at  aU  opposed.  In  ruling  upon  the  motion  he  said 
that  it  was  always  to  be  understood  in  those  cases, 
just  as  before  the  House  of  Commons,  that  parties 
would  not  be  excluded  from  giving  evidence  in  any 
cases  which  should  turn  up  before  the  trial  of  the 
petition,  and  that  it  would  be  the  duty  of  the  court 
to  investigate  all  such  cases.  His  liordship  then 
made  an  order  substantially  the  same  as  that  given 
by  him  in  the  case  of  the  motion  concerning  the 
Lottdonderry  petition  {supra"). 


ELECTION    PETITIONS. 

Beported  l^  F.  O.  Cbump.  Esq.,  Barriater-at-Law. 

BEWDLEY   ELECTION   PETITION. 
Jan.  19,  20,  21,  22,  23,  and  25,  1869. 

(Before  Blackbcen,  J.) 

Unpaid  agents — Introduction  by  of  candidate  to  voters 
— Sub-a^ts — Candidate's  renonsibitity  for  acts  of 
— Treating— Evidence — WaMiers—Enqihyment  of. 

It  is  not  necessary  that  an  agent  should  be  paid  in  order 
that  his  acts  should  affect  the  member*s  seat  : 

MekL,  thereforey  that  where  such  a  person  visited  certain 
voters,  and  made  appointments  for  them  to  see  the 
candidaie,  to  whom  he  subsequently  introduced  them, 
agency  was  established. 

IfCL  candidate  places  funds  in  the  hands  of  friends  and 
exercises  no  control  over  them  he  becomes  responsible, 
not  onhf  for  their  acts,  but  for  tlte  acts  of  agents 
whom  they  may  employ. 

A,  salaried  clerk  of  a  jterson  authorised  6y  the  candidate 
to  oondud  the  election  will  qffiBct  the  candidate  by  a 
eorruptaet. 

Trusting,  to  vitiaie  an  election,  nmsi  be  of  such  a  cha- 


(•) 


Iritk  Lmc  Timm  by  F.  O.  Cauxr,  Esq., 
Bunster^^Law. 


racter  that  those  who  are  treated  know  at  the  instance 
of  which  party  it  is  done. 

The  supply  of  even  a  small  quantity  of  meat  and  drink 
evidence  of  treating,  but  more  than  that  is  required 
to  make  out  a  corrupt  intention. 

Where  money  is  placed  in  the  hands  of  cm  agent,  and 
that  agent  expends  it  in  a  corrupt  manner,  that  is 
evidence  that  the  candidate  intended  that  it  should  be 
so  Client, 

The  employment  of  **  watchers"  is  not  illegal,  but  if  the 
watchers  are  voters  their  votes  are  rendered  void  by 
the  employmeTit,  although  not  paid. 

The  petition  in  this  case  charged  bribery,  treat- 
ing, and  intimidation. 

Stephen,  Q.C.,  Chandos,  Leigh,  and  Stitrge  appeared 
for  the  petitioners. 

Uiffard,  Q.C.,  and  Poland  for  the  sitting  member. 
Sir  K.  Glass. 

Evidence  was  given,  and  not  rebutted,  proving 
that  a  great  many  public-houses  in  which  existed 
what  are  called  "  free  and  easies,"  were  open  in  the 
town,  and  that  they  were  largely  frequented  by 
voters  who  obtained  drink  without  payment. 

Evidence  was  also  given,  and  not  rebutted,  prov* 
ing  that  a  large  number  of  persons  were  employed 
as  ''watchers,'*  or  in  other  words  paid  for  doing 
nothing.    One  of  these,  Thomas  Wood,  said : 

That  ho  waa  employed  at  the  reoent  election  on  bdhalf  of 
Sir  Bichard  Glaaa  aa  a  watcher.  He  waa  engaged  at  it  night 
and  day,  his  duties  boing  to  **  watch"  the  roters.  He  lived 
at  Bewdley  and  kept  a  pubUc-house,  but  waa  not  a  voter.  He 
waa  paid  &.  for  watching  ahortly  after  the  election  at  the 
Malt  Shovel,  which  waa  kept  by  Osman  Fountney.  The 
money  was  paid  by  a  man  who  wore  a  false  wig  and  a  mask. 
He  did  not  think  that  sum  sufficient,  and,  in  company  with 
other  disoontented'*  watchers,"  paid  a  visit  the  next  d^y  to 
Mr.  Acton  Pardee's  (agent  for  Sir  Bichard  Glass),  where 
they  lodged  a  complaint  against  the  smallness  of  remunera- 
tion made  them  by  the  man  in  the  mask.  The  consequence 
was  that  in  the  course  of  the  following  week  he  received 
another  6i.  from  William  Jackson.  Flaid  a  visit  by  request 
to  Mr.  Fardoe's  lawn  on  the  night  that  Sir  B.  GHass  first 
came  to  Bewdley.  He  was  asked  no  questions  at  the 
entrance,  but  on  getting  inside  Mrs.  Pardoe  aaked  Um  if 
he  was  **  fbr  Sir  Bichard  Glass  or  Mr.  Lloyd."  He  waa 
unable  to  answerthe  question,  as  he  had  had  no  idea  why  he 
was  invited.  On  going  to  the  lawn  he  found  a  table  and 
cloth,  and  those  present  were  supplied  with  beer,  bread  and 
cheese,  and  onions.  As  much  as  th«y  Uked  in  the  way  of 
beer  was  forthoomiag,  the  result  of  which  was  that  Sir  B. 
Glass  on  his  arrival  waa  received  with  cheering  and  firing  of 
cannon.  Was  one  of  those  present  at  a  free^md-eavy  held 
at  the  Bifleman  publio*house  at  WiUenhall  in  the  course  of 
October.  Beer  and  tobacco  were  supplied  gratuitously  for 
some  time,  until  "the  tap  was  stopped."  Did  not  know 
where  the  beer  came  from,  but  supposed  it  waa  fetched 
from  the  cellar.  Did  not  know  why  the  tap  was  stopped 
and  heard  nothing  said  about  it.  Had  visited  similar  free- 
and-easies  at  other  public-houses,  and  on  each  occasion  beer 
and  tobacco  were  supplied  gratuitously  to  the  company. 

Similar  evidence  was  given  by  a  large  number  of 
witnesses. 

On  the  question  of  unpaid  agency  and  introduc- 
tion of  voters,  Joseph  Rodgers,  in  cross-examination, 
said  that  he  visited  the  houses  of  a  good  many  of 
the  voters,  and  made  appointments  for  them  to  see 
Sir  Ridiard  Glass,  who,  at  fitting  times,  he  intro- 
duced. 

John  Acton  Pardoe,  solicitor  and  principal  paid 
agent  for  Sir  Richard  Glass  during  the  election,  said : 

That  he  believed  some  sort  of  entertainment  was  given 
when  Sir  Bichard  Glass  first  visited  the  borough,  but  he 
knew  nothing  about  it,  as  he  was  absent  from  home  at  the 
time,  and  it  was  arranged  by  Mrs.  Bszdoe.  The  entertain- 
nuent  was  not  by  any  means  an  expensive  one.  Had  re- 
ceived eooi.  from  Sir  Bichard  Glass,  lOOl.  for  the  purposes 
of  the  registration,  and  the  remainder  for  carrying  on  the 
election.  Did  not  Know  that  Us  clerk  Burnish  was  in  the 
hsAlt  of  ordering  diink  at  different  pablio-hooses,  and  that 
it  was  eonaamed  without  anv  payment  being  made.  Bumiah 
was  not  acting  for  him  in  tne  matter.  Had  not  expended 
a  singlB  penny  for  rtectioneering  miipossa  fUenlly.  Had 
nothxDg  to  do  with  the  employment  of  ttie  watchen. 

Mr.  Fudoe*«  cln)^  ^xxnsQi^  iNaMo^  ^QoiSw  N2ki^  ^^^xv.- 
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eervative  Working  Men's  AMOclation  was  formed  in 
the  borough  on  the  18th  August,  a  little  more  than 
a  month  after  Sir  Richard's  entry  into  Bewdley, 
and  of  that  association  he  was  appointed  secretary. 
The  objects  of  the  association  appeared  to  be  to 
further  and  maintain  Cunseryative  principles,  to 
attend  to  the  register,  and  generally  to  advance  the 
interests  of  the  Conservative  cause.  The  subscrip- 
tion of  the  ordinary  members  was  Id,  a  week,  and 
of  hon.  members  half  a  guinea  a  year,  but,  like 
other  similar  societies,  the  association  was  always 
ready  to  receive  donations,  and  Sir  Uichard,  among 
others,  was  credited  with  one  of  lOf.  At  the  meet- 
ing of  the  association  on  the  1 2th  October,  the 
following  resolution  was  adopted  and  entered  upon 
the  minutes  of  the  association : — 

'*  That  the  committee,  deeming  it  expedient  that  every 
effort  should  be  made  to  secure  the  return  of  Sir  Bichard 
Attwood  Glass  for  the  borough,  resolve  that  meetings 
should  be  held  on  Tuesdays  and  Fridiys  in  each  week 
during  the  election  for  the  purpose  of  voluntarily  aiding 
him  in  his  canvass,  and  that  the  place  of  meeting  be  ai>- 
pointed  from  time  to  time  by  the  committee." 

In  accordance  with  this  resolution  meetings  were 
held  at  dififcrent  times  at  the  public-houses  referred 
to  in  the  evidence  of  several  witnesses,  and  at  these 
*'  f  ree-and-easies  "  Burnish  ordered  beer  in  a  whole- 
sale manner,  the  beer  being  gratuitously  supplied  to 
allcomers,  members  of  the  association  having  the 
preference. 

Cross-examined : — 

The  cash  account  of  the  association  which  he  produced 
did  not  show  any  expenditure  on  account  of  these  enter- 
tainments.  The  reouon  of  this  was  that  the  bills  had  not 
yet  been  sent  in.  Witness  further  acknowledged  that  the 
meetings  were  not  confined  to  the  Tuesdavs  and  Fridays 
orisinaUy  fixed.  Had  paid  two  publicans'  bills,  one  of  37. 
and  the  other  of  41.  No  weekly  payments  had  been 
received  from  members  since  the  week  before  Christmas. 

[Blackburn,  J.  (looking  over  the  minutes  of  the 
jwsociation). — I  do  not  see  here,  in  the  minutes  of 
the  meeting  of  the  18th  October,  that  you  were  to 
hold  these  additional  meetings  in  public-houses.] 
No,  my  Lord ;  it  was  decided  afterwards.  [Black- 
burn, J. — I  do  not  see  that  you  account  liere  for 
money  paid  for  drink  at  these  meetings.]  No,  my 
Lord,  not  yet.  The  bills  have  not  come  in.  [Black- 
burn, J. — Then  you  ordered  all  this  quantity  of 
drink  at  these  places  without  asking  how  much  it 
came  to?]  Yes,  my  Lord.  [Blackburn,  J. — Then 
you  ordered  drink  at  large  upon  your  own  responsi- 
bility. You  tell  me  that  you  rely  for  the  means  of 
pa3ring  it  upon  the  funds  of  the  association  which 
nave  not  yet  come  in.    Is  that  so  ?]    Yes,  my  Lord. 

Gfffardf  in  replying  upon  the  evidence,  said,  that 
he  should  not  attempt  to  contend  that  Mr.  Ponloe 
had  not  committed  certain  actions  which  would 
greatly  imperil  Sir  Richard  Glass's  position  ;  but  he 
maintained  that  if  ^Ir.  Panloe,  through  weakness  of 
mind,  stupidity,  or  unwise  yielding  to  solicitations, 
liad  made  or  agreed  to  make  any  illegal  payments, 
irithout  corrupt  intention,  such  acts  of  Mr.  Pardee 
would  do  nothing  to  place  Sir  Richard  Glass's  seat 
in  jeopardy.  The  drinking  which  had  undoubtedly 
prevailed  in  the  borough  had  been,  though  probably 
unintentionally,  greatly  exaggerated  ;  for  the  nature 
of  the  evidence  would  lead  a  large  portion  of  the  pub- 
lic to  believe  that  tliere  was  much  more  drinking  in 
the  borough  than  really  had  prevailed.  [Black- 
burn, J.,  remarked  that  that  was  so,  but  that,  after 
making  every  allowance,  there  was  evidence  of  the 
consumption  of  an  immense  quantity  of  beer  at  the 
various  public-houses.  There  was,  however,  nothing 
in  the  evidence  to  show  that  Sir  Richard  Glass  had 
any  knowledge  personally  of  what  was  being  done 
in  this  direction.]  Though  the  fact  that  the  beer 
WM  ordered  by  a  person  who  was  in  the  employ  of 
Mr.  Fardoe  of  itself  appeared  to  be  very  B\x«p\do\ift, 


that  circumstance  alone  was  not  sufficient  to  vitiate 
the  election.    Ilad  those  who  managed  the  affairs 
of  this  election  intended  to  do  anything  that  would 
corrupt  the  voters,  the  last  person  that  they  would 
have  employed  for  the  purpose  was  the  clerk  of 
the  election  agent,  a  man  who  must  personally  be 
known  to  every  one  in  the  borough.      [Black- 
burn, J.,  reminded  the  learned  counsel  that  treat- 
ing,   to   vitiate  an  election,  most   be  of  such  t 
character  that  those  who  were  treated  knew  at 
the   instance  of   which  party  it  was  done.]     Is 
was  impossible  to  pretend  that  those  who  shared 
in    those    treats    were    not   aware   of   the  fact 
that  the   house  was  regarded  as  adhering  to  Sir 
Richard  Glass  or  Mr.  Lloyd,  as  the  case  might  be ; 
but  he  would  draw  attention  to  the  fact  that  the 
hospitalities  were  extended,  not  only  to  non-voten, 
from  whom  no  benefit  could  be  derived  by  either 
candidate,  but  also  the  supporters  of  Mr.  Lloyd, 
where  they  choose  to  present  themselves,  were  made 
welcome.    No  doubt  Mr.  Pardoe  was  liable  for  snch 
of  the  actions  of  his  clerk  as  would  come  within 
the  ordinary  scope  of  liis  dnties,  but  he  maintained 
that  that  respouiibility  would  cease  if  the  dert 
went  out  of  his  way  and  took  upon  himself  the 
conduct  of  aflfairs  for  which  all  reasonable  men 
would  say  he  ought  to  have  special  instmctioiit. 
Besides,  Mr.  Burnish  was  engaged  in  the  work  of  sn 
independent  association,  and,  though  employed  in 
the  cognate  capacity  of  clerk  to  Mr.  Pardoe,  he 
contended  that  the  election  acts  of  Burnish  for 
which  Mr.  Pardoe  was  responsible  must  be  coniiBed 
to  such  acts  as  could  reasonably  be  presumed  to  be 
within  the  scope  of  Burnish's  duties  as  clerk  to  Mr. 
Pardoe.    If  Mr.  Pardee's  connection  with  his  scti 
was  to  be  traced  beyond  that  point  specific  InstnK- 
tions  ought  to  be  shown,  and  it  was  evident  tin 
money  for  this  ale  was  not  supplied  by  Mr.  Pardoe: 
While  the  indiscretion  which  accompanied  maoj 
acts  committed  in  the  course  of  the  election  ooald 
not  be  overstated,  he  maintained  that  the  evidence 
contained  no  proof  that  any  of  the  acts  compltined 
of  were  actuated  by  corrupt  motives.    With  respect 
to  the  "  watchers,"  he  could  not  help  feeling  that  if 
the  practice  itself  was  absurd,  the  difference  betveea 
Mr.  Lloyd  and  Sir  Richard  Glass  in  this  respect  vii 
simply  one  of  degree,  inasmuch  as  the  expeoditue 
of    the  former  gentleman  under    this    head  hid 
amounted  to  QiL 

Stephen,  Q.C.,  having  replied,  and  having  alio, 
upon  an  intimation  from  his  lordship  that  enougli 
evidence  had  been  given  to  avoid  the  electiiA* 
abandoned  the  claim  to  the  seat. 

Blackburn,  J.,  exonerated  Sir  Richard  Glass  from 
personal  knowledge  of  corrupt  practices,  and  pio- 
ceedcd :  I  believe  that  he  intended  that  notkdng  ihooU 
be  done  which  should  have  the  effect  of  imperiUiagbis 
election.  But  Sir  Richard  Glass,  though  not  tiabk 
to  the  i)enaltics  which  attach  to  personal  participi- 
tion  or  knowledge  in  these  practices,  is,  Ukesi^ 
other  candidate,  liable  to  the  extent  of  losing  hi* 
seat  if  any  agent  authorised  to  act  on  his  behalf  his 
been  guilty  of  corrupt  practices.  As  to  what  con- 
stitutes an  agent  it  is  difllcult  to  lay  down  a  pcecise 
rule  which  would  be  ap|)licable  in  every  instance^ 
but  I  do  not  think  it  necessary  to  show  that  the 
person  acting  on  behalf  of  the  member  or  candidate, 
or  his  legally  appointed  agent,  was  paid,  or  that  it 
was  intended  that  he  should  be  paid.  I  ai^nheod 
that  when  there  is  evidence  given,  as  tfaeie  has  been 
in  this  case,  that  a  gentleman  visits  certain  voten 
and  makes  appointments  for  them  to  seeSirRiehird 
Glass,  and  subsequently  introduces  Sir  Biduud 
to  these  voters — ^I  take  it  that  this  evidence 
admissible  to  show  that  that  pertoQ  is  an  sgea 
\  axA  \2[i<&  ^^tiou  for  me  ultimately  to  oooiid 
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'would  be  whether  the  evidence  is  of  such  a  character 
ms  to  show  upon  the  whole  that  the  agency  was  such 
as  to  render  the  candidate  responsible  for  all  that 
he  might  do.  That,  I  apprehend,  will  be  the  point 
upon  which  judges  will  frequently  find  great 
difficulty.  In  each  case  the  judge  will  have  to  bring 
his  common  sense  to  bear  and  to  satisfy  himself  as 
to  whether  the  evidence  is  sufficient  or  not.  In  the 
present  case  I  feel  no  difficulty  whatever,  because  it 
18  clearly  proved  that  Sir  Uichard  Glass  deposited 
1100/.  altogether  in  the  hands  of  Mr.  Crowther  and 
Mr.  Pardee,  directing  them  in  his  letters — and  I  see 
no  reason  to  doubt  that  he  did  so  bona  fide  to  permit 
no  expenditure  that  was  not  honest  or  proper.  But 
beyond  this  he  exercised  no  personal  control  over 
the  expenditure,  and,  in  fact,  knew  nothing  of  the 
manner  in  which  the  money  was  being  expended. 
Upon  that  I  cannot  come  to  any  other  conclusion  than 
that  he  made  these  two  persons  his  agents,  and  that 
in  the  latitude  he  accorded  them  he  not  only  becomes 
responsible  for  their  acts,  but  for  the  acts  of  the  agents 
whom  they  employed,  though  with  those  agents  he 
may  not  have  come  into  contact,  and  may  have  known 
nothing  about  them.  Then  there  comes  the  ques- 
tion as  to  whether  corrupt  practices  have  been 
traced  to  those  agents  or  to  those  whom  they 
employed.  And,  first,  as  regards  treating,  which  is 
irpecially  dealt  with  by  the  17  &  18  Vict.  c.  102,  s.  4. 
Those  who  framed  the  Act  appear  to  have  intended 
that  it  should  comprehend  almost  everything  that 
can  by  any  possibility  happen  in  this  way  at  an 
election,  but  they  have  governed  it  all  by  the  word 
"corruptly."  The  interpretation  of  this  word,  as 
explained,  and  in  my  opinion  rightly  explained,  by 
Mr.  Justice  Willes,  is  not  "  wickedly,"  "  immorally," 
or  anything  of  the  sort,  but  embraces  such  conduct 
ms  it  was  evidently  the  intention  of  the  Legislature 
to  discountenance.  Where  it  is  shown  that  even 
the  smallest  quantity  of  meat  or  drink  is  supplied, 
that  is  of  course  admissible  as  evidence  of  treating, 
but  more  than  that  would  be  required  to  make  out 
m  corrupt  intention.  Each  individual  case  may  in 
itself  be  slight — a  mere  feather-weight  as  was  said 
by  Mr.  Giffard—but  all  taken  together  will  be  of 
importance  if  there  arc  many  such  cases.  If  an 
election  were  rendered  void  because  one  of  Mr. 
I>ank's  men,  for  instance,  was  shown  to  have  re- 
ceived a  shilling  to  drink  Sir  Richard  Glasses  health, 
great  injustice  might  be  inflicted  upon  a  candidate ; 
but  in  this  case  the  evidence  shows  that  nearly 
twenty  public-houses  were  habitually  kept  open, 
and  that  whoever  chose  to  present  himself  was  sup- 
plied with  drink.  Where  that  is  done  it  would  be  a 
perfect  mockery  to  suppose  that  it  was  done  without 
any  corrupt  intention.  Then  came  the  question 
whether  this  was  done  by  an  agent  for  whose  acts  Sir 
lUchard  Glass  is  responsible.  That  Burnish,  who  is 
Mr.  Pardee's  clerk,  ordered  this  drink  **  corruptly,"  is 
a  matter  about  which,  I  think,  there  can  be  no  ques- 
tion. But  was  Mr.  Pardee  cognisant  of  Burnish's 
proceedings  sufficiently  to  void  the  election  on  that 
acootmt  ?  I  have  no  hesitation  in  saying  that  the 
nature  of  Mr.  Pardoe's  connection  with  Sir  Richard 
Glass  not  solely  as  agent  for  the  settlement  of 
election  expenses,  but  as  engaged  in  the  conduct  of 
the  election,  is  such  as  to  render  Sir  Richard  Glass 
responsible  for  the  acts  of  those  who  were  employed 
by  Mr.  Pardee.  If  Burnish  had  ordered  all  this 
drink  with  the  intention  of  paying  for  it  out  of  his 
own  pocket,  it  would  have  been  otherwise ;  but  I 
think  that  it  is  impossible  to  believe  that  he  in- 
tended to  pay  for  it  out  of  his  own  pocket, 
or  out  of  the  funds  of  the  conservative  associa- 
ation,  and  that  he  did  mean  and  was  under- 
stood to  mean  by  those  who  supplied  the  drink  that 
payment  would  eventually  be  made  in  some  way 
through  Mr.  Pardee.  Mr.  Pardoe  does  not  seem 
to  bare  personally  paid  much  attention  to  those 


matters,  but  he  trusted  a  good  deal  to  his  son  and 
clerks.  Of  those  latter  Burnish  was  one,  and  it  is 
he  who  makes  out  a  list  of  the  watchers  and  man- 
ages the  affairs  at  the  public-houses,  and  there  is 
much  pertinency  in  the  remarks  of  Mr.  Stephen 
that  no  man  would  have  permitted  these  things  to 
be  done  by  his  salaried  clerk  if  he  had  not  been 
convinced  that  the  clerk  was  engaged  in  doing  that 
which  he  desired.  I  have  no  doubt  therefore  that 
Burnish,  being  so  employed  and  authorised  by  Mr. 
Pardoe,  was  an  agent  for  Sir  Richard  Glass,  and 
that  the  corrupt  treating  of  whioli  Burnish  is 
proved  to  have  been  guilty  is,  therefore,  also  proved 
against  Mr.  Pardoe.  This  is  a  matter  of  consider- 
able importance  to  these  gentlemen,  because  as  I 
shall  feel  it  my  duty  to  return  their  names  as 
having  been  guilty  of  corrupt  practices  they  will 
be  rendered  incapable  of  taking  part  in  election 
matters  for  seven  years  to  come.  How  far  the 
manner  in  which  the  election  returns  which  have 
been  made  out  will  bring  Sir  Richard  Glass,  Mr. 
Pardee,  acd  Mr.  Crowther  under  the  penalties  pro- 
vided for  an  omission  of  the  requirements  of  the 
statutes,  how  far  it  would  affect  the  publicans  who 
had  supplied  the  drink,  and  had  neglected  to  send 
in  their  accounts  within  the  stipulated  time,  are 
matters  for  ethers  to  settle.  I  can  only  say  that  if 
the  publicans  lose  the  money  they  expect  to  get  for 
the  entertainments  which  they  provided,  I,  for  one, 
should  not  regret  it.  It  is  quite  true  that  Sir 
Richard  Glass,  in  handing  over  money  to  Mr. 
Crowther,  and  in  placing  money  in  the  hands  of  a 
person  who  was  not  returned  as  his  agent  for 
electioneering  expenses,  has  infringed  the  Act  of 
ParUament.  I  cannot  in  the  slightest  degree  doubt 
that  where  a  fund  is  placed  in  the  hands  of  an 
agent,  and  that  agent  expends  the  money  in  a  cor- 
rupt manner,  that  that  is  evidence  to  show  that  the 
candidate  intended  that  it  should  have  been  so  spent. 
I  do  not  believe  that  at  any  corrupt  election  any  can- 
didate has  been  foolish  enough  ever  actually  to  say, 
*<  Spend  this  money  in  bribery."  But  in  tins  case  I 
do  not  think  there  has  been  any  evidence  to  show 
that  bribery  has  so  extensively  prevfdled  as  to 
render  Sir  Richard  Glass  personally  liable  to  the 
penalties  which  can  be  imposed  under  the  Act  of 
Parliament  for  this  offence.  It  is  plain  that 
accounts  which  ought  to  have  been  returned, 
have  been  omitted,  and  it  is  also  evident  that 
Mr.  Pardoe  knew  that  the  money  was  bestowed 
on  purposes  which  would  not  bear  the  light  of 
day.  There  is  another  matter — the  employment 
of  watchers.  The  evidence  adduced  before  me  at 
this  inquiry  leads  me  to  believe  that  it  has  been  the 
practice  in  Bewdley  to  pay  men  for  what  in  reality 
amounts  to  doing  nothing,  and  that  the  inhabitants 
of  the  borough  have  come  to  regard  these  payments 
as  perquisites  to  .which  they  are  entitled  at  election 
times.  This  has  been  done  more  extensively  on  the 
one  side  than  on  the  other,  but  it  appears  to  have 
prevailed  on  both.  The  practice  is  in  itself  a  very 
mischievous  one,  as  it  is  of  course— whether  voters 
or  non- voters  are  employed— calculated  to  influence 
the  result  of  an  election  ;  but  it  has  not  as  yet  been 
rendered  illegal  by  the  statute.  Then,  again,  the 
mere  employment  of  a  voter — whether  that  voter 
be  paid  or  not — renders  his  vote  void.  That  several 
voters  acted  as  watchers  in  the  expectation  of  being 
paid  for  their  services  there  can  be  no  doubt,  and  on 
a  scrutiny  their  votes  would  be  struck  off.  I  shall, 
however,  only  feel  justified  in  reporting  that  it  ex- 
tensively prevails,  but  I  trust  that  with  the  next 
contested  election  the  practice  will  be  discontinued. 
There  is  no  ground  for  its  being  maintained,  and 
though  not  directly  amounting  to  bribery,  it  has  a 
tendency  in  that  direction.  His  Lordship  then 
stated  that  he  must  consider  tlv^«^'\'ec«fe^»\v^^x««o% 
1  three  ot  lo\a  ^iwivi%  ^\ka  -ss^ifc  ^r»m«^  ^V\#es"«^ 


MAQISTEATEB*  OASBB, 


Pauixh'h  Ship  BuiLDuro  ConrASir  (>ppi.)  r,  Cuattob  (resp.') 


[Q.B. 


CODoectGd  with  bribery,  swl  uuncludnl  by  condemn- 
ing tbe  sitting  member  to  pay  all  ihe  coati  of  the 
inquiry,  except  those  connected  with  tlio  demand 
for  •  scratioy. 


Blij™t«»4£-lAW. 


Factan/ — Emptoyaent  afduidrtn — Iron  ih^iiUdaig. 
£y  the  Factories  Anti  provUioni  art  enacted  ajainat 
the  emphynKitl  of  duldrrn  under  a  certain  agt  fir 
mort  than  lix  and  a  halfhouri  ptr  day,  and  bi/  lecl.  3 
of  the  80  ^  81  Vict.  c.  103,  ((  is  enacted  that  the 
Kord  "Jbelory  "  iha/l  mean  (inler  a/r'o)  any  premiiei 
ia  teliicA  tltam,  voter,  or  oilier  mefhanieal  poufer  (i 
uted  Jot  moving  maehinery  emploi/td  in  lie  rnaav- 
factare  of  any  artie-la  of  metal,  not  bring  machinery. 
Upon  premitet  uted  for  iht  purpoit  of  baildiiig  iron 
ships,  a  boy  was  emplm/ed  ai  a  rivet  boy,  and  in  the 
department  mhere  he  tcorked  steam  and  machinerTf  leai 
tn  UH  far  evlting  and  shaping  iron  plates,  and  rivets 
were  italed  there  ; 

Held,  that  this  teas  a  factory  jcilhin  the  meaning  of  the 

Act! 
SemNe,  that  an  iron  sfiip  U  not  an  article  of  metal 

within  the  ueaaing  of  the  Act. 

This  vu  a  cose  stated  for  the  apmion  of  this 
court  upon  a  coniiclioa  by  justices  of  the  appel- 
lants under  the  SO  &  31  Vict.  c.  103  (the  Factory 
Acta  Extension  Act  18G7).  The  cose  vu  as  follows : 

This  case  hat  been  stated  far  Ibe  opinion  of  this 
honourable  Court  by  us,  the  undersigned,  William 
Anderson,  Thomas  Drevrett,  and  Drewett  Onnonde 
Drewctt,  Eiqrs,  three  of  her  Klajesty'i  Juelices  of 
the  Peace  for  the  county  of  Durham,  actiog  in  aud 
for  the  east  diTiston  of  the  Chester  Waid  in  the 
Mid  county,  in  pursoonce  of  the  statute  made  and 
passed  in  tJie  twenty  and  twenty-first  years  of  the 
leign  of  Her  MajeBty  Qneeu  Victoria,  a.  43,  being 
an  Act  to  improve  the  admiustration  of  the  law  so 
far  aa  respects  summary  proceedings  before  justice* 
«f  the  peace. 

On  tbe  lit  May  18G8  the  above  named  William 
Cbaytor,  hereinsiter  called  the  said  respondent, 
laid  information  in  due  form  of  law  before  John 


On  the  ISthday  of  Mayl868tbaMidint(innUkBi 
came  to  be  heard  before  us,  Wm.  Aiulerwin,  Tboi. 
Diewett  and  Urewett  Ormonde  Dreirell,  Esqi^  «s 
inch  justices  as  aforesaid,  at  SoBlh  Shields,  in  tbe 
it^,  when  both  pMUea  appcaMd  before  m, 


Emitted  the  age  and  employnkent  o.  —  _  . 
Smith  Kennedy  as  alleged  in  (he  infoniiKtiaa,  ui 
(hat  if  we  held  tbeii  works  to  be  ■  factoiT  within 
the  meaning  of  the  statntea,  which  they,  the 
appellants,  t^nied,  then  that  they  ought  ta  be  coo- 
ricted  by  us.  The  eridence  adduced  befoce  na  «u 
Chat  the  company  carry  on  very  large  wurki  all 
■itnate  in  the  paruh  of  Jarrow,  and  comprinoB  the 
business  of  blast  furnaces,  iron  roliing  nuU%  f 
building,  and  iron  shipbuilding  in  all  it 
The  whole  of  the  several  branchca  < 
sod  are  open  from  one  end  to  die  otbCTf  and  aie 
conflaed  within  one  common  bounduy  atteuD,  and 

maohiQery  is  used  tor  the  purpose  of  t^ 

and  in  each  department  more  thaa  flftT 
employed.  Smith  Kennedy,  the  child 
WM  employed  as  a  rivet  boy,  and  in  the 
where  he  worked  tteam  and  machinery  waa  in  ah 
[or  cutting  and  sharpening  iron  plate*,  and  rived 
were  heated  there.  The  manofactory  of  maehineiy 
does  not  go  on  there,  but  the  manufactory  of  a  ih^ 
does.  Both  the  [Jates  and  riveta  were  uaed  therai^ 
andalthough  Uie  works  consistedof  variooa  dei«rt- 
ments  which  might  of  course  have  been  carried  oo 
separately,  thoy  did  in  fact  form  one  trade  eatabli^ 
ment  of  the  same  company.  It  appears  tkst 
distinct    managers   are   em^yed,    that   i 


_  each  department,  and  each  department  d 
creditstheotherwithworkdone;  these aeooonls an 
afterwards  brought  into  one  statement,  and  ODa  divi- 
dend is  payable  in  respect  of  the  whole  of  the  weds. 
The  several  departments  could  be  divided  by  ixtth 
but  are  not  The  appellanta  use  iron  not  masa- 
Factuied  by  themselves,  and  they  sell  iron  from  thn 
furnace  and  from  their  rolling  mills ;  other  portiess 
of  the  iron  manufactured  by  ttiem  go  into  the  Ai|i 
built  by  them  oD  the  premises  in  qnoation;  bctt 
cast  and  wrought  iron  is  used  in  these  ships,  kit  As 
castings  are  notdone  in  the  shipbuilding  departmesL 
It  was  contended  for  the  appellants  that  that 
works  in  question  are  not  a  factory  within  lbs 
statute,  particularly  the  80  &  31  Vict,  c  103^  noM 
the  ground  that  a  ship  was  not  an  article  wiudH 
their  meaning.  It  was  said  that  the  statutes  woe 
not  ioCended  to  apply  to  iron  ship  building  ysidi 

_    _  ,  which  are  open  to  the  air,  and  where  such  a  laip 

Brodcrick  Dale,  Egq.,  one  of  Her  Majesty's  Justices    bulky  thing  as  a  ship  is  manufactured,  but  to  Its 


of  the  Peace  for  the  said  county  of  Durham,  acting 
in  and  for  the  said  east  division  of  Chester  Wud, 
in  the  said  county,  against  the  above-named 
Palmer's  Shipbuilding  and  Iron  Company,  Limited 
and  Reduced,  herein^ter  called  the  said  appellants, 
for  that  the  said  appellants  in  the  parish  of  Jarrow 
in  the  said  county  had  offended  against  the  Act 
made  in  the  7  Vict,  intituled  "  An  Act  to  amend  the 
Laws  relating  to  Labour  in  Factories  as  amended  by 
the  Act  made  in  tbe  18  &  UViat,  intituled' An  Act 
to  amend  the  Laws  relating  to  Labour  in  Factories,' 
and  by  the  Act  made  in  the  1G&  IT  Vict,  intituled 
'An  Act  further  lu  regulate  the  Employment  of 
Children  in  Factories,' "  forasmuch  as  they,  the  said 
appellants,  on  the  Sth  April  18GS,  at  the  parish 
aforesaid,  beiog  then  and  there  the  occupiers  of  a 
certain  shipbuuding  factory  within  the  said  parish, 
the  ssme  being  a  factory  within  the  true  intent 
and  meaning  of  the  said  first  recited  Act,  did 
employ  in  their  said  factory  a  certain  child  under 
the  age  of  eleven  years,  to  wit  Smith  Kennedy,  for 
more  than  aiz  and  a  half  hours  per  day,  contrary 
to  tbe  dlrecttons  contained  in  the  said  first  recited 


production  of  small  articles  in  confined  factories. 

The  admission  of  the  appellant*  having  with- 
drawn from  our  consideratiou  all  queations  emft 
whether  tbe  appellant's  premise*  are  a  factor  lod 
one  trade  establishment  within  the  atatntn,  and 
also  that  articles  of  metal  have  been  made  then  bf 
steam  power,  we  thereupon  convicted  tbe  ^pdlsBB 
in  a  penalty  of  SOi.  and  costs. 

And  the  appellants  being  dissatisfied  with  ear 
determination  upon  tbe  hearing  of  the  said  iatv- 
uiation  as  being  erroneous  in  point  of  law,  haveypoN 
suont  to  sect.  2  of  the  said  statute  (SO  «  3)  ntf. 
c.  43),  duly  applied  to  us  in  writing  to  Mate  *d1 
sign  a  case  setting  forth  the  facts,  and  the  nWld 
of  such  our  determination  aa  aforesaid,  tor  tbe 
opinico  of  this  court,  and  hath  duly  entered  into 
a  recognisance  as  required  by  the  sud  statnla  in 
that  behalf. 

Therefore  we  the  said  justices,  in  compliance 
with  the  said  application  and  the  proviuoa*  <d  tb* 
said  statute,  do  hereby  state  and  sign  thia  case. 

If  this  houourable  coort  should  be  of  apiniK 
that  the  appellant's  premises  in  qncstion  an  not  ■ 
\lB£Vat]  -svthin  Uw  meaning  of  the  itatBtn^  then 
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the  said  conriction  should  be  quashed,  or  the  infor- 
mation dismissed;  but  if  the  court  should  be  of 
opinion  that  the  said  conyiction  was  right  in  point 
of  law,  then  the  same  should  stand. 

Given  under  our  hands  this  23rd  May,  1868,  at 
South  Shields,  in  the  county  aforesaid. 

(Signed)         Wm.  Anderson. 

T.  Drbwbtt  Drewett. 
Drewett  O.  Drewett. 

The  8rd  section  of  the  Factory  Acts  Extension 
Act  1867  (30  &  31  Vict.  c.  103)  in  the  inter- 
pretation  clause  enacts  that,  *'  Factory  shall  mean 
(inter  alia)  any  premises  in  which  steam,  water,  or 
other  mechanical  power  is  used  for  moying  ma- 
chinery employed  in  the  manufacture  of  machinery, 
or  in  the  manufacture  of  any  article  of  metal  not 
being  machinery,"  and  by  subsection  7  it  includes 
''any  premises,  whether  adjoining  or  separate,  in 
!lhe  same  occupation,  situate  in  the  same  city,  town, 
parish  or  place  and  constituting  one  trade  establish- 
ment in  or  within  the  precincts  of  which  '*  fifty  or 
more  persons  are  employed  in  any  manufacturing 
process." 

By  the  7  &  8  Vict.  c.  15,  and  subsequennt 
amending  Acts,  no  child  under  a  certain  age  can  be 
employed  in  a  factory  for  more  than  six  and  a  half 
hours  a  day. 

Mellishj  Q.  C.  (Beresford  with  him)  appeared  for 
the  appellaiits.  This  is  not  a  factory  within  the 
meaning  of  the  statute.  The  building  of  a  ship  is  not 
a  manufacture.  We  do  not  say  ^*we  manufacture  a 
■hip,*'  but  "  we  build  a  ship,"  nor  do  we  call  a  ship 
"  an  article."  A  ship  is,  therefore,  neither  manu- 
factured nor  is  it  *'  an  article,"  so  as  to  come  within 
the  definition  of  the  Act.  Nor  does  it  matter  that 
the  premises  where  the  boy  was  employed  is 
m  distinct  department  if  it  was  in  connection  with 
the  main  purpose  of  the  establishment,  the  seventh 
diyision  of  the  third  paragraph  causing  distinct  pre- 
mises under  certain  circumstances  to  form  a  part  of 
one  and  the  same  manufactory.  All  the  manufac- 
tures necessary  for  the  general  purpose  are  carried 
on  in  different  places,  but  they  nevertheless  consti- 
tate  one  factory,  and  a  shipbuilding  factory  is  not 
named  in  the  statute  as  it  would  have  been  if 
intended  to  be  included. 

The  AUornof'Genend  {Archibald  with  him). — ^A 
riiip  is  certain^  an  article,  and  being  of  iron  is  '*  an 
article  of  metal."  [Cockburn,  C.  J.— The  word 
**  article  "  is  to  be  taken  in  a  sort  of  shopkeeping 
aeose,  such  as  are  expose^  for  sale,  and  can  hu^y 
indade  a  ship.]  It  is  hardly  necessary  to  contend 
that  it  is.  The  case,  however,  is  clearly  brought 
within  the  5th  sub-section  of  the  3rd  section,  which 
inclndes  "any  premises  in  which  steam,  water, 
or  other  mechsinical  power  is  used  for  moving 
machinery  employed  in  the  manufacture  of  ma- 
machinery,  or  in  the  manufacture  of  any  article  of 
metal  not  being  machinery."  Here  the  boy  was 
employed  as  a  rivet  boy,  and  in  the  department 
where  he  worked  steam  and  machinery  were  in  use 
for  cutting  and  shaping  iron  plates,  and  rivets 
were  heated  there. 

CoGKBUBH,  C.J. — ^I  think  that  is  sufiScient;  the 
heating  of  rivets  brings  the  case  within  the  section, 
and  judgment  mutt  be  for  the  respondent. 

Judgment  for  the  respondent* 

Attorneys  for  the  appellant,  Shvm  and  Crosaman. 

Attorney  for  the  respondent,  The  SoUdtor  to  th$ 
TVeamry, 


Saturday,  Jan.  23,  1860. 
Reg.  r.  Russell. 

Clerk  of  the  peace — Removal  of  sessions — Reviewing 

dedsionof 

By  1  Wn^M.  c.  21,  5.  6,  it  is  enacted  that  if  the  clerk 
of  the  peace  shall  misdemean  himself  in  his  office,  and 
a  complaint  and  charae  in  writina  of  such  misde- 
meanor shall  be  exhibited  against  him  to  the  justices 
in  sessions,  the  said  justices  mag,  on  examination  and 
due  proof  thereof,  openly  in  the  said  sessions  suspend 
or  discharge  him  from  the  said  office : 

Held,  that  upon  a  complaint  duly  made,  the  sessions  have 
full  Jurisdiction  to  decide  it,  and  that  this  court  will 
not  review  their  decision,  even  though  it  be  suggested 
that  the  decision  was  cotne  to  upon  evidence  wholly 
insufficient  to  support  such  complainL 

This  was  a  special  verdict  upon  a  trial  of  a  quo 
warranto  information  against  Mr.  Francis  Russeli, 
at  the  instance  of  the  relator,  Mr.  Henry  Atkinson 
Wildes,  for  exercising  the  office  of  clerk  of  the 
peace  for  the  county  of  Kent. 

The  quo  warranto  information  set  out  that  the  said 
Francis  Russell  had  used  and  exercised  the  office  of 
clerk  of  the  peace  for  the  county  of  Kent  without 
any  legal  warrant.    To  this  the  defendant  pleaded 
that  the  said  H.  A.  Wildes  had  been  the  clerk  of 
the  peace  for  the  said  county,  and  that,  on  the  4tii 
April  1865,  a  complaint  and  charge  in  writing  of 
having  misdemeaned  himself  in  the  execution  of  his 
office  were  duly  exhibited  against  him.    That  on 
such  day,  being  the  day  of   the  holding  of  the 
quarter    sessions,   such    sessions  were    adjourned 
successively  to  the  23rd  May,  when  the  said  com- 
plaint and  charge  having  been  entered  into,  and  due 
proof  given  thereof,  an  order  was  made  sotting  out 
that  at  such  sessions  a  complaint  had  been  made  by 
L.  D.  Wigan,  treasurer  of  the  county,  and  exhibited 
before  the  justices,  which  complaint  alleged  that 
on  the  19th  of  the  previous  January,  the  annual 
general  sessions  were  held,  the  justices  in  open 
court,  and  in  the  ordinary  course  of  business,  ordered 
that  the  sum  of  169/.  I65.  6d,  then  due  and  payable 
out  of  the  county  rates  to  one  Frederick  Scudamore 
for  professional  services  rendered  as  an  attorney, 
and  money  paid  on  account  of  the  general  business 
of  the  said  county,  should  be  paid  to  the  said 
Frederick  Scudamore  by  the  said  L.  D.  Wigan,  as 
treasurer.    That  it  then  was  the  duty  of  the  said 
H.  A.  Wildes,  as  such  clerk  of  the  peace,  to  enter 
and  record  such  order  on  the  minutes  and  proceed- 
ings of  such  court ;  and  that  the  said  H.  A.  Wildes 
continuously  down  to  the  time  of  the  making  of 
such  order,  unlawfully,  wilfully,  wrongfully,  inali- 
ciously,  and  contumaciously,  and  in  breacm  of  his 
duties,  and  without  reasonable  excuse,  or  just  or 
lawful  cause,  and  actuated  by  imprpper  motives, 
refused,  and  continued  to  refuse,  to  enter  and  record 
the  said  order  of  the  said  court,  and  so  had  mis- 
demeaned  himself  in  the  execution  of   his   said 
office.    And  also  that  after  such  8essions,|namdy  at 
an  adjournment  on  the  13th  March  1865,  the  said 
justices  ordered  him,  the  said  H.  A.  Wildes,  to  enter 
and  record  on  the  minutes  and  proceedings  of  the 
court  the  said  order  for  the  payment  of  the  said 
sum  of  IGdL  IGs.ed;  but  that, in  breach  of  his  duty, 
he  unlawfully  &c.,  absolutely  refused  to  obey  the 
said  order,  and  so  had  misdemeaned  himself  in  the 
execution  of  his  office.    And  also  that  it  was  his 
duty  after  the  justices  had  verbally  ordered  pay- 
ment to  be  made  by  the  treasurer  to  the  said  F. 
Scudamore,  of  the  said  sum  of  169iL  16s.  Gd,  to 
draw  up  on  papet,  and  sign  and  cause  to  be  delivered 
to  the  said  treasurer  a  formal  order  or  certificate 
ordering  and  authorising  the  said  tc^ssosst  \f^  ^SFI 
the  said  aum  to  tHaa  «ai<\lS  .^\L^asQS«aM^^^'w&^ 
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H.  A.  Wildes  unlawfully,  &c.,  neglected  and  refused 
to  draw  up  and  sign  and  deliver  any  such  order  or 
certificate,  and  so  had  misdemeaned  himself.  And 
that  on  the  said  28rd  May  1865,  the  parties  appeared, 
and  that  upon  examination  of  the  complaint  and 
charge  in  open  court,  and  full  hearing  of  the  wit- 
nesses, and  upon  hearing  the  said  H.  A.  Wildes  hy 
his  counsel,  the  justices  adjudged  and  found  that  the 
said  complaint  and  charges,  and  all  and  every  the 
allegations,  &c.,  had  been  duly  proved  and  were 
true,  and  that  the  said  H.  A.  Wildes  had  been  duly 
proved  to  be  guilty  of  the  several  misdemeanors  in 
the  execution  of  his  said  office  ;  and  the  said  justices 
did  thereupon  in  open  court,  on  account  of  the  said 
misdemeanors  and  each  of  them,  discharge  the  said 
H.  A.  Wildes  from  his  said  office  of  clerk  of  the 
peace,  pursuant  to  the  statute  in  such  case  made 
and  provided,  and  he  was  discharged  accordingly, 
and  that  the  office  became  void,  that  thereupon 
Lord  Sydney,  the  autos  rotulorumj  appointed  the 
Baid  Francis  Russell  to  be  the  clerk  of  the  peace  for 
the  said  county  of  Kent. 

To  this  plea  the  relator  replied  that  there  was  not 
before  or  at  the  said  court  of  general  quarter 
sessions  holden  on  the  23rd  of  May  18G5  such  or 
juiy  proof  or  evidence  of  the  said  complaint  and 
charges  in  writing  or  any  or  either  of  them  pur- 
suant to  the  statute  in  that  behalf  in  manner  and 
form  as  the  said  F.  Russell,  in  his  said  plea,  had 
alleged. 

The  case  having  come  on  for  trial,  it  was  agreed 
by  the  parties  that  the  facts  should  be  turned  into 
a  special  verdict,  it  being  also  agreed  that  in  order 
to  obviate  the  necessity  of  amending  the  replica- 
tion no  other  objection  should  be  raised  on  the 
information  except  that  specified  in  the  rule  nisi 
for  the  said  information,  which  was  to  the  effect 
that  there  was  no  evidence  before  the  justices  who 
made  the  order  for  the  discharge  or  dismissal  of  the 
said  H.  A.  Wildes,  tliat  he  had  absolutely  and  contu- 
maciously refused,  as  alleged  in  the  said  complaint 
and  charges.  The  special  verdict  found  that  at  the 
court  of  general  quarter  sessions,  held  on  the  23rd 
May,  18G5,  on  the  hearing  and  examination  of 
the  complaint  and  charges  against  the  said  H.  A. 
Wildes,  there  was  given  iu  evidence  in  support 
thereof  a  report  of  a  committee  of  justices  called 
the  Finance  Committee,  of  the  12th  Jan.  18G4,  in 
which  (i'/iter  alia)  they  call  attention  to  certain 
transportation  fees  received  by  the  clerk  of  the  peace, 
and  asking  for  power  to  take  proceedings  therein. 
That  subsequently  they  were  ordered  to  take  pro- 
ceedings therein.  That  ultimately  the  question  of 
the  right  of  the  clerk  of  the  peace  to  certain  trans- 

S>rtation  fees  came  before  the  Court  of  Queen's 
ench,  when  the  court  held  that  such  fees  were  in- 
cluded in  his  salary.  The  verdict  also  set  out  that  at 
the  sessions  held  on  the  lOth  Jan.  ISOri,  a  document 
was  put  in  by  the  Finance  Committee,  that  is  to 
say,  a  bill  of  cliarges  of  Frederick  Scudamore 
against  the  justices  of  the  county  of  Kent,  which 
was  in  the  following  words : 

'*  The  Justices  of  Kent 

"  To  Frederick  Scudamore. 
"Professional  services  rendered  and  £  s,  (L 
money  paid  on  account  of  the  general 
business  of  the  county  from  23rd  Nov. 
18G3,  to  2nd  Dec.  18G4,  the  particulars 
of  which  have  been  delivered  to  the 
Finance  Committee  and    approved   by 

them"        169  16    6 

which  bill  was  marked  on  the  back  of  the  same 
with  the  initials  of  two  justices,  members  of  the 
said  Finance  Committee,  and  with  the  words  "seen 
and  allowed."  The  verdict  then  set  out  a  letter 
from  H.  A.  Wildes  to  Lord  Romney,  dated  the  24th 
Jmil  1863,  in  which  he  calls  his  attention  to  the 


to  the  court  in  the  usual  manner,  but  only  a  short 
note  of  the  purport  of  the  bill,  and  giving  Ids 
reasons  for  inferring  that  a  considerable  portion  of 
the  amount  had  arisen  from  measures  adopted  by 
the  Finance  Committee  without  legal  authority, 
and  in  opposition  to  the  letter  and  spirit  of  the  Act 
regulating  charges  upon  the  county  rate,  and  stating 
that  he  considered  it  his  duty  not  to  enter  on  the 
proceedings  of  the  court  such  order,  bat  to  report 
to  the  next  court  of  general  sessions  upon  the  sub- 
ject.   To  this  he  received  a  reply  from  Mr.  Scuda- 
more, stating  that  Lord  Romney  had  handed  hit 
letter  to  him ;  and,  in  reply,  he  b^ged  to  state  that 
his  bill  having  been  specially  brought  under  the 
notice  of    the  court,  and  signed  by  three  justices 
present  in  the  usual  way,  the  order  forjiayment  was 
regularly  made,  and  he  was  duected  by  his  lordship 
to   request  that  it  might  be  recorded.     To  this 
II.  A.  Wildes  replied  that,  for  the  reasons  stated  in  his 
letter  to  Lord  Uomney,  he  considered  he  should  be 
acting  contrary  to  his  duty  in  recording  the  order 
alluded  to,  and  must  therefore  decline  to  do  so,  but 
report  to  the  court  on  the  subject.    The  verdict 
then  set  out  a  report,  in  writing,  read  by  the  said 
II.  A.  AVildes  to  the  court  of  annual  general  sessioiis 
of  the  peace  on  the  13th  March  1805,  wherein  he 
justifies  his  conduct  in  declining  to  enter  the  order 
in  question,  the  conclusion  of  which  report  is  in 
these  words  :  "  For  these  reasons  I  consider  that  in 
my  capacity  of  clerk  of  the  peace,  as  a  responnble 
public  officer,  and  a  component  pa^  of  this  court,  I 
should  be  acting  contrary  to  my  duty  if  I  were,  by 
any  act  or  acquiescence,  to  be    iustrumental  in 
giving  effect  to  an  order  so  clearly  illegal,  and  thtf 
I  should  be  morally,  and  indeed  legally,  responnble 
for  my  misconduct  in  so  acting  in  opposition  to  the 
clearly  defined   terms  of  an  Act    of    Pariiamrat 
passed  for  the  express  purpose  of  prohibiting  nA 
practices  and  such  orders  being  made.    I  therefore 
submit  to  the  court  that  I  have  taken  the  oa|y 
course  which  I  could  legally  and  with  propriety 
liave   adopted  in   treating   this    order   as  ilkgil 
and  void,  and  in  bringing  before  this  court,  to 
its  serious    consideration,  a  subject  of  so  mock 
importance  as  affecting  the  propriety  and  legality 
of  the  iiroceedings  of  this  court,  the  powers  sf 
sumed  and  exercised  by  the  Finance  Committee^ 
and  the  due  and  legal  appropriation  of  the  county 
rates."    The  sjpeciid  verdict  then  set  out  an  order 
made  at  the  said  sessions  holden  on  the  13th  Maicb, 
which  after  setting  out  the  before-mentioned  corre- 
spondence, ordered  that  it  be  referred  to  the  Finance 
Committee  to  take  such  measures  as  they  shonU 
think  right  in  respect  to  the  refusal  by  the  clerk  of 
the  peace  to  enter  on  the  proceedings  of  the  court 
an  order  made  by  the  last  court  for  the  payment  of 
the  said  bill,  and  that  the  said  report  of  the  deric 
of  the  i)eace  be  handed  by  him   to  the  Finance 
Committee.  It  also  set  out  a  letter  from  the  coun^ 
treasurer  to  Mr.  II.  A.  Wildes,  requesting  him  to 
hand  to  him  the  order  of  the  court  nMde  oo  tbe 
loth  Jan.  for  payment  of  Mr.  Scudamore*s  bill  of 
IGO/.  UU,  iUL,  and  Mr.  Wildes'  reply  thereto,  in  which 
he  said  he  had  already  rei)orted  to  the  court  that 
he  had  declined  treating  that  order  as  a  valid  order 
on  the  ground  of  its  illegality,  and  consequently  he 
could  not  give  a  certificate  of  the  order  which  he 
considered  did  not  legally  exist.    It  also  set  <mt  a 
complaint  and  charges  in  writing  against  the  svd 
H.  A.  Wildes  of  his  having  mimlemeaned  himsdf 
in  the  execution  of  his  said  office  of  clerk  of  the 
peace  exhibited  against  him  by  the  treasurer  of  the 
said  county  to  the  justices  at  the  court  of  genenl 
quarter  sessions,  held  on  the  4th  April  1863,  and 
referred  to  an  order  of  sessions  made  thereapoa  as 
set  out  in  the  plea  therein.    It  also  set  out  a  report 
of  tlie  Finance  Committee  to  the  tessions  held  as 
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under  the  order  of  the  court  of  the  liith  March, 
they  had  taken  the  opinion  of  counsel  on  the  subject 
of  the  refusal  of  the  clerk  of  the  peace  to  enter  on 
the  proceedings  of  the  court  the  order  made  on  the 
10th  Jan.  for  payment  of  the  county  solicitor's 
bill,  and  in  acconlance  therewith  they  had  com- 
municated with  the  county  treasurer,  who  had 
preferred  a  complaint  against  the  clerk  of  the  peace 
to  the  court  of  quarter  sessions.  The  special 
Terdict  then  set  out  an  order  of  the  quarter  sessioDS 
directin]?  the  Finance  Committee  to  proceed,  and 
also  a  letter  from  Mr.  W.  A.  Wildes  to  Lord 
Komney,  in  which  he  suggested  that  the  memo- 
nndum  of  the  bill  might  be  treated  as  the  bill 
itself,  and  so  dispensing  with  the  delivery  of  the 
actual  bill  itself,  subject  to  the  confirmation  of  the 
court  at  the  next  adjournment,  together  with  a  draft 
form  of  such  proposed  order. 

The  special  verdict  then  proceeded  to  state  that 
after  the  said  documents  had  been  read  in  evidence 
before  the  court  of  general  quarter  sessions  held  on 
the  23rd  May  1865,  John  Henry  Turner  was  called 
and  sworn  as  a  witness  on  the  part  of  the  prosecutor 
of  the  said  complaint  and  charge,  and  gave  evidence. 
The  material  portion  of  his  evidence  was  as  follows : 
^All  county  bills  are  sent  to  the  Finance  Com- 
mittee,  when  approved  by  them,  are  marked  by  the 
initials  of  any  two  members,  presented  to  the  coun 
with  a  report  of  the  committee,  then  signed  in  court 
at  *■  seen  and  allowed'  by  three  justices.  They  were 
then  handed  to  the  treasurer  at  the  breaking  up  of 
the  court  by  the  clerk  of  the  peace,  with  his  know- 
ledge for  payment.  He  paid  them.  He  pays  them 
in  anticipation  of  the  orders.  It  usually  takes  the 
clerk  of  the  peace  from  a  fortnight  to  three  weeks 
to  prepare  the  orders.  The  treasurer  takes  these 
bills  and  pays  them,  hands  them  back  to  the  clerk 
of  the  peace,  when  he  requires  them,  in  about  a 
fortnight  afterwards.  He  then  prepares  the  formal 
orders  to  the  treasurer,  and  they  arc  his  vouchers. 
Hie  chairman  always  puts  it  to  the  court  whether 
these  bills  shall  be  paid.  I  remember  the  court  of 
the  10th  Jan. ;  the  same  course  was  pursued  then. 
Amongst  the  bills  handed  over  there  was  that  of 
lir.  Scudamore,  and  it  was  paid  the  next  day  by  the 
treasurer,  and  it  was  afterwards  sent  in  with  others 
to  the  clerk  of  the  peace  for  an  order,  but  he  did  not 
make  out  any  order  for  it." 

The  verdict  then  set  out  his  cross-examina- 
tion at  the  instance  of  Mr.  H.  A.  Wildes,  and 
the  evidence  of  a  Mr.  Frederick  Walmsley,  who 
was  present  at  the  hearing  of  such  complaint  and 
charges,  and  was  examined  as  a  witness,  the  mate- 
rial portion  of  his  evidence  being  as  follows :  "I  am 
the  reporter  of  the  South-Eastern  Gazette,  and  in  the 
discharge  of  my  duty  I  attended  the  court  on  the 
13th  March,  and  took  a  note  of  the  proceedings," 
(he  identified  a  report  which  appeared  in  the  al^ve 
paper  of  the  14th  March  as  being  correct).  *'  The 
Eflurl  of  Romney  was  in  the  chair.  I  heard  on  that 
occasion  what  the  Earl  of  Romney  said  as  chairman 
respecting  the  order  of  the  court.  The  chairman 
said  to  the  clerk  of  the  peace  (addressing  him)  *  I 
understand  you  still  refuse  to  enter  tluit  order?' 
Hie  clerk  of  the  peace  replied,  *  Yes.* "  The  verdict 
then  set  out  the  cross-examination  and  re-examina- 
tion of  the  witness,  and  it  concluded  thus.  **  But 
irhether  or  not  upon  the  whole  matter  aforesaid,  by 
the  jurors  aforesaid  in  form  aforesaid,  found  there 
was  before  or  at  the  said  court  of  general  quarter 
sessions  of  the  peace,  holden  on  the  said  23rd  day  of 
BCay  I860,  such  proof  or  evidence  of  the  complaint 
aod  charges  in  writing,  or  any  or  either  of  them, 
pursuant  to  the  statute  in  that  behalf  in  manner 
aod  form,  as  the  said  Francis  Russell  hath  in  his 
plea  alleged,  the  jurors  aforesaid  are  altogether 
iniorant,  and  therefore  they  pray  the  advice  of  Her 
Majesty's  Conrt  of  Queen's  Bench  and  if  upon  the 


whole  matter  aforesaid  it  shall  seem  to  the  said 
court  that  there  was  before  or  at  the  said  court  of 
general  quarter  sessions  of  the  peace  holden  on  the 
said  23rd  day  of  May  18C5,  such  proof  or  evidence  of 
the  said  complaint  and  charges  in  writing,  or  any  or 
either  of  them,  pursuant  to  the  statute  in  that 
behalf,  in  manner  and  form  as  the  said  Francis 
Russell  hath  in  his  said  plea  alleged,  then  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say  that  there 
was  before  and  at  the  said  court  of  general  quarter 
sessions  of  the  peace  holden  on  the  23rd  May 
18C5,  such  proof  or  evidence  of  the  complaint  and 
charges  in  writing.  But  if  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  court  that  there  was 
not  before  or  at  the  said  court  of  general  quarter 
sessions  of  the  peace,  holden  on  the  said  23rd  May 
18G5,  such  proof  or  evidence  of  the  said  complaint 
and  charges  in  writing,  or  any  or  either  of  them, 
pursuant  to  the  statute  in  that  behalf,  then  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  say  that 
there  was  not  before  or  at  the  said  court  of  general 
quarter  sessions  of  the  peace  holden  on  the  23rd 
day  of  May  18G5,  such  proof  or  evidence  of  the  said 
complaint  and  charges  in  writing,  or  any  or  either 
of  them,  pursuant  to  the  statute  in  that  behalf  in 
manner  and  form,  as  the  said  Francis  Russell  hath 
in  his  said  plea^illeged." 

By  the  1  Will.  &  M.  c.  21,  s.  6,  it  is  enacted 
that  if  the  clerk  of  the  peace  shall  misdemean 
himself  in  his  office,  and  a  complaint  and  charge 
in  writing  of  such  misdemeanor  shall  be  exhibited 
against  him  to  the  justices  in  sessions,  the  said 
justices  may,  on  examination  and  due  proof  thereof, 
openly  in  the  said  sessions,  suspend  or  discharge 
him  from  the  said  office. 

M,  Cfiatnbertt,  Q.C.  (Gates  with  him)  appeared  for 
Mr.  Wildes,  the  relator.  Mr.  Wildes  was  justified 
in  not  obeying  the  order  of  the  quarter  sessions  on 
the  lOth  Jan.  to  enter  the  bill  of  costs  of  the 
county  solicitor,  Mr.  Scudamore,  when  he  found 
that  it  was  not  in  such  a  form  as  by  the  law  and 
practice  was  required,  and  in  referring  the  matter 
to  a  future  sessions  as  he  did  by  his  report  upon  the 
subject.  There  is  no  finding  that  he  absolutely 
refused  to  enter  the  order,  nor  was  there  any.  The 
clerk  of  the  peace  is  much  more  than  the  mere 
clerk  of  the  justices ;  he  is  in  fact  a  component  part 
of  the  court  itself;  he  is  appointed  to  assist  and 
advise  the  court,  and  this  is  very  important  when 
the  nature  of  his  conduct  is  considered.  When  the 
question  is  referred  to  the  Finance  Committee  his 
report  is  given  to  them  for  consideration,  and  after 
they  have  made  their  report  to  the  sessions  no  order 
is  made  upon  him  to  enter  the  order  in  question. 
On  the  23rd  May,  when  the  charge  against  him  was 
heard,  it  seems  to  have  been  assumed  that  there 
had  been  a  refusal  on  his  part  There  were  three 
charges  against  him,  and  the  justices  hold  that  they 
have  been  proved,  and  discharge  him  from  his 
office.  There  was  no  refusal  on  his  part  at  any 
time  to  enter  the  order  for  the  payment  of  Mr. 
Scudamore's  bill  of  costs.  None  took  place  on  the 
10th  Jan.  when  the  order  for  payment  was  made,, 
for  he  afterwards  wrote  a  letter  to  Lord  Romney,  in 
which  he  calls  his  attention  to  the  irregularity  in 
the  order  (as  it  was  his  duty  to  do),  and  speaks 
of  his  intention  to  submit  the  matter  to  a  future 
court.  On  the  13th  March  no  order  is  made.  If  it 
was  intended  to  make  him  responsible  for  what  then 
took  place  the  sessions  should  then  have  made  an 
order  in  express  terms  ;  all  that  then  takes  place  is 
a  question  put  by  Lord  Romney  to  Mr.  Wildes  of 
'*  I  understand  you  still  refuse  to  enter  that  order  '* 
and  his  reply  of  "  Yes,"  which  merely  means  that 
he  abides  by  the  reasons  he  had  given  in  his  report* 
There  is  then  no  order  of  the  sessions  directing  Kixsv 
to  enter  the  order  \  but.  \ika  ^^Xa.^'gl  \At^\ftTt&^v> 
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the  Finance  Committee,  and  his  report  of  the 
snbject  is  referred  with  it  to  them.  There  is,  there- 
fore, no  absolute  refusal  to  enter  the  order.  He 
sees  a  bill  amongst  those  which  are  ordered  to  be 
paid  wliich  he  conceives  to  be  irregular,  whereupon 
he  writes  to  Lord  Romncy,  as  chairman  of  the 
quarter  sessions,  calling  his  attention  to  the  fact, 
and  stating  that  he  will  report  to  the  next  sessions 
upon  the  subject,  which  he  accordingly  does.  He  is 
then  asked  if  he  still  refuses  to  enter  the  order, 
and  having  had  no  fresh  directions  upon  the  subject, 
and  his  report  not  having  been  considered,  he  says 
that  he  does.  The  subject  is  then  referred  to  the 
Finance  Committee  with  his  report,  and  proceedings 
are  taken  against  him  for  misdcmeaning  himself  in 
his  office  in  contumaciously  refusing  to  enter  the 
order,  and  it  is  found  that  he  had  done  so,  when  in 
fact  he  was  never  after  he  made  his  report  required 
to  enter  the  order,  and  so  had  not  refused. 

Stilish,  Q.  C.  (^rcA(6a/</ with  him).— The  question 
is  not  whether  or  not  there  was  an  al)solute  refusal 
to  enter  the  order,  but  whether  or  not  there  was 
any  evidence  of  refusal  before  the  justices  ?  for  if 
there  was  any  such  evidence,  however  slight,  this 
court  will  not  interfere  with  their  decision.  The 
sessions  were  not  only  the  judges  of  the  fact,  but 
ih^  were  also  the  judges  of  the  law  whether  tl)e 
facts  were  such  as  to  raise  the  inference  that  a 
refusal  took  place.  The  distinction  must  be  ob- 
served between  error  of  judgment  on  the  part  of 
the  justices,  and  a  want  of  jurisdiction,  for  the 
court  will  only  interfere  in  the  latter  case.  The 
true  rule  is — if  such  facts  happen  as  give  the  court 
jurisdiction  to  enter  upon  the  inquiry,  and  nothing 
occurs  in  the  course  of  the  inquiry  to  interfere 
with  their  jurisdiction,  and  they  are  rightly  entitled 
to  go  on  and  pronounce  a  decision,  sudi  decision  is 
conclusive  both  as  to  the  law  and  the  facts.  In 
this  case  when  it  was  before  the  Court  of  Common 
Fleas  in  another  shape,  that  court  held  that  the 
decision  of  the  quarter  sessions  was  final  and  con- 
clusive. In  Wildes  Y.Russell,  L.  Rep.  I  C.  P.  722, 
it  was  held  that  the  justices  in  quarter  sessions, 
being  a  competent  tribunal  to  hear  and  determine 
the  charge,  and,  having  determined  it,  this  court 
could  not  question  the  propriety  of  their  decision. 
If  it  be  put  upon  the  ground  of  a  want  of  evidence, 
it  may  be  met  by  showing  that  there  was,  in  fact, 
evidence  of  a  refusal.  The  whole  proceedings  after 
the  sessions  of  the  10th  of  January  show  a  disposition 
on  Mr.  Wildes'  part  to  resist  the  entering  of  the  order. 
The  <iuestion  is,  was  there  any  evidence  ?  If  so,  the 
court  will  assume  that  it  was  sufficient.  [CocKitcRy, 
C.  J.  It  seems  that  it  was  the  practice  of  the  county 
quarter  sessions  to  file  all  bills  that  the  ratepayers 
may  have  access  to  them.  Now  it  cannot  be  well 
said  that  a  bill  such  as  Mr.  Scudamore*s  in  a  general 
form  was  satisfactory.  It  may  be  that  the  quatrer 
sessions  thought  otherwise,  but  it  was  quite  within 
the  province  of  the  clerk  of  the  peace  to  call  their 
attention  to  the  irregularity,  and  it  certainly  does 
not  follow  that  he  knew  it  applied  to  business  in 
which  he  was  personally  interested.]  But  it  was 
nevertheless  his  duty  to  obey  the  court,  and  the 
question  is,  was  there  not  evidence  that  he  wilfully 
refused  ?  It  was  for  the  quarter  sessions  to  decide 
what  was  his  motive.  The  letter  to  Lord  Ronmey 
was  evidence  of  a  refusal.  Then  there  is  the  chair-' 
man's  question  to  him,  **I  understand  you  still 
refuse  to  enter  that  order?**  He  answers  "Yes," 
without  any  explanation  or  qualification.  It  was 
for  the  sessions  to  decide  ui)on  the  weight  of  the 
evidence.  It  is  said  that  there  was  no  order  made 
on  the  l<3th  of  March ;  there  certainly  was  an  implied 
one,  and  it  is  quite  sufficient  that  it  was  verbal  or 
implied.  The  particularity  of  an  indictment  is 
not  required.    But  it  U  clear  that  he  disobeyed  the 


order  of  the  10th  of  January.  [EUnrES,  J.— 
Suppose  the  justices  had  altc^gether  refused  to 
hear  the  clerk  of  the  peace,  and  Imd  given  judgment 
behind  his  back  ?]  That  would  have  been  a  fraud 
and  a  violation  of  the  course  of  joBtioe,  for  whid 
this  court  would  interfere.  The  principle  Is  weD 
laid  down  in  the  Duchess  of  Kingston's  caaty  30  Hoir. 
St.  Tr.  355.  If  the  justices  have  acted  within  thdr 
jurisdiction,  their  determination  cannot  be  im- 
peached. The  cases  upon  this  point  are  very  nume- 
rous, and  are  to  be  found  in 

R.  V.  BoUon,  1  Q.  B.  66 ; 

Jt.  V.  Grxuidcm,  1  Cowp.  315 ; 

Kemp  V.  Neville,  10  C.  B.  552 ; 

R.  V.  Cheshire,  8  A.  A  E.  398 ; 

R.  V.  Hopirood,  19  L.  J.  197,  M.  C. ; 

Robinson  v.  Lenaghan,  2  Ex.  334 ; 

Coftan  V.  Wilson,  3  M.  ft  W.  411 : 

R.  V.  8t,  Peter  in  Barionron-Humber,  21  L.  J.  23 
M.  C; 

AldrUlge  v.  Harries,  2  B.  ft  A.  395. 

M,  Chambers,  Q.  C,  in  reply.— The  cases  cited 
apply  only  to  summary  convictions  or  con- 
victions under  special  Acts  of  Paruament.  The 
common  law  jurisdiction  of  this  court  to  enf<»ce  the 
due  administration  of  justice  in  inferior  courts 
remains 

1  Chit.  Crim.  L.  675 ; 

Hawk.  P.  C,  b.  2,  s.  9. 
If  this  case  had  gone  to  a  jury  they  must  hara 
found  that  there  was  no  contumacious  refnssL  Tint 
only  questions  for  this  court  are  those  set  ont  at  the 
conclusion  of  the  special  verdict,  namely,  whether 
there  was  or  was  not  before  the  quarter  sesiioDi, 
held  on  the  23rd  May,  proof  or  evidence  of  the  slid 
complaint  and  charges  in  manner  and  form  as  the 
said  Francis  Russell  has  in  his  plea  alleged.  Kov, 
in  his  plea,  it  is  alleged  that  Mr.  Wildes  "  nalav- 
fuUy,  wilfully,  vrrongfully,  malicioasly,  and  oonttt- 
maciously,  and  in  breach  of  the  duties  of  his  laid 
office  of  clerk  of  the  peace,  and  without  reasoDsUe 
excuse  or  just  or  lawful  cause,  and  actuated  bf 
improper  motives,  refused  and  continued  to  refoie 
to  enter  and  rcconi  the  said  order.**  It  is  therefon 
for  this  court  to  say  whether  there  was  evidence  of 
that.  There  was  no  evidence  upon  which  a  joiy 
could  act  in  finding  Mr.  Wildes  guilty  under  the 
act  of  1  Will.  &  M.  c  21.  There  is  no  evidence  of  si 
absolute  refusal  to  enter  the  order.  His  corre- 
spondence with  Lord  Ronmey,  as  it  was  not  in 
sessions,  is  immaterial  otherwise  than  as  it  shows  hs 
was  acting  bond  Jide,  and  had  reason  on  his  side. 
The  ref us^  to  give  the  treasurer  a  certificate,  which 
is  one  of  the  grounds  of  complaint,  was  accom- 
panied with  a  substantial  reason,  and  it  was  only  s 
qualified  refusal.  There  was,  in  fact,  no  evidence 
upon  which  any  body  of  persons  ought  to  hats 
acted,  which  is  really  the  question  submitted  by  dui 
special  verdict. 

CocKBURy,  C.  J.— The  discussion  of  this  case  bj 
the  learned  counsel  on  each  side  has  been  so  ex- 
haustive that  I  don't  think  we  shall  derive  soy 
advantage  by  further  considering  the  qoestioo. 
It  appears  that  a  quo  warranto  information  haring 
been  filed  against  Mr.  Russell  to  show  cann 
by  what  authority  he  exercised  the  ofllce  of  cksk 
of  the  peace  for  the  county  of  Kent,  a  return  it 
made  that  a  charge  had  been  preferred  against  Mr. 
Wildes,  the  former  clerk  of  the  peace,  for  havii^ 
misconducted  himself  in  his  office  in  respect  of  hi 
refusal  to  record  an  order  which  it  was  incuDbent 
on  him  to  have  recorded,  and  tliat  the  coort  of 
quarter  sessions,  having  competent  iurisdictioo  ts 
inquire  into  the  matter,  found  that  he  had  so  mis- 
conducted himself  and  therefore  diachsTjeed  hi* 
from  his  office,  and  that  the  oUtoe  of  derk  of  ths 
,  peace  being  therefore  vacant,  Mr.  Buisell  was  ip* 
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d  to  it.  Now  the  facts  beioGr  trayened,  and 
lae  being  gone  to  trial,  it  comos  before  us 
a  special  verdict,  and  we  are  bound  by  the 
f  of  that  yerdict.  Now  two  grounds  are 
on  the  part  of  the  defendant,  for  which  the 
ire  prayed  to  giye  him  judgment.  First,  that 
oarter  sessions  haying  had  full  power  to 
siu  the  charge,  that  is,  haying  jurisdiction, 
lying  received  evidence  with  reference  to  such 
S  and  heard  the  parties  and  having  pro- 
ed  judgment,  it  is  not  competent  to  this  court 
lew  that  judgment.    Secondly,  that  if  compe- 

>  inquire  into  the  facts  alleged,  there  is  suffi- 
»  support  their  decision.  \Vlth  regard  to  the 
uestion,  I  am  brought  to  the  conclusion  that 
urt  of  quarter  sessions  had  competent  juris- 

I  to  inquire  into  the  matter.  The  Act  of 
S  gives  that  jurisdiction.  But  we  are  never- 
!  entitled  to  see  whether  or  not  the  complaint 
amounts  to  a  misdemeanor,  and  I  quite  agree 
it  does  amount  to  a  misdemeanor.  Sup- 
r  that  Mr.  Wildes  was  merely  actuated 
desire  to  correct  an  irregularity  in  the 
-dings  of  the  court  of  quarter  sessions, 
rtainly  would  have  been  justified  in  with- 
g  the  recording  of  the  order  until  the 
of  the  sessions  had  been  taken  upon  the 
t.  But  if  he  determined  from  the  outset 
e  would  not  obey  the  order  of  the  sessions, 
f  upon  directions  from  the  sessions  he  still 
ered  in  his  resolution  not  to  record  the  order, 
[uite  sure  that  no  one  can  consider  that  refusal 
erwise  than  an  offence,  and  that  his  flying  in 
ce  of  the  court  is  a  misdemeanor  in  his  office, 
ears,  therefore,  that  an  offence  was  charged 

gave  the  quarter  sessions  jurisdiction  to 
e.  Well,  then,  what  takes  place  ?  There  is 
■espondence  between  Mr.  Wildes  and  Lord 
iy.  Then  we  have  another  court  of  quarter 
IS,  at  which  that  correspondence,  together 
,  report  from  Mr.  Wildes  is  read,  and  he  is 
skeid  if  he  still  declines  to  record  the  order 
le  expresses  himself  by  the  word  ^^Yes." 
lot  but  think  that  that  was  evidence  going 
issue  then  before  the  court.  Without  saying 
er  I  think  that  was  evidence  sufficient  to 
It  his  removal  from  his  office,  it  seems  to  me 
lie  question  is  presented  as  to  whether  this 
lias  jurisdiction  to  inquire  into  the  conduct 

court  below.  The  principle  upon  which  this 
acts  in  reviewing  the  decisions  of  inferior 
als  is  perfectly  well  established  with  reference 
raiary  convictions.  If  this  court  finds  that 
itices  below  have  jurisdiction  oyer  the  matter,  it 
>t  inquire  into  the  force  of  the  evidence  upon 
Uie  judgment  of  the  court  below  has  been 
id,  unless  indeed  it  should  appear  that  in  the 

of  the  inquiry  something  has  occurred  which 

>  the  very  essence  of  natural  justice — as  if  the 
ts  had  refused  to  hear  the  party,  in  which 
e  should  say  that  it  is  such  a  departure  from 
iper  course  of  justice  that  we  would  interfere 
vent  it.  Now  we  are  bound  to  apply  the 
*ule  to  the  decision  of  a  court  of  record,  and 
yre  when  we  find  that  the  subject  matter  of 
>roplaint  was  within  their  jurisdiction,  and 

II  the  requirements  are  complied  with,  we 
i  interfere  merely  because  we  may  not  be 
)d  with  their  decision.  In  some  respects,  no 
this  case  differs  from  the  case  as  it  came 
the  consideration  of  the  Court  of  Common 

In  that  case  Mr  Wildes  brought  his  action 
rver  the  fees  of  the  office.  The  answer  was, 
e  not  in  office,  and  the  court  said,  we  cannot 
$  whether  your  removal  from  office  was 
ible  or  not ;  but  as  regards  the  main  question,, 
bound  to  say  here  that  we  cannot  inquire 
T  Mr.  Russell  has  been  properly  appointed  to 


the  office.  I  think  this  case  is  governed  by 
principle  and  rules  applicable  to  proceedings  before 
justices  upon  summary  convictions,  and  that  as  the 
quarter  sessions  had  jurisdiction,  and  the  proceed- 
ings were  reg^ar,  we  cannot  interfere.  I  feel  bound 
in  justice  to  say,  after  having  heard  counsel  very 
fully  upon  the  subject,  and  after  the  most  careful 
consideration,  that  I  can  come  to  no  other  conclusion 
than  that  Mr.  Wildes  did  absolutely  refuse  to  record 
the  order.  In  the  earlier  proceedings  he  may  simply 
have  intended  to  call  the  attention  of  the  justices 
to  what  he  may  have  considered  as  an  irregularity, 
although  perhaps  he  was  even  then  inspired  by  a 
spirit  of  opposition :  but  when  we  come  to  what 
takes  place  on  the  13th  of  March,  the  matter  assumes 
a  very  different  aspect.  He  makes  a  report  which 
is  read,  and  which  is  capable  of  a  twofold  con- 
struction, and  I  would  put,  if  I  could,  a  mild 
construction  upon  his  conduct.  But  we  must  see 
what  passes  in  open  court.  Lord  Bomney  asks 
him,  <*Do  you  still  refuse  to  enter  that  order?** 
He  answers,  "I  do,"  without  any  qualification. 
He  does  not  say,  **I  do  unless  you  require  me 
me  to  do  so.  Then  there  is  another  cireumstance 
which  Mr.  Mellish  pointed  out.  The  court  comes 
to  a  resolution  that  it  shall  be  referred  to  the 
Finance  Committee  to  determine  what  steps  should 
be  tfdcen  upon  his  refusal  to  enter  the  order.  Mr. 
Wildes  records  under  his  own  hand  his  refusal,  and 
without  any  qualification.  I  cannot  but  think  that 
the  conclusion  which  the  quarter  sessions  arrived  at 
was  a  just  one,  and  that  it  was  clear  that  he  would 
not  record  the  order,  and  that  he  was  therefore 
guilty  not  only  of  a  very  sad  mistake,  but  that  he 
did  commit  a  misdemeanor  in  his  office.  Whether, 
considering  his  long  services,  his  readiness  to 
record  the  order  at  last  ought  to  have  influenced 
the  justices  is  not  for  us  to  determine ;  we  have  to 
decide  this  question  as  a  matter  of  law  only ;  and 
we  hold  therefore  that  this  plea  is  sufficient,  and 
that  there  must  be  judgment  for  the  defendant, 
though  I  must  say  I  come  to  that  conclusion  not 
without  some  regret. 

Haknen,  J. — ^It  is  unnecessary  for  me  to  add  more 
than  that  I  perfectly  concur  in  my  Lord's  judgment. 
The  quarter  sessions  had  jurisdiction  to  inquire, 
and  were  competent  to  dedde.  But  if  it  were 
wiUiin  our  province  to  reconsider  their  decision,  I 
should  certahdy  say  that  there  yras  sufficient  evi- 
dence to  induce  me  to  come  to  the  same  conclusion. 

Hatss,  J<— I  entirely  concur. 

Judgment  for  the  defendant. 

Attorney  for  the  defendant,  George  Smith,  5,  South- 
ampton<*buildings.         

Wedneadag,  Jan.  27, 1869. 

HioonraoK  (app.)  v,  Haflbt  (resp.). 

Minee'-Summarg  conviction  for  dieobegina  apedal  ruka 
—Evidence— 23  f-  24  Vict.  c.  151. 

Bg  the  Mines  Inspection  Act  (23  ^  24  Vict,  e,  151),  it 
is  by  sect,  11  enacted  that  special  rules  sfiaU  he 
established  in  everg  mine  within  the  Act,  and  bg  sect,  22 
a  penaltg  is  imposed  vpon  workpeople  emphtfid  in  such 
mines  who  neglect  or  wilfuUg  violate  ang  of  such 
special  ruks,  Bg  rule  11  of  the  ^cial  rules  in  force 
in  the  pruent  ease^  everg  charter^Tnasterj  underlooker, 
manager^  or  other  person,  upon  emploging  any  workman, 
was  to  deliver  to  him  a  copg  of  such  rules;  andbg 
rule  84  tf  was  provided  that  *'  Everg  workman  is  «ii- 
gaged  subfeet  to  these  ruks,  and  shall  observe  the  same 
OM  abide  bg  the  consequences  of  neglecting  them,  and 
shedl  receive  a  copg  thereof ^from  the  manager,  charter^ 
master,  or  other  person  mtvi  nw^  fSK^ioi^  wmX"     "U^o^ 
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an  informmation  uwltr  s^t,  22  against  the  appellant 
for  distobeying  the  orders  of  the  respondent^  who  was  the 
charter^master  under  whose  control  the  appelant  was, 
contrary  to  the  rules^  there  was  no  evidence  that  a  copy 
of  the  said  rvles  had  been  given  to  the  appellant ;  and 
tt  was  contended  that  the  delivery  of  a  copy  of  such 
rules  was  a  condition  precedent  to  the  respondent's 
riffht  to  enforce  tliem.  The  justices  having  convicted 
tlie  appellant. 

Held,  that  they  were  warranted  by  law  in  so  doing. 

This  is  acas43  fltatctl  by  the  undersigned  justices 
of  the  peace  in  sii\i\  for  the  borough  of  Wenlock,  in 
the  county  of  Sjilop,  pursuant  to  the  stat.  20  &  21 
Vict.  c.  43,  upon  a  conviction  of  the  appellant. 

At  a  petty  session  holden  at  Ironbridge,  in  and 
for  the  borough  of  Wenlock,  in  the  county  of  Salop, 
on  the  l!>th  ^Iay  18C8,  an  information  was  laid  by 
the  aboTenamed  William  Ilopley  (hereinafter  called 
the  respondent)  against  the  above-named  Thomas 
Higginson  (hereinafter  called  the  appellant),  for 
that  he,  the  said  appellant,  on  the  25th  March  I8(]8, 
at  the  parish  of  Madley,  in  the  said  borough,  did 
disobey  the  orders  of  the  said  William  Hopley  (the 
respondentX  he  being  the  charter-master,  under 
whose  control  the  said  appellant  then  was,  contrary 
to  the  rules  to  be  observed  in  the  Shropshire  colliery 
and  iron  stone  mines,  and  pursuant  to  Uie  statute  in 
such  case  made  and  provided  (23  &  24  Vict.  c. 
151). 

We,  the  said  justices,  having  duly  heard  the 
matter  of  the  said  information,  convicted  the  said 
appellant  of  the  offence  charged,  and  he,  being  dis- 
satisfied with  our  determination  as  being  erroneous 
in  point  of  law,  has,  in  pursuance  to  sect.  2  of  20 
&  21  Vict.  c.  43,  duly  applied  to  us  to  state  and  sign 
a  case  setting  forth  the  facts  and  the  grounds  of 
such  our  determination  as  aforesaid  for  the  opinion 
of  this  court,  and  we  do  hereby  state  and  sign  the 
foUowiag  esse  and  facts  accordingly.  The  23  & 
24  Vict.  s.  11,  provides  for  the  establishment  and 
observance  in  every  coal  mine  of  special  rules 
for  the  conduct  and  guidance  of  the  persons  acting 
in  the  management  of  such  coal  mines,  and  of  aU 
persons  employed  in  or  about  the  same. 

By  sect.  15  it  is  enacted  that  for  the  purpose  of 
making  known  the  general  rules  and  special  rules 
to  all  persons  employed  in  or  about  each  coal  mine, 
colliery,  or  ironstone  mine,  the  owner  or  agent 
thereof  shall  cause  the  general  rules  and  the  special 
rules  for  such  coal  mine,  &c.,  to  be  painted  on  a 
board,  or  printed  upon  paper  to  be  pasted  thereon, 
and  shall  cause  such  board  to  be  hung  up  or  iLflixed 
on  some  conspicuous  part  of  the  principal  office  or 
place  of  business  at  the  coal  mine,  and  at  the  place 
where  the  men  are  paid ;  and  the  general  rules  and 
special  rules  so  painted  or  printed  and  hung  up, 
shall  be  renewed  and  restored  with  ail  reasonable 
dispatch  as  often  as  the  same  or  any  part  thereof 
may  be  defaced,  obliterated,  or  destroyed,  and  a 
printed  copy  of  such  general  and  special  rules  shall 
be  supplied  to  all  persons  employed  in  and  about 
the  same  who  shall  apply  for  such  copy.  Sect.  22 
imposes  a  penalty  of  not  exceeding  2/.  on  any 
person  Mother  than  an  owner,  agent,  or  viewer)  for 
the  neglect  or  wilful  violation  of  any  of  the  special 
rules.  By  the  IGth  of  the  special  rules  to  be  obser^-ed 
in  the  colliery  in  which  the  respondent  and  appel- 
lant were  employed,  every  charter-master,  under- 
looker,  manager,  or  other  person  upon  employing 
any  workman  shall  deliver  to  him  a  copy  of  these 
mfei. 

By  the  84th  of  such  special  rules,  every  workman 
is  engaged  subject  to  these  rules,  and  shall  observe 
the  same  and  abide  the  consequences  of  neglecting 
them,  and  shall  receive  a  copy  thereof  from  the 
manager,  charter-master,  or  other  person  who  may 
eogMge  him ;  and  his  commencing  to  work  after 


receiving  a  copy  shall  be  considered  as  an  agree- 
ment equally  binding  on  the  owner  and  himself. 

At  the  hearing  of  the  said  information  the  rales 
before  referred  to  were  admitted  on  behalf  of  the 
appellant  and  respondent,  and  it  was  proved  that 
the  respondent  was  the  charter-master  of  the  pit  at 
which  the  appellant  was  employed.  That  the  appel* 
lant  had  been  in  the  employ  of  the  reapondent  tor  a 
number  of  years  as  a  collier,  and  that  the  require- 
ments of  the  15th  section  of  the  Act  before  set 
forth  as  regards  the  publication  of  the  joumal  and 
speciid  rules  had  been  complied  with  at  the  ooUieiy 
at  which  the  appellant  and  respondent  were  re- 
spectively employed ;  but  it  did  not  appear  that  a 
copy  of  the  said  rules  had  ever  been  applied  for  by 
the  appellant,  as  provided  for  by  seek  11,  nor  was  it 
provol  that  the  respondent  had,  aa  such  chartn- 
master  as  aforesaid,  upon  employing  the  appellaiit 
as  his  workman,  delivered  to  him  a  copy  of  the 
rules  as  required  by  the  said  special  rule  (Na  16) 
above  set  out)  but  the  respondent  said  on  oath  he 
would  not  swear  that  he  had  so  delivered  a  copy  cf 
them  to  the  appellant,  but  that  when  the  roles  wcfe 
printed  several  years  ago  a  number  of  oofaes  cf 
them  were  received  by  him  from  the  works  offlce 
and  that  he  (the  respondent)  believed  he  then  sop 
plied  each  man  in  his  employ,  of  whom  appellaat 
was  one,  with  a  copy. 

It  was  contended,  on  the  part  of  the  ^>peUant^ 
that  before  the  respondent  could  obtain  a  coavictiaa 
of  the  appellant  under  the  aforesaid  information,  it 
was  requir«l  to  be  proved,  affirmatiTely  and  Qonda- 
sively,  that  the  said  rules,  16  and  34,  had  been  con- 
plied  with  by  the  respondent,  and  that  if  he  failed 
in  these  proofs,  the  appellant  was  not  bound  by  the 
rules,  and  that  they  were  not  enforceabla  against 
him ;  that  the  delivery  of  a  copy  of  tlie  said  rales 
to  the  appellant  was  a  condition  preceded  to  the 
respondents  right  to  enforce  the  same  against  the 
appellant,  and  that  until  the  respondent  had  proved 
that  he  delivered  a  copy  of  the  rules  to  the  appel- 
lant at  the  time  of  the  engagement  of  the  af^ieUant, 
there  was  no  contract  between  the  appellant  and 
respondent,  and  reference  was  made  to  the  rule  M 
to  substantiate  this  argument. 

But  we  were  of  opinion  that  the  object  of  the 
Act  of  Parliament  would  be  in  a  great  measure 
defeated  if  such  a  limited  view  of  it  and  ot  the 
rules  were  allowed  to  prevail.  That  the  pnUicatioB 
of  the  rules  in  conformity  with  the  loth  section  of 
the  Act  (23  &  24  Vict,  c  151)  was  binding  upon  the 
appellant ;  that  the  absence  of  direct  proof  of  the 
delivery  of  a  copy  of  the  rules  to»  and  <^  the  receipt 
of  them  by  the  appellant— though  the  nonoomplianos 
with  the  rule  10  might  render  Uie  respondent  haUa 
to  a  penalty — did  not  relieve  the  appellant  from 
punishment  under  the  information  laid  against  him ; 
that  the  workman*s  commencing  work  idTter  reoeir- 
ing  a  copy  of  the  rules,  as  provided  by  rule  34,  is 
only  therein  stated  to  be  an  agreement  binding  oa 
the  owner  (not  the  charter-master)  and  the  work- 
man ;  and  that  a  binding  agreement  existed  in  this 
case  between  the  appellant  and  the  respondent  (the 
charter-master)  without  proof  of  the  deliveiry  to 
the  latter  (respondent)  to  the  former  (appellant)  of 
a  copy  of  the  rules.  If  the  court  should  be  of 
opinion  that  the  appellant  was  rightly  oonTided, 
tlien  the  conviction  is  to  remain.  But  if  the  court 
should  be  of  opinion  that  under  the  circnmstancee 
above  stated  the  appellant  was  not  liable  to  he  eon- 
yicted  by  reason  of  failure  of  proof  of  Mirerj  to 
him  by  the  respondents  of  a  copy  of  the  roka  par- 
suant  to  rule  16,  then  the  conviction  is  to  he 
quashed,  and  the  court  will  state  what  la  to  ht 
done  in  the  premises. 

Given  under  our  hands  this  2nd  daj  of  Jwm, 
18G8.  (Signed)  Ricud.  Tatlok  Datiu. 
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in  iiMcial  rain  were  eitabtiabeil  in  the 
pnniunt  to  «ect.  11 ;  Mid  hy  rule  IG  it  wid 
that  "  ererj  chuter-nuuter,  underlooker, 
thcr  person  upon  er 

till  ddivGr  to  him  a  copy 

Je  34  it  ii  provided  tiiit  "evcr^  workman 

«d  tnbject  to  these  rotei,  and  shall  observe 

0  and  abide  by  the  coosequcocei  oF  neglect- 
D,  and  shall  receive  n  copy  thereof  fropo  the 
r,  charter-maiter,  or  other  perfon  who  moy 
him;  and  his  coming  to  work  afteriecelving 
iball  be  considered  as  an  agreement  equally 
on  the  owner  hlnuelC." 

ippeaied  for  the  appellant.  The  conviction 
'vt  there  waa  no  pi*oof  that  any  copy  of  the 
rule*  had  been  delivered  to  the  appellant,  and, 
ihii  were  in  proof,  there  wai  no  evidence  of 
.ag  wilfully  violated  any  such  special  rnlci, 

1  the  offence  constiluted  by  the  '22Di  aection 
let.  It  is  necessary  to  ibow  that  the  in- 
ent  of  the  special  rule  was  wilful,  and  it  was 
e,  therefore,  to  show  that  a  copy  of  the  rules 
m  delivered  to  the  appellant.  [Cookbukk, 
lot  so;  his  disobedience  may  have  been  wilful 

Mellor,  J.— All  that  it  tequiied  by  the 
stated  by  the  jastices  is  a  decision  aa  to 
'  the  delivery  of  a  copy  of  the  rules  ii  a  coa- 
recedent.]  The  rules  must  be  wilfully  dis- 
to  rentier  the  party  liable,  and  disobedience 
be  established  unlets  knowledge  of  the  rules 
;ht  home  to  him,  [CocKnuair,  C.  J.— Why 
knian  not  to  be  supposed  tu  know  the  rule* 
'hich  he  is  working?  They  were  stuck  np. 
I  no  evidence  that  he  did  nut  know  the  rules, 
ho  had  not  a  copy.  It  may  be  impossible,  if 
leen  in  the  employment  a  very  long  time,  to 
lit  a  copy  of  uie  rules  waa  actually  handed 
We  ought  to  presume  that  all  these  thlogt 
htljdone.]  In  Aiderv.  Woorf,  29  L.  J.  1,M.  C^ 
leld  under  the  Masters  and  Servants  Act 
■re  must  be  a  wilful  disobedience.  [Hates, 
it  question  does  not  arise  here.  The  question 
I  for  ns  is  whether  the  appellant  ought  or 
ot  to  have  been  convicted  when  there  was 
)f  proof  of  delivery  to  him  by  the  respondent 
J  of  the  rules.] 

■Mts,  tor  the  respondent,  waa  not  called  upw 

BDBN,  C.  J. — It  is  quite  clear  that  the  con- 
was  correct. 

Judgimnifar  the  rcipambat. 
Dcy  for  the  appellant,  Jama  WaBctr. 
ttey  for  the  respondent,  Sinalaood,  Newport, 


CKBSBOROuoH  (app.)  V.  Thomby  (resp.) 
y—IniariBQ  ihtnirfaet  ofahmhteas — Apaih 
a,fiek—Caavktioa—o  ^6  WtU-i,  e.  50,  s.72. 
72  o/liS«  5  d-  6  Will.  4,  e.  60  (,!%»  Hightau 
a  penallg  is  impoied  upon  am/oiu  •f'io  sAou 
iil{y  destroy  or  injure  the  sar/ncs  oj"  onj  kigh- 

U  a  /ootuHB/  acrfat  a  JitM  it  a  highwat/  trilAin 
xaing  of  tliii  section, 

n*  ■  cue  sUted  under  the  20  &  21  Tict. 
'  jasUces  upon  a  conviction  of  the  appellant 
I  aodec  sect.  72  of  the  5  &  6  Will,  i,  c.  50 
1  Highway  Act),  for  wilfully  detroying  the 
of  a  highway.  By  tho  above  section  it  it 
"  that  if  any  person  shall  wilfully  ride 
T  footpath  or  causeway  by  the  side  of  any 
de  or  set  apart  for  the  use  or  accommoditioa 
paatengera,  or  shall  wilfully  leftd  or  drive 
Ua.  Cas.— Vol.  V, 


any  horse  .  .  .  upon  any  such  footpath  or  cause- 
way ...  or  shall  cause  any  Injury  or  damage  to  be 
done  to  the  t^d  highway,  or  the  hedges,  posts,  rails, 
walls,  or  fences  uereof,  or  shall  wilfnuy  obstruct 
the  passage  of  any  footway,  of  wilfully  destroy  or 
injure  the  surface  of  any  highway  .  .  .  every  person 
so  offending  shall,  &c" 

In  this  case  it  appeared  that  the  highway  in 
question  was  a  footpath  leading  across  a  field  in  the 
occupation  of  the  appellant,  which  footpath  ho  had 
ploughed  up  for  the  purposes  of  hit  farm. 

(hst  appeared  for  tho  aimellaQt.— The  case  of 
a  path  in  a  field  is  not  within  aoct.  72  to  aa  to 
give  the  jnaticet  an^  summary  p>wer  to  convic» 
The  highway,  for  injuring  which  the  appellant 
has  been  convicted,  is  a  pathway  across  a  fidd 
which  forma  a  portion  of  hit  farm,  and  alUioagh 
he  might  be  open  to  an  indictment  for  injuring  it, 
he  cannot  be  tummarily  convicted.  The  word  high- 
way in  this  section  canoot  be  understood  as  in- 
cludii^afootway,  for  where  a  footway  is  intended  it 
is  to  called,  as  at  the  commencement  of  the  section, 
where  a  prohiUtion  is  enacted  against  ridins  upon 
n  footpath,  and  if  the  word  "highway"  bad 
been  intended  to  include  all  ways  it  woald  have 
been  unnecessary  to  have  mentioned  a  footpath. 
tHsLLOB,  J.— In  an  indictment  you  wonld  describe 
a  footway  as  a  highway.]  The  72nd  section  wonld, 
in  this  particular,  be  withaut  meaning  if  a  footpath 
in  a  field  were  included  in  the  term  "  highway." 
[Mbllor,  J.— I  cannot  tee  why  a  footway  should 
not  be  protected  from  being  plnugbed  up.]  Tho 
words  "highway"  and  "footpath"  are  clearly  dis> 
tinguishable  in  Uie  section,  and  the  flrst  is  obviously 
not  intended  to  include  the  second.  [IIates,  J. — 
Then  you  say  that  ail  which  the  section  provides 
againtt  may  be  done  upon  a  footwny  in  a  Held?] 
The  playing  at  football  on  a  highway  is  prohibited. 
Would  that  include  playing  at  football  in  a  field 
where  there  it  a  footpath  it  the  parties  have  to  run 
across  ft  ?  [Hatbs,  J.— Thnt  would  not  be  playing 
on  the  footway.]  The  74th  section  whii^h  say* 
"  that  if  any  horte,  asa,  sheep,  swine,  or  other  beast 
or  cattle  of  any  kind  shall  at  any  time  bo  found 
wandering,  straying  or  lying,  or  being  depastured 
on  any  bli^way,  or  on  the  tides  thereof,"  shows  that 
the  word  "highway"  is  not  intended  to  include 
pathway,  or  the  word  "highway"  would  have 
been  suffldent  without  mentioning  also  "  the  sides 
thereof."  {MtLlAM,  J. — The  nature  of  the  thing 
■bow*  what  wa*  intended.] 

CocEBOBB,  CJ'. — We  are  all  of  opinion  that  the 
dedsioQ  of  the  joitice*  was  right. 

Judgment  affiraita. 

FHdas,  Jan.  39,  1869. 
Tkb  TananiB  or   Emamvil  Hospital,  West- 

imiSTH  V.  TbB   MBTBOPOLITAK  UlSTBICt  Rail- 

WAT  COHPAHT. 
Cbtnpfntafi'on  /or  land — Suggested  want  of  jarlsdtctieit 

of  the  tribunal— Arquieteenet—Certiomri. 
When  thtparliet  in  a  claiia  for  conpmsatioa  Jor  lands 
,  takm   mukr  tht  Lands  Clmiei-  Conto/idalion  Act 


tulioa  of  ilie  Iribunai,  thous''  l/^S  had  full  kaaaledgt 
of  it,  this  court  Kill  not  grant  a  certiorari  to  bring  a/i 
liie  ingvisitioB,  in  order  tliat  the  same  mag  be  quashed 
on  the  ground  of  sach  defect,  but  iciU  leave  the  parlies 
ob/erting  to  taie  advantage  of  it  in  tome  other  pro- 
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writ  of  certiorari  should  not  issue  to  the  clerk  of  the 
I>eace  for  the  county  of  Middlesex,  to  remove  into 
this  court  a  certain  inquisition,  verdict,  and  judg- 
ment had  and  taken  before  Heniy  Toogood,  Esq., 
deputy  high  bailiff  of  the  city  and  liberty  of  West- 
minster, on  the  29th  day  of  July  and  the  11th  day 
of  August,  1868,  touching  the  claim  to  compensa- 
tion made  by  the  poor  of  Emanuel  Hospital  against 
the  said  Metropolitan  District  Railway  Company, 
in  respect  of  their  interest  in  certain  land  situated 
and  being  in  the  parish  of  St.  Margaret,  West- 
minster, in  the  county  of  Middlesex,  required  for 
the  execution  of  the  works  of  the  said  railway. 

It  appeared  that  the  Corporation  of  London  arc 
the  trustees  of  Emanuel  Hospital,  which  possess 
lands  in  the  city  and  liberty  of  Westminster,  and 
that  the  Metropolitan  District  Railway  Company 
requiring  about  half  an  acre  of  such  land,  for  the 
purposes  of  their  line,  an  offer  was  made  for  the 
same.  On  the  part  of  the  owners  the  sum  of  24,000/ 
was  required,  which  the  company  refused  to  give, 
whereupon  a  precept  was  directed  to  the  high  bailiff 
of  Westminster,  and  a  jury  was  accordingly  sum- 
moned to  assess  compensation.  Each  party  appeared 
by  counsel,  and  the  case  was  heard  by  a  jury 
during  two  days— the  lltb  of  July  and  the  11th  of 
August,  Mr.  Toogood  presiding  as  deputy  high 
baiUff,  in  the  stead  of  the  high  bailiff  himself. 
The  jury  assessed  the  compensation  at  10,000/.  odd. 
Both  parties  at  the  trial  were  then  aware  that  Mr. 
Toogood  was  sitting  as  deputy  high  bailiff,  but  no 
objection  was  raised. 

The  rule  was  moved  upon  the  grounds,  first,  that 
the  high  bailiff  had  no  power  to  appoint  a  deputy ; 
secondly,  that  the  high  bailiff  was  not  the  proper 
ofi^er  to  take  the  inquisition,  but  Uiat  it  should 
have  been  the  sheriff  of  Middlesex. 

Hawkins,  Q.C.,  shewed  cause. — The  claimants, 
who  are  dissatisfied  with  the  amount  of  the  finding, 
have  now  no  right  to  impeach  the  proceedings,  in- 
asmuch as  they  were  perfectly  weU  aware  that  Mr. 
Toogood  was  the  deputy  of  the  high  bailiff,  and 
took  no  objection  at  the  hearing. 

CocKBURS,  C.  J.— Have  you  not  submitted,  Mr. 
Mellish,  to  the  jurisdiction  ? 

Mellish^  Q.  C. — Consent  will  not  give  jurisdiction. 

CocKBURN,  C.J. — However  that  may  be,  the 
question  now  is,  ought  we  to  assist  you  ?  Ought 
we  nut  to  leave  you  to  take  what  other  proceedings 
you  may  be  advised  when  the  proper  occasion 
arises  ?  We  ought  hardly  to  assist  you  when,  with 
a  knowledge  of  this  supposed  defect  of  jurisdiction, 
you  attend  before  the  deputy  high  bailiff,  and  make 
DO  objection. 

Meliisk,  Q.  C— We  were  not  aware  at  the  time 
that  there  was  any  defect  of  jurisdiction. 


Hayes,  J. — You  say  you 
but  not  of  the  law. 


ore  aware  of  the  fact. 


CocKBURN,  C.  J. — We  ought  not  to  assist  you  by 
granting  this  aptplication.  You  must,  if  you  think 
fit,  raise  the  objection  in  some  other  shape. 

Rule  discharged,  with  costs. 


C0T7BT   OF 

Reported  by  U.  Leigh 


and  B.  Luxlst. 

at-Law. 


Banixtcn- 


June  10  and  11,  and  Dec  8,  1868. 
Llotd  v.  Burrup  asd 


District  church — Minister's  stipend — Payment  of,  out  (if 
pew  rents — Duty  of  ckurchwardens  relatire  tkereio^ 
Application  of  pew  rents  void  in  advance  to  arreon 
of  stipend — Sfinister's  rigkt  ofaetian.  against  dUrcK- 
wardens  Jot  arrears — mUs  collected  6«  outgoing  and 
not  paid  over  to  incoming  churchwardenM — Liabi&tj 
of  the  latter  for—Onnk  BuUdag  Acts  (38  Gn.  Z, 
c.  45,  5.  73,  and  59  Geo,  3,  c  184,  j.  26)— TVuta 
and  cestui  gut  trusL 

Under  the  provisions  of  the  Chwrch  Buildimg  Acts 
(58  Geo,  3,  c.  45,  and  59  Geo.  3,  c.  134),  and  dk 
order  of  the  Church  Building  Commissiomers,  assigmnj 
the  pew  rents  to  the  district,  and  eipresslg  dirtetisg 
them  to  he  received  bg  the  churchwardens^  and  that  out 
of  such  rents  the  latter  were  to  pay  ike  stipend  of  At 
minister  of  the  district  church,  the  pew  rents  (jekidk 
were  payable  half  yearly  in  advcmce),  ircre,  la  tk 
first  instance,  expresslu  made  cmdieable  to  fk 
payment  of  such  stipena,  subject  only  to  the  paymesi, 
after  [certain  deductions,  of  the  satary  of  the  ckrL 
The  stipend  was  to  commence  at  Christwuzs,  and  to  he 
paid  quarterly  on  each  of  the  four  usual  amarlerh 
cLys  of  payment ;  and  it  was  provided  that  the  pom 
should  not,  in  any  case,  be  answerable  to  the  wdsitttr 
for  any  greater  sum  in  eadi  year  than  the  amount  of 
the  rent  of  the  pews  which  should  have  been  crfid^ 
let  during  the  year : 

Held,  thereupon  (by  KeUy,  C.B,,and  Afar  tin,  Bnmai, 
and  Channell,  BB,),  that  whenever  the  c/iicrdbnvdbK 
should  have  received  pew-rents  applicabk  to  thspsf- 
ment  of   the  minister's  stipend,  and  tite  same  hai 
become  due,  a  special  action  upon  the  statute,  or  m 
action  for  money  had  and  received,  woas  maintmnM 
bv  the  minister  against  the  chunAwardens  to  reaacr 
the  amount    But  he  was  entitled  only  to  nems 
such  pew  rents  as  had  been  received  in  resoed  tf 
quarters  expired,  and  for  which  the  stipend  m  W> 
come  due,  and  not  those  rents  which  had  bees  pmi 
in  advance,  and  for  periods  yet  to  come^  and  iarsptf 
of  which  rw  stipend  had  yet  beoonte  payable : 

Held,  also,  that  the  73rd  section  of  the  58  Geo.  3»  c.  4a 
and  t/te  2Gth  section  of  the  59  Geo,  3,  c.  134,  miod 
upon  the  diurchwardens  the  legal  duty  of  paying  oea  i 
the  minister  the  pew  rents  applicable  to  the  stipend  a 
soon  as  they  were  received  ;  but  that  the  mimsterto 
not  entitled  to  recover  from  the  present  ^urehwafdeu 
the  balance  of  pew  rents  received  by,  and  in  the  hasi 
of,  the  late  churcliwardens,  and  not  jKiid over  byA»U 
the  present  churchwardens,  but  retained  to  meet  cetxis 
sums  alleged  to  be  payable  for  frpntet  iKunti  it 
respect  of  the  church.  The  court  expressly  gua^ 
themselves  cU  the  same  time  from  being  sifpestiti 
sanction  the  retention  or  application  of  the  pern  ntt 
by  the  late  churchwardens  to  any  of  those  expasM 
whicJi  appeared  to  be  otherwise  provided  for  %f^ 
Acts  of  Parliament, 

This  was  an  action  by  the  plaintiff,  who  was  tk 
incumbent  or  minister  of  the  diatrict  church  of  Sl 
Mark*8,  Kcnnington,  and  it  was  brought  by  biB 
against  the  defendants,  Mr.  Burrup  and  Mr.  BceT8> 
the  churchwardens  of  the  said  district  cfamth.  to 
recover  275/.,  the  amount  of  two  qaarten'  stipad 
for  his  services  as  such  minister,  for  the  half-vetf 
from  Lady-day  to  Michaelmas,  1807,  in  vbk 
action  the  defendant  (Beeve)  had  allowed  jodgBat 
to  go  by  default. 

By  the  first  count  of  his  dedarstlon,  the  pisiotf 
charged  that  under  and  by  rirtiie  and  aalbori^  d 
ttie  statutes  of  the  58  Creo.  8,  c  4S,  tlie£9GcaA 
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c.  134,  and  the  3  Geo.  4,  c.  72  (the  Church  Building 
Acts)  a  church  was  built  at  Kcnnington,  a  district, 
during  all  the  times  hereinafter  mentioned,  created 
and  established  under  and  within  the  meaning  of 
the  said  Acts  of  Parliament,  in  that  behalf  in  the 
parish  of  St.  Mary,  Lambetli,  in  the  county  of 
Surrey,  and  was  called  the  district  parish  church  of 
St.  Mark,  Kennington,  and  the  commissioners  for  the 
time  being  for  carrying  into  execution  the  purposes  of 
the  said  Acts,  in  pursuance  of  all  powers  whatso- 
ever Tested  in  them  by  the  said  Acts,  and  otherwise 
howsocyer,  all  things  having  occurred,  happened, 
and  recited  to  authorise  them  so  to  do,  did  duly  and 
in  accordance  with  the  said  statutes,  and  with  the 
consent  of  the  then  Bishop  of  Winchester  (testified 
by  his  signing  the  instrument  hereinafter  mentioned), 
by  a  certain  instrument  sealed  with  their  common 
seal,    assign    out  of   the  pew  rents  of  the    said 
district  parish  church  the  yearly  stipend  of  550/. 
onto  the  sjuritual  person  for  the  time  being  appointed 
to  serve  and  serving  the  said  cJiurch,  and  unto  the 
clerk  for  the  time  being  of  the  said  church,  sudi 
•alary  or  other  yearly  sum  of  money  as,  with  the 
fees  to  be  received  by  such  clerk  in  each  year,  should 
amotint  to  the  yearly  sum  of  40/.,  such  stipend  and 
salary  to  commence  from  the  30th  June  1824,  the 
day  of  the  consecration  of  the  said  church,  and  to 
be  paid  as  after-mentioned.    And  the  said  com- 
missioners did  thereby,  in  pursuance  of  all  powers 
as  aforesaid,  duly  and  according  to  law,  all  things 
having  existed  and  been  performed  to  entitle  them 
so  to  do,  assign  the  rents  of  the  pews  of  and  in  the 
said  church  to  the  said  district  of  Kennington ;  and 
did  thereby  order  and  direct  that  the  same  should 
be  received  by  the  churchwardens  of  the  said  dis- 
trict, and  that  they  should  by  and  out  of  the  same 
pay  the  aforesaid  stipend  and  salary  so  thereby 
assigned  and  fixed  to  the  said  spiritual  person  so 
being  such  minister  in  the  manner  following,  that 
is  to  say,  from  Christmas-day  182G,  they  thereby 
ordered  and  directed  the  said  stipend  to  be  paid 
quarterly  on  the  four  most  usual  feast  days,  that  is 
to  say,  Michaelmas-day,  Christmas-day,  Lady-day, 
and  Midstmimer-day,  by  even  and  equal  portions. 
And  the  said  commissioners  did  thereby  order  and 
^direct  that  if  the  said  pew  rents  should  not  produce 
in  any  one  year  the  clear  stipend  of  550/.,  after 
paying  the  salary  of  the  said  clerk,  then  that  the 
whole  residue  of   the  said  pew  rents   should  be 
paid    to    the   said    minister    as   his    stipend    for 
that  year   in  lieu  of   the   said    stipend  of   550/. 
Averment,   that  plaintiff  was,  on  or  before  25th 
ICarch  1867,  and  has  been  continuously  since,  the 
minister    of    and    the    spiritual    person    serving 
the  said  church,  by  the  consent  of  the  bishop  of 
the  said  diocese,  under  and  within  the  true  intent 
and  meaning  of  the  said  statutes,  and  that  he  did 
all  things  necessary,  and  all  things,  &c.,  happened, 
&&,  to  entitle  him  the  plaintiff  to  have,  and  he  was 
daring  all  the  time  aforesaid  entitled  to  receive  such 
stipend  as  aforesaid  under  the  Acts  of  Parliament 
in  that  behalf,  and  that  the  defendants  were  and 
have  been  for  a  long  time  past  churchwardens  of  and 
for  the  said  church  of  St.  Mark's,  Kennington  afore- 
said, under  the  said  Acts,  and  as  such  and  whilst 
they  were  such  churchwardens,  have  received  the 
rents  of  divers  of  the  said  pews  of  and  in  the  said 
church  under  the  Acts  of  Parliament  in  that  behalf, 
and  that  the  said  rents  so  received  by  them,  after 
making  all  such  payments  and  deductions  there- 
from as  they  were  authorised  and  empowered  by 
law  to  make,  before  paying  the  plaintiff's  stipend 
hereinafter  mentioned,  amounted  to  a  large  sum  of 
money,  and  part  of  which  money  was  applicable  to 
the    payment  of  the  plaintiff's  stipend   hereafter 
mentioned   under    the    statutes   in    that   behalf. 
Nerertheless,  although   after  and  whilst  the   de- 
fendsAts   were  churchwardens   as   aforesaid,  and 


before  the  commencement  of  this  action  two 
quarterly  payments  of  the  said  stipend  became 
due  and  payable  to  the  plaintiff  as  such  minister 
and  spiritual  person  serving  the  said  church 
as  aforesaid ;  and  although  he  has  done  all  things 
things  necessary,  &c.,  &c.,  to  entitle  the  plaintiff  to 
have  the  defendants  pay  to  him  the  said  part  of  the 
said  money  so  received  by  them  as  aforesaid,  and  so 
applicable  to  the  payment  of  the  plaintiff's  said 
stipend  as  aforesaid  under  and  by  virtue  of  and 
according  to  the  said  statutes,  and  to  maintain  this 
action  for  the  breaches  hereinafter  complained  of, 
yet  the  defendants  did  not  nor  would  pay  to  the 
plaintiff  as  such  minister  and  spiritual  person  as 
aforesaid  the  said  part  of  the  said  rents  so  applicable 
as  aforesaid,  or  any  part  thereof,  but  wrongfully 
omitted,  &c,  contrary  to  the  form  of  the  statutes,  &c., 
and  the  said  quarterly  payments  of  the  said  stipend 
remain  wholly  due,  &c. 

The  second  count  was  similar  to  the  first  count, 
except  that  it  averred  that  the  defendants  were,  and 
had  been  for  a  long  time  past  (to  wit)  in,  and  from  a 
certain  day,  a.d.  1807,  until  and  at  the  commence- 
ment of  this  suit,  churchwardens  of  and  for  the 
parish,  &c,  and  that  William  Vine  Edsall,  and  the 
defendant  Frederick  Reeve,  the  said  churchwardens 
under  the  said  Acts  in  that  behalf,  of  and  for  the 
said  church,  &C.,  for  the  year  next  preceding  the 
year  of,  and  for  which  the  defendants  were  such 
churchwardens  as  i^oresaid,  the  defendant  Beeve 
being  one  during  their  the  said  W.  V.  Edsall  and 
F.  Reeve's  year  of  office  as  churchwarden  as  afore- 
said, and  as  such  have  received  the  rents  of  divers 
of  the  pews  of  and  in  the  said  church,  which  became 
due  and  payable  for  and  in  respect  of  the  letting  of 
the  said  pews  within  the  time  limited  in  that  behalf 
by  the  Act  of  Parliament  in  that  behalf,  so  as  to 
make  the  defendants  as  such  churchwardens  as 
aforesaid  liable  and  answerable  to  the  plaintiff  for 
the  breaches  of  duty  hereinafter  mentioned  under 
the  Acts  of  Parliament  in  that  behalf,  and  that  the 
said  rents  so  received  by  them,  after  making  all 
such  payments  and  deductions  therefrom  as  were 
authorised  and  empowered  by  law  to  be  made  before 
paying  the  plaintiff's  stipend  hereinafter  mentioned, 
amounted  to  a  large  sum,  and  part  of  which  money 
was  applicable  to  the  payment  of  the  plaintiff's 
stipend,  &c.,  under  the  statutes  in  that  behalf, 
nevertheless,  &c.  (as  in  the  said  first  count  and 
averring  a  failure  of  the  defendants  as  such 
churchwardens,  &c.,  to  pay  the  plaintiff  as  such 
minister,  &c.,  the  said  part  of  the  said  rents,  &C., 
eontraxy,  &c.) 

The  third  count  was  the  common  indebitatus  count 
for  money  payable  to  the  plaintiff  for  money  received 
by  the  defendant  to  the  plaintiff's  use,  and  on  ac- 
count stated. 

Plea  3  (by  the  defendant  Burrup)  to  the  first 
count,  except  as  to  93/^  Ss,  7|r/.,  to  which  sum  plea  9 
is  pleaded,  and  the  further  sum  of  5/.  Ids.  S^d.,  as 
to  which  plea  10  is  pleaded,  that  the  said  pew  rents 
for  the  said  district  parish  church  are  and  always 
have  been  payable  in  advance  by  the  parishioners 
and  other  persons  taking  pews  and  seats  in  pews  in 
the  said  church,  and  that  this  action  is  brought  to 
recover  the  plaintiff's  stipend  for  two  successive 
quarters  of  a  year  ending  at  Alichaelmas-day  last ; 
and  further,  that  all  pew  rents  received  by  the  de- 
fendants for  the  letting  of  i)ews  and  seats  in  pews 
in  the  said  chiirch  for  the  snid  two  successive 
<iuarters  ending  as  aforesaid,  nnd  for  any  period 
thereto,  after  making  all  deductions  and  payments 
therofrom  authorised  by  law,  have  been  applied  and 
paid  over  to  and  received  by  the  plaintiff  in  payment 
and  on  account  of  his  stipend,  he  being  the  spiritual 
person  appointed  to  and  serving  the  said  church 
during  the  said  two  quarters  of  a  year ;  and  f  urt.V\sc^ 
that  the  only  pew  i^uU  Vi^iwi^  Xs^  >i«^<i  ^vAss.\\^»\v\^ 
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which  have  not  been  so  applied  and  paid  as  afore- 
said arc  pew  rents  received,  in  advance  for  the  half- 
year  just  commenced  and  not  yet  expired,  com- 
mencing  at  Michaelmas-day  last  past  and  ending 
at  Lady-day  18G8,  and  on  account  of  the  salary  of 
the  said  clerk  in  the  declaration  mentioned,  and  to 
and  on  account  of  other  lawful  expenses  that  may 
accrue  during  the  said  half  year  not  yet  expired, 
from  Michaelmas-day  last  past  to  Lady-day  1808, 
and  which  may  become  deductions  and  payments 
out  of  the  said  pew  rents  received  in  advance  for  the 
said  half  year  ending  at  Lady-day  1868,  and  that 
the  same  are  not  more  than  si^cient  for  the  several 
purposes  last  aforesaid. 

Demurrer  and  joinder  in  demurrer  to  the  second 
count  on  the  ground  that  it  did  not  show  in  any  way 
how  the  defendant  was  answerable  for  moneys  only 
alleged  to  have  been  received  by  the  preceding 
churchwardens. 

Demurrer  and  joinder  in  demurrer  to  plea  3  on 
the  ground  that  the  matters  in  that  plea  contained 
were  no  answer  to  as  much  of  the  plaintiff's  claim 
as  that  plea  was  pleaded  to. 

The  defendant  Burrup  also  pleaded  other  pleas 
as  follows: — To  the  first  count  a  traverse  of  the 
assignment  by  the  commissioners  out  of  the  i)ew- 
rents  of  the  stipend  as  alleged,  a  traverse  of  the 
assignment  by  Uie  commissioners  of  the  pew-rents 
to  the  said  district  and  of  tiieir  direction  that  the 
same  should  be  received  and  applied  by  the  church- 
wardens as  alleged.  To  the  second  count,  similar 
to  pleas  to  the  first  count.  To  the  second  count, 
that  Edsall  and  Keeve,  the  preceding  church- 
wardens, did  not  receive  the  pew-rents,  so  as  to 
make  the  defendant  as  such  churchwarden  liable  to 
plaintiff  for  the  supposed  breach  of  duty  in  that 
count  mentioned,  &c.  To  the  third  count,  never 
indebted,  except  as  to  73/.  8.s.  7^^.,  and  5/.  IQs.  8^, 
parcel,  &c.,  satisfaction  and  discharge  before  action, 
and  as  to  those  sums  payment  after  action. 

The  action  was  tried  before  Pigott,  B.  before  the 
argument  on  the  demurrer,  which  was  begun  on  the 
27th  April,  in  Easter  Term  last,  was  fully  heard,  and 
a  verdict  was  entered  for  the  defendants ;  but  leave 
was  reserved  to  the  plaintiff  to  move  as  after-men- 
tioned. The  facts  appeared  to  be  that  the  pew 
rents  of  the  district  church  in  question  were 
collected  half-yearly  in  advance,  and  had  l)een  so 
collected  for  the  half-year  ending  at  Michaelmas 
18G7.  at  Lady-day  1807,  by  the  then  churchwardens, 
Messrs.  Kdsall  and  Keeve,  who,  however,  on  going 
out  of  office,  instead  of  handing  over  to  their  suc- 
cessors, the  defendants  in  this  action,  the  whole  of 
the  pew  rents  collected  by  them,  applieil  neariy  the 
whole  amount  in  payment  of  certain  cliurch  debts 
and  expenses ;  and,  amongst  others,  of  a  sum  of 
money  to  the  plaintiff  for  his  stipend  due  at  Lady- 
day  1867.  Consequently,  a  sum  only  of  64/.  7^.  id, 
was  handed  over  by  them  to  the  defendants  upon 
the  latter  entering  upon  the  duties  of  their  office  ; 
and  this  sum,  with  12/.  75.,  additional  pe\v  rents  for 
the  half-year  to  Michaelmas  1867,  received  by  the 
defendants  between  June  1  and  Sept.  29.  made  the 
sum  of  76/.  14«.  4 J.  in  their  hands.  At  Midsummer 
1867  a  demand  was  made  by  the  plaintiff  upon  the 
defendants  for  payment  of  a  quarter's  stipenil'(rj,'/.) 
then  due,  with  which  demand  the  defendants, 
not  having  funds  sufficient  in  hand,  wore  unable  to 
comply.  Again,  in  Oct.  1867,  and  whilst  the  collec- 
tion of  the  pew  rents  for  the  half-year  from 
Michaelmas  18(>7  to  Lady-day  1868  was  going  on, 
the  plaintiff  made  a  demand  for  the  payment  of  the 
two  quarters'  stipend  due  at  the  preceding 
Michaelmas,  and  the  demand  not  being  met  by 
payment,  the  present  action  was  brought  on  the 
15th  Oct.  1867,  at  which  time  the  defendants  had 
109/.  10*.  lOdL  only  in  hand.  Of  this  sum  73/.  8^.  7^'/. 
Mttd  if/,  J  6s,  Bhd.  were,   befoie   and  after  actlou 


brought,  paid  to  the  plaintiff  or  into  court,  oo 
account  of  this  said  two  quarters*  stipend,  leaving 
120/.  OS.  6dl,  the  balance  due  thereon  still  in  the 
defendants'  hands,  this  latter  sum  being  proved  to 
consist  wholly  of  pew  rents  paj^ble  and  paid  in 
advance  for  the  use  and  occupation  of  pews  from 
and  after  Michaelmas  1867.  The  plaintiff  also 
sought  to  recover  the  balance  of  pew  rents  collected 
by  the  predecessors  of  the  defendant,  and  not  handed 
over  to  the  latter. 

.  In  pursuance  of  the  leave  reserved  by  the  kamcd 
judge  at  the  trial  a  rule  niii  was  obtained  on  the 
30th  May  last,  by  Prentice,  Q.C.,  on  the  part  of  the 
plaintiff,  to  set  aside  the  verdict  found  for  the 
defendants,  and  to  enter  it  for  the  plainuff  on  such 
issues  as  the  court  may  direct  upon  the  ground  that 
upon  the  evidence  the  plaintiff  is  entitled  to  the 
verdict,  and  also  upon  the  ground  that  the  verdict 
should  be  entered,  on  the  first  count,  for  the  som 
which  the  churchwardens  had  in  hand  for  pew  rents 
at  the  time  this  action  was  brought ;  and  also  upoa 
the  ground  that  the  verdict  should  beentcnsd  for  the 
phiintiff  on  the  second  count,  for  the  sum  of 
89/.  is.  9dL,  or  50/.  12s.  8r/..  or  some  other  sum. 

The  court  to  be  at  liberty  to  draw  inferences  of 
fact  and  to  have  power  to  amend ;  the  demnrrer  to 
be  brought  on  and  argued  with  the  above  role. 

The  two  sections  of  the  Church  Building  Acts, 
which  were  referred  to  and  relied  on,  by  both  sides. 
as  the  most  materia],  and  upon  the  constmctioo  of 
which  the  question  mainly  turned,  and  which  were 
fvUly  discussed  also  in  the  judgment  of  the  cooit 
were  the  73ni  section  of  the  58  Geo.  3,  c  45,  sad 
the  26th  section  of  the  59  Geo.  3,  c  134,  which  sr 
as  follows : — 

58  Geo.  3,  c.45,  s.  73,  enacts  "  That  two  fit  sad 
proper  persons  shall  be  appointed  to  act  as  chnrdi- 
wardens,  for  every  church  or  chapel,  built  or 
appropriated  under  the  provisions  of  this  Act,  it 
the  usual  period  of  appointing  parish  offioen  in 
every  year,  and  shall  be  chosen,  one  by  the  incom- 
bent  of  the  churoh  or  chapel,  jfor  the  time  beio^ 
and  the  other  by  the  inhabitant  householder!  en- 
titled to  vote  in  the  election  of  churchwardent 
residing  in  the  district  to  which  the  chnrdi  or 
chapel  shall  belong,  and  of  any  extra-parochial  place 
bj  such  inhabitant  householders  as  would  be 
entitled  to  vote  in  the  election  of  church vardesi 
if  such  extra-parochial  place  had  been  a  parish :  sod 
the  two  persons,  when  so  elected  churohwardens,iliill 
appear  and  be  admitted  and  sworn  according  to  Isv, 
and  shcdl  collect  andrtf^eive  the  rents  of  the  seats  and  petit 
and  pay  the  stipends  nr  salaries  appointed  by  the  coa- 
missioners  to  be  jHiid  to  the  minister  and  clerk  of  and 
behntfing  to  the  church  oi  chapel  for  the  time  being,  s&d 
also  shall  do,  perform,  and  execute  all  lawful  acts, 
matters  and  things  iiecess*iry  and  requisite  /urow/cM- 
cernimj  the  repairs,  management,  good  order,  snd 
decency  of  behaviour  to  be  kept  and  observed  in  the 
church  or  chapel  by  the  congregation  thereof ;  and 
the  persons  so  to  be  appointed  or  chosen  church- 
wardens shall  continue  in  their  said  ofbot  until 
others  shall  be  chosen,  in  like  manner,  in  their  stesd; 
and  all  the  persons  so  chosen  churchwardens  are 
hereby  authorised  and  emjvtwered,  in  cose  of  noo- 
payment  of  the  rents  of  the  seats  or  pews  of  the 
cliurch  or  chapel,  for  which  they  shall  be  appointed, 
to  enter  upon  and  sell  the  s:ime  or  else  to  sue  forasd 
recover  the  same  ly  action  or  actions  for  such  rents  in 
the  names  of  ^the  churchwardens  of  the  church  or 
chapel  of '  (describing  the  same)  as  the  case  sbsll 
or  may  require,  without  specifying  the  christian  or 
surnames  of  such  churchwardens;  and  no  snch 
action  shall  abate  by  reason  of  the  death,  or  removal, 
or  going  out  of  office  of  any  such  chuxchwiiden." 

:)9  Geo.  3,  c.  134.  s.  26.  enacU  ''That  it  shall  be 

lawful  for  the  commissioners,  in  any  case  in  which 

,  they  shall  deem  it  expedient,  from  time  to  timSi  ^ 
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order  and  direct  that  the  rents  of  the  pews  in  any 
church  or  chapel  huilt,  acquired,  or  appropriated 
under  the  provisions  of  the  said  recited  Act 
(5b  Geo.  3,  c.  45),  or  this  Act,  shall  be  assigned  to  the 
parish  or  district,  and  received  by  the  churchwarden 
or  churchwardens,  in  such  parish  or  district,  who 
sitall  thereupon  be  required  to  pay  the  stipend  which 
/roM  iitne  to  time  may  be  assigned  or  fixed  under  the 
provisions  of  this  Act  to  the  minister  or  clerk.  Provided 
always,  that  the  parish  shall  not,  in  any  such  case, 
be  answerable  to  such  minister  or  clerk  for  any 
greater  sum  in  each  year  than  the  amount  of  the  rent  of 
the  pews,  which  shall  have  been  actually  let  during  the 
preceding  year  in  any  such  church  or  chapel ;  and 
any  surplus  of  pew  rents  remaining,  after  payment 
of  such  stipend  and  other  expenses,  shall,  except  in 
any  of  the  cases  next  hereinafter  mentioned  be 
invested  in  Government  securities,  in  the  name  of 
trustees  to  be  appointed  by  the  bishop  of  the  diocese, 
and  suffered  to  accumulate  for  the  purpose  of  forming 
a  fund,  &c."  (first  for  purchasing  or  building  a  house 
for  the  minister,  and  then  for  the  r^uction  of  pew 
rents,  or  the  increase  of  accommodation  in  the 
church  or  chapel). 

In  addition  to  the  above  sections,  the  G3rd,  64th, 
77th,  78th,  and  79th  sections  of  the  58  Geo.  8,  c.  45, 
and  the  27th,  30th,  31st,  and  32nd  sections  of  the 
59  Geo.  3,  c  134,  were  referred  to  and  relied  on  by 
connsel  on  both  sides  in  their  arguments. 

The  order  of  the  church  commissioners  assigning 
the  stipend  to  the  minister  of  the  district  church 
in  question,  and  making  other  directions  relative 
thereto,  was  as  follows:  —  *' Whereas,  under  the 
authority  of  certain  Acts  passed  in  the  fifty- eighth 
and  fif  ty-niuth  years  of  the  reign  of  His  late  Majesty 
King  George  III.,  and  in  the  third  year  of  his 
present  Majesty  King  Greorge  IV.,  for  building  and 
promoting  the  building  of  additional  diurches  in 

Sipulous  parishes,  a  church  hath  been  built  at 
ennington,  a  district  in  the  parish  of  St.  Mary, 
Xtambeth,  in  the  county  of  Surrey,  and  is  cfdled  the 
district  parish  church  of  St.  Mark,  Kennington. 
Nov,  therefore,  we,  His  Majesty's  Commissioners 
for  building  new  churches,  in  pursuance  of  all  powers 
whatever  vested  in  us  by  the  said  Acts,  or  any  of 
them,  or  otherwise  howsoever,  and  with  the  consent 
of  the  Right  Rev.  Father  in  God  Greorge,  by  Divine 
permission.  Lord  Bishop  of  Winchester  (testified 
by  his  signing  this  present  instrument),  do,  by  tlus 
instrument,  assign  the  yearly  stipend  of  550/.  unto  the 
^ritual  person  for  the  time  beina  appointed  to  serve  the 
said  church.  And  also  we  do  hereby  assign  unto  the 
clerk  for  the  time  being  of  the  said  church,  such  salary 
or  other  yearly  sum  of  money  as  with  the  fees  to  be 
received  by  such  clerk  in  each  year  shall  amount  to 
the  yearly  sum  of  iOL,  such  stipend  and  salary  to 
commence  from  the  30th  June  1824,  the  day  of  the 
consecration  of  the  said  church,  and  to  be  paid  as 
after-mentioned.  And  further,  we.  His  Majesty^s 
Commissioners  for  building  new  Churches,  in 
pursuance  of  all  powers  as  aforesaid,  do  hereby 
assign  the  rents  of  the  pews  of  the  same 
church  to  the  said  district  of  Kennington,  and  do 
hereby  order  and  direct  that  the  same  shall  be  re- 
ceived by  the 'churchwardens  of  the  said  district, 
vcho  shalt,  by  and  out  of  the  same,  pay  tlie  aforesaid 
stipend  and  salary  so  hereby  assigned  and  fixed  to  the 
said  minister  and  clerk,  such  stipend  and  salary  to 
be  ptid  in  the  manner  following  (that  is  to  say), 
the  sum  of  13G5/.  Ids.,  being  the  amount  of  the  said 
stipend,  and  the  sum  of  41/.  IIj.  11(/.,  being  the  amount 
of  the  said  salary  from  the  said  day  of  consecration 
to  Christmas-day  last,  within  one  calendar  month 
from  the  date  of  these  presents ;  and  from  Christ- 
mas-day aforesaid  the  said  stipend  to  be  paid  quar- 
terly, on  the  four  most  usual  rent  days  in  the  year 
(that  is  to  say),  Michaelmas-day,  Christmas-day, 
Lady-day,  and  Midsummer-day,  by  even  and  equal 


portions,  and  to  be  apportionable  in  case  of  the  death, 
remgnation,  or  other  avoidance  of  any  spiritual  per- 
son from  time  to  time  serving  the  said  church,  on 
any  other  day  than  one  of  the  quarterly  days  of 
payment  thereof,  and  a  proportionate  part  of  the 
said  stipend  to  be  paid  on  the  next  succ^ding  quar- 
terly day  of  payment  to  the  said  spiritual  person  or 
his  executors  or  administrators  (as  the  case  may  be) 
up  to  the  time  of  his  ceasing  to  serve  the  said 
church,  and  the  residue  of  the  said  quarterly  pay- 
ment to  be  paid  to  his  successor,  and  the  said  salary 
to  the  said  clerk  to  be  paid  annually  upon  his  pro- 
ducing to  the  churchwardens  an  account  regularlv 
kept  by  him  of  all  fees  received  by  him  as  sudi 
clerk  in  the  course  of  the  year ;  and  the  said  salaiy 
to  be  in  like  manner  apportionable  in  the  event  of  his 
death  or  other  deprivation,  on  any  other  day  than  one 
of  the  said  annual  days  of  payment.  And  further,  wo 
His  Majesty's  Commissioners  for  building  new 
Churches,  do  hereby  order  and  direct  that,  if  tlie 
said  pew  rents  shall  not  produce,  in  any  one  year,  the 
clear  stipend  of  550/.,  after  payiua  the  scmry  of  the  said 
clerk,  then  the  whole  residue  of  the  said  pew  rents  shall 
be  paid  to  t/ie  iaid  minister,  as  his  stipend  for  that  year, 
in  lieu  of  the  said  stipends  oj  550/.  And  furt/ter. 
We,  His  Majesty's  Commissioners  for  building  new 
Churches,  do  hereby  order  and  direct  that  any  sur- 
plus of  pew  rents  remaining  after  the  payment  of 
such  stipend  and  sidary,  shall  be  invested  in  Govern- 
ment securities  in  the  names  of  trustees  to  be  ap- 
pointed by  the  Lord  Bishop  of  the  said  diocese,  and  be 
suffered  to  accumulate  for  the  purpose  of  providing 
a  fund  for  the  building  or  purchasing  of  a  house, 
with  the  consent  and  approbation  of  the  said  Lord 
Bishop,  for  the  residence  of  the  spiritual  person 
serving  the  said  church ;  and  after  the  completion  of 
such  purchase,  then  to  the  augmentation  of  the 
stipend  of  such  spiritual  person,  or  to  the  reduction 
of  pew  rents,  or  the  increase  of  the  accommodation 
in  the  said  church,  in  such  manner  as  shall  be 
directed  by  the  said  Lord  Bishop  of  the  said 
diocese,  for  the  time  being,  and  according  to  the 
directions  contained  in  the  2Gth  section  of  the  said 
Act,  passed  in  the  51)th  year  of  the  reign  of  His 
late  Majesty  King  George  III.  In  testimony 
whereof  we  have  hereunto  set  our  seal,  this  13th 
February,  a.d.  1827.  G.  Wixxoir.         (L.S.) 

His  M^esty's  Commissioners  1818. 

T.  Jones,  (J-C.  and  J.  Thompson,  for  the  defendant 
Burrup,  now  showed  cause  against  the  above  rule, 
and  also  at  the  same  time  argued  in  support  of  their 
third  plea,  which  had  been  demurred  to,  and  of  the 
demurrer  to  the  second  count  of  the  declaration. 
Referring  to  the  Church  Building  Acts  (58  Geo.  3, 
c.  45,  and  59  Geo.  3,  c.  134)  and  to  the  assignment 
of  the  13th  Aug.  1827,  made  by  the  commissioners 
under  Uie  authority  of  sects.  G3  and  G4  of  the  former 
Act,  by  which  assignment  the  minister's  stipend 
was  fixed  at  550/.  a  year,  payable  quarterly,  it 
appeared,  they  said,  that  the  whole  case  turned 
mainly  upon  the  construction  to  be  put  upon  the 
various  sections  of  Uiose  Acts,  and  upon  the  assign- 
ment. The  present  churchwardens  (the  defendants) 
having  paid  over  to  tiie  plaintiff  all  moneys  received 
by  them  for  pew  rents  previously  to  Michaelmas 
18G7,  were  in  possession  of  a  certain  sum  received 
in  advance  for  the  letting  of  pews  from  Michaelmas 
18G7,  which  sum  the  plaintiff  claimed  in  respect  of 
his  stipend  for  services  as  minister  of  the  said 
church  from  Lady-day  to  Michaelmas  18C7.  But 
pew  rents  paid  in  advance  for  the  half  year 
from  Michaelmas  18G7  to  Lady-day  1868  were 
not,  it  was  contended,  applicable  to  the  payment 
of  arrears  of  stipend  for  the  previous  half  year. 
The  question  is  whether,  on  the  first  count,  the 
claim  was  not  satisfied  by  paying  ON«t  «S5l  >2a»x.  ^sn 


374 


MAGISTRATES'  CASES. 


Ex.] 


Llotd  r.  BuRsup  akd  ▲nother. 


[Ex. 


say,  whether  the  churchwardens  of  the  present 
year  arc  liable  for  sums  received  by  the  church- 
wardens of  the  past  year,  and  not  handed  over  by 
the  latter  to  the  former  ?  Suppose  the  congrega- 
tion were  to  go  on  diminishing,  who  would  have  to 
lose  the  stipend — the  present  incumbent  or  his  suc- 
cessor? The  relation  raised  between  the  church- 
wardens and  the  incumbent  is  that  of  trustee  and 
cestui  que  trusty  and  no  action  at  law  lay  by  the  latter 
against  the  former.  The  churchwiurdens  were  to 
receive  the  pew  rents,  and  not  to  hand  them  over  at 
once  to  the  incumbent,  but  out  of  them  to  pay  certain 
expenses,  such  as  printing  notices  to  pew-holders  ; 
stationery,  including  books  of  account ;  pew- 
openers  and  church  cleaners ;  and  the  additional 
and  important  item  (under  the  73rd  section  of  the 
58  Geo.  3,  c.  45)  of  suing  defaulters  for  their  pew 
rents  and  incurring  costs,  &c.  It  was  proved  that 
the  late  church waMens  had  paid  for  the  lighting  and 
warming  the  church,  and  also  the  verger's  salary. 
They  cited 

BartUn  V.  Binxond,  14  M.  &  W.  49 ;  14  L.  J., 

N.  S.,  372,  Ex. ; 
Fanloe  v.  Price,  10  M.  &  W.  451 ;  16  L.  J.,  N.  S., 

192,  Ex. ; 
Ro'iter  V.  Holland,  .T  A.  &  E.  99 ;  4  L.  J.,  N.  S., 

156,  K.  B. ; 
Edmi ,\U  V. Loxcndcs,  1 E.  & B.  81 ;  22 L.  J. IM,  Q.  B. 

In  that  last-mentioned  case,  the  case  of  Cant  v. 
Chapvmn^  5  A.  &  E.  647 ;  6  L.  J.,  N.  S.,  49,  K.  B., 
was  distinguished  by  Lord  Campbell,  C.  J.,  on  the 
ground  that  in  EdvLords  v.  Lowndes  the  trustees  had 
a  discretion  in  the  application  of  the  funds  at  their 
disposal.  In  the  present  case  there  was  nothing  to 
maike  the  stipend  a  first  charge  on  the  fund,  and  the 
principle  of  Edwards  v.  Lowndes  is  applicable.  Then 
secondly,  the  pew  rents  received  in  advance  were 
not  applicable  to  the  payment  of  the  back  quarters 
of  the  stipend.  If  they  were,  how  could  tiiere  be 
an  apportionment  in  the  event  of  the  resignation 
or  death  of  the  minister  ?  If  all  the  rents  for  the 
two  quarters  from  Michaelmas  1867  to  Easter  1868 
were  devoted  to  the  payment  of  back  stipend,  and 
the  incumbent  then  resigned  or  died,  there  would  be 
nothing  in  hand  to  apportion  to  his  successor  for  his 
8er>ice,  during  the  remainder  of  the  hidf-year.  The 
pew  holders  were  a  fluctuating  body,  and  persons 
paying  pew  rents  in  advance  paid  them  not  for  the 
past,  but  the  future  services  of  the  minister.  It 
was,  at  all  events,  clear  that  with  respect  to  the 
sums  not  received  by  the  present  churchwardens, 
they  could  not  be  charged  or  made  liable,  else 
where  would  it  stop  ?  If  they  were,  it  might  go  back 
any  number  of  years.  The  stipend  was  appor- 
tionablc,  and  all  of  it  might  not  belong  to  the 
plaintiff  at  all.  There  was,  therefore,  a  periodical 
payment  assignable  to  each  quarter,  and  one  quarter 
must  not  go  in  relief  of  another.  The  churchwardens 
had  no  means  of  reimbursing  themselves  for  any 
liability  imposed  on  them  by  this  action.  Not  being 
empowered  to  levy  rates,  the  only  money  that  comes 
to  their  hands  comes  in  the  way  of  pew  rental.  It 
was  said  by  the  other  side  that  the  churchwardens 
represent  the  parish,  but  no  section  in  either  of  the. 
Acts  says  so,  or  makes  them  a  corporation.  No 
doubt  the  clause  in  sect.  26  of  the  59  Geo.  3  c.  134, 
providing  for  the  stipend's  not  exceeding  the  pew 
rents  received  during  "  the  preceding  year,"  is  very 
puzzling.  Probably  the  word  "preceding"  got  in 
by  mistake.  If  it  be  omitted  the  same  construction 
inll  be  arrived  at  as  that  which  the  Church  Building 
Conmiissioners  appear  to  have  put  on  the  section  by 
their  assignment.  The  year  according  to  the  Act  of 
Parliament  (59  Geo.  3,  c.  34,  s.  32),  begins  at  Easter, 
and  that  coincides  with  the  period  when  the  church- 
wardens are  elected.  They  also  referred  to  and 
relied  on  sects,  77,  78,  and  79  of  the  58  Geo.  3, 


Prentice,  Q.  C,  and  Longley  (of  the  Chancery  Bar) 
contra,  for  the  plaintiff,  in  support  of  the  role, 
and  also  of  the  declaration  and  the  demurrer  to  the 
plea.— The  stipend  is  a  first  charge  on  the  pew 
rents.  The  expenses  may  be  raised  by  rates.  The 
mode  of  appointing  churchwardens  yearly  for  a 
district  chun^  and  their  duty  and  authority  to 
collect  the  pew  rents,  and  to  pay  the  ministers 
stipend,  and  the  other  duties  of  their  office,  were 
pointed  out  by  sect.  73  of  the  58  Geo.  3,  c.  4J, 
whilst  in  sect.  26  of  the  59  Geo.  3,  c.  134,  theie 
is  an  express  provision  that  they  are  not  to  be 
liable  for  a  larger  sum  than  shall  be  received 
by  them  in  the  year.  It  has  been  argued,  amtra, 
that  this  action  is  not  maintainable^  because  the 
churchwardens  and  the  minister  are  in  the  re- 
spective position  of  trustees  and  cestui  que  tnsL 
But  there  is  a  duty  imposed  by  the  Acts  on  the 
former,  to  collect  the  rents  and  pay  the  ministo; 
and  for  the  neglect  of  that  duty,  an  action  on 
the  case  will  lie :  (Tifson  and  another  t.  I%e  Warwick 
GaiUght  Companif,  4  B.  &  C.  962 ;  4  L.  J.  58,  K.  B.) 
The  principle  was  laid  down  in  1  Com.  Big.,  title 
*'  Action  on  Statute,"  (F.) ;  and  again,  2  lb.,  title 
**  Debt,"  (a.  9). 

Cane  v.  Chapman,  5  A.  &  £.  64t7i  6^L.  J.,  N.  &, 
49,  K.  B. ; 

Bo'jy  V.  Pearsc,  25  L.  J.  35,  C.  P. ;  10  C.  B.  53i 

are  authorities  in  the  plaintiff's  favour  upon  tins 
point     The  cases  cited  by  the  other  side  voe 
for  money  had   and  received,  and  the   prindple 
which  they  decided  was  that,  under  the  particii- 
lar    statutes,    the    parties    sued    were    truitees, 
having  a  discretion   to  exercise.     But  here  the 
case  is  one  of  a  duty  imposed  by  statute,  for 
breach  of  which  duty  an  action  lies.    [Chakssll, 
B.— If  the  expenses  are  not  to  be  deducted  befon 
the  minister  is  to  be  paid,  you  may  be  right.    Cm 
you  show  any  authority  that  the  expenses  can  be 
satisfied  by  a  rate?    I  am  prepared  to   go  with 
you  if  this  be  a  primary  charge  in  favour  of  the 
minister,  then  there  is  no  relation  of  trustee  and  cofts 
que  trust ;  but  if  these  expenses  are  to  be  paid,  dwa 
it  is  not  a  primary  charge.]  But  even  if  the  expemei 
are  to  be  deducted  that  would  not  prevent  the  actioa 
lying  for  breach  of  duty.     The  ** expenses"  fiist 
come  in  in  the  middle  of  sect  26  of  59  Geo.  3.    By 
the  first  part  of  that  section  there  is  a  stipend  to 
the  minister  and  a  salary  to  the  derk  to  be  paid. 
In  that  part  of  the  section  relating  to  the  stipend, 
it  is  said  *'  stipend  and  other  expenses,"  and  inasmuch 
as  no  other  expenses,  except  the  clerk's  salary,  are 
referred  to  in  the  Act,  such  '*  other  expenses  "  must 
mean  that  "  salary,"  and  so  the  commissionen^  Vf 
their  assignment,  directed  the  surplus  after  pig- 
ment of  such  stipend  and  salary  to  be  invested, 
independently  of  the  question  of  <*  expenses ;"  the 
stipend  is  the  first  charge,  and  has  been  so  con- 
sidered by  the  commissioners.      Sect  27  of  the 
59  Geo.  3,  it  is  submitted,  meets  the  difficulty  as  to 
the  expenses.    [Martin,  B. — Suppose  the  pew  lenti 
to  be  deficient  for  the  stipend  by  100/.  a  year,  and 
the  minister  dies  after  ten  years,  are  the  pew  rents 
after  his  death  to  be  apiHopriated  to  the  payment  to 
the  executor  of  that  1000/.]    No.    The  answer  to 
that  is  in  sect  26.     [BaAam-ELL,  B.— Put  it  ia 
another  way.    The  minister  is  appointed  at  Christ- 
mas at  a  yearly  stipend  of  500iL ;  the  pews  aU  let 
for  the  year  produce  only  200/. ;   at  Lady-dijr  he 
says,  "  pay  me  my  quarter,  125/. ;"  at  Midsummer 
he  says,  '*  pay  me  the  75/. ;"  and  then  he  dint]  Ihe 
assignment  says  if  the  rents  for  the  year  do  nut 
amount  to  the  full  stipend  then  the  whole  amomt 
shall  be  paid,  which  shows  they  are  not  to  be  hsUe 
for  more  than  is  received.   As  to  the  difficulty  about 
the  word  "preceding,"  in  sect.  26,  the  pew  rents  are  to 
be  paid  a  year  in  advance  at  starting,  and  thm  erefy 
V  «u<c<i«vi^%  Yv»il  ^^ax  another  half  year  it  to  be  piA 
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Llotd  v.  Bubbcp  and  Akotheb. 


[E: 


» at  to  have  a  year  always  in  hand.  [Chamhbll,  B. 
-A  pretty  position  you  would  put  the  chorch- 
vrdena  'Jn  if  the  minister  is  to  he  paid  first, 
ad  then  the  pew  rents  should  fall  short.]  They 
are,  it  is  contended,  power  to  obtain  rates  for  pay- 
lent  of  the  expenses,  if  the  duty  mentioned  in 
set.  73,  of  doing  all  things  necessary,  &c.  for  the 
spairs  and  management  of  the  church  be  thereby 
nposed  on  them.  Anyhow,  there  is  nothing  in 
le  Acts  enabling  them  to  ts^e  a  penny  from  the 
mts  for  the  expenses  of  the  church  till  the  minister 
\  paid.  As  to  the  next  point,  the  plaintiff  is  at  all 
rents  entitled,  on  the  first  count  to  recover  the 
loneys  in  hand  when  the  action  was  brought,  and 
I  not  bound  to  wait  till  the  quarter.  The  whole 
oint  is  raised  on  the  third  plea  to  that  count.  The 
linister  is  entitled  to  all  the  rents  received  in  the 
ear,  the  difficulty  being,  when  docs  the  year 
sfenred  to  in  the  section  commence?  The  plain 
S  contends,  and  the  assignment  bears  out  the 
ontention,  that  it  is  from  Christmas  to  Christmas, 
ad  the  stipend  is  to  be  paid  quarterly  on  the  four 
snal  quarter  days.  Each  year  is  to  bear  its  own 
Olden.  If  the  wardens  let  pews  and  do  not  get 
le  money,  that  is  their  own  fault.  The  plaintiff 
I  entitled,  on  the  first  count,  to  recover  the 
l9iL  lOs.  lOd  in  hand  when  action  brought,  less 
le  amounts  of  73/.  Bs,  7idL,  and  5/.  IGs.  Slc/.,  paid 
i  after  action,  making  the  sum  of  120/.  Bs.  6d. 
Bbamwell,  B.— The  defendant  has  not  pleaded  as 
» the  120L  5s.  (UL,  because  he  says  it  was  money 
iceived  for  and  distributable  in  the  year  1868,  and 
on  have  to  show  it  was  distributable  in  1867.] 
7  the  second  count  it  is  sought  to  make 
le  defendants  liable  for  money  received  by 
leir  predecessors.  The  churchwardens  repre- 
9it  the  parish,  and  the  Acts  of  Parliament 
lake  them  liable  for  rents  received  in  1867. 
Mtk  and  another  t.  Thomas  and  another,  2  B.  ft  C. 
ri,  decided  that  an  action  for  money  had  and 
iodved  might  bo  maintained  by  incoming  against 
itgoing  churchwardens  for  the  balance  in  the 
.tters*  hands.  The  plaintiff  is  without  remedy  if 
9  cannot  recover  from  the  defendants,  his  demand 
>t  accruing  in  the  time  of  the  late  wardens.  The 
>fendant8  are  the  only  parties  to  pursue  the  old 
aidens,  and  it  was  no  answer  to  say  they  had  not 
jt  the  money  if  they  had  failed  in  their  duty  to 
9t  it ;  and  the  want  of  funds  did  not  relieve  them 
f  their  responsibility :  {Hopkinson  v.  Pancher,  8  Ex. 
S;  18  L.  «f.,  N.  S.,  6  Ex.)  The  rents  received  in 
)67  are  to  be  the  source,  and  those  in  1866  the 
leaiorc  of  the  payment  to  the  minister,  who  was  in 
>  way  concerned  to  see  whence  the  money  came, 
rhey  cited  and  relied  also  on  sects.  80,  31,  ft  82 
the  59  Geo.  3,  c.  184.) 

Cur.  adv.  vuU. 

Dec.  8. — The  considered  judgment  of  the  court 
Ceily,  C.B,  and  Martin,  Bramwell,  and  Channel!, 
B.),  was  now  delivered  as  follows  by 

Ejellt,  C.B. — This  is  action  against  the  church- 
ardens  of  a  district  church,  for  the  minister's 
Ipend,  payable  out  of  pew  rents  received  by  the 
ffendants  as  churchwardens.  One  of  them, 
nrrup^  alone  resists  the  action.  The  first  objection 
,  that  the  defendants  are  trustees,  and  the  plaintiff 
cettuis  que  trust ;  that  no  action  lies ;  and  a  bill  in 
luity  is  the  only  remedy.  Some  cases  have  been 
ted  in  support  of  this  objection,  but  in  all  of  them 
te  defendants  had  received  moneys  applicable  to 
fferent  purposes,  and  were  at  liberty  to  apply 
lem  to  one  or  other  purpose  at  their  discretion.  In 
e  TOBsent  case,  under  the  provisions  of  the  Church 
nifding  Acts  (58  Geo.  3,  c.  45,  and  59  Geo.  3, 
185),  and  the  order  of  the  Church  Commissioners 
signing  the  pew  rents  to  the  district,  and  expressly 
rectingthem  to  be  received  by  the  churchwardens, 


and  that  out  of  such  rents  they  are  to  pay  the 
stipend,  the  rents  are  in  the  first  instance  expressly 
made  applicable  to  the  payment  of  the  stipend, 
subject  only  to  the  payment,  after  certain  deduc- 
tions, of  the  salary  of  the  clerk,  upon  which  no 
question  arises.  The  plaintiff,  upon  these  pro- 
visions of  the  Act,  contends  that  whenever  the 
churchwardens  have  received  pew  rents  applicable 
to  the  payment  of  his  stipend,  and  the  stipend  has 
become  due,  a  special  action  upon  the  statute,  or  an 
action  for  money  had  and  received,  is  maintainable 
by  him,  against  the  churchwardens,  to  recover  the 
amount ;  and  to  this  extent  we  are  of  opinion  that 
the  plaintiff's  claim  is  sustainable.  But  the  plain- 
tiff likewise  insists  that  he  is  entitled,  not  only  to 
pew  rents  received  in  respect  of  quarters  expired, 
and  for  which  the  stipend  has  become  due,  but  to 
such  as  have  been  paid  in  advance,  and  for  periods  yet 
to  come,  and  in  respect  of  which  no  stipend  has 
yet  become  payable ;  and  that  claim,  we  think,  can- 
not be  sustained.  By  the  73rd  section  of  the  Act 
of  1818  (the  58  Geo.  3,  c.  45),  churchwardens  are 
to  be  appointed  **  who  shall  collect  and  receive  the 
rents  of  tlie  seats,  and  pay  the  stipends  or  salaries 
appointed  by  the  commissioners  to  be  paid  to  the 
minister  and  clerk."  Then,  by  the  Act  of  1819 
(the  59  Geo.  8,  c.  134),  s.  26,  the  commissioners  are 
authorised  to  direct  '*  that  the  rents  of  the  pews 
shall  be  assigned  to  the  parish  or  district,  and 
received  h^  tiie  churchwaniens,  who  shall  there- 
upon be  required  to  pay  the  stipend  which  from 
time  to  time  may  be  assigned  to  the  minister  and 
clerk."  These  provisions  are  unconditional  and  pre- 
cise, and  their  effect  is  to  impose  upon  the  church- 
wardens the  le^  duty  of  paying  over  to  the  minister 
the  pew  rents  applicable  to  the  stipend  as  soon  as 
they  are  received.  But  the  third  plea,  which  alleges 
in  effect  that  the  defendant  has  paid  to  the  plaintiff, 
or  into  court,  all  that  the  churchwardens  have 
recdved  do¥m  to  the  15th  Oct.,  the  day  when  the 
action  was  brought,  except  certain  sums  for  pew 
rents  to  commence  from  Michaelmas  1867,  and 
to  which  plea  the  plaintiff  has  demurred, 
directly  raises  this  question,  whether  the  plain- 
tiff is  likewise  entitled  to  the  pew  rents 
received  in  advance.  It  appears  by  the  73rd 
section  of  the  Act  of  1818,  and  the  26th  section 
of  the  Act  of  1819,  above  referred  to,  together 
with  the  assignment  of  the  stipend  of  the  date 
of  Feb.  1827,  that  the  amount  of  the  stipend 
assigned  to  the  minister,  and  to  be  paid  to  him  by 
the  churchwardens,  is  550/.  a-year;  and  after  the 
payment  of  certain  arrears  long  since  paid,  this 
stipend  is  to  be  paid  at  the  four  most  usual  quarter 
days,  beginning  at  Christmas  1826.  This  stipend 
appears  to  have  been  regularly  paid,  and  the  amount 
of  the  pew  rents  received  to  have  been  sufficient  for 
the  purpose  until  Michaelmas  1867,  when  the  two 
quarters'  stipend,  amounting  to  275/^,  became  due, 
and  is  the  sum  sought  to  be  recovered  in  this  action. 
From  some  causes  or  other,  not  fully  disclosed,  but 
partly  from  the  late  churchwardens  not  having  paid 
over  the  whole  of  the  pew  rents  they  had  received, 
the  present  churchwardens  had  199/.  10s.  lOdL,  and 
no  more,  in  their  hands  upon  the  15th  Oct.  1867, 
when  the  action  was  brought.  Of  this,  before  and 
after  action  brought,  73/.  8s.  7^c/.,  and  5/.  1 6s.  8j^^., 
appear  to  have  been  paid  to  the  plaintiff,  or  into 
court,  leaving  a  balance  of  120/.  5s.  6(£  to  be 
accounted  for;  and  this  sum  is  alleged  by  the 
defendants,  in  the  third  plea,  and  is  proved  to  con- 
sist wholly  of  pew  rents  payable  and  paid  in 
advance,  for  the  use  and  occupation  of  pews  from 
and  after  Michaelmas  1867.  The  question,  there- 
fore, is,  whether  this  sum  can  bo  applicable 
to  the  stipend  becoming  due  before  and  at 
that  date?  By  the  26th  section  of  ll\& 
59  G€0,   8,   c,  \S\^  )m1qi«  xE«?[iNhs3rofi^  N^  N»  ^^- 
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BiavMi  V.  Copp. 


[Ex. 


Tided  that  the  miniBter'i  itipend,  in  anj  one  I 
jeu— that  ii  fram  Chriatmu  to  Cbmtmu— duUl 
not  exceed  the  (am  for  which  the  pews  iludl  hftve  i 
been  let  in  the  next  preceding  jetr.  At,  howcTer, 
it  it  not  ittKKetted  that  the  renti  from  CtuiBtma* 
ieer>,  to  Cbriitniu  18GG,  fell  short  of  G50L,  no 
qnettion  arisei  upon  this  proTiiion  of  the  atatnte, 
uid  it  is  referred  to  onlj  because  doubts  were  ei- 
wessed  as  to  its  meaning,  on  botli  sides,  at  the  bar. 
But  ic  appears  by  the  tenns  of  the  aHignment  of 
the  stipend  of  1827,  that  the  stipend,  although  fixed 
at  G50/.  It-year,  is  not  to  exceed  the  Buni  prodoced 
by  the  pew  lenU  in  each  particular  current  year. 
It  ouinat,  therefore,  be  linown  until  Chriitmai, 
what  sliali  be  the  amount  of  the  stipend  in  any  one 
current  year ;  and,  as  in  the  year  in  question,  Christ- 
niai  IHtMi,  to  Cliristmaa  I8G7,  there  was  evidently 
some  deficiency,  from  whatever  cause  It  may  have 
arisen,  in  the  sums  received  at  Ihe  expiration  of 
the  Michaelmaa  quarter,  it  could  not  be  known, 
until  the  eiuuing  Christmas,  whether  the  deficiency 
would  be  made  up ;  and,  consequently,  whether  the 
entire  stipend  of  550/.,  or  how  much  less,  would 
vltimately  become  payable.  Under  these  circum- 
stances, tbe  cliurchwardens  having  paid  orer  to  the 
niniiter  the  whole  of  the  money  in  their  hands, 
■ccrned  doe  in  respect  of  the  first  three  quarters  of 
the  year,  and  baring  no  more  left  in  U>eir  hands 
than  ylOl.  ot.  6J.,  a  )nm  iniufflcient  to  provide  for 
the  quarter  from  MicbsetmM  to  Christmas,  and 
consequently  to  leave  a  lurpluB  applicable  to  such 
deficiency,  it  is  clear  that  the  plaintiff  wm  not 
entitled  to  claim  oiiy  portion  ot  tiuit  sum  in  respect 
of  the  expired  quarters,  inasmuch  as  if  no  more 
should  be  prodnccd  between  the  time  when  the 
action  was  brought  and  Christmas  18U7,  that  sum 
would  be  altogether  applicable  to  that  quarter,  and 
could  not  be  lawfully  applied  to  either  of  the  two 
preceding  quartets,  in  respect  of  which  the  actioD 
was  brought.  The  defendant,  therefore,  ia  entitled 
to  the  judgment  of  the  court  npon  the  first  count 
and  upon  the  demurrer  to  the  tliird  pies.  Tlie 
plaintiS  likewise  claims  by  tbe  secood  count  the 
balance  of  the  pew  reiits  received  by  and  in  the 
hands  of  the  late,  and  nut  paid  over  by  them  to  the 
present,  churchwardens,  but  retained  to  meet  cer- 
tain sums  paid,  or  alleged  to  be  payable,  for  ex- 
penses incurred  in  respect  of  the  church.  We  arc, 
however,  of  opinion  that  this  demand  cannot  be 
sustained,  and  that  there  is  no  ground  upon  which 
we  can  hold  the  defendants  liable  for  money  re- 
oeivcil  and  not  paid  over  by  the  late  churchwardens; 
but  we  inu  t  not  be  supposed  to  sanction  the  reten- 
tion or  application  of  the  pew  rents  by  the  late 
churchwardens  to  nny  of  these  expenses,  which 
appear  lu  be  otherwise  prorided  tor  by  the  Acts  of 
I'arliatnent. 

Bale  difrianjmf.  and  jiidsatnt  for  llie  df/indant 
BiOTvp  OB  thf  d/inarrer  lo  t/ie  second  cuanl,  and 
aim  OH  the  lUiaantr  (o  tlit  third  pita. 


Wtitiuidiii/,  Xoi:  23,  1S63. 
Stevens  c.  Cofp. 

LaivBord  nml  tenant —  Conditim  in  Itate  for  re-tatry 
OH  conrlclioH  of'  orciipia-  of  any  offence  agairat  Iht 
i/niHr.  Iiivi — Shooting  aithoat  taking  out  eertilicate 
—  H'tether  an  offtset  ogairut  llie  qaait  hici,  or 
enlj  ogainrt  tlit  rti-enaef — 33  j-  24  \'irt.  c.  tK),  t.  i 
— CnreiioBl  ruaniHg  leilk  the  land—J'JjectBicnt  hi/ 
auiijna  <f  rtctiiieH~22  Ilta.  8,  c.  Oi. 

A  a  iiate,  ibUJlSird  Ike,  1825,  of  lani/t  Jor  a  term 


of  ftart,  dettrminiAk  ■ 
prnviio  for  Tt-t»trg  hy  tin  htitr,  Idt  ktin  aid 
nutgnt,  "  in  tat  lie  teutt,  Um  txtctun,  ^  tr 
aag  Unant,  umder-leitanl,  or  oeeiqtitr  of  tit  MnW 
praiiitt.,  jAimiU  at  aaji  lime  duriag  tit  (ara  ts  faw- 
fuBj/  conclcitd  of  anf  offaia  agatatt  caq  of  til 
■       ~       ■"       dffadt   - 


praent  or  fatart  r>cont  lamt," 
being  in  ite  ocemation  of  tie  """ 
on   tit  S3rd  Ac-     "'"-     — 


Afinidml 


of  a  gminm  certificale,  anilnnj  to  tit  font  of  At 
tlatult,  j-c,  and  vat  lAsmipM  atgadged  to  firJUl 
and  pay  lie  ihm  of  HI. 

Upon  ejectment  bf  atttgntt  iff  Oa  rerersKM;  for  t 
forfeittirt  on  tit  breadi  of  lit  oondilion,  kg  rtamt 
of  tad  conoKtion,  it  vai 

Bdd  ibj  Martin,  Oknwtf,  andCkatbff,  BK),  libildt 
aboix  provito  woi  a  aiilaieral  conA'ruwt,  and  id 
not  "touch  or  eoaexm  the  tiing  demited  i"  ial  rattw 
tht  dtaiactir  and  conduct  of  lie  oceioiisr  Uhrcs^; 
and  therefore  it  did  not  rva  wilA  tit  ttitd  so  oi  b 
eneJile  the  atngnte  of  tit  rtrtrtioa  to  rt-taur  os  a 
brttidi  of  it. 

Per  Kelly,  C.B.—Tie  offaiee  of  which  tit  difadal 
inu  coneicted  oat  an  offenet  againtt  lit  rcrcHi 
taict,  and  not  a*  offaxx  aaatntt  lit  gamt  It**, 
iciliin  the  meaning  of  lie  condilia*  ia  tit  ieatt. 

1^  C^Hanell,  B. — Afy  ^pretent  iatprtttton  it,  llaf  it 
Kn.i  an  offeiKt  both  againtt   the  game  lamt  sarflk 

Tliis  was  an  action  of  ejectment  to  kcotv  poi- 
sesiioD  of  land  and  ptemises,  on  the  gronad  cf  a 
forfeiture  by  reason  of  tbe  breach,  on  tbe  part  of  the 
defendant,  of  a  covenant  or  condition  contaiiKd  ia 
the  lease  of  the  said  premises. 

The  action  was  tried  at  the  last  summer  ainsti 
[or  the  county  of  Devon  at  Exeter,  before  CbanndL 
B.,  when  the  following  appeared  to  be  the  factsii 
the  case. 

Tbe  plaintiff  brought  the  action  as  assignee  of  tkr 
reversion,  and  the  defendant  was  the  occupier*^ 
the  premises  in  questiou. 

By  an  indenture  uf  lease,  dated  tbe  23rd  Dec 
1825,  George  Acland  Baibor,  Etn^  for  the  valoalill 
consideration  therein  expressed,  demised  and  Ifand 
to  one  Jonas  Cui^  the  premises  which  were  no* 
the  subject  of  the  pcsent  action,  consisting  d  s 
messuage  and  tenement,  called  Middle  Qribbktk 
containing  about  thirteen  acre*  of  laud  and  s 
decayeil  cottage,  with  waste  ground  and  gardes 
thereto  belonging,  all  situate  in  the  parish  of  Liuk 
TorringtOD,  in  the  said  county  of  Devon,  to  hold  to 
the  said  Jonas  Copm  his  executors,  adminittrati*^ 
and  assigns,  from  the  35th  of  March  then  Isft 
past,  for  the  full  term  of  ninely-nine  yean,  deter- 
minable on  tbe  lives  of  tbe  said  Jonas  Copp,  tbea 
aged  forty-seven  years,  William  Copp,  kh  <i 
Edmund  Copp,  then  aged  seventeea  years,  tad 
William  Copp,  son  of  William  Copp  thereiD  di- 
scribed,  then  aged  tuvcnteen  years,  at  the  yeatlj 
rent  of  'is,  and  a  heriot  of  oi. 

There  was  a  clause  in  the  said  indentnre^  niaA 
excepted  and  reserved  out  of  the  demiae  thereby 
made,  all  timber  and  other  trees,  and  all  mines, 
&V.  awl  all  ijame  tad  wild  fowl,  witi  libtrtt  to  ful 
andtliodton  the  said  preinitei,  at  all  timet  iiriaf  t^* 
laid  term  ,-  and  there  were  also  the  usual  and  untt- 
nary  covenants  on  the  part  of  the  Iwscc,  cove- 
nanting fur  himself,  his  heirs,  executor*,  adminii- 
trators,  and  assigns,  with  the  lessor,  Ms  bcin  vA 


raenlary  and  parish  and  other  ratca,  t_— ,  .  , 
ments  and  outgoings  during  the  term ;  for  tba  cfce- 
tiou  of  a  new  cottage  on  the  sit«  of  tlie  ntd  dcev^ 
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oouage,  at  an  expenditure  of  501 ;  for  repairing  and 
maintaining  the  said  demised  premises  in  alln^dful 
repairs  during  the  term,  and  for  peaceably  yielding 
up  the  said  demised  premises  at  the  expiration  of 
the  said  term,  without  action,  suit,  or  refusaL 

The  lessor  for  himself,  his  heirs,  &c.,  then  cove- 
nanted with  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  for  the  quiet  enjoyment  of  the 
demised  premises  during  the  term ;  and  then  came 
a  proviso  in  the  following  words :  '*  Provided 
always,  and  be  it  hereby  declared  and  agreed,  by 
and  between  the  said  parties  hereto,  that  if  the  said 
yearly  rent  hereby  reserved,  or  any  part  thereof, 
•hall  be  in  arrear  by  the  space  of  twenty-one  days 
next  after  any  or  either  of  the  days  and  times  of 
payment  aforesaid,  or  if  the  said  demised  premises 
shall  be  out  of  repair,  or  in  decay,  to  the  value  of 
2CU.,  and  shall  not  be  well  and  completely  repaired 
within  thirty  days  after  notice  shall  be  gi?en  for 
that  purpose,  or  if  the  said  Jonas  Copp,  his  exe- 
cutors, administrators,  or  assigns,  or  any  tenanty 
finder'teiwnt,  or  ocwupier  of  the  mid  deitused  pre 
misesy  or  of  any  part  thereof,  shall  at  any  time 
during  the  said  term  hereby  granted,  be  lawfully 
convicted  of  committiug  any  trespass  on  any  of 
the  lands  of  the  said  George  Acland  Barbor, 
his  heirs  or  assigns,  or  of  any  offence  against 
€tny  of  tite  present  or  future  game  laws,  or 
If  the  said  Jonas  Copp,  his  executors,  adminis- 
trators, or  assigns,  shall  not  perform  all  and  every 
tlie  covenants  hereinbefore  contained,  on  his  and 
their  parts  to  be  performed,  then  and  from  thence- 
forth, in  any  or  either  of  the  cases  aforesaid,  it 
shall  be  lawful  j^  the  said  George  Adawd  Barbor, 
bis  heirs  and  assigns,  into  and  upon  the  said  de- 
mised premises,  or  any  part  thereof,  in  the  name 
of  the  whole,  to  re-enter,  and  the  same  to  have 
a^in,  repossess  and  enjoy  as  of  their  first  and 
former  estate,  and  from  thenceforth  this  present 
indenture  of  lease  shall  cease,  determine,  and  be 
Toid,  to  all  intents  and  purposes  whatever." 

The  said  George  Acland  Barbor,  by  his  will  dated 
the  loth  Oct.  1830,  devised  all  his  real  estate  unto 
his  cousin  William  Arundel  Yeo,  his  heirs  and 
assigns,  and  died  on  the  7th  July  1839,  without 
having  revoked  or  altered  that  devise ;  and  the  said 
William  Arundel  Yeo,  by  his  will,  dated  the  29th 
April  18G1,  after  devising  certain  estates  in  other 
parishes,  gave  all  the  residue  of  his  real  estate  to 
trustees  for  sale,  from  whom  the  present  claimant 
purcliascd  the  premises  in  question  on  Uie  28th  Oct. 
1864,  subject  to  the  before-mentioned  lease. 

The  present  occupier  of  the  demised  premises  is 
the  defendant  Thomas  Copp. 

Oil  the  23rd  Nov.  1867,  the  said  Thomas  Copp, 
the  defendant,  was  convicted  at  Great  Torrington, 
in  the  said  county  of  Devon,  before  the  justices  of 
the  peace  for  the  said  county,  of  having,  on  the 
11th  Nov.  then  instant,  at  the  parish  of  Little  Tor- 
rington, in  the  said  county,  **used  a  certain  gun  for 
the  imrpose  of  taking  or  killing  game,  he  the  said 
Tliomas  Copp  not  being  authorised  so  to  do  for 
vant  of  a  game  certificate,-  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  ;  "  and 
he  was  thereupon  adjudged  to  forfeit  and  pay  the 
sum  of  oL 

The  plaintiff,  as  assignee  of  the  reversion  of  the  de- 
mised premises  as  above  mentioned,  considering  that, 
by  such  conviction  of  the  defendant,  the  occupier  of 
the  demised  premises,  a  right  of  re-entrv  had  accrued 
nnder  the  above  mentioned  proviso  in  the  lease, 
brought  the  present  action  of  ejectment  The  above 
facts  were  proved  at  the  trial,  and  it  was  also  proved 
that  the  defendant  was,  at  the  time  of  this  conviction 
before  the  justices  as  aforesaid,  and  for  some  years 
previously  had  been,  in  the  occupation  of  the 
demised  premises. 

A  verdict  was  found  for  the  plaintiff,  with  leave 


reserved  to  the  defendant  to  move  on  points  of  law 
reserved. 

A  rule  was  accordingly  obtained  to  set  aside  the 
plaintiff^s  verdict,  and  to  enter  a  nonsuit,  or  a  ver- 
dict for  the  defendant,  on  the  ground  that  the 
breach  of  covenant  proved  at  the  trial  was  not 
such  a  breadi  as  to  entitle  the  plaintiff  to  re- 
enter ;  and  also  on  the  ground  that  the  defendant 
was  not  proved  to  be  a  tenant,  under-tenant,  or 
occupier  of  the  demised  premises  within  the  meaning 
of  the  lease  of  the  3rd  Dec.  1825.  And  against 
that  rule 

Montague  Bere,  for  the  plaintiff,  now  showed 
cause. — The  main  question  here  was,  did  this  cove- 
nant, for  the  breach  of  which  the  plaintiff  sought 
to  re-enter,  or  did  it  not,  run  with  the  land? 
[Kblly,  C.  B. — ^There  is»  I  think,  a  previous  ques- 
tion to  bo  considered,  namely,  whether  the  offence 
of  which  the  defendant  was  convicted  was  an 
offence  against  the  game  laws,  or  only  against 
the  revenue  ?  Then  comes  the  question,  whether 
the  covenant  runs  with  the  land.  May  a  lessor  say, 
"  I  will  not  have  a  poacher  on  my  premises  ?  "]  To 
take  then  the  first  question.  At  the  date  of  the  lease 
iu  1825,  only  certain  persons,  duly  qaalified  with 
regard  to  property,  were  entitled  to  shoot  game. 
At  that  time  the  25  Geo.  8,  c.  50,  was  the  Act  in 
force  with  respect  to  the  certificate  necessary  to 
be  taken  out  by  such  persons  previously  to  their 
shooting  or  killing  game  (see  the  preamble  and 
sect.  2  of  that  Act);  and  the  3L  Geo.  3,  c  23, 
merely  increased  the  statute  duty  payable  on  such 
certificates.  At  the  date  of  the  lease,  in  1825,  to 
shoot  game  without  a  certificate  was  an  offence 
against  the  then  game  laws.  The  1  &  2  Will.  4, 
c.  32,  was  a  mere  alteration  of  the  game  laws  in 
force  at  the  date  of  the  lease ;  but  by  sect.  5,  the 
existing  laws  with  respect  to  game  certificates  were 
not  to  be  affected  by  that  Act.  Then  come  the 
23  &  24  Vict.  c.  90,  the  4th  section  of  which  applied 
to  the  present  case.  The  intention  of  the  framcr  of 
the  condition  evidently  was,  that  any  such  offence 
as  that  of  which  the  defendant  was  then  convicted 
shoiUd  give  a  right  of  re-entry.  Then  as  to  the 
covenant  running  with  the  land.  By  the  lease  the 
game  and  wild  fowl,  and  the  right  to  hunt  and  shoot 
on  the  demised  land,  at  all  times  during  the  term, 
were  expressly  reserved  and  excepted  out  of  the 
demiAe,  which  reservation  operated  as  a  re-grant  of 
the  right  of  sporting  by  the  lessee  to  the  lessor. 
Had  Sie  proviso  or  covenant  in  question  been, 
limited  to  the  lessee  and  his  assigns  only,  it  might 
be  admitted  that  the  conviction  of  the  defendant 
would  have  been  no  breach  of  it ;  but  the  cove- 
nant was  expressly  extended  to  a  conviction 
by  any  ''tenant,  under  tenant,  or  occupier,** 
showing  an  evident  intention  on  the  lessor's 
part  to  guard  against  injury  to  his  land  by 
the  occupier  being  convicted.  It  was  moreover 
an  injury  to  the  occupation  and  enjoyment  of  the 
land,  and  damaged  the  lessor's  right  of  shooting 
over  the  estate,  and  rendered  such  right  less  valuable 
for  sale,  and  was  an  injurv  to  the  reversionary  value 
of  the  land  itself.  The  law,  as  to  such  covenants 
running  with  the  land,  was  well  laid  down  by  the 
judges  of  the  Queen's  Bench  in  Vyvyan  v.  Arthur^ 
1  B~.  &  C.  410,  in  which  case  Best,  J.  stated  the 
general  principle  to  be,  "  that  if  the  performance  of 
the  covenant  be  beneficial  to  the  reversioner  iu 
respect  of  the  lessor's  demand,  and  to  no  other  per- 
son, his  assign^ee  may  sue  upon  it."  That  prin- 
ciple applied  to  the  present  case,  this  covenant 
being  beneficial  to  the  lessor  as  owner  of  the  estate, 
and  the  plaintiff,  as  assignee  of  the  reversion, 
was  entitled  to  enter  on  its  breach.  It  was  not 
necessary  to  the  covenant  running  that  tba  qS«w» 
should  be  cominit\ft^QXi\Jti'^\asi!\\\'6!^V*.  V^vWvqxa&x 
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£arle,  in  the  Q.  B.,  ante,  p.  2J^3  ;  37  L.  J.  231,  Q.  B. ; 
L.  Rep.  3  Q.  B.  739.)  [Kelly,  C.  B.— Would  a 
condition  for  re-entry  on  the  lessee's  insolvency  run 
with  the  land?]  As  to  that  he  would  cite  the 
case  of  Doe  dem.  Driffield  and  others  t.  Pritchard  and 
others,  5  B.  &  Aid.  7G5;  3  L.  J.,  N.  S.  11,  K.  B. 
Had  the  conditions  in  the  present  case  been  contined 
to  the  lessee  it  could  not,  jwrhaps,  have  been  con- 
tended that  the  farm  might  not  have  been  carried  on 
with  profit  and  advantage  to  the  lessor,  but  here 
not  only  the  tenant  and  under  tenant,  but  the 
ocnipier  was  specified.  He  cited  also  the  following 
cases : 

jffami>io)i.?  V.  CoUsy  1  C.  B.  DOG ;  11  L.  J.,  N.  S., 
288,  C.  P. ; 

Roc  '1cm,  Bnwfortl  v.  HaifJai,  12  Ea«t,  46^4  : 

Hoojin-  V.  Clc.rk,  3G  L.  J.  70,  Q.  B.;  L.  Rep.  2 
Q.B.  200; 

Joui'dain  v.  Wilson,  4  B.  &  Aid.  266; 

Venioii  V.  Hiuithj  oib.l; 

Hartley  v.  Pr.hall,  Pcake's  Xi.  Pri.  Cas.  131. 
[Cleasby,  B. — Have  you  any  case  of  a  condition 
for  avoiding  the  lease  upon  the  lessee  or  liis  assignee 
becoming  bankrupt  ?]  Ho  had  not  found  any  such 
case.  The  fact  of  the  occupier's  conviction  whether  for 
an  offence  on  the  land  or  elsewhere,  was  an  injury 
to  the  reversioner's  sporting  right,  and  also  to  the 
enjoyment  of  the  land  itself.  Lastly,  as  to  the 
remaining  point,  the  plaintiff  proved  at  the  trial 
that  the  defendant  was  the  occupier  of  the  land  at 
the  time  in  question. 

A.  Charles  for  the  defendant,  contra,  supported  his 
rule.  He  would  contend  in  the  first  place,  that  the 
offence  of  which  the  defendant  was  convicted,  viz., 
the  shooting  without  a  certificate,  was  not  an 
offence  against  the  game  laws  at  alt  but  simply  a 
breach  of  the  revenue  law ;  and  secondly  that,  if  it 
were,  the  plaintiff,  as  assignee  of  the  reversion, 
could  not  take  advantage  of  it  as  a  breach  of  the 
condition  in  the  lease,  so  as  to  enable  him  to  re- 
enter. As  to  the  first  point,  the  conviction  referred 
to  in  the  proviso  in  the  lease  meant  a  conviction  by 
indictment,  for  some  offence  of  a  criminal  nature, 
and  known  to  the  criminal  law ;  whereas  this  con- 
viction by  the  justices  in  petty  sessions  was  simply 
for  an  infringement  of  a  revenue  law.  The  title  of 
the  Act  of  25  Geo.  3,  c.  150,  "  An  Act  for  Re- 
pealing an  Act  made  in  the  24th  year,  &c.,  and 
intituled  An  Act  granting  to  His  Alojesty  certain 
Duties  on  certijicates  issued  with  respect  to  the 
killing  of  Game,  and  for  oranting  other  Duties  in 
lieu  thereof,"  showed  that  it  was  a  revenue 
Act  and  not  a  ganie  law  at  all,  and  sects. 
8,  21,  and  22  corroborated  that  view.  The  same 
observation  was  applicable  with  regard  to  the 
present  Act.  Next,  as  to  the  second  x>oint:  two 
things  were  essential  in  order  that  this  condition 
should  run  with  the  land ;  first,  that  the  value  of 
the  premises  should  be  injuriously  affected;  and 
secondly,  that  the  thing  done  should  be  done  on  the 
demised  land,  or  be  a  direct  dealing  with  it :  (The 
Mayor,  tj'c.,  of  Congleton  v.  Pattison,  10  East,  130.) 
Tlie  right  of  the  assignee  of  the  covenant  to  sue  on  its 
breach  is  given  to  him  by  the  law  only  by  reason  of 
privity  of  estate.  But  the  covenant  here  is  a  collateral 
covenant  or  condition,  not  directly  affecting  the 
nature,  quality,  or  value  of  the  thing  demised,  and 
there  is,  therefore,  no  means  or  right  of  suing 
by  the  plaintiff  here  for  its  breach.  [Cleasdy,  B. 
refers  to  the  case  of  Doe  detn  Bridgman  v.  David  and 
others,  1  Cr.  M.  &  R.  405,  where  it  was  held  that  on 
the  assignee  of  the  lessee  becoming  bankrupt,  the 
lessor  might  re-enter  under  a  provision  giving  a 
right  of  re -entry  to  the  lessor  or  his  assigns  in  case 
the  lessee,  his  executors,  administrators,  or  assigns 
should  become  bankrupt  or  insolvent.]  The  question 
ci  hankruptcy  would  not,  it  was  submitted,  affect 
tbo  present  case  at  all.    Such  a  covenant,  on  XVl^ 


lessee  or  his  assignee  becoming  bankrupt,  might 
well  be  held  to  run  with  the  land  for  the  reason 
that  the  lessor's  object  is  to  have  a  solvent  tenant 
No  authority  had  been  found  that  such  a  covenant 
did  run,  but,  if  there  were  such,  it  would  be  no 
authority  in  the  present  case.  In  Purfrefs  rtue^ 
Moore's  cases,  2nd  edit.,  243,  a  corenant  that  the 
lessee  of  a  tavern  should  account  monthly  to  the 
lessor  for  the  wine  sold,  and  pay  him  so  much 
money  for  every  tun  sold,  was  held  not  to  be  s 
covenant  runing  with  the  land,  bat  a  collateral 
thing  which  did  not  pass  to  the  lessor's  assignee: 
And  Collison  v.  Lettsom,  6  Taunt.  223,  establidied 
the  proposition  that  a  covenant  not  to  do  anything 
off  the  land,  even  if  it  affected  the  rmlue  of  the 
land,  would  not  run  with  the  land.  In  Kaytelr, 
Bailey,  in  the  Court  of  Chancery,  2  Mylne  &  K.517, 
Lord  Brougham,  L.  C,  in  delivering  an  elaborate 
and  considered  judgment  on  the  subject,  said  (p.  533) 
"Consider  the  question  first  upon  principle. 
There  are  certain  known  incidents  to  piopgtj 
and  its  enjoyment ;  among  others,  certain  burdeos 
wherewith  it  may  be  affected,  or  rights  which  may 
be  created  and  enjoyed  with  it  by  parties  other  thsn 
the  owner,  all  which  incidents  are  recognised  bf 
the  law."  And  further  on  his  Lordship  said  (p.  535) 
**  But  it  must  not,  therefore,  be  supposed  that  inci- 
dents of  a  novel  kind  can  be  devircd  and  attached 
to  property  at  the  fancy  or  caprice  of  any  owner.' 
Now  the  present  was,  it  is  contended,  in  the  words  of 
Lord  Brougham,  a  novel  and  fanctfid  incident  It 
was  not  confined  to  the  lands  demised,  but  applied 
to  lands  of  the  lessor  in  any  part  of  the  kingdom.  Socfa 
a  covenant  clearly  would  not  jaas  to  the  assignee  of 
the  reversion.  With  regard  to  the  last  point,  the 
only  proof  at  the  trial  was  that  the  defendant  was 
in  occupation  of  the  land ;  but  there  was  no  proof 
that  he  occupied  under  the  lease,  nor  of  anything 
except  that  his  surname  was  the  some  as  that  of  the 
original  lessee. 

Kellt,  C.B. — I  am  of  opinion  that  the  rule  in 
this  case  should  be  made  absolute.  In  the  fint 
place,  I  think  that  the  offence  of  which  ths 
defendant  was  convicted  by  the  justices  was  not  aa 
offence  against  the  g^me  laws  within  the  meaning 
of  the  proviso  or  condition  in  the  lease.  It  was 
there  provided  that  if  (among  other  things)  <*the 
said  Jonas  Copp,  his  executors,  administraton,  or 
assigns,  ror  any  tenant,  under  tenant,  or  occupier 
of  the  said  demised  premises,  or  of  any  part  thcRO^ 
shall  at  any  time  during  the  term  heniby  granted 
be  lawfully  convicted  of  committing  any  trespaaa  on 
any  of  |tho  lands  of  the  said  George  Barton,  his 
heirs  or  assigns,  or  of  any  offence  against  any  of 
the  present  or  future  game  laws,"  then  the  said 
lessor,  his  heirs  and  assigns,  should  re-enter  upoa 
the  demised  premises,  and  the  said  indenture  of 
lease  should  cease  and  be  void  to  all  intents  and  pur- 
poses. Now  the  defendant  here  was  convicted  of 
going  out  shooting  without  having  previooaly 
obtained  a  certificate,  and  that,  I  am  of  opinioD,  is 
only  an  offence  against  the  revenue  laws,  and  is  nol 
an  offence  against  the  game  laws ;  and  it  is  on  that 
ground  alone  that  I  decide  the  present  case. 
The  second  question  which  has  been  argued  in 
this  case  is  the  more  important  one;  but  if  it 
were  necessary,  in  my  opinion,  to  decide  it  I  shoold 
rc(iuire  more  cogent  argument  and  stronger  authority 
to  enable  me  to  do  so.  The  case  of  Roe  das. 
Hunter  v.  Galliers  and  others  (assigneeM^  ^.), 
2  T.  R.  133,  appears  to  be  conclusive  to  the  effect 
that  a  proviso  in  a  lease  for  years,  that  the  landloid 
shall  re-enter  on  the  tenant's  committing  any  act  of 
bankruptcy  whereon  a  commission  shall  issuer  is  a 
good  and  legal  proviso ;  and  in  that  case  Grose,  J^  in 
giving  his  judgment,  said  (16.  p.  140),  "Theqoes- 
^  X\Q\x  \a  ^hfithcr  the  landlord  may  not  Btipnlattf  tbtt 
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xe  will  let  bu  Uod  only  to  the  teaant,  or  to  luch 
iMigne«  of  the  tenant  ai  the  landlord  shall  approra 
it.  I  know  of  no  statute  or  case  nhich  aayg  that 
nidi  a  stipulation  ia  bad."  I  confesi  I  lee  no  reason 
irhj  the  owner  of  a  famt  iQa;  not  atipiUate  that  if 
lia  tenant  ehould  became  banluupt,  or  commit  a 
felony,  or  any  offence  against  the  game  laws,  or,  in 
itlicr  vords,  should  bei^ime  a  poacher;  and  though 
[  decide  this  case  solelj  oo  the  flrat  point,  I  do  not 
riah  to  be  held  as  throwing  a  doabc  on  the  point 
ihat  such  a  condilioa  would  run  with  Uie  land  in 
r«roQr  of  the  aMigoee  of  the  lessor,  as  much  as 
igainst  the  assignee  of  the  lessee. 

Uabtis,  B. — I  am  of  the  tame  opinion.  I  agree 
irith  the  Lord  Chief  Baron  in  what  he  has  said 
vith  legan)  to  certain  stipnlations  or  conditions 
ooade  b;  a  lessor  with  hia  lessee  runmng  with 
the  land ;  but  the  proviso  in  this  cose  is  no  such 
Mndition  as  that  at  all.  In  former  times,  and 
Jefore  32  Hen.  3,  c.  34,  at  common  law  coTenants 
can  with  the  land  but  not  with  the  reversion,  and  it 
ma  not  competent  for  a  lessor  to  enter  into  a 
MTenant  that  should  bind  the  atiignee  of  the 
terersion ;  but  that  statute  of  Henry  VIII.,  after 
cedting  that  "by  the  common  law  no  stranger  to 

S'  covenant  could  take  adTantago  therem,  but 
7  soch  as  >were  parties  or  privy  therennto," 
dtected  a  change  in  that  respect.  Xevertheless,  in 
^euxr's  out,  5  Rep.  Ifi,  it  was  resolved  that  that 
Ibatnte  eitendcd  to  covenants  which  lauch  or  ermcem 
•Jke  lAing  demiaeJ  and  not  to  collaieral  coirenanti,  and 
Ur.  Smith,  in  hia  Leading  Cases,  vol.  1,  p.  23,  in  his 
aotes  on  Sptncer't  case,  sayB :  "  Although  the  words 
if  this  Act  (32  Hen.  8,  c.  H)  are  very  general,  and 
taken  literally  would  comprehend  every  covenant 

Sjresied  in  the  lease,  yet  it  is  settled,  as  we  are 
armed  in  the  princiiKil  case  ad  Jinan  that  it  ex- 
Xnds  oah/  to  coKenanta  tehich  toudi  and  contxm  the 
'ki»g  daaiacd,  and  not  to  collateral  anieaaaCi."  The 
Int  thing  then  to  be  done  in  considering  whether  a 
Mvenant  runs  with  the  land  is  to  ascertain  whether 
it  "  touches  or  concerns  the  land  itself."  Now,  what 
ia  the  condition  here  7  It  is  "  if  the  said  Jonaa 
^pp,  bis  executors,  administrators,  or  assigns,  or 
U^  tenant,  under  tenant,  or  occnpier,  of  Ute  de- 
aiiied  premises  shall,  at  any  time  during  the  tenn, 
be  lawfully  convicted  of  committing  any  tieipasa 
Ml  any  of  the  lands  of  the  said  George  Acfand 
Barbor,  his  heirs  or  assigns."  How  con  tluit  poBsibly 
tall  within  the  restriction  resolved  on  in  Speact/t 
aue  ?  Again,  it  goes  on  "  or  of  any  offence  against 
toy  of  the  present  orfatnre  game  laws."  Now,  If 
Slat  had  been  confined  to  the  lands  in  question. 
It  might  then  have  been  sud  that  it  "  toudied 
md  concerned  "  these  premises ;  but,  as  my  brother 
Channell  has  observed,  in  the  course  of  the  argu- 
ment, if  we  were  to  hold  that  this  conviction  of  the 
lefendant  entitled  the  plaintiff  to  re-enter  ai  upon 
1  breach  of  the  condition  in  the  lease,  the  same 
mult  must  have  ensued  if  Copp  had  been  cod- 
ricted  of  a  simitar  offence  in  Cumberland.  I  own, 
V  my  part,  that  I  have  no  doubt  whatercr  on  the 
princijNtl  point. 

CnuniELi.,  B. — I  also  agree  with  my  Lord  and 
gay  brothers  thai  this  mie  should  be  made  abso- 
lute to  enter  a  nonsuiL  It  is  necessary  to  see 
dw  positioD  of  the  parties.  The  plaintiff  is  not 
Ok  lessor  of  the  lands  in  question,  but  the  aa- 
rfgnee  of  the  reversion,  and  the  defendant  was 
pored  to  be  in  the  occupation  of  the  premises  two 
or  three  days  before  bis  conviction  of  the  offence 
with  which  be  was  charged  before  the  justices,  but 
Oiere  was  no  proof  given  how  or  in  what  manner,  or 
onder  what  terms  he  occupied,  beyond  the  fact  of 
Ua  bdng  in  occupation  of  the  premises,  and  the 
yignHts  (A  hig  ninuune  with  that  of  the  original 


lessee.  With  regard  to  the  main  or  principal  ques- 
tion in  the  case,  I  agree  with  my  brother  Martin, 
and  think  that  the  condition  In  the  lease  in  qnes- 
tion  is  something  not  "touching  or  concerning" 
the  thing  demised  at  all,  but  that  it  is  collateral  to 
the  land  itself.  With  respect  to  the  other  point, 
my  present  impression  ia  uiat  the  offence  of  which 
the  defendant  was  convicted  was  an  offence  both 
against  the  game  laws  and  the  revenue  laws.  I 
tMnk,  therefore,  this  rule  should  be  made  absolute 
fur  a  nonsuit. 

Clbasbt,  B.— I  also  am  of  the  same  opinion. 
The  question  <a  whether  the  condition  in  question 
in  thia  lease  "touches  or  concerns  iht  thing  dtmiud," 
not  the  person  of  the  lessee.  Now  clearly  this  con- 
dition "  touches  or  concerns  "  not  the  "  thing  de- 
mised "  but  rather  the  character  and  conduct  of  the 
person  occupying  the  thinjt  demised.  It  is,  there- 
fore, a  collateral  covenant,  and  according  to  the 
rewdntion  in  ^iwitrer'f  case,  does  not  come  within  the 
operation  of  the  Act  of  Henry  VIIL,  and  so  does 
not  bind  the  assignee  of  the  reversion. 

Jtuk  abiolvtt  ID  enltr  a  nontait. 

Attorneys  for  the  plaintiff,  (Food;  Street,  and 
Hai/ler,  6,  Kaymond-buildings,  Gray's-inn,  W.C., 
agents  for  Paul  and  Jama,  Exeter. 

Attorneys  for  the  defendant,  Coode,  Kingchn,  and 
Cotloa,  7,   Bedford-row,   W.C,   agents   for    Floud, 


Monday,  Nov.  23,  1868. 

Heo.  i:  Juaiices  of  Moni<]ome&ysbike. 

Appeal  to  semoiu   against    an   order  of  Ktllemnt — 
J{iyAt  of  re^nrfmt   to  aati — Bids*  of  lun'ons — 
Dedimng  Junidielion. 
An  appeal  agatnil  an  order  of  settlement  mat  brought 
before  xsiioru.     The  htaring  of  the  appeal  icaa  ad- 
journed fiom  lime  to  time,   till  ullinialelg  the  appel- 
lant declined  to  proceed,  and  gave  notice  of  aninter- 
mand.     7^  juslicei  then,  acting  upon  a  ruU  of  their 
leuioiu,  refuted  to  oBoie  the  retpoiuUnt  hii  cotti : 
Held,   that  a  mandamut    mould  lie  to  coiapel  lAen,  as 
mch  a  refnxd,  voder  the  drciontianeet,  amounted  to 
a  declining  of  juritdiction. 
As  to  the  legal  vaUdili)  of  such  a  seeeions  rule,  qmerc. 

Hclnli/re  showed  cause  against  a  rule  callinr  on 
the  defendants  to  show  cause  why  a  uamranuu 
should  not  issue,  commanding  them  to  enter  con* 
tinoances  to  the  next  quarter  sessions  of  the  peace 
for  the  said  county,  and  award  such  costs  as  they 
should  think  fit  to  be  paid  by  the  appellants  to  the 
respondents.  An  appeal  against  the  settlement  of 
a  pauper  was  entered  for  the  quarter  sessions  at 
Welchpool  in  Oct.  18C7.  It  was  postponed  till 
Jan.  IBUS,  was  then  agun  postponed  tlU  the  fol- 
lowing quarter  sessions,  pending  the  argument  of  a 
case  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench.  It  was  then  postponed  till  July,  but  before 
then  the  appellant  abandoned  the  appeaL  The 
respondent  applied  for  costs  under  8  &  9  WiU.  3, 
c.  30,  s.  3  ;  3  &  4  Will.  4,  c.  TU,  s.  82  ;  and  12  &  13 
Tict.  c  45,  s.  G ;  but  the  court  said  they  had  no 
power  to  grant  them.  Their  decision  cannot  be 
reviewed  by  this  court. 

KiUymaenUiBydd  v.  SI.  Mieha,^'i,  Pembroke,  21 

L,  J.  79.M.  C.J 
Reg.  v.InhabitanU  of  Bloke  Bli33,eQ.'B.  153, 
where  the  conrt  refused  to  exercise  any  discretion 
respecting  costs,  cooceiviaft  Vfeah  'A  Wi.  ^'a  \'"**r. 
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a  small  extra-parochial  place,  abandoned  their  ap- 
peal on  the  death  of  the  pauper,  the  subject  of  the 
order  appealed  against.  They  sent  notice  of  inten- 
tion to  abandon  on  the  24th  June.  By  the  rules  of 
the  sessions,  fourteen  clear  days'  notice  is  required 
for  the  trial  of  appeals ;  but  if  notice  of  counter- 
mand be  given  six  clear  days  before  the  day  ap- 
pointed for  the  holding  of  the  sessions,  no  costs  are 
to  be  given  to  the  respondent.  If  the  appeal  is 
heard,  no  costs  shall  be  given  beyond  40«.,  and 
As.  Ctd,  for  the  crier. 

Blackburn,  J. — ^The  notice  of  countermand  has 
nothing  to  do  with  it.    Whether  the  sessions  have 

Sower  to  make  so  arbitrary  a  rule  as  that  which 
as  been  heard,  may  be  a  question,  but  even  if  they 
have,  they  do  not  appear  to  have  acted  upon  it. 
They  have  declined  jurisdiction.  It  cannot  be  con- 
tended that  an  appellant,  after  giving  notice  of 
appeal,  and  causmg  costs  to  be  incurred,  can 
deprive  the  respondent  of  his  costs,  by  simply 
giving  notice  of  countermand.  The  justices  have 
declined  jurisdiction  under  a  mistake  of  law,  and 
they  must  set  it  right. 


Hates,  J.  concurred. 


Rule  alfsolute. 


Attorney  for  the  justices,  Mifne,  2,  Harcourt- 
buildings,  Temple,  agent  for  Ilowell  and  Jones, 
Welchpool. 

CROWN    CASES    RESERVED. 

BeiK>rtod  by  Jonx  Tho]IP{«ox,  Esq.,  Barri«tGr-at-Law. 

Saturday,  Jan.  23,  18G9. 

Before  Bovill,  C.J.,  Chaknbll,  B.,  Btles,  J., 
riooTT,  B.,  and  Lush,  J. 

Reg.  v.  The  iKnADiTANTs  of  Newbold. 

Highway — Repair — Evidence  as  to  liability  of  parish 

to  repair. 

On  an  indictment  against  a  township  for  non-re/iair 
of  a  common  and  ancient  highway,  it  was  proved  that 
the  lane  hud  always  been  used  as  a  common  highway, 
but  it  was  admitted  that  the  towns/tip  had  never  re- 
paired  this  particular  highway,  and  that  it  had  been 
repaired  by  pi'ivate  persons  occasionally : 

Held,  that  the  highway  being  tn  use  previous  to  the 
55-0  ]Vill.  4,  c.  oQ,  s,  23,  proof  of  repair  by  the 
towns/tip  was  not  necessary  to  support  a  conviction. 

Case  reserved  for  the  opinion  of  this  Court  at 
the  General  Quarter  Sessions  of  the  Peace  for  the 
county  of  Derby,  held  before  me  on  the  30th 
June  W,fi. 

The  inhabitants  of  the  townsliip  of  Newbold  were 
tried  upon  an  indictment  which  charged  them  with 
neglecting  to  repair  a  common  and  ancient  highway 
called  I'othouse-lane,  and  pleaded  not  guilty. 

It  was  proved  that  the  lane  in  question  had 
always  been  used  as  a  common  highway;  that  it 
was  situate  in  the  defendants*  townsliip  ;  and  that 
the  inhabitants  of  that  township  had  always  been 
accustomed  to  repair  the  several  highways  situate 
in  the  township,  and  appointed  their  own  surveyors 
for  that  purpose. 

It  was  admitted,  however,  that  the  defendants 
had  never  repaired  this  highway,  but  that  it  had 
been  repaired  occasionally  by  private  individuals 
who  desired  to  use  it. 

These  facts  were  not  disputed  by  the  defendants, 
but  it  was  objected  by  counsel  on  their  behalf 
tliat  they  could  not  be  convicted  in  the  absence  of 
any  evidence  that  they  had  ever  repaired  the  par- 
ticular highway  which  formed  the  subject  of  the 
indictment  then  being  tried. 


I  overruled  the  objection,  and  directed  the  j my 
that  no  such  evidence  was  necetsaiy. 

The  jury  returned  a  verdict  of  gmlty,  but  I  de- 
ferred sentence,  and,  at  the  request  of  the  couo«I 
for  the  defendants,  have  stated  this  case  for  the 
opinion  of  the  Court  for  Crown  Cues  Beservcd 

If  the  Court  shall  be  of  opinion  that  my  direc- 
tion was  right  in  point  of  law,  the  conviction  is 
to  stand.    &  the   Court  shall  be  of  the  contrsiy 
opinion  the  conviction  is  to  be  quashed. 
Dated  the  13th  Nov.  18C8. 

T.  W.  Etaks, 
Chairman  of  Quarter  Sessions  for  the 
County  of  Derby. 

J.  W.  MeQor,  for  the  defendants : — ^It  is  submitted 
that  the  conviction  was  wrong.  The  question  ii 
whether  the  mere  user  of  the  lane  as  a  oommoa 
highway  is  sufficient  to  cast  on  the  inhabitants  of 
the  township  the  obligation  to  repair  it.  There 
was  no  other  evidence  except  that  of  user,  and  it 
is  not  found  that  it  was  an  andent  highwtj. 
[Chanmell,  B. — ^The  case  states  that  it  hid 
** always"  been  used  as  a  common  highway;  thit 
is  very  like  a  statement  that  it  was  an  ancient  high- 
way.] That  is  giving  a  large  meaning  to  the  word 
'*  always."  It  ought  to  have  been  found  that  i:  wu 
an  ancient  highway.  [Bovill,  C.  J. — ^The  only  point 
reserved  for  us  is  whether  it  was  necessary  to 
prove  that  the  township  had  repaired  this  particolsr 
highway.  No  point  was  raised  as  to  this  being  an 
ancient'  highway.]  To  throw  the  obligation  to 
repair  on  the  township  there  should  have  been  some 
evidence  of  adoption  or  recognition  of  the  higfavty 
by  the  township.  [Boyill,  C.  J. — That  would 
hiive  been  a  g(X)d  argument  if  the  highway  had 
been  formed  since  5  &  G  Wil.  4,  c  50,  s.  S3.  The 
words  in  the  case,  **  always  used  as  a  highway,* 
take  you  back  to  one  dav  at  least  before  that 
statute.]  In  Rex.  v.  The  Inhabitants  of  St.  DemSct, 
4  B.  &.  Aid.  447,  it  was  held  that  where  a  road  wu 
set  out  by  commissioners  undera  local  Act,  and  certain 
persons  only  were  by  the  Act  to  use  it,  but  in  fact 
it  had  been  used  by  the  public  for  many  years,  this 
was  not  sufficient  evidence  of  a  dedication  to  the 
public,  and  that  if  it  was,  there  being  no  evidence 
that  the  parish  had  acquiesced  in  that  dedication,  it 
was  not  a  public  road  which  the  parish  was  bound 
to  repair.  [Bayley,  J.,  said  in  that  case  <'  I  do  not 
accede  to  the  doctrine  that  because  there  is  a  dedi- 
cation of  the  road  by  the  owner  of  the  soil,  and  the 
public  use  it,  that  the  parish  is  therefore  bound  to 
repair.  I  think  there  ought  to  be  in  addition  to 
that,  evidence  of  an  acquiescence  by  the  parish  is 

that  dedication In  the  case  of  a  pariib 

they  have  no  power  to  prevent  the  opening  of  s 
road  or  to  obstruct  the  public  use  of  it.  It  woold 
be  most  unjust  if,  by  the  public  use  of  what  was  at 
first  a  private  road,  the  burden  of  repairing  it  coaM 
be  removed  from  the  person  to  whom  the  use  of  it 
was  at  first  confined,  and  cast  upon  the  parish.* 
That  case  was  followed  by  Rea.  v.  Cumlerworth,  3  B. 
&  Adol.  108,  where  Reg.  v.  Sl  Benedict  was  recognised 
by  the  court,  and  Lord  Tenterden,  C.  J.  and  Taun- 
ton, J.  in  their  judgments,  point  out  that  acquiescence 
or  adoption  by  the  parish  is  necessary  to  cast  on 
them  the  liability  to  repair.  It  is  true  that  in  Reg, 
V.  The  Inhabitants  of  Leake,  5  B.  &  AdoL  409,  the 
authority  of  these  cases  was  shaken,  but  they  weie 
not  overruled,  and  Parke,  B,  said. — ''The  absence 
of  repair  by  the  parish  is  indeed  a  strong  circum- 
stance in  point  of  evidence  to  prove  that  the  road 
is  not  a  public  one.  The  fact  of  repair  has  a  con- 
trary effect ;  but  the  conduct  of  the  parish  in  scqni- 
cscing  or  refusing  its  acquiescence  is  in  my  opinion 
immaterial  in  every  other  point  of  view.  The 
judgment  of  Bayley,  J.  in  the  case  of  Rex.  v.  St, 
i  Bciwiict  was  cited  on  the  argument  at  an  aatbariiy 
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C.  Cas.  R]                                         Rko.  v.  William  Tyrie.  [C.  Cas.  R. 

to  the  contrary,  but  with  every  respect  for  that  Becurities  for  the  faithful  execution  of  such  office 

Tery  learned  judge,  I  must   say  I  cannot  accede  or  trust  pursuant  to  the  3  &  4  Vict.  c.  110,  s.  12,  in 

to  the  doctrine   there  laid   down,  and  I  am  not  a  bond  of  100/1 

mware  that  there  is  any  authority  in  support  of  According  to  another  rule   all  moneys  of  the 

it.*'  society  were  rested  in  trustees,  of  whom  it  was 

f>       •  _  ,,  ^ .                  *     11  1  proved  that  Samuel  Young  was  one. 

Care,  for  the  prosecutors,  was  not  caUed  upon.  .j,,^  p^^^^  ^as  a  member  of  the  society  but 

BoviLL,  C.  J.-The  only  point  reserA-ed  for  us  is,  '^'^''^  "^  ^""^f^J^  payment  as  treasurer,  nor 

^i^ftfK....  ;»  «rn.  ^..»»*:oi  /«  -..-r«;«  ♦!..»  ;^;«f».««;  ^ere  there  any  fixed  penods  for  his  accountwg  for 

whether  It  was  essential  to  sustain  the  indictment  ^                rieived  and  paid  by  him. 

against  the    township  for  the  non-repair  of  this  ?«  T.V«i  lar^tKr^r^:.^™ 

highway  to  prove  that  the  township  had  previously  ,  ^^  June  1868  the  pnsonerwas  called  upon  by  the 

re?airedit.  We  are  all  of  opinion  thit  the  fact  that  it  Jnistees  of  the  society  to  produce  his  accounts,  and 

».».i  ««.  !,«„«  ^..o:»>j  K»  .i.«  >,.>.«.i.i„  •»„_{  ™.i„  they  were  examined  by  •uditon,  one  of  whom  was 

^^  nnl^^  of^S^J^  ♦«  ^^l^^A  apiiintcd  by  the  prironor ;  and  on  .uch  oxaminatioa 

was  only  a  circumstance  to  be  weighed  with  the  :rr«~>.-~i  »!,.»  ^.^-«  h:.  „<n~.  .i.«  -^.»-^.  k.j 

other  evidence    and  no  more     It  mav  have  been  "  »PPea«d  that  during  bu  offlce  the  pnsoner  had 

▼m-  materUa' evident  ki  tte   caw     E*^  id^  ^^^'"^  <"> '««°°"»  »'  »•»«  '^"^^  »"""  amonnting 

^j.  T^Sca)    t^M  b^eu  con^d^^d  to  boX  *»  ^W-^^^   that  he  had  disbur^^  1(^458/., 

Uw  that  it  is  not  essential  to  prove  that  a  high-  lf"°» ''i  be  accounted  for  the  sum  of  180/_or 

way  in  use  before  the  5  &  G  Will.  4,  c.  50,  s.  23,  «««««•»»»»•    O".^"*  ««!•»"«'    °  P"/  o^"  ""» 

.i..f..:.i  i..,,«  i.^-  ^...:_>^  !.»  ti.„  «.^.k  :_  ^_i«  tl  >"»»  ke  disputed  the  accuracy  of  the  demand,  ami 

.*p^'t'rn%^"ctX^gtth^'^rft't^^  ;?*io*?f*V  r^^^^h^'ir  tt'  *"  """^ 

noS^pair.    That  being  1,  the  pre^t  conricUon  **;:*  wTatevl^^^'n^c^^rge  waTp'^^fM'^- 

^    *  .1  doubted  whether  the  prisoner  could  be  con- 

The  rest  of  the  Court  concurred.  sidered  as  a  clerk  or  servant,  or  to  have  acted  in 

the  capacity  of  clerk  or  servant  so  as  to  make  him 

Conviction  affirmed.  amenable  tor  the  crime  of  embezzlement ;  but  my 

attention  having  been  called  to  the  case  of  Iteg.  v. 

Murphy  Treport^  in  4  Cox  C.  C,  p.  101 ),  I  reserved 

that  question  and  took  the  opinion  of  the  jury  upon 

Reo.  v.  William  Ttrie.  the  f^cts,  directing  them  to  find  a  verdict  of  guilty 

EmbezzIeinent^FriendTy  Socieiy-^Treasurer.  '^  ^^^y  ^^fc  satisfied  that  the  prisoner  had  failed  to 

*^           ^  pay  over  the  money  received  by  him  on  account  of 

7'Ae  irMfurer  of  a  friendly  society.,  under  18  j'  19  Fief,  the  society,  and  had  knowingly  applied  such  money 

c.  ^3,  into  whose  hands  the  moneys  receioed  on  behalf  to  his  own  purposes. 

of  the  society  were  to  be  paid^  and  who  was  to  pay  no  The  jury  found  the  prisoner  guilty,  and  judgpnent 

money  except  by  an  order  siyned  by  the'secretary  and  was  respited  until  a  decision  of  the  question  reserved 

countersifjned  by  the  chairtnan,  or  a  trustee,  and  who  was  obtained,  the  prisoner  being  in  the  meantime 

Ity  the  statute  was  bound  to  render  an  account  to  the  allowed  to  be  at  large  on  bail.    Not  having  entered 

trustees  and  to  pay  over  the  bahince  on  suc/i  account-  into  the  requisite  recognisances  the  prisoner  has 

in<7  when  required^  is  not  a  clerk  or  servant^  and  ccm-  remained  in  custody,  and  is  now  confined  in  the 

not  be  indicted  for  embezzlement  of  such  balance.  House  of  Correction  for  the  county  of  Middlesex. 

^                   J  *      *i.        '  '^^    t  ♦K^  n    -*  ^t  The  question  I  have  to  submit  to  this  honourable 

Case  rwerved  for  the  opinion  of  the  Court  of  court  is  whether  the  prisoner  was  a  clerk  or  servant, 

xx-n-       SP^'          *  •  1 1_*  -<.         *  *u  or  acting  in  the  capacity  of  a  clerk  or  servant  to 

\\  liham  ryne  was  tned  beforo  me  at  the  sessions  ^^e  trustees  of  the  Society,  so  as  to  make  him,  by 

of  the  peace  for  Middlesex,  on  the  btli  Jan.  18GU,  ^is  misappropriation  of  the  money  received  by  him 

cm  ai.  indictment  which  charged  that  he  was  em-  „  treasurer,  liable  to  be  convicted  of  the  criie  of 

ployed  in  the  capacity  of  a  clerk  and  servant  to  embezzlement 

gmnuel  Young  and  others,  and  whilst  so  employed  j^  ^^is  question  be  answered  in  the  affirmative  the 

did  receive  and  Uke  into  his  possession  a  sum  of  conviction  is  to  stand,  if  in  the  negative  the  convic- 

money  to  wit,  186^  5s  for  and  in  the  name  and  on  ^j     ^^y^  quashed. 

l^rtKfhf^T^^iSS^^^^^  WM.  H.  BODKIK,  AMistant-Judge. 

^'^K^^n.^^'^  !*^^  "*^''®/»  ^^^^^  money  Of  the  ^,.j^^„  ^^  ^^e  prisoner.-The  conviction  cannot 

said>\illmm  Young  and  others  his  said  masters,  be  g^gtained.    The  prisoner  was  not  employed  in  the 

contrary  to  the  statute,  ^  ^  ,    ^  ^,      .    ^            .  capacity  of  a  clerk  and  servant  to  the  trustees  of 

The  prisoner  waa  prosecuted  at  tiie  instance  of  ^^e  society  within  the  meaning  of  the  24  &  25  Vict, 

the  trustees  of   a   society  call^  the  Weymouth  ^  ,^g  ^  g^     The  rules  do  not  show,  and  it  did  not 

I^ge  i  nends  of  Laboi^  Loan  Society,  which  had  ^^^  ^^  ^he  trial,  how  the  prisoner  was  appointed 

5^''^'^J.|^''^i^;?'i^^^?^^'''''^'V'^]'^^"  tre^rer.    He  haS  no  sakry,  and  was  no  more  than 

duly  certified  by  the  barrister  appomted  to  certify  ^  gratuitous  bailee  of  the  money  paid   into  his 

the  rules  of  savings  banks.                    ,  ,u     «        *  ^ands.     The   24   &  25  Vict,  c  9G,    s.  68,    con- 

The  pnsoner  had  for  two  years  filled  the  office  of  templates   the   case   of  clerks   or   servants  paid 

ttwisurcr,  and  by  one  .of  the  society's  rules  the  for  "their   services.    [Bovill,  C.J.-That  caSnot 

duties  of  that  office  were  d^ned  as  follows :  ^e   the  test.     How    many   young   men   go    mto 

That  a  treasurer  shall  be  appointed  into  whose  .mercantile   situations   withoit    pSy   in    the   first 

hands  all  money  received  on  meeung  mghts  as  weU  instance?]     In  Beg.  v.  i/urii^iy  the  prisoner  waa 

as  all  other  money  received  for  or  on  behalf  of  this  ^  ^^  secretary,  fo?  it  is  sairf  in  the  cilse  "  that  he 

•ociety,  shall  be  pwd,  and  for  which  he  shaU  sign  a  ^^  credit  for  different  sums  against  the  moneys 

proper  receipt.     He  shall   be  responsible  f or  aU  ^^^  ^ame  to  his  hands  as  payments  to  himself  a» 

money  paid  to  him  by  the  cashier  or  any  other  secretary  to  the  society,  and  which  could  only  be 

person  for  or  on  behalf  of  t^s  society ;  he  shall  pay  understood  as  payments  to  the  prisoner  as  a  remu- 

no  money  for  or  on  behalf  of  this  scxsiety  except  by  „eration  for  his  trouble  as  an  officer  of  the  society.'^ 

«o  order  signed  by  thesearctary  and  countersigned  ^here  is  no  case  that  estabUshes  that  the  treasurer 

hy  the  chairman  or  a  trustee ;  he  shaU  give  proper  ^f  a  friendly  society  is  the  servant  of  the  trustees. 

(.)  Sm  also  JBc9.  V.  lUInhdbUanU  ofSi>r^,  8L.  T.  Eep.  Jhe  trustees  had  no  control  over  the  prisoner  at  aU-, 

K.S.  382.  be  owed  no  duty  to^bftm^  «Aii\i<^  ts^i^aki  >A«fc  \M" 
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ments  on  cheques  signed  by  the  secretary  and 
counter-signed  by  the  chairman.  The  prisoner  was 
nothing  more  than  the  banker  of  the  society. 
There  was  no  fixed  time  for  the  prisoner  accounting. 
[BoviLL,  C.  J.— Is  there  any  fact  that  distinguishes 
the  prisoner's  case  from  that  of  a  banker  in  a 
country  town,  who  is  appointol  the  treasurer  of  a 
similar  society  ?]  Nothing.  lie  did  what  he  liked 
with  the  money  he  received,  and  might  pay  it  into 
his  own  private  banking  account.  [Bovill,  C.  J. 
— He  seems  to  be  like  a  county  treasurer,  who 
cannot  be  said  to  be  ihe  clerk  or  servant  of  the 
justices.! 

Metcalfe  for  the  prosecution. — The  rules  of  the  so- 
ciety arc  to  be  construed  in  relation  to  the  Friendly 
Societies  Act  (18  &  19  Victc.  G3.)  By  sect.  18,  all  the 
real  and  personal  estate  of  the  society  is  vested  in  the 
trustees  for  the  time  being,  and  in  all  actions  or  suits 
or  indictments  or  summary  proceedings  before  magis- 
trates touching  or  concerning  any  such  property, 
the  same  shall  be  stated  to  be  the  property  of  the 
person  or  persons  for  the  time  being  hold^g  the 
said  office  of  trustee  in  his  or  their  proper  name  or 
names  as  trustees  of  such  society,  without  any  fur- 
ther description.  And  by  sect.  ID,  the  trustees  are 
authorised  to  bring  or  defend  any  action,  suit  or 
proceeding  in  any  court  of  law  or  equity  touching 
or  concerning  the  property  of  the  society.  By  sect. 
21,  the  treasurer,  before  he  takes  upon  himself  the 
execution  of  his  office,  is  to  enter  into  a  bond  or  give 
a  guarantee  for  the  just  and  faithful  execution  of  his 
office,  and  for  rendering  a  just  and  true  account  of 
all  moneys  received  and  paid  by  him  on  account  of 
the  said  society  at  such  times  as  the  rules  shall 
direct,  and  at  such  times  as  he  shall  be  required  so 
to  do  by  the  trustees  or  committee  or  the  members, 
and  every  such  bond  shall  be  given  to  the  trustees 
for  the  time  being,  &c.  And  then,  by  sect.  22,  the 
treasurer  is  to  render  a  just  and  true  account  of  all 
moneys  received  and  paid  by  him  and  of  the  balance 
remaining  in  his  hands,  and  upon  such  account 
being  audited  he  shall  forthwith  hand  over  to  the 
trustees  the  balance  which,  upon  such  audit,  shall  ap- 
pear to  be  due  from  him.  [Btles,  J. — ^That  provision 
only  renders  his  civil  obligation  more  stringent. 
Lush,  J.— It  does  not  make  the  money  received  by 
the  treasurer  theirs.  Would  it  be  wrong  for  the 
treasurer  to  pay  the  money  into  his  own  banking 
account?]  No.  [Lusii,  J. — Would  it  be  wrong, 
criminally,  if  he  were  to  draw  out  the  entire  of  that 
account?]  Yes.  [Lrsii,  J. — Though  he  paid  in 
again  the  next  morning  an  equivalent  sum?]  In 
liex  V.  Hally  Mood.  C.  C.  474,  where  the  secretary  of 
a  friendly  society  acted  as  treasurer  and  received 
moneys  from  a  member  and  fraudulently  withheld 
the  same,  it  was  held  that  he  might  be  indicted  for 
embezzlement,  and  that  he  might  be  stated  to  be 
clerk  and  servant  to  the  trustees.  It  must  be  con- 
ceded that  there  is  no  reported  case  in  which  the 
treasurer  has  been  held  to  be  servant  and  clerk  of 
the  trustees. 

Bovill,  C.  J.— We  are  all  of  opinion  that  the 
view  originally  taken  by  the  learned  Assistant-Judge 
in  this  case  was  correct,  and  that  the  conviction 
cannot  be  sustained.  Tlie  Assistant-Judge  appears 
to  have  reserved  this  point  for  our  consideration,  in 
deference  to  the  case  of  Key.  v.  Murphy ^  which  at 
first  sight  api)ears  to  be  an  authority  in  favour  of  the 
prosecution.  On  a  closer  inspection  it  is  manifestly 
not  an  authoritv  in  support  nf  n  conviction  in  this 
case.  In  this  case  the  prisoner  was  simply  the  trea- 
surer of  the  society,  with  the  (iutics  dcri:n;d  by  the 
l?>iendly  Societies  Act  and  the  rules  of  the  bociety. 
In  Jiff/.  V.  Mvi-plitf  the  prisoner  was  not  the  treasurer 
of  the  society,  and  there  was  in  fact  no  treasurer, 
Mndit  ird5  not  ptruvided  by  the  rules  of  the  society 


that  there  should  be  a  treasurer.  He  was  in  fact 
the  paid  secretary  of  the  society^  Bnd  he  debited 
himself  with  the  pa^nnenta,  and,  as  the  case  found, 
such  payments  were  in  remuneration  for  his  ser- 
vices as  secretary.  It  is  material  to  notice  tbe 
points  raised  by  the  prisoner's  counsel  on  the  argu- 
ment in  Murphtfs  case.  It  was  contended  that 
Murphy  acted  as  secretary  up  to  the  17th  of  Sept, 
and  that  from  that  period  the  mone|r  remained  in 
his  hands  as  treasurer,  for  which  office  he  said  be 
received  no  pay ;  and  that  after  the  17th  Sept.  the 
prisoner  did  not  stand  in  the  relation  of  a  servant  to 
the  society.  And  Blackbume,  C.J.  said:  **Tlie 
questions  we  have  to  decide  are  three.  1st  Was 
the  prisoner  in  the  capacity  of  clerk  to  these 
trustees?  2nd.  Did  he  cease  to  he  so  at  the 
time  of  the  embezzlement?  Srd.  Was  there 
evidence  to  go  to  the  jury  to  sustain  the  charge 
of  embezzlement?  With  respect  to  the  first 
question,  it  is  immaterial  to  consider  whether 
he  filled  the  office  of  secretary  or  treasurer,  w  both, 
because  it  appears  that  he  was  employed  to  collect 
the  subscriptions,  and  that  on  the  face  of  his  sc> 
counts  a  balance  of  29/.  15s.  8d.  appeared  in  his 
liands,  and  it  was  his  duty  to  keep  any  surplus  and 
have  it  ready  for  distribution  when  required  so  to 
do.  But  it  was  contended  that  his  duties  as  clerk 
ceased  the  moment  the  balance  of  the  account  was 
struck :  and  a  new  relationship  between  him  and 
the  trustees  arose  in  respect  of  the  balance  in  his 
hands.  We  do  not  think  so.  His  obligations  wen 
unchanged.  He  was  clerk  when  he  got  the  mon^, 
and  he  was  clerk  when  he  absconded  ;"  and  Lefrof, 
B.  said,  **I  consider  the  present  case  as  decided 
upon  the  principle  that  the  prisoner  stood  in  the 
relationship  of  clerk  and  servant  to  the  trustees.* 
That  case,  &eref ore,  is  verydistinguishablefromthia 
Then  came  the  case  of  Ueg.  v.  Prond^  L.  &  C  97; 
U  Cox,  C.  C.  22 ;  in  which  the  secretary  of  afriendlj 
society  was  indicted  and  convicted  for  embezzling 
the  moneys  of  the  trustees.  There  again  I  apfie- 
hend  the  conviction  was  maintained  on  the  groond 
that  the  prisoner  was  in  the  capacity  of  servant  sad 
not  of  treasurer  to  the  society.  There  is  no  case  of 
a  treasurer  being  indicted  for  embezzlement.  The 
essence  of  the  crime  of  embezzlement  consists  in 
the  relation  of  clerk  or  servant.  It  is  true  that  the 
funds  of  these  societies  are  vested  in  the  tnuteei^ 
and  that  the  treasurer  is  bound  to  account  to  them 
when  required  so  to  do;  but  that  does  not  make 
the  treasurer  the  servant  of  the  trustees  ;  he  is  an 
accountable  officer,  but  not  a  servant  or  clerk.  -The 
conviction,  therefore,  cannot  be  sustained. 

The  rest  of  the  Court  concumng, 

Omvictiam.  qaaJud, 
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Reported  by  Edward  Wix8Ix>w,  Eaq.,  Burister-at'Liv. 

Dec.  17,  18,  19,  ojuf  21,  18G8. 

ATTOBNET-GEyfiRAL  V.   StROUD. 

Trust  for  charity — Ludnlity  of  tnisiees — ImformgUi 

Costs. 

By  a  deed  a  donor  vested  certain  leasehold  property  is 
trustees,  upon  trust  to  pay  one-sixth  part  of  the  mif 
and  profits  *^  to  the  treasurer  Jvr  tlie  timebein^o/a 
schoof,  established  in  Lady  HuntingdtnCs  Ommttsm, 
for  the  clothing  and  educating  a  certain  uiuAer  of 
poor  children^  and  the  support  of  a  maeterandmistnti 
{to  be  paid  and  applied  for  the  ben^i  of  the  saii 
st^hool  in  such  manner  as  the  ctnnmittee  of  ambecniffs 
to  the  said  school  or  other  the  person  orpermmtfif 
the  time  being  having  the  management  or  dinetHm  ^ 
the  affairs  thereof  should  from  time  to  time  ^ectV 
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Imnudiateiy  after  the  execution  of  the  deed  the  trustees 
entered  into  possession  of  the  property,  and,  with  the 
knotckdge  of  the  donor,  paia  the  one-sixth  of  the 
income  to  the  treasurer  of  Oie  Spa-fields  Chapel  School. 
This  they  continued  to  do  up  to  and  for  more  than 
twenty  years  after  the  donor* s  death,  when  they  refused 
to  make  any  more  payments,  on  the  ground  that,  for 
aome  years  past,  the  school  had  ceased  to  be  carried 
on  upon  the  principles  of  the  said  connexion.  Where- 
tqffon  an  information  was  filed  on  behalf  of  the 
trecuurers  and  managers  of  the  school  against  the 
trustees  to  enforce  the  trusts  of  the  deed,  and  it  then 
apDearinp  to  the  court  that  the  trustees  were  unable  to 
mostantiate  their  eJlegations,  and  that  the  proceedings 
were  characterised  by  a  spirit  qf  animosity: 

Seld,  that  the  trusts  of  the  deed  must  be  enforced,  and 
the  trustees  pay  the  costs  of  the  litigation. 

This  case  came  before  the  court  in  the  form  of  an 
information  filed  by  the  Attorney-General  on  behalf 
of  the  relators,  the  committee  and  treasurer  of  a 
day  school  for  the  clothing  and  education  of  poor 
children,  called,  "The  Countess  of  Huntingdon's 
8pa-fields  Chapel  School"  The  object  of  the  in- 
formation was  to  compel  the  defendants,  the  trus- 
tees of  a  deed  executed  in  March  1816,  to  continue 
payment  to  the  school  of  a  sixth  of  the  rents  of  the 
property  comprised  in  the  deed. 

The  facts  were  as  follows  : 

Towards  the  end  of  the  last  century  Solina, 
Countess  Dowager  of  Huntingdon,  who  was  Uien  a 
member  of  the  Church  of  England,  and  was  a 
woman  of  strong  religious  feelings,  being  dissatis- 
fled  with  the  spiritual  influence  it  then  exerted, 
■pent  the  greater  portion  of  her  income  during  tiie 
latter  years  of  her  life  in  the  promotion  of  her  own 
religious  views;  but  it  was  said  that  she  nerer 
would  haye  left,  or,  as  she  expressed  it,  seceded 
from,  the  Church  of  England,  if  she  had  not  found 
that  whenever  she  purchased  a  chapel  the  incum- 
bent of  the  parish  (Maimed  a  right  to  control  the 
npointment  of  the  minister.  She  then  built  a 
cnapel  in  her  own  grounds,  and  attempted,  in  exer- 
cise of  her  privilege  as  a  peeress,  to  appoint  her  own 
chaplain.  This  right  was  also  contested,  and,  being 
af  rud  of  the  expense  of  an  appeal  to  the  House  of 
Lords,  she  did  not  carry  the  matter  before  the  tri- 
bunals, and  ultimately  she  seceded.  She  then  built 
■nd  purchased  chapels  for  religious  worship  in 
various  parts  of  England,  and  appointed  such  per- 
sons as  she  thought  proper  to  officiate  as  ministers 
in  these  chapels,  and  in  any  other  chapels  the  con- 
gregations of  which  appUed  to  her  for  the  services 
of  her  ministers ;  all  such  ministers  being  appointed 
for  such  periods  as  she  fixed.  Usually  the  period 
fixed  by  her  for  a  preacher  to  officiate  in  any  one 
chapel  was  six  weeks,  after  which  the  minister  was 
removed  to  another  chi^^el,  and  his  place  supplied 
by  another  minister  of  her  own  appointment.  In 
order  that  her  pulpits  might  be  regularly  supplied, 
the  countess  appointed  a  certain  number  of  ministers 
chosen  by  herself,  and  whose  appointment  was  re- 
vocable at  her  own  pleasure,  to  preach  from  time  to 
time  in  her  chapels.  These  ministers  were  com- 
monly denominated  the  ministers  of  the  Countess 
of  Huntingdon's  Connection,  but  beyond  her  mere 
will  and  pleasure  the  only  bond  of  union  and 
foundation  of  connection  among  the  ministers  so 
sppointed  was  the  signature  required  from  all  to  a 
creed  consisting  of  Fifteen  Articles  of  Belief, 
which,  with  slight  exceptions,  embodied  the  Thirty- 
nine  Articles  of  the  Church  of  England.  While 
the  countess  lived  she  carefully  retained  all  the 
power  in  her  own  hands,  appointing,  suspending, 
or  revoking  the  appointment  of  ministers  as  she 
kliought  proper. 

The  countess  died  in  June  1701,  having  previously 
made  a  will  and  several  codicils,  by  which  she  gave 


and  devised  all  her  chapels,  and  all  the  residue  of 
her  estate,  to  four  trustees  ;  and  after  stating  that 
the  grand  desire  of  her  life  had  been  the  good  of 
mankind  and  the  spread  and  promotion  of  the  Gospel 
of  the  Lord  God  and  Saviour  Jesus  Christ  both 
abroad  and  at  home,  and  that  she  had  the  most 
earnest  desire  and  hope  in  her  latest  moments  before 
and  above  all  things  that  the  same  might  be  pro- 
moted by  all  possible  means,  and  further  that  she 
knew  that  devises  to  charitable  uses  were  contrary 
to  law,  she  thereby  declared  the  foregoing  devise 
and  bequest  to  be  made  by  her  freed  and  discharged 
from  any  such  use,  and  that  her  trustees  therein 
named  and  their  successors  should  from  time  to 
time  apply  the  proceeds  of  her  real  and  personid 
estate  to  such  purposes  as  they  in  their  discretion 
should  think  proper,  without  any  restriction,  trust, 
or  condition  whatever,  relying  on  the  almighty 
power  and  good  grace  of  Jesus  Christ,  her  God  and 
baviour,  to  dispose  their  hearts  in  all  things  which 
might  tend  most  to  His  honour  and  glory  and  the 
real  good  of  mankind  by  spreading  and  promoting 
His  glorious  and  precious  Gospel  as  well  abroad  as 
at  home  The  countess  appointed  her  trustees 
executors  of  her  wilL  By  a  codicil,  bearing  even 
date  with  the  will,  the  countess  requested  that  her 
children  would  approve  and  confirm  the  disposition 
she  had  made  of  her  effects. 

At  the  time  of  her  death  Lady  Huntingdon  had 
purchased  eleven  chapels,  but  there  were  besides 
some  sixty  chapels  to  which  she  recommended 
ministers,  and  two  more  chapels  were  purchased  by 
the  trustees  after  her  death.  The  governing  bodies 
of  these  chapels  consisted  of  what  were  called 
members,  the  members  being  those  who  had  com- 
municated within  a  certain  time.  The  members 
always  adopted  the  fifteen  articles,  and  required 
the  minister  to  subscribe  to  them ;  these  articles 
were  always  appended  to  trust-deeds  when  the 
chapels  were  founded. 

By  the  deed  in  question  Mr.  James  Oldham 
Oldham,  a  member  of  Lady  Huntingdon's  Con- 
nection, conveyed  an  estate,  situate  near  Spa-fields 
Chapel,  Clerkenwell,  to  five  trustees,  upon  certain 
trusts,  the  main  object  of  which  was  to  provide 
a  site  for  the  erection  of  a  chapel,  schoolroom,  and 
residences  for  the  schoolmaster  and  minister,  upon 
the  estate.  The  deed  declared  that  from  and 
after  the  expiration  of  an  existing  lease  on  the 
estate,  the  portion  of  the  estate  leased  should  be 
set  apart  for  the  aforesaid  purpose.  That  the  chapel 
to  be  erected  was  to  be  used  for  the  public 
worship  of  Almighty  God,  under  a  minister  of  the 
Word  of  God,  and  the  Gospel  of  the  Saviour  Jesus 
Christ  (according  to  and  consistent  with  the  fifteen 
articles  subscribed  by  the  ministers  in  the  late 
Countess  of  Huntingdon's  Connection,  and  the 
doctrine,  articles,  and  homilies  of  the  Church  of 
England),  as  the  trustees  from  time  to  time  should 
nominate  and  appoint,  such  nomination  and  ap- 
pointment being  thereby  expressly  declared  to  be 
revocable  at  pleasure  by  the  parties  or  party  for 
the  time  being  making  the  same.  Such  was  the 
ultimate  trust;  but  there  was  an  intermediate 
trust,  which  declared  that  the  rents  and  profits 
of  the  entire  estate,  during  the  Interval  before 
the  erection  of  the  contemplated  buildings,  were  to 
be  divided  into  six  parts,  and  distributed  by  the 
trustees  as  follows.  Two  sixth  parts  to  be  paid 
to  the  treasurer  for  the  time  being  of  a  college 
commonly  called  or  known  by  the  name  of  the 
Countess  of  Huntingdon's  College,  at  Cheshunt,  in 
the  county  of  Hertford,  Two  other  sixth  psrts  to 
the  treasurer  for  the  time  being  of  the  fund  denomi- 
nated the  Provident  Fund,  established  in  the  con- 
nection of  the  late  Countess  of  Huntingdon.  One 
other  sixth  part  to  the  treasurer  for  the  time  of  th* 
fund  denominated  tli<(^Tt«.N^C^\£,'^'^\A^^^\»^^^^^'^ 
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in  thti  said  connection.  And  the  remaining  sixth 
part  (the  fund  in  question),  "  To  the  treasurer  for 
the  time  being  of  a  school  established  in  the  said 
connection,  for  the  clothing  and  educating  a  certain 
number  of  i)oor  cliildren,  and  the  supporting  ot  a 
master  and  mistress,  to  be  paid  and  applied  for  the 
benefit  of  the  said  school,  in  such  manner  as  the 
committee  of  subscribers  to  the  said  school,  or  other 
the  person  or  persons  for  the  time  being  having  the 
management  or  direction  of  the  affairs  thereof, 
should  from  time  to  time  direct."  The  deed  also 
reser\-ed  power  to  Mr.  Oldhim  to  manage  the  pro- 
perty during  his  lifetime. 

Immediately  after  the  execution  of  the  deed,  the 
trustees  of  it^  who  were  members  of  the  congre- 
gation of  the  Spa-fields  Chapel,  entered  into  pos- 
session of  the  property,  and,  with  the  knowledge  of 
Mr.  Oldham,  paid  one-sixth  of  the  income  to  the 
treasurer  for  the  time  being  of  the  Spa-fields 
Chapel  Scho(>l.  Mr.  Oldham,  during  his  life,  took 
a  very  warm  interest  in  the  Spa-fields  School,  he 
fretiuently  visited  it,  and  was,  from  the  commence- 
ment, a  member  of  the  committee.  He  died  in 
1822,  and  by  his  will  he  gave  to  the  treasurer  for 
the  time  of  the  school,  the  sum  of  500/.  The 
relators  nllegcil  that  Mr.  Oldham's  main  object  for 
executinj»  the  deed  wns,  to  prevent  any  risk  of  the 
congregation  l)eing  left  wiihoiit  a  chapel  or  school 
at  the  expiration  of  the  lease  of  the  property.  They 
further  stated  that  there  was  no  other  school  to 
which  the  trust  could  properly  apply. 

In  1822  the  lease  expired,  but  it  was  renewed 
until  1842.  In  that  year,  however,  the  trustees  of 
the  property  refused'  to  renew  the  lease,  on  the 
ground  that  the  chapel  had  ceased  to  be  self- 
supporting.  Upon  this  the  congregation,  by  sub- 
scription, renawed  the  lease  themselves,  the  chapel 
still  remaini:ipr,  as  the  relators  alleged,  a  chapel  in 
the  Connection.  It  continued,  as  before,  to  be 
enumerated  in  the  published  list  of  the  chapels  of 
the  Connection,  and  to  be  presidctl  over  by  a  minister 
who  subscribed  to  the  fifteen  articles  of  belief  drawn 
up  by  Lady  Huntingdon. 

In  liioT  the  congregation  again  renewed  the  lease. 
The  deed  by  which  the  renewal  was  effected,  after 
Testing  the  property  in  trustees,  provided  (inter  alia) 
**  that  in  all  matters  relating  to  the  internal  govem- 
ment  of  the  said  church  the  members  for  the  time 
being  of  the  said  church  should  have  full  and  un- 
controlled power  to  manage  and  arrange  all  their 
internal  or  church  afifairs.  whether  regarding  the 
admission,  suspension,  or  exclusion  of  members,  the 
•lection,  suspension,  or  dismissal  of  pastors,  deacons, 
or  otherwise  howsoever  (except  only  in  cases  by 
these  presents  otherwise  specially  provided  for) 
according  to  their  own  interpretation  of  the  Holy 
Scriptures.*'  Appended  to  the  deed  were  Lady 
Huntingdon's  fifteen  articles.  The  congregation  at 
the  same  time  obtained  a  grant  of  200/.  towards  the 
repairs  of  the  chapel  from  the  London  Congrega- 
tional Building  Society. 

The  defendants,  the  trustees  of  the  deed,  regularly 
paid  the  one-sixth  of  th,e  income  to  the  treasurer  of 
the  school  until  ld(>5,  when,  in  consequence  of  some 
doubts  as  to  whether  they  were  authorised  by  the 
trusts  of  the  deed  in  continuing  the  payments,  they 
refuse<l  to  make  any  more.  Thereupon,  after  a  good 
deal  of  corres[)ondence  and  negotiation  between  the 
parties  on  the  subject,  this  information  was  filed, 
praying  that  the  trusts  cf  the  deed  of  March  lbl(> 
might  be  administered  under  the  direction  of  the 
court:  that  the  school  might  he  declared  entitled  to 
the  benefit  of  one-sixth  part  of  the  rents  and  profits 
of  the  property  comprised  in  it,  and  that  a  proper 
provision  might  be  made  for  the  costs  of  the  infor- 
mation. 

On  the  part  of  the  defendants  it  was  alleged  that 
la  or  about  the  year  1842,  and  from  thence  \ak\il 


18(k>,  the  character  of  the  schofd  had  entirely 
changed,  and  that  it  had  ceased  to  be  carried  on 
upon  the  principles  of  Lady  Houtinfidon's  founds- 
tion,  in  accordance  with  which  alone  they  insisted  it 
should  have  been  conducted ;  that  the  services  ia 
the  chapel  with  which  the  school  was  connected 
were  performed  by,  and  that  the  whole  establish- 
ment was  made  subject  to  the  views  of,  a  Congre- 
gationalist  minister  appointed  by  the  body  of  the 
congregation ;  that  the  minister  had  preached  in  a 
chapel  belonging  to  the  Congregationalists,  and  bad 
received  funds  in  support  of  his  chapel  from  that 
body— in  short,  that  the  chapel  had  cciisg<1  to  beloog 
to  Lady  Huntingdon's  Connection,  and  had  become 
Congregational.  For  this  reason  tlie  trustees  of  the 
Connection  had,  since  the  year  1842,  ta  <en  no  ptit 
in  the  management  of  the  chapel  and  schuuU, 
and  from  that  time  the  chapel  had  been  managed 
by  the  congregation  as  an  independent  buay. 
That  the  deed  of  1857,  which  efifected  the  reoevil 
of  the  lease  of  the  chapel,  was  framed  on  the  model 
of  the  deeds  of  the  London  Congregational  Chapel 
Building  Society,  by  which  the  communicants  wen 
made  into  a  Congregational  church,  choosing  its 
own  officers  and  trustees,  and  acting  altogether  u 
independent  of  all  external  control.  It  made  do 
mention  of  Lady  Huntingdon  or  her  Connection,  or 
even  of  the  **  conference,*'  but  only  had  appended  to 
it  the  fifteen  articles  of  the  Connection  (without 
any  identification  of  them)  in  lieu  of  tlie  $erta 
articles  usually  inserted  in  the  model  deeds  of  the 
London  Congregational  Chapel  Building  Societv. 
That  one  of  the  main  characteristics  of  LsJy 
Huntingdon's  Connection  was,  that  theministcTS  and 
ofiScers  should  be  nominated  by  the  trustees  of  iL 

They  also  alleged  that  there  were  two  other 
schools  which,  in  thdr  opinion,  came  more  pvoperiy 
within  the  terms  of  the  trusts  of  the  deed.  The 
schools  had  been  originally  held  at  22,  Kosocasn- 
street,  but  were  removed  in  1833  to  a  house  near 
the  chapel;  and  in  1853  to  another  building  .ad- 
joining the  chapel,  which  was  expressly  built  fur  in 
reception.  The  property  was  formerly  situated  sC 
Cobham-row,  close  to  Spa-fields  Chapel,  but  bad 
since  the  institution  of  the  suit  been  puxtrhosed  bf 
the  Middlesex  magistrates  under  their  compulsoiy 
powers.  The  defendants  further  stated  that  before  ds> 
ciding  on  the  course  they  had  pursued,  they  had  taken 
legal  advice,  and  had  also  addressed  amemorlal  to  thi 
Charity  Commissioners,  asking  for  their  advice,  sat- 
X)ending  payment  while  the  question  was  sub  ja^ike. 
but  paying  the  money  into  a  separate  account  st 
a  bank.  The  answer  of  the  commissioners  wu  to 
the  effect  that  they  considered,  as  the  question  vu 
one  of  a  contentious  character,  it  f^  more  pro- 
perly within  the  jurisdiction  of  the  Court  of  Cban- 
cery  than  within  that  of  the  board. 

A  great  deal  of  evidence,  both  written  and  onl, 
was  gone  into  to  show  the  nature  of  Lady  Hunting- 
don's views  on  religion,  and  whether  the  school  vsi 
still  a  school  in  the  *<  Connection."  The  Bev.  Ifr. 
Thoresby,  the  minister  of  the  chapel,  was'  croM- 
examined,  viva  voce  in  open  court.  He  deposed  that 
he  was  still,  and  had  been  for  many  years,  a  minister 
of  the  **  Connection,"  and  that  the  echoed  was  still 
conducted  upon  principles  in  accordance  with  thote 
of  Lady  Huntingdon  and  not  Ck>ngregational,  though 
the  actual  difference,  as  far  as  doctrine  was  ooo- 
cemed,  was  not  very  apparent.  Similar  depositioni 
were  made  by  other  witnesses,  while  on  the  other 
hand  the  defendants,  in  support  of  their  conteotiom 
adduced  evidence  entirely  at  rariance  with  that  of 
the  relators.  It  is  unnecessary,  however,  for  the 
purposes  of  this  report  to  go  more  fully  into  the 
evidence  adduced.  The  nature  of  it  inU  tolBcieDt^ 
appear  from  the  judgment  below. 

GVeen,  Q.  C.,  Eddis,  and  Baffi^awtf  in  rapport  of 
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tbe  infantution,  uid  that  tha  whole  question  vns 
whether  the  ichoool  at  Spa-flelds  vas  carried  on  as 
one  in  connection  with  Lady  Huntingdoa'i  sect? 
and  they  submitted  Cbat  it  clearly  was. 

Tbey  were  stAppcd  by  the  court. 

Dnu:t.  Q.  C,  //.  MatthtiBi,  Q.  C.  (of  the  common 
law  bar),  and  Fri/,  for  the  deEeodaDta,  contended 
that  the  school  wax,  in  Fact,  Congregational,  as  well 
aa  the  chnpel  in  connection  with  it ;  and  the  school 
had  therefore  forfdted  its  tights  under  the  deed  of 
1816.  That  even  if  the  Spa-flelds  school  was  in  the 
CoaDeclionthetrusteeswere  not  bound,  by  the  terms 
of  the  deed,  to  pay  the  one-sixth  at  tbe  income  to  it, 
in  preference  to  auy  other  similar  school  in  the  con- 
nection. Moreorer,  the  character  of  the  schoot 
ittelf  had  materially  altered  sioce  it«  foundation. 
It  was  now  a  paying  school  for  some  fire  hundred 
dtUdren.  amongst  whom  sixty  children,  under 
Mr.  Oldham's  trust,  were  gratuitously  educnted, 
whereas  the  deed  eontomplated  a  free  school  with  a 
(•w  children  harlnn  the  benefl  t  of  the  entire  atten- 
tioa  of  the  maater  and  mistress  of  the  school. 
Further,  they  subniitted  that  the  trustees,  for  their 
own  Mfety,  were  justified  in  withholding  payment 
witil  the  question  had  been  decided.  They  had 
leceiTed  intimation  that  the  estate  would  be  pur- 
duMed  onder  compulsory  powers  by  the  county 
joMicn.  If  the  estate  were  solil,  the  removal  of  tlie 
■chool  to  it  would  become  impossible,  and  moreover, 
the  one-siitth  of  the  rents  ind  proSts  wonld  now  rise 
from  VIL  to  some  Vifii,  or  -nore.  a  mm  too  large  to 
be  paid  while  doubt  existed  as  to  the  legality  of 
paying  it  to  the  Spi-Beids  school. 

The  VicB-CHikKCELLOit— Thecontest  in  this  case 
la  ai  to  one-sixth  share  of  the  rents  nnd  profits  of 
tbe  property  comprised  in  tlie  deed  of  March  1S16 ; 
the  question  being  whether  or  not  a  school  called 
the  Spa-fields  Chapel  Day-school,  constituted  as  it 
now  ii,  with  a  treasurer  and  a  managing  body,  is 
excluded  from  the  benefit  of  the  deed.  Id  my 
opinion  it  it  beyond  all  reasooible  doubt  that  tha 
■efaool  i*  aot  ezclnded.  The  contest  is  a  most  nn- 
foitnnate  one.  Ttie  parties  who  have  raised  it  say 
tliat  this  school  is  nut  entitled  to  the  benefit  of  the 
deed,  because  it  is  not  now  in  connection  with  a 
chapel  founded  upon  the  priuciplee  adopted  by  Lady 
Huntingdon  ;  and  moreover,  that  two  other  schools 
On^t  more  properly  to  be  regarded  as  the  ceilini  qat 
tnat  of  the  deed,  iiut  that  contention  is  not  sup- 
ported by  any  valid  reasooing.  The  conduct  of  these 
Tery  parties  contradicts  their  argument.  The  trea- 
mm  of  the  school  was  recognised  by  the  trustees  of 
the  deed  as  tha  person  authorised  to  receive  the  rents 
and  profits  of  the  property  until  the  year  1865,  when 
tb^held  their  hands  and  stopped  payment  of  the 
noney.  Their  reasons  for  doing  so  are  bated  on 
certaia  dispute*  and  controversies,  for  the  history 
o<  which  they  go  back  a«  far  as  the  yean  1829  and 
18S0,  and  even  further.  But  they  principally  rely 
oo  what  occurred  in  164:i.  They  state  by  their 
aiMwer  that  from  that  year  "  the  trustees  of  the 
Conaection  had  taken  no  part  in  the  management 
tbe  laid  chapel  and  schools,  and  from  theuceforth 
tbe  chapel  had  been  managed  by  tba  congregation 
m»  an  independent  body."  But  their  own  con- 
duct contradicts  this  asaertion.  From  the  year 
1842  to  IBGB,  they  paid  the  rents  to  the  school. 
If  it  had  ceased  to  be  a  school  of  the  descrip- 
"  1  contemplated  by  the  deed,  why  did  they 
''jnoe  to  recognise  it?  The  trustees  of  the  deed 
wero  not  themselves  required  by  Mr.  Oldham  to 
lake  any  part  in  the  management  of  the  school. 
Tbe  tangnage  of  the  deed  it  clear,  and  need  not 
bare  been  miiundentood.  What  then  are  the 
(toaikli  on  which  the  trustees  base  their  refusal 
to  pay  this  money  to  the  school  ?  One  of  them  is,  |  Cuui 
that  the  pteaent  clergyman  of  the  chapel  at  Spa-  -'"-" 
Hao.  CAt— Vol.  T. 


a  Congregationalist  minister,  and  not  a 
of  the  connection  of  Lady  Huntingdon. 
He,  however,  swears  that  he  is,  and  has  been  so  for 
many  years.  The  foundation  for  the  allegation 
seems  to  have  been  that  he  once  preached  In  a 
Congregationalist  chapel.  For  this  act,  and  also 
because  he,  with  charity  extending  beyond  mere 
sectarianism,  applied  to  tbe  Congregationalist  locietyi 
and  obtained  from  them  some  money  for  the  benefit 
of  his  chapel,  the  trustees  have  attempted  to  deprive 
this  school  of  the  benefit  of  the  property  which  has 
been  left  to  it  for  the  clothing  and  (location  of 
the  children  of  the  poor.  The  whole  controversy 
is  a  matter  to  be  deeply  regretted.  Nothing 
is  gained  by  raising  controversies  of  this  kind 
in  a  public  oonrt ;  bnt  I  suppose  when  bodies 
of  dissenters  begin  by  dissenting  from  the  general 
o[nnioDS  of  the  Church  of  England,  they  are  apt 
not  only  to  dissent  from  tho  Church,  but  to  turn 
round  on  each  other,  and  dissent  amongst  them- 
selves. The  spirit  of  dissent  seems  to  go  on  cntil  it 
culminates  in  snch  disputes  as  this,  which  are 
carried  oa  in  a  spirit  of  great  animosity.  That 
spirit,  I  am  sorry  to  My,  has  characterised  the 
entire  defence,  and  the  evidence  given  in  the  pre* 
sent  case.  I  do  not  see  why  the  funds  of  the  cha- 
rity shoald  pay  the  costs  which  have  been  occa- 
sioned by  these  discussions,  and  I  shall  therefore 
Older  that,  with  tbe  exception  of  Mr.  Chalis  and 
Mr.  Taylor,  two  of  the  trustees  who  have  signaUsed 
.themselves  by  keeping  aloof  from  these  proceedings, 
'the  costs  of  ^c  suit  up  to  the  hearing  be  paid  per- 
sonally by  the  trustees.  The  suit  involves  the  due 
administration  of  the  whole  trust  property ;  bnt  for- 
tunately recent  legislation  has  made  such  mattera 
of  more  easy  conduct  than  formerly  they  were.  Any 
of  the  parties  to  the  suit  may  have  liberty  to  lay  a 
scheme  before  me  in  chambers ;  and,  subject  to 
Chat,  there  must  he  a  decree  to  enforce  the  trusts 
of  the  deed,  and  a  declaration  that  the  Spa-fields 
Chapel  Day  School  Is  now  entitled  to  the  one-sixth 
part  of  the  income  of  Che  property. 

Bolicitors  for  the  informant,  Loais  and  Setu. 

Solicitor  for  the  defendants,  Charia  Hhtphtard. 


JTTDOBS'  CHAMBEBS. 

Be[iort«a  br  F.  O.  Qmar,  -Eta..  B«ri>t«*t-I*«. 

THE  COVENTRY  PETITION. 

DiteoBen/ — Jxrudiclion — Tilegraphie  maiaga. 

The  2itd  SKti'on  of  SI  tf- 82  Fi'rf.   e.    123  soys  dal 

tht  court  thall,  n^jtct  to  tit  proui'iioni  of  tht  Act, 

have  tit  nnu  powtrt,  jtrUdiction,  and  aal/iorilii  with 

reftrtJux  to  an  Action  petition,  and  the  proceedings 

therton,    at  it  toould  have   \f  tv,d\  petition  icere  an 

ordiaarif  douss  vifAi'n  thar  jaritdiclioti. 

Upm  an  appUeationfor  an  order  for  ditcevery  of  tele- 

graphic  mettaget : 
Held,  that  the  court  hadpoioer  to  moike  the  ordtr. 

H.  Jama  applied  for  an  order  for  discovery  of 
certain  telegraphic  messages,  which  there  was 
reason  to  suppose  would  reveal  certain  corrupt  pay- 
ments to  voters.  One  of  the  vouchers  was  dated 
Coventry  Station,  and  was  a  receipt  for  Zl.  Oi.  Zd. 
tor  telegraj^ic  meesages.  and  he  appliei]  for  tbe  dis- 
covery in  order  to  see  what  those  messages  waie. 
Bi-ACKunas,  J. — What  is  the  jurisdiction  7 

H  4  32Vict.  c.  125. 


Jama  referred 

shall,  foi 
to  Engl. 


Chat    ' 


'the  c 


_  ,       ..   apiJication 

Court  of  Common  Pleas  at 
.  in  its  application  to  Ireland,  the 
n  Fleas  at  Dublin,  and  awdi.'^.'^'nx 
shall,  sulijecl  to  Ihe  ^t(n\tvia«  ol  *i\*  K»a.,^ik'.j 


UAOISTRATES'  CASES. 
Bkadvokd  ELEcmm  Pninon. — So.  I. 


tbe  tame  povers,  juriBdictioQ,  uid  anthority,  vtith 
nference  to  AO  election  petidon  uid  the  proccad- 
ingi  thereon,  as  it  would  hare  if  lucli  petition 
were  an  ordiuarj  canse  within  their  jorudiction." 
Under  that  section  Bannen,  J^  had  ordn^  a 
commiaaion  to  iaaue  to  examine  a  iritneaa  who  was 
danKerouBlf  ill.  (SlaJtybridge  Jibctiea  Pililion,  19 
L.  T.  Btp,  H,  S,  703.)  [BijiCkbiib»,  J.— I  nip- 
poM  there  it  power  to  onler  diacorerj  under  that 
■ection.]  What  we  aak  for  ii  that  they  diacloae 
what  they  hare  in  their  poueaiiou  relating  to  the 
inbject  matter  of  the  canse.  We  cannot  get  the 
information  in  any  other  way.  We  baTe  applied 
to  tbe  telograph  office,  and  the;  refuse  to  ^tduce 
the  meiKagea  unlet*  we  subpcena  them.  [Blacb:- 
BDBM,  J. — All  you  would  hare  to  do  wonld  be  to 
giTe  them  a  mfymita  duca  (ecmii.]  If  we  wait  until 
the  that  we  should  not  be  able  to  procure  tbe 
witnesses  which  the  production  of  the  papers  oiigbt 
show  to  be  neceuary.  If  tbe  mcMage*  trtnsmltted 
were  perfectly  pure  there  could  Dot  possibly  be  any 
obJL'ction  ic  our  iutTiog  them.  He  put  in  an  affidavit 
of  the  facta. 

An  Sigent  who  appeared  on  the  other  side  said 
that  he  was  not  aware  of  tbe  affldarit,  and  ai^ed 
for  a  copy  of  it. 


It  then  appeared  that  the  trial  of  the  Coventry 
petition  was  fixed  for  the  IStb,  and  there  wonld  be 
w>  time  to  come  again  before  a  judge. 

Jama. — Conld  we  adjonm  the  aummons  and  brin)i 
it  before  Mr.  Justice  Willei  an  hour  before  he  aits  t 
[BLACKBUEtx,  J. — The  principal  use  of  these  tele- 
grams I  should  tfainlc  i*  to  enable  you  to  get  up 
your  case.  They  are  nothing  in  themselTes,  but 
merely  direct  you  where  to  inquire.]  Ferhapa  tbe 
judge  would  allow  ua  to  auH^tnent  the  opening  of 
counsel  by    a   atatemenC  of   the   facts    disclosed. 

EBlackui:r\,  J.— I  doubt  whether  a  judge  ought  to 
ave  any  such  applicalioo  made  to  him.  He  has  to 
coni.'eatnile  bis  miud  on  the  evideoco,  and  sufficient 
for  the  day  is  the  eril  thereof  with  u  rcogeance.] 


c.  12J,  s.  30)  the  first  answer  would  he  what 
ments  they  hare  got,  and  tbe  reason  why  they 
should  nut  diacloae  th<!m.  Tbe  better  pUa  would 
be  for  thi'ui  tu  make  an  affidavit,  atatiag  that  they 
have  such  and  auch  documents,  and  to  refer  the 
quedion  whi'tlier  they  ahould  be  produced  on  the 
affidavit  to  Mr.  Justice  Wiltes  at  Coventry.  The 
affidavit  to  be  made  in  four  days. 
Agents:  E.  lie  Gtx;  Skarpt  and  UUiUionu. 


BR^VDFOItl)  ELECTION  rETITIOS.— So.  1, 

Jan.  ■•:>,  SG,  37,  -'a,  and  29,  18(19. 

Halet  a\d  others  i:  Rm.cv. 

Trca  ling  hi/  agentt — Ecidtnct  of—  Pnb/ir-koitut — hatid) 

tjjitnilitiire — failure  to  $eml  in  Ul/j  and  hh   ' 

a/tfr  eleclioa — Prima  J'acie  eddcnix — ^0  VicU  { 


Held,  that  had  the  pttitioner't  case  rated  oa  (iul  JOflt 
allrgatian  the  renpondent  womld  Aact  ban  caBtd  spa 
to  proce  the  legality  of  trtrj  ittm  la  tie  arrvali ; 
and  liat  bf  Ike  omiuion  a  prima  Jade  cam  ii  ol^ 
liihed  agatmt  the  remodtnt  frvm  whiek  (ie  Ibtagft 
infereMei  are  to  be  Atuea. 

The  out  of  TrfmhiHexU  in 
anumnted  to  113/. 


'J:  I8s.  ad.  : 

Bdd,  that  under  thtae  drmmtliaKK*  no  elactiu  naU  if 
held  to  be  valid. 

There  were  a  large  aumber  of  2riA  vottrt  U  the  lanmt, 
and  leceral  paid Irith  tatroMert  noert  atflifta* 
eosiKUflAus  coterioH  behalf  of  the.  re^Mmdemt ; 

Beld,  that  thU  Kite  eeidatre  from  whick  At  inftrmi 
mutt  ueetisarihf  be  Avicn  that  lie  canpmmiiig  bbs 
eloak  to  bribery,  aad  that   bribery  did  aettnOj  Uk 

Held,  further,  that  the  payment  of  tuauuaseis  b  t^ 
ence  a  doa  ofpertont  to  refmin  from  voting  ii  iBigJ, 
OM  contrareRiitg  tht  pninnimi  of  met.  S  e/  17  f'  U 
Vict.  C.  102. 

Treating  toot  plate  ia  a  crrlain  pari  of  lit  Wa^  arf 
the  eoavHiUee-roome  of  lAi  retpondent  icrn  qasi  K 
voters  Kho  might  go  axd  take  maimable  rtfratma^ 
there  at  hit  ejpentt : 

Beld,  that  thi»  vol  tut  evideaee  to  jUMtify  a  DsrHjin 
to  the  Speaker  thai  aorrnpt  practice  had  arMssisi^ 


The  Carrapl  Pmeticts  Art  mutt  I'a  every  ran  rsoinA 

true  hgal  eenitructioii,  ami  annul  be  affected  a  It  it 

operation  by  heal  custom,  or  the  ptruliar  cirraBttMa 

oflocaliliee. 

This  was  a  petition  aftainat  the  return  «t  Xt 
Ripley,  the  sitting  member,   and  alleged  bdhci^ 
treating,  and  undue  iuQuence. 
^  Q.  C-  ^        .  . 
the  petitioners ;  ana 

(hrerend,  Q.  C,  Price,  Q.  C,  and  Littler  appsd 
for  the  respondent. 

The  particular  points  suffiorted  by  the  etUm^ 
and  upon  which  the  decision  is  foaoded,  had  Rio- 
ence  to  the  influence  exercised  over  Irish  vow^ 
extensive  treating,  colourable  employatent  of  vntn 
and  general  laviah  expenditure^ 

Taking  the  evidence  referred  to  in  the  ji»l|inr. 
Terry,  an  attorney,  who  had  been  retained  l^dt 
reBpoodcDt's  legal  agent,  said : 

I  kapt  no  ■ooounts  until  mIXrr  tlw  slaetiati,  wImb  I  k*a 
to  nuke  pa^niait,  I  uo  not  iwai*  that  I  paid  mj  MMT 
dntl]  After  the  election.  I  »sked  tlie  i:«nttem^  wte^ 
tenrleil  (lie  diOeranf  «njmdtt«eft   to  ntt«iid  vid  N*  A 

Time  inu  left  to  tbe  OifTeieDt  coniiuittm.    I  bden  B 

"  Pleua   T«  win  > 
CTB  that  to  b*  Mr.  Cldr 

paid  uU  mawys  tU  m 

clerk  who  sot  wtUi  •  TinifM 

eTerjbodj  i™  nakal  partlnilaTTj'  if  t*» 


olel.     lb. 

.    rbelisTe 

-  Jla  cle 

body  iti 

•am  public.hoa 
e.  nilb  tbe  »t^ 
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One  item  of  the  bill  paid  by  this  witness  was  the 
ollowing :  Uefreshment  sappUed  at  the  Hup  of  Erin 
rom  the  Gth  Nov. :  (ith  Not.,  13  gallons  best  ale,  2s. 
ler  cridlon,  ordered  by  Jeremiah  Uyan ;  8th  Not., 
*.7  gallons  ale,  at  2«.  per  gallon,  bread,  cheese,  and 
obacco,  ordered  by  Jeremiah  Ryan ;  Sunday,  Not.  8, 
i8  gallons  at  2«.  i>er  gallon,  and  bread,  cheese,  and 
obacco,  ordered  by  Jeremiah  liyan  and  T.  Lyons." 
rbere  were  a  great  many  entries  of  that  sort  on  the 
nil,  which  stated  that  the  refreshments  were  "  un- 
imited,**  and  the  total  was  48/.  13«.  7(L 

Samuel  Abel  gave  the  following  evidence.  He 
laid: 

I  am  the  landlord  of  the  Eqnity  Inn.  A  committee  was 
Mid  at  my  house  for  Mr.  Ripley.  Eefroshment  was  snp- 
pUed  to  that  committee.  I  have  sent  in  an  account  of  it 
oL  It  was  made  oat  by  wife.  I  can't  read  or  write.  These 
leooonts  (produced)  ore  in  her  handwriting.  I  told  them 
ftot  to  supply  any  refreshments  during  the  three  days  of 
ht&  election.  The  committee  was  composed  of  Toters  and 
Ian-voters,  and  was  in  the  charge  of  Mr.  J.  G.  Hutchinson, 
rho  warned  me  not  to  supplv  any  refreshments  on  the 
MUing  or  nomination  days,  and  none  was  supplied  by  me. 
surke  was  vice-chairman  of  the  committee,  ana  wrote  down 
lU  the  names  that  had  canvass-books  In  a  book  of  his  own. 
3n .  the  Saturday  night  before  the  election  I  paid  him 
kOOOrding  to  Ms  book.  From  first  to  last  I  paid  this  man 
il.  lOhi.,  but  I  gave  him  upwards  of  BOH.  for  the  other  can- 
n— ers.  The  people  w1k>  came  got  anvthing  to  drink  in 
!mmon.  I  gave  Ryan  22.  on  the  Monday  before  the  election, 
ft.  on  the  Wednesday,  and  21.  on  the  Saturday.  He  said 
U  ooold  not  go  about  among  the  voters  without  expense. 
Be  bad  to  go  to  Shiplev  and  Pudsey.  He  was  to  go  into 
pobUo-houaes,  and  use  his  influence  for  the  election.  He 
■Id  ho  could  not  go  without  money,  and  I  didn't  tell  him 
what  to  do  with  it.  There  were  nineteen  or  twenty  can- 
st my  house.    My  account  amounted  to  901. 


Iq  cross-examination  he  said  he  had  paid  the 
moDej  out  of  his  own  pocket,  but  expected  to  be 
repaid,  and  that  about  half -past  nine  o^clock  on  the 
momiog  of  the  polling-day  the  committee  sent  him 
irord  they  were  starved  out,  and  he  let  them  have  a 
^njut  of  whisky. 

On  re-examination,  he  said  : 

Tlie  men  who  had  the  whisky  were  non-voters.  They 
wwee  committeemen.  I  had  seen  them  at  my  place  before. 
Thej  were  not  voters  that  I  know  of.  They  were  an  Irish 
eommittee,  managed  for  themselves,  and  would  not  have  an 
Bngliahmau  in  the  room.  I  don't  know  whether  they  were 
voters  or  not.  They  miirht  and  they  might  not.  Pat  Ryan 
sod  Burke  api>ointo«l  the  Irish  committee.  They  picked 
thieir  own  canvassMrs.  Burke  returned  the  names  of  the 
oanvassers  in  books,  and  I  paid  them  as  he  called  them  out. 
TIm  men  were  some  of  them  engaged  five  weeks,  and  so  far 
U  I  know  worked  all  the  time. 

Mrs.  Abel,  the  wife  of  the  last  witness,  said : 

I  made  out  the  accounts  for  the  canvassers  for  my  hue- 
band.  My  daughter  made  out  the  account  for  the  rcfresh- 
msnts.  On  the  diiy  of  the  ]iolIing  my  husband  was  in  the 
town  all  <lay.  I  liad  charge  of  the  liouse  all  day,  and  gave 
oat  no  refreshments  free  ;  for  my  husl>and  had  told  mo  all 
miut  pay  for  what  they  got.  I  gave  Pat  Ryan  21.,  because 
lie  oame  to  me  and  said  the  committee,  wlio  were  abt^ut 
forty  in  numl)er,  wanted  something  to  cat,  and  I  gave  him 
M.  to  provide  something.  I  tlid  it  on  my  own  acoouut.  He 
did  not  tell  me  the  men  had  been  working,  Imt  I  supposetl 
it  was  so.  I  Ijclieve  they  would  liave  nuulc  a  disturuuice  if 
I  bad  not  given  them  something  to  eat.  It  was  about 
•laven  o'clock  when  I  gave  the  21.  Thoy  had  made  no  dis- 
before  that.  I  have  never  hud  the  21.  buck,  and 
asked  for  it.  I  was  gkul  to  get  rid  of  them.  I  bad 
Ryan  many  a  time.  The  men  wanted  some  money ; 
th«y  would  not  break  their  work  without.  All  that  got 
money  lia«i  canvassing  books,  and  used  to  go  out  and  can- 
¥■■■•  or  protond  to  do  so.  I  rememl»er  Ryan  and  Burke 
ffflfpf^ff  to  my  huslaud  on  the  14th  Nov.  for  more  money. 
He  had  to  go  and  get  it  for  them. 

Kitchcraan  was  called  for  the  defence,  and  he 
■Uted:— 

In  the  early  part  of  the  contest  I  was  engagcl  five  nights, 
bat  latterly  every  night.  I  cu»;iigc<l  most  of  the  rooms.  I 
waa  never  aAketl  what  rent,  nor  diil  I  make  any  Hi)ecific 
lueimngomeiitri  as  to  what  was  to  be  chRr»re<l.  Nothing  was 
at  Ant  said  to  the  Uui.ilords  as  to  refretfhments.  After- 
imnls  the  chairman  made  applicatious  to  gut  refresh- 
ments for  the  committee  ana  cauvastfors.  N(hio  of  the 
eommittee  were  paid  Ri  canvas-^jn  at  this  time.  They  were 
working  men  Mrho  rlevotcd  thcniiM^lvefl  to  Mr.  Ripley's  ser- 
▼ioe.  I  knew  that  they  liad  tanvaas  books  in  all  except  the 
Irish  didtricts,  and  Uiero  we  roidd  not  get.  So  far  as  I 
knew,  tboee  laen  were  honestly  and  actively  canvassing  for 


Mr.  Ripley.  The  applications  were  verbal.  I  spoke  to  Mr. 
Little,  and  asked  if  it  was  legal  that  the  men  who  were 
working  night  after  night  should  have  some  refreshment 
at  the  weekly  meeting.  He  eventually  tolil  me  that  it 
was  quite  legal  to  give  the  cnnvassers  refreshments 
at  the  weekly  meeting  when  they  were  giving  the 
result  of  their  canvass,  and  the  difficulty  was  how  to  give 
them  it  without  their  being  abused.  We  had  some  discus- 
sion in  the  committee  on  the  subject,  and  came  to  tiie 
conclusion  that  we  must  put  it  into  the  hands  of  the  chair- 
men of  tbe  committees  to  see  that  nothing  but  reasonablo 
refreshments  were  given  to  the  committees  and  the  can- 
vassers. I  told  the  various  chairmen  of  the  snlMx>mmitteeB 
that  decision.  I  told  them  that  refreshments  might  be 
allowed  to  canvassers,  but  that  they  must  either  pay  it  or 
give  a  note  to  the  landlord  for  reasonable  refreshment.  I 
said  it  must  only  be  in  the  committee-room  and  in  the 
committee  meeting  In  some  instances  I  did  not  know 
enough  of  the  chairmen  to  trust  them,  and  I  spoke  to  the 
landlord  and  told  him  to  see  that  there  was  no  excess  gone 
to.  So  far  as  I  knew  there  was  no  instance  in  my  ward  in 
which  such  instructions  were  not  given  either  to  the  chair- 
man or  to  the  landlord.  Alderman  M.  Dawson  was  the 
chairman  of  our  central  ward  committee.  He  asked  me  to 
take  his  post  when  he  was  not  able  to  come.  Up  to  the 
time  of  Mr.  Terry's  appointment  I  paid  the  accounts  in  my 
ward.  We  found  we  could  not  get  any  EngUshman  to  go 
and  canvass  in  the  lower  districts  of  our  ward,  which  are 
inhabited  by  Irishmen  chiefly.  At  that  time  we  had  vexy 
few  if  any  Irish  on  any  m  our  committees.  I  became 
acquainted  with  Jerry  Rjran  through  Marshal  Hanby,  a 
messenger  to  our  committee.  He  (J.  Ryan)  said  he  thought 
it  was  too  bod  Mr.  Ripley  could  not  go  to  a  meeting  without 
being  disturbed.  Before  that  time  Mr.  Ripley  had  tried  to 
hold  a  meeting  of  Irish,  but  no  good  came  of  it,  and  it  was 
broken  up  through  groat  disturbance.  I  took  Ryan  to  Mr. 
Little  in  the  first  instance.  After  that  I  saw  him  in  one  of 
our  committee  rooms.  I  saw  he  was  knocking  about  among 
his  countrymen  trying  to  get  them  to  listen  to  Mr.  Ripley. 
He  said  something  about  some  circulars,  and  about  Mjt, 
Little,  and  that  Mr.  Little  did  not  encourage  him  as  he 
shoula  be.  I  went  and  told  Mr.  Little  that  1  had  myself 
tried  to  canvass  the  Irish,  and  been  seised  and  token  to  the 
Catholic  priest.  I  suggested  the  employment  of  Ryan  and 
a  few  more  to  ^o  among  the  Irish.  Mr.  Little  said  he  had 
no  faith  in  paid  canvassers.  I  pressed  it  on  him,  and 
eventually  he  did  consent  to  my  employing  some  to  go 
among  the  Irish  people  to  go  from  ward  to  ward  to  try  to 
induce  their  countrymen  to  vote  f6r  Mr.  Ripley,  and  grive 
him  a  hearing.  I  gave  Ryan  the  same  instructions  Uiat  I  hiave 
told  you.  Nothing  was  said  about  his  neutralising  the  Irish 
votes,  but  he  submitted  the  names  of  certain  persons  who 
should  be  employed  like  himself.  He  said  there  were  many 
of  hiscountiymen  who  were  upon  principle  holding  aloof,  but 
that  he  could  get  them  to  vote  for  Mr.  Ripley  if  they  voted 
at  all.  One  of  these  men  was  named  Cane,  and  others  were 
Lawlev,  Holy,  Bowen,  Lamb,  and  Shelley.  They  all  lived 
in  different  parts  of  the  borough.  I  met  them  at  the  Junc- 
tion afterwards,  and  told  them  I  wanted  them  to  advocate 
Mr.  Ripley's  claims,  and  to  get  him  a  hearing  amongst  the 
Irish.  They  said  they  should  want  some  exjienses,  but  I 
said  that  I  would  do  no  dishonourable  act  in  getting  Mr. 
Ripley  into  the  House  of  Commons,  and  I  gave  tliem  a 
sovereign  as  wages.  I  employed  Covne  afterwards.  I  met 
1dm  at  Blake's  vaults  after  the  Irish  meeting.  He  said  it 
was  a  great  shame  about  that  meeting,  and  that  he  would 
assist  us  in  setting  up  the  register,  so  that  we  might  call 
another  meeting  uy  circular.  He  asked  to  be  informed 
what  Mr.  Ripley's  opinions  were  about  Ireland,  and  I 
introdiicfid  him  to  that  gentleman  at  the  Victoria  Hotel. 
After  hearing  Mr.  Ripley  he  said  he  was  satisfied,  and  I 
then  said  that  he  and  Ryan  should  manage  the  whole 
bcirough  as  far  as  the  Irish  went.  My  expenditure  was  not 
for  the  East  ward  alone,  Imt  for  the  whole  borough.  Coyne 
wanted  2{.  for  waires  and  !&«.  for  ]>erBonal  expendos,  and 
said  that  Mr.  Arnold,  of  the  Liberal  Electoral  Association, 
had  offered  him  21. 15ii.  and  as  much  expenses  as  he  liked; 
but  I  wiid  that  I  would  have  nothing  to  do  with  exiKiuses 
and  offered  him  21.  l&i.  a-week.  We  had  the  uiunos 
of  Kilfoil,  Marshall  Hanby,  a  messenger,  Mr.  D'Arcy. 
and  another  among  them.  In  a<1difiou,  we  luid  sevoml 
that  Rvan  emi)loyed  in  the  last  teu  days.  Coyne 
and  others  never  told  me  that  they  wantc<l  the 
money  to  spend  amongst  their  countryui<m.  Liuub  niieo 
said  it  wns  cz|>cnidve  going  about,  but  1  said  I  had  nothing 
to  do  with  tlint.  As  far  as  I  know  no  sums  were  charged 
against  Ripley  except  what  was  worked  for.  All  the  Kums 
cliargc«l  were  for  services  rendered,  and  nothing  elne.  I 
never  saw  drinking  going  on  extonsivoly  at  .any  of  the 
puMio- houses.  I  never  t^ave  or  authunsod  auytliing  Ix-iiig 
given  to  iuflucuce  a  vote.  I  caiitioiic<l  every  perstm  who 
i  p.\i<1.  nnil  told  them  they  must  not  vote  or  they  wouM  get 
inro  trnuMe.  I  never  pivo  or  promit(e«1  them  iiiiy thing 
atter  the  election.  I  never  witiiesseil  any  dnuikoinieHrt 
going  on,  nor  did  I  s«o  cans  of  ale  took  into  the  e«inimittce 
rooui!!,  as  stated.  Tlio  avcra;.'*)  of  eoinniittecmeu  who 
nttcndetl  would  lie  from  twenty-five  to  thirty.  V.iicrrf  and 
non*Vf Iters  all  worked  alike.  No  ]>ersnn  wuh  adniirtt'd  who 
was  not  a  commit  teeman .  1  gave  instruct  ions ,  u«  aW>  vVwWVci 
cliainuanof  each  oommiUec,\\\«X  wo  v***'*^'^^^^'^'''^^'*  ^^" 
mitted  who  waa  not  &  msm^Kst.  ^o  wxNJaatvV's  ^^  ^'^'^ 
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if  tlwj  reoeiTeduf  uonej,  1  i^ot  £^.  from  Hr.  Iiittle^ 
501.  from  Mr.  Smon.  imil  13SI.  fnnn  lii.  Loufrea  ;  which  I 
«it)icrpudoTerm]'i«UorgiiTata  Bju  to  paji  himwU.  and 
tlu  wngH  of  (ba  cuimun. 

Id  addition  to  th<»  it  wan  ndmittcd  bj  Mr.  Riplej, 
the  respondent,  that  the  election  hud  cuat  him  72001., 
and  it  wat  proved,  u  Btated  in  the  opening  of 
coaniel,  tlwt  the  committee-raoin  expenses  were 
IVJTl  18*.  Sd. ;  messengen,  clerks,  conTaisers, 
&c.,  1973/.  lis.  Sd. ;  and  miscellaneous  cxpensei, 
225L  6a.  Id.  Also,  no  accounti  had  been  seat  in 
purraoDt  to  sect.  4  of  26  Vict,  c  29.  That  Act 
states  that  a  detailed  account  of  the  cipeniei  of  an 
election  is  to  be  ftiven  within  two  mootha,  together 
with  all  bitli  and  vouchers  rolative  to  the  election. 
The  local  agent  on  this  occasion  had  acted  in  defiance 
of  that  Act.  and  had  sent  in  what,  in  the  brading 
of  it,  purported  to  be  a  detailed  account  of  the 
expeniei,  but  there  wsa  not  a  single  bill  or  Toucher 
accompanying  it. 

The  other  material  facts  will  appear  from  the 
jadgment. 

An  argument  was  addressed  to  the  leaned  judge 
'a  the  meaning  of  the  word  "  corruptly,"  aa  regarded 


the 


of  the  Irish. 


Price,  Q.  C,  aaid:  I  apprehend  that  what  yon 
haTctobe  satiiticU  of  is  that  Mr.  Ripley,  by  him- 
self, or  by  some  person  acting  on  his  behalf,  deter- 
mined to  break  the  law  for  the  purjiote  of  getting 
vote*.  Your  Lordship  will  remember  that  in  the 
case  of  Coootr  t.  Slade  (C  H.  of  L.  Cas.  746)  Mr. 
Justice  Wiltes,  when  the  case  was  before  the  House 
of  Lords  on  appeal  from  the  Exchequer  Chamber, 
gBTB  a  definition  of  the  word  corraptlf .  He  says, 
"It  is  not  ao  much  the  designation  of  the  offence  as 
it  it  that  if  a  person,  a  candidate,  or  any  penon  on 
hii  behalf,  knowingly  doe*  a  thing  which  is  contrary 
to  law."  Knowingly  does  a  thing  which  is  contrary 
to  the  law,  that  is  Mr.  Justice  Willes"  interpre- 
tation ;  it  must  be  done  directly  with  a  Tiow  to  use 
improper  influence  OTer  the  roter.  I  see  that  in  a 
casctbat  was  before  Mr.  Justice  Blackburn  theother  ] 
day  he  adopted  Mr.  Justice  Willes's  interpretation,  j 
1  will  now  turn  to  tlie  second  seclioni  which  speaks  ' 
of  a  certain  person  doing  certain  things  "  in  order  to 
induce  any  Toter  to  vote  or  refrain  from  voting," 
The  Act  did  not  intend  to  put  down  paid  cauvasiinf;. 
It  neither  intended  to  put  down  volunteered 
nor  paid  canvassing.  All  the  restriction  with 
regard  to  paid  canvassing  now  is  the  penally 
which  attaches  to  it.  If  a  paid  canvasser 
cJiose  to  vote  that  was  no  business  of  the  cnn- 
didate ;  he  could  not  be  mode  ameaablc  to  the 
law  unless  it  wag  found  that  it  was  a  colourable 
payment  not  to  canvass,  but  to  vote.  If  he  was 
right  in  saying  that  the  statute  was  not  intended  to 
put  down  paid  canvassing,  let  them  loiik  care- 
fully to  sec  what  it  was  intended  to  put  down. 
TVliat  the  statute,  he  apprehended,  intended  to 
put  down  was— paying  a  man  to  use  bis  in- 
fluence with  another  to  induce  liini  to  refrain  from 
voting.  (JEherwiae  it  would  realty  mean  that  i>aid 
canvassing  wo*  illej.'al.  Thoiii-'h  everybody  niiplil 
wish  to  sec  that  put  cldwn.  he  did  not  think  his  Lcird- 
thip  would  give  it  that  construetiun.  [Martin,  B.— 
I  do  not  think  that  is  the  meaning  of  the  sec- 
tion. If  the  evidence  is  true  thnt  there  beiag  a 
numlicr  of  volora— Irish  voters— whom  it  was  de- 
sirous to  oMaJn  the  support  of,  and  money  was 
given  to  four  persons  to  exercise  their  influence 
upon  those  persons  to  refr.iin  from  voting,  it  seems 
to  me  to  come  within  the  Act  of  I'arliumcnt — within 
the  very  words  of  the  ftalute.  I  tliink  it  is  <|Hite 
different  /rom canvassing ;  pacing  an  individtinl  for 
tlie  purpofe  of  inducing  othcta  lo  leli^a  Itoia ' 


voting  is  adiSerent  thing  from  giving  him  dkoci 
for  his  labour  in  order  that  he  may  by  such  per- 
suasions as  are  lawful.'induce  ■  peraon  to  vott]  A 
canvasser  is  perlcctly  entitled  to  aak  a  Totei  not  io 
vote  against  his  candidate.  A  canvaaaer  mifht 
lawfully  say,  if  you  cannot  vote  with  as.  da  pal 
vote  against  us.  Was  there  ever  a  person  wbocan- 
rassed  a  constituency  who  had  not  said,  if  ytio  do 
not  vote  with  us  I  hope  you  will  not  vote  againttnt! 
Every  candidate  in  the  kingdom  would  do  that 
What  the  statute  meant  to  put  down  waa,  the  giving 
a  person  a  specific  sum  of  money  to  get  a  maniM 
to  vote.  However,  he  might  hire  twmty  or  coc 
hundred  canvassers,  and  if  be  wished  to  aemichii 
election  he  would  naturally  hire  thoae  whom  he 
thought  possessed  the  most  influence  with  tboN 
whose  favour  they  desired  to  win.  If  that  was 
legal,  what  more  bad  been  done  in  this  case  i  Thi 
only  difference  waa  that  the  influence  was  to  br 
ns^  on  a  particular  class  in  the  town.  With  ie> 
gaid  to  that  clnas,  it  was  clear  that  they  formed  i> 
every  large  town  a  party  who  refnaed  to  go  vilfa 
their  fellow-citiiens  in  political  and  religious  qoea- 
lions  of  the  day — refused  to  go  to  the  same  mstt- 
ings,  and  work  in  the  same  committees.  Was  that 
anything  illegal  in  hiring  canvasaera  whto  it  was 
thought  would  have  influence  with  tadt  a  class? 
At  flrst  sight  it  might  appear  to  be  a  g[ift  to  si 
individual  to  induce  another  to  Tote,  but  the  momitf 
it  was  seen  what  they  were  hired  for— the  loomcal 
it  was  seen  that  they  were  paid  in  the  Una  JUi 
belief  that  wort  was  being  done,  that  bdief  did  mi 
exist,  liyan  was  supposed  to  have  a  good  dealtf 
influence  with  his  countrymen;  he  orgaoiaed  thiM 
committees.  They  were  told  that  those  who  caa- 
t-aased  for  Mr.  Ripley  should  be  paid  for  it.  Apait 
From  the  question  a*  to  whether  thove  wei«  viMt^ 
and  were  therefore  corrupted  so  far  as  their  cws 
votes  were  concerned,  he  contended — apart  fnm  Ibt 
question  whether  the  man's  individual  vote  ns 
bought  or  not — that  those  paid  canvaaaen  wot 
recognised  and  aanctioncd  by  iTeiybody,  and  tU 
in  tlic  peculiar  circumstances  of  this  borough  it  «t 
a  perfectly  legitimate  expenditure  to  hire  canvaasi 
to  canvass  the  votes  of  the  parly  in  question. 

Martin,  B, — This  is  a  petition  preaented  by  foat 
gentlemen,  who  allege  that  Henry  William  Bipliy 
was  by  hinidelf  and  other  persona  guilty  of  bribay, 
treating  and  undue  influence,  and  that  byaodoinitht 
was  incapacitated  to  be  elected  as  member  of  ftf- 
linment,  and  his  election  was  void,  and  I  am  (f 
opinion  that  he  was  incapacitated  to  be  elected  sal 
that  his  election  is  void,  upon  the  ground  that  la 
•raa  guilty  of  treating,  and  I  can  arrive  at  that  eta- 
elusion  upon  the  evidence  of  the  witneaaea  in  bii 
own  behalf.  And  if  I  had  to  decide  tliis  case  ooda 
evidence  of  Mr.  Kitcheman,  and  upon  the  eridenet 
of  Samuel  Al«l,  and  on  Uie  evidence  of  faami 
Abel's  wife,  I  should  arrive  at  the  same  conclnDoa. 
andlamquilesalisSedon  the  evidence  of  these  ibio 
witnesses  examined  by  the  respondent  that  hii 
I'li'clion  waa  absoiutely  void,  and  that  he  was.Di«B 
their  evidence  merely,  guilty  of  treating  within  ite 
meaning  of  this  Act.  Kow  this  proceeding  is  nndff 
the  aiitbority  of  an  Act  of  I'arliament  wluch  I  hoU 
in  my  baud  which  was  paased  in  the  course  of  tkt 
last  year,  and  I  think  it  extremely  desirable  that  al 
persons  should  undemland  what  is  the  rea!  mcaiiinf 
of  the  cnaelincnt  of  this  Act  ut  Parliament.  Ai 
Act  of  Parliament  is  to  be  read  accotdiog  to  in 
natural  meaning ;  and  it  is  not  to  be  read  BMonliaf 
to  the  custom  of  the  boroughs  of  Yorkshiieorwhsl 
may  take  place  at  eteeiions  of  which  I  know  notbiaf 
except  from  the  learned  counaal's  statement,  bat  it 
is  to  lie  read  acconlinc  to  the  worda  whirh  an  coa- 
tnincd  in  the  Act  of  L'arlinnient,  and  their  ordiaiiy 
VwAiAVualmcauiog;  and  penont .luHit,  whether 
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or  not  it  is  difficult  to  bear,  submit  to  the  Act  of 
Parliament.  If  they  will  carry  on  elections  in 
defiance  of  the  Act  of  Parliament  they  must  take 
the  consequences  of  it;  and  it  is  not  because  it 
may  be  difficult  to  carry  on  an  election  in  a  town 
like  Bradford  or  any  other  town,  and  follow  the 
law,  that,  tlierefore,  the  law  is  to  be  superseded  or 
eet  aside,  for  the  law  most  be  obeyed.  As  I  meant 
to  say  at  a  future  period  of  my  judgment,  in  my 
opinion  Mr.  Ripley  might  as  well  have  taken  this 
721 R,  which  is  returned  as  his  expenses,  and  thrown 
it  down  the  nearest  court  in  Bradford  than  to  have 
«pent  it  in  the  manner  he  has  done.  It  is  utterly 
useless,  and  no  election  on  the  present  system  can 
possibly  stand  by  such  expenditure.  The  law— the 
Act  of  Parliament  to  which  I  refer—enacts  that 
where  it  is  found  by  the  report  of  the  judge  that 
bribery  has  been  committed  with  the  knowledge  and 
consent  of  the  candidate  such  candidate  shall  be 
incapacitated  to  serve  in  Parliament.  In  my  opinion 
there  is  no  evidence  before  me  which  would  be 
•nfficient  to  satisfy  me  that  Mr.  Ripley  has  com- 
mitted any  act  against  the  clause  of  the  Act  of  Par- 
liament. But  the  effect  of  this  clause  is  this,  that 
.if  the  candidate  himself  or  persons  about  him 
eommit  bribery,  the  result  is  that  he  is  incapacitated 
from  being  elected.  From  that  moment  his  status  as 
a  candidate  is  gone ;  it  is  as  much  gone  as  if  he 
were  an  alien,  and  could  not  be  elected  at  all.  The 
whole  of  the  votes  of  the  borough  would  not  carry 
fais  election ;  because  the  law  says  a  man  that  is 
l^oilty  of  bribery  is  effectually  disqualified  from 
being  a  candidate.  His  status  is  gone,  and  he  cannot 
be  elected.  And  this  section  imposes  upon  such  a 
candidate  very  serious  disabilities.  He  cannot  be 
registered  as  a  voter,  or  vote  at  any  election  in  the 
kingdom.  He  is  incapable  of  holding  any  office 
under  the  Mimicipal  Corporation  Act  He  is  inca- 
pable of  holding  any  judicial  office,  and  of  acting  as 
a  justice  of  the  peace,  and  he  is  incapable  of 
■itting  in  Parliament  for  a  period  of  seven  years 
—  and  that  is  the  consequence  of  a  candi- 
date committing  bribery,  to  the  extent  of  one 
■ingle  vote.  That  is  the  law  which  is  not  to  be 
altered  and  set  aside  by  saying  it  is  hard  law  and 
difficult  to  be  followed,  and  has  not  been  followed 
in  this  county  hitherto.  But  the  section  upon 
which  the  present  petition  is  founded  is  the  4Gth, 
and  it  refers  to  the  annexed  section  of  a  former  Act 
of  Parliament,  and  although  these  two  sections  alto- 
gether substantially  enact  that  if  a  man,  either  by 
direct  agency  or  agency  other  than  direct,  by  the 
act  of  himseiif  or  by  an  agent  for  whom  he  is  respon- 
sible^ be  guilty  of  bribery,  treating,  or  exercising 
mndue  influence,  he  is  incapacitated  from  being 
elected ;  and  what  I  mean  to  give  my  judgment 
upon  IS  what  has  been  most  clearly  established  before 
me,  that  Mr.  Ripley  was  by  his  agents  guilty  of 
treating  within  the  meaning  of  those  two  clauses  of 
those  two  Acts  of  Parliament,  and  that  the  opera- 
tion of  those  clauses  is  sufficient  to  disqualify  him 
from  being  elected.  That  is  the  matter  upon  which 
1  propose  to  give  my  judgment,  and  the  case  might 
haTe  been  decided  before  this,  for  the  whole  of  the 
material  eridence  in  the  case  might  have  been  dis- 
poeed  of  in  a  couple  of  hours  on  Tuesday  instead  of 
beeping  us  to  the  middle  of  Friday.  It  is  the  sim- 
plest case  that  by  any  possibility  can  be.  The 
evidence  on  the  subject  is  as  short  as  iKMsible,  and 
If  the  evidence  had  been  confined  to  two  keepers  of 
a  pablic-house,  by  calling  Kitcheman  and  Samuel 
Abel  and  his  wife  the  whole  matter  might  have 
been  ended  in  fewer  hours  than  we  have  occupied 
days.  What  is  the  evidence  of  this  treating? 
I  will  take  it  from  the  respondent  himself.  It 
Bi  proved  there  were  open  in  this  town,  by  persons 
for  whom  it  is  admitted  Mr.  Ripley  was  responsible, 
158  publio-hoases.    That  is  the  beginning  of  it — 


that  these  were  open  in  this  town  in  Mr« 
Ripley's  behalf  and  by  persons  for  whom  it  Is 
admitted  he  is  responsible.  I  am  now  speaking 
of  a  statement  submitted  to  me  by  one  of  the  coun- 
sel for  the  respondent.  The  statement  is  that  in  43 
of  those  tiiere  were  no  refreshments,  but  that  there 
were  115  public-houses  opened  in  this  town  in  which 
refreshments  were  supplied.  The  learned  counsel 
for  the  respondent  has  said  that  those  refreshments 
were  supplied  to  people  who  had  done  work,  but  the 
evidence  is  directly  to  the  contrary.  The  evidence 
is  to  the  effect  that  voters  were  admitted  to  those 
committee-rooms — the  farce  was  gone  through  of 
putting  down  their  names  ^as  committeemen,  and 
refreshments  were  furnished  to  them,  whether  voters 
or  non- voters.  That  is  the  evidence  of  the  case,  and 
not  the  statement  of  the  learned  counsel  for  the 
respondent.  Mr.  Kitcheman  says  :  "  I  spoke  to  the 
landlord  or  landlords,  and  told  them  that  reasonable 
refreshments  were  to  be  furnished  to  the  committee, 
but  I  hoped  they  would  take  care  that  no  excessive 
expense  was  gone  through."  This  is  the  statement 
of  it,  and  so  far  from  proving  that  this  expense  for 
refreshment  was  to  be  furnished  to  those  persons 
who  are  supposed  to  do  work,  it  does  directly  the 
contrary.  His  directions  are  that  the  refreshments 
are  to  be  furnished  to  the  committee,  and  he  told 
the  persons  that  no  unnecessary  expense  should  be 
incurred.  What  does  Mr.  Samuel  Abel  say  ?  Samuel 
Abel  says  there  was  a  committee  at  his  house.  He 
says,  **  All  the  x>eople  there  were  to  get  anything  in 
reason  without  paj  ing  for  it."  That  is  his  account  of 
that  matter,  and  his  wife's  evidence  this  morning 
was  exactly  to  the  same  effect.  She  told  a  story 
with  respect  to  2/.  which  she  stated  came  out  ot  her 
own  pocket.  I  do  not  attach  any  consequence  to 
that ;  but  it  is  proved  by  this  witness  that  the  public- 
houses  were  open  for  refreshments,  and  that  refresh- 
ments were  to  be  afforded  to  the  persons  who  came 
there,  whether  voters  or  non- voters — to  all  who  were 
admitted  to  the  room,  with  the  caution  that  it 
should  not  be  excessive,  but  that  it  should  be  reason- 
able. That  is  the  evidence  on  behalf  of  the  respon- 
dent. What  says  the  Act  of  Parlament?  The  Act 
of  Parliament  states— it  is  a  long  clause,  and  I  have 
no  doubt  it  was  a  clause  prepared  with  the  view  of 
these  matters  being  discussed  by  a  committee  of  the 
House  of  Commons ;  and  in  bXI  probability  unless 
this  tribunal  had  existed  this  clause  would  not  be 
shaped  in  the  manner  in  which  it  is,  but  would 
be  framed  for  meeting  every  possible  case — **  That 
every  candidate  who  at  an  election  shall  credit, 
give,  or  provide,  or  cause  to  be  given  or  pro- 
vided, or  shall  be  accessory  to  the  giving  or  provid- 
ing, or  shall  pay,  wholly,  or  in  part,  any  expenses 
incurred  for  any  meat,  drink,  entertainment  or  pro- 
vision, to  or  for  any  person,  in  order  to  be  elected,  or 
for  the  purpose  of  corruptly  influencing  such  person, 
or  any  other  person  to  give  or  refrain  from  giving 
his  vote,  or  on  account  of  such  person  having  voted 
or  refrained  from  voting,  shall  be  deemed  guilty  of 
the  offence  of  treating."  Now,  suppose  I  were  to  hold 
that,  from  the  evidence  I  have  just  read,  Mr.  Ripley 
did  not  by  those  persons  admitted  to  be  his  agents 
do  any  of  these  acts  corruptly,  as  I  believe  Mr. 
Justice  WiUes  has  put  the  true  construction  on  the 
word  corrupt,  namely,  **  a  thing  wilfully  done  and 
known  to  be  against  the  law."  I  don't  know  what 
could  be  said  by  any  person  to  arrive  at  a  con- 
clusion that  those  public-houses  were  not  open  for 
the  purpose  of  persons  going  there  and  obtaining 
meat  and  drink  not  to  bo  paid  for  by  them  but 
by  the  candidate.  I  would  really  waste  words  to 
explain  it  further,  for  it  is  just  about  as  plain  a  case 
as  by  iKMsibility  can  exist,  and  to  anyone  who  un- 
derstands the  meaning  of  an  Act  of  Parliament 
that  section  was  just  as  fairly  catw\x«:^^x^v^Vs  ^^ca 
conduct  oi  Mx.TU^ey  Mv\\iMi^B«wwi&\»  «ass^ss^^^^ 
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as  it  is  possible  to  contravene  an  Act  of  Parliament. 
That  is  the  ground  on  which  I  give  my  opinion.  I 
will  not  and  do  not  mean  to  go  into  the  imaginary 
cases  Mr.  Price  has  referred  to.  I  have  no  doubt 
whatever  that  if  there  was  a  candidate  who  came  to 
a  town  and  called  his  friends  and  supporters  toge- 
ther for  the  purpose  of  discussing  the  election  and 
gave  a  dinner  that  would  be  no  treating  at  all. 
\Miat  is  that  compared  to  a  public-bouse  being 
thrown  open  ?  It  has  no  resemblance  to  it — not  the 
■lightest.  This  case  falls  as  clearly  under  the  Act 
of  Parliament  as  by  possibility  a  case  can  fall.  It 
is  therefore  on  that  ground  that  I  am  of  opinion, 
and  shall  certify  to  the  Speaker,  that  Mr.  Ripley  was 
not  duly  electe<l,  but  that  his  election  was  void  by 
reason  of  his  having  been  guilty  of  treating  in  the 
course  of  this  election.  But  I  should  do  wrong  if 
I  did  not  call  attention  to  another  matter  which 
has  occurred  in  the  course  of  these  proceedings. 
There  is  an  Act  of  Parliament  (26  Vict.  c.  20)  which 
was  passed  in  the  year  18C3.  That  Act  of  Parlia- 
ment was  passed  for  the  purpose  of  endeavouring  to 
prevent  corrupt  practices  in  the  election  of  mem1)ers 
of  Parliament,  and  enacts  in  the  plainest  possible 
language  that  within  two  months  after  the  election 
a  detailed  statement  of  the  election  expenses  in- 
curred shall  be  furnished  to  the  returning  officer, 
and  delivered  to  him  with  the  bills  and  vouchers 
relating  thereto.  Now  what  has  been  dune  in 
this  case  is  in  direct  defiance  of  that  Act  of 
Parliament.  It  had  been  said  that  the  bills  and 
Touchers  were  not  sent  in  bccauBO  the  managing 
clerk  had  said  that  it  was  not  necessary  to  do  so. 
Is  it  possible  that  a  gentleman  can  stand  up  here 
and  say  that  no  conclusion  should  be  drawn  against 
his  client,  when  his  managing  agent  goes  directly 
against  an  Act  of  Parliament  in  that  respect  ?  If 
the  counsel  for  the  petitioners  had  rested  his  case 
simply  upon  that,  and  had  proved  merely  that  no 
bills  or  vouchers  had  been  sent  in,  I  should  have 
called  upon  the  respondent  to  prove  the  legality  of 
every  item  in  the  accounts.  My  impression  is  that  a 
prima  facie  case  would  then  have  been  established 
— it  would  indeed  have  made  a  prima  facie  case 
against  any  person,  and  I  myself  would  have  been 
prepared  to  draw  the  strongest  inference  from  the 
acts  of  tlic  person  who  so  conducted  himself — who 
had  gone  directly  against  the  Act  of  Parliament — 
an  Act  which  was  made  for  the  express  purpose 
of  endeavouring  to  obtain  purity  of  election  in  this 
kingdom.  I  have  spoken  already  about  treating, 
but  I  will  just  read  what  the  items  were  which 
were  sent  in  on  the  part  of  Mr.  Kipley.  I  find 
there  is  put  down  for  committee-rooms  and  ex- 
penses 1997/.  18s.  Zd,  I  will  take  the  analysis 
which  was  given  in  detail  by  the  learned  counsel 
for  the  petitioners,  and  it  consisted  in  this :  He 
■tated  that  it  was  1!H)0/.  odd,  but  I  see  that  it 
was  returned  as  1997/.  18s.  3c^  and  that  was  for 
committee- rooms  and  expenses;  of  this  11.  8s.  Cc/. 
was  for  the  hire  of  rooms;  that  exclusive  of  that 
the  refreshments  amounted  to  113/.,  but  that 
refreshments  and  rooms  mixed  up  together  come 
to  80r>/.,  and  that  the  balance  of  the  account  was 
for  miscellaneous  items,  and  so  on.  Well,  here  is 
an  election  which  took  place,  where,  as  I  have  said, 
there  were  upwards  of  11.3  public-houses  in  which 
refreshments  were  given,  and  the  payment  of 
which  amounted  to  1997/.  1 8s  Zd.  Is  it  to  be 
supposed  that  any  election  could  stand  upon  such 
an  expenditure  as  this?  It  is  utterly  impossible 
that  it  could  do  so.  Then  I  see  there  is  put 
down  for  messengers,  clerks,  and  canvassers 
1973/.  lis.  2ciL,  but  who  arc  those  canvassers? 
It  seems  there  are  a  number  of  Irish  voters  in 
this  town,  and  with  the  view  of  persuading 
them  that  Mr.  Kipley  was  a  proper  person 
to    be  elected    a    member  of    PuViameut  men 


were  put  on  as  canvassers  to  do  that,  and  to 
secure  their  votes.  Here  is  an  account  of  some  of 
those  who  are  called  canvassers.  It  is  the  list  vhidi 
was  handed  in  by  Mr.  Joseph  Gibson.  There  wit 
Poole,  Geary,  Freeman,  and  others,  who  were  pud 
10/.  15s.  Then  there  is  another  list,  in  which  Lubv, 
Daniels,  Midgley,  Durkin,  Gallagher,  and  other 
Irish  names  are  included,  and  those  men  were  pud 
5s.,  10s.,  or  1/L,  as  the  case  might  be.  There  is  next 
the  Beckett  Arms  lot,  and  others,  and  does  soj 
person  say  that  my  eyes  could  be  closed  to  all  this? 
That  this  canvassing  was  a  mere  cloak  I  have  no 
doubt  It  was  nothing  more  than  a  mere  preteooe 
of  canvassing  for  the  purpose  of  giving  those  poi- 
sons money  to  secure  their  votes.  It  is  not  neces- 
sary for  me  to  say  anything  further  than  this,  thit 
to  my  mind  it  was  a  mere  pretencre^  a  mere  dosk, 
as  it  were,  to  secure  those  Irish  votes,  and  whatevs 
might  have  been  permitted  by  the  House  of  Coo- 
mons,  you  may  depend  upon  it  that  such  condoct 
as  this  will  not  impose  upon  the  judges  who  sie 
now  the  persons  to  try  it.  I  have  stated  that  the 
entire  expenditure  is  put  down  as  7211/.,  andlco- 
tainly  have  an  impression  that  no  election  will  jofidjr 
such  an  expenditure  as  that.  That  alone  vooU 
make  a  case  sufficient  to  call  for  an  explanatioa  u 
to  how  such  a  large  sum  of  money  had  been  spent 
That  there  are  people,  too,  who,  to  secure  dectioa. 
are  willing  to  expend  7200/L,  is  clear  enoogh,  bat  I 
dccUire  to  them  that  they  might  just  as  weU  thro* 
their  money  down  the  nearest  coal-pit  as  have  tba 
election  conducted  on  such  a  system  as  that.  Thcf 
might  just  as  well  stand  in  the  middle  of  the  street 
and  ask  every  person  to  take  a  5/.  note  for  his  votfc 
There  is  no  more  use  in  doing  such  a  thing  n  thtf 
than  there  would  be  in  throwing  their  notes  into  tke 
sea  or  into  the  fire.  Such  an  expenditure  new 
could  stand,  and  I  may  say  that  I  never  did  ia  tte 
course  of  my  experience  arrire  at  a  more  clear  oon- 
clusion  than  that  Mr.  Ripley,  by  his  agents,  hii 
contravened  the  section  of  the  Act.  It  will  then- 
fore  be  my  duty  to  declare  him  not  doly  deci4 
and  to  report  that  to  the  Speaker.  With  respect  ts 
the  other  matters  which  I  may  he  called  upon  to 
report— first,  as  to  whether  any  corrupt  practifiBi 
have  been  carried  on  ndth  the  knowledge  and  oos- 
sent  of  the  candidate,  under  the  44th  section  of  ike 
Act— I  shall  report  that  no  such  cormpt  pmctioii 
have  been  proved  to  have  been  committed  within  ike 
knowledge  of  Mr.  Ripley.  Then,  as  to  the  nsiHi 
of  those  who  have  been  guilty  of  oomipt  pnctte 
and  I  find  they  are  several  in  number,  I  shall  retn 
the  names  of  those  only  who  upon  their  own  eii- 
dence  were  so  guilty.  I  will  not  return  the  DaneiflC 
any  person  except  those  who  by  thcdr  own  statemcst 
were  guiltv  of  those  corrupt  practices.  The  thiri 
return  I  shall  have  to  make  will  be  whether  ea^ 
nipt  practices  prevailed  in  the  boroagh  to  As 
extent  stipulated  in  the  Act.  I  think  they  hiK 
not  prevailed  in  the  sense  understood  by  the  Ad 
What  I  understand  is  this,  that  there  was  tieuiiS 
going  on,  but  I  believe  it  was  confined  to  aptft 
only  of  the  borough,  and  I  shall  taice  care  to  repoft 
that  fact.  I  must  say,  too,  that  time  is  no  cfi- 
dence  of  any  gross  intoxication  or  gross  dmnko- 
ness  being  carried  on  during  the  election,  hnt  wkiC 
was  done  was  that  the  committee-rooms  were  opA 
and  that  every  person  who  was  supposed  to  he  i 
voter  could  partake  of  any  refreshments,  that  if^ 
any  reasonable  refreshments,  at  the  expense  of  lb- 
Ripley.  I  therefore  shall  not  report  that  eztemin 
and  corrupt  practices  prevailed  within  the  bcsos^ 
at  this  election. 

Gijfard.'^Your  lordship  will  allow  costs. 

Martix,  B.— The  costs,  of  courier  will  iaSkfr 
\  Mast  t^iult. 


MAGISTBATES*  OASES. 


891 


Bradfo&d  Election  Petition. — No.  2. 


BRADFORD  ELECmON  PETITION.— No.  2. 
JoA.  28,  29,  and  30, 18G8,  and  Feb,  1,  18G9. 


^  —  Treating  —  Undue  influence  —  Meaning  of 

*lfi^k^—Tht  opening    of  public-houses— 17  i- IS 
Vict.  c.  102,  «.  4, 12,  and  23. 

li  is  ike  policy  of  the  law  that  a  man  should  exercise  the 
franchise  fieeltf  ;  antij  therefore,  if  undue  pressure, 
whether  it  be  bribery,  treating,  or  oppression,  be 
brought  to  influence  his  vote  the  vote  becomes  bad 
If  this  influence  be  widespread  and  general  it  vitiates 
the  election  by  virtue  of  the  common  taw,  irreq)ective  of 
particular  Acts  of  Parliament. 

T%e  opening  of  public-houses  in  the  sense  to  avoid  etn 
election  must  be  a  systematic  opening  for  the  purpose  of 
giving  r^reshment  to  voters,  the  supply  being  limited 
Ojf  the  discretion  of  the  landlord  as  to  what  is  a  rea- 
sonable supply.  Where,  therefore,  rooms  in  public- 
koases  were  hired  for  certain  days  for  committee  pur- 
poses, and  at  other  times  used  for  other  purposes  of  the 
ordinary  character,  and  in  no  way  connected  with  the 
election,  it  was 

Seld,  that  this  uns  not  an  opening  of  the  ptddie-houses 
for  the  purpose  of  treating. 

To  make  the  doing  of  an  act  commt,  it  must  be  done 
with  an  evil  mind,  with  the  knowledge  that  it  is 
wrong,  and  with  evil  feelings  and  evil  intentions. 

JL,  a  strong  partisan,  spoke  toB.  about  his  vote,  who  said 
he  intended  to  give  it  to  C.  A.  said  he  could  persuade 
him  that  D.  was  the  best  man,  atked  him  to  come  cmd 
talk  it  over  at  a  public-house,  and  gave  him  some 
heer: 

Bold  to  be  neither  bribery  nor  treating,  as  not  being  a 
corrupt  act,  but  a  natural,  ordinary,  and  common 
thing  which  the  ordinary  course  of  life  leads  to  be 
done. 


numbers  cf  voters  came  to  S.,  an  agent  of  the 
respondent,  at  a  public-house,  and  said  that  the  other 
aide  was  treating  largeh/.  S.  thereupon  told  the  land- 
lady to  give  them  some  beer  to  keep  them  quiet : 

JBeld,  that  this  was  not  treating,  inasmuch  €u  it  was  not 
a  voluntary  corrupt  act,  but  an  act  done  under  pressure. 

Eiirty  persons  were  furnished  with  refreshments  in  the 
committee-rooms  of  one  ward  where  1400  votes  were 
polled  on  each  side.  It  was  sworn  that  these  persons 
were  engaged  in  the  actual  business  of  the  ekction,  and 
that  no  one  received  refreshments  who  was  not  so 
engaged: 

SM,  that  the  giving  of  this  refreshment  was  not  a  cor- 
rupt but  an  innocent  act,  because  it  was  not  given  with 
the  evil  intention  of  influencing  votes. 

8§eL  A  of  17  {r  18  Vict.  c.  102,  defines  treating,  and 
says  that  any  candidate  guilty  by  himself  or  his  agents 
of  corruptly  influencing  any  person  by  such  means  shall 
So  Habie  to  a  penalty  of  50L,  and  that  the  person 
eompthf  accepting  the  treating  shall  be  incapable  of 
vt>timg.  Sect.  23  declares  the  giving  of  refreshments 
to  voters  on  the  days  of  nomination  and  polling  to  be 
illegal,  and  that  the  person  so  offending  stall  be  liable 
to  a  penalty  of  40s.  .* 

MM,  that  an  offence  committed  against  the  provisions  of 
the  4M  section  would  vitiate  an  election,  cmd  that  an 
offence  committed  against  the  provisions  of  the  2Brd 
it  Hkgal,  but  would  not  vitiate  an  election. 

Jf  nwmy  is  given  to  a  man  before  an  election  to  induce 
him  to  vote  or  refrain  from  voting,  it  is  y>so  facto 
bribery,  and  haa  the  effect  of  disqualifying  the 
candidate  for  being  elected.  But  if  the  money  is 
cioen  after  the  man  has  voted,  it  mutt  be  ihoum  to 
maoe  been  giuen  corruptly. 

ThiB  was  A  petition  against  the  return  of  Mr. 


Forster,  and  alleged  bribery,  treating,  and  undue 
influence.  The  other  candidates  were  Mr.  Miall 
and  Mr.  Ripley. 

JVice,  Q.  C,  and  Wadthf  appeared  for  the  peti- 
tioners; and 

Ballantine,  Serjt.,  Sargood,  Serjt.,  and  Pope  for  the 
respondent. 

It  being  the  opinion  of  the  learned  judge  that 
the  evidence  of  bribery  was  beneath  contempt,  that 
allegation  need  not  be  noticed  in  this  report. 

As  to  treating,  the  following  is  a  summarjr  of  the 
eridence  with  reference  to  one  house,  the  Robin 
Hood:— Poole,  before  the  municipid  election,  saw 
from  twenty  to  thirty  people  there ;  beer  was  giyen 
to  the  company,  and  no  one  paid  for  it ;  Mr.  Dracup 
paid  5s.,  and  Poole  being  denounced  as  a  Ripleyite 
had  to  leave  the  room.  Freeman,  before  the  muni- 
cipal election,  saw  beer  brought  in  by  half  gallons 
for  forty  or  fifty  who  did  not  pay.  After  the 
municipal  election  he  got  beer  daily,  and  was  not 
asked  to  pay.  Voters  and  non-voters  all  drank. 
He  had,  however,  seen  Mr.  Mortimer,  a  Miallite, 
pay  for  the  company.  One  house  against  which 
the  witness  Poole  gave  evidence  was  the  Shamrock ; 
and  Mrs.  Hill,  the  landlady,  said,  "On  Friday 
before  the  election  her  husband  told  Stephenson 
that  people  kept  saying  it  was  a  dry  mess,  and  they 
wanted  something  to  drink."  Stephenson  said, 
"  Well,  do  what  you  can  with  them."  They  served 
beer  to  both  voters  and  non-voters,  and  kept  an 
account  for  it.  The  beer  was  supplied  both  in  the 
committee-room  and  tap-room.  Some  of  the  men 
paid  for  the  beer,  and  some  did  not.  They  took  the 
money  when  it  was  offered,  when  it  was  not  they 
pnt  it  down.  On  the  polling-day  some  ham  sand- 
wiches came  to  the  house.  Didn't  know  who 
sui>plied  them,  nor  the  man  who  brought  them. 
There  were  above  100  people  in  the  house  on  the 
polling-day.  The  sandwiches  were  given  to  all 
who  asked  for  them.  Two  basketfuls  were  brought. 
Each  basket  would  hold  100  or  200  sandwiches. 
The  sandwiches  were  taken  into  the  committee- 
room  and  some  into  the  bar.  Both  voters  and  non- 
voters  were  in  the  house. 

On  the  same  subject  Wade  said  that  refreshments 
were  prohibited  for  voters  as  such.  He  thought 
those  actually  working  might  get  refreshments  to 
prevent  their  having  to  go  home  and  break  their 
work. 

Mabtin,  B.  :  Your  idea  was  that  it  must  be  given 
without  any  view  of  influencing  the  vote?— Yes. 

By  Price :  This  was  in  reference  both  to  the  4th 
and  the  28rd  sections  of  the  Act  My  impression 
was  that  where  refreshment  was  for  the  work  of 
an  election,  and  to  prevent  a  voter's  interruption  in 
the  work  it  might  be  given.  The  tickets  were  only 
asked  for  by  Uie  South  Ward,  as  they  thought  it 
would  be  a  convenient  way  of  working. 

Poll  clerks,  he  said,  had  refreshment.  [Mabttii; 
B.— By  poll  clerks  you  mean  clerks  whether  en- 
gaged in  the  poll  booth  or  not,  who  were  engaged 
in  making  calculations  about  the  poll?]  Yes. 
[Maetin,  B.  :  I  understand  you  come  to  the  con- 
clusion that  the  Act  did  not  prohibit  the  giving  of 
refreshments  to  those  who  were  actually  engaged 
in  work  ?  And  you  honestly  acted  on  that  bedief  ?] 
—Yes. 

Lockwood  Stephenson,  examined  by  Ballantine 

said: 

I  obtained  the  bm  from  Mn.  Hm.  I  mentioned  It  to  the 
aeoxetaxy  and  the  ward  chainnan,  and  they  stated  that  the 
amount  waa  exoemire  for  beer,  and  it  was  oliijected  to  tbtj 
Toauih,  and  it  waa  oona&dered  that,  looking  to  the  time  we 
had  been  there,  and  the  trouble  we  gav^t  that  we  ahooid 
paj  more  for  the  room.  That  waa  tn*  cmh^«  'Sk«MBfieb% 
■appliel  th(S|Q  wi\2h.  % 'vVsii  \o  VsMib  wK^ViA^ . 
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By  Price :  person  against  whom  he  gave  it — would  ycm  uj 

I  was  one  of  tho  vico^hairmen.    I  engaged  the  room  at  ^^^}  ^^^   "°^  corrupt  ?]     I  should  MJ^  that  man, 

Zf.  Gd.  a  nijiriit.    Wo  were  ten  nights  there.   That  was  what  under  those  Circumstances,  IS  answerable  for  the 

she  churged.    It  was  our  central  committee-room.    Seeing  natural  inference  from  any  act  he  committed,  but  if 
we  have  uia<lo  most  use  of  the  rooms,  and  as  it  was  a  lurire  .... 


It.  »7^o.?r.?5"l'''   -^"^  ^'  ^H®  "iP"*^^?*  "^'l™  labouring  providing  refreshments  on  account  of  m  voter  haTinc 

men,  and  BtrKxl  in  much  nce<l  of  refreshments.    We  had  iL.n    i    -    j   *u         ai  j  <»  *».   •  *.  ^    l 

many  oomploints  from  Mr.  and  Mrs.  Hill     I  mentioned  P^^^*"**^'  ""^   ^^^^^  ^^^  "^^^^     COmipf  IS   not  tO  be 

this  to  our  8ecret.ar}'.  and  Mr.  Beaumont,  and  »aid  the  pres-  lound.    I  think  it  dear  that  an  indictment  under  the 

Fure  had  been  put  on  in  White  Abbey  by  the  opposite  party,  section  referred  to  must  contain  the  term  *•  corrupt* 

oud  wo  had  been  turned  out  of  one  pLice  becautMj  we  were  bo  otherwise  it  was  di»miirrahl»*  and  liahli*  tt%  ho  nnmsA^A 

dry.    I  foresaw  we  were  losing  ground  in  cousequencc,  and  ?;?     1,?^ K  wasaemurraDle  antt UaDle  tO  DequasDed. 

on  tho  Friday  ni^yht  I  told  the  committee,  and  1  told  them  L-jIartix,  B.— You  may  take  It,  unless    Mr.  Plice 

to  give  it  according  to  their  ditfcretion.   I  thoiight  a  few  alters  niv  opinion,  that  the  doing  of  an  act  prohibited 

SSJd<^J'w^*!i«f]!!r^°i5l°  ^"^'^'^^f®-    '^?  l«"'^*^8  ^c  by  the  23rd  section  would  not  affect  an  election:  it 

werclo.sing  were  voters.    They  were  to  supply  voters  and  ....««.  u..  — 'iU-     ^v     i^i.  «      ^i.  «  j  •       •-. 

nou-voterJ.    We  were  receirig  oomphiiati  fJom  aU  our  ^^^^  ^  ^»^»*^  ^^^  ^^^  '^r  the  purpose  of  doing  it; 

canvassers  every  day.  it  would  be  an  illegal  act,  but  would  not  vitiate  the 

election.]     In  the  23rd  section,   where  the  word 

Bnlkntine,  Serjt.,  for  the  respondent.    As  to  the  "  wilful  "  is  used,  the  penalty  is  40«. ;  in  the  other 

public-house  committee  rooms,  so  long  as  there  were  c^^e  the  penalty  is  50/. ;  and  there  the  word  '^cor- 

public-houses  they  would  afford  the  only  accommo-  ruptly "    is  used.     That  shows  there  most  he  t 

dation  for  meetings  of  that  kind.     liefreshments  <Ufference  between  the  words.    But  supposing  your 

were  furnished  at  02  public-houses.    Their  solicitor  I^urdship  should  think  the  two  words  the  same,  the 

had  instructed  them  as  to  the  construction  of  the  ^'ord   "  wilful "  must  be  governed  by  the  words 

Act,  that  if  refreshments  were  not  supplied  for  the  **  influencing    a   vote."     He    then    proceeded  to 

purpose    of   influencing  votes  there  was  nothing  vindicate    the  intention   which   prevailed  in  the 

committed  against    the    law  and  he    {Baliantine)  ordering  of  refreshments  on  the  polling  day.    It 

was   not    sure   but    that  if   he  had   been  asked  ^as  thought  that,  looking  to  the  amount  of  trett- 

hc  would  have  concurred  in  that  opinion.    What  i"?  that  was  going   on  on  the   other  side,  aod 

was  the  question  of    fact    his  Lordship    had    to  the  necessity  of  having  a  large  number  of  persooi 

decide  ?    There  were  two  matters  to  be  determined  at  work  watching  what  was  done  from  the  eariieft 

— '*  Was  the  act  done  intentionally  ?"    lie  admitted  hours,  it  was  desirable  that  refreshments  should  be 

it  was.    The  next  was—"  Was  it  done  for  the  pur-  provided  for  them,  and  that  being  on  consultation 

pose  of  corruptly  inlluencing  the  voters  ?"      That  deemed  to  be  quite  legal,  it  was  determined  to  get 

was  a  fact  that  his  Lonlship  would  have  to  find,  the  tickets  printed  and  used.    He  thought  that  the 

There  was  nothing  in  his  Lordship's  judgment  to  judgment  in  the  Lichfield  case  ahowed  that  Mr. 

militate    against    the   view    ho    (Balhntine)    had  Justice  Willes  had  somewhat  departed  from  his  view 

taken  of    this    case.      [Martin,    B. — I  intend  to  i"  the  case  of  C<foper  v.  JSlade. 
invite   you    both   to    consider    what    is   the  real 

meaning  of  the  word  corrupt.]  I  intended  to  Price,  in  reply,  for  the  petitioners. — Your  Lord- 
deal  with  it  ex  concessu  that  **  corruptly"  might  mean  ship  threw  out  what  was  passing  in  your  Lonlshi/i 
something  more  than  attached  to  a  criminal  matter,  mind  as  to  the  analogy  that  might  be  drawn  is 
[Martin,  B. — I  will  tell  you  what  is  passing  in  my  rospect  of  an  indictment  for  perjury*.  In  the  fint 
mind.  There  are  certain  facts  proved,  and  there  is  place,  I  do  not  think  it  is  quite  a  true  analogy,  te- 
nodoubt  that  "corruptly  "  governs  the  entire  of  the  cause  I  can  well  understand  that  there  maybe  t 
section.  Well  then,  the  matter  I  have  to  consider  meaning  in  which  the  wonl  corruptly  may  be  u«d 
is  what  those  facts  arc  and  satisfy  my  mind  they  'M'ith  reference  to  a  highly  criminal  offence,  and  the 
exist.  I  have  endeavoured  to  get  you  both  to  tell  way  in  which  it  is  used  in  reference  to  an  offence 
me  what  are  the  facts  you  consider  established,  and  of  this  kind,  which,  although  an  offence  against  the 
then  I  shall  ask  you  both  to  tell  me  what  ytiu  mean,  statute,  is  not  in  a  strict  sense  a  criminal  offence* 
what  you  think  is  meant  by  the  Legislature,  by  tho  It  is  followed  by  certain  consequences,  1  will  not  siy 
word  "  corrupt,"  and  how  far  the  facts  which  are  of  a  highly  penal  nature,  because  the  result  is  onlj 
cstabli.«hod  come  within  its  meaning.  I  will  bo  glad  that  the  candidate  is  disqualified  from  sitting  far 
if  you  will  confine  yourself  to  it,  and  it  is  upon  that  that  city  or  borough  during  that  rarliamenL 
my  judgment  wiirturn.]  I  have  no  hesitation  in  [Martin,  B. — And  a  penalty.]  Andnpenalty.no 
saying  that  were  I  to  give  my  own  unqualified  doubt.  I  will  take  the  word  corruptly  as  used  ia  t 
opinion,  were  I  called  upon  to  advise  in  a  matter  of  perjury  indictment.  My  opinion  is  that  the  use  of 
this  kind,  I  shouI<l  say  that  corrupt)}'  must  mean  the  word  corruptly  is  that  it  means  very  little  nioie 
something  more  in  a  i>enal  Act  of  Parliament  than  than  Mr.  Justice  Willes  says  that  it  means  in  this 
a  mere  voluntary  act,  a  mere  doing  on  purpose  what  statute.  I  believe  it  is  used  in  no  other  sense  tlunsi 
is  known  to  be  wrong.  [Martin,  11. — What  do  you  on  equivalent  for  a  wilful  and  wicked  cuntraventioD 
suppose  "  corrupting  "  means  in  an  inuictment'for  of  the  law  by  perjury.  [Martin,  B. — If  you  add  the 
perjury?]  With  a  motive  of  crime.  In  every  words  wicked  and  wilful  you  are  quite  right :  tiv 
indictment  for  perjury  there  are  two  words  used,  it  with  "  wilful"  idone.]  There  is  authority  on  that 
"wilfully"  and  "  unlawfully."  [Martin,  B.— Both,  point.  As  far  as  I  can  make  out  the  word  faliek 
and  therefore  I  say  that  when  you  find  the  word  must  be  used  in  the  indictment  for  perjury,  but  iJit 
*•  corrupt"  in  an  Act  of  Parliament  of  this  kind  word  wilful  would  be  sufficient  without  the  word 
it  must  mean  a  person  doing  something  that  he  corruptly,  because  the  word  wilful  would  sho* 
knows  to  be  wrong,  and  intends  to  be  wrong,  a  determination  on  the  part  of  tho  person,  bot 
Would  you  go  so  far  as  this — that  if  in  an  in-  the  word  wilful  must  be  used  to  prevent  the 
dictment  of  perjury  it  were  established  that  a  possibility  of  the  defendant  being  able  to  sty, 
man  ap])eared  as  a  witness,  and  that  he  know-  **I  made  a  mistake,"  a  mere  error  of  judgment, 
ingly  and  intentionally  gave  evidence  of  a  fact  con-  mere  want  of  recollection.  [Martik.  B.  cdied 
trary  to  what  he  knew  was  the  fact,  gave  false  attent ion  to  tlie  fact  that  in  Russell  on  Crimes  it wu 
evidence,  and  it  was  established  that  it  was  a  mere  stated  that  the  statement  must  bo  made  that  the 
wanton  piece  of  conduct  of  his,  and  that  he  had  in  defendant  swore  wilfully  and  cormptly  and  tho 
hiB  mind  really  no  design  cither  to  favour  the  person  falsely.]  The  word  falsely  must  be  vied  to  pre- 
on  whose  tebalf  be  gave  evidence,  ot  !»  itv\ute  lYi«  xv^nv  it  being  said  it  was  a  mistake,  and  then  when 
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the  word  ** wilful"  is  added  I  do  not  think  ma- 
liciouslj  and  corruptly  carries  it  any  farther. 
Supposing  a  man  had  no  malice  against  an  indi- 
▼idiial,  and  came  deliberately  and  swore  that  which 
was  false,  it  was  equally  an  offence  which  the  law 
would  put  down— whether  he  did  it  maliciously  or 
not  the  law  had  nothing  to  do  with.  False  must  be 
there,  because  that  was  the  essence  of  it ;  what  was 
wanted  to  be  shown  was  that  the  men  did  it  de- 
liberately. The  charge  to  a  jury  generally  was 
that  they  must  be  satisfied  that  the  prisoner  took 
a  false  oath  and  did  it  deliberately;  a  judge 
would  not  say  that  a  jury  must  be  satisfied  that 
the  prisoner  did  it  corruptly.  As  to  the  use 
of  the  word  "corruptly"  in  election  matters,  the 
first  statute  in  which  it  occurred  was  2  Geo.  2, 
c.  24.  After  reading  the  definition  of  the  word 
**  corrupt*'  from  that  Act,  he  referred  to  that  of  Mr. 
Justice  Willes.  [Martin,  J{.  :  Mr.  Justice  Willes 
was  speaking  not  of  treating  but  of  bribery.]  The 
word  "  corruption"  means  the  same  thing  whether 
mppUed  to  giving  a  bribe  or  a  glass  of  drink. 
rMASTiN,  B. — The  Legislature  treats  them  as  dif- 
lerent  things.  The  Act  shows  that  money  given  to 
a  man  before  ho  gave  his  vote  would  constitute  a 
crime,  but  in  the  case  of  money  given  after  the  man 
has  given  his  vote  it  must  be  done  corruptly^-done 
with  a  bad  mind.]  It  had  reference  not  to  the 
tmimus  of  the  person  doing  the  act  but  that  they 
should  not  pervert.  [Martin,  B. — That  is  not  the 
meaning  of  it.]  In  Cooper  v.  Slade,  it  was  conceded 
on  all  hands,  that  Sir  F.  Slade  paid  the  expenses  in 
the  honest  belief  that  it  was  a  legal  act,  and  acting 
under  the  advice  of  counsel.  'Die  question,  how- 
ever, was  bound  to  be  not  what  he  thought  legal, 
but  what  he  did.  The  definition  of  Mr.  Justice 
Willes  on  that  case  was  correct— that  the  wilfully 
doing  an  act  which  was  forbidden  by  the  statute 
was  the  corrupt  doing  of  it.  The  construction 
was  plain,  that  Mr.  Wade  could  not  pretend  for 
a  single  moment  that  the  refreshment  tickets  were 
legaL  The  23rd  section  makes  it  an  offence  to  give 
these  refreshments,  and  the  person  so  offending 
flhall  forfeit  the  sum  of  40s.  But  the  4th  section 
makes  the  candidate  resx)onsible  for  the  offence  of 
treating,  and  therefore  the  23rd  section  makes  it 
an  ille^  act,  independent  of  the  candidate  alto- 
gether ;  but  it  does  not,  if  that  act  is  done,  remove 
from  the  candidate  the  liability  to  have  his  election 
Toided  by  reason  of  his  having  through  his  agents 
corruptly  treated.  The  4th  section  hits  not  the 
person  who  does  the  act,  except  through  his  agents, 
the  23rd  hits  the  person  who  gives  the  refreshment, 
and  says  if  you  give  this,  whatever  be  the  penalty 
to  the  candidate,  you  shall  yourself  be  subject  to  a 
penalty.  I  say  that  does  not  relieve  the  candidate 
from  the  4th  section,  which  embraces  everyday 
refreshments. 

Martin,  B.  then  said : — ^This  is  a  petition  entered 
by  two  gentlemen,  Mr.  Storey  and  Mr.  Gamett, 
which  prays  that  it  may  be  determined  that  Mr. 
Forster  was  not  duly  elected  or  returned  at  the 
election  which  took  place  last  November.  I  have 
no  doubt  the  petition  is  one  which  has  been  taken 
from  a  form  kept  at  the  office  from  which  it  pro- 
ceeded, and  it  charges  all  manner  of  possible  offences 
against  that  candidate  which  would  affect  his  seat. 
iSie  first  eleven  allegations  in  this  petition  are 
foanded  upon  the  first  head  of  the  2nd  section  of 
tiie  Stat.  17  &  18  Vict.  c.  102.  The  12th  is  founded 
upon  th.e  4th  section  of  that  Act  of  Parliament.  In 
my  opinion  the  decision  of  this  case  depends  upon 
that  last  section ;  and  the  question  will  be  whether 
or  not  it  is  proved  to  my  satisfaction  that  Mr.  Fors- 
ter  has  violated  the  provisions  of  the  4th  section  of 
Chat  Act  of  Parliament.  The  residue  is  directed  to 
imdne  inllteno^  of  which   here  is  no  evidence  at 


all.  [His  Lordsliip  reviewed  the  evidence  of  bribery, 
and  said  it  was  beneath  contempt.  He  continued  :j 
The  case  resolves  itself  into  a  case  of  whether  there 
has  been  undue  infiuence  within  the  meaning  of  this 
4th  section.  Now  it  seems  to  me  that  the  learned 
counsel  who  last  addressed  me  misapprehends  the 
law,  and  it  is  a  very  desirable  thing  that  the  law 
should  bo  understood.  The  law  is  that  voters  should 
exercise  their  franchise  freely,  that  is  the  expression 
that  is  to  be  found  in  all  the  law  books.  And  the 
meaning  of  "  freely  "  is  that  a  man  upon  whom  the 
Legislature  has  conferred  the  elective  franchise 
should  exercise  his  own  judgment  and  arrive 
at  a  conclusion  which  of  the  candidates  he 
honestly  believes  is  the  best  person  to  represent 
the  borough  in  Parliament.  Whom  he  is  to  vote 
for  ought  to  be  determined  by  the  man*s  own  judg- 
ment, and  no  influence  ought  to  be  brought  to  bear 
upon  him  at  all.  And  the  policy  of  the  law  and 
the  theory  of  the  law  is  that  the  man  upon  whom 
the  elective  franchise  is  conferred  should  judge  for 
himself  which  candidate  is  the  preferable  candidate, 
and  give  his  vote  accordingly.  But  influences  are 
brought  to  bear  upon  men,  and  we  cannot  help  it. 
There  are  influences  which  are  called  due  influences, 
and  other  influences  which  are  called  undue  in- 
fluences, and  the  law  has  endeavoured  to  punisfi  the 
use  of  undue  influences.  And  amongst  these  undue 
influences  there  are  bribery  and  treating,  and  op- 
pression, that  is  an  undue  or  improper  pressure 
put  upon  a  man.  But  if  any  pressure  is  put 
upon  a  man,  or  any  bribe  is  administered  to  a  man, 
no  matter  by  whom,  or  a  treat  is  given  to  a  man,  no 
matter  by  whom,  for  the  purpose  of  affecting  his 
vote,  the  effect  is  to  annihilate  the  man's  vote, 
because  he  gives  his  vote  upon  an  influence  which 
the  law  says  deprives  him  of  free  action ;  he  becomes 
a  man  incompetent  to  give  a  vote  because  he  has 
not  that  freedom  of  will  and  of  mind  which  the 
law  contemplates  a  man  ought  to  have  for  the  pur- 
pose of  voting.  But  that  affects  the  man  alone,  it 
don't  affect  the  candidate,  it  has  merely  the  effect 
of  extinguishing  iiis  vote,  and  if  there  was  a  scrutiny 
for  ascertaining  who  had  the  majority  of  lawful 
votes,  that  man's  vote  ought  to  be  struck  off,  but 
that  is  all  it  directly. operates  upon.  But  it  has 
been  long  held,  before  these  Acts  of  Parliament  at 
all,  that  it  was  law — what  is  called  the  common  law 
of  the  land,  that  is,  not  created  by  Act  of  Parliament 
— that  bribery  and  undue  influence,  and  undue 
pressure,  vitiate  an  election,  so  that  if  it  had  been 
proved  that  there  existed  in  this  town  bribery,  and  to 
a  very  large  extent,  that  it  came  from  unknown  quar- 
ters, but  that  people  were  bribed  right  and  left,  or  if 
it  could  be  proved  that  there  was  treating  in  all 
degn^ces,  that  houses  were  thrown  open  for  people  to 
get  drink,  not  knowing  from  whom,  then  the  common 
law  would  have  declared  that  election  to  be  a  void 
election,  because  it  was  carried  on  contrary  to  what 
the  principle  of  the  law  is.  It  is  not  pretended 
that  in  this  case  there  was  any  such  bribery,  or  any 
such  treating  as  at  common  law  would  have  affected 
the  election.  There  is  in  this  case  no  evidence 
whatever  of  that  general  treating,  or  that 
general  corruption,  which  would  lead  me,  or 
lead  anyone,  to  decide  that  the  election  waa 
void  by  reason  of  the  general  common  law  of 
the  land.  And  therefore  the  result  is  that  for  the 
purpose  of  unseating  the  candidate,  and  declaring 
the  election  void,  it  is  essential  for  the  petitioners 
to  bring  him  within  the  enactment  of  the  Act  of 
Parliament,  which  says  that  if  a  person  commits 
the  acts  which  are  there  called  treating,  that  shall 
affect  his  seat,  and  deprive  him  of  the  status  of  a 
candidate.  It  is  for  the  petitioners  to  prove  that  in 
this  particular  case  Mr.  Forster  was  guilty  of  an 
act  contrary  to  the  4th  section  of  thla  AsiX.  ^^sSt 
Parliament,  othecvv  v%^  Ysi*  *^aX  ^'«.TakS3\»  \sfe  ^Sl'isRXiA. 
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It  might  be  that  Totes  were  given  to  him  which 
upon  a  scrutiny  would  be  struck  off;  it  may  be 
the  23rd  section  of  the  Act  of  Parliament  has 
been  violated,  but  there  is  nothing  in  that  23rd 
section  whatever  to  affect  his  seat  or  the  status 
ol  the  candidate  who  can  only  be  affected  by 
reason  of  this  4th  section.  I  am  clearly  of 
opinion  that  the  argument  addressed  to  me  as 
to  the  23rd  section  of  the  Act  —  that  a 
penalty  was  incurred  by  what  was  done  in 
giving  refreshments  upon  the  i>olling  day,  con- 
trary to  the  23rd  section — has  no  operation  with 
regard  to  this  4th  section  except  in  so  far  as  the 
same  Act  is  evidence  that  may  be  used  to  establish 
the  position  that  something  was  done  by  Mr.  Forster 
which  contravenes  the  4th  section  of  this  Act. 
Therefore  the  question  comes  to  this,  has  that 
been  proved  to  have  been  done?  Now,  the  evi- 
dence upon  this  case  resolves  itself  into  two  periods. 
It  resolves  itself  into  what  was  done  previous 
to  the  election,  that  is,  previous  to  the  XH)lling-day, 
and  what  was  done  upon  the  polling-day.  And  the 
evidence  is  perfectly  distinct  ui)on  these,  and  per- 
fectly plain.  But  Mr.  Price  has  stated  that  this 
case  is  analogous  to  the  case  against  Mr.  Kipley. 
But  in  reality  there  is  not  the  slightest  analogy  be- 
tween them.  The  case  against  Mr.  Kipley  was  that 
he  had  opened  public-houses  in  the  sense  in  which 
tiiat  is  commonly  and  generally  undsrstood,  that 
they  were  public-houses  selected  by  him  or  by  his 
agents,  that  rooms  were  allotted  in  these  houses 
where  people  went  every  night  if  they  liked ;  that 
a  messenger  was  put  at  &e  door,  or  some  person  for 
preventing  others  from  coming  there  than  persons 
in  some  way  connected  with  the  house,  and  the 
people  who  went  nightly  to  these  houses  went  there 
to  get  drink,  only  limited  by  this,  that  it  was  to  be 
given  in  reason,  and  that  it  was  not  to  be  given  in 
excess.  I  have  referred  to  the  evidence  this  morn- 
ing of  Kitcheman,  who  was  the  active  agent  in  the 
election  for  Mr.  Kipley,  and  he  tells  you  that  he 
was  the  person  who  opened  these  public-houses,  and 
that  his  direction  was  to  affoi^  refreshments  to 
persons,  but  to  afford  it  in  reason,  and  not  in  ex- 
cess. Now,  that  is  what  I  call  opening  a  public- 
house,  and  that  is  the  meaning  which  has  always 
been  attached  to  the  opening  of  a  public-house, 
whether  or  not  it  was  at  a  period  before  the  election 
— a  sort  of  open  house  for  voters  to  go  to,  and  there 
to  be  supplicHl  with  drink  at  the  expense  of  the  can- 
didate, at  the  will — ^you  may  say  at  the  discretion — 
of  the  landlord  or  of  the  landlady  as  to  what  might 
be  in  reason.  But  that  is  the  meaning  of  opening  a 
public-house,  and  the  meaning  in  which  that  word 
is  used  in  reference  to  an  election.  What  reference 
has  that  to  this  case  ?  Nothing  in  the  world.  You 
have  gentlemen  called  before  you — ^you  had  Mr. 
Wade,  upon  whom  no  imputation  could  rest— you 
had  a  number  of  gentlemen,  every  one  of  them 
chairmen  of  different  committees  in  the  ward,  upon 
whom  there  was  no  imputation  cast,  and  there  was 
no  cross-examination ;  and  they  swore  to  me  upon 
their  oath  that  the  use  made  of  public-houses  in 
regard  to  Mr.  Forster  and  Mr.  MialFs  election  is  as 
different  as  night  from  day  compared  with  the  case 
of  Mr.  Kipley,  and  that  what  was  done  was  that 
they  went  to  these  places  ag^eing  for  the  use  of 
the  room  upon  the  nights  when  they  went  there— 
not  every  night,  but  merely  that  they  should  have 
these  rooms  upon  the  nights  of  the  general  meeting^, 
when  they  went  to  these  places  to  address  persons. 
What  resemblance  has  that  to  public-houses  opened 
in  Mr.  Ripley's  case  ?  It  is  not  the  same  thing  at  all. 
I  believe  by  the  evidence  of  Mr.  Wade  and  the 
others  that  it  was  a  hiring  of  rooms  for  the 
purpose  of  using  them  once  a  week  or  a  fort- 
night, but  during  the  remainder  of  the  day  of 
Ain  the  roonu  were  to  be  used  exactly  like  any 


other  rooms  in  the  public-houses.    Bills  of  Fonter 
and    Miall  were    seen   in  the  windows  of   tboie 
public-houses,    and  persons  might  have  sappoied 
that  the  qualification  of  the  houses  was  similar  to 
that  of  the  houses  taken  for  Mr.  Ripley,  but  the 
public-houses  as  opened  and  occupied  for  Mennb 
Forster  and  Miall  were  as  different  from  the  publks 
houses  as  occupied  for  Mr.  Ripley,  as  it  was  possible 
one  thing  could  be    from   another,  and  the  only 
resemblance  was. that  they  were  called  public-hoiuei. 
Therefore  I  dispose  of  that  by  saying  that  in  my 
judgment,  by  the  evidence  of  the  gentlemen  called, 
I  think  I  can  see  clearly  that  this  was  not  at  all  an 
opening  of  public-houses  in  the  sense  in  which  sn 
opening  of  a  public-house  at  an  election  means,  and 
which  was  proved  to  exist  in  Mr.  Ripley's  case  bj 
Uie  man  Kitcheman,  and  Samuel  Abel,  who  kept  a 
public-house,  and  by  his  wife,  that  is,  giving  a  room 
where  committees  may  mee^  where  other  persons 
go  and  are  admitted,  where  drink  is  given,  and 
where  the  supply  is  free  to  them  during  any  night 
they  go  to  the  public-house.    So  much  as  to  thit 
I  then  have  to  inquire  whether  it  is  proved  that  Mr. 
Forster  has  done  anything.    Now  I  should  exces- 
sively regret  if  I  felt  myself  compelled  to  declare 
Mr.   Forster's  election   void,    bcK^use    from  his 
evidence,  and  the  evidence  of  Mr.  Wade,  and  the 
evidence  of  the  other  gentlemen  called.  I  am  satidied 
that,  as  far  as  these  gentlemen  are  concerned,  this 
was  as  honest  an  election  as  ever  was  carried  to. 
Mr.  Forster  has  sworn  upon  his  oath  that  be  in- 
tended it  to  be  so ;  that  he  gave  directions  that  it 
should  be  so ;   that  after  he  became  a  candidate  he 
went  abroad,  and  that  upon  his  return  he  was  deter- 
mined that  the  thing  should  not  rest  merely  upon 
directions,  but  that  he  himself  would  perMoallj 
investigate  what  was  going  on,  for  the  purpose  of 
preventing  illegality.    I  have  idready  said  that  in 
my  judgment  this  case  depends  upon  one  section  of 
the  Act  of  Parliament.    I  hare  stated  that  thectsei 
of  alleged  bribery  utterly  and  entirely  fail ;  but  it 
will  be  necessary  for  me  to  state  in  a  few  words 
what  I  believe  to  be   the   true  meaning  of  this 
Act  of  Parliament  with  regard  to  bribe^.     Nov 
bribery  is  an  utterly  different  thing  from  treating.  I 
observe  that  my  brothers  Willes  and  Biackbun 
have  taken  occasion  in  the  judgments  they  have 
given— Mr.  Justice  Willes  in  thiee,  and  Mr.  Jnstioi 
Blackburn    in    one — to    state    their  views  as  Id 
the   distinction    between   the   two    things.     Bri- 
bery is   the  giving  of   money;   it  is  useless  Id 
go   into  Uie  varieties  of   offers   here,   bat  it  is 
in   point  of  fact  giving  money  for  a  vote.     Tte 
enactment    is  that  every  person   who  shall  gin 
any  money  to  a  voter  to  induce  that  roter  to  vote  is 
declared  to  commit  an  offence.    There  is  nothing 
here  about  corrupt,  nothing  at  alL    It  ia  the  sun^ 
giving  of  money  to  induce  a  voter  to  vote,  and  it  is 
declared  to  be  an  offence,  for  if  done  by  a  candi- 
date, or  by  a  person  for  whom  he  is  responaible^  tiie 
candidate  loses  his  status,  and  cannot  be  elected.   B 
says  that  every  man  must  know  that  it  ia  an  unlaw- 
ful thing,  a  wrong  thing,  and  every  man  who  re- 
ceives a  bribe  must  know— at  least,  a  man  in  a  cer- 
tain condition  of  life  feels — that  it  is  doing  a  dis- 
honourable and  dishonest  thing.    But  there  the  Act 
of  Parliament  stops.    There  is  nothing  about  cor- 
ruption in  it.    It  does  not  i^e^ply  to  the  nund  of  ths 
man  who  offers  or  the  mind  of  the  man  who  takea 
It  condescends  upon  the  fact  of  giving  money  to 
the  man  to  vote,  and  that  is  the  meaning  ol  ths 
Act  of  Parliament  as  shown  beyond  doubt  by  the 
next  two  lines,  which  go  on  to  say,  "  or  shall  cor- 
rupt ly  do  any  such  act  on  accoont  of  suchvoCB 
having  voted  ;'*  and  the  section  therefore  imposes 
two  distinctions  and  says — if  you  give  a  man  aoncy 
to  vote  before  an  election,  it  ia  umo  Jmeto  brihinff 
.  him,  and  has  the  effect  of  disqualifying  the  candi- 
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date  from  being  elected.  It  further  imposes  a 
penalty  uix>n  the  person  who  receives  it.  Bat  if  the 
money  is  giren  after  the  man  has  voted,  you  must 
show  that  that  was  done  corruptly.  Now,  what  is 
the  exact  meaning  of  that  word  **  corruptly?"  It  is 
difficult  to  tell ;  but  I  am  satisfied  it  means  a  thing 
done  with  an  evil  mind — done  with  an  evil  intention ; 
and  except  there  be  an  evil  mind  or  an  evil  inten- 
tion accompanying  the  act  it  is  not  corruptly  done. 
And  thus  when  the  word  corruptly  is  used  it 
means  an  act  done  by  a  man  luiowing  that 
he  is  doing  what  is  wrong,  and  doing  so  with 
evil  feelings  and  evil  intentions.  I  think  it 
may  be  s^ely  said  that  that  is  the  meaning 
of  the  word  "corruptly."  Now,  I  call  atten- 
tion to  the  2nd  section  of  this  Act  of  Parlia- 
ment for  the  purpose  of  explaining  what  in  my 
view  is  the  true  meaning  of  what  has  been  said 
by  Mr.  Justice  Willes.  The  roan  does  not  live 
vrho  has  a  higher  opinion  of  Mr.  Justice  Willes 
than  I  have.  I  believe  he  is  one  of  the  ablest 
lawyers  who  ever  sat  upon  a  bench.  But  he  was 
speaking  of  giving  money,  and  what  he  had 
directly  in  his  mind  was  bribing  in  the  sense  in 
which  I  have  referred  it,  and  he  had  not  in  his 
consideration  at  all  the  4th  section  of  this  Act 
of  Parliament.  The  4th  section  is  to  be  read  as 
a  written  document,  and  meaning  is  to  be  given  to 
CTeiy  word  in  it,  and  its  meaning  is  that  which 
its  terms  naturally  and  fairly  import.  And  except 
there  be  something  in  it  which  leads  to  an  absurdity, 
of  which  there  is  nothing,  every  person  who  is 
called  upon  to  construe  the  Act  of  Parliament 
has  to  read  it  in  its  natural  and  ordinary  sense, 
and  just  as  any  man  of  a  good  education  should 
read  it.  And  this  is  one  of  the  first  rules  in  the 
construction  of  an  Act  of  Parliament — that  which 
is  the  embodiment  in  writing  or  print  of  the  will  of 
the  House  of  Commons,  the  House  of  Lords,  and 
the  Queen.  There  were,  therefore,  three  distinct 
bodies,  whose  will  was  contained  in  tiie  words 
of  the  Act  of  Parliament,  and  it  is  clear  if  you 
give  weight  to  its  meaning  you  must  give 
what  they  all  three  express.  And  it  is  idle 
to  talk  of  what  was  said  in  the  House  of 
Commons  about  striking  out  this  clause.  What 
I  know  is  only  what  the  Queen,  the  Lords,  and 
the  Commons  have  expressed  in  writing  to  regu- 
late me.  I  have  to  put  upon  all  the  words  of 
an  Act  of  Pariiament  their  ordinary  and  natural 
meaning.  The  liberties  of  the  people  would  not  be 
worth  a  farthing  if,  instead  of  acting  in  this  way, 
jovL  were  to  inquire  what  was  said  in  the  House  of 
Commons,  and  what  was  done  there,  and  what  it 
was  intended  to  do.  It  is  quite  vain  and  silly  to 
put  forward  sudi  arguments  at  alL  Here  are  the 
words  of  which  I  am  to  give  a  construction. 
[His  Lordship  read  the  section.]  And  the  ques- 
tion which  I  have  mainly  to  consider  is,  Is  it 
proved  to  my  mind  that  Mr.  Forster  did  cor- 
ropUy  give  or  pay  expenses  for  meat  or  drink 
in  order  to  be  elected?  Well,  in  the  first 
place,  we  have  the  positive  oath  of  him  that  he 
did  nothing  of  the  Idnd,  and,  as  far  as  he  possibly 
could,  he  avoided  it.  We  have  the  oath  of  eight 
persons  who  were  the  chairmen  of  his  committees, 
who  swore  that  Mr.  Wade  having  communicated 
instructions  to  them — I  am  speaking  of  what 
oocorred  previous  to  the  polling  day--they  acted 
honestly  and  bond  Jide  upon  the  instructions 
given  to  them  by  Mr.  Wade  to  avoid  doing 
anything  which  would  invalidate  the  election. 
One  and  all  of  them  swore  that  thej  did  not 
do  it,  and  there  was  not  a  particle  of  cross- 
ezamination  for  the  purpose  of  insinuating  that 
the  learned  ooonsel  for  this  petition  entertained  the 
riightfist  donbt  of  their  words.  These  men  stated 
that  they  knew  nothing  of  it,  and  if  done  that  it 


was  done  unknown  to  them;  and  I  certainly  do 
think  it  would  be  an  unfortunate  thing  that  a  man 
who  came  forward  to  stand  honestly  for  the  purpose 
of  being  elected  for  his  native  town,  and  who  em- 
ployed as  respectable  men  as  are  to  be  found  in  it, 
and  was  scrupulously  desirous  to  do  nothing  wrong 
should,  nevertheless,  have  his  seat  affected  by  an 
act  done  by  a  partiwn,  and  the  only  act  that  has  in 
this  case  any  weight  upon  my  mind  is  that  brought 
out  by  the  evidence  of  Stephenson  and  Mrs.  Hill. 
All  the  others  are  nothing  at  alL  Their  evi- 
dence is  nothing  but  the  evidence  of  persons 
who  went  in  and  got  beer,  and  I  have  no  doubt 
many  of  them  confessed  the  truth.  The  truth 
is  this :  They  were  partisans  of  Messrs.  Forster  and 
Miall  who  were  desirous  of  getting  votes,  who  saw 
people  at  public-houses  who  were  voters,  as  they 
thought ;  that  they  then  gave  them  or  treated  them 
with  pies,  for  the  purpose,  so  far  as  they  were  con- 
cerned, of  inducing  people  to  vote ;  and  the  giving 
of  the  beer  and  the  obtaining  of  the  beer  might  pos- 
sibly affect  the  votes  of  the  individuals  who  took  it. 
But  there  has  not  been  a  particle  of  evidence  in  this 
case,  except  in  the  instance  of  Stephenson,  to  connect 
Mr.  Forster  or  any  of  the  persons  for  whom  he  was 
responsiUe,  with  it ;  and  it  was  as  if  a  man  went  to 
canvass  having  no  direction  about  it,  but  being  a 
warm  partisan,  if  you  like,  asked  a  person  for  whom 
he  purposed  to  vote.  This  person  would  then  state 
that  he  would  rather  vote  for  Itipley  than  the  other 
men,  and  the  partisan  would  then  say,  '*I  will 
satisfy  you  that  Mr.  Forster  is  the  best  man  for 
whom  you  should  vote;  come  over  to  a  public- 
house,  and  we  will  talk  it  over,"  and  he  would  call 
for  two  glasses  of  beer,  and  pay  4<1  for  them.  That 
is  not  bribery  or  treating  in  the  sense  of  treating  in 
this  Act  of  Parliament.  There  is  nothing  corrupt  in 
it.  It  is  a  natural  and  ordinary  and  common  thing 
which  the  ordinary  course  of  life  leads  to  be  done, 
and  it  has  no  resemblance  whatever  to  corrupt 
treating  within  the  meaning  of  this  Act  of  Parlia- 
ment. Therefore  the  real  case  and  the  only  case, 
when  the  matter  comes  to  be  explained,  which  at  all 
bears  upon  the  matter  is  this  case  of  Stephenson. 
Now  the  case  of  Stephenson  in  regard  to  that  agrees 
with  the  evidence  of  Mrs.  HilL  Stephenson  said, 
<«  we  must  do  the  best  we  can,"  that  they  must  give 
a  sup  of  something  to  the  people  who  came  in.  Yet 
it  was  her  account  of  it,  and  I  am  satisfied  she  was 
telling  the  truth.  Stephenson's  account  is  this — it 
does  not  appear  what  position  he  was  in,  beyond 
that  of  being  a  partisan  and  well-wisher  of  Mr. 
FcMfster— • 

Price. — He  was  a  vice-chairman,  my  lord. 

Mabtim  B. — Well,  let  it  be  so.  He  tells  you  that 
upon  the  Friday  before  the  election  he  went  to  this 
Mrs.  Hill's  house,  which,  as  I  understand,  is  in  the 
low  part  of  the  town,  where  those  Irishmen  live ; 
that  a  quantity  of  people  came  to  the  house  and 
said  to  lum  that  the  other  side  were  treating  largely 
and  giving  beer  largely,  and  they  complained  that 
they  did  not  get  beer,  and,  as  he  said,  the  people 
were  going  away  like  a  fiock  of  sheep,  and  there- 
upon he  said  to  her,  give  them  some  beer  to 
keep  them  quiet.  Now,  that  is  the  act  of  Mr. 
Lockwond  Stephenson,  and  I  have  no  doubt  that 
really  is  the  thing  that  occurred.  Is  that  a  corrupt 
act  by  him?  Supposing  an  action  had  been 
brought  against  him  for  the  forfeiture  of  50Z. 
by  reason  of  that,  would  that  be  a  ''corrupt'' 
act  ?  I  very  much  doubt  it.  I  very  much  doobt 
whether  there  would  be  any  evidence  to  go  to  a  j«ry 
upon,  and  I  think  it  would  be  the  duty  of  a  judge 
to  stop  it.  But  even  that  won't  do.  It  must  be  a 
eormpt  act  by  a  candidate  himself,  a  connipi  act 
done  direcUy  against  the  direction  of  the  AcjL,  «jcl 
act  done  by  a  man.noti'^askAsst  i^imX  ^V  \R«»iQ3%«  ^ 
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doubt  whether  it  would  bring  Stephenson  himself 
within  the  meaning  of  this  4th  section.  It  certainly 
would  not  bring  Mr.  Forster  within  it,  and  I  am  not 
prepared,  by  reason  of  that  which  is  an  act  of 
Mr.  Stephenson  to  declare  that  a  man  who  has  been 
perfectly  honest  throughout,  and  desired  that 
nothing  should  be  done  which  was  in  any  way 
wrong,  has  thereby  forfeited  his  seat.  If  I  were  a 
juryman  I  would  never  find  a  man  guilty  upon  that 
eyidence  of  a  contravention  of  an  Act  of  Parlia- 
ment ;  if  I  Iiad  to  try  guilty  or  not  guilty  upon  that 
evidence,  I  should  say  not  guilty ;  therefore,  I  say, 
what  has  occurred  before  this  election  is  not  suffi- 
cient to  invalidate  Mr.  Forster's  election,  and  that 
the  objection  falls  to  the  ground.  The  next  ques- 
tion I  have  to  consider  is  whether  what  was 
done  upon  the  polling  day— which  is  a  thing  alto- 
gether different—falU  within  this  4th  section.  In 
my  opinion  it  does  not.  What  was  done  upon  the 
polling  day  was  this — that  a  number  of  persons 
who  were  supporters  of  Mr.  Forster  had  formed 
themselves  into  committees  for  the  purpose  of 
carrying  his  election,  and  in  the  very  ward  where 
this  Act  was  done  there  were  1400  voted  for 
Mr.  Ripley,  and  1400  odd  voted  for  Mr.  Forster,  and 
1200  odd  voted  for  Mr.  Miall,  and  in  this  ward  there 
were  sixty  persons  provided  for,  sixty  refreshments 
given,  administered  by  the  tickets  which  had  been 
provided.  Now  Mr.  Wade  is  called ;  and  it  is 
admitted  upon  all  hands  that  he  is  a  man  of 
respectability,  and  that  he  would  not  in  this  court 
or  any  other  court  state  other  than  what  he  believed 
to  be  tme,  and  his  account  of  the  matter  is  that  ho 
gave  consideration  to  this  question,  that  ho  knew 
those  people  would  be  occupied  in  the  election, 
which  he  truly  says  is  infinitely  more  than  eight 
elections  in  ordinary  boroughs,  during  the  whole 
day  at  these  committee-rooms,  carrying  on  the 
necessary  business,  and  he  says  that  he  and  Mr. 
Little  on  the  otlier  side  had  gentlemen  attending 
at  the  poll  for  the  purpose  of  chocking  the  votes  and 
ascertaining  whether  they  were  correct.  He  states 
that  he  and  Mr.  Little  went  before  the  town  clerk, 
a  gentleman  not  likely  to  do  anything  wrong,  and 
he  having  said  that  he  was  obliged  to  make  pro- 
visions for  affording  refreshments  to  the  clerks 
who  were  taking  the  poll,  Mr.  Little  and  Mr.  Wade 
agreed  tliat  the  town  clerk  should  provide  refresh- 
ments for  their  clerks  in  the  polling  booths,  and 
that  they  would  afterwards  repay  the  town  clerk 
the  expenses  incurred  in  so  doing.  Both  sides 
agreed  in  that  as  a  necessary  and  essential  thing  to 
be  done.  They  must  necessarily  be  there  during 
the  whole  day  unless  there  were  two  sets  of  them, 
and  no  man  could  reasonably  be  expected  to  work 
from  eight  in  the  morning  to  four  in  the  afternoon 
engaged  in  taking  votes  without  receiving  some 
refreshments.  All  sides  agreed  that  that  was  an 
innocent  act,  an  act  which  no  person  could  complain 
of,  which  they  all  agreed  to  do  and  pay  their 
share  of  the  expenses.  Well  what  was  really  done 
according  to  the  evidence?  It  was  precisely 
doing  in  the  committee-rooms  what  was  agreed 
to  be  dune  at  the  ix)lling-booths,  that  refresh- 
ments should  be  given  to  the  men  who  were 
necessarily  there  for  the  purpose  of  carrying  on 
the  election.  Witness  after  witness  swore  that  it 
was  given  to  nobody,  that  care  was  taken  that 
it  was  given  to  nobody,  but  persons  engaged 
in  the  election.  The  question  is  whether  that  falls 
within  this  section  of  the  Act  of  Parliament.  I 
am  of  opinion  that  it  does  not.  That  which  is  pro- 
Tided  against  by  this  Act  of  Parliament  is  that  a 
candidate  shall  not  **  corruptly  "  give  any  meat  or 
drink  in  order  to  be  elected.  Now,  I  think  that  in 
the  proper  construction  of  this  Act  of  Parliament  a 
meaning  must  be  given  to  the  word  corruptly,  and 
tf#  /  have  already  said  I  take  it  to  mean  an  evil 


mind,  and  that  it  must  be  done  in  order  to  be  elected. 
If  I  am  to  believe  the  evidence — and  I  do  believe  the 
evidence — this  was  not  given  in  order  to  be  elected, 
because  the  persons  to  whom  it  was  given  were  ill 
voters,  and  it  was  known  how  they  were  to  vote ; 
they  were  known  to  have  their  minda  made  up.  In 
the  next  place  I  am  of  opinion  that  there  is  an  ab- 
sence of  anything  to  satisfy  us  about  its  being  cor- 
ruptly done.  In  my  j udgment,  therefore,  that  which 
was  done,  was  bona  jide  honestly  done.  There  wis 
not  meat  and  drink  furnished  to  tiiose  persons 
who  were  so  engaged  in  this  election  within  the 
meaning  of  this  4th  section,  and  therefore  I  think 
both  objections  to  Mr.  Forster's  election  fall,  and  it 
will  be  my  duty  to  determine  that  his  election  is  a 
valid  election,  and  so  report  to  the  Speaker.  The 
costs  will  follow  the  case. 

Evidence — Restriction  of  particuUxn — Rule  7. 

If  in  the  order  for  particulan  there  is  a  restriction,  it 
must  be  observed.  Where  there  is  no  restrietion,  it 
should  be  taken  as  widely  as  possible.  The  object  of 
imposing  a  restriction  uhis  experimental,  amd  its  re- 
tention depends  upon  the  result  of  the  experience  of 
the  Judges. 

Timothy  Allan,  examined  by  Waddtf,  said : 

I  live  at  6K  Dauiel-street.  I  am  a  ^oteac,  and  voted  for 
Forster  aud  Miall.  I  was  not  a  canvasser.  I  did  no  vork 
whatever  for  the  election.  I  was  canrasBed  hj  two  men 
whose  names  I  don't  know.  That  was  aboat  a  week  or  two 
before  the  election.  On  the  ni^ht  before  the  electiofn  amaa 
named  North  saw  me,  who  told  me  to  go  to  the  White 
Bcnr. 

Bcdlantincj  Serjt. :  You  have  not  giren  us  the 
name  of  North  or  Timothy  Allan  either. 

Martin,  B.,  asked  if  the  order  for  particulars  hid 
been  made  by  him  or  by  some  one  else. 

Price. — The  order  was  made  by  Mr.  Justice  Willes. 
[Martin,  B. — If  there  is  any  restriction  in  the  order 
you  are  bound  by  it.]  Quite  so.  [Martin,  B.— If 
it  is  otherwise  you  are  quite  free.] 

Price  said  that  he  did  not  bring  forward  the  man 
as  having  been  bribed  or  treated. 

Ballantine. — ^Then  I  withdraw  my  objection. 

Martin,  B. — ^ly  own  inclination  is  to  leave  the 
thing  perfectly  open  and  free,  without  any  restrictioD. 
I  may  explain  how  this  arose.  There  is  in  the 
7th  rule  which  was  made  by  the  judges,  a  clause  that 
when  a  petitioner  claims  the  seat  for  an  unsuccesi- 
ful  candidate  alleging  that  he  had  a  majority  of 
lawful  votes,  he  shall  six  days  before  the  day  ap- 
pointed for  trial  give  the  respondent  a  list  of  the  votes 
intended  to  be  objected  to,  and  the  heads  of  the 
objections,  and  no  evidence  shall  be  offered  upon  any 
head  of  objection  not  specified.  That  is  in  the  case 
of  a  petitioner  claiming  the  seat.  It  was  then  thought 
that  inasmuch  as  there  was  this  particular  role  in 
the  case  of  a  petitioner  claiming  the  seat,  it  waa 
but  reasonable  to  apply  it  to  other  cases  whidi 
were  not  within  the  rule.  That  is  the  way  it  arose. 
At  first  it  was  thought  it  might  be  given  as  a 
matter  of  course,  but  it  was  then  suggested  that 
some  limitation  ought  to  be  made  upon  it,  for  it 
would  give  an  opportunity  of  tampering  with  the 
persons  whose  names  were  mentioned,  by  getting 
them  out  of  the  way,  and  that  it  might  do  more 
harm  than  good.  The  consequence  was  there  was 
some  limitation  put  upon  it,  and  I  beliere  we  all 
agreed  that  we  would  wait  and  see  what  was  the 
operation  of  the  rule  in  the  first  five  cases,  and  aee 
whether  it  should  be  continued  at  all  or  not.  Of 
course  as  far  as  you  are  restricted  bv  Justice  WiUcs* 
order  I  will  restrict  you,  but  I  will  restrict  yon  no 
farther. 
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GUILDFORD  ELECTIOS  PETITIOS-Ch) 

Jan.  10,  20,  21,  and22,  ]6C9. 

(Before  Willes,  J.) 

Trtatinri — Ei>ukn(x—Ca)e  not  indudeil  in  parfiru/nra 
— BribtTg — Statement  i«arfe  ij  voter  to  a  third  ptison 
— Promo*  to  pay  cBler'a  tnictlling  ezpeiaea  coadi- 
lionnlly  on  noting — Cornipt  Practices  I^evention  Acl 
1854 — Aqenrg — AulHorili/  W  caavan  not  alaagt  the 
test  of—boett. 

It  aia  proved  that  Itw  pertoai  ukose  noma  arere  on  t 
Ttgittrr  of  cotenfor  a  borough,  bat  wto  hadctaitd  .. 
retlde  icilhia  the  limitt  qf  &e  borough  or  within  tht 
ilatutorg  dittanc*  thtreo/  at  the  time  of  llie  election, 
and  tew  had  cotaegaentli/  hit  thtir  ni/ht  to  vote  at 
the  election  £jr  virtus  of  the  procitioiit  of  the  70li 
atctioa  of  tht  G  Vict.  c.  18,  had  ntcert/ieliu  voted  at 
tht  election  injavour  oj  the  lilting  member.  It  wat 
alio  proved  that  the  tame  pertom  had  been  prevailed 

rn  to  travd  f'om  Cheater,  their  then  place  of  real- 
ce,  and  to  vote  at  tht  election  bg  a  pmnite  madi 
to  thtm  ba  one  Bandford  that  their  eipenta  tlauld  be 
paid,  and  that  a  sum  of  oL,  vhich   loot  greatti/  i 
yee,  had  ucIihi"    ' 
accomt  Bftu. 
:«  o/  the  promite  made  bg 
Stid,  that  the  fact  that  these  perioni  aere  not  entitled  lo 
vole  at  the  eteclion  made  no  difference,  and  that  at 
ihi<i  had  primS  facie  a  right  to  vote,   the  con  mu 
wii/ii'n  the   Corrupt  Praclica  Prevention  Act   1851 
(IT  j- 18  Vict.  c.  102),  and  that  the  promise  lo  pas 
their  eipenes  condilionally  vpon  their  voting  for  Ihe 
tilling  member,  and  the  lubiegueat  pagineni  of  those 
eipenies,  acre  coneeguealtii  corrupt  praclieei. 
Aathoriti/ from  a  candidate  or  from  his  agent  to  tancoH, 
or  to  procure  voles  on  his  behalf,  it,  as  a  raft,  the  test 
of  nqentti ;  but  agency  jeiU  nol  in  all  caiei  be  limited 
withut  those  boundi,  as  it  may  under  the  nea  5y>lnn 
dWHOie  a  novil  form,  in  vjiich  it  may  be  necessary  for 
the  court  to  recognite  it. 
Where  Ihe  cate  at  disclosed  under  a  petition  is  proper 
for  examination,  and  the  petition  is   founded  upon 
strong  prima  facie  grounds,  and  attended  with  reason- 
able and  probable  cause  for  piinuing  the  inquiry  to  a 
termination,   lie  pelilioner  aill  not  be  condemned  in 
the  costs  of  the  respondent,  although  the  result  of  the 
inquiry  may  be  in  favour  of  the  lalter. 
Thia  vBs  K  petition  presented  by  William  Edmund 
Elkins,  Thom&a  Bovjer,  and  WUliam  Triggi,  three 
of  the  Toten  at  the  lut  election  for  the  borough  of 
Gtiildford,  againit  the  return  of  Gnildford  Jamei 
Hillier  Majmraring  Ellerker  Onslow,  Esq^  ai  mem- 
ber to  lerre  in  Farliament  for  the  said  borough. 

The  petition,  omitting  the  more  formal  partt,  was 
in  the  f  ollowioK  terma ; 

1.  TOTLT  petitlanan  an  penoni  who  rated  at  Itha  tbOTe 
•l«atioii. 

1.  And  roar  pstitlonen  itate  that  Uia  election  wm  holdeii 
on  tlia  HTenteanUi  iMj  o(  Noiember,  in  the  T«ar  ot  our 
Lord  one  thooaand  eight  hundred  and  aiitr-alRht,  whsn 
"  "'■     '  ■   hm  HflliBT  Mslnmrinit  EUerkar  Ooalow  ud 

itoraoa  Omldrord  Jai 


BIcbvd  Qarth.  Es 

EIlerknOnBlowubeiagduiTslKtedV 

3.  An'i  root  patitionBra  any  that  befors  unci  daring  the 
Bid  slectxon  the  lald  daildfind  Jame*  HUUer  H^inniing 
Sllerket  Onilow  did,  hinusU  and  hii  imenti,  ud  bj  other 
penonqoD  hii  behalf,  direotlj  an<llndirflctl;,^tfe.  land,  and 
procnrc,  and  urea  to  gl™,  land,  nnd  procure,  and  did  offer 

nspectlTelj, 


nnplnr 


ponona  on  behall  of  ■ 
psnona  In  oidar  to 
■pactiTelj  to  Tote  and 
•faction,  and  to  Indiio 
TMpectiTelj  to  procnrc 


all  Toten,  and  to  a 


.urn  or  the  said  Quildloid  Jaaies  HilUer  Uaii 

otion  corniptlj  make  snch  gittu,  loans,  promi 
—  -■  — — ' -*  — » — »-',a  oonaidflrationa,  and  ol 


1.  That  before,  dixriiiE.  and  nKer  the  (^  • 
id  Quildlord  James  Hillier  Maiuwaring  Eller 


Onslow 

behiU, 

, leioba 

ItiiioB  end  pro- 


sleotAd ;  SAd  also  foi  the  purpoee  of  cormptLy  iaflaendoc 
t  aneh  persons  and  other  penoua  taapeotiialT  to 
Bbnln  from  ^rlring  their  roles  at  the  said  election, 
..^—A.  ^-  ^ — *_»_  --t w  parsons  baring  Totad 


TOtlat,  or  beisg^iboat  U 
la  said  (faction. 


himself  and  his  agents,  and  bf  and  wltb  otbi 
on  his  bahiJt,  did.  dlreotlr  and  Indirwitljr,  i    - 
thrsaten  to  make  nae  of  force,  idolence.  one 

did  infl- 

and  thi 


le  Infliction  bj  himself,  i 
it  uid  other  wsjs  and 


!.'.3 


pmctiie  iotimidetii 
in  Older  to  Induo 
BOSS  respoctlTelj  to  iot«  or  tsfrsln  from  rotlnj,  and 
on  neoount  of  eartain  othsr  of  soah  persons  barinv 
reapectlTelj  Toled  and  ralndnad  bom  rotuig  at  th«  said 
eleotLon  i  and  did  alaa  bj  ahdnotion,  duress,  and  other 
fraudnlent  deilces  sod  oontrfTaaesa,  unpads,  prerant,  and 
otherwise  Interfere  with  the  h«e  eaerdss  ol  the  fnoohias 
o(  dlTsts  TOters  at  the  «dd  daemon,  and  did  thanbroom- 
pel,  induce,  and  prerall  npon  diren  Toters  lespecttrslj  to 
gt'eand  refnin  from  iItSiu  thair  Totaa  at  the  aud  elaodon. 
IS.  That  the  said  OnUdtord  James  HllUsr  Ibinwarinir 
Ellerksr  Onslow,  bf  hlmsslf  and  U*  anota,  and  bf  and 
with  other  parsons  on  his  behalf,  dirsotlr  and  indlnctlr, 
did  oormptlr  jof  dlran  rates  on  behalf  ot  rateMTers  In  tba 
said  borongh,  tor  the  purpose  of  eoaUlnK  ibsm  to  be 
renisterad  M  if 
■id  etectli 


r  to  influence  tbelr  rotas  at  Ota 
at  the  said  elecUoD,  fcJ^Uia  purpose  o{  Indndng  them 


»  retrain  from  rotlng  thereat. 

it  (ha  aald   GhiUdtord  Jamas  Hilllar  lUnwarin| 


■,  friends,  and 


I,  Sm..  BarriBter^it 


Ellerker  Onslow  waa,  br , -.. ,  --- 

partliaii*,  and  hj  ottaen  on  Ua  bahatt,  guilty  o 
treatlnc,  and  undue  influanoe  at  the  said  sloctlon. 

8.  That  br  reason  of  anoh  brlberj,  treating,  and  undue 
influence  the  Hid  election  and  ratum  ol  tba  said  Jaaea 
Hilllar  Ualnwnring  EUerkar  Onah>w  is  not  a  ralld  electioa 
■nd  return,  and  ought  (0  be  set  aslda. 

Therefore  Tour  petitioners  prar  that  It  mar  be  determined 
that  the  said  aoildfocd  Jsmea  EUUer  Ifainwailng  Ellerker 
Ontlow  waa  not  dnl;  elected  or  letarned.  and  that  tba 


The  principal  cbm  agalost  the  sitting  member 
ai  one  in  which  it  waa  prored  that  two  penon* 
named  Conon  and  Qlyan,  who  had  reiided  in 
Qnildford,  and  whoie  names  were  itill  on  the 
register  of  Farliamentary  voters  for  the  borough, 
bat  who,  at  the  time  of  the  election,  were  resident 
In  Chester,  had  been  induced  to  come  up  from 
Chester  to  rote  at  the  election  bjr  a  promise  made 
them  by  one  Handford  that  their  expenses  should 
be  paid,  and  had  actually  received  from  Handford 
in  porauance  of  thst  promise  the  sum  of  6/.  The 
facta  of  this,  as  well  as  of  the  other  cases,  ar« 
lufficiently  referred  to  in  the  following  judgmeDt. 

WiLLBH,  J, — This  petition  aaka  that  the  return 
of  Mr.  Onalow  aa  member  to  serre  in  Parliament 
For  the  borough  of  Ouitdford  abouid  be  declared 
void  on  several  grounds,  some  of  which,  though 
laid  in  the  petition,  have  not  been  supported  by 
an;  evidence,  and  some  of  which,  although  evidence 
was  offered  with  regard  to  them,  have  been  diapoaed 
of  in  the  course  of  tho  ciue.  Those  which  recnaixk 
I  proceed  alioitlj  W  4\»v«*  Q^  ^'i'"  • '^*****-^'^''^ 
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laid  in  proof  was,  that  Mr.  Onslow,  by  himself 
or  his  agents,  had  been  guilty  of  treating;  that 
is,  of  supplying  voters  with  meat  or  drink  for 
the  purpose  of   ingratiating  himself    with  them, 
and  inducing  them  to  vote  for  him.    In  order  to 
establish  that,  witnesses  were  called  for  the  purpose 
of  showing  that  at  several  meetings,  called  some  time 
prior  to  the  election  by  Mr.  Onslow's  orders,  drink- 
ing went  on  at  the  expense,  it  was    suggested, 
of   Mr.   Onslow,  because  some  of   the  witnesses 
did  not  see  whether  the  drink  was  paid  for,  and 
because  in  two  instances  persons  who  had  ordered 
small    quantities  offered   to   pay  for  what   they 
had  had,  but  were  told  by  the  landlord  it  was 
all  righ^  and    went  away  without   paying.     In 
these  two  instances  the  witnesses  were  not  voters ; 
and  with  respect  to  the  drink  supplied,  it  was  not 
in  excess  of  what  might  hanre  been  casually  ordered 
by  a  body  of  persons  congregated  in  a  public- 
house  ;  it  was  not  a  quantity  likely  to  be  drunk  by 
tiie  number  of  persons  present,  if  drunk  at  theex|>ense 
of  somebody  else.    The  evidence  on  this  head  seems 
to  be  insufficient;  the  meetings  do  not  appear  to 
have  been  traps  for  voters  fond  of  drink;  they  were 
what  Mr.  White,  their  originator,  would  not  object  to 
call  debating  societies ;  but,  by  whatever  name  they 
went,  they  were  evidently  branch  committees,  sub- 
stituted for  the  committee  appointed  by  the  member, 
which,  under  the  old  style  of  carrying  on  elections, 
it  was  usual  to  have  during  a  contest.    In  the  case 
ol  Linegar,  to  whom  it  was  alleged  Mr.  Onslow 
gave  a    shilling  and  a  half-crown,  it  is  hard   to 
bcdieve  that  Mr.  Onslow  would  have  given  money 
to  a  voter  to  treat  the  company  as  he  was  going 
away  in  his  carriage,  under  the  most  public  circum- 
stances.   There  is,  then,  no  case  of  treating  made 
out.    Secondly,  it  has  been  stated  that  Wilson,  a 
scavenger,  had  been  unduly  influenced  by  being 
threatened  by  Mr.  Onslow  with   discharge  from 
employment  under  the  Local  Board.    Wilson  had 
evidently    talked    over    this    case   until    he    and 
others  fancied  there  was  something  in  it,  and  his 
manner  in  the  box  makes  me  think  I  need  say 
nothing  more  about  it.    The  cases  of  bribery  are 
next  to  be  dealt  with,  and  these  form  the  only  class 
of  objection  to  the  election  that  now  remains  to  be 
noticed.    Rogers's  case  came  first  of  the  bribery 
charges,  and  in  this  it  appeared  that  Rogers,  when 
canvassed    by  Mr.   Onslow,  complained  that   Mr. 
Long,  a  former  Liberal  candidate,  had  not  paid  some 
expenses  of  llogcrs^s ;  and  thereupon  it  is  alleged 
that  Mr.  Onslow  paid  or  procured  payment  of  those 
expenses,  with  some  3/.  or  4/.  over,  to  induce  Rogers 
to  vote  for  him.    I  am  far  from  saying  there  is  no 
evidence  that  Mr.  Onslow  used  interest  to  get  that 
debt  paid  ;  I  think  there  is  evidence  that  he  did  so 
interest    himself.     I    say    that  rather    from    Mr. 
Onslow's  own  account  of   the  matter  than  from 
Rogers's     statements.      The    bare    fact    of     his 
having  urged   Mr.  Long   to  pay  what  was   due, 
if  anything   was  due,   is   proof    of    this,   and   it 
might  be  evidence  of  an  intention  in  Mr.  Onslow's 
mind    to    influence  a   voter;    but    I    think   it   is 
not  such  evidence  as  I  can  safely  act  upon,   nor 
is  the  evidence  of  Rogers,  considering  the  manner  in 
which  it  was  given,  evidence  on  which  it  would  be 
safe  to  rely,  in  as  far  as  it  is  not  confinned  by  Mr. 
Onslow's  evidence  to  the  extent  necessary  to  estab- 
lish bribery.     In  Smith's  case,  in  which  it  is  suj;:- 
gested  that  Williiinipon  had  promised  James  Smith 
"  a  tenner  "  out  of  his  :>0(»/.  ])r<)fits,  I  cannot  lu'lieve 
Williamson   intended    Smith    really    to    have    '*  a 
tenner."  and  I  don't  think  tho  evidcucL*  of  Smitli  is 
of  ssuflicient  importance  to  riMjiiire  mt?   to  send  for 
Williamson.    The  proof  of  agency  of  Mrs.  Oyitt  in 
the  case  of  Sutclitfie  has  failed,  and  the  evidence  is 
jnBufBoient  in  the  case  of  Bellchambers  or  that  of 
Poulter.    Now  I  come  to  the  case  of  Cotsou  awOi 


Glynn.    I  consider  these  men  together,  and  with 
the  exception  that  Corson  was  consistent  through- 
out, and  Glynn  seemed  to  have  changed  his  mind  in 
his  letter  to  Madame  Postelle,  they  are  in  all  re- 
spects similar.    It  appears  that  they  were  in  the 
employment  of  the  Ordnance  Survey,  and  were  on 
the  register  prior  to  the  election.    Being  so,  they 
had  the  power  to  vote;   but  before  the  election 
occurred  they  ceased  to  reside  at  Guildford  not 
temporarily,  but  pen&anently,  and  had  no  residence 
but  that  in  Chester  at  the  time  they  were  written  to 
by  Mr.  Onslow  before  the  election.    They  had,  there- 
fore, no  right  to  vote.    Mr.  Onslow  has  said  he  wss 
surprised  to  learn  this,  but  it  is  clearly  so  laid  down 
in  the  Act.    [His  Lordship  then  read  the  79th 
section  of  the  G  Vict  c  18,  and  the  proviso  to  thit 
section,  which  requires  that  a  person  to  be  entitled 
to  vote  for  a  borough  at  a  Parliamentary  electioa 
shall  have  resided  ever  since  the  3 1st  of  Joly  in  the 
year  in  which  his  name  was  inserted  in  the  register 
of  voters,  and  at  the  time  of  voting  shall  continue 
to  reside  within  the  borough  for  which  he  claims  to 
vote,  or  within  the  statutory  distance.    His  Lordship 
also  read  the  98th  section  of  the  same  Act]    These 
persons  had  no  right  to  vote,  for  the  obvious  reason 
that  persons  intended  to  represent  a  borou^  should 
be  elected  by  the  residents  of  the  borough,  and  if  a 
person  who  has  ceased  to  reside  in  the  borough  it 
the  time  of  the  election  votes  he  filches  from  everf 
voter  who  is  resident  in  the  borough  a  portion  of 
his  right,  IxM^use  he  diminishes  the  effect  of  the 
voices  of  those  legally  entitled  to  vote.    Although 
Mr.  Onslow  was  astonished  at  this,  and  I  accept  his 
disclaimer,  Mr.  Quilley  was  aware  of  it;  he  knew 
these  men  were  not  entitled  to  vote,  jret  he  thought 
it  a  fair  tactic  to  take  their  votes  upon  tiie  chance 
of  a  scrutiny  not  being  prayed,  so  that  the  voles 
might  be  struck  off.    According  to  that  doctripe 
non-residents  might  actually  swamp  the  residents  hi 
cases  of  narrow  divisions  and  small  majorities ;  you 
might  have  a  dozen  persons  having  no  right  to  vote 
for  Guildford,  and  no  defence  for  voting  except  that 
they  were  on  the  register,  turning  the  scale,  and 
returning  a  member  for  a  borough  in  which  they 
did  not  reside.    It  was  wrong  for  these  two  men  to 
vote,  because  it  is  wrong  to  do  a  thing  which  a 
person  is  not  entitled  by  law  to  do,  and  whidi 
infringes  upon  the  rights  of  others.    It  struck  me 
at  first  that  there  might  bo  an  objection  to  the 
application  of  the  law  with  respect  to  bribery  in 
such  cases,  because  it  occurred  to  me   that  the 
person  to  be  bribed  must  be  a  person  who  was 
entitled  to  vote,  that  when  the  Act  speaks  of  ''a 
voter,"  it  must  mean  a  person  who  is  entitled  to 
vote ;  but  I  think  that  is  not  so.    I  think  that  ^a 
voter  "  is  a  person  who  prima  facie  has  a  right  to 
vote,  and  that  seems  to  be  expressly  enacted  in  tiie 
Corrupt  Practices  Prevention  Act  1854(17  &  18  ^ict 
c.  102),  because  it  says  (sect.  38)  that  **the  wori 
*■  voter '  shall  mean  any  person  who  has  or  claims  lo 
have  a  right  to  vote  in  the  election  of  a  member  or 
members  to  serve  in  Parliament."    These  persons 
are  persons  who  ought  not  to  have  voted.    If  I  had 
at  one  time  resided  within  the  statutory  limits  of 
the  borough,  and,  my  name  being  on  the  register, 
some  one  had  endeavoured  to  induce  me  to  vote  by 
saying,  **■  You  may  never  be  found  out ;  and  unless 
there  is  a  scrutiny  you  may  get  in  your  man,"  I 
should  have  answered,  **  Stay  ;  in  order  to  strike  me 
out  on  a  scrutiny  it  may  cost  the  person  against 
whom  I  vote  1000/.    What  right  have  I  to  put  the 
risk  of  such  a  loss  upon  another?"     If  I,  as  a 
candidate,   or  as  agent  for  a  candidate,  were  to 
apply  to  a  person  on  the   register,  but  a   non- 
resident, to  induce  him  to  vote  for  me,  I  should 
be  rij»htly  classed  with  those  who 
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These  are  persons  who  hare  no  right  to  vote.  I 
hare  thought  it  right  to  dwell  upon  that,  because 
it  certainly  does  influence  my  mind  in  the  case. 
They  were  persons  who  nerertheless  were  within  the 
Act  against  corrupt  practices.  The  next  question 
is  as  to  whether  corrupt  practices  actually  occurred 
in  what  was  done  in  the  case  of  these  persons. 
What  was  done  was  this:  Corson  wrote  to  Mr. 
Onslow  to  say  he  had  been  put  to  considerable  ex- 
pense, and  could  not  possibly  afford  any  further 
outlay  at  that  time,  but  in  the  event  of  his  being 
called  upon  to  vote  at  the  election  he  wished  to  have 
hifl  expenses  guaranteed.  In  answer  to  that  he 
got  a  letter  from  Handford,  of  which  he  gave  an 
account,  and  which  informed  him  that  the  elec- 
tion was  to  be  held  on  a  certain  day,  and  that 
if  he  came  up  and  called  upon  Handford  his 
expenses  would  be  paid.    There  can  be  no  doubt. 

Sotting  these  two  letters  together,  that  Handford 
id  intend  that  Corson  should  vote  for  Mr.  Onslow, 
the  candidate  of  whom  Handford  was  a  supporter, 
and  that  he  did  promise  that  his  expenses  should  be 
paid ;  and  it  hardly  requires  the  authority  of  the  case 
of  Cooper  V.  Slade  (27  L.  J.  463,  Q.  B. ;  6  E.  &  B. 
447),  at  this  time  of  dav  (though  it  is  in  point,  and 
8  a  decision  of  the  highest  court  in  this  kingdom) 
to  show  that  that  was  a  promise  that  the  expenses 
should  be  paid  conditional  upon  Corson  voting  for 
Mr.  Onslow.  Is  that,  or  is  it  not,  within  the  prohi- 
bition of  the  17  &  18  Vict,  c  102?  That  was  the 
Tery  question  that  was  discussed  in  Cooper  v.  Siade, 
There  had  been  a  difference  of  opinion  whether  a 
candidate  might  or  might  not  promise  the  voters 
their  travelling  expenses  if  they  came  up  and  voted 
for  him,  whether  that  was  such  a  promise  of  money 
conditional  upon  voting  as  to  be  bribery  within 
»the  definition  given  of  that  offence  in  the  17  &  18 
Vict.  c.  102,  and,  amongst  others,  the  late  Sir 
Frederick  Slade,  a  man  of  unquestioned  honour, 
and  a  gentleman  of  considerable  experience  in  this 
branch  of  the  law,  supposed,  and  no  doubt  honestly 
supposed,  that  it  was  not  bribery,  and  he  accord- 
inglyt  At  the  Cambridge  election,  authorised  such 
promises  to  be  made  to  voters.  He  was  afterwards 
sued  for  penalties.  The  case  went  through  many 
stages,  and  finally  arrived  at  the  House  of  Lords, 
where  on  the  2nd  April  1858  it  was  decided,  as  Mr. 
Overend  has  pointed  out,  and  Mr.  Serjeant  Sargood 
could  not  dispute,  that  such  a  promise  was  a  corrupt 
practice  within  the  statute,  and  though  that  may 
seem  hard  at  first  sight,  it  is  anything  but  hard.  It 
seems  hard  only  to  those  whose  minds  are  warped 
by  familiarity  with  the  practices  which  I  hope 
will  soon  cease  at  elections.  The  practice  of 
paying  the  expenses  of  voters  naturally  becomes 
a  means  of  giving  them  gratuities  in  the  shape  of 
excessive  payment  for  travelling  expenses.  It  is 
evident  these  men  made  an  overcharge,  because  it 
cost  them  29«.  to  go  to  and  from  Chester,  and  allow- 
ing that  which  would  not  be  allowed  under  the 
system  before  the  case  of  Cooper  v.  Slad&,  namely, 
4^.  3dL  a  day  for  three  days,  which  is  Vis,  0^.,  and 
5f.  a  day  for  eating  and  drinking,  the  amount 
allowed  to  a  witness,  their  chajrge  would  be 
2Z.  lUs.  9dL,  not  much  more  than  half  the  5/.  they 
were  paid  by  Handford.  It  is  quite  obvious  that 
each  of  those  men  received  a  sum  of  money  beyond 
his  expenses  for  coming  to  vote  at  a  place  they  had 
no  right  to  vote  at,  and  this  was  a  corrupt  practice. 
How  is  that  corrupt  practice  traceable  to  Mr. 
Onslow,  or  to  an  agent  of  Mr.  Onslow  ?  Of  that 
tisere  is  evidence  on  both  sides,  and  the  onerous 
duty  devolves  upon  me  of  weighing  that  evidence 
and  saying  what  is  the  just  conclusion  to  be  drawn. 
It  is  unnecessary  to  go  into  any  inquiry  here  as 
to  general  bribery ;  that  is  not  the  question.  We 
have  no  evidence  whatever  of  the  prevalence  of 
general  bribery  at  the  election.    But  do  not  be 


mistaken  and  suppose  that  because  these  inquiries 
turn  upon  individual  cases,  and  that  whenever  these 
cases  are  traced  to  the  member  or  his  agents  they 
vitiate  the  election — do  not  suppose  that  general 
corruption  not  traceable  to  the  members  or  his 
agent  would  not  have  the  effect  of  vitiating  an 
election.  It  clearly  would,  even  if  the  corruption 
were  the  act  of  some  undiscoverable  person,  because 
it  would  show  that  there  was  no  free  cbqice  in  the 
matter,  that  what  occurred  was  a  sham  and  not  a 
reality.  This,  however,  is  out  of  the  question  here. 
There  may  also  be  bribery  so  large  in  amount  as 
in  itself  to  furnish  evidence,  not  of  general  bribery, 
but  of  bribery  coming  from  a  fund.  In  that  case 
the  proper  result  would  be  the  vitiation  of  the 
election,  because  the  bribery  was  of  such  an  extent 
that  it  must  have  come  to  the  knowledge  of  the 
member  or  his  agent.  This,  however,  is  also  out 
of  the  question  here,  because,  with  the  exception 
of  5^  said  to  have  been  paid  to  Rogers,  and  the  lOL 
paid  to  these  men,  there  is  no  evidence  of  a 
fund  from  which  corrupt  pajnnents  were  made. 
Therefore  we  must  deal  with  this  case  as  one  in 
which  it  is  necessary  to  establish,  and  the  question 
is  whether  it  is  established,  that  an  agent  for  whom 
Mr.  Onslow  is  responsible  did  make  the  payment. 
The  person  who  made  the  payment  was  Handford, 
in  concert  with  Mrs.  Hughes ;  but  Handford  cannot 
be  excused  for  what  he  did  because  he  acted  under 
the  direction  of  Mrs.  Hughes.  There  is  no  evidence 
that  Handford  acted  by  the  instigation  of  Mr. 
Onslow  personally.  I  must  therefore  limit  myself 
to  the  practical  question  whether  Mr.  Onslow  is 
answerable  for  Handford's  act  through  his  agents. 
Mr.  Quilley  was  unquestionably  the  agent  of  Mr. 
Onslow  at  the  election,  so  was  Mr.  Russell.  Corson 
and  Glynn,  at  the  time  they  promised  to  vote  for 
Mr.  Onslow,  said  it  was  likely  they  would  be  removed 
before  the  election ;  they  were  asked  by  Mr.  Quilley 
for  their  address,  and  their  address  was  left  with 
him.  The  day  of  election  being  near,  Mr.  Onslow 
wrote  a  letter  to  Corson,  saying  he  expected 
the  election  would  be  on  the  14th  or  15th  Nov., 
and  that  he  hoped  to  see  them.  The  letter  was 
dated  from  the  committee-room  on  the  4th  Nov.,  and 
Mr.  Quilley  wrote  the  address.  That  letter  does 
not  come  within  the  ruling  in  Cooper  v.  Slade,  it  is 
simply  a  request  to  come  up,  and  says  nothing  about 
expenses.  That  letter  having  been  written,  Corson 
soon  afterwards  answered  it  by  a  letter,  as  he  says, 
addressed  to  Mr.  Onslow.  To  that  letter  I  have 
already  referred:  it  asked  that  Corson's  expenses 
might  be  guaranteed.  Soon  after  that  Corson 
receives  a  letter,  not  from  Mr.  Onslow,  but 
from  Handford,  stating  the  day  of  election, 
and  that  his  expenses  should  be  paid.  Corson 
eventually  received  5/.  from  Handford.  Now, 
Handford  is  on  Mr.  Onslow's  side,  and  was  an 
active  supporter  of  his  for  some  time  before  the 
election.  Was  he  a  supporter  in  the  sense  which 
would  make  him  an  agent,  or  which  would  supply 
evidence  of  his  agency?  It  appears  from  Hand- 
ford's  and  White's  statements  that  there  were  com- 
mittees formed  for  the  conduct  of  the  election  in 
districts.  There  was  more  talkingatthem  than  there 
probably  would  have  been  at  one  of  the  more  old- 
fashioned  committees,  but  I  think  we  may  call  them 
committees.  Handford  was  in  the  habit  of  attend- 
ing these  meetings,  but  denies  that  he  was  a  com- 
mitteeman, either  of  the  agents'  committee  or  of 
these  district  committees.  Mr.  White  stated  that, 
having  the  gift  of  eloquence,  Handford  was  invited 
to  attend  these  meetings,  and  to  address  the 
audience.  As  a  rule,  it  appears  to  me  that  authority 
from  the  candidate  or  his  agent  to  canvass  or  pro- 
cure votes  on  his  behalf  is  the  test  of  agency.  I 
do  not  limit  agency  within  tho^^  VscsKx.vAv'^QRssaNkafcNN. 
is  quite  obViou*  Xo  m^  tkwv^^  w\j«ss«iS^^  V^\s\.  ^Sossk 
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astute  rcmarka  of  Mr.  White,  that  »geacj  may, 
under  the  new  ■yitem,  assume  a,  novel  form  in  which 
It  may  be  neceuar;  for  the  court  to  rccogniic  itj 
but,  as  a  rule,  and  I  do  not  feci  diapoied  to  mKke 
eiccptiana  Co  rulea  wiibout  aecing  very  clearly  that 
the  eiception  is  within  the  epirit  of  the  rule,— as 
>  rule  axcncy  to  bind  tbe  member,  would  be  agency 
to  cniivius  or  tn  pr[>eure  rules  on  hi«  behalf.  Sui^ 
actney  ia  not  proved  on  tlie  part  of  Handford. 
Ttiesc  are  the  circunii Lances  on  the  petitioner's  aide, 
accompaoicd  by  the  rcinnrkablo  fuec  of  10/.  being 
freely  paid  by  pereuiis  wlio,  wli:itever  interest  they 
may  take  in  the  election,  could  not  be  cipccted 
to  expend  lo  much  money  im  the  part  o(  even  a 
fuTouritc  candidate.  TliaC  is  a  case  affording,  it 
tppears  to  me,  a  considerable,  if  not  a  strong  in- 
ference that  Handford  must  linve  been  set  to  work 
to  do  this  by  some  agent  for  Mr.  Dnalow.  Now,  OD 
the  other  hand,  Ilandford  deuiea  attending  the 
commilteo  at  the  ^Vhite  Lion,  nn<\,  adniitting  lie 
leceived  various  circulars  reapcclinR  district  eoin- 
mittcei,  there  is  noChinic  to  outweigh  his  denial 
that  be  received  any  circular  afkijig  him  to  canvass 
«n  Ur.  Onilow'a  behalf.  He  says  he  was  not  set 
A  going  by  Mr.  Quittey  or  Mr.  Russell,  but  by 
Mrs.  Hughes,  on  thn  Btren[;lh  of  information 
gained  from  a  corporal  of  Engineer!.  Mrs.  Hughes 
conSrmed  this,  and  though  she  saw  Qniltey  and 
Bussetl  soon  after  tho  election,  nothing  passed 
between  them  respecting  the  election.  Ur.  Onaluw 
dented  recciviuR  Coraon's  letter  asking  for  bia 
expenses.  Mr.  Ituisell  and  Mr.  Quilley  did  the 
■ame.  That  is  a  summary  of  the  evidence  on  the 
one  aide  and  on  the  other,  and  there  are  coincidences 
■o  atrong  in  the  date  at  which  these  men  heard 
from  HandfonI  as  compared  with  the  date  of  Mr. 
Onslow's  letter,  and  there  ia  nn  improbability  su 
strong  thst  Mrs.  Hugbes  should  have  advanced 
that  10/.  out  of  her  own  |)ocket  under  the  circum- 
stances, that  it  is  exceedingly  difficult  to  believe 
that  the  transaction  could  hnve  been,  as  it  ia 
represented  to  have  been  by  Mra.  Hughes  and  hy 
Handford.  llut  whatever  that  difficulty  may  be, 
I  cannot  eiclade  from  my  mind  that,  whiie  upon 
the  one  hand  there  is  evidence  of  exceeding  strength 
in  support  of  tbe  petition,  upon  which  I  must  have 
Acted  had  not  those  witnesses  been  recalled  upon  the 
part  of  the  reapondent,  whitat  there  is  exceeding 
strength  in  the  probabilities  of  the  cose  in  support 
of  the  affirmative,  I  cannot  adopt  the  affirma- 
tive without  believing  that  at  least  two  persons 
have  been  guilty  of  perjury.  I  cannot  bring  my 
mind  to  that  conclusion.  I  must,  in  order  to  arrive 
at  the  affirmative  conclusion,  which  is  founded  upon 
ioference  only,  and  docs  not  depend  upon  Che  direct 
testimony  of  any  witness,  reject  die  positive  evi- 
dence of  two  persons.  I  muat  believe,  more  or  leas, 
that  at  least  two  other  persons,  certainly  one,  are 
coneemeJ  with  those  two  in  keeping  back  the  truth. 
I  am  strongly  impreaaed  with  this  case  as  one  moat 
proper  for  examination ;  and,  inasmuch  aa  the  peti- 
tion was  founded  upon  strong  prima  facie  grounds 
and  attended  with  rcaaonablc  and  probable  cause  foi 
pursuing  the  inquiry  to  a  termination,  I  cannot  visit 
the  jicticioners  with  costs.  Tlie  result  is,  that  I 
determine  that,  the  member  wliose  return  is  com- 
plained of  by  tbe  petition  was  duly  elected  and 
returned ;  secondly,  that  no  corrupt  practice  wa« 
proved  to  have  been  committed  by  or  with  Che 
knowledge  or  conaenC  of  any  candidate  aC  the 
election ;  thirdly,  tliat  upon  the  evidence  before  me 
U  does  not  appear  that  corrupt  practices  have,  nor 
have  I  reaaon  to  believe  thnC  corrupt  practices  have, 
eztenaively  prevailed  at  (he  election  ;  fourthly,  thai 
two  persona  named  Janiea  Coraon  (61)  and  John 
Glyon  (t)3)  whose  names  were  upon  the  register  for 
the  borough,  but  who  had  ceased  to  reside  in 
Ouildfonl,  were  iiidticed  to  vote  for  tlie  sittine 


member  by  a  promise  of  their  expenses  made  by 
Robert  William  Handford,  and  that  after  Ibeit 
ToCing  they  asked  and  received  from  him  in  pvr- 
luance  of  that  promise  each  o}.,  being  a  turn 
iiceeding  their  eii^enses,  respectively.  It  did  dM 
lOwever,  appear,  thnC  Ilandford  knew  of  tbe  eiceu, 
a  meant  corruptly  to  reward  them.  With  respect 
,0  costs,  I  must  order  thst  each  party  bear  and  pay 
their  own  costs  of  this  petition. 

Trtaling — fi'i'tisncz— Cou  itol  iactudtd  in  pariioiarL 
W/iert  a  ctut  it  openfd  at  me  ef  i^^ttalic  (rcMo^ 

and  not  a>  out  of  treating  an  inJiciibial  at  a  pari- 

ticttlar  himtt,  taidtiHX  of  the  preatdiKgt  at  a  artai* 

mtetini)  vhert  trtaling  u  aO^/td  to  hact  htai  airrutf 

on  will  be  adiiutud,  allhougA  ttt  Bunting  nun/  imt  ion 

beta  iacluded  ia  the  parliculart. 

Evidence  w«*  first  giveti  to  prove  tfaa  durjM 
of  treating.  One  of  the  witnesses  called  for  ttis 
purpose  WHS  Ebenc»»  Charles  Amea,  clerk  to  Mr. 
D.  M.  Stevens,  who  ia  a  solicitor  in  Qnildford,  sod 
secretary  to  the  Liberal  Begistration  Sodety,  and 
who  was  before  and  at  the  time  of  the  el<ctiaii.a 
kind  of  sub-agent  for  the  parish  of  Stoke,  on  Mr. 
Onslow's  behalf. 

The  witness  having  detailed  the  proceedings  al  . 
various  meetings  at  different  poblic-hoDsca  wbeR 
Creating  was  alleged  to  have  token  place,  was  then 
questioned  with  reapect  to  two  ineetiogs  at  a  public- 
house  called  the  Little  Jtdin,  which  took  place,  it 
appeared,  on  the  Stfa  Oct  and  the  11th  Sov.  le- 
apectively. 

Scayood,  Serjt.,  upon  this  objected  to  the  evident* 
□f  the  second  meeting  being  received,  on  tbe  gnDad 
that  tbe  mee^ng  was  not  included  in  thepMllcnlan. 

Malhta. — Our  particulars  appear  to  be  inaccante 
in  that  respect.  We  abonld  aslc  your  LordAip  for 
leave  to  amend. 

Sargood,  Serjt.— I  apprehend  that  will  pieclodt 
their  giving  evidence  of  the  meeting  on  the  lltk 
Nov.  at  this  moment,  unless  your  Lordship,  on  any 
application,  should  give  them  leave  to  amend-  At 
piesent  we  have  no  particulars  of  that  date. 

WiLLEB,  J. — I  do  not  think  I  ought  to  exdgdt 
the  evidence.  The  case  it  opened  as  a  cue  not  of 
treating  on  individual  at  a  particular  home,  but  it 
systematic  treating,  and  I  think  I  ought  to  Teca<* 
this  evidence  to  throw  lightjipon  what  was  done  it 
the  other  bouses. 

Sargood,  SerjL— If  youT  Lordship  laya  wa,  I 
should  not  urge  it  for  a  moment. 

WiLLSB,  J.— I  think  ao,  as  it  ii  a  qneatloa  <( 
motive,  and  this  may  throw  light  upon  tht 
character  of  the  treating  at  other  biMuea.  I  oa^ 
not  to  reject  iC. 

Sargood,  Sent — Then  I  am  quite  aatisfied  if  jtnt 
Lordship  thinks  so. 

WiLLBH,  J. — Do  not  suppose  I  say  for  a.  moDietL 
St  present,  that  the  case  at  the  other  booses  is  made 
out  at  alt.  This  may  by  and  bye  become  impoitaab 
and  it  is  better  to  admit  tho  evidence.  I  will  take 
a  note  that  you  have  objected. 

Sargood,  Serjt.— If  anything  should  turn  upon  it 
which  requires  time  to  answer,  that  will  do  jnslke. 
I  am  exceedingly  anxious  not  to  take  objecttoni  to 
exclude  evidence  except  where  it  appear*  t«be  nf 
obvious    duty  upon   the   particular  case   at   tbe 

WiLi-t^s,  J. — The  case  is  opened  as  a  cose  whick 
nust  be  established  oa  one  of  syatematic  treatiof 
or  noChin;;.  I  do  not  Chink  1  ought  to  exclude  spy 
[  Instance  of  treating. 
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Beo.  v.  Mabtxx  and  others  (Justices  of  Gloucestershire) ;  re  James.        [Q.  B. 


Briberif — Ecidence — Statement  made  to  a  third  person, 

WJiere  it  is  sourjht  to  prove  that  a  voter  has  made  a  state- 
ment of  his  having  been  bribed  to  a  third  person,  and 
it  is  intended  to  fie  the  consequences  of  the  bri1>ery 
upon  a  person  other  than  the  voter  himseI/\  the  evidence 
of  the  person  to  whom  the  statetnent  is  alleged  to  have 
been  made  cannot  be  received  until  the  voter  himself 
has  been  called  as  a  witness, 

Jane  Green  examined : 

I  keep  a  small  f^ocer's  shop  and  take  in  needlework.  I 
am  a  single  woman,  and  live  in  North-plaoe,  Stoke.  I  know 
a  person  of  the  name  of  Bellohambers.  I  recollect  patting 
up  some  bills  of  a  Mr.  Cubitt  in  my  window.  I  put  them 
up  on  the  2%h  Not.  While  I  was  engaged  in  putting  them 
up,  Bellchambera  passed  by,  and  I  called  to  him  to  come  to 
i»e.  Ho  is  a  baker,  and  I  asked  him  what  he  would  charge 
me  a  lesson  for  teaching  ma  to  make  French  bread. 

WiLLES,  J.—This  is  conTcrsation  with  Bell- 
chambers.  TliQ  course  with  reference  to  cases  of 
this  kind  has  been  to  allow  what  the  voter  has  said 
to  be  given  in  evidence  for  the  purpose  of  striking 
his  vole  oft  upon  a  scrutiny ;  but  the  contrary  is 
the  CAse  if  you  proceed  to  fix  anybody  else  with 
penal  cunsequencos.  I  ought  to  ask  yoa  here  (to 
Overend)  whether  you  are  going  to  call  BeU- 
chambers. 

Overend,  Q.  C. — ^Yes,  my  Lord. 

Examination  continued : 

When  I  asked  him  what  ho  would  charge  me  he  did  not 
answer.  I  said  I  8uppose<l  hd  wuuld  not  charge  me  so 
mnch  as  be  ch.arged  the  member.  By  the  member,  I  meant 
the  member  for  the  borough,  Mr.  Onslow. 

Sargooa^  Serjt. — ^Thero  is  a  great  deal  at  election 
times  uf  what  has  been  aptly  termed  by  one  of  the 
witnesses  chaff,  and  by  another  joking ;  and  if  every 
conversation  which  takes  place  between  a  couple  of 
tradespeople,  strangers  to  Mr.  Onslow,  id  this  sort 
of  manner  is  to  be  introduced,  one  hardly  knows 
how  to  call  it  evidence.  Your  Lordship  sees  that,  af  tor 
all,  the  question  substantially  is,  what  his  charge 
would  be  for  teaching  the  secret  of  making  French 
bread ;  the  innuendo  is,  I  suppose  you  would  not 
charge  me  so  much  as  yon  did  the  member,  and  the 
meaning  of  that  is  obvious ;  surely  the  rejoinder 
from  the  baker  would  hardly  be  etidence  against 
mnybody. 

WILLE9,  J. — I  think  we  ought  to  give  Mr. 
Overend  credit  for  knowing  that.  A  conversation 
with  Bellchambcrs  at  present  is,  properly  speaking, 
not  evidence,  because  Bellchambers's  statements 
are  offered,  not  for  the  purpose  of  disfranchising 
himself,  as  a  material  in  the  case  of  a  scrutiny  for 
atoildng  off  his  vote  simply,  but  they  are  offered 
for  the  purpose  of  defeating  the  election,  and  im- 
poeing  that  penalty,  if  not  some  further  penalty, 
npon  the  sitting  member.  Therefore  what  Bell- 
<»amber8  said  to  some  third  person  may  not  be 
given  in  evidence,  unless,  indeed,  Mr.  Overend 
■hoold  by-and-by  satisfy  me  that  Bellchambers  so 
coodncts  himself  in  the  box  that  he  is  entitled  to 
crocs-examine  him,  and  then  his  statements  to 
this  witness  might  be  given  in  evidence  for  the 
purpose  of  contnulicting  him.  But  I  understood 
joa  rather  to  acquiesce  when  I  said  just  now  that 
as  Mr.  Overend  undertook  to  call  Bellchambers,  as 
far  as  I  was  concerned,  I  should  not  object  to  this 
evidence  being  given  in  the  first  instance ;  but  if 
yoa  now  object  I  shall  say  that  this  evidence  is 
inadmissible  until  after  Bellchambers's  examination. 


]Ca«.  0a«.— yo£»  y. 


C0X7BT  OF  aUSEN'S  BENCH. 

Rw*i>jrt?d  by  T.  W.  Sauxdkrs  and  J.  Shobtt,  Esqb,, 
Barrl8ter»«t-Law. 

Friday^  Jan.  29. 

Reo.  r.  Martin  and  otubrs  (Justices  of 
Gloucestershire) ; 

i2s  JjLMES. 

Poor  law — Overseer  oj  the  poor — Bankruptcy  of— 
Deficiency  in  his  accounts — Recovery  of—l  ^  8  Vict, 
c,  101,  5.  32 ;  4^5  WilL  4,  c.  76,  «.  99. 

An  overseer  of  the  poor  is  discharged  by  his  bankruptcy 
from  a  cUbt  due  in  respect  of  a  sum  of  money  in  his 
hands  as  overseer  at  the  time  of  his  bankruptcy. 
Where,  therefore,  an  overseer  had  become  bankrupt, 
and  upon  the  auditing  of  his  accounts  there  was  found 
to  be  a  balance  against  him  ofS2l.  6s.  7d. : 

Held,  that  he  could  not  on  nonpayment  be  committed  to 
gaol  under  the  provisions  of  sect.  '62  of  the  7  {fS  Vict, 
c.  101,  and  sect.  99  o/*4  i-  6  VVilL  4,  c.  76. 

This  was  a  rule  calling  upon  T.  W.  C.  Martin,  Esq., 
and  others,  being  certain  justices  of  Gloucestershire, 
to  show  cause  why  they  should  not  issue  their 
warrant  to  commit  to  gaol  one  William  James. 

By  the  7  &  8  Vict.  c.  101  (Poor  Law  Amend- 
ment Act),  8.  32,  it  is  enacted  '*  That  it  shall  be 
lawful  for  the  said  commissioners  from  time  to  time 
by  order  under  their  hands  and  seals  to  combine  the 
parishes  and  unious  in  England  and  Wales  into 
districts  for  the  audit  of  accounts  .  .  .  and  the 
chairman  and  vice-chairniam  of  each  board  of 
guardians  constituted  under  the  first  recited  Act 
or  any  other  Act  .  .  .  shall  elect  at  the  time 
and  in  manner  to  be  prescribed  by  the  said  com- 
missioners a  person  to  be  the  auditor  of  the 
district  ...  .  and  every  auditor  appointed  for 
such  a  district  shall  have  full  power  to  examine, 
audit,  allow,  or  disallow  of  accounts,  and  of  items 
therein  relating  to  moneys  assessed  for  and  appli- 
cable to  the  relief  of  the  poor  of  all  parishes  and 
unions  within  his  district,  and  to  all  other  money 
applicable  to  such  relief;  and  such  auditor  shall 
charge  in  every  account  audited  by  him  the  amount 
of  any  deficiency  or  loss  incurred  by  the  negligence 
or  misconduct  of  any  person  accounting,  or  of  Any 
sum  for  which  any  such  person  is  accountable,  but 
not  brought  by  him  into  account  against  such 
person,  and  shall  certify  on  the  face  of  every  account 
audited  by  him  any  money,  books,  deeds,  papers, 
goods,  or  chattels  to  be  due  from  any  person ;  and 
when  any  such  auditor  has  so  certifi^  any  money, 
books,  deeds,  papers,  goods,  or  chattels  to  be  due 
from  any  person,  he  shall  forthwith  report  the  same 
to  the  said  commissioners,  and  the  person  from 
whom  any  money  is  so  certified  to  be  due,  shall, 
within  seven  days,  pay  or  cause  to  be  paid  such 
money  to  the  treasurer  of  the  guardians  of  the 
union  or  parish  if  there  be  any  such  treasurer  .  .  . 
and  all  moneys  so  certified  to  be  due  by  such 
auditor  shall  be  recoverable  as  so  certified  from  all 
or  any  of  the  persons  making  or  authorising  the 
illegal  payment  or  otherwise  answerable  for  such 
moneys,  and  shall  be  recovered  on  the  application  of 
such  auditor  ...  in  the  same  manner  as  penalties 
and  forfeitures  may  be  recovered  under  the  pro- 
visions of  the  said  first-recited  Act,"  &c. 

By  sect  99  of  the  4  &  5  WilL  4,  c.  76  (Poor  Law 
Amendment  Act)  it  is  enacted  **That  all  penalties 
and  forfeitures  by  this  Act  infiicted  or  authorised  to 
be  imposed  for  any  offence  against  the  same  shall, 
upon  proof  and  conviction  of  the  offenders  respec- 
tively before  any  two  justices  ...  be  le.^\ftd^ 
together  with  the  co^U  «X\«ii^'^<^>^^  Ss&ssc^^Stfs^ 
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convialion,  by  ditCrcss  and  lalc  of 
thu  ftnods  anil  chattels  of  the  offender  or  pcnon 
Unhle,  or  ordered  to  pay  the  BHme  respectively  by 
wiiimnt  under  the  bRiidB  of  the  justices  before 
whom  the  party  may  have  been  convicted.  .  .  . 
But  if  upon  the  return  of  snch  warrant  it  shall 
appear  that  no  sufficient  distress  can  bo  had  therc- 
uiHm.  that  it  shall  be  lawful  for  any  such  justices  as 
aforesaid  as  the  case  may  he,  and  they  are  hereby 
authorised  and  required  by  warrant  or  warrnnts 
under  their  hands,  to  cause  sucb  o Sender  or 
offetidcrs  to  be  committed  to  the  common  ^ol  or 
House  of  Correction  of  the  county,  riding  or  place 
where  the  offendcrshall  be  or  reside,  thereto  remain 
without  boil  or  maioprUe  for  any  term  not  exceed- 
ing three  calendar  months,  unless  such  penalties 
and  forfeitures  and  all  reasonable  char)iC8  attending 
the  same  shall  be  sooner  paid  and  satisfied  ;  and  the 
penalties  and  forfeitures,  when  so  levied,  shall  be 
paid  to  or  for  tlie  nse  of  the  parish  or  union  where 
such  offence  shall  have  been  committed  to  be 
applied  in  aid  of  the  poor  rate  of  such  parish  or 

By  an  order  of  the  Foor  Law  Commissioner*  the 
overseers  arc  to  submit,  within  forty  days  after  each 
of  the  following  days,  namely  Lady-day,  Mid- 
■unimer-day,  Michaelmaa-day,  and  Christmas-day. 
to  the  auditor  of  the  union,  a  distinct  account  and 
bnlance-shect  exhibiting  the  amount  collected  by 
them  and  the  amount  disbursed  by  them  during 
the  previous  quarter,  together  with  tho  proper 
Touchers  for  the  same- 
It  Appeared  that  one  William  James,  who  was 
an  overseer  of  a  pariah  in  Gloucestershire,  had 
become  a  bankrupt  and  obtained  his  certificate,  and 
hflvinfc  subsequently  presented  hia  account!  to  the 
auditor  it  was  found  that  there  was  a  balanceagainst 
him  of  $2K  Ca.  Id,  whereupon  upon  nonpayment  an 
application  was  made  to  justices  to  issue  their 
wnrrnnt  of  distress,  and  open  a  return  of  nullabona, 
tliey  were  again  applied  to  under  the  provisions  of 
sect.  33  of  tho  7  &  B  Vict.  c.  101,  to  issue  their 
warrant  of  commitment ;  but  the  said  justices,  being 
of  opinion  that  (he  bankruptcy  of  the  overseer  was 
a  sufficient  answer  to  the  application,  they  declined 
to  grant  it;   whereupon  the  present  rule  was  ob- 

Giinilliam  showed  cause.— This  is  merely  a  debt 
due  from  the  overseer,  and  although  by  virtue  of 
the  .12nd  section  of  the  7  &  S  Vict.  c.  101,  money 
due  in  such  a  <^ase  is  to  be  recovered  according  to 
the  provisions  in  sect.  03  of  the  4  4  5  Will.  4,  c.  7fi, 
apphcable  to  penalties  and  forfeitures,  tliat  provi- 
sion only  applies  to  cases  where  money  is  recoverable, 
and  does  nut  transfer  a  debt  into  a  penalty.  Here 
there  is  merely  a  balance  due,  and  there  is  no 
penalty ;  and  if  the  bankruptcy  relieved  the  over- 
Bi.-er  of  the  balance  due,  there  is  nothing  upon 
which  the  'JOth  section  can  operate.  There  is  no  evi- 
dence of  any  purloining  or  embezzling.  Had  there 
been  such  the  caie  would  have  come  within  sect.  i>7. 
The  case  of  A  v.  Turker,  5  Mau.  &  Sel.  ollA.  i« 
directly  in  point.  There  it  was  held  that  an  over- 
seer of  the  poor  is  discharged  by  his  bankruptcy 
and  certificate  from  a  debt  due  in  respect  of  a 
sum  of  money  in  his  hands  as  overseer  at  the  time 
of  his  bankruptcy.  The  case  of  Banrroft  v.  ilUM/, 
L.  Kep.  2  Q.  B.,  543  ;  Ifi  L.  T.  Rep.  N,  S.  B58,  will 
be  relied  upon  by  the  other  side,  where  a  party  who 
had  been  adjudicated  a  bankrupt  was  committed  to 
gaol  upon  disobedience  to  an  order  for  payment 
under  sect.  7  of  the  43  Eliz.  e.  2  of  3i.  a  week  fur 
the  sapport  of  his  mother.  But  in  that  case  the 
commitment  waa  Df^eld  upon  the  ground  that  It 
WM  for  the  disobedience  of  an  order  of  justices, 
tkBcfore  waa  an  offence.  He  referred  also  to 
A  r,  JUmmb, »  B.  A  C.  653. 


support  of  the  rule.— The  object  of  the 
Legislature  was  to  make  a  default  of  this  kind  a 
criminal  act  by  the  mode  it  has  pointed  out  for  the 
■ery  o(  the  money,  namely,  by  distre»l  and 
hnprisonmont.  [Cockbcrs,  C.  J.— Tlie  power  to 
commit  exists  where  there  is  a  debt  due ;  now  the 
balance  in  this  case  was  not  due,  because  it  wsi 
tinguislied  by  the  bankruptcy.  It  does  not  follow 
that  because  a  debt  ia  to  he  recovered  as  a  penalty, 
that  therefore  n  debt  is  to  be  considered  as  a  penalty.] 
The  nonpayment  of  the  debt  in  this  case  ihould  be 
treated  as  a  penalty :  the  32ud  section  of  the  T  4  S 
Vict.  c.  101  says  that  the  money  is  to  be  delivered 
over  within  seven  days  of  the  same  being  certified; 
and  every  breach  of  an  Act  of  Parliament  it  an 
indictable  offence. 

r,  C.  J.— Hii  is  perfectly  clear.  Tba 
Legislature  here  lioa  pointed  oat  how  the  money  it 
to  be  recovered,  namely,  by  summary  process,  but 
that  process  only  attaches  where  there  is  a  debt  doe. 
Now  hero  bankruptcy  has  intervened,  and  then  is 
therefore  no  debt  to  which  the  procesa  attaches. 

Mellor,  J. — I  am  of  the  same  opinion,  ili.  Jrif 
lis  in  his  ai^cumcnt  because  he  does  not  distiugnidi 
between  a  debt  and  an  offence.  Committal  ii  hj 
ly  of  punishment,  not  to  recover  the  money.  That 
s  at  the  root  of  the  whole  case.  It  would,  indeed, 
very  strange  to  make  the  party  a  criminal  wbea 
has  been  rendered  unable  to  pay  in  cwueqnencc 
his  bankruptcy. 

The  caae  I  think  ii 


Rule  duciargtJ  W tA  ct 


The  CossEiivATORg  op  the  Riteb  Traxes  r. 
The  Victoria  Station  and  riiu.ico  Sailwat 
CoMfAsr. 

Thanu*  Coiumrancy  Act  1667  (20  S,-  21  Viel.  c  147) 
—Landi  ClasKt  Vomolidatioit  Act  1P45  (S  Tirt. 
c  IS)  — The  riVtoni  Slalimi  and  Piuilica  iiailtal 
Act  1858  (21  i,-  23  VicL  c  exciii.\  u.  31,  33,  oW 
34 — llaHtrag  brid'jt  ottr  rietr  ThamCM. 

The  plaintlffi  icen  Ig  tiatate  made  Qtcnrrs  of  tlie  fia- 
hold  of  the  toil,  btd,  and/orahore  of  iht  nivr  T,  rilk 
poicerf  to  grant  luxicrt  I';  othtrt  to  trtct  aiul  noHMn 
ctrlain  i/itcijic  Korkt  tn  the  taid  rieer,  bul  trili  M 
aiithorilg  to  grant  a  liceace  to  build  a  briifyt  ottr  IL 
The  defendanli  H-ere  ly  a  lubttqieRt  Act  ttutkaritd 
to  build  a  bridge  over  the  rieer  T.,  Ut  irere  aotM 
roiiiDienre  the  bridge  until  lie  plan  of  the  lamt  liai 
leceiced  the  lerilltn  eomenl  of  the  plaintijfa,  s^iwi  If 
their  tecrelari/.  The  dtfexdants  submitted  etrtaa 
plans  to  Ihe  ;i/uii»ij/ii,  luuf  the  plaintiffs  in  tritii^ 
ligaed  bg  their  aecrelaig,  contented  to  than,  ichtm^m 
the  dfftadanle  entered  upon  the  bed  and  /amliirc  y 
tie  river  T.,  and  built  their  bridge  ia  canfonn^  l» 
the  taid  plans  ; 

Ueld,  that  the  roiaait  of  the  plainli^a  to  tit  pirn  Hi 
not  aiiio'int  to  a  Hcenre  to  the  defeiidaiili  to  rarer  i^ 
and  l.ih  l/ie  /..rtfhore  and  bed  of  Ihi  riitr  T-  mi 
that  the  plninli_lis  icere  entitled  nin/tr  the  LmA 
Clausii  Contoli'Uilioa  Aet  to  obtain  tomptuatif 
from  the  dv^ndanU. 

,    This  was  an  action  on  on  award,  under  tlie  badi 
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Clauses  Consolidation  Act,  of  compensation  for  the 
taking  and  injuriously  affecting  the  soil  and  bed  of 
the  river  Thames;  the  defendants  having  built  a 
bridge  over  the  river,  and  having,  for  that  purpose, 
sunk  piles  and  built  on  part  of  the  foreshore. 

The  first  count  of  the  declaration,  after  alleging 
that  the  defendants  had  taken  and  injuriously 
affected  the  land  of  the  plaintiffs,  and  that  the  de- 
fendants were  entitled  to  compensation,  and  that 
the  necessary  steps  under  the  Act  had  been  taken 
to  refer  the  question  of  compensation  to  arbitra- 
tion, set  forth  the  award  of  the  arbitrators,  award- 
ing the  plaintiffs  80/.  as  compensation,  and  averred 
nonpayment.  There  was  a  second  count,  claiming 
the  costs  of  the  arbitration  and  award. 

The  defendants,  in  their  first  plea,  denied  that 
the  portions  of  the  bed,  soil,  and  shore  of  the  said 
river  Thames,  in  the  declaration  mentioned,  were 
entered  upon,  or  taken,  or  injuriously  affected  by 
them,  or  that  the  plaintiffs  were  entitled  to  com- 
pensation, as  in  the  declaration  alleged.  For  a 
second  plea,  that  the  said  alleged  taking  and  in- 
juriously affecting  the  lands,  &c.,  of  the  plaintiffs 
consisted  in  the  making  by  the  defendants  of  a 
railway  crossing  the  said  river  Thames  by  means 
of  a  bridge  which  the  defendants  were  authorised 
to  make  and  erect  by  the  said  railway  Act  in  the 
declaration  mentioned,  and  in  making  and  placing 
in  certain  parts  of  the  bed  and  shore  of  the  said 
river  certain  works  and  supports  which  were  neces- 
sary for  the  construction  and  support  of  the  said 
bridge  and  authorised  by  the  said  Act.  The  plea 
then  went  on  to  allege  that,  before  the  said  works 
were  executed  or  commenced,  the  defendants  duly 
obtained  the  consent  and  permission  in  writing  of 
tlie  plaintiffs,  signed  by  their  secretary,  pursuant  to 
the  provisions  of  the  said  railway  Act,  and  of  the 
Thames  Conservancy  Act  1857  in  that  behalf,  for 
the  erection  by  the  defendants  of  the  said  works 
on  the  shore  and  in  the  bed  of  the  said  river ;  and 
the  defendants  in  all  respects  carried  out  the  said 
works  in  accordance  with  the  said  permission,  and 
not  otherwise.  The  plaintiffs  took  issue  on  both 
pleas,  and  demurred  to  the  second. 

By  20  &  21  Vict.  c.  U7,  s.  60,  the  soil,  bed,  and 
shores  of  the  river  Thames,  within  the  flux  and  re- 
flux of  the  tides,  which  had  been  the  estate  of  the 
Corporation  of  London,  or  of  the  Crown,  was  vested 
in  the  conservators.  By  sect.  52  the  powers  of  the 
Queen  and  of  the  Corporation  of  London  were  vested 
in  them.  By  sect.  53  the  conservators  were  em- 
powered to  grant  licences  to  the  owners  of  land 
fronting  the  river,  to  make  any  wharf,  quay,  &c.,  in 
front  of  his  land,  and  into  the  bed  of  the  said  river, 
on  payment  of  compensation.  By  sects.  56  and  57 
they  were  empowered  to  grant  licences  on  payment 
of  compensation,  for  formation  of  recesses  or  docks, 
and  also  piers  and  jetties.  Sect.  54  forba<le  the 
erection  of  any  embankment,  building,  or  work,  in 
or  upon  the  bed  or  shore  of  the  river,  or  the  driving 
of  any  piles  therein,  without  the  permission  of  the 
conservators.  By  sect.  58  the  consideration  for  such 
licences  shall  be  such  as  in  the  judgment  of  some 
competent  person  shall  be  the  true  or  fair  value 
thereof.  By  sect.  103  the  moneys  thus  received  by 
the  conservators  are  to  bo  accounted  for,  and  by 
sect.  104  one-third  of  such  moneys  is  to  be  paid  to 
the  Crown. 

21  &  22  Vict.  c.  cxviii.  (the  Victoria  Station  and 
Pimlico  Railway  Act  1858),  by  sect.  31,  forbade  the 
commencement  by  the  company  of  any  works  upon 
the  shore  of  the  river  Thames,  without  the  consent 
in  writing  of  the  conservators  of  the  river  Thames, 
signed  by  the  secretary  of  the  said  conservators. 
By  sect.  32  the  bridge  and  works  in  the  river 
Thames  were  to  be  executed  according  to  the  plan 
approved  by  the  conservators.  Sect.  34  forbade  the 
company  to  embank,  encroach  upon,  or  interfere 


with  any  part  of  the  soil  or  bod  of  the  river  Thames, 
or  the  shore  thereof,  except  according  to  the  plan 
last  hereinbefore  mentioned.  Sect.  'My  declared  that 
nothing  in  the  Act  was  to  prejudice  or  derogate  from 
the  estates,  rights,  interests,  liberties,  privileges,  or 
franchises  of  the  conservators  of  the  Thames,  or  to 
diminish  any  power,  authority,  or  jurisdiction 
which,  at  the  time  of  the  passing  of  the  Act,  the 
said  conservators  did  or  might  lawfully  claim,  use, 
or  exercise.  This  Act  incorporated  the  usual  clauses 
of  the  Lands  Clauses  Consolidation  Act  1845. 

The  defendants  duly  lodged  with  the  plaintiffs 
the  plans,  &c.,  of  their  proposed  bridge,  and  before 
they  commenced  their  works,  they  received  the 
following  letter  from  the  plaintiff's  secretary : 

Thames  Conservancy  Offices,  41,  Trinitj-Bquare,  Towcr-hiU. 

10th  Aiig.  1858. 

Sir, — Having  laid  yonr  letter  of  the  29th  July  last  before 
the  couservutors  of  the  river  Thames,  together  with  a  plan 
of  the  proposed  railway  bridge  over  the  Thames  for  the 
Victoria  Nation  and  Pimlico  Boilwaj  Ck>mxwiny,  I  am 
directed  to  inform  you  the  conservators  liave  ^ven  their 
approval  for  the  construction  of  the  bridge  as  purposed.— 
I  am.  Sir,  &c.,  E.  Bubstai.. 

Jno.  Fowler,  Esq., 

Victoria  Station  and  Pimlico  Railway  Company. 

After  receiving  this  letter,  the  defendants  built 
their  bridge  in  accordance  with  the  plans  they 
had  submitted  to  the  conservators.  The  piers  of 
the  bridge  were  built  on  the  bed  of  the  river, 
and  no  payment,  by  way  of  compensation,  was 
made  by  the  defendants  to  the  plaintiffs. 

On  these  facts  the  jury  found  a  verdict  for  the 
plaintiffs  for  the  amount  claimed,  with  leave  to  the 
defendants  to  move  generally  to  enter  a  nonsuit  or 
verdict  for  themselves.  A  rule  nisi  was  obtained 
accordingly,  against  which  (it  having  been  ar- 
ranged that  the  arguments  of  the  rule  and  the 
demurrer  should  be  taken  together). 

Prentice,  Q.  C.  (^Raymond  with  him)  now  showed 
cause. — The  defendants  having  built  their  bridge  on 
the  bed  and  foreshore  of  the  river  Thames  ought  to 
make  compensation  to  the  plaintiffs,  in  whom  the 
freehold  estate  in  the  bed,  &c.,  is  vested.  It  is 
obvious  that  they  have  "entered  upon,  taken,  or 
injuriously  affected**  the  lands  of  the  plaintiffs, 
within  the  meaning  of  the  Lands  Clauses  Consoli- 
dation Act  1845  (8  &  9  Vict.  c.  18).  The  letter  of 
the  plaintiffs*  secretary  could  not  be  regarded  in  any 
other  sense  than  as  the  consent  of  the  plaintiffs  to 
the  works  being  executed  by  the  defendants,  as  re- 
quired by  the  31st  section  of  the  defendants*  Act. 
A  freehold  estate  is  vested  in  the  conservators  by 
the  Act  of  Parliament,  and  by  sects.  53,  56,  and  57, 
they  are  expressly  authorised  to  demand  compensa- 
tion for  any  embankment  on  the  foreshore  of  the 
river,  or  any  piers  and  jetties  built  in  the  bed  of  the 
river.  The  conservators  have  not  waived  their 
right  to  compensation  by  the  approval  given  by 
them  to  the  defendants*  plans.  [SMiTn,  J.  cited 
the  Metropolitan  Board  of  Works  v.  The  Metro^ 
politan  Railway  Company,  19  L.  T.  llep.  N.  S.  10 ; 
L.  Rep.  3  C.  P.  G12.]  The  defendants  say,  first, 
that  the  plaintiffs  are  not  entitled  to  compen- 
sation ;  and  secondly,  that  they  were  bound 
to  give  a  licence.  The  plaintiffs  did  not  give  a 
licence ;  all  they  did  give  was  an  approval  of 
the  defendants*  plans  as  required  by  the  Act  of 
Parliament.  The  plaintiffs*  Act  requires  that  a 
licence  should  be  under  the  seal  of  the  plaintiffs. 

J.  Brown,  Q.  C.,  and  .7.  0.  Griffits,  lot  the 
defendants. — The  plaintiffs  had  no  [Xiwer  by  their 
Act  to  grant  a  licence  to  build  a  bridge  over 
the  river.  The  sections  in  their  Act  authoris- 
ing them  to  grant  licences  in  certain  cases  do  not 
apply  here,  and  the  licence  in  this  case  was  not 
given  under  the  plaintiffs*  A.QX,  'VV«k  ^^\r?cA'm\na 
Act  says  notbin^  «.\)0>i\.  coacK^TA^XASwv.    KJ^.  Sx  ^s8r* 
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amy  to  the  defendants  is,  "You  may  build  the 
bndge,  provided  you  get  the  consent  and  approba- 
tion of  the  conserrators."  The  plaintiffs  might 
hare  said,  "  We  will  give  you  our  consent,  but  you 
must  pay  for  it."  [Smith,  J. — ^Then  did  the  Legis- 
lature mean  that  the  conser^'ators  were  to  assess 
their  own  damages?]  This  was  an  unprofitable 
hereditament  to  the  plaintiffs.  The  Act  pfives  no 
property  in  the  soil  of  the  river  to  the  defendants. 
The  defendants'  Act  amounts  to  this,  that  if  the 
conser^-ators  gave  their  consent  to  the  bridge  thero 
should  be  an  end  of  it ;  if  the  conservators  had 
refused  their  consent  it  would  have  been  another 
question.  Again,  the  plaintiffs  ought  not  to  have 
proceeded  under  the  Lands  Clauses  Consolidation 
Act  1845,  for  that  Act  provides  for  cases  where 
lands  are  taken  otherwise  than  by  agreement,  and 
here  there  was  an  agreement.  The  letter  of  the 
plaintiffs'  secretary  would  be  sufficient  to  support 
a  plea  of  licence.  It  appears  on  the  record  that  the 
land  was  taken  by  the  defendants  under  the  Lands 
Clauses  Consolidation  Act  1845 ;  the  plaintiffs* 
case  then  turns  on  the  question.  Were  the  lands  so 
taken?  The  plaintiffs'  Act  contemplates,  first, 
licence ;  secondly,  permission.  By  the  55th  section 
of  the  Act  a  licence  under  seal  carries  the  right  to 
the  soil.  A  permission  need  not  be  under  seal.  All 
the  defendants  have  is  a  permission  to  plant  their 
piles,  &c.,  in  the  bed  of  the  river.  The  conservators 
ought  to  have  got  the  value  of  their  permission 
before  they  gave  it  The  consent  required  by  the 
defendants*  Act  was  the  same  as  the  consent  or 
permission  contemplated  in  the  plaintiffs'  Act. 

Ksatiko,  J.— This  rule  must  be  discharged.  The 
plaintiffs  bring  an  action  to  recover  compensation 
under  the  Lands  Clauses  Consolidation  Act  1845,  in 
respect  of  lands  taken  or  injuriously  affected  by  the 
defendants  within  the  meaning  of  the  Act.  The  plain- 
tiffs are  the  conservators  of  the  Thames,  and  by  their 
Act,  the  soil,  bed,  and  foreshore  of  the  river  Thames 
are  vested  in  them.  Moreover,  by  the  same  Act, 
certain  powers  are  given  to  the  plaintiffs  to  preserve 
the  navigation,  &c.,  on  the  river,  and  they  are  autho- 
rised to  grant  licences  to  erect  jetties,  piers,  &a,  and 
to  receive  sums  of  money  in  respect  of  the  same,  to 
be  fixed  by  a  certain  officer.  For  money  thus 
received,  they  have  to  account.  This  was  the  state 
of  the  case  when  the  defendants'  Act  passed.  By 
this  Act  the  defendants  were  authorised  to  make  a 
railway,  and  to  do  ihat,  which  the  plaintiffs  had  no 
power  to  authorise  them  to  do,  viz.,  build  a  bridge 
over  the  Tliames.  This  bridge  was  built  by  the 
defendants,  not  in  pursuance  of  any  leave  given  by 
the  plaintiffs,  but  by  virtue  of  the  authority  given 
to  the  defendants  by  their  Act.  But  this  Act  con- 
tains a  clause,  such  ns  is  usually  inserted  in  such 
Acts,  for  the  protection  of  a  navigable  river.  The 
company  was  not  to  commence  any  works  cm  the 
shore  or  bed  of  the  river  Thames  without  the 
consent,  in  writing,  of  the  conservators,  to  be  signed 
by  their  secretary.  That  is  to  say,  before  they 
commence  their  works,  the  mode  of  executing  them 
must  be  approved  by  the  conservators.  Acconlincly 
the  defendants  submitted  their  plans  to  the  plaintiffs, 
and  the  plaintiff :!i*  secretary  assented  to  them  in  the 
words  of  the  section.  But  it  is  contended  for  the 
defendants,  that  this  consent  amounts  to  a  licence 
to  take  the  land,  and  that  thus  the  plaintiffs  cannot 
be  entitled  to  compensation.  But  the  consent 
cannot  have  this  effect.  I  take  the  same  view 
of  this  consent  as  was  taken,  under  similar  cir- 
cumstances, by  M.  Smith,  J.,  in  The  Metropofitnn 
Board  of  Works  v.  The  Metropolitan  liui/tmi/  Com- 
pany, In  that  case  the  same  argument  was 
used.  Tlie  Metropolitan  Board  claimed  damages. 
The  defendantB*  answer  was,  "  Tou  are  not  entitled 
49  damageif  because  no  right  of  yours  \\as  \)QQii 


injured,  and,  if  it  has  been,  you  gave  us  ynur 
licence  and  consent."  Now,  the  section  of  the 
defendants'  Act  in  that  case  was  very  similar  to  the 
corresponding  section  in  the  present  case.  It  neces- 
sitated the  consent  of  the  plaintiffs  to  the  execution 
of  the  railway.  That  consent  was  obtained.  TIio 
majority  of  the  court  in  that  case  held  that  the 
plaintiffs  had  proved  no  right,  and  consequently 
were  entitled  to  no  compensation.  My  biothvr 
Smith,  holding  that  the  plaintiffs  hod  a  right,  which 
had  been  infringed,  was  obliged  to  dispose  of  the 
question,  whether  the  consent  which  had  bcon  given 
by  the  plaintiffs  disposed  of  the  right,  supposing 
that  right  to  have  existed.  **The  approval"  he 
said,  **is  not  a  voluntary  licence  by  the  board,  but 
a  condition  imposed  upon  the  railway  company.  It 
would  be  the  dutv  of  the  board  not  to  refuse  tlieir 
approval  of  the  plans,  if  at  the  time  they  appean-d 
to  afford  sufficient  security  for  their  own  work^ : 
but  such  approval,  so  given  in  compliance  with  tiie 
Act,  does  not,  as  it  seems  to  me,  carry  with  it  tbe 
consequence  of  a  voluntary  licence."  So  in  the 
present  case,  it  was  the  duty  of  the  plaiutiffs 
to  give  their  consent  to  the  works  proposed  by  the 
defendants,  if  they  were  satisfied  that  the  works 
were  such  as  uJght  be  properly  executed.  The 
fact  that  they  gave  their  consent  under  such  cir- 
cumstances cannot  interfere  with  their  right  M 
compensation.  By  the  plaintiffs*  Act  the  plaintiffs 
are  made  the  owners  of  the  soil  and  freehold  uf  the 
bed  of  the  river,  and  are  to  require  a  consideratioa 
if  they  give  up  any  part  of  the  lands  thus  vested  in 
them.  There  is  nothing  in  their  position  to  prevent 
them  claiming  compensation.  But  it  is  said  that 
they  have  not  parted  with  their  laud,  and  that  the 
award  sued  on  is  bad,  unless  it  bo  shown  that  tho 
plaintiffs  land  was  both  taken  and  injuriously 
affected.  Here,  however,  the  plaintiffs'  land  iias 
been  taken  and  injuriously  affected.  The  consent 
given  by  them  had  nothing  to  do  with  the  land,  and 
was  only  an  approval  of  the  nature  of  the  works. 
Why,  then,  should  not  the  plaintiffs  have  proceeded 
under  the  Lands  Clauses  Consolidation  Act  1{^4.')  'f 
It  is  incorporated  with  the  defendants*  Act.  The . 
plaintiffs  were  entitled  to  compensation,  and  took 
the  proper  mcKle  uf  obtaining  i  t.  As  to  the  demurrer, 
it  raises  precisely  the  same  question,  and  the  plain- 
tiffs are  entitled  to  judgment. 

M.  SmItii,  J. — ^I  am  of  the  same  opinion.  Tlie  de- 
fendants built  their  bridge  on  land  which  is  thi* 
undoubted  property  of  the  plaintiffs.  They  hare 
taken  land  for  piers,  and  this  bridge  was  b'uil:  no 
more  for  public  purposes  than  any  other.  I'ersor.s 
whose  property  is  taken  or  injuriously  affcK:;ed  br 
such  a  railway  must  be  compensated.  Tii-.*  con- 
servators, as  owners  of  the  bed,  foreshore,  aud  «il 
of  the  river  Thames,  seek  such  comiKNisatioc 
The  company  should  show  something  in  their  Act 
which  deprives  the  plaintiffs  of  compens.itioQ. 
They  have  failed  to  do  so.  The  Lands  Clauses 
Consolidation  Act  1845  is  incorporated,  with  th? 
defendants*  Act.  Taking  these  two  Acts  together, 
the  conservators  have  the  same  right  to  compensa- 
tion as  any  other  persons  wliose  lands  are  taken  for 
or  injuriously  affected  by  the  railway,  unless  ihev 
are  8i>ecially  excepted  by  tlie  defendants'  Act.  Mr. 
Brown  assumed  that  the  Iiind*w;is  valueless:  bit 
there  was  no  foundation  for  such  an  assumpiion. 
The  Act  under  which  the  conservators  arc  euiitleJ 
shows  that  the  land  was  thought  to  be  of  value. 
Power  is  given  by  the  Act  to  the  conservators  to 
grant  licences  for  the  erection  of  piers,  &a«  on  the 
bed  and  fi^reshore  of  the  river ;  but  this  power  is 
restricted  thus  far,  that  the  conservators  can  only 
grant  licences  on  receiving  compensation.  How  can 
it  be  contended  that  the  railway  company  need  not 
\  ^&v  l^^i  laovd^  vrUich,  if  it  had  been  taken  by  othertr 
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woiiM  liave  hail  to  be  paid  for  ?  But  then  It  w«* 
aaiil  tliatthe  land  was  taken  by  ngreemeat,  sod  was 
Bcanted  Erstuitouslj'  by  the  plaintiffB  to  the  do(en- 
dniita.  This  depends  on  tbe  coniitrnction  of  the 
3]sl  and  S-2tul  teclioiis  of  the  defendants'  Act. 
TJiese  clauKB  do  not  profess  to  affect  tbe  liability 
of  the  defendants  lo  moke  compenaation,  but  are 
inserted  simply  for  the  protection  of  tbe  public. 
Similar  clauses  arc  insected  in  all  Acts  in  which 
railway  companies  nre  authorised  to  cross  a  navi- 
gable river.  Tbe  conservators  have  a  double  cha- 
racter ;  they  arc  conaervaton  of  the  river  and  ovner 
of  it*  bed  and  foreshore.  In  the  latter  character 
they  are  entitled  to  compensation;  in  tho  former 
they  irere  by  the  Act  required  to  look  after  the 
river.  Then,  again,  it  is  contended  that  the  plain- 
tiffs ouglit  to  have  enforced  their  claim  to  compen- 
aatiun  at  the  time  they  nave  their  consent  to  the 
defendunt*'  plana.  But  thia  consent  had  nothing  to 
do  with  taking  the  land  or  paying  for  it ;  and  if  it 
was  contemplated  by  the  Legislature  that  any  com- 
pensation should  he  made  to  the  plaintiffs,  it  seems 
much  more  likely  that  the  Legislature  should  have 
left  it  to  be  settled  in  the  ordinary  way  and  not  in 
the  ditcrclion  of  the  plaintiffs.  The  defendants 
have  failed  to  satisfy  me,  and  this  rule  must  bo 
dischsTged. 

Breit,  .T.— It  is  contended  in  this  case  that  no 
comiieneation  is  due  to  the  plaintiffs,  and  that  the 
Lands  Clauses  Consolidation  Act  184S  does  not 
apply,  because  the  land  in  question  was  taken  by 
Bfireement.  Tbe  whole  error  of  the  defendants 
arises  from  their  not  distinguishing  between  the 
twofold  character  of  the  plaintiffs,  and  between 
their  consent  or  approval  of  the  plans  as  con- 
Bcrvfltors.  and  a  licence  to  take  the  land.  The 
conservators  are  the  owners  of  tlio  soil,  bed,  and 
foreshore  of  the  river  Thames,  under  an  Act  of 
Pariianient  ;  but  they  have  not  all  the  povrera 
ordinarily  possessed  by  landowners,  for  they  can 
only  give  licences  and  consents  to  others  to  use  the 
land  vested  in  them  by  the  Act.  But  in  this  ca'e 
there  is  no  question  aUiut  either  a  licence  or  a  con- 
sent, BO  that  the  Conservators  Act  has  nothing  to  do 
with  the  present  case.  Under  the  defendants'  Act 
the  railway  company  is  authorised  to  take  lands  for 
the  purposes  of  its  railway,  and  al«o  to  build  a 
bridge  over  the  rirer  Thames.  Among  the  lands 
which  the  defendants  were  authorised  to  take  was  a 
part  of  the  soil  of  tho  river  Thames,  which  by  the 
previous  Act  was  vested  in  the  plaintiffs.  In 
thuir  character  ns  landowners,  the  conservators 
stood  to  the  company  in  the  aame  relation  as  any 
other  landowners;  and  as  the  defendants  entered 
upon,  took,  and  injuriously  affected  lands  belonging 
to  the  plainliffs,  1  can  see  nothing  to  prevent  tbe 

EUintiffB  taking  the  same  steps  that  any  other 
Lndowner  would  take,  to  oblige  them  to  pay  com- 
pensation, liut  the  plaintiffs  have  another  character 
aa  conservaiurs  of  the  river  Tliames,  and  regard  is 
had  to  this  character  in  the  ;ilst  and  31iad  sections 
of  tbe  ilefendanls'  Act.  Tbe  letter  written  and 
signed  by  the  plaintiffs'  secretary  was  nothing  more 
than  an  approval  by  the  plaintiffs  (as  conservators 
of  the  river,  not  as  owners  of  its  bed)  of  the  proposed 
works  of  the  defendants ;  it  was  never  intended,  and 
I  cannnt  regard  it  as  a  consent  on  the  part  of  the 
plaintiffs,  to  tbe  taking  of  the  land  by  the  defen- 
dants. It  the  conservators  had  unreasonably  re- 
f  used  their  cimsent  to  (he  plant  of  the  defendants, 
tbcy  would  have  acted  improperly.  Tho  lands  in 
question  were  not  taken  by  consent ;  they  were 
then  taken  under  the  Act,  and  the  plaintiffa  have 
therefore  taken  the  proper  steps  to  obtain  com- 
*^^^  Utile  ditdtwged, 

Athoneyi :  W.  C.  BaU;  FladgaU,  Clarke,  and  Findi. 


BcporWdby  U.  W.  UcKellar.  Esq.,  BuTiiter-aC-I«w. 

Thumhs,  Fell.  4, 18C0, 

(Before  Keij.t,  C.  B.,  Ciiakhell.  B.,  Mellob,  J. 

PiGOTT,  B.,  Hansen,  J.,  and  Cigasdit,  B.) 


Slatulory  riglii  lo  lateral  tvpporl — Mttn^Utan  Bail- 
mij/  Act  1B54  (17  4"  18  Vicl.  c  ccixi.^—itttrtipolit 
Local  Uanaganeal  Acl  1855  (18  ^  I'J  Vicl.  c.  VM). 

Part  of  the  Fleet  leiaer  iccu  comlraeted  in  1835,  and 
veiled  bi)  Ike  Metropolis  Ijocal  Manageiaeat  Act  of 
that  year  in  the  plaintiffs.  At  a  diUa^ce  of  jiftdn 
ftet  Jram  the  bridiwork  of  this  pari  of  tlit  aemtr  (Jie 
■lejindaati  tubtegueitlly  coaatructed  lieir  railiBag, 
Kiuterpowers  proctikd  k/  the  ilifrtpolilan  Railtaay  Act 
185t,  the  plant  of  the  raituxn  having  been  dutg 
approved  of  by  the  plaintiffs.  Notidthstanding  that 
both  the  aeurer  and  roiliaai/  mremaile  loith  all  poiribh 
care  and  sound  inateiials,  the  seinage  leated  into  the 
railway  catting,  and  the  sewer  burtl.  In  an  action 
upon  ua  aviardof  the  amoanl  of  damagea  done  to  the 


the  plainlifft  had  not,  by  the  tevtral  italuta  rebiting 

to  IJie  canstmctioa  of  the  eeicer  and  railicaji,  acquiril 

ony  right  lo  the  lateral  support  qf  the  land  of  adjacent 

oicners,  and  that  the  plaintiff's  were  not  iajarioialf 

affected  by  the  Korka  qf  the  ilefendanU. 

This  was  a  special  case  argued  in  the  Court  of 

Common  Pleas  last  Trinity  Term.    Bovill,  U.  J., 

and  Bylei,  J.,  after  taking  time  to  consider,  con* 

curred  in   their  decision  for  the  defendants,  but 

M.  Smith,  J.,  the  only  other  member  of  the  court, 

dissented   from  the  opnion  of  the  majority,   and 

delivered  his  judgment  in  favour  of  the  pUiintiS*. 

The  special  case  and  the  judgments  of  the  court 

^low  are  fully ~   —       .,  _   . . 

and  L.  Rep.  8  C 

Sir  J.  B.  Karslake,  Q.  C.  (with  him  Raymond),  now 
a^ued  for  the  appellants,  Itie  plaintiffs,  against  the 
judgment  of  the  majority,  in  the  court  beluw. 

The  Solicilor-Gentral  (Sir  J.  D.  Coleridge,  Q.  C.) 
(with  him  Horace  Uoyd,  Q.  C),  for  the  respundenti, 
the  Railway  Company. 

Kelly,  C.  B. — We  are  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  affirmed.  The 
claim  of  the  plaintiffa  is  large,  amounting  to 
18,000^  and  costs,  for  tbe  damage  to  their  sewer 
by  reason  of  the  Metropolitan  Railway  Company 
having  excavated  and  dug  into  land  in  the  neigh- 
bourhood, and  thereby  having  caused  tbe  sewer  to 
burst  and  fall  to  pieces.  The  question  is  whether 
the  defendants  have  done  a  wrongful  act  so  as  to 
give  the  plaintiffs  a  claim  against  them,  Tho  de- 
fendants were  seized  in  fee  simple  of  the  land,  in  and 
upon  which  they  constructed  their  railway.  The 
case  finds  that  tbe  level  of  the  bottom  of  this  rail- 
way cutting  was  about  sixteen  feet  below  the  invert 
or  bottom  of  tho  sewer,  and  that  the  distance  of  the 
brickwork  of  the  sewer  to  tlic  back  of  the  railway 
wall  built  in  the  tunnel  or  cutting  was  about  fifteen 
feet.  As  the  earth  or  soil  was  excavated  from  the 
cutting,  every  precaution  was  taken  by  the  defen- 
dants, and  thowholeof  the  work  was  done  efficiently 
and  properly.  The  works,  however,  were  not  suffi- 
cient to  support  the  weight  of  the  sewer,  and  some 
subsidence  took  place,  followed  by  the  bursting  of 
the  aewer.  And  first  it  is  not  denied  that  the  rail- 
way company  were  entitled,  ta  ^aaJiA  '&o.«  vu^kh'bIv.'si. 
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to  the  soil,  and  if  the  plaintiffs  have  any  chiim  for 
the  amount  of  damage  done,  it  is  on  the  ground  that 
they  are  entitle- 1  to  lateral  support  for  their  sewer. 
The  plaintiffs  are  a  public  board,  having  no  interest 
themselves  in  the  public  proj>?rty  vested  in  them, 
but  they  are  empowered  by  several  Acts  of  Parlia- 
ment for  a  great  and  Important  purpose ;  under  the 
11  &  12  Vict.  0.  112,   they  constructed   this  sewer, 
and  the  question  is  whether  under  that  Act  they 
have  acquired  a  legal  right  to  the  support  of  the 
adjoining  or  n».Mj:hbouring  lands.  The  right  claimed 
would  be  an  (.asunient,  and  it  might  be  obtained  by 
an  Act  of  Parliament,  or  by  x^urchase  or  convey- 
ance.   It  is  contended  by  the  plaintiffs  that  this 
right  was  impliedly  conferred  by  the  statute.   They 
say  that  the  sewer  having  been  well  and  properly 
constructe*!  under  the  provisions  of  the  Act,  the 
right   to  sup]»o:t  immediately  arose  and  became 
vested  in  tiie  Ct)mmissioners  of  Sewers.    Let  us  see 
if  there  is  anything  in  the  Act  to  show  this.    Now 
this  would  devolve  upon  the  neighbouring  land- 
owners an  important  duty,  and  we  should  e.xpect  an 
express  provision  to  that  effect,  if  the  Legislature 
intended  to  create  it.    There  is,  however,  no  such 
express  provision,  and  it  is  only  argued  for  tlie 
plaintiffs  that  such  provision  must  be  implietl.    We 
find,  however,  tliat  there  is  a  special  provision  for 
the  purchase   of   such    an  easement    as  this    by 
the    Board,   by  which  they  might    have   paid    a 
price    and    ol'tained    a   conveyance.      What    are 
the    provisions  relating    to    this    matter    in  the 
Act?    The  main  sections  are  the  38th  and  tlie 
(55th.   By  the  former,  the  Commissioners  shall  repair 
the  sewers  vest c«l  in  them,  **  and  shall  cause  to  be 
made  such  sewers  and  works,  or  such  diversions  or 
alterations  of  sewers  and  works  as  may  be  neces- 
sary for  effectually  draining  the  area  within  the 
limits  of  the  commission,  and  shall  cause  any  banks 
or  defences  abutting  on  any  river,  stream,  canal  or 
watercourse,  to  be  raised,  strengthened,  or  altered, 
where  it  may  be  necessary  so  to  do,  for  effectually 
draining  or  protecting  from  lluods  or  inundation 
such  area;  and  it  shall  be  lawful  for  the  com- 
missioners to  carry  any  such  sewers  through,  across, 
or  under  any  turnpike-road,  or  any  street  or  place 
laid  out  as  or  intended  for  a  street,  or  through  or 
under  any  cellar  or  vault  which  may  be  under  the 
pavement  or  carriage-way  of   any  street,  and  (if 
upon  the  report  of  the  surveyor  it  should  appear  to 
be  necessary)  into,  through,  or  under  any  lands 
whatsoever,  making  compensation  for  any  damage 
done  thereby,  as  hereinafter  provided  ;  and  it  shall 
be  lawful  for  the  commissioners  from  time  to  time 
to  enlarge,  contract,  raise,  lower,  arch  over,  or  other- 
wise improve  or  alter  all  or  any  of  the  sewers, 
watercourses,  and  works  which  shall  be  from  time 
to  time  vested  in  them,  or  subject  to  their  order  and 
control,  and  to  discontinue,  close  up,  or  destroy  such 
of  them  as  they  may  deem  to  have  become  unneces- 
tary."  No  power  is  given  b}'  that  section  to  take  lands, 
tonly  to  make  and  alter  sewers,  paying  compen- 
1.1;  1 1    This  was  an  ancient  river,  called  the  Pleet- 
•^jtch,  and  probably  no  compensation  was  required 
in  turning  it  into  a  sewer.    This  section  contem- 
plates only  the  damage  done  directly  by  the  con- 
struction of  a  sewer,  it  d(x?s  not  relate  to  matters 
in  whicli  the  owners  of  adjacent  or  neighbouring 
lands  are  concerned.    Sect.  (><»  has  a  more  extensive 
application,  and  clearly  contemplates  that  lands 
may  bo  acquire. d  by  the  commissioners',  **  It  shall 
be  lawful  for  the  conmiissioners  to    purchase  by 
agreement,  or  to  take  on  lease  for  such  term  as  they 
may  think  lit,  any  land  which  may  be  necessary 
for  the  formation  or  protection  of  any  works  which 
the  commissioners  are  authorisinl  to  execute  under 
this  Act ;    also  any  ofUces   and   other    buildings, 
jania,   statlom^,   or   places   for  deposit  of    refuse, 
suiteiials,  aad  ihingSf  or  any  land  lor  1\\q  eiecU^vi 


and  formation  of  such  offices  and  other  buildings, 
yards,  stations,  cr  places  of  deposit ;   and  also  to 
contract  for  the  purchase,  removal,  or  abatemeo;  of 
any  mill-dams,  pond,  river,   bank,  wall,   loch,  or 
other  obstruction  to  the  flow  of  water,  whereby 
sewerage  or  drainage  is  interrupted  or  impeded,  and 
for  the  purchase  of  any  land,  or  any  right  or  case- 
ment in  or  over  any  land,  which  it  may  be  necessary 
or  expedient  to  purchase,  to  prevent  the  obstruc- 
tion of  sewage  or  drainage  within  the  limits  of  the 
commission."  The  plaintiffs,  therefore,  might  acquire 
land  necessary  for  the  formation  or  protection  of  their 
works,  but  how  were  they  to  acquire  it  ?  The  plaintiffs 
contended  that  as  by  the  38th  section  the  landowners 
are  entitled  to  compensation  for  the  making  of  the 
sewers,   so  by  the  GGth  section  a  similar  compen- 
sation is  conferred  for  tlie  casement  which  it  is 
necessary  or  expedient  for  the  plaintiffs  to  enjoy, 
notwithstanding  that  with  regard  to  such  an  ease- 
ment there  are  no  compulsory  powers,  but  the  board 
is  only  at  liberty  to  purchase  by  agreement :  the  con- 
tention   is,    therefore,    that    if    tliis   casement   i* 
necessary,  the  plaintiffs  might    take  it    without 
agreement  or  the  payment  of   a  price,  and  that 
power  is  conferred  by  the  inherent  effect  of  the  Act. 
But  in  order  to  support  this,  the  plaintiffs  must  say 
that  the  Act  contains  some  such  words  as  these: 
'•  The  board  shall  acquire  an  easement  or  a  right  to 
Lateral  support  on  cither  side  of  the  sewer  thus  con- 
structed, and  the  right  arises  on  tlic  completion  cf 
the  sewer."    How  can  we  interpellate  such  words  as 
tliese?    When  the  easement  is  necessary  its  pur- 
chase is  specially  provided  for,  and  we  cannot  be 
called  upon  to  provide  another  mode  of  acquiring 
it.    The  18  &  ID  Vict.  c.  120  was  passed  when  it 
was  contemplated   that   the  Metropolitan   Board 
of   Works,    to   whom    that    Act   transferred  the 
proi)erty    and    duties    of   the    Commissioners  of 
Sewers,     would   carry    out    underground    works 
of   prreater  magnitude,    and  in  the    lOoth    sectioa 
express  power  is    given  to  purchase  or  take  on 
lease  any    land,   right,    or   easement   which   the 
Board  may  deem  necessary.     There  is,  however 
no  right  to  lateral  support  created  by  this  Act,  and 
it  is  impossible  to  doubt  that  the  Legislature  con- 
sidered the  powers  sufficient  without  such  right  It 
was  said  that  damage  to  an  adjacent  owner  woold 
have  given  him  a  claim  for  compensation,  and  that 
this  was  only  a    similar   claim  for  compensation 
against  the  owner.    It  may  be  true  that  if  the  right 
to  lateral  support  had  been  purchased  by  and  c(hi* 
veyed  to  the  Board,  it  would  have  been  of  veiy 
little  consequence  or  value  to  the  owner  of  the 
adjacent  land,  if  it  did  not  interfere  with  the  land 
itself  ;  if,  however,  it  did  interfere,  the  right  mijdit 
be  of  considerable  value,  and  we  sliould  haztUy 
exi)cct  that  right  would  be  created  without  pur- 
chase, except  in  positive  terms.    Again,  can  it  be 
possible    that   a    railway  which   has   an    express 
right   to   construct   works,  and    carry    on    busi- 
ness, and  which    has  exercised    that    right   pro- 
perly, should  lose  the  right  by  implication  only? 
Certainly  not.     Under    these    circumstances,  we 
are  of  opinion  that  the  plaintiffs  had    no  right 
to  this    lateral    support   by   the    Act  of   Paiiia- 
ment,  and    in    order   to    have   obtained  such  s 
right  it  must  have  been  purchased  by  agreement 
under  the  ir)Oth  section  of  the  Act  of  1855.    Tw 
cases  have  been  cited  and  relied  on  by  the  plaintiffs : 
the  first  is  Ptttiward  v.  The  M(tro}H*liian  Bourd  fj 
Works,  10  C.  B.,  N.  S.,  489,  in  which  it  was  held 
that  the  making  of  compensation  was  an  obligation, 
and  not  a  condition  precedent.    But  the  nature  of 
the  damage  there  was  different    from  this;  the 
damage  alleged  was  that  the  plaintiff  was  prevented 
from  constructing  his  house.    That  was  a  direct 
damage  for  which  he  was   entitled   to   be  com- 
\  \)vivi^^\.^vSL«   ThQ  other  case  was  The  JSmlh  Lmdia 
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Railway  Company  v.  The  Metropolian  Board  of  Works, 
Johnson,  405,  the  effect  of  which  was  only  that  the 
powers  to  purchase  lands  and  casements  were  not 
restrictive  of  the  powers  to  enter  on  lands  and  to 
construct  sewers,  making  compensation,  but  an 
additional  power  given  to  the  commissioners  to  be 
exercised  according  to  their  discretion.  This,  how- 
ever, does  not  help  the  plaintiffs  here,  and  the 
result  of  the  statutes  and  cases  in  my  opinion  is 
that  the  plaintiffs  have  no  such  right  by  the  Act  to 
the  lateral  support  which  they  claim,  except  by 
agreement  and  purchase.  There  was  here  no  such 
purchase,  and  we  are  of  opinion  that  the  claim  is 
not  maintainable ;  the  decision,  therefore,  of  the 
majority  of  the  court  below  is  affirmed. 

Decision  affirmed. 

Attorney  for  plaintiffs,  W.  Wyhe  Smith. 

Attorneys  for  defendants,  BurdielU. 


CBOWN    CASES    BESERVED. 

Boported  by  Johx  Thompsos,  Esq.,  Barristcr-at-Law. 

Saturday y  Jan,  33,  1858. 

(Before  Bovill,  C.J.,  Ghannell,  B.,  Btles,  J., 
PiQOTT,  B.,  and  Lusu,  J.) 

Keg.  v.  John  Fibth. 

Larceny—Continmus  aci— 24  j-  25   Vict,  c.  96,  s.  6. 

Hy  means  of  a  secret  junction  pipe  with  the  main  a  mill 
was  supplied  with  yasy  which  did  not  pass  through  the 
metre,  and  which  was  consumed  without  being  paid 
for.     This  continued  to  be  done  for  some  years. 

Held  on  an  indictment  for  stealing  1000  cubic  feet  of 
gas,  the  entire  evidence  might  be  given,  as  there  was 
one  continuous  act  of  stealing  all  the  time. 

Case  reserved  for  the  opinion  of  this  Gourt  at  the 
the  Midsummer  Quarter  Sessions  of  the  Peace  for 
the  West  Riding  of  Yorkshire,  holden  by  adjourn- 
ment at  Wakefield,  on  the  17th  Aug.  1808. 

The  indictment  charged  the  prisoner  with  stealing 
1000  cubic  feet  of  carbonetted  hydrogen  gas,  the 
property  of  the  mayor,  aldermen,  and  burgesses  of 
the  borough  of  Halifax.  The  offence  was  alleged  to 
have  been  committed  on  the  30th  April  18GG. 

On  the  evidence  for  the  prosecution  it  appeared 
that  the  corporation  of  Halifax  are  the  owners  of 
the  gas  works  within  the  borough,  and  that  a  firm  of 
Samuel  and  John  Firth,  worsted  manufacturers, 
had  for  some  years  been  the  occupiers  of  Lily  Lane 
Mill,  in  Halifax,  which  was  lighted  with  gas,  sup- 
plied by  the  corporation  by  meter ;  that  John  Firth 
died  some  years  ago,  his  brother  Samuel  carrying 
on  the  business  under  the  old  name  until  his  death, 
-which  took  place  on  the  21st  March  1868; 
that  the  prisoner  was  the  son  of  the  said  Samuel 
Pirth,  and  though  not  a  partner  was  employed  by 
his  father,  and  took  an  active  part  in  the  manage- 
ment of  the  business. 

Thomas  Hanson  Schofield,  the  sub-manager  of 
the  gas  works,  stated — 

That  he  went  to  Idly  Lane  MiU  on  the  27th  of  FehruAiy, 
180S.  There  were  two  meters  in  the  mill,  which  witness 
filled  with  water,  and  turned  off  the  taps  bo  that  no  gas 
cotild  ixtBS  through  either  of  them.  He  then  went  to  the 
north>east  comer  of  the  mill  outside  and  bored  to  the  main, 
and  there  found  a  junction  of  a  lead  pipe  with  the  main. 
lYitness  then  went  to  the  firing-up  place  to  which  he  had 
trmced  the  pipe,  and  to  several  other  rooms  in  the  wiill, 
when  he  lighted  the  gas,  which  Dumt  freely.  In  all*  witness 
liffhted  82  jeta,  none  of  the  gas  supplying  which  passed 
tbzoogh  either  of  the  meters,  but  through  the  pipe  above- 
aoentioned,  as  inserted  in  the  main  at  the  north-east  corner 
of  the  miU,  but  this  pipe  would  not  supply  82  jets  burning 
at  the  same  time.  It  would  supply  at  nine-t^ths,  or  day 
pressure  about  20  lights,  and  at  twenty-fivo-tenths,  or  night 
pressure,  about  30  bat4s'-wlns?  lights ;  each  burning  about 
live  feet  an  hour  they  would  together  consume  atK>ut  100 
toet  psrhonr. 


William  Jagger,  formerly  engine-tenter  at  Lily 
Lane  Mill, — 

Had  charge  of  the  engine  and  boiler  there,  between  10  and 
11  years.  He  left  Firth's  service  on  the  Ist  of  August, 
1867.  There  were  gas-lights  in  the  boiler  and  engine-house 
when  he  went  to  Lily  Lane  Mill— one  in  the  boiler-hoiise 
and  three  in  the  engine-house.  After  he  had  bicn  there 
some  time  thoy  hod  other  two  lights  in  the  cnKino-bouso^ 
which  were  fancjr  brackets,  and  also  one  more  light  in  the 
crank-hole,  one  in  the  cistern-place,  also  two  more  on  the 
top  of  the  boiler.  When  witness  hod  been  at  the  mill  somo 
three  or  four  years  gas  ceased  to  come,  upon  which  he  moile 
complaint  cither  to  Mr.  Samuel  Firth  or  the  prisoner,  but 
cannot  say  which  ;  and  in  consequence  of  the  orders  given 
him  by  the  persou  to  whom  he  made  complaint,  witness 
and  another  man  dug  up  the  earth,  from  where  the  junction 
pipe  with  the  main  at  the  north-east  comer  above-men- 
tioned commences,  to  underneath  the  engine-house  8tei>s. 
They  found  a  pipe  buried  in  the  earth,  and  there  were  holes 
in  it  and  water.  They  took  up  the  pipe  the  whole  length,  and 
plugged  the  hole  in  the  main,  replaced  the  pipes  tLat 
were  good  and  where  the  pipes  were  bad  they  i>ut 
fresh  ones  in  their  stead.    Both  Samuel  Firth  and  the 

"Isoior  »7e  e  I  «  nt  when  they  were  doing  the  work,  and 
saw  them  do  it.  It  was  about  tluree  vears  after  witness  had 
entered  the  Krths*  service.  The  last  time  witness  did 
anprthing  to  the  yipe  was  about  two  years  ago,  when 
prisoner  ordered  witness  to  take  up  the  jimction  pii)e  in 
order  to  get  the  water  out.  Witness  took  the  water  out  of 
the  pipe  more  than  once,  but  he  could  not  tell  by  whose 
orders.  The  lights  in  the  engine-house  and  boiler-house 
burned  until  witness  left,  except  when  the  water  was  in  the 
pipe.  Witness  remembers  the  combing  machine  being  put 
up  about  April  1866.  George  Watson  was  employed  in  Jit- 
ting-up  the  gas  for  it.  Prisoner  told  witness  that  if  he, 
prisoner,  was  not  there  by  nine  in  the  morning,  he  was  to 
tell  George  Watson,  the  plumber,  that  he  was  to  couple  the 
pipes  required  for  the  combing  machine  to  the  pipe  ut  the 
back  side  of  the  boiler-house  that  supplied  witness.  Witness 
told  Watson  what  prisoner  had  omered  him  to  say,  and 
Watson  did  as  he  was  ordered.  Ait«r  this  the  combing 
machine  was  supplied  with  ^as,  and  continued  so  until 
witness  left.  The  gas  in  the  imll  was  shut  off  at  six  o'clock, 
at  night,  when  the  hands  leftoff.  Thomas  Lee  shut  it  off. 
The  custom  was  for  the  spinners  each  to  turn  off  his  own 
light,  and  Lee  turned  it  off  at  the  meter.  Witness  could 
always  light  his  burner  without  turning  any  tap  except  the 
one  at  the  burner ;  he  had  not  to  go  to  any  meter.  He  had 
many  times  been  in  the  combing-room  in  the  middle  of  the 
day,  and  hod  seen  the  gas  jets  burning. 

Simeon  Ashworth  stated  that  he  was  employed  to 
superintend  the  putting-up  of  the  combing  machine 
at  Lily-lane  Mill  in  April  1866,  and  remained  there 
eight  or  nine  months.  Qas  was  burnt  daily  all  the 
time  witness  was  there,  when  the  machine  was 
running.    It  was  lighted  all  day  lorn;. 

Thomas  Malkin  stated  that  he  went  to  Lily-lane 
Mill  in  the  spring  of  1866,  that  gas  was  constantly 
burning  during  the  day  in  the  combing-room,  and 
that  he  sometimes  lit  the  gas.  On  cross-examina- 
tion, witness  said  that  the  Firths  were  then  working 
on  short  time. 

At  the  close  of  the  case  for  the  prosecution,  it 
was  objected  by  the  prisoner's  counsel  that,  if  the 
taking  of  the  gas  under  the  circumstances  stated 
amounted  to  larceny,  the  case  for  the  prosecution 
proved  a  separate  and  distinct  act  of  larceny  com- 
mitted almost  daily  during  a  period  of  several  years. 
That  the  prisoner  could  not  be  called  on  to  answer 
such  a  case  on  one  indictment,  and  that  the  prose- 
cution must  confine  their  evidence  to,  and  the  case 
go  to  the  jury  on  one  or  on  any  number  of  separate 
takings  of  the  gas  not  exceeding  three,  by  or  under 
the  orders  of  the  prisoner,  within  a  period  of  six 
calendar  months  from  the  first  to  the  last  of  such 
takings. 

I  overruled  the  objection,  but  reserved  the  point 
for  the  Court  of  Criminal  Appeal,  and  after 
evidence  had  been  given  on  behalf  of  the  prisoner, 
the  case  was  left  to  the  jury,  and  the  prisoner  was 
convicted  and  liberated  on  bail. 

The  opinion  of  the  Court  is  requested  whether  the 
conviction,  under  the  circumstances  above  stated,  is 
according  to  law. 

J.  G.  Smtth,  Chairman 

The  following  sections  of  the  Larceny  Act  (24  & 
25  Vict.  c.  96)  were  referred  to  intJbkA  ^^>axv^  VkV^^^ 
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C.  Ca8.  R.J 


Reg.  r.  John  Firth. 


[a  Cas.  r. 


Sect.  5  enacts:  *'It  shall  be  lawfal  to  insert 
several  counts  in  the  same  indictment,  against  the 
same  person  fur  any  number  of  distinct  acts  of 
stealing,  not  exceeding  three,  which  may  have  been 
committed  by  him  against  the  same  person  within 
the  space  of  six  months  from  the  first  to  the  last  of 
such  acts,  and  to  proceed  thereon  for  all  or  any  of 
them." 

Sect.  G  enacts :  *•  If  upon  the  trial  of  any  indict- 
ment fur  larceny  it  shall  appear  that  the  property 
alleged  in  such  indictment  to  have  been  stolen  at 
one  time  was  taken  at  different  times,  the  prosecutor 
shall  not  by  reason  thereof  Iw  required  to  elect  upon 
which  taking  he  will  proceed,  unless  it  shall  api^ear 
that  there  were  more  than  three  takings,  or  that 
more  than  the  space  of  six  months  elapsed  be- 
tween the  first  and  the  last  of  such  takings;  and 
in  either  of  such  last-mentioned  cases  the  prosecutor 
sliall  be  required  to  elect  to  proceed  for  such 
number  of  takings,  not  exceeding  three,  as  appears 
to  have  taken  place  within  the  period  of  six 
months  from  the  first  to  the  last  of  such  takings." 

Manisty,  Q.  C.  (Serjt.  Tindal  A  tkinson  and  Forbes 
with  him)  for  the  prisoner. — The  conviction  cannot 
be  sustainefl.  Upon  the  facts,  each  day's  taking  of 
the  gas  was  a  distinct  act  of  larceny.  The  gas  in 
the  mill  was  turned  off  every  night,  and  turned  on 
every  morning.  [I'lr.orr,  B.— The  stealing  of  the 
gas  does  not  consisst  in  turning  on  the  gas  in  the 
mill,  but  in  laying  the  secret  junction  piixj  under- 
ground on  to  the  main.]  Under  sect.  G  of  24  &  L>5 
Vict.  c.  IMJ,  the  protiecution  was  bound  to  elect  to 
proceed  for  such  number  of  takings,  not  exceeding 
three,  as  api>eared  to  have  taken  place  within  six 
months  from  the  first  to  the  last  of  such  taking:?. 
[BvLES,  J. — The  entire  evidence  was  admissible  to 
show  the  felonious  intent.  Lusii,  J.— If  the  prose- 
cution had  ek'Ctetl  to  proceed  for  the  stealing  on 
any  given  day,  it  would  not  have  shut  out  one  iota 
of  the  evidence.]  The  prosecutors  must  specify  the 
three  larcenies  on  which  they  elect  to  proceed  in 
order  that  the  prisoner  may  not  be  tried  a  second 
time  for  them.  Here  the  act  was  not  continuous, 
the  gas  was  turned  off  at  nights  and  on  Sundays. 
[BoviLL,  C.  J. — There  was  always  some  gas  in  the 
secret  junction  pipe.  There  was  always  stealinjj: 
therefore  from  the  main.]  That  i?  confounding  the 
means  of  stealing  with  the  steiding.  Besides  the 
gas  is  made  from  day  to  day,  and  how  could  there 
be  a  continut)Us  stealing  for  years  of  a  thing  not  in 
existence  all  the  time.  [Bovill.  C.  J.  referred  to 
/if//,  v.  JUttwUih\  2  Car.  &  Iv.]  The  I'l  &  I'o  Vict. 
c.  yO,  8.  (i,  was  not  then  in  existence. 

Maukf  Q.  C.  {IluhiKtij  with  him),  for  the  prosocu- 
tipn. — The  conviction  was  right.  The  indictment 
ciiarges  the  pri>uner  with  stealing  1000  feet  of  gn-*, 
and  ill  order  tu  show  the  guilty  intent  it  was  com- 
petent to  the  prosecution  to  show  acts  done  by  the 
prisoner  of  a  kindred  nature  preceding  or  succeeding 
the  specific  act  charged,  and  therefore  the  whole  of 
the  evidence  was  admissible  for  that  xmrpose.  If 
the  evidence  showed  one  continuous  act  of  stealing 
on  the  part  of  the  prisoner  he  cannot  be  indicted 
again.  The  secret  pipe  was  fastened  on  the  main, 
ar.d  there  was  nothing  to  prevent  gas  continually 
llowing  into  it.  There  was  always  gas  in  that  pipe 
whieh  was  in  the  i)risoner'8  possession.  In  Rex.  v. 
A7//>.  (;  B.  &  C.  loj,  it  wjis  held  that  where  several 
felonies  are  so  connected  together  as  to  form  i>art  of 
one  entire  transaction,  evidence  of  all  may  be  given 
t>  prove  a  partv  guilty  of  one. 
llix  v.  WijUr,  1  N.  K.  22. 

BoviLL,  C.  J.— Wo  are  all  of  opinion  that  the 

£»;i2 Fiction  is  right  and  should  be  affirmed.    If  the 

o.yectiou  were  to  be  strictly  considered  aa  it  is  «UUd 


in  the  c^ase,  viz.,  '-  that  the  case  for  the  proseca- 
tion  proved  a  separate  and  distinct  act  of  lazceoj 
committed    almost  daily   for   several   years,  and 
that   the   prisoner   could    not    be    called   on    to 
answer  such  a  case  on  one   indictment,  and  that 
the  prosecution  must  confine  their  evidence  to.  and 
the  case  go  to  the  jury  on,  one  or  nny  number  of 
separate  takings  of  the  gas  not  exceeding  three, 
within  a  period  of  six  calendar  months  from  the  first 
to  the  last  of  such  takings  ;*'  and  if  the  prisoner's 
case  had  rested  on  that  ground,  it  is  manifest  that 
the  objection  was  wrong,  and  that  the  prosecution 
was  not  bound  to  confine  the  evidence  in  support  of 
it  to  those  limits ;   but  after  the  statement  uf  Mr. 
Serjt.  Atkinson  this  court  will  deal  with  it  as  if  the 
objection  had  been  that  the  prosecution  was  bound 
to  eleet  to  proceed  for  such  number  of  takings,  not 
exceeding  three,  as  should  appear  to  hare  taken 
place  within  the  period  of  six  months  from  the  first 
to  the  last  of  such  takings.    So  looking  at  it,  the 
first  question  that  arises  is  whether  the  evideooe 
proved  a  series  of  acts  of  larceny  during  the  several 
years  the  pipe  was  open,  and  used  or  one  continaooi 
act  of  larceny  ?    Before  the  24  &  25  Vict.  c.  9G,  s.  S, 
there  must  have  been  a  separate  indictment  for  each 
distinct  act  of  larceny,  but  that  section  enables  the 
prosecution  to  insert  several  counts  in   the  same 
indictment  against  the  same  person,  for  any  number 
of  distinct  acts  of   stealing   not  exceeding  three 
which  may  have  been  committed  within  the  spsoe 
of   six    months,    from  the  first    to    the    last   of 
such   acts,    and    to   proceed    thereon   for   all  or 
any   of   them.     The  same  rule    of    constrnctioa 
as    before   the    statute    must    govern    the   ques- 
tion   whether  the    evidence    shows    separate  and 
distinct  acts  of  larceny,  or  one  continuous  act  of 
larceny.    Before  sect.  0  can  apply  to  a  case,  it  must 
be  established  that  the  takings  were  at  different 
times,  and  so  distinct  that  the  court  couUl  calcidste 
that  the  three  relied  on  were  within  the  period  of 
six  months  from  the  first  to  the  hist  of  tl&e  three. 
If  there  was  anything  like  a  continuous  t iking,  the 
whole  of  the  evidence  was  given  ;  and  it  v.  as  treated 
as  one  act  of  stealing,  as  in  licff.  v.  ZJ/jas-iiV.    The 
statute  does  not  alter  the  application  of  the  lav 
with  regard  to  the  nature  of  the  act  of  larceny.  In 
lierj,  v.  BUaidalc  tlie  prisoner,  the  lessee  of  a  coal 
mine,  was  indicted  for  stealing  coal  from  the  mhie 
of  II.  J.  Gunning.    It  appeared  that  the  prisoner 
had  from  the  shaft  opene<l  to  work  his  mine  carried 
on  extensive  workings  of  coal  by  means  of  levels, 
drift    ways,   tunnels,    cuttings,    and    drains,    and 
thereby  got  coal  belonging  to  about  forty  different 
proprietors  without  their  sanction  or  knowk-Jge. 
and    had    thus    unlawfully  possessed    himself    of 
lO.OOO/.  worth  of  coal  of  other  persons.     Upon  thc*e 
facts  being  stated,  the  prisoner's  counsel  objected 
that  it  was  not  competent  for  the  prosecution  to 
proceed  under  the  indictment  for  felonici^  *o  dl«- 
tinct ;  that  each  separate  severance  and  removal  of 
coal  was  a  separate  and  distinct  felon\-.     Erie.  J. 
said  :  **  The  question  is  whether  such  a  case  as  thi# 
is  one  entire  transaction  ?    It  may   be   that  t!ie 
making  a  level,  a  tunnel,  a  drain,  and  a  cntti:i^ 
may  be  all  necessary  in  order  to  take  particjltf 
coal :  if  so,  all  would,  I  think,  be  part  of  one  trans- 
action, anil   might  properlj'  be  given   in  evider.i'e. 
I  cannot  interfere  at  present."    The  evidence  for 
the  prosecution  was  then  given.     It  extended  to  all 
the  operatiohs  mentioned  in  the  opening  of  the  ca«e 
—to  the  getting  of  coal  continuously  during  more 
than  four  years,  to  the  operations  conducted  by  dif- 
ferent underlookers  and  by  many  different  workmen 
and  to  coals  taken  from  the  coal-fields  of  thirty  or 
forty  different  owners.    On  the  case  for  the  prois- 
cution  being  closed,  the  defendant's  counsel  asked 
that  the  prosecution  might  elect  upon  which  c!iar^ 
\\i<&  "{{QxAd  ^  to  the  jury,  but  Erie,  J^  refined  to 


MAGI6TBATEB'  CASES. 

Be  AH  Elbctiok  Pbtitiok.      Thb  Siockport  Pbtitiomb.  [Jddoes'  Ch. 


.™ B  I'lte  gelling  -up  »  brief.    That  Bingle  fact  to 

quite  Bufflcient  to  accouni  for  the  ullegcil  ineffi- 
ciencj  of  tlie  committees.  I  must  insist  tliat  every 
brief  in  trials  of  petitions  before  me  be  jcot  up  u 
fully  Bin!  vith  the  asmo  cure  ss  nt  Niai  Piiu*  in  an 
fur  conspiracy.  If  I  Und  that  in  nny  caw 
this  is  not  done  I  will  not  give  the  petitioner  hU 
coste.  I  beliere  tliat  in  election  petitions  it  has  been 
ihuught  that  it  is  not  necessary  tu  get  up  a  brief  U 
all. 


THE  STOCKPORT  PETITIONS. 

Jan.  25  nnif  30,  and  Feb.  8,  ISliil. 

Ekclion  petilioR^AppUcation  to  aithdraxB~Mem<uial 

bt)  titaoTi — Practice — Cash. 
AJfidaoiU  uiere  oHiilt  by  pelUioaers  and  rtnxintUnia  lliat 

to  the  bat  of  tliiir  lafornialioB,  knoaledgt,  aHilbelitJ, 

the  ujilhib-awal  of  a  pttilioa  VMS  not  the  result  of  any 

corrupt  arran^ment,  or  in  consideration  iff  the  witb- 

drawal  of  any  other  petition : 
Jltld,  that  thejadr/e  icai  bound  to  eiprest  his  opinion  I'a 

acrmdance    ui'fA  t/iete  aj/idavitt,   and  albjai  (he  with' 

dranxtloj  the  petitiont, 
Sererat  hundred  e/eetort  memorialind  the  j'uhjt  aijnintt 

tJie  tcithilraicat  of  the  petitions,  bvt  did  itut  apjnar  or 

ask  to  be  sabsiiiitted for  iht  petitioners ; 
Held,  that  under  such  circumstances  tie  nuaiuirial  mutt 

be  dieregarded;  and 
Held  alio,  that  the  petitioners  mast  paf  the  rtiits  of  the 

rtipondenls,  and  that  the  judge  had  no  diacrttion  in 

the  matler. 

This  yra»  an  application  to  withdraw  the  petition* 
in  two  cases ;  first  Bal/am  and  another  (pots.)  T. 
Tipping  (resp.)  ;  and  the  second,  WatCon  and  iinotker 
(pets.)  V.  Smith  (resp.) 

H.  James  appeared  aa  counsel  for  the  petitioner* 
in  the  first  ca^e,  and  Al'lntifre  for  Mr.  Tipping.  In 
tlie  second  M'Intgre  was  for  the  petitioners,  and 
II.  Joints  ita  Mr,  Smith. 

The  natter  first  came  before  a  judge  at  chamber* 
oa  the  25th  Jan.,  when  he  made  the  following;  order: 

"Upon  hearing  counsel  for  the  petitioners,  and 
upon  reading  the  affidavits  of  Edward  Reddish  and 
John  Slater,  I  do  order  that  the  application  for 
leave  to  witidraw  the  petition  herein  be  heard  at 
the  Judges'  Chambers,  Serjeants'-inn,  London,  on 
Saturday,  30th  Jan.  insL-mt,  at  eleven  o'clock, 
before  a  judge  there.  Notice  of  this  order  to  be 
given  to  the  respondent's  agent  and  to  the  mayor  of 
Stockport,  and  to  be  published  by  the  mayor  of  the 
said  borongh  and  b^  the  pPlitionen  in  some  newt- 
paper   circulating   in    Stockport   in    the    present 

The  affltbmts  referred  to  proved  the  Elinit  of 
the  petition  for  leave  to  u-iUidraw,  and  Ihe  service 
upon  the  respondent's  nii^nts. 

The  parties  appeared  before  the  judge  on  thoSOtb 

II.  James  said  the  evidence  had  been  laid  iicforo 
him  in  Che  early  part  of  January,  and  Mr.  Serjeant 
Ballantinc  had  ^iveo  a  joint  opinion  with  iiimself 
that  the  evidence  was  insufficient.  Tiiu  notice 
required  by  the  slatute  had  ticen  given  to  the 
respondent's  agent  and  the  returning  officer,  and  it 
had  been  duly  pabliahed  in  a  local  newspaper.  He 
handed  to  his  Lordship  the  joint  opinion  and  the 
affidavit  etating  the  ground  on  which  the  application 
was  made  (31  &.  32  Vict.  c.  ISS,  s.  Zo). 

BLACKBtimN,  J. — The  present  case,  being  the  first 
of  ita  kind,  will  eatablish  the  practice  under  the  new 
law.  I  have  received  somo  anoa'^cvi^iv  V£\.\r:i«  ^«i. 
the  IttbjeiAoi  liaKe^WcMiJi^ViViajJ&^i'Aaa'sK*, 


"for  con. 

...e  prisoner's  counsel  might  address 

himtelf  to  the  stealing  of  the  coal  under  the  chutch- 
jtiA.  The  whoieworkingsmightbcreliedoatoshow 
dte  felonious  intent,  though  they  go  into  twenty  dif- 
ferent counties."  In  somming  up,  Erie,  J.,  said, 
'*  The  remarkable  part  of  this  case  is  the  extent  of 
the  property  taken  \  and  it  has  been  u^ed  that  the 
taking  of  each  day  waa  a  separate  felony,  and  that 
culyone  felony  could  be  Inquired  into  on  this  indict- 
ment. I  should  say  aa  long  as  coal  was  gotten  from 
one  shaft  it  was  one  continuous  taking,  though  the 
working  was  carried  on  by  means  of  different  levels 
and  cuttings  and  into  the  lands  uf  different  people. 
Aa  however  complaint  was  niaile  by  counsel  tor  the 
prlsoniT,  I  have  thought  it  better  that  your  atten- 
tion should  be  confined  to  the  charge  of  taking  the 
coal  of  one  owner.  But  in  order  to  show  that  when 
the  prisoner  took  the  cusl  of  Mr.  Ounniiif;  in  Ko.  10 
drift  he  knew  he  was  out  of  his  boundary,  I  have 
permitted  it  to  be  proved  that  be  has  gone  out  of  his 
boundary  in  many  other  instances  and  into  ths  pro- 
perty of  many  other  persons  taking  in  1^,000  yards 
of  coal."  That  case,  therefore,  is  very  like  the 
present.  IF  the  taking  of  the  coal  in  lliat  case  was 
one  continuous  act  of  larceny,  looking  at  the  present 
caae  in  the  mo«t  favourable  light  for  the  prisoner,  it 
waa  a  continuous  act  of  steaJIng  gas.  Then  there 
»a*  the  case  of  Beg.  v.  Sltepherd,  11  Cox  C.  C.  ll'J, 
decided  iu  this  court  a  short  time  ago,  where  the 
prisoner  waa  convicted  of  cutting  with  intent  to 
•teal  trees  to  an  amount  exceeding  the  sum  of  G£ 
ThechMrman  of  the  court  before  whom  the  prisoner 
was  tried  directed  the  jury  that  in  order  to  convict 
they  must  be  satisfied  that  he  cut  down  at  one  time, 
or  so  continuously  as  to  form  one  transaction,  such 
a  number  uf  the  trees  as  would  make  the  injury 
done  amount  to  a  sum  exceeding  5/.,  and  that  ruling 
was  confirmed  by  this  coitft.  That  is  another 
instance  in  which  there  was  one  continuous  act  of 
larceny,  though  in  one  sense  there  were  several 
takings.  In  the  present  case  it  was  contended 
there  waa  only  a  taking  from  time  to  time  when 
the  gas  waa  turned  on ;  but  the  fact  was  that  there 
wai  a  pipe  to  the  main  which  was  always  open  and 
contained  gas,  and  there  was  no  period  when  it  was 
closed.  It  is  impossible  not  to  say  aa  to  that,  that 
it  was  one  continuous  act.  We  are  therefore  of 
ofrinion,  both  on  the  authorities  and  on  the  facts, 
that  this  was  one  continuous  act  of  stealing,  and 
that  the  conviction  was  right.  The  object,  motive, 
and  intention  of  the  prisoner  may  always  be  looked 
at,  and  there  was  nothing  to  prevent  the  case  being 
presented  to  ttie  jury  in  the  way  in  which  it  was. 

The  rest  of  the  Coust  concurred. 

Conviction  affirmed. 


JTJSQES'  CHAUBERS. 

Seporleil  \ij  F,  O.  Cai;up,  Esq.,  Buniitcr-at-lAw. 

Monday,  Fib.  8,  18C9. 

(Before  Blackbusk,  J.) 

Be  AN  Electioit  Petitios. 

KlecCian  petition — Practice — Getting  vp  brie  fa— Costs. 

Jfit  appear  to  a  jadje  at  the  trial  of  an  election  peti- 

tioB  Ouit  the  brief  for  the  petitioner  has  notbeengot 

vp  af/ullu  as  it  usually  is  at  Niai  Prius  Ihe  petitioner 

tciU  lose  his  costs. 

Bt^CEBmir,  J.,  before  the  commencement  of  the 
boainess  to-day,  referred  to  the  careless  way  in  which 
brief*  were  prepared  in  electioo-petition  trials.  He 
•isid :  In  the  practice  before  the  committees  of 
tbfl    Hoiue  of  ComrooDS,   apparently  there  waa 
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.   JcDGEs'  Ch.]   Attos-set-Geseiiai.  r.  Visirons  oi 

con  pay  no  attention.  The  bctt  cour^>  will  be  to  ■ 
have  nffiilavilf,  both  fTom  tlio  putltioiieM  and  tl:e 
rcepoiiilcnis,  sctliiij;  forth  thnt  tu  tlic  IkM  ul  tliL-ir 
knuwlitl^.  iiiformatioD,  and  belitf  tlicy  kiiuw  of  r.i> 
comii>(  inilucemcut  to  vitlulran'  tbo  petitiiiu*.  Uy 
the  "Ml  tectiun  of  the  I'arliamontnrj-  KU'ctii'r.* 
Act,  the  judge  bus  to  report  to  the  Spcakor  vrlictlitr. 
in  hU  r>)>iiuoii,  the  vithdranral  of  tliu  petiti-^n  ii  i.;-: 
result  of  tuif  corrupt  airangcmeut.  Tlie  c^'.'. 
thcrefoci.'.  had  bottiT  stand  over  for  a  veck.  In  tli^- 
Dican  tiaii'  notice  should  be  pvcn  in  a  local  ncvf- 
japer  of  tlii*  apiilication,  nnd  it  will  then  bo  ae.'n 
whether  any  person  wishes  to  appear  in  the  phiec-f 
the  petitioners.  I  cannot  expect  the  parties  in  iheir 
alll(iavit£  to  go  Eurlbcr  than  their  knowledge. 
infonnntion,  and  belief  :  bnt  documentary  evidence 
ehould  be  supplied.  I  will  appuijit  Mmiduv,  the  Mh 
Feb.,  at  li  o'clock,  for  the  further  hearing,  ami  if 
the  evidence  is  sulHcient,  and  noapplication  is  msili 
to  Bub.'iiintc  other  pctilionerf,  I  bl-c  no  objeclioii  t) 
the  withdrawaL 

Tlie  following  was  tlie  order  made : 

'■  L'pcn  hearing  counsel  on  both  sidcj,  I  do  order 
that  the  hearing  of  the  application  in  this  ca?e  be 
adjourned  to  ifonday,  bin  Feb.,  at  twelve  o'clnek, 
at  the  Jiidses'  Cliambors,  Serjeaiita'-iiui,  Chanctry- 
lone,  for  the  production  of  aiBdavits  by  the  piil- 
tioners  and  respondents  in  tliis  case  as  to  their  know- 
ledge, information,  and  bclivf  as  to  the  cxisteni.'e  of 
■le  matters  mentioned  in  tlie  S'itb  section  of  Ihi.' 
Parliami'Dtary  Kiections  Act  IbC*.  That  any 
pcnon  inCcresleil  in  the  election  may  nt  the  hearin;;; 
apply  on  .iffldavic  showing  any  mailer  lieariug  on 
tlie  withdrawal  uf  the  said  petition.  That  Ihid 
order  b^  sent  to  the  returning  officer,  who  shall 
make  it  public  in  the  borough  of  Stockport,  and 
that  it  bo  published  by  the  petitioners  ia  tlie 
Jlnni^tsUr  Guardian." 


James  produced  affidavits,  signed  by  the  peti- 
tioners and  res[x3D dents  whom  he  represented, 
slating  that,  according  to  their  knowledge,  infonn.i- 
tion,  and  belief,  the  withdrawal  of  tliL-  petitions  was 
not  the  result  of  any  corrupt  arrangement.  He  alsu 
produced  on  affidavit  of  the  agent,  in  wliich  he  set 
out  the  facts,  making  tlie  opinion  of  counscd  un 
exhibit,  and  further  slated  thai  the  witbdrawal  ol 
the  petition  was  not  thu  rcsull  of  any  corrupt 
■Itangement. 

Mclniyrc  produced  affidavits  of  the  parties  whom 
he  rcprvjented,  but  said  he  did  not  think  it  neces- 
sary that  his  Bgcut  should  make  one,  notliing  having 
been  said  about  it  in  tho  order. 

Bl.\(  Kiiirns,  J.— I  cannot  conci'ive  that  thero 
oould  be  any  corrupt  arraogcment  without  coniiiii: 
to  the  knowledge  of  these  p.irtiea  ;  and  therefore  1 
Dinst  say,  in  accordance  with  sect.  3<>,  it  is  mv 
opinion  That  no  such  arrangement  hui  brought  abijul 
the  wiilidrawal  u!  the  petitione. 


BLACKnfBs,  J. — As  uo  one  lias  appeared  li^ 
object  to  the  withdrawal  of  the  petition  I  cauni>: 
go  into  any  perdonul  examination  of  the  re^iKin- 
dents.  I  have  this  morning  leccired  a  pctitio^i 
numerously  signed  by  elcctom,  and  apparcntlj 
genuine,  in  which  they  state  their  belief  tliat  uianr 
corrupt  practices  prevailed  at  the  election,  and 
claim  an  inquiry.  [Jnuits. — We  believe  thai,  but 
cannot  Und  themouC/l  Of  course  I  cannot  enierlaiu 
thit.  Ther  do  not  apply  to  be  subsliluleil  as  peti> 
ti(mcTi,  Tii^  migbt  present  a  petition  lot^UwiM 
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of  Commons,  but  now  they  would  be  tea  lole,  u 
the  iHitition  moit  be  ptcsenlcd  within  fourteen  days 
after  the  meeting  of  Parliameat  i  (!^ec  sect.  Vi-i  I 
think  it  might  be  wonli  tlie  while  of  the  l^ep.!- 
lalure  to  consider  wliether  they  might  not  aj 
vitbin  fourteen  diys  of  the  withdrawal  id  li; 
[letition. 

Jamcx  applied  as  to  the  costs.  There  bein^  t*t 
petitions  he  assumed  that  each  tespoudeot  wunll 

il-Iulgrt. — Is  it  not  in  yoor  Lordship's  dlsctetioc  ? 

Blackbuks. — If  it  requires  that  I  should  nuke 
:in  order  I  should  say  that  the  petitioners  must  bi 
liable.  The  section  says  the  petitioner  ■■  #hall  t*" 
liable  to  pay  the  costs  of  the  respondent. 

Mclati/re. — It  is  Only  a  liability.  You  may  cxo 
uise  yoor  discretion. 

BLACKnuRic,  J. — I  do  not  think  I  have  any  dii- 
.-retion.  It  ii  the  4Gth  section  which  gives  tht  jmlfe 
iliscretiun,  enacting  that  ''olt  costs,  cbargei,  ul 
I'xpenses  of,  and  incident  to,  the  presentation  (f  i 
petition  under  the  Act,  and  to  the  proceedings  cm- 
sequent  thereon,  with  the  exceptioa  of  such  roiti. 
ijliargcs  and  expenses  as  are  otherwise  ptDvidfJ  for. 
■hall  he  defrayed  by  the  parties  to  the  petitiiin,  'a 
iuch  manner  and  in  such  proportions  as  the  coan  x 
iudge  may  deteniiiiic."  The  costs  of  a  peuiiia 
ivhich  is  withdrawn  are  costs  within  the  cicepti;! 
'  of  such  costs,  charges,  and  eipensei  as  are  ath»- 
irise  proridcd  for."  As  it  seems  to  me  these  c«n 
:irc  otherwise  provided  for — the  petitioner  "thiU 
be"  liable  to  pay  the  costs.  And  it  seems  reosoniUe 
that  it  should  be  so.  The  order  will  betbat  ia 
each  case  the  petitioners  have  leave  to  wtthdnw, 
[he  petitioners  in  each  case  to  pay  the  respondent'! 
costs.  My  belief  is  that  the  statute  gives  the  ca<» 
imperatively.  I  shall,  of  course,  report  to  tb« 
Speaker  that  in  my  opinion  the  withdrawal  of  tb 
petition  was  not  the  result  of  any  corrupt  arras^ 
nient,  &c.  in  ,the  terms  of  the  ^Gtfa  section. 

The  following  was  the  order  made : 

"Upon  hearing  counsel  on  both  sides,  and  np» 
reading  the  affidavits  of  E.  Ilallam  and  another. 
of  J.  W.  Johnston,  of  William  Tipping,  of  J.  B^ 
Smith,  of  C.  £.  Lake  and  two  others,  of  J.  B-  F*k 
and  two  others,  of  C.  K.  Lake,  and  two  othen  of  the 
petitioners,  and  of  James  Walton  and  ooDtte. 
[  do  order  that  the  petitioners  hare  leave » 
withdraw  the  pctilion  herdn.  The  petiliouen  k 
pay  the  respondents'  costs,  to  be  taxed." 

Agents:  E.  Reddish;  T.  Uoikins. 


CiOURT    OF  APPEAL    IN    CHANCEBT. 


Ike.  21  and  22,  ISCS. 


'\ir.   AtToni^Er-GEiiERAL  v.  Tse  Comrrm  er 

VlSITOHS      OF     THE      COLNEV     UAT\;n      L'-SAIK 


I  maltfra  t-J  i*jmctU>n  to  restrain  i 
Ihe  d«lg  of  the  nurt  to  axrrlaiii  tht  aatt  tlah  'j 
the  law  u'Ai'cA  Tfiiulates  tht  rttalio*  of  Iht  partit'  '■■' 
an  braaght  brfyre  il,  and  l&eii  to  act  mpom  it  irilW 
nfercntt  to  Me  diffiallia  of  Iht  out  on  On  pw*';' 
llion  againtt  •ehoia  it  it  Miptd  to  diciA,  i«ri>7 
thoie  p'tirlirt,  if'  thtit  U  no  of Arr  modi  o/  tKV'- ' ' 
\     <ktisl  fvun.  Ife  acts  mmptaintd  of.     2V  txt^i^  " 
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Chan.]        Attobket-General  r.  Visitors  op  the  Colnet  Hatch  Lunatic  Astlum.        [Chan. 

Uus  ruU  are  only  cases  where  there  is  a  physical  im- 
jHKSxibiiity  of  restoring  things  to  their  previous  con- 
dition, as  where  trees  have  been  actually  felleiL 


When^  therefore^  a  nuisance^  by  pouring  sewage  into  a 
brook;  was  ckarh  establisfiea  at  the  hearing,  the  Court 
of  Appeal  discharged  an  order  of  Malins,  W  C. 
referring  it  to  an  expert  to  inquire  whether  the  sewage 
could  be  purified  or  diverted,  and  at  once  declared 
the  rights  of  the  relators,  and  awarded  them  the 
injunction  they  sought,  but  suspended  its  operation 
for  a  short  time,  that  the  defendants  might  consider 
how  t/iey  could  best  obey. 

In  no  case  ought  any  such  reference  to  be  made  when  the 
report  ofsncJi  expert  can  have  no  bearing  on  what  the 
court  has  to  do,  and  where  once  a  nuisance  is  esta- 
blished beyond  doubt,  the  court  can  have  no  other  duty 
than  to  order  that  it  shall  cease. 

It  cannot  be  deduced  /rota  the  fact  that  the  Legislature 
has  given  power  to  erect  a  large  building  {sudi  as  the 
above-mentioned  asylum)  that,  as  a  consequence,  the 
sewage  necessarily  thence  arising  should  be  thus  dis- 
posed of  so  as  to  create  a  nuisance. 

The  existing  magistrates  were  liable  to  this  jurisdiction 
of  the  court,  inasmuch  as,  although  the  nuisance  had 
been  begun  and  continued  under  the  authority  of  their 
predecessors,  it  was  a  continuous  and  daily  nuisance 
which  they  had  it  in  their  power  to  stop. 

^nd  although  the  nuisance  had  commenced  fifteen  years 
before  the  information,  and  no  proceedings,  but  only 
negotiations,  had  been  had  to  stop  it,  the  relators  were 
not  deprived  of  their  right  to  an  injunction  by  decree, 
even  thout/h  they  might  have  lost  the  right  to  an  inter- 
locutory injunction. 

Hor,  although  the  relators  (the  Board  of  Health)  were 
anpowered  to  construct  sewers,  and  adopt  other 
measures  to  abate  nuisances,  was  it  their  duty  to  remove 
a  nuisance  which  they  could  more  expeditiously  and 
cheaply  prevent. 

This  was  an  appeal  by  the  relators  against  the 
decree  of  Malins,  V.C.,  made  at  the  hearing  of  the 
cause.  The  infonnation  was  filed  at  the  relation  of 
the  Board  of  Health  of  the  parish  of  Edmonton 
against  the  Committee  of  Management  of  the  Colney 
Hatch  Lunatic  ^Vsylum,  who  were  magistrates  of  the 
county  of  Middlesex,  to  restrain  a  nuisance,  detri- 
mental to  the  public  health,  by  the  efflux  of  sewage 
from  the  asylum  into  a  brook  called  Pymm's  Brook, 
which  flowed  throagh  the  parish  to  its  confluence 
with  the  river  Lea. 

The  nuisance  was  clearly  established  by  the  evi- 
dence, as  the  learned  Vice-Chancellor  himself 
thought ;  but  at  the  hearing  he  directed  a  reference 
to  Capt.  Gal  ton  to  ascertain  whether  it  was  neces- 
sary or  proper,  having  regard  to  the  health  of  Uie 
inhabitants  of  the  district  in  which  the  asylum  was 
situated,  that  any  and  what  steps  should  be  taken 
for  purifying  the  drainage  from  the  asylum  as  it 
then  flowed  into  Pymm*s  Brook ;  or  whether  it  was 
necessary  or  proper  that  the  same  should  be  diverted 
from  the  said  stream,  and  if  so,  by  what  means  such 
diversion  could  be  made. 

The  relators  appealed  from  this  decree,  contend- 
ing that,  as  the  nuisance  was  clearly  established, 
their  rights  ought  to  have  been  declared,  and  an  in- 
junction awarded,  leaving  it  to  the  defendants  to 
obey  that  injunction,  and  to  And  out  the  means  by 
which  they  could  dispose  of  the  sewage  without 
polluting  the  stream  to  their  injury. 

Various  other  points,  such  as  delay,  the  implied 
Tights  and  obligations  of  public  bodies,  and  the 
duty  of  the  relators  themselves  in  abating  the 
nuisance,  were  discussed  on  the  appeal;  but  the 
whole  of  these  matters,  and  the  arguments  relating 
to  theni,  fully  appear  in  the  judgments. 

The  hearing  before  Malins,  V.C,  is  reported  in 
19  L.  T.  Bep.  N.  S.  44. 


Cole,  Q.  C,  and  Macnaghtcn  supported  the 
appeal. 

Sir  Houndell  Palmer,  Q.  C,  Scliomberg,  Q.  C,  and 
Kershaw  for  the  respondents. 

The  authorities  cited  were : 
27w  Atiomcy-Gcncrnl  y.  Tlic  Boi'ough  of  Birming- 

h<tm,  4  K.  &  J.  528 : 
The  Attorney -Genera  I  v.  Tlie  Proprietors  of  the 

Bradford  ijana.l,  L.  Eep.  2  Eq.  71;  14  L.  T. 

Rep.  N.  S.248; 
GoUl^nid  V.  Tlie  T\i.t\hvi'lge  Wells  Imitrorement 

Commissioners^  L.  Hop.  Oh.  App.  3^19  ;  14  L.  T. 

Rep.  N.  S.  154 ; 
Spokes  V.  TJio  Bcnh}rnf  Board  of  Healih,  L.  Rep. 

1  Eq.  42 ;  13  L.  T.  Hop.  N.  S.  428 ; 
Rex  V.  RusseVj  6  B.  &  Cr.  566 ; 
Bolton  V.  Croirthcr,  2  B.  &  Cr.  703 ; 
The  Nuisances  Removal  Act,  1855,  ss.  12  and  22 ; 
Heath  v.  Wallinutou  (not  reported). 

The  Lord  Chancellor  (Hatherley).— We  do 
not  think  we  ought  to  call  upon  you,  Mr.  Cole, 
to  reply  in  this  case.  No  doubt  these  cases  all 
show  the  difficulty  in  which  persons  who  are 
desirous  of  getting  rid  of  refuse  sewage  are  con- 
stantly placed.  That  is  a  difficulty  which  must 
be  met  not  by  their  taking  any  legal  steps  to 
escape  from  the  exigencies  of  the  condition  in 
which  they  And  themselves,  but  it  must  be  met 
by  some  application  to  the  Legislature;  no  other 
means  are  sufficient  to  relieve  them  from  all  tho 
difficulties  of  the  case. 

Now  I  believe  that  the  court  will  always  find 
that  its  simplest  course,  as  far  as  regards  the 
administration  of  justice,  will  be  to  ascertain  the 
exact  state  of  the  law  which  regulates  the  relation 
of  the  parties  who  are  brought  before  it,  and  having 
ascertained  that  exact  state  of  the  law,  to  proceed 
to  act  upon  it  without  reference  to  the  difficulties 
of  the  case  on  the  part  of  those  against  whom  they 
arc  obliged  to  decide ;  but  leaving  these  parties  to 
relievo  themselves  as  they  best  can  from  the  posi- 
tion in  which  they  have  placed  themselves,  and 
leaving  these  parties  to  do  what  is  right  and  just ; 
namely,  if  there  be  no  other  mode  of  escape,  to 
cease  to  do  the  acts  which  occasion  tho  wrong. 

Now  I  cannot  but  think  that  the  learned  Vice- 
Chancellor  has  a  little  mingled  or  confused  two 
rules  of  the  court  in  saying  he  will  not  make  any 
order — for  that  is  what  it  comes  to— in  such  a  case 
as  this,  without  being  satisfied  that  the  order  of  the 
court  can  in  some  mode  or  other  be  obeyed.  Of 
course  there  are  cases  where  the  court  would  take 
care  not  to  pronounce  an  idle  and  ineffective  order ; 
and  the  most  common  illustration  of  that  is  this, 
the  court  will  not  issue  a  mandatory  injunction 
where  it  is  impossible  that  that  mandatory  injunc- 
tion can  by  any  means  be  complied  with.  Take 
the  simplest  instance  of  all,  that  of  cutting  down 
timber.  It  is  idle  when  the  trees  have  been  cut 
down  to  make  an  order  not  to  allow  the  trees  to 
remain  prostrate,  but  to  replace  these  trees  which 
are  irrevocably  destroyed ;  and  all  that  can  bo  done 
in  such  a  case  is  to  leave  the  parties  to  their  remedy 
in  damages.  So,  again,  there  might  be  a  bank  to 
prevent  the  influx  of  the  sea,  and  that  bank  might  be 
most  improperly  destroyed.  The  court  would  re- 
strain that  destruction  if  it  were  in  time  to  do  so, 
but  the  act  having  been  once  done,  and  the  sea  once 
admitted,  the  court  can  of  course  only  leave  the 
parties  to  their  remedy  in  damages,  it  being  impos- 
sible to  remove  a  grievance  of  that  kind.  But  that 
has  no  application  to  a  case  where  the  consequence 
is  simply  as  it  is  here ;  there  is  no  difficulty  where 
persons  are,  as  in  this  case,  committing  a  daily  wrong, 
in  enjoining  them  to  cease  from  committing  that 
wrong,  though  it  may  subject  them.,  aa  1  ^"^vsa  >2ca^ 
it  would  in  XYaa  ewe,  Xo  nw^j  ^iwysAsswJe^^  *v^rss^- 
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vcnience,  l)ccau9e  they  themselves  having  for  a 
very  considerable  time  inflicted  this  wrong  upon 
their  neighbours,  have  a  difficulty  in  at  once  ceasing 
to  do  BO ;  and  such  a  difficulty  is  one  whieh  is  more 
properly  met  by  the  court  affording  them  sufficient 
time  to  set  themselves  right,  as  has  been  done  in 
numerous  instances ;  but  this  considerable  difficulty 
in  setting  themselves  right  is  no  reason  whatever 
wliy  they  should  be  allowed  to  commit  a  wrong 
which  in  effect  would  amount  to  absolute  permanent 
injury  to  t!:o  rights  of  their  neighbours. 

Now  I  apply  these  observations  to  the  subject 
before  us.  Here  is  a  case  in  which  I  will  assume 
for  a  moment  that  tlie  defendants  arc  persons  who 
are  committing  the  wrong.  Now  it  is  said — and 
here  is  the  difficulty  in  which  the  Vice-Chancellor  has 
tliought  himself  placed — that  unless  the  defendants 
iixxi  ]>ermitted  to  throw  all  this  sewage  into  a  place 
M'here  they  have  no  more  right  to  throw  it  than  into 
this  court  or  into  a  gentleman's  drawing-room  ; 
unless  they  arc  permitted  to  throw  it  on  to  their 
neighbours'  lands,  they  cannot  carry  on  the  affairs 
of  this  .'u«ylum,  and  that  therefore  they  must  be 
jiermitted  to  tiirow  the  whole  of  the  sewage  on  to 
the  lands  of  their  neighbours.  Surely  the  mere 
statement  of  the  proposition  is  enough  to  I'efute  it. 
Xobody  can  sui)pose  the  law  of  England  to  l>e  in  that 
state.  When  difficulties  of  such  a  character  as  are 
aneji;ed  here  exist,  application  is  made  to  the  Legis- 
lature, and  if  the  Legislature  thinks  fit  it  removes 
the  difficulties  :  but  it  is  not  because  wc  are  told,  as 
I  was  told  in  t!ie  Birmingham  case,  that  300,<XX> 
pc'ople  will  be  very  mucii  inconvenience<l  if  you  do 
Dot  allow  them  to  use  their  neighbours'  property 
without  paying  for  it,  that  they  are  to  have  the 
right  so  to  um  it ;  but  the  answer  is,  *'  You  must  ask 
tlie  Le^iailature  to  let  3'ou  take  it,  and  you  may  be 
sure  you  will  not  be  allowed  to  take  it  without  pay- 
ing for  it :  tlum  when  you  have  obtained  permission 
you  may  exercise  your  rights  to  purchase  the  pro- 
perty, and  all  that  is  desirable  can  be  done."  I  must 
say  that  it  ajjpears  to  me,  with  great  deference  to 
the  view  which  the  learned  Vice-Chancellor  has 
taken,  that  tliis  court  has  nothing  to  do  with  the 
propriety  or  improi)riety  of  creating  new  rights  on 
the  part  of  the  Legislature.  This  court  has  merely 
to  decide  what  is  the  law  as  it  exists,  to  see  that  it 
it  is  duly  administered,  not  to  order  anything  which 
is  simply  impossible  (as  in  the  illustrations  I  have 
iriven)  to  be  done  :  but  to  take  care,  subject  to  that 
modification,  that  all  persons  shall  be  restrained 
from  exercising  with  a  high  hand  powers  which 
they  have  no  right  in  law  to  exercise. 

Now  try  this  case  as  I  say  by  that  simple  propo- 
sition :— The  Attorney-General  comes  here  to  com- 
plain, on  tlio  part  of  all  this  neighbourhood,  that  a 
vast  quantity  of  sewage  is  poured  down  ir.to  a  brook 
whieh  at  a  certain  time,  some  years  ago,  appears  to 
have  been  i»ure,  but  which  is  now  contaminated  with 
other  sewa;:e  to  a  great  extent :  but  the  sewage 
|K)ured  into  it  from  this  asylum,  containing  22(.M) 
inmates,  givatJy  airgravates  the  evil.  Tlie  nuisance 
is  what  sivms  to  me  to  be  confessed.  I  find  no  con- 
trary evidence :  all  shows  that  this  is  a  great  and 
threatening  evil.  That  being  so,  it  would  seem  to 
me,  1  confes:?,  that  there  was  nothing  to  do  when  the 
«jase  came  on  for  hearing,  uiwn  an  undefended  cause 
as  to  the  fact  of  the  nuisance,  hut  to  give  to  the  in- 
formant on  l)ehalf  of  the  public  that  remedy  which 
is  always  accorded  to  those  who  have  established 
their  case— namely,  a  declaration  of  their  right,  and 
an  injunction  to  restrain  the  wrong  from  being  com- 
mitted, unlebs  there  were  that  consideration  which 
seems  to  have  pressed  so  much  upon  the  Vice- 
Chancellor,  the  apparent  (and  I  think  it  apparent 
only)  difficulty  in  enforcing  the  order  of  the  cqurt. 
I  put  aside  for  tho  moment  the  collateral  points 
about  the  positioa  o(  the  magistrates,  and  IVlq  OlqY^y^ 


and  I  am  taking  it  as  if  this  infomiatioii  had  been 
filed  a  few  weeks  afU.T  the  nuisance  began.  Tlica 
surely,  if  that  be  so,  it  cannot  be  right  or  just  that 
the  informants  should  at  tho  hearing,  when  evetr- 
thing  has  been  said  and  proved  that  can  be  said  ini 
proved,  have  no  statement  or  declaration  of  wrat 
their  right  is,  or  that  the  only  order  at  the  heanu* 
of  the  cause  should  be  a  reference  to  Capt.  Galtua. 
That  is  surely  nothing  but  referring  to  tliat  gentle- 
man facts  which  had  been  proved  in  the  cause; 
because  if  a  nuisance  exists,  if  there  has  been  thit 
extent  of  evil  which  has  been  strongly  deposed  to, 
and  if  that  is  not  denied  or  countervailed  by  the 
defendants,  there  can  be  nothing  to  inquire  icta 
"  Steps  for  purifying  the  sewage "  must  be  taken 
before  the  sewage  is  poured  out,  or  the  pouring  ost 
of  the  sewage  must  be  discontinued  altogether.  I; 
must  be  so ;  it  is  not  a  question  to  be  referred  to  u 
engineer,  however  eminent  he  may  be. 

Then  as  to  the  second  point  referred  to  Capt 
Galton—"  Whether  it  is  necessary  that  the  fewjffl 
should  be  diverted  from  the  said  stream?"— I  nub 
the  same  observation.  Of  course  it  is  neceuarT,if 
nothing  else  can  be  done  to  purify  it. 

Further  than  that,  I  take  it  that  no  reference  tt 
any  time  ought  to  be  made  in  a  case  where  the 
answer  to  it  can  have  no  bearing  on  what  the 
court  has  to  do ;  because,  suppose  Capt.  Galton  had 
said,  "  I  do  not  consider  that  any  steps  arcnecesttiy 
or  proper,"  the  court  must  still  have  looked  at  ths 
evidence.  In  answer  to  a  case  in  which  all  partitf 
are  agreed  that  there  is  a  nuisance,  and  the  onlj 
thing  suggested  is  the  difficulty  of  getting  rid  cf  it, 
if  Capt.  Galton  had  reported  that  it  was  not  necet- 
sary  to  take  any  steps  at  all,  it  would  be  the  ddj 
of  the  court  to  proceed  just  the  same,  and  substin- 
tially  to  disregard  any  leport  that  he  might  think 
fit  to  make. 

But  there  is  another  objection  which  goes  noR 
to  the  root  of  the  inquiry,  which  is  this :  I  entcrtiia 
a  very  strong  opinion  that  when  the  nuii*anceii 
once  established  all  tho  court  has  to  do  is  to  njis 
must  cease ;  and  unless  it  should  be  plainly  sbovi 
that  it  was  such  a  case  as  I  have  already  describei 
where  the  whole  ocean  had  been  aduiitted,  tad 
could  not  be  carried  back  again  to  its  place,  or  saA 
damage  had  occurred  as  to  show  that  the  proptf 
remedy  must  be  by  an  action  and  not  by  an  iiijiuK- 
tion,  the  court  is  bound  to  grant  the  iniunctioikaad 
it  is  uo  part  of  the  duty  of  the  informant,  or  of  the 
court  to  find  out  how  that  injunction  can  be  best 
obeyed,  if  the  court  be  satisfied  that  it  is  nut  an  orJa 
which  it  is  impossible  to  obey. 

Now  in  this  case  the  matter  is  really  put  ia  ■ 
much  stronger  jioint  of  view  than  it  was  ia  the 
Binninghain  case,  as  to  the  possibility  cit  coniplitnoe, 
because  what  is  it  that  is  the  nuisance  ?  It  is  thit 
daily  these  2200  persons  arc  rdunip  t*ieir  qmdia  to 
this  continuing  evil,  and  that  i".  allowed  day  bf 
day.  The  answer  is,  of  course,  that  you  mas:  noB 
allow  this  aggravation,  day  by  day,  it?  the  evil  thtf 
exists.  Is  it  impossible  to  prevent  it  ?  Are  tfacff 
not  Vi-ays  and  means  ?  Did  there  not  exist  ways  tod 
means  before  drainage  was  ever  heard  or  talked  of? 
The  common  course  in  the  country  was  to  have 
drains  leading  to  cessixwls,  which  were  from  time 
to  time  emptied;  but  nobody  in  the  cquntryeTtf 
dreamed  of  turning  all  the  filth  of  his  ownhontt 
into  his  neighbour's  garden,  simply  because  he  had 
not  in  his  own  garden  a  convenient  place  to  depost 
it  in.  Therefore,  as  to  the  extreme  difficulty  of  the 
case,  the  defendants  must  meet  it  as  best  they  can. 
I  will  not  say  one  word  more  as  to  the  soppoisd 
im]K)Ssibility  of  dealing  with  the  sewage.  We  havf 
had  the  benefit  of  seeing  Capt.  Galton's  report,  and 
so  far  as  I  can  see  he  says  distincUy  that  it  can  to 
done  on  the  premises  simply  by  udn^  about  thirty 
,  «Ai^«  of  laud,  whcrea*  there  are  now  aem^  iciv 
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arailablc  for  that  purpose.  Again,  it  might  be  met 
in  the  ways  sngjrested  by  Schvyn,  L.  J.,  durinp:  the 
arguments,  namely,  by  using  the  earth-closets,  which 
are  homt  considered  by  so  many  engineers  a  good 
mode  of  meeting  such  a  difficulty. 

To  my  mind  there  is  no  physical  impossibility  of 
restoring  things  to  the  condition  they  were  in  before. 
It  is  only  a  question  of  expense,  and  this  court 
invariably  restrains  evil  and  wrong  being  done, 
when  it  is  clearly  and  manifestly  established  that 
there  is  wrong,  without  listening  to  any  argument 
on  the  ground  of  expense  on  behalf  of  the  wrong- 
doer, who  says,  *Mt  is  highly  inconvenient  and 
hiirhly  expensive  to  me,  if  I  am  put  to  the  alter- 
native of  removing  the  evil,  whereas  it  might  be 
much  better  done  by  my  neighbours,  whom  I  am 
wronging." 

Now,  I  am  taking  this  case  as  if  it  were  between 
individuals ;  of  course  I  have  to  deal  with  it  as  a 
case  not  of  an  individual  committing  a  wrong  against 
another  individual,  but  as  one  between  two  public 
biMlies,  and  it  is  said  that  it  would  have  been  far 
better  that  neither  of  them  should  have  taken  a  step 
of  this  description,  but  that  both  of  them  should 
have  taken  counsel  together,  to  see  how  the  difficulty 
could  \k  liest  avoided. 

On  that  last  branch  of  the  case  I  will  not  make  a 
aiugle  observation.  It  is  not  the  province  of  this 
court  to  say  how  far  parties  would  or  would  not  act 
better  by  trying  to  arrange  and  settle  the  disputes 
between  themselves  before  they  come  into  court. 
But  when  they  have  not  so  arranged  and  settled,  all 
we  have  to  do  is  to  decide  on  the  rights  that  exist 
between  them.  As  regards  the  position  of  the 
defendants,  it  is  true,  as  they  said,  that  they  act  as 
a  public  body  from  x>ublic  principle,  wishing  to  dis- 
charge  their  duties  in  a  proper  manner:  but  that 
cannot  give  them  any  right  whatever  to  throw  this 
•ewage  on  to  their  neighbours*  property.  That  was 
a  question  which  I  put  to  Mr.  Schomberg — Where  is 
there  in  the  Act  anything  that  authorises  them  to  do 
this?  Mr.  Schomberg  cited  several  cases,  which 
■howed  that  where  by  Act  of  Pxirliamcn  t  certain  duties 
are  confided  to  a  public  body,  and  that  ])ublic  body 
exercises  the  rights  and  privileges  which  Parliament 
has  acconled  to  them,  then,  if  they  arc  doing  only 
what  Parliament  has  authorised  them  to  do,  and 
Parliament  has  not  thought  fit  to  say  that  those 
who  may  be  injured  by  the  necessary  consequences 
of  those  acts  shall  be  compensated,  the  persons 
aioiiiist  whom  these  rights  have  been  fully  created 
by  the  Legislature  must  not  complain,  and  cannot 
be  compensated.  There  was  the  case  of  trustees 
who  had  to  fill  up  a  gap  between  two  hills 
(and  there  could  hardly  be  a  stronger  one,  per- 
haps) where  it  must  have  been  some  oversight 
of  the  Legislature.  They  did  so,  and  placed  a  gen- 
tleman*8  lodge  in  such  a  position  that  it  was 
impossible  to  drive  up  to  it;  there  was  a  high 
embankment  placed  in  front  of  it.  All  I  can  say, 
la  that  the  owner  had  been  forgotten,  or  had  him- 
•eif  forgotten  to  assert  his  own  interests;  it  was 
'wery  niufortunate  that  it  should  be  so,  but  whatever 
the  loss,  the  trustees  could  plead  the  authority  of 
Parliament  for  what  they  had  done,  and  that  gen- 
tleman hod  no  right  to  compensation.  I  asked, 
therefore,  of  course,  what  were  the  clauses  which 
oooferrcd  on  these  visiting  magistrates,  who  have 
built  a  house  for  the  accommodation  of  lunatics, 
the  right  to  transfer  this  whole  sewage  and  nuisance 
bj  these  lunatics  into  their  neighbours'  grounds. 
I  find  nothing  of  the  kind ;  nothing  that  leads  one 
to  suppose  for  a  moment  that  Parliament  could 
haTe  any  such  intention.  Of  course  it  is  not  to  be, 
and  cannot  be,  deduced  from  the  power  given  to 
met  a  large  building,  that,  as  a  necessary  conse- 
yience,  all  the  refuse  from  the  building  is  to  be 
tfaxown  on  the  adjacent  lands.    I  cannot  therefore 


conceive  how  the  fact  of    these  defendants  being 
visitmg  magistrates  can  justify  them  in  ac:in;r  thu^. 

Another  point  was  this.  Uow  can  the  present  ma- 
gistrates be  made  answerable  now  for  that  which 
was  done  by  their  predecessors  fourteen  or  fif  ceeu 
years  ago ;  and  how  are  they  to  redress  the  wrung 
that  was  then  done  ?  The  simple  answer  is,  that 
it  is  a  continuing  wrong,  a  daily  wrong,  and  all 
these  unfortunate  objects  are  i>ersons  having  no 
control  over  their  own  motions  and  their  own  acts. 
They  are  all  placed  under  the  control  of  the  magis- 
trates, and  the  40th  section  is  quite  enougii  to  show 
that  all  the  officers  of  the  asylum  are  placed  under 
that  control,  and  the  magistrates  nmst  be  respon- 
sible for  their  ser^-ants  and  agents,  and  the  unfortu- 
nate objects  committed  to  their  charge,  and  there  is 
no  doubt  they  were  to  deal  with  tliem  as  if  they 
were  dealing  with  persons  reduced  to  the  state  of 
the  brute  creation,  and  they  nmst  l>c  re9|)oni:ibiO 
for  all  the  acts  performed  under  tiieir  sanction  and 
direction  by  the  persons  who  thus  create  a  nuisance. 
There  would  be  no  nuisance  if  these  persons  did 
not  daily  commit  it ;  there  would  be  no  nuisance  if 
these  persons  were  removed  from  this  place,  or 
if  the  deposits  were  turned  into  a  ccss[)ool  on  tho 
property ;  all  would  then  be  remedied,  and  their 
neighbours  would  have  no  cause  of  complaint.  It  is 
in  the  power  of  the  magistrates  to  correct  tliat 
which  is  an  evil,  and  they  are  therefore  wrongdoers 
if  the  evil  is  allowed  to  be  continuous. 

Then  something  was  said  about  delay ;  and  in  that 
respect  the  case  stands  thus :  that  this  course  of  pro- 
ceeding, if  not  actually  commenced,  was  sufficiently 
indicated  in  1851,  and  thereupon  the  clerk  to  the  local 
board  of  health  of  Edmonton  immediately  called  tho 
attention  of  the  magistrates  to  the  evil,  and  from 
that  time  attempts  were  made  by  the  magistrates  to 
remove  it ;  they  have  acted  most  properly  in  every 
way  one  would  desire  them  to  act,  subject  always  to 
this  one  remark,  that  they  were  bound  not  to  par- 
mit  the  nuisance  at  all.  They  tried  a  great  variety 
of  measures  for  removing  it,  and  thus  things  went 
on  between  the  board  of  health  and  the  magistrates. 
This  court  would  be  very  loth  to  say  that  a  public 
body  should  rush  at  once  into  a  Chancery  suit  in 
dealing  with  another  public  body;  and  I  think 
that  the  observations  which  have  been  made  upon 
the  position  of  these  two  bodies  are  very  applicable 
inde^.  Each  acts  for  a  large  section  of  ratepayers; 
neither  of  them  ought  to  be  anxious  to  increase  the 
burdens  of  those  who  have  to  pay  rates,  by  a  use- 
less litigation;  therefore  it  is  impossible  for  the 
court  to  say  that  such  bodies  are  to  be  discouraged 
from  entering  into  negotiations  and  consideration  of 
the  matter  before  suit,  at  the  peril  of  being  told — *'If 
all  that  is  attempted  to  be  done  should  fail,  that 
they  are  then  too  late  in  coming  here,  and  that  their 
case  is  without  remedy."  It  appears  to  me  that  the 
delay  here  must  count  for  nothing,  and  that  when 
the  informants  filed  this  information  in  18G5  they 
were  quite  in  time. 

Independently  of  this  I  should  have  adhered  to 
my  decision  in  the  Birmingham  case,  and  held  that 
a  lapse  of  thirteen  or  fourteen  years  would  not  per  se 
be  sufficient  to  justify  the  continuance  of  a  nuisance 
which  would  amount  to  appropriating  the  property 
of  others,  which  is  the  effect  of  this  nuisance  from 
tho  way  the  parties  have  been  dealt  with  in  Edmon- 
ton. A  nuisance  which  would  appropriate  property 
to  the  person  committing  it  should  not  be  per- 
mitted to  have  that  effect,  and  to  secure  a  title  to 
those  who  otherwise  have  none  to  the  property  so 
interfered  with,  though  it  would  of  course  and 
necessarily  have  had  the  effect  of  preventing  an  in- 
junction being  grafited  by  way  of  interlocutory  ap- 
plication. Therefore,  as  far  as  delay  is  concerned,  I 
cannot  deny  the  right  of  the  informant  tA  «ftSi^ 
relief. 
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Another  point  raised  was  tliat  the  relator,  who 
represents  the  boanl  of  health,  might  himself  do 
all  ho  is  now  callinpf  on  us  to  do,  and  the 
answer  of  the  defendants  to  him  is,  it  is  your 
duty,  as  representing  that  board,  when  you  find 
a  nuisance  being  committed  in  Edmonton,  to 
construct  a  sewer  which  would  carrA'  off  and  remove 
that  nuisance ;  beyond  that,  you  had  power  by  a 
recent  Act  of  Parliament  to  communicate  with 
your  neighbours,  the  Tottenliam  board  of  health, 
and,  with  the  assistance  of  them  also,  to  carry  off 
the  sewage  through  Tottenham,  and  so  remove  the 
nuisance.  But  in  the  first  place,  it  is  no  part  of 
the  duty  of  the  Board  of  llealth  of  Edmonton  to 
tax  the  ratepayers  in  order  to  diminish  and  remove 
a  nuisance  imported  wrongfully  into  their  district. 
It  is  their  duty,  I  dare  say,  to  remove  every  evil 
which  cannot  otherwise  be  removed ;  but  if  we  take 
this  as  being  an  information  on  behalf  of  the  board 
of  health,  siiitpfirUer^  I  a])prchcnd  it  is  no  part  of  their 
duty  to  create  expense  in  order  to  remove  that 
which  they  have  a  much  more  easy  and  proper 
remedy  for — namely,  the  remedy  of  preventing  the 
evil  occurring  at  all.  If  they  can  prevent  the  evil 
being  inflicted  on  Edmonton,  surely  it  is  more  their 
duty  to  do  so  than  to  take  means  to  remove  it,  when 
once  it  has  wrongfully  and  improperly  been  com- 
mitted there.  But,  independently  of  that  con- 
sideration, the  information  here,  although  at  the 
instigation  of  the  board  of  Edmonton,  is,  in  fact, 
not  only  on  behalf  of  the  inhabitants  of  that  district, 
but  on  behalf  of  the  inhabitants  of  idl  the  districts 
affected  by  the  evil.  We  have  strong  evidence 
what  the  evil  is,  and  as  to  the  disease  M-hich  it  is 
likely  to  produce,  and  has  produced.  Therefore  the 
Attorney-General  would  not  be  content  with  any 
proceeding  which  would  deal  with  Edmonton  alone, 
leaving  other  persons  affected  by  the  evil  to  be  still 
affected  by  it.  Sir  Koundell  Palmer  said  there  was 
no  evidence  of  its  extending  beyond  Edmonton. 
I  do  not  know  how  that  may  be;  if  it  be  so,  I 
restrict  my  observations  to  Edmonton;  but  I  was 
under  the  impression  certainly  that  the  nuisance 
was  such  as,  by  going  down  the  stream,  must  affect 
everything  adjacent  to  the  stream. 

Now  as  regards  authority,  and  what  is  proper  to 
be  done  in  such  a  case.  As  to  authority,  I  would 
rather  not  quote  my  own  decisions  (though  still  I 
entertain  a  strong  opinion  as  to  the  proper  course  to 
be  taken),  and  I  should  not  have  cited  them  with 
much  confidence  if  they  had  not  been  adopted  by 
other  branches  of  the  court.  The  Master  of  the 
Kolls  has  taken  a  similar  course  in  deciding  a  much 
more  slender  case.  There  was  an  appeal  from  his 
decision,  and  his  judgment  was  afiirmed.  I  refer 
to  the  case  of  (Jofiismiii  y.  The  'rnnhridge  Wells  Com- 
missioners. Certainlv  iu  that  case  there  was  vorv 
strong  evidence  to  show  that  the  plaintiffs  might 
possibly  be  mistaken  as  to  the  apparent  grievance — 
that  is  to  say,  on  looking  into  that  case  I  find  there 
was  evidence  of  things  being  done  in  the  inter- 
mediate space  between  the  source  of  the  alleged 
evil,  and  the  place  affected  by  it.  There  was  strong 
evidence  to  show  that  the  intermediate  space  was 
not  affected,  and  that  no  such  evil  occurred  there : 
but  it  was  a  slight  matter  compared  with  that 
which  has  been  now  before  us  for  our  consideration. 
Therefore  the  blaster  of  the  Rolls  took  that  course 
which  I  adopted  in  The  Attovhcif-iivmral  v.  Ueaih, 
and  which  appears  to  nic  to  be  the  pn)per  course  to 
take  here— namely,  to  grant  an  injunction  to  re- 
strain the  defendants,  their  servant!*  and  agents, 
from  allowing  any  sewage  from  tlie  asylum — it 
would  not  be  the  district  a«ljacv'nt  thereto— to  pa?s 
into  this  stream,  or  othern-ise  mj  as  tt)bi*anuis:iiiL-e. 
These  aro  the  words  which  are  there  usetl.     Tht-n, 

to  suspend  the  injunction  for  a  sUled  lime,  and 

then  to  give  liberty  tu  apply. 


Now  I  have  to  compare  that  which  has  been  d^ne 
by  the  Vice-Chancellor  in  this  sioglc  instance,  and  to 
make  one  single  remark,  which  will  conclude  all  I 
have  to  say  on  this  subject  of  the  form  in  which  his 
Honour  made  the  order.  Merely  as  a  means  of  arriv- 
ing at  what  would  be  a  fair,  just,  and  final  decisioa, 
he  has  proceeded  very  much  on  this — that  it  was  an- 
usual  to  interfere  with  anything  a  judge  might  think 
it  requisite  to  do  in  order  to  procure  the  proper  ind 
adequate  information  on  wliicli  he  should  ultimately 
act ;  that  that  was  a  matter  for  his  own  discretion; 
that  he  should  wish  to  be  informed  on  certain  pointi 
which  pressed  on  his  mind  before  he  came  to  a  flntl 
conclusion,  and  therefore  he  directed  this  species 
of  intermediate  inquir}*.  I  apprehend  that  that  it 
clearly  not  the  view  which  one  can  reasonably  take 
of  a  case  of  this  description,  because  it  seems  that 
the  learned  judge  had  the  evidence  before  him,  and, 
without  a  shadow  of  doubt,  had  the  fact  before  him 
that  a  nuisance  had  been  proved  to  exist.  There- 
fore there  was  nothing  more  to  learn  on  the  subject ; 
nobody  denied  or  disputed  the  nuisance.  Indeed,  ii 
his  Honour  said,  the  defendants  admitted  far  too 
much  for  the  information  to  be  dismissed.  It 
ap[H?ars,  therefore,  that  it  is  not  a  case  in  which  ym 
can  fairly  direct  inquiries  to  be  made  when  the  sub- 
stantial point  m  the  case  is  proved.  Then  again,  ai 
to  its  being  wanted  in  order  to  come  to  a  decision,  it 
appears  to  me  that  that  cannot  be  urged  with  refe^• 
ence  to  the  particular  inquiry  which  the  Vice-Chaa- 
cellor  has  directed,  because  this  inquiry  is  not  neces- 
sary for  the  aid  of  the  court,  it  is  not  necessary  u 
affording  any  guidance  or  direction  to  the  infonnut. 
It  is  only  an  inquiry  which  hereafter,  for  all  I  knov, 
on  the  application  of  the  defendants  themselves,  may 
be  very  valuable  to  them,  if  given  to  tliem  out  A 
court,  as  telling  them  wliat  is  the  best  mode  of 
getting  out  of  the  difficulty  in  which  they  hzre 
placed  themselves ;  but  it  is  an  inquiry*  entirely  for 
the  defendants  to  satisfy  themselves  upon,  and  not 
an  inquiry  with  which  the  court  has  anything  to  da 
However,  my  attention  has  1)een  called  to  tfas 
case  of  JIfiith  v.  Wallington^  with  regard  to  tfas 
town  of  Leamington,  in  which  I  did  take  the 
contrary  course,  and  I  at  once  fairly  admit  thil 
the  course  I  took  there  was  wrong;  nnd  also  in 
a  subsequent  case  with  reference  to  lights,  where 
I  made  an  order  very  much  like  it  in  prin- 
ciple. I  was  corrected  there  by  the  Lord  Chan- 
cellor (Lonl  Cran worth),  I  think  in  eonsequeoee 
of  having  put  the  order  in  a  form  which  the  Lord 
Chancellor  sitting  at  that  time  did  not  think  wss 
justified  by  the  course  of  procedure  of  the  court. 
There  was  a  case  with  reference  to  lights  in  which 
I  prefaced  the  order  with  an  expression  of  opinioo 
that  the  light  had  been  intcrfenKl  with.  I  foresaw 
there  would  be  great  difficulty  in  showius  the  exact 
limits  within  which  a  man  might  build  witboat 
interfering  with  his  neighbour's  light,  and  that 
which  wuuld  transcend  that  limit,  therefore  I 
directed  an  inquiry  at  chambers  with  referenoe  to 
what  steps  should  be  taken  with  regard  to  tte 
modification  of  certain  building  plans  before  me,  lO 
as  to  prevent  the  defendant  being  injured  by  tbt 
erection  of  the  building.  The  Lord  Chancellor 
thought  that  was  not  the  proper  mode  of  deaUn; 
with  it ;  that  the  proper  mode  was  to  restrain  the 
defendants  from  committing  the  injury,  and  it  bar- 
ing been  proved  they  intended  to  du  that  which 
would  interfere  with  the  plaintiffs  right,  the  Lufd 
Chancellor  thought  the  plaintiffs  had  a  right  tohiTS 
an  injunction  in  that  form,  and  that  the  defendants 
must  bt'left  to  relievo  themseh'es  from  the  difficol- 
ties  as  they  best  could.  It  was  felt  in  that  case,  as 
it  was  felt  by  the  learned  Vice- Chancellor  in  ths 
court  below  in  this  case,  that  there  is  a  great  oDas 
undoubte<lly  thrown  on  the  defendants  who  have  t9 
\k:v>vw\A^'  VwXi  x\i<^  Vixma  of  this  injunctioo;  bqttlist 
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onus  is  a  necessary  consequence  of  his  own  illegal  act, 
and  he  must  be  preimrcd  to  satisfy  the  court  tliat  he 
has  complied  with  the  terms  of  the  injunction  irre- 
spective of  any  duty  thrown  on  tlie  plaintiff  in  the 
case.  In  Ueath  v.  WalUiigton,  I  declared  my  opinion 
that  a  nuisance  had  been  occasioned ;  then  I  sent  a 
reference  to  chambers  to  know  in  what  mode  the 
oewagc  could  be  carried  off  so  as  to  prevent  the 
nuisance,  and  I  gave  the  parties  liberty  to  apply. 
I  am  satisfied  in  principle  I  was  wrong;  but  I 
am  still  more  satisfied  that  in  practice  I  was 
wrong,  because  in  practice  it  worked  very  ill. 
There  were  repeated  steps  taken  at  chambers, 
great  expense  occasioned,  and  the  parties  were 
driven  to  compromise  in  a  great  measure  by  the 
terms  in  which  I  originally  framed  the  order,  because 
there  ncTer  was  an  appeal  from  the  order  itself. 
Then  I  prefer  very  much  to  fall  back  on  that  order 
which  I  pronounced  in  the  case  of  The  Attorney- 
General  v.  Heathy  and  to  say  that  the  order  should 
be  as  I  have  pronounced  it,  because  here,  as  in  that 
case,  it  is  asked  to  prevent  the  parties  from  permit- 
ting this  sewage  to  flow  into  the  stream  so  as  to 
occasion  any  nuisance.  Mr.  Cole  said  very  properly 
he  was  ready  to  do  this ;  and  I  must  do  here  as  was 
done  in  several  other  cases,  suspend  the  operation 
of  this  order,  so  as  to  give  the  parties  plenty  of  time 
to  take  such  steps  as  they  may  be  advised  in  this 
matter,  and  the  time  ought  now  to  be  fixed  at  which 
the  order  should  take  effect.  Having  consulted  with 
the  LfOrd  Justice  on  the  subject,  we  have  thought  a 
reasonable  time  to  fix  would  be  the  first  day  of 
Trinity  Term,  just  before  the  hot  weather  comes  on ; 
hut  g^iving  leave,  as  was  done  in  the  other  cases,  to 
the  defendants  to  apply,  if  they  think  fit,  for  an 
extension  of  that  time ;  and  also  now  is  the  proper 
time  to  direct  them  to  pay  to  the  relators  the  costs 
of  the  suit. 

XiOrd  Justice  Selwyn — In  this  case  the  fact 
of  the  existence  of  a  nuisance,  and  a  nuisance  of 
such  a  serious  character  as  to  call  for  the  inter- 
ference of  this  court,  lias  been  clearly  and  unques- 
tionably established.  The  burden  is  therefore  cost 
on  the  defendants  of  showing  why  this  nuisance 
should  not  be  dealt  with  by  tliis  court,  according  to 
its  ordinary  practice  in  such  cases,  and  the  defence 
is  rested  by  Sir  lioundell  Palmer  on  three  points : 
first,  upon  the  position  and  character  of  the  de- 
fendants ;  secondly,  upon  the  ground  of  the  delay 
which  has  occurred ;  and  thirdly,  upon  the  attempts 
which  have  been  already  made  by  the  justices,  the 
defendants,  to  remedy  the  evil  complained  of. 

With  respect  to  the  first  of  the:ie  points,  Sir 
Konndell  Palmer  says  the  justices  are  a  body 
entrusted  with  the  compulsory  discharge  of  a  public 
dutT,  and  they  have  no  power,  like  the  defendants 
in  the  case  of  Goldsmid  v.  The  Tunbridge  Weils  Com- 
mUtionert^  to  do  anything  which  would  get  rid  of 
the  nuisance  complained  of.  On  the  other  hand, 
it  is  plain,  not  only  from  the  terms  in  the  Act  of 
Parliament  to  which  he  referred,  but  also  from  the 
evidence  in  the  case  that  everything  done  in  this 
asylum  is  done  by.  agents  and  sen'ants  of  the  de- 
fendants, and  under  their  order  and  authority ;  and 
the  Act  of  Parliament  under  which  they  act, 
although  it  has  authorised  them  to  maintain  these 
pauper  lunatics,  has  given  them  no  authority 'to 
Uike  or  injure  the  property  or  rights  of  other  pcr- 
■ona.  But  if  we  were  to  listen  to  the  argument,  at 
all  events  to  the  extent  to  which  it  was  carried  by 
Hr.  Schomberg,  that  these  persons,  having  authority 
to  establish  one  or  more  lunatic  asylums,  would 
have  the  right  according  to  that  authority  to 
take  other  persons'  property,  and  in  any  manner 
they  may  think  necessary  for  effecting  their  object, 
thejr  mij^ht  stop  an  ancient  light,  or  interfere  with 
or  divert  public  or  private  rights  of  way  at  their 


discretion.  But  the  principle  of  law  applicable  to 
these  cases  has  been  very  clearly  and  conclusively 
established  by  the  opinion  of  the  judges,  which  was 
acted  on  by  the  House  of  Lords  in  a  judgment 
delivered  by  Mr.  Justice  Blackburn  in  the  case  of 
The  Mersey  Docks  Irustces  v.  GiObn  (L.  Rep.  I  E.  &  I 
App.'J3,112;  l-lL.T.Rep.X.S.G77  0Sl.)  Mr.Justice. 
Blackburn,  in  delivering  the  opinion  of  the  judges, 
says — **  If  the  Legislature  directs  or  authorises  the 
doing  of  a  particular  thing,  the  doing  of  it  cannot 
be  wrongful ;  if  damage  results  from  the  doing  of 
that  thing,  it  is  just  and  proper  that  compensation 
should  be  made  for  it,  and  that  is  generally  pro- 
vided for  in  the  statutes  authorising  the  doing  of 
such  things.  But  no  action  lies  for  what  is  damnum 
sine  injuria ;  the  remedy  is  to  apply  for  compensa- 
tion under  the  provision  of  the  statutes  legalising 
what  would  otherwise  be  a  wrong."  Then  he  pro- 
ceeds to  say — *'But  though  the  Legislature  has 
authorised  the  execution  of  the  works,  it  does  not 
thereby  exempt  those  authorised  to  make  them 
from  the  obligation  to  use  reasonable  care  that  in 
making  them  no  unnecessary  damage  be  done." 
Now  that  proposition  obviously  impUes  these  two 
tilings— first,  the  particular  thing  complained  of 
must  have  been  authorised  by  the  Legislature  direct; 
and,  secondl}',  that  in  doing  that  particular  thing 
reasonable  care  must  be  taken  that  no  necessary 
damage  be  done. 

Now  in  the  present  case,  all  that  has  been  sanc- 
tioned by  the  Legislature  is  the  erection  of  a  lunatic 
asylum  or  lunatic  asylums.  They  may  be  made 
in  any  place  ;  the  patients  may  be  so  distributed  in 
such  manageable  numbers  as  that  no  nuisance  may 
be  occasioned  at  alL  Such  sites  may  be  cliosen, 
and  such  ground  taken  as  to  render  it  impossible  to 
be  any  nuisance  to  an  adjoining  proprietor.  It  is 
impossible  that  an  Act  of  Parliament,  merely 
authorising  the  erection  of  such  an  asylum,  would 
justify  an  interference  with  rights  of  neighbours 
to  the  extent  contended  for  on  the  part  of  the  de- 
fendants. Then  in  addition  to  that,  as  the  Lord 
Chancellor  has  already  pointed  out  in  the  case  of 
this  very  asylum,  assuming  it  to  be  continued  as  it 
is  now,  there  are  the  means,  and  Capt.  Galton 
has  pointed  out  the  means  by  which  the  nuisance 
now  complained  of  may  be  remedied,  that,  in  fact 
has  been  favourably  reported  on,  and  is  known  as 
Col.  £  wart's  separate  system  of  drainage.  **The 
asylum  lands  are  130  acres  in  extent,  of  which  I 
am  informed  70  acres  are  applicable  to  farm  pur- 
poses. This  latter  portion  is  below  the  level  of  the 
asylum,  and  is  so  placed  that  over  a  great  part  of 
it  the  sewage  could  be  disposed  of  by  gravitation 
without  the  necessity  of  pumping."  That  plainly 
shows  that,  so  far  from  this  particular  thing  which  is 
being  done,  to  use  the  language  of  Mr.  Justice 
Blackbuni,  being  authorised  by  the  Legislature,  the 
very  thing  done  contains  in  itself  the  means  of 
remedying  the  nuisance. 

Then  as  to  delay.  Where  both  parties  are  public 
bodies  the  court  would  expect  to  find,  and  is  glad  to 
find,  that  before  one  set  of  public  officers  enter  into 
litigation  with  another,  before  one  part  of  the 
county  enforces  the  law  against  those  who  represent 
the  whole  county,  the  greatest  forbearance  should 
be  exercised ;  and  I  think  it  would  be  a  bad  practice 
if  this  court  were  to  look  narrowly  into  the  length 
of  time  which  has  been  occupied  by  the  negotiations 
or  the  attempts  made  in  good  faith  on  both  sides,  in 
order,  if  possible,  to  remedy  the  evil.  But  I  think 
in  this  case  there  was  no  unnecessary  delay  at  all. 
Then  it  is  said,  thirdly,  that  the  attempts  which 
have  l)een  made  by  the  justices  to  remedy  the  evil 
(at  all  events,  if  they  do  not  render  it  right  for  the 
court  to  dismiss  this  information),  are  sufficient  to 
justify  the  inquiry  the  Vicft-GV\'a.'ft\«J\a't\wak»^V!t«sNA^« 
But  1  thlnt  Ihe  maXXct  i^  tjX^o  wiw^wlXi^  s^aat«^aat^* 
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o[  Capt.  Gnlton.  It  iiibj-  not  have  beca  the  fault, 
bnt  curtaiiily  it  b(u  In-en  the  mUtortune,  of  the 
jtuUcca  tliHt,  nhhoujih  iliey  made  so  many  attempts, 
thotc  attempta  havt:  all  been  niad«  in  a  vroag 
direction,  aud  linvo  been  uiisucceaiful,  vhile  they 
had  iriibin  tlwir  own  property  and  their  own 
frrounda  (ns  nun-  apiif.irg  by  tlio  report  of  Capt. 
Oaltc:n)  tUe  nivana  of  reiiK'ilying  tlic  evil.  Although 
tho«e  utteiupts  luay  be  umd  by  them  oa  a  k^ouikI 
for  affording  tliein  fcrtbcr  lime,  they  cannot  be 
uicd  to  the  extent  of  iirijiiilidn;  the  right  of  the 
infominnt  hcie  to  n  ilL'.'i<e  fiir  an  injnnctiuii,  which 
iiir(iti\>d  n  ilix'liiruiiuii  of  liii  right   to  put  ou  end 

^Vitli  rvftHX:!  (o  the  Tcfi'rcncc  wliich  has  been 
direutud,  if  (be  imiuirii'S  h-^to  intundvil  as  nu^aiiing 
to  leave  it  In  Caiic.  '.iulton  lo  say  vrhetliur  the 
nniunce  1m«  buvu  vituliliilit'il  or  not,  then  I  think 
it  11  oaiia  tu  the  ol:j«utiou  u[iich  the  Lord  Clian- 
cellurlini  puinted  out  that  tlint  nuisanee  has  been 
complvlely  nnd  clearly  esIablitliuU,  and  therefore 
that  the  informant  It  entitled  to  a  dccluratory  de- 
•ree;  but,  if  the  inqnlry  is  only  meant  as  tu  the 
meanH  tu  1m>  adopted  to  prirvent  or  cure  the  evil, 
tluHi  it  is  a  reference  which  miglit  possibly  be  made 
after  the  decree.  Tlien  the  queition  arises  whether 
tlie  ileteiidniitt  have  boon  doing  atl  that  was  pos- 
«ib1c  in  order  to  curry  into  execution  the  terms  of 
the  depn.'e,  or  wliflluT  lliey  iiuRht  to  be  allowed 
further  time  to  do  lo.  In  iieitlier  of  those  caaes 
would  it  be  rL;ilit  to  ui»kc  sudi  an  inquiry  prepara- 
tory to  or  before  the  decree.  I  think,  tlierufot«, 
tJiu  order,  so  f;ir  as  relates  to  that  inquiry,  is  cer- 
tainly ini'unsiatent  with  the  practice  of  the  cuurt. 

The  only  reuiainin-;  point  that  was  raised  is  that 
which  the  Lord  Clianevllor  has  fully  adverted  to, 
and  to  which  I  will  unly  aild  one  word,  viz.,  that 
Iho  relators  are  a  body  who  have  tlie  power  lo  make 
•ewers,  nnd  that  tliey  thcnisi'lves  might  bare  reme- 
died this  evil.  Tlmt  objection  alio,  I  think,  is 
clearly  answered  in  l!ie  report  uf  CapL  Galton. 
Two  counea  have  Wen  su)f Rented ;  it  is  said  they 
shonlil  hare  made  a  sewer  and  emmected  it  with  tlie 
ByBt«ni  of  tbe  general  metropolitan  •ewagc  dis- 
cnarginj:  itself  into  the  rirer  at  Darkiog,  or  thoy 
might  bavo  made  another  system  of  sewers  carrying 
it  iti  tlie  direction  uf  tho  river  Lcn.  But  then,  as 
Capt.  UnlCon  has  pointed  out.  it  ia  absolutely  unlaw- 
ful to  divert  any  drainage  whatever  into  the  river 
Lea.  As  respects  tbe  alternative  plan  of  curylng 
it  into  the  nictriipolilan  system,  that  system  was 
made  with  reference  to  one  par ticulnr  area,  and  has 
been  found,  I  fear,  not  more  than  sufflclcnt  for  that 


would  be  contrary 
t  would  increase  tne  evil 
from  the  vast 


area;  and  as  he  snyi 
Act  of  I'artianienl,  a 
which  we  all  know  has  already 
amount  of  sewage  difchorged  Ii 
ptantifjon  wen.' to  attempt  to  aau  lo  inai  amouoi 
of  sewage  by  carrying  into  il  the  sewage  of  another 
district  not  intended  originally  to  be  comprised 
within  that  sydtem.  It  is  plain  that  it  would  be 
unlawful,  and  coutd  not  be  done  without  tbe  autho- 
rity of  sonic  subsequent  Act  of  Parliament,  There- 
fore neither  uf  tlie  courses  suggested  was  open  to 
the  defendants.  Although  1  thought  it  right  lo  odd 
this,  I  entirely  concur  with  wlukt  has  fallen  from  the 
Lord  Chancellor,  tliut  it  does  not  lie  in  the  mouths 
of  these  defendanCi,  wliu  have  created  tbls  nuisance, 
to  say  to  the  relators  of  tbe  Attorney- General,  that 
they  are  not  entitled  toadccree,  because  they  them- 
selves might  have  performed  the  duty  which,  in  our 
judgment,  is  not  cast  upon  llicm  at  all.  I  think, 
therefore,  the  ordor  must  be  discharged,  and  that  the 
decree  should  be  mnJe  in  tbe  form  suggested  by  the 
Lord  Cliancellur.  I  tliinlc  there  should  be  no  costs 
on  this  appeal,  and  that  the  deposit  should  be 
rctomed. 
SoUdton:  A.  T.  Cox;  >ad  C.  ULd  J.  Affcn  and  Son. 


I)UTincr<.>I-lAW. 

Friday,  Ftb.  12, 
Davis  (opp.)  r.  Scbabk  (repp.) 

Salt  of  viae,  ^-c,  hg  innlxtptr  on  Saaiiof  fc/jrf  w;( 
<j'<IucJ^-"  JCieait  refrtthmfU  Jof  tranatn'—Oatt 
proidNdi—a^a  lic(.c.47,  <-  *2— H  i'  12  Via. 
e.4a,».U— Co*(so/<vjw/. 
A  melnpolilaii  magiitratt  tencieled  on  imitttptr  tadrr 
2  fl-  3  Vict,  c  47, 1.  4a,  /or  optning  Au  iow/or  tk 
tttit  of  Kinf,  fiv.,  be/art  tint  in  (*>!  afienom  o/'Su- 
doy,  tie  mine  not  being  then  far  tht  rrfrfimtnt  of 
IriiBtUers,  on  llit  ground  tAal  lit  defemiiut  icia  bmai 
to  prore  that  Alt  gaetli  wen  trucrOtr*  in  orJer  M 
Inng  himKlf  tcttkin  tit  exfe/itimt  of  (Aol  ■ntMS. 
Ofrofiling  lo  the  proeiio  amiiiintd  in  tie  lilJk  ssctiM 
n/11  il3  Vicl.  c  iS  (.JtrsU'i  Acli, 
Ilcil,  upon  appeal,  that  tliit  e^nvicUon  iM*  irrra^.  At 
uofb  "vcepi  rtfrethmenl  fur  IractHer*"  nolUif 
an  "  CJ-oir/id'un,  extrpllon,  prorito,  or  eonililion  in  cb 
s'lilDte  on  uAii^  "  tU  informalion  wat  framed,  riOaa 
the  aordt  oftheprmito  in  Jtivit'  Act. 
Taylor  d.  Humphries,  IT  C.  B.,  .V.  3,,  530  ;  1 1  L.  7. 

iiqi.  N.  S.  37(i,  amiidered  and  ojlrmed. 
Tie  Court  of  Coiianon  Fkat  rtierjx  lo  lienuelret  a  «&- 
cmtion  I'a  foei  tate  as  to  tlu  OMt  of  appeal  friMa 
deciiioa  of  magiilratet. 
Case  stated  under  20  &  21  Vict  c.  43, 
TheappeUantappearedonthel^UiDeclSCSbefoie 
tho  stipendiary  ma^stialo  sitting  at  the  court  of  llw 
metropolitan  police  district  of  Clerkenwell  toansvtr 
to  the  complaint  of  John  Scraie,  inipector  of  poUcs. 
The  summons  chargted  that  the  appellant,  atiag  a 
person  licensed  to  Iteep  tbe  ale  liouse,  known  by  the 
sign  of  the  I'egasus,  in  tho  Green  Lanes,  in  tlw 
parish   of   titoko   Xewlngton,   in    the    county  of 
Aliddlesex,  and  wilhin  the  Clerkenwell  poliN  dis- 
trict, did  on  the  13th  Dec.  Inst,  unlawfully  open  ike 
said  house  for  the  sale  of  wines,  spirits,  beer,  aid 
other  fcrmeDted  and  distilled   liciuors   before  the 
hour  of  one  in  the  ofternouD,  the  same  not  bnnf 
tlien  for  the  rcfresbmcnC  of   travellers,  coutiaiytS 
tliG  Metropolitan  rollce  Act. 
Tho  facts  deposed  to  were  as  foUowa : 
Tho  appellant  is  the  landlord   of   the  Pe^am 
tavern  in  the  Green-laoes,  Stoke  Newiagton,  sitaaK 
about  a  mile  and  a  half  from  Fiusbury  Park,  and 
between  two  and  three  miles  from  the  Alexaadia 
Park,    and    about    five   minutea'   walk  from   tlH 
Newington-grucD   station  on    the    North   Londsa 
Hallway, 

Inspector  Charles  Goblo  at  halt-paat  twelve  ca 
Sunday  afternoon,  13tb  Dec.,  visited  tha  appellant's 
public  house,  and  found  six  men  in  front  (A  the  bsT- 
On  the  counter  there  were  three  glassc*  contaimBf 
s[iirits,  and  two  pint  pota  containing  malt  liqncir,  a 
plate  of  bread  and  cheeie  waa  pvt  up  in  fnmt  of  tks 
bar,  and  a  larder  wai  behind  it,  bnt  no  one  ai^eaitd 
to  be  eating.  The  defendant  said  that  all  the  paitiM 
there  were  travellers. 

Two  of  the  six  present,  who  gave  their  namtt  tf 
Jones,  said  that  they  came  from  Gun-alley,  Soatb> 
work,  two  others  from  Iloxton,  and  had  beta  for  a 
drive  in  tbe  country,  and  two  of  them  made  a* 
answer.  Tbe  dcfeadant  thereupon  aaid  that  ttt 
inspector  had  no  businesa  to  queitioa  them.  !■>- 
qniries  were  subsequently  made  as  to  the  penoBi 
who  sold  they  resided  in  Gun-alley,  and  no  aocfc 
persons  could  be  found  living  thete. 

There  was  no  evidence  whether  the  appdlint  dii 
or  did  not  know  of  the  misiepreBentatioa  as  to  te 
residence  of  the  men  Jones. 
There  was  a  vehicle  outside  the  ] 
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Between  tbe  huura  of  nine  and  one  on  th&t  laolB 
morning  mbont  tGO  penona  entered  the  pnblic-hanae. 
The  defendant  and  hia  potman  were  itanding  out- 
aide,  and  ipoke  to  aoine  of  the  penons  who  came 
up,  umI  aeTenl  went  awaj.  None  of  the|penona 
who  entered  the  houe  were  koown  to  the  inapecior 
or  to  the  policeman  who  wat  called.  A  Inrge 
nnmbet  of  penona  come  into  the  neighbourhood  on 
Sundaji,  who  do  not  come  on  other  da;s. 

Tbe  appellant  cajled  do  vitoeaaea.  After  hearing 
the  eridenoe,  tbe  magiatrate  decided  that  the  de- 
fendant did  unlawfuU;  open  hia  house  for  the  sale 
of  apirita  and  beer  before  the  hoar  of  one  o'clock  ia 
the  af  ternooQ  on  the  day  named,  and  that  there  waa 
not  eTidence  to  tatiify  him  that  the  peraona  who 
entered  the  houae  were  bona  fida  trarellera  ;  and  be 
conricted  tbe  appellant,  and  adjuilgud  liim  to  pay  a 
penalty  of  li.  and  2:  coati.  It  wai  contended  by 
the  appellant  that  the  burden  of  proof  that  the 
partiei  were  oot  traTellen  ta^  upon  the  com- 
plainant ;  and  on  the  other  aide  it  waa  contended 
that  tbe  appellant,  to  entitle  him  to  serre  them,  was 
bound  to  ahow  that  such  persona  were  traveller*. 
Upon  tbe  conatruction  he  put  on  the  I4th  aection  of 
11  A  12  Vict.  c.  ^i,  the  magiatrate  decided  that 
■uch  proof  ahould  come  from  the  appellant.  The 
appellanl,  being  diuatiiQed  with  thia  judgment  in 
point  of  law,  requeated  tlie  magiatrate  to  ttate  a 
caae  tor  the  opinion  of  thia  court.  If,  therefore, 
the  court  abould  be  of  opinion  that  Ihe  complainant 
waa  bound  to  prove  affirmatively  thnt  aucb  peraona 
were  not  traveUera,  and  that  the  appellant  ought 
not  to  h:iTe  beou  convicted,  thia  conviclioa  woi  to 
bo  quaibed. 

Qvain,  Q.C.,  for  the  appellant.— Thia  aummona 
was  for  an  offence  under  the  Metropolitan  Police 
Act  (2  &  3  Vict,  c  *7),  a.  *2 :  "  And  be  it  eoacMil 
that  no  licensed  victualler  or  other  penon  ahatl 
open  his  houae  within  the  metrapolitao  police  dis- 
tricta,  for  the  aale  of  wine,  apinta,  beer,  or  other 
fermented  or  distilled  liijora,  on  Sundays,  Christmas- 
day,  and  Good  Friday,  before  the  hour  of  one  in  the 
■ftemoon.  except  refteahment  for  traveliera."    The 


fwmented  or  distilled  liquors  or  aell  tbe  same  on 
Sunday  before  half-paat  twelve  o'clock  in  the  after- 
noon, or  before  the  termination  of  service  in  the 
na^bourhood,  and  aimilarly  on  Cbristmoa-day,  or 
OOM  Friday,  "  except,  in  ail  the  coses  aforesaid,  oa 
Rficahment  for  travellers."  Upon  thia  general 
Act,  this  court,  in  a  considered  judgment,  decided 
dw  COfe  of  laylor  v.  Hamphritt,  IT  C.  B.,  N.  S.,  639. 
Jt  appeara,  in  that  judgment,  page  649,  that  the 
defendant  "further  contended  that  aa  the  exception 
of  refreshment  to  a  traveller  ia  contained  in  tbe 
dinaa  creating  the  prohibition,  the  burden  of 
RDTing  that  the  prohibition  haa  been  infringed,  and 
Omt  tbe  case  is  not  within  the  exception,  is  cast  on 
tiHi  informer ;  and  that  if  the  publican  believed,  and 
bed  reason  to  believe,  when  be  supplied  tbe  drink, 
that  he  was  supplying  refreshment  to  a  traveller, 
be  ought  not  to  be  convicted.  In  thie  argument 
we  think  the  appellant  ia  welt  founded,  and  that  the 
ctatute  ought  to  be  construed  on  the  principles  that 
he  has  contended  for."  The  lltb  section  of  Jervia't 
Act  (11412  Vict,  c  *8),  upon  which  the  magiatrate 
bere  haa  baaed  hia  deciaios  waa  brought  to  the 
notice  of  the  court,  oa  appear*  at  page  64E,  and 
■Itbongb  no  mention  is  made  of  it  in  the  judgment, 
It  could  not  fail  to  have  been  considered  by  the 
Iiord  Chief  Justice  when  he  wrote  the  judgment. 
[Stoi^ed  by  tbe  court.] 

F.  M.    WldU  for  tbe  leipoDdent.— It  docs  not 
^^•■r  from  tbe  reports  of   tbi*  case,    Taylor  v. 
Uta.  Cai^Voi.  v. 


Humphria,  in  the  S*  L.J.  1,  M.C,  orthell  L.T. 
Bep.  N.  8.  S76,  that  any  allaaioD  was  made  iu  the 
argument  to  this  14th  aection  of  Jervia's  Act,  and 

the  worda  of  that  section  are  ao  strong,  that  if  they 
had  been  considered  by  tbe  court,  they  would  iiave 
certainly  been  expressly  referred  to.  That  aection 
enacts  how  a  summons  ia  to  be  heard,  and  at  the  end 
is  the  following  proviso :  "  Provided  always  that  if 
the  information  or  compl^nt  in  any  such  coie  shall 
negative  any  exemption,  exception,  proviso,  or  cod' 
dition  in  tbe  statate,  on  which  the  same  sball  be 
framed,  it  shall  not  be  necessary  for  the  prosecutor 
or  complainant  in  that  bebslf  to  prove  such  nega- 
tive, but  tbe  defendant  may  prove  tbe  affirmative 
thereof  in  hia  defence  if  he  would  have  advantage 
of  the  same."  The  judgment  in  Taylor  i.  Hmaphtiit 
ia  evidently  based  upon  tbe  rule  esfating  previously 
to  Jervia's  Act ;  the  caaea  on  the  sutiject  are  con< 
aidered  at  p.  124  of  Paley  on  Summary  Convictions, 
otb  edit.,  and  it  is  there  said,  "In  all  cases,  and 
before  the  paasiog  of  this  statute,  it  waa  an  acknow- 
ledged distinction  that  where  tbe  exceptions  came 
by  way  of  proviso  in  a  separate  clause  or  Act  from 
that  which  described  the  offence,  and  without  refe- 
rence in  the  enacting  clause  incorporating  tbem 
therewith,  the  defendant  must  bring  himself  by 
proof  within  tbe  proviso  by  which  he  sought  to  pro- 
tect himself;"  and  in  the  note  (same  page)  "  Conira 
if  the  exception  were  in  the  claoae  containing  tbe 
prohibition  or  in  one  thereby  referred  to."  Tbe 
judgment  in  Taylor  v.  Btanphria  practically  repeal* 
thia  proviaa  in  Jervia's  Act  and  returns  to  tbe  old 
law  before  that  statute,  and  if  that  were  now 
affirmed  the  consequences  might  be  serious. 
[M.  SurTH,  J.— The  aubttance  of  the  section 
creating  the  offence  is  that  an  innkeeper  may  keep 
hia  house  open  on  Sundays  for  travellera,  but  out 
for  other  people.  Traveller*  can  scarcely  be  said  to 
l>e  tbe  exception  to  the  rule.]  Kj  argument  must 
depend  upon  the  application  of  the  proviso  in 
Jervia's  Act  to  this  section. 

Uuai'n  was  not  heard  in  reply. 

KEATixa.  J. — In  this  coao  Hr.  White  has  been 

unable  to  distinguish  tbe  circumstance*  from  those 
of  Taylor  T.  Hitmphna.  Ihcre  can  be  no  doubt  the 
UthaecUon  of  11  &  12  Vict  c  43,  was  brought 
before  the  court,  and  it  was  probably  present  to  the 
mind  of  the  court  when  their  decision  was  formed, 
for  a  caae  ia  referred  to  in  the  judgment  which 
depends  upon  that  authority.  Unleaa  it  can  be 
ahown  that  there  waa  an  absolute  mistake  by  the 
court  In  omitUog  to  consider  that  section,  the  judg- 
ment iu  that  cose  moat  bind  ua.  I  agree  with  Mr. 
White  that  if  we  come  to  a  concluaion  which  could 
be  interpreted  as  a  repeal  of  the  14th  section,  tbe 
consequences  might  be  aerioui.  But  we  do  not 
intend  to  do  anything  of  the  kind,  nor  do  we  con- 
sider that  tbe  court  had  any  such  intention  in 
Taahr  Y.  Bwnphria.  This  1*  a  very  peculiar  Act, 
and  tbe  only  effect  of  ourjudgmeat  is  that,  although 
the  port  about  travellera  appears  to  be  an  exception, 
it  is  not  really  so.  This  was  the  view  of  thia  court 
before,  and  a  contrary  decision  would  cast  upon 
innkeepers  a  burden  imposaible  for  tbem  to  bear. 
They  might  be  liable  to  conviction  if  they  served 
anyone  besides  their  personal  friends.  We  adhere 
to  the  deciaion  iu  TayloT  r.  Htanphria. 

M.  Snira,  J.— I  also  think  we  are  bound  by 
Taylor  r.  Uamphria.  Tba  authority  ia  of  great 
weight,  being  a  considered  judgment  of  the  Iste 
Liiid  Chief  Justice  of  this  court.  That,  however,  ia 
a  decision  upon  thia  Act  only,  wliicta,  it  muet  be  ad- 
mitted, involve!  much  difficulty  upon  this  exception. 
The  court  in  Ibnt  cose  hod  before  it  tbe  common 
and  the  statutes  upon  the  aub^t\  b^  ^Iosl  ««a.- 
i  Uw  on  inn^M^et  \b  Viu.'a&  vi  »m^i  »!^.-«^>a 
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come  to  Ilia  houai?,  aod  he  'a  tialile,  if  he  rtfuacl  to 
do  10,  ciihcr  to  action  or  indictmciit ;  vhc^n  the 
statute  limitiKl  thii  duly  on  tiuadaj't,  the  liabilily 
irilh  rcsard  to  trarclkrs  iris  left  at  it  «>s  before. 
An  innkeeper  ia  liable  to  coayiction  only  if  be  re- 
ceives into  his  house  within  the  forbidden  houn 
knuwingly  other  than  trarellcn.  Hov  is  he  to 
Mtisfy  himself  of  the  character  of  his  Tisitors  if  he 
ii  not  to  take  their  word  for  what  they  are  ?  The 
aubstantial  effect  of  the  section  is  merely  that  an 
innkeeper  must  close  bis  house  for  a  certain  time  in 
all  but  trarellers.  Tliis  court  decided,  after  haring 
this  clause  of  Jerris'  Act  called  to  their  attention, 
that  the  informer  must  shov  that  the  guests  are  not 
traTeiler*.  in  order  Ihat  the  innkeeper  should  be 
convicted ;  and  1  am  of  opinioa  that  there  U  good 
leason  to  support  that  decision. 

Bhett,  1. — It  is  impossible  to  dittin^ish  this 
case  from  Taylor  T.  Humphriti,  and  there  ii  no 
ground  for  thinking  that  the  proviso  ia  the  1-tlh 
•ection  of  Jcrris's  Act  ira*  not  brought  to  the  notice 
of  the  court  in  that  case.  In  the  1st  section  of  11 
&  U  Vict.  c.  49.  although  the  word  "except"  is 
used,  "as  refreshment  for  t ravel lers "  cannot  t>e 
•aid  to  be  an  "exemption,  exception,  proviso,  or 
condition  in  the  atatute  on  vhicb"  the  information 
was  framed.  So,  understanding  the  effect  of  tbat 
judgment,  thii  case  mutt  follow  ^e  rale  then  laid 
down.  Judgmtal  Jor  appellaai. 

Q/tain  aakcd  tor  costa  on  the  ground  that  the 
commissionera  of  police  were  the  respondents,  and 
theriffore  the  appellant  might  have  costs  without  any 
brvaeb  of  the  rule  of  this  court  not  to  grant  costs 
upoD  appeal  against  magistrates. 

Keating,  J,— This  appeal  is  against  tho  decision 
of  a  mafistrate,  and  we  think  that  decision  should 
be  reversed  without  costs.  The  rule  of  this  court 
is  that  costs  are  dincretionaiy  in  each  case. 

Attorney  for  appellant,  J.  Croft. 

Attorneys  lor  respondent.  Elh>  and  Ellh. 


WARRINGTON  ELECTION  PETITION. 

Ftb.Za!uH,l8C!t. 

(Before  MasTi:*,  B.) 

ri.!t'»;(  lli-ktit — Mode  of  votinff — tiMjHcieiKy  oj    pott 

chrt—Imgalarity  ia  lakimj jn4l—What  ntctstari/ta 

amid  an  iltdiun — Addiu'j  Itadertd  votti  at  trial — 

Prooidui-e. 

Ti*  lii'ttl  amallj)  gictit  to  a  vottr  Ig  a  caadidati  is  no 

Bg  TtaBon  1;/  ttntiaian  prti-ailivg  at  a  parliealar  booth 
at  an  lani/  tour,  a  poU  ettrk  rejiilarly  ojipoialai  failed 
to  record  filar  vola  lehiei  atrr  jirtiftrlg  ttndtrtil. 

Four  lioatand peT*Mi  vottd  al  Ihtthrlion; 

Btfd,  that  the  omiaioa  to  rteord  lU  four  votes  could 
not  per  se  render  the  vholc  tltetioa  void. 

But  iritre  it  itpmetdthat  hgallt/  ttndtrtdrotrt  harl  btfi. 
imgulattg  emilltdjraia  the  livois  bi/  the  /nil/  clrrki,  it 
it  jifftrllit  aaipeliat  la  the  mdot  to  put  itriu  in  iimi 
tkiu  ndd  fAua  to  either  tide  during  the  pnigrttt  of  the 

ll  it  tbe  datg  of  a  eoltr  ^ii»!  to  tender  hi*  role  lo  an 
lain  icho  is  the  ri^ht  perion  to  mrrjil  it.  and  it  tl 
u  nny  miitnke  or  error  lo  complain  to  the  deputy  re- 
laniHg  offietr. 

If  a  soltr  uatt  a  general  amnunnmrnt  at  the  l-ooth  of 
Ihe.  eandidntc  fir  Khon  it  iciiAes  to  itcord  hit  rote, 
Imt  foils  to  indtr  it  Ii  V e  cli ik  appvialtd  to  lakt 
it,  Otrt  it  HO  legal  tender  ojlhtxolt. 


It  is  not  tHjUricnt  that  a  ivler  handi  hit  rotiij  l^.'iil  t> 
fiine  third ptrton,  trho  handi  it  to  the  poUifg  c^rtt. 
Wliuc  a  petition  alleget  that  an  election  it  rujif  1-^  it- 
ton  thai  ihti  poll  iriu  imprcperljf  fOdLm,  ami  iLi  M-it  it 
ctaiuitJ,  the  jirit  ingiiira  it,  rhethtr  llf  prrtn  ci 
Khuse  lichalfthe  teat  is  aaimtdJtad  a  fair  ad/on'.v  j' 
tht  electors. 
[j  bg  accident  and  itilhoitt  Jnad  an  iiMonpefnif  penet 
it  ai'poinled poU  citrk,  and  partlg  liraiigh  die  acUii' 
the  arjents  of  lis  eandldala.  Ac  gel*  into  a  ilali :/ 
amfuiion,  and  mtti  are  not  talxH  ichiiA  omghl  ta  UN 
been  taken,  that  it  not  mj/ieieat  growtd  Jor  dtda-isj 
an  election  icW/jt  void. 

Price,  Q.  C.and  Can^btll  Fatter  foi  tht  petitionm. 
Quui'n,  Q.  a  C'ith  Edicardi  and  Cotvalrr]  (or  tk 
j'eipondcnta. 

The  principal  facts  appeared  to  be  tbat  at  on 
particular  booth— No.  1  in  the  Soath-eut  Waid-a 
man  of  the  name  of  George  Dickaoa  bad  been  ap- 
pointed poll  clerk  by  the  returning  ofiicer.  It  lami 
out  upon  inquiries  from  the  man  himaelf — and  be 
i^andidly  gave  an  account  c^  himself — and  frca 
inqoiiiet  made  hjr  the  roters,  that  he  waa  nttc^ 
incompetent  and  thotunghlj  ignorant  of  hi*  doDA 
(le  came  to  an  early  breakfait  prorided  by  ibe 
mayor  in  the  morning,  before  they  went  do«a  tJ 
ihe  different  booths,  which  opened  at  eight  o'do^ 
tie  went  to  his  booth  about  aercn  m  half-paiL  lal 
he  seemed  to  tiave  believed  it  was  not  his  boosda 
duty  to  take  down  every  vote  tendered,  but  tn  take 
down  only  such  as  he  thought  from  time  totiot 
irere  particularly  addressing  theniaelTea  to  him.  I* 
(his  case  the  voters,  for  the  sake  of  eonvenieriM, 
irere  all  provided  with  voting  cards.  The  nnmbii 
if  the  voter  on  the  register,  togelfaer  with  his  duk 
ire  placed  on  the  card  which  he  preienta,  aad  he  ii 
twund  to  declare  with  his  voice  that  he  votes  ta 
So-and-so.  Persous  came  in  that  way  and  [«• 
■entcd  themselves  to  him.  He  took  their  caidi.  jxl 
them  into  his  pocket,  and  never  entcrul  them  ia  liu 
poll  book.  He  got  into  a  very  confused  state,  lad 
did  not  know  what  he  wot  doing.  One  time  he  ni 
sitting  at  one  portion  of  the  room  where  it  ■u 
almost  impossible  to  have  the  voter*  contc  ciote  3f 
tu  him.  That  was  pointed  out  to  him.  and  tm 
poailion  changed  so  as  to  give  him  greater  faciliir 
to  sec  the  roters  and  take  down  their  name*.  Tit 
result  was  that  in  looking  over  the  polling  in  tUl 
particular  booth  it  was  found  there  were  i ' 
omitted  from  the  poll  bocka  ninety-three  vi 
inquiry  was  set  on  foot  and  the  ducovery  made  uui 
the  poll  clerk  thought  it  waa  not  a  matter  for  ^ 
eictuaively  to  attend  to ;  that  in  many  cnte*  vbol 
the  voter  called  out  '■  Vote  for  GreenaJl,''  he  offliind 
tu  put  it  down,  and  that  in  other  case*  his  head  *■ 
BO  confused  that  he  got  hold  of  the  cards  and  ptf 
them  into  bis  pocket.  These  were  the  facta  el  lk 
case  with  regard  to  the  grievance  complained  of  l9 
the  petitioners.  The  omission  waa  not  coafiaw 
entirL'ly  to  Mr.  Greenall's  supporters,  but  aome  viiM 
for  Mr.  Rytandi  were  left  off  in  the  same  war.  txt 
it  waa  aaid  in  nothing  like  Ihe  proportion  that  lib 
Grecnall's  supporter*  were. 

Price,  Q.  C,  in  opening  the  case,  mentionnl  tbw 
facts,  and  said  :  The  form  of  petition,  following  tit 
words  of  the  Act,  is  not  directed  against  It. 
Rylands.  but  is  directed  ai;ainit  Ibe  retcnult 
officer,  it  is  obliged  to  be  directed  against  tns- 
I  say  at  once,  ni  I  said  in  London  wbeu  cmnalid 
alKiut  the  matter,  that  your  duty  is  to  fi^liiw  tu 
,  words  of  the  statute,  showing-  that  the  poU  was  Ml 
I  properly  taken.  The  words  of  the  scalnie  »* 
"  That  the  sheriff's  otSeer  shall  take  care  ihil  Ht 
poll  is  duly  aud  indifferently  taken,"  ll  ii  n.i« 
intended  lo  impute  personal  impmuiety  or  pi-neRit 
I  partiality   iu   the    matter,    but   uat  in  the  ^ 
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charge  of  his  duties  he  did  not,  to  use  the  words 
of  the  statute,   "duly  and  indifferently  take  the 
poll."    That  was  the  form  which  I  believe  it  was 
absolutely  necessary  to  take  according  to  the  statute 
if  you  wanted  to  make  the  returning  officer  the 
respondent.    I  think  it  right  at  the  outset  to  call 
attention  to   the  particulars    because   they   were 
delivered  under  the  judge*s  orders.     There  is  no 
question  of  personal  partiality  against  the  returning 
officer,  but  it  is  that  he  did  not  **duly  and  indif- 
ferently take  the  poll,"  in  the  technical  sense  of  the 
word,  by  taking  care  that  every  voter  should  have 
proper  facilities  for  recording  his  vote.    I  should 
also   mention  to  your   Lordship  that   it    will  be 
shown  at  this  same  booth  that  the  deputy  return- 
ing officer  was  a  person  who  was  not  competent 
to  discharge  his  duties.    [Quoin. — It  is  not  in  the 
rarticulars.      Martin,  B — Just  take  the  facts.] 
The  same  thing  took  place  at  other  booths.    There 
are  also  other  allegations  in  this  petition,  because 
it  is  a  matter  of   very  considerable   importance 
whether  it  is  a  cast  which,  in  consequence  of  the 
Toters  not  having  been  allowed  to  exercise  a  consti- 
tutional right,  they  have  a  remedy  by  action  at  law, 
liaving  been  improperly  depriv^  of  it  by  the  re- 
turning   officer,    or  whether  the   proper   remedy 
would  be  to  declare  the  election  void  on  the  ground 
that  from  these  irregularities  the  poll  was  not  pro- 
perly taken.  Accordingly  your  Lordship  will  see  that 
ftome  part  of  the  prayer  of  this  petition  is  that  you 
should,  if  these  facts  are  found  correct,  declare  that 
the  election  was  void  in  this  sense :  that  it  was  so 
irregularly  conducted  that   due  facility  was  not 
afforded  to  the  constituency,  or  a  free  opportunity 
given   of  recording   their  votes,  which   they  were 
entitled  to  have.    Another  view  was  this,  that  your 
Lordship  having  now,  as  part  of  the  election  tribunal, 
all  the  authority  of  a  committee  of  the  House  of 
Commons,  it  might  be  your  Lordship's  view  that 
the   proper  remedy  was  to   hear  evidence   upon 
these  votes,  to  see  if  they  were  properly  tendered 
and  improperly  recorded,  and  then  acid  them  to  the 
poll  as  a  committee  of  the  House  of  Commons  would 
do  upon  a  scrutiny,  where  objections  were  made  to 
Totes  as   having  been   votes  which  ought  not  to 
have  been  received  or  added,  and  which  may  be 
rejected  under  other  circumstances,  on  the  ground 
of  non-payment  of  rates.    You  know  on  a  scrutiny 
you  may  remedy  many  matters  which  before  the 
revising  banister  may  have  been  passed  over  or 
decided,  and  set  his  judgment  right  if  it  could  be 
shown  that  he  had  improperly  excluded  a  man  from 
the  register.    These  are  the  two  views  I  have  taken 
in  this  question.    I  have  looked  into  the  authorities 
and  I  can  find  no  case  similar  to  the  present  in  the 
books  of  the  old  election  law — no  case  in  the  reports 
in  which  this  point  ever  seems  to  have  been  raised. 
All  the  cases  of  scrutiny  I  can  find  are  as  to  allega- 
tions of  bribery,  or  a  scrutiny  to  strike  off  bad  votes ; 
but  I  cannot  find  any  complaint,  or  any  void  elec- 
tion in  consequence  of   irregularity  of   the  poll, 
except  in  those   cases  where  there    has   been  a 
riot  and    the    election  could  not  be  carried  on. 
I^BIartin,  B.—  Did  I  understand  one  case  you  have 
is  that  a  man  came,  and,  so  far  as  his  stantment  is 
concerned,  declared  his  intention  to  vote  for  Mr. 
Greenall.  and  that  it  was  not  written  down  by  the 
poll  clerk?]    Yes.    [Martin,  B. — What  does  the 
Act  of  Parliament  say  ?]    Your  Lordship  is  pro- 
bably aware  that  long  before  the  first  Reform  Bill 
was  passed  there  used  to  bo  an  assessor,  who  was 
appointed  by  the  returning  officer.    Each  candidate 
had  a  member  of  the  Bar  who  could  put  questions 
to  the  voter,  which  were  argued  before  the  assessor, 
and  he  decided  whether  the  vote  was  good  or  bad. 
That  was  a  very  cumbrous  proceeding,  and  then 
came  the  Reform  Bill  and   the    appointment    of 
revising  barristers,  who  nut  the  register  in  a  proper 


position.  The  list  was  conclusive  as  far  as  it  went, 
and  you  could  not  object  to  the  register  if  the  name 
was  upon  it,  but  certain  inquiries  are  permitted 
and  certain  oaths  taken.  The  G  Vict.  c.  18,  s.  81, 
states,  *'  that  in  all  elections  whatsoever  of  a  mem- 
ber or  members  to  serve  in  Parliament  no  inquiry 
shall  be  permitted  at  the  time  of  polling  as  to  the 
right  of  any  person  to  vote  except  only  as  follows, 
that  is  to  say,  that  the  returning  officer  or  his 
respective  deputy  shall,  if  required  on  behalf  of  any 
candidate,  put  to  any  voter  at  the  time  of  his  ten- 
dering his  vote,  and  not  afterwards,  the  following 
questions,  or  either."  Therefore,  your  Lordship  sees 
all  the  man  has  to  do  in  coming  up  to  the  poll— of 
course  at  the  risk  of  indictment  in  case  of  person- 
ating another — is  to  declare  that  he  is  So  and  So, 
and  having  handed  in  his  card  declare  for  whom  he 
votes.  [Martin,  B. — ^What  are  the  two  quesUons  ?] 
The  first  is,  "  Are  you  the  same  person  whose  name 
appears  as  A.  B.  on  the  register  of  voters  now  ?" 
Secondly,  "Have  you  already  voted  here  or 
elsewhere  ?"  Therefore,  these  two  questions,  at  the 
request  of  either  candidate,  may  be  put,  and  the 
man  may  bo  sworn,  and  is  liable  to  indictment. 
,  [Martin,  B. — Is  there  any  direction  as  to  how  the 
polling  is  to  be  taken  ?]  None  except  that.  There- 
fore I  take  it  the  position  is  this :  the  voter  nmst 
go  and  present  himself  in  person  to  the  poll  clerk, 
the  proper  person  to  poll,  and  must  either  declare 
his  name,  or,  in  the  case  of  handing  in  a  voting 
card,  he  must  orally  declare  for  whom  he  votes.  I 
shall  not  contend  that  it  will  do  for  him  to  throw 
down  his  card  and  walk  away.  There  is  no  statutory 
provision  as  to  what  is  a  due  tender  of  votes.  There 
was  an  old  case,  the  Southwark  case,  which  showed 
how  far  the  poll-clerk  was  responsible  for  the  non- 
acceptance  of  votes  that  were  properly  tendered. 
We  shall  submit  that  these  votes  were  properly  ten- 
dered, and  that  they  were  omitted  to  be  recorded 
through  incompetency  on  the  part  of  the  poll-clerk. 
One  division  of  the  prayer  of  this  petition  may  be 
considered  by  your  Lordship,  and  upon  that  your 
Lordship  may  declare  the  whole  election  void ;  or, 
'on  the  other  hand,  your  Lordship  may  take  the 
votes  that  were  left  off  for  Mr.  Greenall,  and  then 
cast  up  the  votes  that  were  given,  and  which  were 
improperly  omitted  to  be  reconled,  and  then  say  if 
it  did  not  put  Mr.  Greenall  in  a  majority,  and 
whether  your  Lordship  would  be  disposed  to  go  on 
with  the  petition  on  the  grounds  of  bribery  and 
treating,  which  are  alleged  against  Mr.  Rylands  ; 
and,  should  your  Lordship  take  that  course,  I 
shall  have  evidence  to  produce  on  that  point.  If,  on 
on  the  other  hand,  your  Lordship  should  consider 
that  other  votes  than  those  of  which  we  have 
not  evidence,  wore  not  duly  recorded,  you  may 
declare  the  whole  election  void.  It  wad  only 
on  inquiry  that  it  was  discovered  that  some 
votes  for  Mr.  Rylands  were  unduly  omitted,  and 
therefore  your  Lordship  might  consider  it  was  a 
case  in  which  the  whole  thing  should  be  re-opened, 
and  that  there  should  be  a  fresh  election,  in  which 
the  two  candidates  should  stand  again  if  they  so 
think  fit.  According  to  the  statute  under  which 
your  Lordship  is  now  sitting,  by  the  53rd  section, 
where  an  undue  return  is  made,  and  a  candidate 
claims  the  seat,  it  may  be  declared  an  undue  return 
upon  a  petition  complaining  of  such  election  being 
an  improper  one.  My  friend  may  think  he  is 
entitled,  and  no  doubt  will  be  entitled,  to  open  out 
a  case  of  recrimination.  I  think,  my  Lord,  I  cannot 
make  the  matter  more  intelligible  than  it  now  is. 
As  to  the  proper  method  of  taking  votes,  if  your 
Lordship  believes  that  an  improper  method  was 
taken  at  this  election,  then  the  whole  election  will 
be  void ;  if,  on  the  other  hand  you  say  that  "^^t. 
Rylands'  hands  were  ^^lTt,V^^«cwNVi\vx\i«t\^^^'"'J];^ 
I  have  to  heat  o\a  \*^\\V.viTi«t^«Mi.t\VvY\\>fVosA^    'v\« 


420 


MAGISTRATES'  OASES. 


Wabjuhotoit  ELEcnoir  PBrmoir. 


mayor  was  the  returning  officer,  and  he  was  deemed 
the  respondent  under  the  51st  section  of  the  Act. 

Mastik,  B.— If  a  man  came  to  the  polling  hooth 
and  declared  his  intention  of  voting  for  a  certain 
candidate,  and  his  vote  was  not  duly  talcen,  then  he 
was  entitled  to  have  his  name  put  upon  the  polling 
book.  If  a  man  comes  forward,  and  tells  the  poll- 
clerk  who  he  is  going  to  vote  for,  and  the  Tote  is 
lost — and  it  may  turn  out  that  that  arose  in  a 
Tariety  of  instances — it  would  serre  to  show  that 
the  rotes  of  the  electors  were  not  duly  taken,  and 
the  result  may  follow  which  Mr.  Price  has  men- 
tioned. I  think  our  first  inquiry  should  be,  as  Mr. 
Price  suggests,  to  decide  whether  Mr.  Rylands  had 
a  fair  majority  of  the  votes  of  the  electors  of  War- 
rington. If  that  should  be  so  proved,  there  is  an 
end  of  the  question,  except  the  learned  counsel 
shows  that  on  the  part  of  Mr.  Greenall  votes  also 
were  thrown  away.  It  seems  to  me  there  was  no 
other  way  of  proceeding. 

Pt-ice  again  referred  to  the  Southwark  case,  stating 
that  the  tender  of  a  vote,  in  order  to  be  made  avail- 
able, should  be  made  to  the  poll-clerk,  to  whom  the 
voter  must  declare  for  whom  he  intends  to  vote.  It 
was  a  question  of  fact. 

The  poll  books  were  here  put  in  evidence,  and 
some  formal  proceedings  admitted. 

As  to  the  proceedings  at  No.  1  booth,  several 
witnesses  who  were  voters  deposed  that  there  was  a 
great  crush  at  the  booth,  and  that  they  put  their 
tickets  before  the  poll  clerks,  but  afterwards  found 
they  had  not  been  entered. 

It  was  proposed  to  add  the  votes  which  it  was 
foimd  ought  to  have  been  recorded.  Mabtin,  B., 
said  that  he  understood  Mr.  Price  to  say  that  there 
was  no  precedent  for  doing  this. 

Price, — I  did  not  say  no  precedent  for  adding 
votes,  but  that  I  could  find  no  precedent  in  which 
there  had  been  an  election  petition  on  the  ground  of 
the  voters  not  being  able  to  poll  in  the  way  we 
allege  here.  [Martin,  B.— Do  I  understand  you 
there  is  no  precedent  in  the  law  records  where, 
owing  to  the  mistake  of  the  poll  clerk,  voters  were 
not  put  on  the  poll,  and  where  they  might  be  added  ?] 
There  is  no  such  precedent.  [Martin,  B.— I  shall 
be  glad  to  hear  Mr.  Quain  if  tic  has  an  objection  to 
offer.  It  seems  to  me  it  may  be  done.]  There  arc 
undoubted  precedents  of  adding  voters  to  the  poll 
where  there  has  been  a  proper  tender. 

Quain. — What  I  say  is,  there  is  no  precedent  for 
adding  a  vote  unless  it  has  been  duly  tendered. 
[Martin,  B.— You  don't  dispute  that  if  a  vote  has 
been  duly  tendered  it  may  be  added  to  the  poll  ?] 
I  do  not,  if  in  your  Lordship's  judgment  such 
votes  have  been  duly  tendered.  [Martin,  B. — ^That 
will  be  a  mere  matter  of  fact  for  me  to  decide.] 

Price. — I  alluded  yesterday  to  the  Southwark  case 
given  in  Mr.  Hey  wood's  Election  Law.  h>erjeant 
Heywood  was,  as  your  Lordship  is  aware,  a  great 
authority  on  the  subject.  The  case,  although  not 
like  the  present,  was  one  in  which  it  was  very 
elaborately  argued  as  to  what  constituted  a  good 
tender,  and  the  result  was  that  where  it  was  found 
there  had  been  a  good  tender  the  committee  decided 
to  add  the  vote.  Rogers,  in  alluding  to  this,  says, 
'*The  fact  whether  a  tender  is  or  is  not  good, 
must  always  depend  upon  the  evidence  in  the  par- 
ticular case."  I  shnll  be  glad  to  draw  your  Lord- 
ship's attention  to  the  case  as  soon  as  I  get  it  from 
the  law  library  in  the  town. 

Martin  B.— Upon  this  matter  I  am  with  you ; 
my  opinion  confonns  to  what  you  have  argued  and 
CODtCDd  for,  therefore  it  is  not  necessary  for  me  to 
^  farther  into  the  matter. 


Quain. — If  in  your  Lordship*s  judgment  there  has 
been  a  proper  tender,  the  votes  may  be  added.  A 
tender,  in  order  to  be  available,  should  [be  made  to 
the  poll-clerk,  to  whom  the  voter  should  declare  fur 
whom  he  intends  to  vote. 

Martin,  B.— That  is  a  question  of  fact  which  I 
must  decide  to  the  best  of  my  ability  upon  the 
various  cases  which  come  before  me. 

Price, — ^That  was  my  opinion.  The  ground  I  tonk 
was  whether  the  fact  of  these  votes  not  having  been 
entered  the  election  was  not  void ;  and  secondly,  if 
your  Lordship  thought  it  was  not  a  void  electkxi, 
then  we  contend  your  Lordship  has  power  to  add 
the  votes.  These  are  the  two  views  I  pot— fizit, 
whether  your  Lordship  thinks  from  the  conhuioo 
which  existed,  increasing  to  a  certain  extent  to  riot 
in  another  form,  the'  election  was  void  by  reason  of 
the  voters  not  being  able  to  poll ;  or  if  it  does  not 
amount  to  that,  then  we  contend  your  Lordskip 
must  add  the  votes. 

Martin,  B.— Without  prejudicing  the  matter,  bj 
impression  is  that  it  is  not  a  void  election,  sod 
cannot  be  so  treated,  and  if  yon  look  at  vhat 
Willes,  J.  says  in  the  Lichfield  case,  it  bears  out  that 
view.  Here,  by  mere  accident,  withoat  fraud  on 
the  part  of  anybody,  it  so  happens  that  an  inoooi- 
petent  person  was  appointed  poll  clerk  for  the 
purpose  of  receiving  votes,  and  partly  throu^  the 
acts  of  the  agents  of  Mr.  Greenall,  he  got  into  sndi 
a  state  of  confussion  that  the  votes  were  not  takes 
as  they  ought  to  have  been,  and  I  don't  think  I 
ought  to  avoid  the  election  on  that  account. 

For  the  purpose  of  giving  a  sample  of  the  ten- 
dered votes,  the  evidence  (3  John  Dewhurst  nu^ 
be  taken.    He  said : 

I  am  a  schoolaiaater,  and  a  voter  for  the  boroosfa.  Os 
the  last  election  I  irent  to  No.  1  booth  for  the  wupoee  of 
▼oting.  I  was  about  the  fifth  that  Toted.  Mr.  jLove  «u 
sitting  in  the  middle,  Mr.  Dickson  was  first.  I  gars  nr 
card  to  Mr.  Lowe,  thinking  he  was  the  poU-«letk.  I  nja 
I  Toted  for  Mr.  QTeenhall.  Thej  were  all  writinf.  I 
believed  it  was  all  right.  After  that  I  went  into  the  boodi. 
and  was  there  for  an  hour  or  two,  and  saw  the  whole  of  tht 
men  yote  whose  names  were  left  out.  I  never  heard  a  wcri 
of  it  imtil  next  morning  that  the  names  had  heen  left  est 
I  thonght  Dickson  was  rather  oonfoeed,  and  he  told  metkt 
pen  was  a  bad  one,  and  I  went  and  sot  another.  The  csrds 
were  being  thrown  about  carelessljr,  and  I  went  to  Vr. 
Lawrence  about  it,  and  he  said  the  cards  were  of  no  ut. 
He  said,  howeTer,  it  would  perhaps  be  better  to  have  thsi 
brought  together,  and  a  basket  was  fetched,  and  tar  akoot  a 

?uarter  of  an  hour  or  20  minutes  I  coUeoted  the  ouds.  Kr. 
jawrence  was  talking  to  mo  a  good  Mrt  of  the  tinie.  I  wis 
there  about  nine  o'clock,  when  Mr.  Dickson  was  put  in  d» 
centre.  There  were  two  or  three  cards  lying  under  his  sza 
at  the  time,  and  he  said,  '*  Will  you  find  them  ?"  I  LmAsI 
for  them,  and  X  believe  Major  Pickmere  was  there,  and  e* 
looked  over  the  burgess  roll,  and  the  names  were  entered. 

Martin,  B.— I  think  that  is  a  bad  tender.  The 
tender  must  be  to  the  poll  clerk.  If  the  seventy- 
eight  others  are  to  give  the  same  evidence  I  sm  of 
opinion  that  that  is  not  a  proper  tender  of  a  votei 
People  must  take  care  to  ascertain  who  is  the  po& 
clerk  to  whom  the  vote  should  be  given.  They 
must  take  some  trouble  themselves  about  it. 

Price  then  summed  up  the  case.  His  first  con- 
tention was  that,  owing  to  the  confusion  thst 
existed  in  this  department  of  No.  1  booth,  and  ovin; 
to  the  incompetency  of  the  person  appointed  by  the 
returning  officer,  the  votes  had  not  been  **  duly  sod 
indifferently  taken."  Therefore,  it  was  a  voU 
election.  Why  he  submitted  it  was  a  void  electioa 
was  that  because  those  men  who  had  an  undoubted 
right  to  exercise  their  privilege,  and  who  went  to 
this  booth  with  a  determination  to  do  so,  had  br  do 
act  of  their  own  been  deprived  of  that  privilege  lij 
the  incompetency  of  the  person  appointed  to  Hike 
their  votes.  With  re8i)ect  to  the  deputy  retsnuBf 
^  oflLcer,  who  saw  what  was  going  on,  it  vsi  ki* 
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bounden  duty  to  point  out  to  the  penous  who  came 
to  Tote  the  person  whose  duty  it  was  to  record  the 
votes,  and  if  by  no  wrong  of  their  own  the  electors 
had  been  prevented  from  exercising  their  franchise 
freely  and  indifferently,  and  were  afterwards  asto- 
nished at  the  discovery  that  they  were  entirely  un- 
represented so  far  as  the  candidate  of  their  choice 
was  concerned,  it  was  just  such  a  case  as  if  they 
had  been  prevented  from  voting  by  any  other  cause. 
He  drew  his  Lordship's  attention  to  a  case  in  which 
the  poll  was  closed  in  consequence  of  a  disturbance 
which  occurred  only  a  few  minutes  before  the  proper 
hour,  whereby  one  elector  was  prevented  from  re- 
cording his  vote,  and  in  which  case  the  election  was 
held  to  be  void,  although  the  majority  was  only 
•iz,  and  it  was  not  pretended  to  be  shown  that  any 
other  voter  was  prepared  to  tender  his  vote.    That 
was  the  principle  upon  which  this  case  should  be 
decided.    It  was  not  a  mere  question  of  putting  Mr. 
Greenall  in  a  majority ;  that  was  merely  added  as 
an  addendum  to  the  petition.    The  real  grievance 
of  which  the  petitioners  complained  was  that  this 
waa  a  void  election.    The  natural  thing,  he  sub- 
mitted, was  not  for  the  voter  to  ask  for  the  poll 
clerk,  but  for  the  poll  clerk  to  announce  himself,  or 
the  deputy  returning  officer,  whose  duty  it  was  to 
give  every  facility  to  the  voters  for  the  exercise 
of    the  franchise.    The   returning  officer's  duty, 
beyond  all  question,  was  to  take  care,  as   each 
voter  came  up,  that  he  was  before  the  proper  per- 
son.   If  the  returning  officer  saw  a  man  coming  up 
and  that  he  did  not  place  his  card  before  the  prop^ 
person,  there  was  not  that  free  opportunity  given  to 
the  elector  to  exercise  the  privilege  to  which  he 
was   entitled.    The  voter  had  a  right  of  action 
against  the  returning  officer,  therefore  the  constitu- 
tion had  recognised  this  as  a  high  privilege.  Under 
the  circumstances,  this  election  was  conducted,  so 
far  as  this  particular  booth  was  concerned,  in  such 
a  state  of  confusion  and  disturbance  as  to  entitle 
his  Lordship  to  declare  it  void.    Mr.  Dickson  was 
so  incompetent  for  the  office  he  held,  that  even  if 
every  vote  had  been  tendered  to  him  he  would  not 
have  been  the  proper  person  to  have  received  them. 
Were  the  voters  to  suffer  for  that  ?    It  was  per- 
fectly obvious   if   he   was    not  competent  there 
was  no  wrong  on  the  part  of  the  electors,  who 
went  to  the  booth  with  the  fullest  intention  of 
giving   their   votes    to   the   right   man.     Under 
those  circumstances  he  submitted  that  his  Lord- 
ship  would    say   this   was   a  void  election,   and 
that  although  he  might  say  that  in   some  cases 
the   tender   was    not    a   good   one,  it   was   not 
through  the  fault  of  the  voters,  but  through  the 
fault  of  the  retuming-officer.    Should  his  Lordship 
however,  differ  from  him  in  that  view,  perhaps  he 
would  grant  him  a  case  upon  it   [Martin,  B. — No, 
no.    A  great  deal  of  expense  is  incurred  in  these 
cases,  which  is  useless.    It  is  a  question  of  fact,  and 
not  of  law  at  all.]    With  regard  to  whether  there 
was  a  good  tender,  a  certain  class  did  give  a  good 
tender,  and  the  question  then  comes  whether  there 
is  a  sufficient  number  to  turn  the  majority,  and  I 
don't  think  there  is.     [Martin,  B. — I  think  this 
morning  you  have  proved  four   good   votes,  one 
doubtful,  and  three  bad.    I  have  this  morning  been 
applying  my  mind  to  the   question  of  amending 
the  return,  and  whether  Mr.  Greenall  has  a  suf- 
ficient number  to  turn  the  election.]     There  is  no 
prescribed  form  of  tender  by  statute  anywhere.   He 
had  searched  into  the  oldest  treatises,  and  there  was 
nothing  prescribed  as  to  what  was  a  good  tender. 
If  his  Lordship  said  he  was  perfectly  satisfied  that 
the  poll-clerk  could  not  hear  what  tne  voters  said, 
even  if  he  had  been  the  best  man  in  the  world 
appointed  to  that   office,  then   he  (Prtce)  should 
not  be  able  to  contend  that  was  a  good  tender. 
Bat  it  could  be  shown  that  Dewhurst  and  that 


class  of  voters  spoko  in  a  deliberate  and  loud  tone, 
that  they  tendered  in  their  card  to  Mr.  Lowe,  who 
was  one  of  the  candidate*s  representatives,  that  the 
name  was  called  out,  and  that  therefore  it  was  as 
good  a  tender  in  law  as  they  could  possibly  have. 
It  would  to  a  great  extent  be  laying  down  a  new 
law  to  say  that  the  polling-clerk,  if  he  were  a  good 
man,  having  the  fullest  opportunity  of  seeing  the 
voter  and  hearing  him  say  for  whom  he  voted,  was 
to  go  over  and  ask  the  elector  for  whom  he  wished 
to  vote.  It  was  not  necessary  under  such  circum- 
stances for  the  voter  to  say,  **  Mr.  Dickson,  I  tender 
you  my  vote  for  Mr.  So-and-So."  There  was  no 
evidence  that  any  one  of  those  men  so  mumbled  his 
name  that  he  could  not  be  understood,  or  that  he 
threw  down  his  card,  and  did  not  speak. 

Mjlrtin,  B.— I  am  most  clearly  of  opinion 
that  upon  the  evidence  before  me  this  is  not  a 
void  election.  I  do  not  think  it  signifies  much 
whether  I  am  to  decide  upon  the  petition  of  the 
voters.  I  understand  there  was  a  petition  also 
from  Mr.  Greenall. 

Price. — No,  my  lord,  none. 

MiHTiN,  B.— I  am  clearly  of  opinisn  this  is  not  a 
void  election.     What  really  did  occur  was  this. 
There  is  no  fraud  whatever  imputed  to  anyone.    A 
man  was  appointed  to  be  poll  clerk  upon  the  resig- 
nation of  another  man  who  was  deemed  to  be  fit. 
The  gentleman  who  was  first  examined  did  select 
Mr.  Dickson,  and  it  is  perfectly  clear  it  is  as  honest 
a  selection  as  ever  was  made.    He  had  the  belief  at 
the  time  that  Dickson  was  a  proper  and  fit  person 
to  take  this  poll,  and  he  went  there  and  took  his 
seat  in  the  b>oth,  not,  perhaps,  in  the  usual  seat, 
and  it  was  easily  accounted  for  by  Mr.  Harrison 
going  and  removing  him  from  the  corner  where  he 
was  to  the  middle,  which  was  probably  a  better 
place,  and  then  it  is  stated  by  Mr.  Price  that  it 
was  entirely  die  fault  of  this  man.    This  petition 
was  on  behalf  of  those  voters,  and  stated  that 
the    poll    was    not     properly    taken,    but    that 
is  not  a  correct  statement  of  fact.    The  truth 
is  that  the  persons  doing  wrong— if  you  can  call 
it    wrong — were    persons   rushing   up    to    give 
their  votes.    Instead  of  going  steadily  there  they 
rushed  down,  holding  up  their  tickets  for  him  to 
take  in  large  numbers,  and  thrusting  them  on  the 
book  which  he  had  before  him.    The  ticket  is  no 
means  of  voting  at  all.    The  ticket  is  merely  given 
to  a  person  to  enable  him  to  vote  with  greater  ease, 
but  it  has  nothing  to  do  with  voting.    Properly 
speaking,  the  poll  clerk  has  nothing  to  do  with  the 
tickets.    He  takes  from  the  mouth  of  the  man  the 
name  of  the  candidate  for  whom  he  votes,  and  the 
number  he  is  on  the  register  of  voters ;  and  to  say 
that  the  omission  in  this  case  was  the  fault  of  this 
unhappy  man  is  entirely  wrong.    It  was  as  much  the 
fault  of  those  persons  crowding  up  and  presenting 
those  tickets  in  a  disorderly  manner,  thus  preventing 
him  taking  them  one  by  one,  as  he  ought  to  have 
done.  I  say  nothing  with  regard  to  the  gentlemen  who 
were  there,  neither  to  Mr.  Lowe  nor  to  any  other 
gentleman  who  was  there,  but  Mr.  Lowe  ought 
never  to  have  taken  a  ticket  from  a  man.    The  poll- 
clerk  was  the  man  who  had  to  attend  to  the  voters ; 
but  I  do  not  suppose  for  a  moment  that  Mr.  Lowe 
meant  anything  wrong ;  but  it  was  Mr.  Lowe,  and 
the  gentlemen  who  were  with  him,  and  the  voters 
themselves  as  well  as  Mr.  Dickson  who  were  parties 
to  this  irregularity,  which  has  unfortunately  placed 
them  in  this  position.    In  tlie  next  place,  as  to  the 
election  being  void.  It  could  not  be  expected  that  the 
votes  of  4000  persons  should  be  set  aside  simply 
because  the  votes  of  three  or  Iomx  V-bA  tn^x.  \«»w 
taken,   paxtVy  ov\ii%  Vi   ^'uivt    wiii  xw^^^Bsasft. 
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It  cuulil  Dot  be  expected  that  the  whole  of 
tho  re«t  of  tlie  borough  should  bo  put  to  the 
expense'  of  a  new  election,  and  the  whole  thing 
rendered  null  aud  Toid.  I  adhere  to  eveiyword  said 
by  ^VilleB,  J.  in  tlis  Lichjitid  case,  when  be  aaid 
that  before  a  judge  upsets  on  election  he  ougbt  to  be 
■atisfied  beyond  all  nanner  of  doubt  that  the  elec- 
tion was  thoroughly  void.  The  return  of  a  member 
it  a  aerions  matter,  and  I  am  clearly  of  ojunion  that 
in  this  case,  instead  of  doing  justice,  I  should 
be  doing  the  grossest  possible  injustice  if  I  were  to 
Kt  aside  this  election.  I  regret  that  the  roles  of 
the  persons  were  not  taken  at  the  poll,  but  that  is 
no  reMon  why  I  should  he  expected  to  lay  down  a 
precedent  that  because  of  the  bustle  and  confusion 
which  took  place  at  one  of  the  polling  booths  in  tho 
morning,  and  two  or  three  votes  were  not  recorded 
in  consequence,  it  should  therefore  upset  the 
irholo  election.  If  Mr.  Price's  argument  is  correct, 
that  they  were  prevented  from  polling  notwith- 
■tanding  that  the  other  candidate  had  got  the 
majority  of  hundreds,  perhaps  thousands,  it 
would  be  a  monstrous  thing  that  the  whole 
election  should  be  void,  and  it  would  be  an  absurd 
■nd  tidiculous  decision  to  which  I  would  not  be  a 
party.  Mr.  Dewburst's  evidence  is  no  doubt  quite 
true,  but  it  is  enacted  that  the  poll  clerk  take  the 
poll,  and  in  a  snbseqncnt  part  of  the  Act,  that  the 
poll  books  are  to  be  scaled,  and  by  turn  publicly 
delivered  to  the  retoming  officer.  It  is  therefol^ 
perfectly  clear  that  the  poll  clerk  having  been 
appointed  by  the  mayor  as  retiuiiiDg  offlcer,  it  is  the 
dut;^  of  a  person  going  to  tender  his  vote  to  ascer- 
liuD  who  IB  the  right  person  to  accept  it,  and  if 
there  Is  any  mistake  or  error,  to  complain  to  the 
deputy  returning  officer  who  is  standing  by,  in  the 
room.  It  would  olio  open  up  a  wide  field  for  fraud. 
I  do  not  My  tliere  is  any  fraud  in  this  case,  but  look 
■what  might  bo  done  il  a  person  were  allowed 
•tand  in  a  booth  and  take  the  card  from  a  voter  a 

five  that  to  the  clerk.    It  is  plain  that  the  Act  of 
ariiamcnt  means  that  it  is  to  the  clerk  whom  the 
ntnralng  officer  has  appointed  to  take  the  poll  that 

the  cammonication  for  whom   the  voter  will 

must  be  made,  and  that  that  communication 
not  bo  mode  to  any  other  person.  And  as  to  saying 
it  might  bo  saiit  load  enough  for  others  to  hear,  I 
have  no  doubt  about  that,  but  there  would  be 
twenty  to  fifty  people  talking  at  tho  time,  and  it 
would  be  a  most  improper  thing  to  sa;  that  u 
communication  made  to  any  person  in  the  booth 
■hould  be  considercda  legal  tender.  I  am  of  opinion 
that  Mr.  Dewburst's  rote  was  badly  tendered,  and  I 
am  certain  that  the  election  is  not  a  void  clectioii 
by  reason  of  what  took  place  between  eight  and 
nine  o'clock  that  morning.  Therefore,  so  far  aa  that 
is  concerned,  you  have  my  decision.  I  will  go  on 
and  take  the  scrutiny  to  any  extent  you  may 
thinlf  fit. 

The  scmtiDy,  however,  was  abandoned. 
^ '  Agents  for  the  petitioner,  Spojfarth ;  Dtawnoxi  and 
Davia. 

Agents  for  the  respondent,  Blair  and  C&orltos, 
of  Manchester-  and  ifoarc,  of  Warrington,  with 
Wyatt  and  Uosli/ni,  of  London,  Fa^amentary 
agents. 


CHELTENHAM   ELECTIOM   PETITION. 
Ftb.  e,  a,  and  10,  1863. 
(Before  MAsmt,  B.) 

-  Employtnait    of   pugiliMU  - 


piu/neat   of   r 
'iJitpttitioB 


—  Proof  of  petitiontr't  cose  — 
^  Jirtel  trridtnrt,  and 


bvdi 

rt/y  upon  fosutUfiji  hUm  As     .„  . 

a  mriMH  in  crost-txamitialion.     FaUimff  to  da  Utu  it 
mny  be  dealt  vrilii  at  ifwrntailtd. 

violence  and  intimidation  to  ovoid  an  tlKlion  imul  It 
brought  to  bear  on  tie  votert  geiuralh/,  amf  ntutl  U  if 
tafhanntureattcouM  irutsee  men  ojordinaty  Bart  aid 
courage  to  abstain  from  eiereinng  Ihar  nght  lo  rots. 

ll  being  provtd  iy  tht  eindeaet  of  pugiliMlM  lltat  litf 
irtre  Aired  to  come  into  lit  town  before  lie  Jag  ^ 
potting,  and  tliat  be/on  tluU  dag  lAejr  OMKBtUtd  Imd  ar 
thret  pertoBS  mho  mere  not  voters  .■ 


If  there 


».»/ 


«ketiim,tit 


_.    .    that pugiiil _. 

be  tuidence  to  thou  tbat  luei  vioienct  did  exitL 

'  a  man  uAo  ii  an  agent  of  a  eandidatt  tUteaeat 
voter  aho  I'l  oat  of  vorh  and  in  dittnaatd  eiraa 
itatuxa  and  promut*  to  get  Aim  lann  enmlagi 


t  be  dearit  sAown  that  he  did  to 

ntion  a»d  not  from  nMi 
briny  the  act  leilhin  the  3wd 


«Vtagmat,tl 

iU  a  eemft 

qf  pitg,  M  order  It 


AJIegalioni  of  bribtn/  by  offer  t^  tmphiginettt  AoMU 
omitted  from  petitioni  laUa  thty  can  be  made  hI 
bet/and  all  doubt ;  no  eeiikiKe  beitg  more  Buof  u/ocftn 
tJian  that  given  bj  ticapeaple  of  a  cORDcaad'cM  wUA 
thru  had,  and  the  object  of  Khith  mis  ncro'  earriii 

Tilt  ralei  ofeeverai  id(cti  locrs  piad  iy  tome  ow ;  oad 
I'a  01^  of  the  envelapei  addrened  to  one  of  tittt  mIM 
on  iJie  tuly'ect  of  hu  rales  vof  on  cJectioa  oanf  i^ds 
reMpondenl; 

Held,  Ikat  ihie  una  no  evidence  uJbrfCMr  thai  tie  rolsa 
qiatlion  had  been  paid  by  the  rt^tondait  or  kii  ujiiitt 

The  introduction  of  rotighi  into  a  touni  it  not  oi^a 
mrongful  act,  but  cakulattd,  in  the  etienl  of  a  petitwe, 
to  prove  in/urims  (o  the  candidate  for  Khan  IM)  tvt 


This  was  a  petition  pnaented  by  Mr.  Otztaa 
tgaiost  tlie  return  of  Mr.  Samuelaoa.     It  was  si 

In  tha  Common  Fleas. 

The  PiBuuiiMun  Elktioii  Act  isn. 
election  f  Qi  the  borough  of  Cholt«Dtaui,  h^i.i*"  on  tlu  Irtk 

Nov.  ism. 

THE  PJJTITIOS 

Ot  James  Trnte  An_OudB«r,  otChelt«iifaaa.lm  ths  cnMJ 

u[  moui»irtcr,£HpilTe,wl»»iiuBei*salHribad. 

1.  Yaur)>ctitioD«,  jBomT^vteAceOwdDar.UapMa 
■bo  wss  s  omdidste  mt  the  above  electtOD. 

S.  And  your  pet  itiODSrstatMtbattliealfetioBwuWta 
aa  tbe  17tli  No>.  1868,  who  join  petitiiinK'  ud  Baef 
Bernhanl  Samuclam.  £*ir,  weteauithdal««,«iid  thentna- 
ing  t-fflwr  IiU9  returned  Benij  Bernhard  SuhihIkd,  Eih 
as  iieing  duly  eleoted. 

3,  And  your  petitioner  larstliat  the  Hid  HnuyBendoJ 
Bomurlaon,  Esq.,  wu,l>}hiaagentaaiid  other*  on  bit  beliA 
^Ity  of  bribery  at  and  in  amneotioti  with  t^  abovs 

4,  And  four  petltiooeraST*  that  tlieaaldHeiuT  Baikal 

Bamuelson.  Esq.,  ns.  b;  bis  a«mta  and  otlier*  «•  V 
licbAlf.  iniili;  □(  trautiDg  at  and  lu  aOBBSBticai  wttk  tht«i* 
Blecti^n. 

5,  And  jDur  pctittonerniji  tbM  Uh  teia  Bamr  Badtfi 

SamnelKMi.  Esq.,  wm,  bj  liis  agnita  mi'    -"■ "" 

beball,  giiiltf  □)  undue  inBueiioe  at  aid  li 
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And  stna  petitioner  furtli«riinir«  tli»t  it 

that  ■Dcli  cost"    -^k"— ~^   — > 

denDa  lo  tha  p 

prucFedincB  ci ,_, 

wcmM  oth«^lBs  b«  liable  ta 
b*  paid  kod  prorldad  lo   ~ 
(Sipud) 


Hud^tsiia,  Q.  C.  opened  to  the  effect  that  he 
DDld  be  ablo  to  prore  direct  bribery,  and  that  the 
■ongest  point  in  the  case  was  nndac  influence.  Id 
ia  case  there  wag  a  genctsl  intimidation  by  means 

actnsl  violence,  or  threats  of  violence,  on  thocc' 
lo  were  about  to  rote,  amounting  to  a  general 
srfcrence  with  the  rigtt  o(  Toting ;  an  allegation 
dch  ho  believed  bad  not  liefore  been  relied  on  in 
igland,  although  it  wag  the  main  feataro  of  the 
■oghtda  case  in  Ireland.  The  allc^tion  wai  made 
der  the  6th  lection  of  the  Corrupt  Practices  Act, 
ich,  he  said,  made  anj  peraon  making  me  of, 
threatening  to  make  lue  of  violence  to  inflQeocb 
•tea,  amenable  to  the  Act,  and  any  election  at 
ich  inch  means  were  uted  with  the  knowledge  of 
I  candidate  a  void  one.  His  LoTdshlp  would  b« 
are  that  formerly  practices  ancb  as  theae  only 
qualified  tbe  election  when  they  were  ahown  to 
re  affected  the  result,  but  it  was  now  provided 
,t  nndae  influence  should  be  of  itself  an  offence 
ich  would  void  an  election.    Where  tbe  free  act  of 

TOter  was  interfered  with,  and  violence  resorted 
to  infiuence  or  impede  voters,  it  made  the  election 
d.  Some  person,  it  appeared,  just  before  tbe 
nion,  went  over,  on  the  part  of  the  Liberals,  to 
-miiigham,  and  engaged  the  services  of  well- 
jwo  pugilists ;  they  were  met  by  Mr.  Alfred 
jdle,  a  solicitor  and  paid  agent,  and  Mr.  Dowle, 
sknvasser,  and  taken  in  a  fly  to  the  Trafalgar, 
ere  they  were  lodged  nntil  the  day  of  election. 
the  next  day  twelve  more  arrived,  and  toera 
re  therefore  about  twenty  in  all.  As  they  were 
s  very  comfortable,  directions  were  given  to 
■■  Iienthall,  who  provided  them  all  with 
j9  and  mufflers,  to  keep  them  warm,  this 
Dg  done,  as  be  believed,  at  tbe  instance  of 
'.  Chesshyre,  the  respondent's  legal  agent.  To 
«B  pugilists  were  introduced    all   the  members 

the  committee,  that  they  might  be  made 
oiliar  with  the  partisans  of  Ur.  Samuelson.  They 
K  taken  out  into  the  town  on  Saturday,  and 
ited  to  acts  of  violence.  On  the  Sunday  Hr. 
tdner  having  had  some  informatiou  respecting  a 
ibable  attsck,  engaged  the  servicea  of  Mr.  Field, 
i  detective,  and  that  officer  having  got  bold  of  a 
n  named  Cookey,  it  was  discovered  that  he  had 
mindled  toassanltConservatives.  Heengagedin 
yw,  and  afterwards  received  from  Hr.  A.  Boodle  a 
treign  on  account  of  6/.  which  was  promised  him 

his  services.  On  the  day  of  nomination  they 
t  and  cheered  Mr.  Samuelson  and  howled  at 
■.  Gardner.  On  the  day  of  election  they  were, 
th  other  roughs,  ordered  to  afford  free  facility  to 
r  Yellows,  hut  to  oppose  by  force  and  violence 
di  Blues  as  should  come  up  to  vote.  This  it  would 
shown  was  paid  for  by  Mr.  Chesshyre,  and  in  the 
I  they  received  30/.  and  were  tent  back  to 
vlngham.  It  would  also  bo  proved  that  there 
1  been  a  cormpt  payment  of  rates.  Mr.  Samoel- 
I  had  canvassed  the  town  long  prior  to  the  time 

the  payment  of  tbe  rates,  and  therefore  had  a 
mce  of  knowing  bow  the  ratepayers  were 
UDed  to  vote.  In  some  cases  they  were  on  the 
;later  ai  voters  and  in  others  were  newly  enfran- 
«ed,  but  were  equally  entitled  to  pay.  Some  of 
m  ncdred  an  enrelope,  to  the  rnunbcr  of  80 
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or  100,  in  which  was  a  receipt  (or  their  rates,  and 
also  a  green  card  on  which  was  written  "John 
Baughan,"  and  "T.  R.,"  presumed  to  be  the  name 
of  Thomas  Itydcr.  A  man  named  Moulder  was  one 
of  those  who  were  so  dealt  with,  and  also  a  man 
named  Cook,  who  took  it  to  Mr.  Chesshyre,  who 
threw  the  envelope  into  the  fire  when  asked  by  him 
what  it  all  meant.  Now  ho  apprehended  that  these 
payments  were  corruptly  made,  and  ho  believed  the 
evidence  would  prove  what  he  bad  asserted,  and 
that  the  act  was  bribery  within  the  meaning  of  tbe 
Act  of  Parliament,  and  b^g  done  on  behalf  of 
the  sitting  member  would  invalidate  the  seat. 

A  sample  of  the  evidence  in  support  of  tho  alle* 

gatiou  of  unJne  influence   ia   given  by  the  first 

witness,  William  Cookoy.    He  said ; 

On  Uondar  (nomiiiBliiHi  da/)  we  wen 

uid  is  the  attemooD  got  a  erovervicii  M 

to  nuke  n  row  ogninet  Gaidner  ana  <Ae(_ , 

wa  did  eo.  XtUa  tha  nomination,  enaiufrom  tli«  "gnnd 
stand  thin^,"  1  and  othen  carried  Hr.  Samaelaoa  to  his 
hotel.  In  the  evenina  »«  went  out  sinin  aboot  flftvftTong, 
UDdfirlhecommandofBoodK  LentJiaU,  end  otJian.  Wa  ware 
out  veiT  Iota.  At  latst  Sve  boun.  Boodt*  told  na  it  w« 
saw  uj  Blues  aaring  UTthing  wa  were  to  uiBnr  and  tall 
tham  we  were  lor  SamuslsoD,  Od  Tueadu  morning  I  saw 
Cb— lum  and  Sowl*  betore  goinc  out.  Ther  told  «  to  go 
in  putiss  to  tha  diflemnt  booths.  We  obieiMd  and  want 
in  one  lot.  When  we  did  ao  wa  ware  told  to  keep  a  olear 
war  lor  tba  TeUowa,  and  let  them  ooma  m,  and  it  we  saw 
an;  Bluea  whom  wa  eould  psrauads  (langnter),  we  were  to 
tiT  and  get  tham  to  vote  for  Samoelson.  Chssugrs  inldha 
wonld  maka  ua  a  hnnd^otts  prasani  it  we  got  Mr.  *^¥nn*i«wti 
returned.  We  had  a  lot  of  (d«fl,andlf  we  saw  a  Blue 
with  a  amila  and  Id  a  good  homour  we  tride  to  '*  per- 
iuada"  them  to  vote  lor  the  Idbenl,  lajlDg  "Vot«  lor 
ftunnelaonr  It  wlU  do  good  for  vonr  chudren,  and  coaxed 
tham  »  w^  aa  wa  oould.  It  thav  did  not  we  jostled  than 
and  hit  them  on  tJie  top  ot  tbe  bat,  and  ahoved  them  into 
thepollingbooth  to  vote  for  Che  Yellow.  Altai  the  decUn- 
".im  ol  the  poll  I  aBw  Mr.  Cbesihjre,  and  asked  tor  201., 
hick  hs  gave. 


Bavaral  tlmea  during  tha  canvaai  I  was  mat«tiallv  Inter- 
-.red  wiOi  both  wh«n  with  Mr,  Oudnar  and  hii  frianda. 
The;  andcavooral  to  pnvent  na  oalUur  ra  votet*.  That 
bappened  ■avsial  ttnss.  "Dm  sjstsu  ingaB  a  fortnight 
balore  the  election.  I  imagine  that  wntcheia  wen  emplojad 
betoiel  wBamal«at*d,bi)tIhad  nooocadon  tor  thali  ler. 
ime  I  staled.  On  the  Hondar  night 
ad  ipwlal  ntehnn  ont  to  aea  that 

..-re  carried  oA;  and  between  two  and 

three  o'do^  in^e  uoming  1  conaidared  it  mj  dn^  to  go 


a  mob  ontaide  tiia 


tha  TniUgar.    Tbaj  threa 
whola  at  the  peeling  dar. 

On  the  subject  of  payment  of  rates  a  witness 
named  Moulder  said  tliat  before  July  he  received  ■ 
notice  from  Mr.  Cbeashyre  saying  that  his  rates 
were  not  paid,  and  he  would  lose  his  vote.  Before 
the  20th  July  a  man  named  Pugh  called,  and  said 
he  came  from  Mr.  Chesshyre  to  say  the  rate  would 
be  paid,  and  the  receipt  should  be  sent  in  due 
course.  Witness  did  not  pay  tbe  rate  himself,  but 
afterwards  received  tbe  rate  aa  Pugh  bad  pronnsed. 

Tin  other  evidence  n'as  weaker  than  this. 

The  allegation  of  treating  was  withdrawn. 

Sargoed,  Serjt.  for  the  defence  aaid  that^  with 
.'gard  to  the  undue  influence,  only  the  name  of  one 
person  was  given  in  the  particulars,  and  the  name 
of  that  one  petsoo  bad  not  been  once  named  during 
the  two  daya'  inquiry,  but  it  was  sought  under  that 
aae  allegation  to  intraduce  a  general  charge  of 
[loting  and  intimidation.  He  could  not  tell  what 
his  Lordtbip's  opinion  was,  bat  be  thought  it  unfair 
that  it  shoiUd  have  been  attempted  to  be  alleged 
under  this  one  single  case  that  the  whtde  had 
been  intimidated. 
At  tbe  conclusion  of  the  learned  lerjeant's  openinCk 
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answer  now,  and  my  only  doubt  is,  whether  it  is 
right  just  now  for  me  to  say  so.  From  what  has 
b^n  said  it  appears  that  Mr.  Chesshyre  is  not  only 
election  agent  but  registration  agent,  and  on  this 
point  I  am  inclined  (subject  to  anything  Mr.  Hud- 
dleston  may  say),  to  give  what  at  Nisi  Prius  would 
be  similar  to  a  nonsuit. 

Huddlesion  said,  of  course  this  would  depend  on 
what  he  got  out  of  Mr.  Chesshyre  on  cross-examina- 
tion. 

Martik,  B. — No.  The  petitioner  must  prove  his 
ease  by  direct  evidence.  If  you  are  going  to  get 
anything  of  this  kind  out  of  Mr.  Chesshyre,  you 
ought  to  call  him. 

Sargoodj  Serjt.  said  that,  in  the  allegations  of 
undue  influence  he  should  be  prepared  to  submit  to 
his  Lordship  that  the  cases  brought  forward  under 
this  head  did  not  come  within  the  four  corners  of 
this  petition. 

MutTDT,  B.  said  his  present  impression  was  to 
tlw  same  effect. 

Sargoodj  Sent,  said,  that  being  so,  he  would  not 
offer  any  further  observation,  but  proceed  at  once 
to  call  the  election  agent,  Mr.  Chesshyre. 

Mr.  Chessh3rre  said  that  the  roughs  were  brought 
into  the  town  for  defence,  not  for  aggression. 
Counsel  having  summed  up  and  replied, 

Martin,  B.  said : — This  is  the  petition  of  Mr. 
€hu^ner,  who  prays  that  the  election  and  return  of 
Mr.  Samuelson  shall  be  declared  roid,  and  that  upon 
three  grounds.  The  first  of  these  three  grounds  is 
that  he  was,  by  his  agents  and  others  on  his  behalf, 
guilty  of  bribery,  and  this  is  founded  upon  the  43rd 
section  of  the  Act  of  Parliament  under  which  I  sit, 
which  renders  a  candidate  guilty  of  bribery  inca- 
pable of  sitting  in  Parliament,  and  subjects  him  to 
very  severe  disabilities.  The  second  ground  is  that 
he  was  guilty  of  treating,  but  there  has  been  no 
evidence  whatever  of  any  treating  having  been 
carried  out  at  the  election  by  any  party,  and  I  must 
say  it  is  most  creditable  to  those  classes  of  the 
electors  of  this  town  who  have  lately  been  admitted 
to  the  franchise  that  such  should  be  the  case.  I 
have  tried  two  petitions  previous  to  this  in  which 
the  state  of  affairs  has  been  very  different,  and  it 
lis  scarcely  possible  to  conceive  the  extent  to 
which  treating  was  carried  out  in  two  of  the 
large  towns  of  this  kingdom.    Almost  all  of  the 

?ublic-houses  of  those  towns  were  thrown  open, 
n  one— Norwich— the  amount  of  drinking  was 
really  shocking,  and  men  went  up  to  vote  so 
drunk  that  they  could  scarcely  speak,  and  in 
some  cases  they  did  not  know  the  name  of  the 
candidate  for  whom  they  were  about  to  vote.  In 
the  other  case — Bradford — it  was  proved  that  on 
one  side  there  were  upwards  of  a  hundred  public- 
houses  thrown  open,  in  the  sense  that  the  persons 
who  went  there  got  any  drink  they  liked  at  the  sole 
discretion  of  the  landlord  or  landlady,  and  the  only 
check  put  upon  them  was  that  the  landlord  was 
desired  to  give  the  drink  in  reason,  and  not  to  give 
it  in  excess.  It  is,  then,  most  creditable  to  the 
newly-enfranchised  voteM  of  this  town  that  they 
do  not  want  beer  or  any  other  drink  given  for  their 
votes.  I  cannot  forbear  saying  that  much.  The 
next  and  third  ground  of  objection  to  Mr.  Samuel- 
son's  return  is  that  he  was  guilty  of  exercising 
undue  influence  in  connection  with  the  election,  and 
in  my  judgment  that  is  a  charge  that  he  was  guilty 
of  the  exercise  of  undue  influence  under  the  5th  sec- 
tion of  the  Act  of  Parliament  (17  &  18  Vict,  c  102). 
If  I  were  to  declare  the  election  void  for  that  I 
should  impoie  upon  him,  by  virtue  of  the  Act  under 


which  I  sit,  the  penalty  of  being  incapable  of  being 
returned  to  represent  this  town  daring  the  ooo- 
tiouance  of  the  present  Parliament.  My  own 
impression  is  that  the  evidence  upon  this  point  does 
not  at  all  come  within  this  section,  which  is  directed 
to  individual  voter  or  voters.  At  least,  that  is  my 
impression,  and  if  it  were  necessary  for  me  to  dedde 
with  regard  to  this  5th  section  alone  I  would  reserve 
a  cose  for  the  Court  of  Common  Pleas.  Bat  I  am 
clearly  of  opinion  that  the  evidence  of  Tiolence  and 
force  in  the  case  does  not  at  all  amount  to  what  is 
necessary  to  render  this  election  roid.  I  intimated  u 
much  on  Monday,  and  I  am  of  the  same  opinioQ 
still,  and  when  I  come  to  call  attentioa  to  the  evi- 
dence it  will  be  seen  that  it  is  altogether  ininflicient 
for  the  purpose.  There  hare  been  no  individoil 
voter  or  Toters  at  all  mentioned  or  alladed  to  in 
connection  with  this  charge.  There  is  not  a  sin^ 
man  being  a  voter  who  voted  for  Bir.  Gardner,  who 
has  proved  that  the  slightest  impediment  or  obstide 
was  thrown  in  the  way  of  his  giving  his  vote.  No 
one  in  this  town  has  been  caU^  to  show  that  any 
force,  or  violence,  or  restraint  was  offered  to  hia 
when  he  went  to  record  his  vote.  The  evidencs 
possesses  quite  a  different  character,  and  if  it 
affected  tins  return  at  all  it  would  affect  it  by 
reason  of  what  may  be  called  the  oommoa  law  with 
regard  to  elections,  whldi,  of  itself,  renders  void  sa 
election  obtained  by  means  of  general  intimidatUHi, 
force,  or  violence.  It  seems  to  me  that  the  evideDOS 
is  entirely  directed  to  tiiat  and  does  not  at  all  vpjij 
to  this  5th  section.  In  this  book  which  I  hold  in  ny 
hand,  and  which  is  an  authority  apon  the  sabject,  it 
is  clearly  laid  down  that  for  the  purpose  of  makxag 
violence  or  intimidation  operate  to  defeat  an  electioa 
it  must  be  that  species  of  violence  or  intinudatkn 
which  would  operate  apon  voters,  men  of  ordioary 
courage  and  nerve,  and  such  as  you  nsoally  find 
men  to  be.  Violence  and  intimidation,  in  order  to 
void  an  election,  must  be  bronght  to  bear  on  the 
voters  generall}',  and  must  be  of  such  a  character  u 
would  induce  men  of  ordinary  nerve  and  courage  to 
abstain  from  exercising  their  right  to  vote.  TJnlesi 
the  form  of  violence  or  intimidation  amounts  to 
that  it  is  not  suflicicnt  to  void  the  election.  Ihit 
is  not  merely  the  law  as  laid  down  in  the  book 
before  me,  but  it  is  quite  in  consonsnoe  with 
common  sense.  It  is  not  because  riot  and  assaolt 
and  beating  may  have  taiken  place  that  an  elcctifla 
should  be  voided,  unless  that  riot  and  distorbanee 
be  of  such  a  character  as  to  render  those  who 
would  otherwise  exercise  the  franchise  unwilling  or 
unable  to  carry  out  their  right  of  voting.  Nov  the 
violence  and  intimidation,  of  which  evidence  has  been 
given  in  this  case,  has  been  supported  principally 
by  the  testimony  of  two  pugilists,  William  Cookcy 
and  John  Brown.  Those  two  men  are  probably  tvo 
OS  great  rufilans  as  are  to  be  found  in  tnis  kingdom. 
Cookey's  own  account  of  himself  is  one  which  woold 
compel  any  judge  sitting  judicially,  or,  indeed  aoj- 
one  else  to  require  confirmation  of  his  evidence 
if  such  confirmation  could  be  obtained.  No  oac; 
whether  he  were  judge,  juryman,  or  anyone  else, 
coHld  be  expected  to  believe  such  a  man  unkss  hit 
evidence  was  confirmed  wherever  it  was  capable  of 
confirmation.  Cookey  says  he  was  a  pugilist,  and 
that  he  was  hired  to  come  over  to  Cheltenham  vith 
seven  others  for  the  purpose  of  influencing  the  elec- 
tion. He  came,  and  as  far  aa  I  am  aware,  be 
speaks  to  two  acts  of  violence.  He  says  that  on 
the  Sunday  night  before  the  election  he^  at  the 
instigation  of  Mr.  Boodle,  went  to  a  place  where  a 
man  named  Field,  supposied  to  have  been  a  briber 
on  the  other  side,  was  to  be  found,  and  gave  him  s 
good  beating.  But  the  man  who  was  beaten  was  oo 
voter  at  all.  He  was  not  called  here ;  we  do  not 
see  him  at  all ;  we  have  only  Gookej's  evidenee  af 
,  to  what  happened,  and  I  dare  say  that  ha  hu  rsthcr 


MAGISTRATES'  OASES. 


425 


Chbltbnhax  Elbctiok  Fbtitiok. 


exaggerated   what   took  place   on  that  occaaion. 
Field  is  not  called  a«  a  witness,  as  he  should  have 
been  if  he  had  sustained  any  real  injury.    But  even 
if  he  were  here,  and  Cookey's  evidence  on  the  point 
were  amply  home  out,  what  on  earth  has  it  to  do 
with  the  election  ?    Field,  it  is  said,  was  a  detective 
brought  down  to  Cheltenham  to  detect  people  sup- 
posed to  have  been  guilty  of  bribery,  and  he  had  no 
more  to  do  with  the  election  itseUf  than  any  other 
stranger  would  have  had.    It  was  merely  a  case  of 
beating  a  detective  who  was  brought  down  here 
for  the  purposes  of  the  election,  but  who  had  nothing 
whatever  to  do  with  the  election  itself.    The  other 
portion  of  Cookey's  evidence  relates  to  the  violence 
•aid  to  have  been  committed  upon  the  polling-day. 
Cookey  says  that,  having  received   his  directions 
from  Mr.  Samuelson's  committee-room,  he  and  the 
other  men  employed  with  him  went  out  upon  the 
day  of  the  election,  pushed  and  jostled  the  voters, 
and  knocked  their   hats  over   their  eyes.    With 
regard  to  that,  I  say  I  do  not  believe  Mr.  Cookey. 
[After  further   commenting   on  the   evidence  of 
Cookey  and  the  other  pugilist  Brown,  his  Lordship 
proceeded :]  It  is  impossible  ^at  anyone  can  more 
disapprove  than  I  do  of  such  an  act  as  the  bringing 
of  these  roughs  from  Birmingham.    It  is  not  merely 
a  wrong  act ;  it  is  the  most  foolish  act  men  can 
possibly  commit  at  an  election.    Mr.  Chesshyre  says 
that  the  other  side  originated  the  system  first,  but 
no  doubt  the  other  side  would  say  that  what  they 
did  was  in  consequence  of  what  was  done  by  Mr. 
Chesshyre   and  his  party.     But  no  matter  who 
originated  it  at  first,  it  was  undoubtedly  a  wrong 
and  improper  act,  and  if  there  was  any  evidence  in 
this  case  to  show  that  the  election  was  void  on 
account  of  general  violence,  the  circumstance  of 
hired  pugilists  being  brought  to  the  town  would  be 
•trong  evidence  to  prove  that  such  violence  did 
exist.    I  do  not  know  a  stronger  element  for  the 
consideration  of  a  judge  than  the  circumstance  of 
mch  vagabonds  bemg  brought  here.    There  were 
three  cases  of  violence  g^ven  in  evidence.     One 
W88  the  case  of  Joseph  Reeves,  who  was  followed 
and  beaten,  but  I  do  not  know  that  that  was  any- 
thing more  tlian  the  beating  of  a  man  who  had 
given  some  offence  to  those  who  attacked  him,  but 
the  act  had  nothing  whatever  to  do  with  the  elec- 
tion.   The  next  case  is  that  of  a  man  named  Pack- 
wood,  an  attorney  acting  for  Mr.  Gardner,  who  was 
attacked  when  out  walking  between  two  and  three 
o'clock  in  the  morning,  though  what  he  was  doing 
out  at  such  an  hour  we  do  not  very  well  know. 
Bat  I  do  not  think  that  performance  upon  him 
Injured  him  to  any  very  great  extent— it  certainly 
had  no  effect  on  the  election.    Then  there  is  the 
case  of  George  Henderson,  who  received  a  blow  on 
the  hat  which  injured  his  head,  but  he  was  not  a  voter. 
That  is  the  whole  of  the  evidence  of  violence,  and  I 
must  say  that  very  few  elections  would  stand  if  such 
evidence  were  sufficient  to  void  them.     I  will  only 
further  observe  that  if  it  is  thought  fit  to  rely  upon 
•uch  evidence,  another  paragraph  should  be  put  into 
the    i>etition,   with  respect  to   the  prevalence   of 
general  violence.     The  violence,  of  which  evidence 
has  been  given,  does  not  come  within  the  5th  section 
of  the  Act,  and,  in  my  judgment,  the  violence  which 
has  been  proved  was  not  at  all  of  a  character  suf- 
ficient to   vitiate   the  election.     The  allegations 
affecting  Mr.  Samuelson's  seat  on  that  ground  have 
entirely  failed.    I  now  come  to   ^e  charges  of 
bribery,  and  with  respect  t3  them  I  may  say  that 
the  ordinary  meaning  of  bribery  is  the  giving  of 
money.    No  doubt  money  has  been  given  to  a  very 
great  extent  at  many  elections,  but  the  ordinary 
meaning  of  bribery  is  the  giving  of  money,  and  I 
entirely  concur  with  what  has  fallen  from  my  two 
brother  jndgeS'Willes  and  Blackburn— that  bribery 
•tanda  on  a  different  footing  from  any  other  matters 


included  in  the  Act  of  Parliament  for  the  prevention 
of  corrupt  practices  at  elections  ri7  &  18  Vict, 
c.  102.)  I  have  now  to  decide  whetner  or  not  there 
has  been  proved  any  case  of  bribery  which  affects 
the  election  of  Mr.  Samuelson.  Now,  in  the  first 
place,  I  have  the  evidence  of  Mr.  Samuelson  himself, 
and  he  swears  that  he  or  his  father  supplied  a  certain 
sum  of  money,  about  2500/.,  for  the  purposes  of  the 
election,  that  being  about  the  sum  which  had  been 
spent  on  previous  elections  here.  He  swears  that  to 
his  knowledge  there  was  no  act  of  bribery,  nor  any 
corrupt  practice  of  any  sort  carried  out.  He  gave 
directions  that  the  election  should  be  conducted  on 
perfectly  pure  principles,  and  he  pledges  his  oath 
that  nothing  improper  was  done  with  his  knowledge 
or  concurrence,  and  that,  if  done  at  all,  it  was  done 
contrary  to  Ms  directions.  We  have  also  had  here 
Mr.  Chesshjrre,  Mr.  Samuelson's  principal  agent  in 
the  election,  and  ho  confirms  Mr.  Samuelson's 
evidence  to  the  fullest  extent.  He  swears  that 
he  had  the  control  of  the  money  in  the  sense 
that  he  received  it  in  cheques,  1200A  before 
the  election,  and  1000/.  more  afterwards.  He 
also  desired  that  no  corrupt  practices  should  take 
place  at  the  election,  and  he  gave  directions  to  diat 
effect,  and  had  them  carried  out.  Now,  that  is  the 
evidence  of  those  two  gentlemen,  and  I  do  not 
gather  from  the  cross-examination  of  Mr.  Samuel- 
son that  there  is  any  idea  on  the  other  side  that  his 
was  not  an  honest  statement.  There  has  been  no 
attempt  made  to  show  anything  to  the  contrary, 
or  to  show  anything  other  than  that  it  was  his 
sincere  desire  that  the  election  should  be  conducted 
honestly  and  purely.  Nor  did  I  understand  Mr. 
Huddleston  to  cast  any  imputation  on  the  veracity 
of  Mr.  Chesshyre.  I  know  nothing  of  Mr.  Ches- 
shyre, and  I  never  heard  of  his  name  until  Monday 
last,  and,  so  far  as  I  could  understand  the  cross- 
examination,  Mr.  Huddleston  did  not  cast  any 
imputation  on  his  honesty  and  integrity,  but  dealt 
with  him  as  a  witness  of  truth.  The  evidence,  then, 
of  the  candidate  himself,  and  of  his  principal  agent 
in  the  election,  shows  that  neither  directly  nor  indi- 
rectly did  they  countenance  any  corrupt  practices. 
On  the  contrary,  they  gave  directions  that  such  a 
thing  was  to  be  avoided,  and  they  did  all  they  could 
to  &e  utmost  of  their  power  to  prevent  it.  It 
would  be  an  unfortunate  thing  if  Mr.  Samuelson, 
who  conducted  himself  in  this  manner,  should  be 
deprived  of  his  seat  by  means  of  the  acts  of  those 
who  acted  directly  contrary  to  his  wishes.  I  say 
that  would  be  a  thing  to  be  regretted ;  but  if  such 
a  thing  could  be  proved  I  should  be  bound  to  act 
upon  it.  I  believe  the  evidence  of  Mr.  Samuelson 
and  of  Mr.  Chesshyre ;  and  I  believe  that  it  has  been 
established  beyond  all  question  that  there  was  no 
bribery  committed  to  any  extent  in  this  town.  It 
has  been  laid  down  in  a  judgment  by  my  brother 
Blackburn  that  the  giving  of  money  is  a  thing  which 
can  be  proved,  and  may  be  proved ;  but  when  the 
evidence  of  bribery  consists  merely  of  offers  or  pro< 
mises,  the  evidence  should  be  stronger  than  that 
required  with  respect  to  bribery  itself.  In  this  case 
it  has  only  been  proved  that  money  to  the  extent  of 
2s.  6dL  was  actually  supplied  to  any  one  person. 
This  is  Cox's  case.  The  story  is  that  he  got  Is. 
from  Baughan  on  one  day,  and  Is,  on  another, 
and  a  Qd,  on  a  third.  But  Baughan  is  no  agent  at 
all,  and  to  say  that  Mr.  Samuelson's  election  would 
be  put  in  jeopardy  by  reason  of  the  act  of  a  violent 
partisan  with  whom  there  was  no  privity  or  agency 
whatever,  whether  with  regard  to  Mr.  Samuelson 
himself  or  with  regard  to  Mr.  Chesshyre,  would  be 
monstrous.  But  I  do  not  believe  the  evidence  of 
Cox,  and  did  not  believe  him  when  he  gave  his 
evidence.  The  next  case  is  the  case  of  the  man 
Humphris,  alleged  to  have  been  offered  a  btlb^  Vgl 
the  shape  ol  tmi^oycosiiXi  VQi\  vd^sl  m^SD&\sa2^Xff^ 
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of  paying  his  rent,  by  Mr.  Lenthall.  Now  I  think 
that  when  they  allege  bribery  by  an  offer  of  ein- 
plo^-ment  under  the  2nd  section  of  the  Act,  it 
should  be  made  out  beyond  all  doubt,  because  there 
is  often  so  much  misunderstanding  in  sucli 
matters ;  no  evidence  is  more  unsatisfactory  than  the 
evidence  given  by  two  people  of  a  conversation 
which  they  had,  and  the  object  of  which  was  never 
carried  out.  Lenthall  says,  and  his  statement 
seems  a  very  reasonable  one,  that  Humphris 
had  been  out  of  work  since  the  month  of 
June,  that  he  had  a  wife  and  several  children, 
that  all  he  got  to  support  them  was  some  occa- 
sional work,  and  that  he  was  behind  in  his  rent. 
What  Lenthall  said  with  regard  to  employment, 
according  to  his  version,  was  that  he  would  endea- 
Tour  to  get  him  some  work,  but  that  what  he  did  was 
not  out  of  regard  to  the  man*s  vote,  but  simply  out 
of  pity  for  the  man  himself.  Is  it  unreasonable  to 
suppose  that  a  man  who  finds  a  family  in  these 
distressed  circumstances,  and  who  knows  their  land- 
lord, should  say  he  believed  the  landlord  would 
not  press  him,  and  that  he  himself  would  endeavour 
to  get  the  man  some  work?  Assuredly  not.  It  would 
be  straining  the  thing  very  much  indeed  as  against 
Mr.  Samuelson  to  say  what  Lenthall  did  was  with 
a  corrupt  motive.  I  do  not  think  any  jury  in 
England  would  find  that  this  was  a  corrupt  offer 
of  employment,  within  the  meaning  of  the  Act 
of  i'arliament.  [His  Lordship  went  into  some 
other  cases  of  alleged  briber}',  which  he  held  not 
proved,  and  continued :]  I  think  I  have  now  gone 
through  all  the  cases  of  bibery,  and  it  only  remains 
for  me  to  call  attention  to  those  cases  coming  within 
the  49th  section  of  the  Act  passed  in  the  31st 
Vict.,  as  to  the  payment  of  rates.  Unquestion- 
ably, some  person  did  pay  the  rates  of  a  number  of 
voters.  Five  or  six  voters  were  called,  and  proved 
that  their  rates  were  paid  for  them  by  some  one ;  and 
if  it  had  been  proved  that  Mr.  Samuelson,  or  any 
person  for  whom  he  would  be  responsible,  had  paid 
them,  Mr.  Samuelson  would  have  been  guilty  of 
bribery  within  the  meaning  of  the  49th  section,  and 
would  lose  his  seat.  But,  as  I  said  before,  in  the 
course  of  the  case  there  is  not  a  particle  of  evidence 
to  show  that  this  payment  of  rates  was  carried  out  by 
Mr.  Samuelson  at  alL  Had  there  been  no  other  evi- 
dence upon  the  petition  I  shouldpiave stopped  the  case, 
and  said  there  was  no  case  against  Mr.  Samuelson, 
on  the  ground  that  Uiere  was  no  evidence  of  any 
kind  of  agency.  The  only  evidence  relied  upon  to 
show  agency  is  that  in  one  of  the  envelopes  contain- 
ing a  receipt  for  Cooper's  rates  there  was  inclosed  a 
green  card  with  the  name  of  **  John  Baughan  "  and 
the  letters  "  T.  R."  upon  it.  Upon  that  envelope 
was  the  post-mark  of  the  23rd  September.  Now 
that  card  has  been  very  clearly  traced.  It  seems 
that  persons  inimical  to  Mr.  Samuelson  got  into  the 
rooms  where  his  meetings  were  held.  It  was  de- 
sired to  exclude  them,  and  on  the  16th  Sept.  an 
order  was  given,  and  a  stationer  in  the  town  was 
called  upon  to  have  cards  printed  for  admission  to 
Mr.  Samuclson's  meetings.  The  stationer  says  the 
order  was  received  on  the  16th  Sept.,  but  it  was  de- 
layed, and  the  cards  were  not  delivered  until  fully  a 
week  or  more  afterwards.  A  week  from  the  16th 
would  bring  us  to  the  23rd  Sept.  The  card  which 
was  produced  could  certainly  not  have  been  seen  by 
Baughan  before  it  issued  from  the  stationer's,  but  it 
had  been  supplied  to  him  after  it  was  issued.  He 
has  told  us  that  when  he  obtained  it  he  put  it  in  his 
pocket,  but  what  became  of  it  he  docs  not  know,  as 
he  had  no  occasion  to  use  it,  for  he  was  so  well  known 
that  he  was  admitted  to  the  meetings  without  the 
production  of  a  ticket  at  all.  However,  he  got  the 
card  on  the  22nd  or  23rd  Sept.,  and  cannot 
ieU  whMt  became  of  it  If  I  were  to  draw  a  con- 
^vdoa  I$hoold  think  it  an  odd  Uung  that  a  'ir««\.\ 


after  the  order  was  given  to  the  stationer,  that 
one  green  card  should  have  been  inclosed  to  a  voter 
for  no  reason  at  all.  But  I  shall  give  no  opinion 
on  that,  because  I  desire,  as  far  as  I  can,  to  avoid 
casting  suspicion  on  the  evidence  of  anybody.  It  is, 
however,  an  extraordinary  thing  to  say  that  card  is 
evidence  that  the  rates  were  paid  by  Mr.  Samuelsoa. 
In  my  judgment  it  is  quite  ridicnloas,  and  there  ii 
no  foundation  whatever  for  it.  I  am  strongly  of 
opinion  that  there  is  no  evidence  whatever  to  show 
that  Mr.  Samuelson  had  anything  to  do  with  the 
payment  of  these  rates,  and  I  may  further  say  that 
if  there  were  any  evidence  as  to  who  paid  the  rates, 
I  should  expect  still  further  evidence  to  bring  it 
within  this  section.  The  rates  were  paid,  obviously, 
to  enable  the  voters  to  be  registered,  and  for  the 
purposes  of  the  Act  it  would  have  to  have  been 
established  that  this  payment  was  made  corruptly, 
and  in  order  to  influence  the  votes  of  the  men  whose 
rates  were  so  paid.  I  am,  then,  of  opinion,  and  I 
shall  so  report  to  the  Speaker  of  the  House  of 
Commons,  that  Mr.  Samuelson  was  doly  elected  and 
returned,  and  that  he  was  not  guilty  of  bribery,  or 
treating,  or  of  any  undue  influence  whatever  in 
respect  to  this  election.  It  has  not  been  proved 
before  me,  and  I  do  not  believe,  that  corrupt  prse- 
tices  prevailed,  and,  for  aught  I  know  to  thecontraiy 
from  the  evidence  before  me,  it  was  as  honest  snd 
pure  an  election  on  the  part  of  Mr.  Gardner  as  it 
was  on  the  part  of  Mr.  Samuelson.  The  costs  of 
course  will  follow  the  event. 


Idsts  of  bribed^Awtemfmeitt. 

To  induce  a  judge  to  allow  an  ameiubment  of  partuMkn 
bv  the  addition  of  names  to  the  list  of  pemms  bribed 
there  must  be  a  strong  affidavit  of  the  fact  that  the 
cases  have  just  been  discoveredy  ana  a  summomM  must  be 
tcJcen  out  for  the  purpose, 

JIuddleston  asked  leave  to  add  two  names  to  the 
list  of  those  bribed  which  he  had  given  the  prevloni 
day. 

Mabtin,  B.,  said  he  should  require  a  Tery  strong 
affidavit  on  the  subject. 

Hud€Beston,^WkBLt  should  be  the  strsngth  of  tiie 
affidavit? 

Mabtik,  B.— I  shall  require  a  strong  affidavit  thit 
the  cases  have  been  just  discovered. 

IluddlesUm, — Of  course,  my  Lord.  The  affidavit 
shall  be  prepared.  The  names  are  those  of  Mnllcock 
and  Evans.  As  your  Lordship  will  know,  cases  aie 
often  discovered  after — 

Mabtut,  B.— Perhaps  so ;  but  on  the  second  dsj 
of  a  trial  I  think  I  must  refuse  to  take  these  cases 
except  on  a  summons. 

Huddleston  said  the  affidavit  and  summons  shoaU 
bo  prepared. 

A  discussion  on  the  same  point  arose  subsequently. 
and  the  learned  judge  said  unless  the  case  was  of  a 
very  peculiar  character  ho  would  not  grant  a  som* 
mons,  and  the  affidavit  must  be  a  very  strong  one. 
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JTTLEPOOL  ELECTION  PETITION.  '"^tfcJllSp^rw^a  S^J^.'^cc^S^iid 

(Before  Blackburn,  J.)  probably  for  a  week  or  ten  days.    The  issue  of 

r^iLi--,  onn  ^®  scrutiny  would  be  uncertain  at  the  best,  and 

Wednesday/,  Feb.  17, 18G9.  must  involre   both  sides  in  a  serious  expense.    I 

hawing  petition— Pncedure—amrnencement  of  therefore  thought  it  my  duty  to  communicate  my 

alStatutory  notice^Adjoumment-Costs,  7}^"^,^  *«  M'-  ^"c^^ ^^^j  ^^^«  ^^  «®°^?r,  was 

^                  "^  hkely  to  give  me  good  advice,  and  to  say  I  thought 

^0  commission  had  been  opened,  the  counsel  for  it  my  duty  not  to  press  this  petition.    My  clients 

ititioners  informed  the  judge  that  he  had  decided  hare  given  me  ample  opportunity  to  withdraw  it. 

thdraw  the  petition :  Of  course  the  usual  event  of  having  to  pay  costf 

.  ^  -            ^ ,            ,.            ^     >.  .1    .  .  ,  .  would  follow  the  withdrawal.    I  anticipated  this, 

\at  there  must  be  an  adjournment  of  the  trial  in  ^^  ^    learned  friend  and  I  communicated  with 

that  the  statutory  notice  of  withdrawal  m^ht  be  ^^  ^^^^^  ^n  the  question ;  and  therefore,  subject 

,  and  other  persona  substituted  for  the  petitioners,  ^^  y^^  Lordship's  approval  and  sanction,  I  shaU 

ey  so  desired:  ^ppl^  j^,  liberty  to  withdraw  the  petition,  and  the 

ho,  that  this  was  notmerely  a  matter  of  practice,  amount  of  costs  we   shaU  have  to  pay  in  con- 

statutory  obKgation.                         ^  r          i  sequence  will  be  fixed,  I  thmk.  by  arrangement 

between  my  learned  friend  and  myself,  so  as  to 

was  a  petition  of  the  usual  kind  against  the  avoid  difliculty. 

of  Mr.  Ward  Jackaon* 

BLACKBUBisr,  J. — So  far  as  costs  are  concerned, 

Tod,  Serjt.,   and   Waddy,  appeared   for   the  that  is  almost  a  private  matter ;  but,  with  regard  to 

aers ;  Price,  Q.C.,  H.  J.  Trotter,  and  C.  H,  the  withdrawal  of  a  petition,  the  statute  provides 

)n,  for  the  respondent.  a  certain  form  which  must  be  gone  through,  and  the 

.                    J-        •    ^u        i^       «  Av  difficulty  is  as  to  the  course  which  must  be  gone 

lous  to  any  proceedmgs  in  the  matter  of  the  through  upon  a  withdrawal  at  this  stage.    I  o^  I 

r,  counsel  consulted  privately.    Ultimately  ^^  ^^»  y^^  ^j^t  I  can  do,  unless  I  take  advantage 

Tod  said.— This  is  a  petition  which  has  been  o^  the  application  to  give  the  statutory  opportunity, 

»d  by  three  gentiemen  in  this  borough—  by  postponing  the  trial,  to  anyone  who  may  choose 

n  Grey,  shipbuUder ;  Robert  Brewis,  ship-  to  take  up  the  petition  to  do  so. 

;  and  Riton  Oldhwn,  surgeon-praying  tl»t  ^^^  Serjt—That  would  be  entirely  a  matter 

ordship  would  declare  that  Mr.  Jackson,  who  ^f  nractice. 

:entiy  a  candidate  and  returned  a  member  for  pncw^ 

»rough,  has  not  been  duly  elected,  and  that  Blagkbusk,  J.^Not  a  matter  of  practice  alto- 

chardson,  who  was  also  a  candidate,  has  been  gether,  but  a  matter  of  statutory  obligation.    I 

Iccted.     The  petition   contains   the   usual  have  no  reason  to  doubt  that  the  facts  are  really  as 

ions  of  bribery,  treating,  and  undue  influence  you  have  stated— that  the  evidence  is  not  such  as 

ious  forms;   and  maintains  that  the  legal  would  justify  you  proceeding  with  the  case;  but 

r  of  votes  were  in  favour  of  Mr.  Richardson  ample  opportunity  must  nevertiieless  be  given  to 

than  Mr.  Jackson,  which  involves  a  question  allow  other  people,  if  they  think  fit,  to  carry  out 

tiny.    I  am  bound  to  say,  in  my  own  justi-  the  inquiry. 

1,  that  the  papers  have  come  to  hand  rather  -.       __     ,    -  ^  ^,         .    ^u.    j*i»    i^    i_*  x 

Now  my  learned  friend  Mr.  Waddy,  who  is  /Vice— No  doubt  there  is  this  difficulty ;  but  I 

ae  in  this  matter,  and  mysdf,  have^  up  to  a  *l»ink  the  statute  wntempUtes  tiiat  tiiere  must  be 

arly  hour  this  morning,  gone  carefully  into  ^  ap^cation  in  chambers 
ol 
hi 

fhT^t'^rrh^e^l^^  ^^iS^lLt'l^  previde  that  a  certain  time  sh^^^^ 

of  bribery  in^  tiiei^^Sre  iST^rSflS!  »PPli<»tt<«  i»  made,  after  notice  is  given. 

I— relating   to     the     payment   of     U   or  i^^.-«The  Act  says:    "An   election  petition 

,    and  so    on— and   that   the   evidence   of  under  this  Act  shall  not  be  withdrawn  by  leave  of 

g    leads   to    no    direct   proof    of    agency  the  court  or  judge,  except  upon  special  i^iplicatioii 

licitation    for   votes,   that    we   could    not  to  be  made  |n  and  at  prescribed  manner,  tune,  *"fi 

point  out  to  your  Lordship  that  so  far  as  place." 

g,  bribery,  and  intimidation  are  concerned,  ,^„^,    t     wfc-«.   .^   i^m^\u^    ««    ^«« 

3und  we  have  to  go  upon  is  such  as  should  Blaokbton,  J.— What  we  j^scnbed   m   our 

us  to  endeavour  to  unseat  a  gentleman  after  V^^,  ^  <>~er  to  carry  out  what  we  thought  was 

emu  ordeal  of  an  election.    The  question  of  a  "»tended,  was  that  notice  should  be  given  <rf  an 

ly,  as  your  Lordship  is  aware,  would  stand  application  a  week  beforehand  in  the  place  itsetf, 

y  upon  a  ground  of  legal  argument,  involving  in  order  that  anybody  who  wished  might  be  able  to 

Bonal  feeling  or  recrimination  between  the  ^^^1^  ^?  P®,*'^!?"'  ""^  ^^  ypur  applymg  now  on 

I,  but  involving  a  very  protracted  and  expen-  ^'*®  ^7  ^^  *^^  "^*  opportunity  is  not  obtained, 

quiry.    Then  again,  the  listo  that  have  been  jFVic«.— Does  this  really  amount  to  a  withdrawal 

langed  between  the  parties  in  the  ordinary  g^ich  as  is  contemplated  by  the  Act?    Your  Lord- 

of  practice,  and  which  have  disclosed  to  us  ghip  is  here,  the  commission  opened,  the  petition  is 

•ce  upon  our  opponenU'  side,  seem  to  give  us  read ;    it  is  not  therefore  a  withdrawal  before  the 

•ly  a  balance  of  account  on  the  various  heads  inquiry  has  commenced, 

itiny,  as  to  leave  it  very  uncertain  who  would  _a  u  j        i  v^ 

successful  party  after  perhaps  a  very  long  Blackbuhit,  J. — ^It  is  not  a  withdrawal  before 

pensive  inquixy.    I  have  not  hesitated,  there-  the  inquiry  has  commenced  in  form,  but  in  all  sub- 

o  ti^e  upon  'myself   the   responsibUity  of  stance  it  is. 

ig  my  clients  tiiat  I  do  not  tiiink,  fromAe  PHoL-It  ia  a  nonsuit 
of  the  serious  part  of  the  charges  of  bribery, 

lation,  and  treating,  that  it  was  a  case  in  Blackbubn,    J.— Had   the   notice   been   given 

ire  could  fairly  hope  to  succeed ;  and  that  as  yesterday,  or  the  day  before  yeatefidim^  V\^^s«^^ 

^  the  more  protracted  and  ezpeniife  inquixy  not  liare  \>eQa  \2la&  mxda  ^da^^. 


MAQISTBATES-  OASES. 
Rsa.  V.  William  Hmun. 


iVi'ce,— Does  jour  Lordihip  mean  that  if  the  ■ 
j^ipLication  had  been  made  yeateida;  it  would  ha*e 
tatiifled  the  (tatute  J 

BL&cKBmH,  J.— If  giren  yeBterdaj,  notice  vould 
have  been  given  in  Common  I'leai  Uiat  it  had  been 
postponed,  and  meanwhile  there  would  have  been  a 
publication  of  the  notice,  to  give  opportunity  to 
others  to  take  up  the  petition.  I  rather  think  what 
I  ought  to  do  to-day  U  to  give  that  opportunity  by 
adjourning  the  inquiry  till  a  further  period,  and  In 
the  meanwhile  the  application  could  be  heard  before 
the  Common  Pleaa. 

Pnce. — It  would  obviate  all  difficulty  if  your 
Lordship  would  adjourn  it  to  chamber*. 

Bljlckbubk,  J. — I  have  no  reason  to  doubt  that 
all  that  you  say  is  bona  Jide  and  right,  but  you 
must  see  that  there  Is  here  the  state  of  thing*  wliich 
the  Legislature  contemplated,  when  it  provided 
tlutt,  in  order  act  to  stifle  inqairy,  another  person 
might  take  up  a  petition  at  the  last  moment. 

Priet,—tt  is  within  Sve  days'  notice.  The  statute 
itself  would  almost  seem  to  ^ve  the  power  to  with- 
draw a  petition  when  the  case  is  called  on ;  but 
yonr  Lordships  hara  made  a  rule  which  prescribes 
the  manner,  time,  and  place  for  making  au  appli- 
cation for  withdrawal ;  it  i)  in  rules  45,  4G,  and  47. 
The  important  part  of  it  is,  that  your  Lordships 
give  five  daj-s  for  the  publication  of  the  formal 
notice,  I  think. 


given 

Sargood,  Serjt. — No  doubt,  my  Lord,  the  difflcul' 
ties  your  Lordship  it  good  enough  to  suggest  arise 
fit)m  this  being  practically  on  application  to  with- 
draw ;  otherwise,  I  might  decline  to  give  evidence, 
and  your  Lordship  might  give  judgment. 

BLACKncBH,  J.— If  I  did  that,  add  there  was  an 
attempt  to  withdraw  without  seeming  to  withdraw 
in  that  way,  the  only  result  would  be  that  1  should 
have  [o  report  specially  to  the  Speaker,  representing 
thq  fact,  and  the  House  of  Commons  would  probably 
require  an  inquiry  to  be  made  atterwardi. 

iViee. — The  statute  contemplates  that  a  petition 
may  be  withdrawn  when  the  case  is  called  on,  and 
thu  a  person  may  then  start  up,  and  the  Act  says 
he  may  be  allowed  to  go  ~ 

Blackbcrk,  J. — ^I  know  that;  but  we  thought 
that  that  would  be  an  impossibility,  looking  at  it 
mactically,  and,  therefore,  we  made  rules  which 
have  the  force  of  a  statute,  by  which  we  carefully 
provided  that  there  should  be  Hvc  days'  com^dete 
notice  given. 

iVi«.— H  your  Lordship  thinks  that  what  yon 
have  suggested  would  be  sufficient,  that  would 
really  be  a  convenient  course,  that  your  Lordship 
should  adjourn  the  trial  now,  that  proper  notice 
should  be  given  (the  flvs  days)  of  the  application, 
and  that  the  application  should  be  made  to  youi 
Lordship  at  chomben. 

Blacsditbk,  J.^I  think  that  would  be  the  better 
course.  I  think  I  hod  better  adjourn  tliis  inquiry 
generally  until  further  notice,  then  legal  notice  will 
at  once  be  given  at  the  master's  office  of  the  appli- 
cation for  leave  to  withdraw  the  petition,  which  wilt 
be  published ;  and  a  day,  a  full  week  after  the  notice, 
-will  be  appointed,  in  case  any  one  does  wish  to  take 
up  the  inquiiy. 

Sarpsod,  Scojt— I  think  that  that  will  quite  satisfy 


>  necessity  for  comiog 


BLACKBCBtr,  J,— There  will  be  no  necessity  f* 
coming  here  again,  unless  it  tarns  oat  that  there  ii 

I  inquiry  to  be  punned ;  and  if  I  were  to  do  what 

asked  just  now,  there  could  not  be  an  inquiry-  I 
thing  the  best  course  will  be  to  odjonm  it,  without 

uning  an;  day,  until  further  notice. 

Peict  tiien  said  that  he  fully  iqipreciated  what 
rierjt.  Ssrgood  had  aud  as  to  the  dilBodlT 
under  which  he  had  been  labouring.  Tteiebod 
been  difficulties  in  the  cose  as  it  hod  come  faefon 
him,  although,  of  course,  lookiDg  from  hia  poirt  « 
view  he  had  felt  more  soi^nina  than  hia  frieno  ss 
to  the  result.  At  the  same  tjmahe  adndtted  tliats 
Ecrutiny  would  involve  conaiderabla  time  ua 
Mpcnse ;  and  altogether  he  greatiy  ui>«cUted  Ua 
course  tbat  bad  been  taken  by  hit  teamed  friRri. 
and  felt  tiiat  he  did  right  in  adviwiB  hia  diwla  to 
consent  to  a  withdrawaL 

Bi^CKBCRX,  J.— As  I  have  already  sftid,  1  haw 
[10  douht  myself  that  it  has  really  and  truly  bew 
found  ia  this  case,  looking  at  the  evidence  whkh 
lias  been  provided,  that  there  ia  no  occMum  t«c 
further  inquiry.  But  what  bat  been  done  her^  at 
I  have  already  said,  and  as  everyone  mnat  perceive 
in  a  moment,  might  in  some  case*  very  well  be  tha 
means  of  cloaking  or  concesJing  ao  attempt  to  stiflt 
an  inquiry  where  au  inquiry  ought  reoUy  to  be  made; 
and  as  the  statute,  and  the  rules  made  under  the 
statute,  which  have  the  force  of  a  atatote,  have  jro- 
vided  that  where  leaTe  to  withdraw  is  aakrf  bK, 
ihere  should  bo  Ave  complete  days'  notice  ^ven, » 
that  anyone  who  wishes  to  take  up  the  iaqniiy. 
may  apply  to  be  tnhstituted  as  the  petitioaer,  I 
think  I  must  here  take  a  course  which  would,  ^ 
(ubstance,  do  the  same  thing.  For  that  purposil 
ahall  adjourn  the  present  inquiry  until  fnrtha 
notice  Is  given.  In  all  human  prDbahility  m 
further  notice  ever  will  be  given;  but  if  that 
should  be  further  notice  given,  Iha  inquiry  can  » 
proceeded  with.  In  the  mean  time  notice  of  m 
sptjication  for  leave  to  withdraw  the  petition  wfll 
be  lodged  in  the  maater't  office.  The  lull  Faili*- 
mentary  notice  of  five  days  will  be  given,  and  a^ 
person  who  might  have  been  a  petitioner,  and  aka 
under  tiie  statute  might  apply  to  take  up  tta 
Inquiry  may  do  so,  that  tiie  inqnlry  shall  not  bs 
silenced. 

Adjaitntd  until  furtlier  natteu 


CROWN    CASES    HKHKKVJP. 

EPIntl'^  ^J  Jobs  TaOKno^,  . 


The  pritoner  met  a  girl  under  sizlten  jrears  of  agtit* 
ilreel,  and  induced  her  to  go  icilh  aim  (o  a  pber  al 
lonu  distance,  ichere  he  seduced  ier,  and  Alatuti  ^ 


Held,  in  the  abience  of  aiq  etideiux  that  tie  prit^B 
knew,  or  had  leaaon  for  knowing,  or  tAat  In  Mia'd 
that  the  girl  loas  unAr  the  care  of  Ao-  /alter  ■!  (ts 
line,  thai  a  conviction  under  cAe  14  ^  SS  ^tct.  c  100^ 
I.  go,  muU  not  be  mutained. 


C.  Cx».  R] 


MAGI8TBATES'  0A8E9. 
Rma,  V.  William  SiniKBBi. 


Cue  rcteired  for  the  opinion  of  thii  court  by 

The  prisonet  «u  tried  before  me  kt  the  Imst  asatzes 
>t  Mancbester  for  baring  "  unUwfulI/  taken  Eliza- 
betb  Ann  Oldham,  an  numamed  girl  under  tbe  afte 
of  tixteen,  out  of  the  poaseision  and  against  tbe  irill 
of  her  father : "  (2*  i  2o  Vict.  c.  tOO,  s.  Q5.) 

The  girl,  who  lired  with  her  father  and  mother  at 
Aahton,  left  her  home  in  company  with  another 
girl  to  go  to  a  Snndaj  achool.  The  jniioner  met 
(be  two  girU  in  the  street,  and,  after  lome  little 
pemuuion,  induced  them  to  go  with  him  to  Mui' 
cheiter,  on  the  pratence  of  abowing  them  iiHne 
object  of  cnrimitj  there.  He  paid  their  r^way 
fare  there  and  ha(±. 

At  Uancheater  he  took  them  to  a  public  hoiue, 
and  tbeie  (educed  the  gill  in  queitlon.  He  then 
accompanied  them  back  to  Asbton,  and  parted  from 
them  in  the  alreet  where  he  had  met  theui.  The 
girl  Immediately  went  home,  having  been  abient 
Bome  honra  longer  than  ahe  ought  to  and  otherwite 
would  hare  been. 

The  pdianer  made  no  inquiry  and  did  not  know 
who  the  girl  was,  or  whether  she  had  a  father  or 
Bother  living  or  not,  but  he  had  no  reason  to  and 
did  not  believe  that  she  was  a  girl  of  the  town. 

Tbe  jury  found  him  gnilty,  bnt  in  deference  to 
Seg.  T.  Greai,  3  F.  &  F.  274 ;  1  Graves,  038, 1  reierred 
tbe  que»tion  wbelber  the  case  is  within  the  statute, 
and  suspended  tbe  sentence.  Bobt.  Lubu. 

No  counsel  appeared  on  either  tide. 

BoTiLL.  C.  J.— Tbisii  a  caseof  great  importance, 
and  it  depends  on  the  true  construction  of  the 
24  t  23  Vict.  c.  100.  s.  So,  which  enacts  that 
••  Whosoever  shall  unlawfully  take  or  cause  to  be 
taken  any  unmarried  girl  out  of  the  possession  and 
■gainst  the  will  of  her  father  or  mother,  or  of  any 
other  person  having  the  lawful  care  or  charge  of 
her,  shall  be  guilty  of  a  misdemeanor."  In  the 
preeent  case  there  is  no  statement  or  finding  as  a 
matter  offset  that  the  prisoner  knew,  or  had  reason 
to  know  or  to  beliere,  mat  the  girl  waa  under  tbe 
care  of  ber  father  or  mother ;  certainly  no  statement 
or  finding  that  he  knew  she  was  under  tbe  core  of 
ber  father  as  charged  in  the  indictment.  In  such 
case*  ti  where  a  man  has  gone  with  a  girl  of  the 
town,  the  circumstances  may  rebut  the  inference 
of  such  knowledge,  but  there  may  be  other  cases 
where  from  other  drcumstances  such  knowledge 
migfat  be  shown  to  exist.  In  this  cose,  however,  in 
tbe  absence  of  any  finding  that  the  prisoner  knew 
tbat  the  girl  was  under  her  father's  care,  va  are  of 
opinion  tbat  tbe  conriction  cannot  be  sustained. 
Our  decision  is  Inaccordaocewith  thatofUartinB,, 
in  Heg.  v.  Givta  and  Batti.  In  tbat  case  tbe  girl 
was  under  fourteen  years  of  aga  and  bved  with  her 
father.  The  prisoners  saw  herina  street  near  where 
bei  father  lired,  and  induced  her  to  go  with  them 
to  a  lonely  house  which  was  under  repair,  where 
one  of  tbem  bad  intercourse  with  ber  and 
kept  her  out  all  night.  On  the  next  morning 
■he  was  found  crying,  and  the  charge  was  pre- 
ferred. At  the  trial  Mr.  Baron  Martin  said : — 
"There  must  be  a  taking  out  of  the  possession  of 
tbe  father.  Here  the  prisoners  picked  up  the  girl 
in  the  streets,  nod  for  anything  that  appeared  they 
might  not  have  known  that  the  girl  had  a  father. 
The  essence  of  the  offence  was  the  taluog  tbe  girl 
out  of  the  possession  of  her  father.  Tbe  girl  was 
not  taken  out  of  the  possession  of  any  one.  The 
nisoners  no  doubt  had  done  a  very  immoral  act 
mt  tbe  question  was  whether  they  had  committed 
•A  Uleg^  act.  The  criminal  law  ought  not  to  be 
■tiaiiied  to  meet  a  case  which  did  not  come  within 
it.  Tike  act  of  the  prisoners  was  scandalous,  but  it 
'waa  not  any  legal  thence.  He  had  told  the  grand 
Jury  so,  and  adviaed  them  to  throw  out  the  biU.  He 


should  direct  the  jury  t 
Under  the  present  ciicumi 
that  this  conviction  must  he  quashed. 


LcSH,  X — At  the  trial  my  opioion  was  tbe  other 
way,  bnt  upon  further  conaideration  I  am  satisfled 
tbat  the  deciaion  at  which  the  court  hat  arrived  ia 
right. 

Cmmtiimt  qaaAtd. 


BXO.  v.  WiLUAK  Sui 


Tki  primitr  wa*  comided  of  lit  mMtfenanor  ^ 
having  inflicted  gritmmi  bodilf  harm  o«  a  politxmatt 
A/ttr  vadict  it  apptartd  from  ingairy  raaih  £jr  tht 
courf,  lliat  tht  prUontr  And  been  prteioailg  convicted 
of  ftbmg,  ivC  At  indiclmeiit  conlaiTied  no  ^arpt  or 
mtgation  of  wcA  priinaiu  comnciuni,  Tkt  pruoner 
wot  ioittnad  to  Jivt  ytan  pmal  lervitudt  i 

add,  that  Oit  Mntvire  icai  not  illegal,  at  bang  canirary 
(0  (As  27  ^  28  Via.  c.  47,  «.  2,  ahich  macU  tAat 
whtn  ony  pertoa  iliall,  on  ituSxtnenl,  bt  eoKvictad  of 
ain/  entM  or  qffioiee  piaiiiAabIt  teilS  penal  eervilvde, 
after  hating  been  previoialji  eomricl^  "f  f^*St  ''■' 
leoMl  sBKtence  of  paial  tennludi  lAot  can  bt  awarded 
thaU  bt  Kven  gean. 

Case  reserred  for  the' opinion  of  tU*  court  by 
the    Deputy-Assistant   Judge   at    the    Middlesex 

Sessions. 

William  Summers  was  conricted  before  tne  at 
tbe  Middlesex  Sessions  on  the  7th  Jan.  of  the  mis- 
demeanor of  baring  inflicted  grievotu  bodily  barm 
on  a  policeman,  and  waa  sentenced  by  me  to  five 
years'  penal  aervitude. 

It  has  been  suggested  that  it  ought  to  hare  been 
seven  years,  under  the  statute  27  &  28  Vict.  c.  47, 
a.  2,  which  enacts  that  when  any  person  shall, 
on  indictment,  be  conricted  of  any  crime  or  offence 
punishable  with  penal  servitude,  after  baring  been 
previously  convicted  of  felony,  the  least  tenteoce  of 
penal  servitude  that  can  be  awarded  in  auch  caae, 
ahall  be  a  period  of  seven  yean. 

The  indictment  did  not  contain  any  allegation  of 
any  previous  conviction  of  felony;  and  as  I  am 
informed  it  is  not  the  practice  to  insert  a  prerioua 
conviction  of  felony  in  an  indictment  for  a  miade- 
meanor,  without  some  authority  by  statute,  aa  in 
such  case  it  would  be  error  on  tbe  record. 

The  Larceny  Act  recognitea  the  insertion  in  the 
indictment  of  tbe  previous  conriction  and  givea 
dinyctions  as  to  the  arraignment  and  trial  of  the 
prisoner.  A  similar  provision  appear*  in  the 
Ct^nage  Act,  but  in  the  Act  relating  to  peraonal 
injuries  no  auch  machinery  is  provided  or  referred  to. 

After  the  jury  had  founl  tbe  prisoner  gnilty 
some  policemen  and  prison  oCBcers  were  called,  and 
stated  upon  oath  that  the  prisoner  had  been  pre- 
viously convicted  of  felony,  but  no  record  of  any 
such  conviction,  nor  aoy  certificate  of  any  such  waa 
produ<^  on  Ae  part  of  the  prosecution,  I  therefore 
treated  it  as  a  conviction  for  the  misdemeanor  only 
without  any  prerious  conviction  of  felony,  and 
passed  the  ordinary  sentence  accordingly. 

The  (questions  upon  which  I  respectfully  request 
the  opinion  of  the  court  are,  first,  whether  that  sen- 
tence, nnder  the  circumstances,  was  or  waa  not 
correct;  and,  secondly,  whether  the  statute  27  &.  28 
Vict,  c  17,  a.  2,  authorises  the  court  to  \»»  *. 
sentence  of  ae'T«a  yeast  ^^ub\  waAw^'s,  Vms*i!«  ^ 
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MAGISTRATES'  CASES. 


Ex.] 


Gilpin  v,  Cohen  and  Benjason. 


[Ex. 


previous  conyiction  of  felony  is  alleged  in  the  indict- 
ment or  not. 

Josh.  Payne, 

Deputy- Assistant  Judge, 
Jan.  I8th  18G9. 
No  counsel  appeared  on  either  side. 

BoviLL,  C.  J. — ^The  only  question  reserved  in  this 
case  is  whether  the  sentence  of  five  years*  penal 
servitude  was  right  or  not.  We  are  all  of  opinion 
that  the  view  taken  at  the  trial  hy  the  learned 
deputy-assistant  judge  was  correct,  and  that  the 
sentence  passed  on  the  prisoner  was  right. 

The  rest  of  the  court  concurred. 

Conviction  affirmed. 


C0X7BT   OF   EXCHEQXrEB, 

Beportod  by  H.  Leioh  and  E.  Lumlxt,  E«qn.,  Barriiitcrs- 

ab-Law. 

Jan,  26  and  27,  18G9. 
GiLFiN  V.  Cohen  and  Benjamin. 

Remand  on  bail  of  person  charged  with  an  offence 
before  a  magistrate — Privilege  of  from  arrest  on  civil 
process,  reaeundo— Principle  on  which  tlie  privilege 
exists, 

A  person  charged  with  a  crime  bejore  a  police  magis' 
trate,  and  remanded  on  bail  to  appear  at  the  police 
court  on  a  future  dag,  is  privileged  from  arrest  on 
civil  process  whilst  on  his  wag  from  the  police  court  to 
his  own  fiome,  after  the  remand  and  the  adjournment 
of  the  case  to  a  future  dag : 

So  held  bg  the  Court  of  Exchequer  (Kellg,  C.B,,  Chan- 
nelL,  Pigottf  and  Cleasbg,  Bu.) 

Per  Kellg,  CD,:  The  principle  on  which  the  privilege 
exists  applies  equally  to  persons  accused  as  to  witnesses, 
prosecutors,  andjurgmen,  for  theg  are  equally  with  the 
latter  bound  to  attend,  and  to  remain  in  court  as 
long  as  the  case  or  justice,  or  the  magistrate  or  Judge 
shall  require  it,  and  therefore  are  equaUg  entitled  to 
be  protected  on  their  way  from  the  court  to  Uieir  own 
homes. 

A  distinction  shown  between  the  present  case  and  that  oj 
a  person  arrested  in  court  on  a  ca.sa.  ajter  trial  and  ac- 
quitted on  a  criminal  charge. 

.  Per  ChannelU  B. :  A  person  charged  criminaUg  before  a 
police  magistrate,  is  *'  a  person  without  whose  pre- 
sence justice  cannot  hn  done,"  and  so  comes  ti:ithin  the 
principle  laid  down  in  Montague  v,  llarrison,  upon 
which  the  privilege  of  protection  is  there  said  to  rest. 

Per  Cleasby,  B. :  The  principle  is  that  the  process  of  a 
court  of  justice,  for  the  purpose  of  enforcing  a  judg- 
ment, is  not  to  operate  as  an  obstruction  to  the  adminis- 
tration of  justice  in  anuthcr  court. 

Hare  v.  Hyde,  1<>  (I.  B.  394;  20  L.  J.  18.5,  d  B.  ; 
Montague  v.  Harrison,  3  C.  B.,  N.  S.,  292  ;  27  L.  J. 
24,  C.  P.J  and  Callans  v.  Sherry,  Ale.  i^  Nap.  125 
(Iris/i)  discussed  and  distinguislied. 

This  was  an  application  to  the  court  for  a  rule 
ahsolutc  for  the  discliarge  of  the  defendant  Benjamin 
from  the  custody  of  tlie  sherifiF,  upon  arrest  on  civil 
process,  under  the  following  circumstances :  The 
two  defendants  (Cohen  and  Benjamin)  had  been  in 
partnership  together  for  some  few  months,  and  the 
plaintiff  had  recovered  a  judgment  in  an  action  for 
a  partncrsliip  debt  ajrainst  them  both.  On  their 
entering  into  partnership,  it  seemed  that  Benjamin 
brought  into  the  concern  a  smn  of  money  amounting 
to  about  1200/.,  it  being  the  arrnugement  that  he 
was  to  supply  the  capital,  and  the  other  partner, 
the  defendant  Cohen,  the  knowledge  of  the  Imsi- 
oe»i,    Dhpntei  having  arisen  beiwecu  V\ie  ig«cctv\ei&, 


the  defendant  Benjamin  withdrew  some  TOOL  or  !m>^L 
of  the  capital  from  the  partnership  banking  accoont, 
whereupon  he  was  given  into  castody,  and  criminal 
proceedings  were  instituted  against  him  by  his 
partner  Cohen,  under  Mr.  Russell  Gnmey's  Act 
(31  &  32  Vict,  c  lie),  and  he  was  taken  before 
Mr.  Ellison,  the  police  magistrate  at  the  Worship- 
street  police-court,  on  the  12th  Dec.  last,  and  there 
charged  by  Cohen,  under  the  aboYe-mentioned  Act, 
with  embezzlement  of  the  moneys  belonging  to  the 
partnership.  The  hearing  of  the  case  occupying 
more  than  one  day,  the  defendant  Benjamin  was 
remanded  by  the  magistrate  from  time  to  time. 
Upon  the  occasion  of  one  of  these  remands  he  was 
admitted  to  bail,  himself  in  lOOOJL,  and  two  sorecies 
in  600/.  each.  On  Friday,  the  22nd  Jan^  he  attended 
at  the  police-court  in  discharge  of  his  recognisance^ 
and  the  hearing  of  the  case  was  again  proceeded 
with,  when  further  evidence  was  taken  on  behalf  of 
the  prosecution,  and  one  or  two  witnesses  were 
called  on  behalf  of  the  defendant,  when,  having 
further  evidence  to  call  on  his  own  behalf,  he  vis 
again  remanded  on  that  day,  upon  the  same  sureties, 
to  attend  the  court  again  upon  the  following  div, 
Saturday,  the  23rd  Jan.,  when  he  was  to  complete 
his  case  by  calling  one  further  witness.  Upoa 
leaving  the  police-court  on  this  occasion  (Friday, 
22nd  Jan.),  he  was  arrested,  inmiediately  he  got 
outside  on  his  way  to  go  home,  on  a  ca  so,  issued  03 
the  above-mentioned  judgpnent,  at  the  suit  of  the 
plaintiff,  and  on  the  following  day  (Saturday,  Jan. 
23rd)  the  police  magistrate  estreated  the  bail  of  the 
sureties,  but  said  that  he  would  not  return  the 
forfeiture  if  the  defendant  Benjamin  appeared  on  the 
ensuing  Thursday,  the  26th  Jan. 

On  Monday  |the  25th  Jan.  an  application  was 
made  to  Mr.  Justice  Hannen  at  chambers,  whea 
that  learned  judge  referred  the  matter  to  the  coori; 
the  plaintiff  undertaking  to  show  cause  in  the  first 
instance,  otherwise  the  defendant  to  be  discharged; 
the  costs  to  abide  the  event  of  the  application  to  the 
court,  and  no  action  to  be  brought  against  the 
slieriff.  Mr.  Justice  Hannen,  upon  the  caK  of 
Montague  v.  Harrison,  3  C.  B.,  N.  S.,  292  ;  27  L  J. 
24,  C.  P.,  being  cited  to  him  at  chambers,  said  that 
if  he  had  been  sitting  in  court  he  would  have  dis- 
charged the  defendant  at  once. 

Beskg  for  the  defendant  Benjamin,  now  mored 
accordingly  for  a  rule  absolute  for  his  disdisrce 
from  custody.  [Pioorr,  B. — Is  there  any  case  that 
shows  that  a  person  who  is  charged  with  a  dime 
before  a  magistrate  is  privileged  from  arrest  OQ 
leaving  the  court  on  bail  ?]  When  before  Hannen, 
J.  at  chambers,  the  case  of  Montague  v.  Harrtsos,  in 
the  Common  Pleas,  3  C.  B.,  N.  S.,  292 ;  27  L.  J. 
24,  C.  P.  was  cited,  on  which  his  Lordship  said  that, 
if  sitting  in  court  he  would  have  discharged  the 
defendant.  That  was  a  case  in  which  a  penoa 
attending  court  as  a  witness  on  a  charge  of  felony, 
after  a  remand,  although  under  no  legal  eompolsioa 
to  npi)ear,  was  held  privileged  from  arrest  on  cinl 
process  cundo,  morando,  et  redeundo.  In  his  judgment 
Wiiles,  J.,  laid  down  the  principle  which  gov'eiu 
these  cases  as  follows : — **  The  principle  upon  vhich 
the  privilege  now  in  question  rests  is  this— that  a 
suitor  who  has  obtained  a  judgment  in  a  civil  action 
cannot  use  the  process  of  the  court  for  the  purpose 
of  withdrawing  from  another  court  a  witnes*  or 
otht-r  jterson  without  whose  presence  full  Justice  cannot^ 
dont:.  This  principle  applies  to  every  court  of  jus- 
tice, criminal  as  well  as  civil,  and  it  seems  to  havs 
been  applied  to  the  case  of  bail  so  long  ajo  asih^ 
11  Kdw.  4."  "This  privilege  is,"  as  was  said  hy 
WilJiams,  J.  in  the  same  case,  "  not  that  of  the 
witness  but  of  the  court,  for  the  pwrpote  ofintwriMg  « 
due  adminiittration  of  justice."  [Kw.LT,  C.  B.— HaTS 
^'u\i  no  case  that  is  nearer  in  point  to  the  pneent? 
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This  is  a  very  important  question,  and  ono  that  does 
not  seem  to  hare  precisely  arisen  before,  and  there- 
fore the  court  will  be  glad  to  have  all  the  cases  that 
bear  upon  the  question  brought  to  their  notice.] 
There  is  a  case  of  Goodwin  t.  Lordon,  1  A.  &  E.  378 ; 
3  Ney.  &  Man.  87 ;  2  Dowl.  504,  which  is  an  express 
decision  by  the  Court  of  King's  Bench,  following 
a  decision  of  the  same  court  in  the  case  of  Anoni/mous, 
1  Dowl.  157,  that  a  defendant  who  has  been  in 
custody  on  a  charge  of  felony,  and  is  acquitted  and 
discharged,  is  not  priyilcged  from  arrest  redeimdo 
when  dismissed  from  such  custody,  and  it  is 
submitted  that  that  shows  that,  in  the  interim, 
antil  he  were  acquitted  or  convicted,  he  would 
be  privileged.  In  the  case  of  Be  AfcKone, 
It.  Circ.  Rep.  65,  it  was  held,  in  Ireland, 
that  a  person,  attending  as  prosecutor  or  wit- 
ness at  an  assize,  is  privileged  from  arrest  after 
the  bill  has  been  ignored,  and  before  official  infor- 
mation of  such  ignoring.  In  Rex  v.  Wigleif,  7  Car. 
&  P.  4,  Coleridge,  J.  held  that  a  witness  subponaed 
to  give  evidence  in  a  criminal  proceeding  at  the 
King's  Bench  Sittings,  but  who  was  committed  for 
contempt  of  court  in  striking  the  defendant,  had  the 
tame  privilege  from  arrest,  redeundo  from  prison 
after  his  imprisonment  had  expired,  that  ho  would 
hare  had  redeundo  from  the  court  had  he  not  been 
committed.  [Cuamnell,  B. — ^Tbere  the  party  was 
both  prosecutor  and  witness.  The  question  here  is 
whether  a  prisoner  has  the  same  privilege?]  In 
Taylor  on  Evidence  (vol.  2,  sect.  1204,  p.  1155,9th 
edit.)  it  is  said  that — "Although a  party  discharged 
from  illegal  civil  process  is  privileged  from  arrest 
daring  his  return  home,  the  discharge  from  a-iminal 
process,  even  in  consequence  of  an  acquittal,  confers 
no  such  protection,  unless  it  would  appear  that  the 
apprehension,  on  the  criminal  charge,  was  a  mere 
contrivance  to  get  the  party  into  custody,  in  the 
civil  suit "  (citing  Goodwin  y,Lordon  {uhi  8upra\  and 
other  cases,  both  in  the  English  and  Irish  courts). 
**  A  distinction,  however,"  Mr.  Taylor  goes  on  to 
say,  **  has  been  drawn  in  Ireland,  between  the  case 
of  f^  prisoner  actually  in  custody  and  a  party  out  on 
bail;  and  it  has  Aere  been  held,  that  a  person 
who  attends  under  a  recognisance  to  answer 
a  criminal  charge,  and  is  acquitted  and  dis- 
charged, is  privileged  from  arrest  while  returning 
home,"  for  (which  he  cites  Gallons  v.  Sherry 
(AJc.  &  Nap.  125)  and  other  Irish  authorities. 
The  privilege  is  of  the  court  and  not  of  the  person, 
and  it  exists  to  prevent  the  process  of  one  court 
being  used  to  hinder  proceedings  in  anoUicr.  By 
recent  legislation,  a  prisoner  or  a  person  charged 
criminally  before  a  magistrate,  has  a  right  to  call 
witnesses.  The  defendant  here  had  witnesses  to 
call,  and  until  he  had  done  so  his  defence  was  not 
completed,  nor  was  the  magistrate  fully  seised  of 
the  matter,  and  that  distinguished  the  present  case 
from  the  case  of  a  person  who  had  been  acquitted. 
If  the  court  were  to  refuse  the  privilege  here  it 
would  resolve  itself  into  this  anomaly,  that  whereas 
when  the  deposition  is  completed  and  recognisances 
have  been  entered  into  for  the  appearance  of  the 
accused  at  his  trial,  and  a  bill  has  been  found,  and 
the  accused  is  in  prison,  a  criminal  court  has 
power,  under  sect.  10  of  the  30  &  31  Vict.  c.  35,  by 
order  in  writing  to  the  governor  of  the  gaol,  to 
luing  up  the  accused  to  bo  arraigned,  yet  a  habeas 
would  be  necessary  to  bring  him  up  before  a  police 
magistrate.  The  principle  on  which  all  the  cases 
a£Brming  the  privilege  have  been  decided  shows  that 
it  extends  to  the  case  of  a  person  remanded  under 
recognisances  on  a  criminal  charge,  and  who  is, 
therefore,  legally  bound  under  a  heavy  penalty  to 
appear  at  the  next  hearing,  and  who  is  a  person 
**  without  whose  presence  full  justice  cannot  be 
done,"  and  that  it  applies  not  only  eundo  et  morando 
but  also  redexMido  to  his  home  from  the  police  court. 


Baylisy  for  the  plaintiff  contra,  showed  cause  in 
the  first  instance. — ^There  is  no  instance  in  which 
the  privilege  has  been  extended  to  a  person  under 
a  criminal  charge ;  the  cases,  in  fact,  being  all  the 
other  way.  The  most  recent  case,  Montague  v. 
Harrison  (jubi  sup.)  cited  by  the  defendant,  was  a 
case  of  a  prosecutor,  and  the  court  there  decided  as 
they  did  on  the  ground  that  he  was  also  a  witness, 
[PiooTT,  B. — Had  the  defendant  been  in  actual 
custody,  and  the  sheriff  had  gone  and  touched  him, 
could  he  have  lodged  a  detainer  against  him  ?]  In 
that  case  he  would  have  been,  as  it  were,  in  custodid 
legis^  and  so  it  would  have  been  a  contempt  of 
court.  [Kelly,  C.  B.— What  would  have  been  the 
consequence  if  the  writ  had  been  lodged  while  he 
was  in  court  actually  making  his  defence  ?]  That 
it  is  submitted  is  not  a  likely  case  to  occur.  The 
sheriff  would  probably  wait  until  he  left  the  court. 
The  case  of  Anonymous  in  I  Dowl.  157,  cited  contra 
is  rather  an  authority  against  than  in  favour  of  the 
privilege  claimed  here,  for  it  shows  that  an  accused 
person  has  not  the  same  privilege  as  prosecutors, 
witnesses,  and  jurymen  have,  that  is  to  say,  he  has 
no  immunity  in  returning  home  from  court  after 
acquittal.  Another  authority  against  the  privilege 
claimed  is  the  case  of  Jacobs  v.  Jacobs,  3  Dowl.  675, 
where  the  Queen's  Bench  held  that  a  defendant, 
wrongfully  arrested  on  a  Sunday  on  a  charge  of 
forgery,  might  be  lawfully  arrested  on  civil  process 
as  he  was  leaving  the  police  court  after  being 
discharged  by  a  magistrate.  In  Montague  v.  Harrison, 
Willes,  J.,  during  the  argument  expressly  excepts 
the  case  of  a  person  criminally  charged.  His  Lord- 
ship there  says,  **It  seems  to  me  that  a  party 
attending  as  prosecutor  or  witness  at  quarter 
sessions  would  be  privileged  from  arrest,  but  not 
where  he  is  the  party  accused,**  and  he  goes  on  to 
observe  that  that  was  so  decided  by  the  Court  of 
Queen's  Bench,  in  Hare  v.  Hyde,  20  L.  J.  185,  Q.  B. ; 
IG  Q.  B.  394,  where  the  defendant,  after  acquittal 
and  discharge,  on  a  trial  for  embezzlement,  was 
arrested  on  a  ca,  sa.  while  remaining  in  the  court. 
In  that  case,  Lord  Campbell,  C.  J.,  in  giving  judg- 
ment said,  there  was  no  privilege  from  arrest  on  the 
ground  of  the  defendant's  acquittal,  and  being  in 
court  at  the  time  of  the  arrest.  By  the  law  of 
£ngland  the  Chief  Justice  said  he  would  have 
had  no  privilege  whilst  returning  home,  and 
he  could  not  have  it  therefore  by  remaining 
in  court  as  a  spectator.  His  Lordship  added 
that  he  had  the  highest  respect  for  the  opinions 
expressed  by  the  Irish  judges  in  the  cases 
cited  in  Taylor  on  Evidence  (ubi  sup.),  but 
they  were  contrary  to  the  decisions  of  the 
English  courts,  and  with  the  latter  his  Lordship 
said  his  opinion  concurred.  Clearly,  therefore,  the 
authorities  show  that,  had  the  defendant  been  leav- 
ing the  court  upon  acquittal,  he  would  have  had  no 
privilege.  Then,  does  the  fact  of  his  being  under 
remand  make  any  difference?  It  is  submitted  that 
it  does  not.  The  remand  may  be  extended  from 
time  to  time  to  an  indefinite  period,  and,  if  he  be 
privileged  at  all,  the  privilege  must  be  extended  to 
the  whole  time  during  which  he  is  remanded  on  bail, 
and  so  he  would  enjoy  a  greater  privilege  than  a 
witness,  prosecutor,  or  juror.  To  hold  him  privi- 
leged here  would  be  to  establish  an  entirely  new 
practice,  and  would  lead  to  great  inconvenience  and 
possible  collusion ;  for  instance,  a  person  under  re- 
mand on  a  criminal  charge  might  be  bailed  out  in 
200L,  and  thus  be  able  to  avoid  arrest  for  a  debt,  it 
might  bo  of  2000/.,  which,  it  is  submitted,  would 
not  be  expedient.  [Kbllt,  C.B.— If  an  accused 
person  is  arrested  on  his  way  to  a  court  to  answer 
a  criminal  charge  it  is  no  doubt  a  serious  obstruc- 
tion of  justice,  and  a  graver  matter  than  the  mere 
inconvenience  to  the  bail.  If  ho  may  be  arrested 
on  returning  from  the  cft^aiV^'^Vj  \sivj\ifc  ^^\»>w!^^sa. 
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his  way  thither,  or  whilst  he  remains  there?]  There 
may  he  this  distinction,  that  if  arrested  whilst  re- 
toming  home  on  remand,  there  is  an  opportunity 
for  making  an  apphcation  to  the  court.  He  dt^ 
also: 

Ex  parte  00016^,711,  &B.955;  20L.  J.293,Q.B.; 
and 

Rex  V.  Pi-iddle,  1  Tidd,  9th  edit.  p.  19. 

Besley^  in  reply,  said  that  with  regard  to  expedi- 
ency, if  the  court  refused  the  priyilege  here  nobody 
in  future  would  like  to  run  the  risk  of  becoming 
bail  for  any  prisoner. 

Kellt,  C.B. — ^The  case  is  one  of  much  importance, 
and  wo  will  consider  it  and  delirer  our  judgment 
to-morrow.  Ciir,  adv,  vult. 

Jan.  27. — ^Their  Lonlships  now  delivered  'judg- 
ment seriatim  as  follows : 

Kellt,  C.  B. — In  this  case,  which  was  argued 
before  us  yesterday,  a  question  of  very  considerable 
importance  arises,  as  far  as  I  know,  for  the  first 
time  in  a  court  of  law  in  this  country,  namely, 
whether  a  person  charged  with  a  crime  before  a 
police  magistrate  is  privileged  from  arrest  under 
civil  process,  where  a  remand  has  taken  place,  on 
his  way  from  the  court  to  his  own  house  after 
the  remand  and  adjournment  of  the  case  to  a 
future  day?  I  am  of  opinion  that  the  privilege 
does  exist,  and  that  the  defendant  Benjamin,  in 
this  case,  is  entitled  to  be  discharged.  A  number 
of  authorities  have  been  cited  before  us,  but  none 
directly  in  point.  The  privilege  no  doubt,  which 
is  claimed  in  this  case,  exists  in  all  cases,  both  civil 
and  criminal,  in  respect  of  witnesses  and  jurymen ; 
and  in  criminal  cases  in  respect  even  of  prosecutors ; 
but  that  privilege  has  not,  at  least  in  this  country, 
been  hitherto  held  to  exist  in  favour  of  prisoners, 
or  of  the  accused  person  in  criminal  prosecutions. 
We  must  consider,  therefore,  the  principle  on  which 
the  privilege,  in  all  cases,  in  the  instances  to  which 
I  have  adverted,  is  admitted  and  recognised  bylaw. 
We  must  consider  the  matter  quite  apart  from  the 
doctrine  of  contempt  of  court,  and  the  steps  to 
which,  the  contempt  having  been  committed,  the 
court  may  resort.  No  doubt  it  is  contempt  of 
court  to  obstruct  the  administration  of  justice  by 
arresting  a  witness  on  his  way  from  one  part  of 
tiie  court  to  another,  perhaps  from  the  floor  of  the 
court  to  the  witness  box,  because  it  at  once  inter- 
rupts the  proceeding's,  and  is  an  offence  committed 
against  the  judge  who  presides ;  but  in  this  case,  as 
in  a  gre&t  many  cases  of  this  nature,  the  act  is  done 
perhaps  innocently  and  unconsciously.  A  man  may 
be  arrested  as  he  walks  along  the  street  when  pro- 
ceeding to  court  to  give  evidence  as  a  witness,  or  on 
returning  from  court  to  his  own  home  after  having 
given  evidence.  And  then  the  question  arises,  on 
what  gnround  does  this  privilege  exist,  and  is  it 
now  universally  recognised  in  all  courts  of  law  in 
the  United  Kingdom?  It  appears  to  me  that  it 
must  be  considered  in  a  double  point  of  view; 
first,  as  respects  the  administration  of  justice, 
and,  secondly,  as  respects  the  party  himself 
who  may  or  may  not  be  entitled  to  claim  the 
privilege.  Now,  as  regards  the  administration  of 
justice,  it  is  admitted  that  this  privilege  exists  in 
favour  of  all  persons  who  are  about  to  give  evidence 
as  witnesses,  on  their  way  from  their  own  homes  to 
the  court,  while  remaining  in  court  for  the  purpose 
of  giving  evidence,  and,  having  given  their  evi- 
dence, on  returning  on  their  way  from  the  court  to 
their  own  homes.  The  same  privilege  exists,  and 
to  the  aame  extent  and  for  the  same  reason,  in 
respect  of  prosecutors  in  criminal  cases  and  in 
respect  of  jurors,  both  in  criminal  and  in  civil 
r;  why  tbcD,  ia  the  case  of  one  whoiA  a  paxty  to 


the  proceedings,  who  is  out  on  bail,  as  is  the  case 
here,  or  where  the  party  accused  of  a  crime  is  at 
liberty  at  all  after  any  proceedings  hare  commenced 
against  him,  should  not  the  same  reason  apply  in 
all  respects  to  a  party  thus   droamstanoed,  who 
is  under  an  equal  obligation    to  appear  to  that 
which  is  imposed  upon  the  witnesses,   upon  the 
prosecutor,  and  upon  the  jury  in  both  dvil  and 
criminal  cases,  and  who  is  bound  first  to  his  doty, 
and  in  good  faith  to  those  who  have  become  lus 
bail,  but  who  is  under  a  still  higher  and  more  Inod- 
ing  obligation,  and  who  owes  a  higher  daty  to  the 
court  and  to  public  justice,  and  in  the  performanos 
of  that  c[uty  is  bound  and  compelled  to  attend  the 
court  during  the  whole  time  the  proceedings  shall 
be  going  on,  and  until  their  final  termination,  and 
who  for  that   purpose  is  under  the  necessity  of 
proceeding  from  his  own  home  to  the  court,  ooa- 
tinuing  in  court  as  long  as  the  purposes  of  justice, 
in  respect  of  that  particular  case  require,  and  then 
has  to  proceed  from  the  court  to  his  own  home  in 
return  ?    Now,  predsdy  the  same  prindple  appUa^ 
and  the  same  reason  appears  to  me,  m  tdl  respects, 
to  exist  in  the  case  of  a  person  so  circumstanced, 
and   public  justice  requires  that   he  should  be 
protected.    If  he  be  not  protected,  if  a  man  is  out 
on  bail  and  called  upon  to  attend  at  a  parttculsr 
time  after  remand,  when  the  consideration  of  the 
case  is  to  be  resumed,  if  he  be  under  terror  sad 
peril  of  being  arrested,  perhaps  for  a  very  Urge 
sum  of  money  bv  dvil  process,  he  would  be  apt,  st 
all  hazards,  to  disregard  the  claim  of  public  jostioe 
and  forfeit  his  bail,  and  fail  to  attend  at  the  time 
at  which  he  otherwise  would  appear,  and  when  hs 
is  bound  by  law  to  appear,  before  the  magistrate. 
Then,  as  in  every  case  known  to  the  law,  with  the 
single  exception  to  which  I  am   about  to  adveit, 
witnesses,  prosecutors,  and  jurymen,  are  protected 
in   proceedings   from   their   own   homes    to  tbe 
court,  while  they  remain  in  court,  and  afterwards, 
on  returning  from  the  court  to  their  own  homes, 
why  should  an  exception  be  introduced  in  the  caie 
of  a  party  accused  of  a  crime,  who  is  under  tbe 
same  obligation,  and  who,  it  was  scarcely  denied  ia 
argument,  altiiough  it  has  not  been  held  by  a  covt 
of  justice,  is  entitled  to  the  privilege  of  going  ts 
the  court,  and  must  be  entitled  to  the  privilep 
while  he  remains  and  while  the  case  is  proceedings 
why  should  there  be  an  exception,  without  reasoo, 
vrithout  any  ground,  purpose,  or  object  that  csa 
well  be  imagined,  creating  an  anomaly  in  the  Is^r 
and  doctrine  on  this  very  important  subject,  in  the 
case  of  the  return  from  the  court  to  his  own  bone 
by  a  person  so  circumstanced  ?    I  see  no  reason  for 
any  such  exception.    I  think  the  prindple  applies  ss 
well  to  persons  accused,  who  are  equally  boimd,  with 
witnesses,  prosecutors,  and  jurymen,  to  attend  the 
court,  and  to  remain  there  as  long  aa  the  case  or 
justice,  or  the  desire  of  the  magistrate  or  judge  shsU 
require  it,  and  therefore  they  must  equally  be 
entitled  to  be  protected  on  their  way  from  the  cotnt 
to  their  own  homes.    Now  when  we  look  to  the 
authorities,  as  I  have  already  observed,  we  find,  in 
the  case  of  a  party  accused  of  a  crime,  and  pro- 
ceeding to  the  court,  and  remaining  in  court,  as  we& 
as   returning  from  the  court  to  his  own  home, 
whether  for  the  purposes  of  a  trial,  or  for  tbe 
purpose  of   a  preliminary  investigation  before  a 
magistrate,  no  authority,  one  way  or  tbe  otbei^ 
directly  affirming  that  the  privilege  exists.    I  am  ol 
opinion,  now  that  the  question  arises  for  the  first 
time,  that,  not  only  by  analogy  to  the  Law,  supported 
by  numerous  authorities,  which  has  been  long  estalh 
lished  in  this  country,  but  also  upon  principle  and 
upon  the  most  solid  and  all-important  grounds,  and 
the  most  irrefragable  reasons  in  relation  to  the  ad- 
ministration of  justice,  we  must  extend  and  aprif  to 
,  the  case  of  parties  accused  of  a  crimen  and  no  an 
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pat  upon,  or  are  about  to  bo  put  upon,  their  trial,  or 
who  are  called  upon  to  attead  a  preliminary  pro- 
ceeding before  magistrates,  the  same  principle  which 
has  hitherto  been  applied  to  witnesses,  prosecutors, 
and  jurymen,  in  aU  other  cases  civil  and  criminal. 
Bat  we  have  been  pressed  with  the  authority  of  a 
case  that  has  been  decided  in  this  country — and  there 
are  some  decisions  also  upon  the  very  same  point  in 
the  courts  in  Ireland,  and  which,  no  doubt,  di£fer 
from  the  high  authority  of  Lord  Campbell  and  the 
Court  of  Queen's  Bench,— that  where  a  man  has 
been  tried  for  an  offence  and  acquitted,  the  privilege 
from  arrest  upon  ciril  process,  if  he  possessed  it 
before,  ceases  as  soon  as  the  decision  is  pronounced, 
and  if  he  thinks  fit  to  remain  in  court,  or  whether 
he  should  proceed  from  the  court  towards  his  own 
home,  if  the  proceedings  are  at  an  end  and  he  is 
discharged,  he  may  be  arrested  immediately  after- 
wards, or  on  his  way  from  the  court  to  his  own 
home.  Such  are  the  decisions,  and  there  are  more 
than  one,  and  on  high  authority  in  this  country. 
On  the  other  hand,  in  a  case  which  we  find  reported 
hi  various  reports  in  the  courts  in  Ireland,  the  very 
contrary  has  been  held,  and  it  has  there  been  deter- 
mined not  only  that  a  man  is  privileged  from  arrest 
on  civil  process  on  his  way  to  the  court,  and  while 
be  remains  in  the  court  for  the  purpose  of  taking  his 
trial,  but  that  he  is  entitled  to  that  privilege 
when  he  has  been  tried  for  an  offence  on  a 
criminal  charge  and  has  been  acquitted,  while 
he  is  on  his  way  from  the  court  to  bis  own 
home.  It  is  unnecessary  for  us  to  pronounce 
any  opinion  as  to  whether  the  decisions  by  the 
courts  in  Ireland,  or  the  decisions  of  the  courts  in 
£ngland,  ore  more  in  conformity  with  the  princi- 
ples of  the  law  of  this  country.  We  are  not  called 
upon  to  decide  that  question.  This  is  not  the  case 
of  a  man  having  been  acquitted  on  a  criminal 
charge,  and  when  the  proceeding  therefore  is  at  an 
end ;  but  it  is  the  case  of  a  person  under  a  criminal 
charge  or  investigation,  proceeding  before  a  magis- 
trate or  a  court  of  law,  and  which,  with  all  the 
forms  of  law,  has  commenced  and  is  still  continu- 
ing, and  which  is  consequently  undetermined,  and 
only  postponed  to  a  future  day,  on  which  future 
day  he  would  be  bound  to  attend.  I  am  of  opinion 
that  a  person  so  circumstanced  is  privileged  from 
arxest  under  civil  process  on  his  way  from  the  court, 
in  which  the  magistrate  presides,  before  whom  the 
preliminary  investigation  or  examination  is  being 
conducted ;  that  he  is  pririleged  while  he  remains 
for  the  purpose  of  meeting  the  charge  in  the  court 
before  the  magistrate ;  and  that  that  privilege  con- 
tinues until  he  shall  have  returned  from  the  court, 
there  being  no  unnecessanr  delajr  in  his  so  going  to 
hiB  own  home.  Under  uose  circumstances,  and 
without  therefore  disputing  or  interfering  with  any 
decision  whatever  of  any  court  of  law  in  England 
or  in  Ireland,  I  am  of  opinion  in  this  case  that  the 
defendant  Benjamin  is  entitled  to  the  privilege 
which  he  claims,  and  that  the  rule  for  his  discharge 
from  the  arrest  in  question  must  be  made  absolute. 

Chawnell,  B.— I  am  of  opinion  that  the  rule  moved 
for  in  this  case,  to  discharge  the  defendant  from 
custody,  should  be  made  alwolute.  It  was  not  so 
much  contended,  in  the  course  of  the  argument 
against  the  rule,  that  a  privilege  did  not  exist  in 
reference  to  criminal  proceedings,  as  that,  though 
there  might  be  protection  claimed  and  the  same 
pririlMe  allowed  in  criminal  proceedings  as  in  the 
case  of  civil  proceedings,  it  did  not  apply  to  the 


party  accused;  it  applied  only  to  witnesses,  or  to  a 
person  in  a  similar  situation  to  a  witness,  or  to  a 
prosecutor,  or  a  juror.  I  agree  in  thinking  that 
there  is  no  direct  aathori^  on  this  point.  The  two 
cases  which  most  neariy  approach  this  are  the  case 
of  CaBoMs  T.  Shmrjf,  in  the  Irish  Beports,  which  has 


been  referred  to  at  the  bar,  and  the  case  of  Hare  v. 
Hyde  (ubi  supra)  in  the  Court  of  Queen's  Bench 
in  which  Lord  Campbell  pronounced  a  decision 
opposed  to  that  case  in  the  Irish  Reports,  where  the 
objection  had  been  founded  principally  on  the 
practice  which  prevailed  in  this  country.  But  I 
agree  also  with  my  Lord  in  thinking  that  it  is 
unnecessary  for  us  now  to  say  which  of  those 
two  decisions  is  right,  because  the  present  case  is 
not  identical  with  either  of  them.  We  have,  there- 
fore, to  see  how  the  case  stands  on  principle.  Now 
in  the  case  of  Montague  v.  Harrison  {ubi  supra),  Mr. 
Justice  Willes  appears  to  have  laid  down  a  sound 
rule  as  to  the  matter  in  question,  when  he  says, 
*'  The  principle  on  which  the  privilege  now  in 
question  rests  is  this,  that  a  suitor  who  has 
obtained  a  judgment  in  a  civil  action,  cannot 
use  the  process  of  the  court  for  the  purpose 
of  withdrawing  from  another  court  a  witness 
or  other  person  without  whose  presence  full 
justice  cannot  be  done."  There  the  learned  judge 
is  putting  the  case  of  process  upon  a  judgment,  and 
there  can  be  no  real  distinction  between  mesne  pro- 
cess and  process  upon  a  judgment ;  the  principle 
which  applies  to  one  must  govern  the  other ;  and 
though  his  Lordship  says  ^  for  the  purpose  of  with- 
drawing from  the  court  a  witness, '  he  goes  on  to 
say,  "  or  any  other  person  without  whose  presence  fuSL 
justice  cannot  be  d<oii«."  Now  here  it  is  true  that  the 
party  was  not  in  the  situation  of  a  witness  called 
upon  to  give  evidence,  but  he  was  entitled  to  have 
witnesses  called  on  his  behalf,  and  the  very  remand 
is  allowed  him  in  order  to  afford  him  an  oppor- 
tunity of  producing  witnesses.  I  think,  therefore, 
that  the  case  comes  within  the  principle  of  **  other 
person  without  whose  presence  full  justice  cannot 
be  dune."  I  cannot  conceive  myself  a  case  in  which 
it  could  be  more  strongly  urged  that  **  justice  could 
not  be  done"  without  the  presence  of  some  particular 
person  than  in  the  case  of  a  man  with  a  criminal 
charge  against  him,  and  whose  guilt  or  innocence 
must  depend  on  the  evidence  offered  against  him 
and  that  offered  for  him,  and  the  remand  being 
made,  as  I  have  said,  for  the  very  purpose  of 
enabling  him  to  offer  evidence  in  answer  to  the 
charge.  I  think,  therefore,  that  not  only  the 
principle  enunciated  by  Mr.  Justice  Willes  is  the 
correct  principle,  but  that  it  is  really  applicable  to 
this  very  case,  and  therefore  should  govern  it.  I 
may  observe  that  we  are,  to  a  certain  extent,  ren- 
dering complete  the  analogy  between  proceedings  in 
a  civil  case  and  proceedings  in  a  criminal  case, 
because  it  is  not  disputed  that  a  party  in  a  civil 
case,  though  not  a  witness,  may  claim  his  privilege 
of  going  to  and  returning  from  court.  I  am,  there- 
fore, of  opinion  that  this  rule  for  the  defendant 
Benjamin's  discharge  from  custody  should  be  made 
absolute. 

PiooTT,  B.— I  agree  with  the  opinion  that  has 
been  expressed  by  the  Lord  Chief  Baron  and  my 
Brother  Channell,  in  this  case.  It  is  certainly  very 
strange  that  there  should  be  no  authority  in  the 
books  on  the  subject;  but  it  may,  perhaps,  be 
accounted  for  by  the  fact  that  the  system  of  bailing 
all,  or  almost  all,  prisoners  did  not  exist  until  very 
recently,  and  more  especially  the  practice  of  letting 
them  go  on  bail  when  under  remand,  which  would 
be  during  the  process  of  an  inquiry  into  the 
felony  with  which  they  are  charged.  That  may  be 
the  reason  why  there  is  no  authority  in  the  books, 
one  way  or  the  other,  on  a  case  precisely  like  the 
present.  Therefore,  we  have  to  decide  this  case 
upon  principle,  and  it  seems  to  me  that  the  principle 
of  the  case  alluded  to  in  Afontague  r.  Harrison 
equally  applies  here.  It  would  be  a  venr  great 
inconsistency  in  the  law,  if,  on  the  qua  %a:^^SX  . 
bound  a  mm.  nixii  %>ax«\\<»  asA  ^on^te  V^  ^^"^ 
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recognisances  to  appear  before  a  magistrate,  and  on 
the  other  allowed  a  sheriff  to  take  him  on  cIyU 
process  and  conrey  him  against  his  will  in  an 
opposite  direction.  It  seems  to  me,  therefore,  that 
the  reason  why  the  privilege  should  be  accorded 
applies  fully  to  a  case  like  the  present,  which  is 
distinguishable  from  the  case  in  the  Queen's  Bench, 
which  has  been  so  fully  referred  to  at  the  bar  and 
by  my  Lord.  I  think,  therefore,  that  the  defendant 
Bienjamin  is  entitled  to  tbe  pririlege  which  had 
been  claimed  on  his  behalf,  and  that  the  rule  for  his 
discharge  from  custody  should  be  made  absolute. 

Cleasbt,  B. — ^I  agree  entirely  in  the  conclusion 
which  the  court  has  arrived  at.  This  docs  not 
appear  to  me  to  be  a  question  of  practice,  it  is 
rather  a  question  of  principle.  It  has  nothing  to  do 
with  the  forms  of  procedure  and  the  remedies  which 
people  have,  but  it  relates  to  the  administration  of 
justice  generally;  and  that  being  so,  I  certainly 
should  be  surprised  to  find  that,  governed  as  they 
arc  by  the  same  principles  entirely,  there  should  be 
a  difference  in  the  practice  of  the  courts  in  Ireland 
and  in  this  country.  We  cannot,  however,  enter 
into  the  consideration  of  that  question,  although, 
perhaps,  if  the  cases  were  thoroughly  examined,  it 
might  appear  that  that  difference  does  not  really 
exist.  It  would  take  some  time  to  establish  that, 
but  I  have  seen  enough  of  the  cases  to  satisfy 
myself  that  it  might  appear  that  the  difference  did 
not  exist.  Now  I  say  thiiB  is  a  question  of  principle 
which  relates  to  the  administration  of  justice  gene- 
rally; and,  although  it  appears  to  be,  and  some- 
times is  called,  the  privilege  of  the  witness,  in  reality 
it  is  not  his  privilege  personally,  but  it  is  a  privilege 
because  he  is  himself  concerned  at  that  time  in  the 
administration  of  justice.  I  quite  subscribe  in  that 
sense  to  what  is  said  by  Mr.  Justice  Williams  in  the 
case  of  Montague  v.  Harriton  (ubi  sup,),  in  which  he 
closes  his  judgment  by  saying  that  *'  the  privilege 
is  not  of  the  witness  but  of  the  court,  for  the  pur- 
pose of  insuring  the  due  administration  of  justice." 
Now  that  being  the  principle,  that  the  process  of  a 
court  of  justice,  for  the  purpose  of  enforcing  a  judg- 
ment, is  not  to  operate  as  an  obstruction  to  the 
administration  of  justice  in  another  court,  we  have 
only  to  apply  that  principle  to  this  case,  and  I  think 
that  the  conclusion  which  we  must  arrive  at  is  per- 
fectly obvious.  In  the  ordinary  course  of  the  admi- 
nistration of  j  ustice  in  the  police  court,  which  we  know 
is  one  which  is  governed  by  the  privilege  accorded  by 
the  police  magistrate,  a  person  is  let  out  to  go  where 
he  likes  upon  baiL  It  is  true  that  in  one  sense  he 
is  said  to  be  in  the  custody  of  the  bail ;  but  that 
only  means  that  they  are  responsible  for  his  appear- 
ance. It  is  for  him  af terwanis  (and  he  is  perfectly 
master  of  his  own  actions)  to  determine  whether  he 
will  or  will  not  make  his  appearance  and  take  the 
part  that  is  required  of  him  in  the  administration 
of  justice.  That  being  so,  it  is  essentially  the 
object,  under  this  protection  that  is  accorded  to  all 
persons  who  are  required  to  take  part  in  the  course 
of  the  administration  of  justice,  that  they  should 
feel  that,  in  going  thither  and  in  returning  thence, 
they  will  not  be  molested  by  the  process  of  any  civil 
coiurt.  Is  that  conclusion,  which  is  obviously  ap- 
plicable to  the  present  case,  and  leaves  no  doubt 
as  to  what  we  ought  to  do  in  it,  at  all  at  variance 
with  anv  decision  that  has  been  arrived  at  by  the 
courts  of  this  country  ?  Certainly  not.  I  was  very 
anzious  to  see  the  case  of  Hare  v.  H^  in  the 
Queen's  Bench,  which  has  been  referred  to  in  argu- 
manty  to  see  whether  the  person  who  was  arrested, 
and  whom  the  court  refused  to  discharge,  had  gone 
there  as  a  witness  or  as  a  party  accused  himself,  in 
obedienoe  to  the  process  of  the  court.  It  seems 
thmt  that  wu  not  the  case.  There  was  no  neces- 
AfO^whalenr io octrad the pcotectiou to  Yiim.   H« 


had  been  aprehended  and  taken  there  to  be  tried. 
After  his  trial  and  acquittal,  justice  having  nothing 
more    to   do  with  him,  he  was  discharged.    The 
administration  of  justice  was  no  more  interested 
in  his  appearance.    The  court  decided  that  he  had 
no  privilege,  and  why  should  he  have  if  he  had  no 
privilege  in  going  ?    He  had  never  been  in  the  posi- 
tion of  exercising  any  option  whether  he  would  go 
or  not,  therefore  he  was  not  at  all  in  the  position 
of  a  person  in  whose  behalf  it  was  necessary  to 
interpose  this  privilege.    Now  not  going  throu^ 
them  at  all  in  detail,  but  referring  to  tbk  cases  in 
the  Irish  courts,  those  referred  to  present  a  veiy 
different  state  of  facts— a  state  of  facts  more  re- 
sembling the  state  of  facts  in  this  case,  but  still  not 
the  same  because  there  is  an  obvious  distinction 
between  a  person  being  under  recognisances  to  be 
tried,  and  going  in  pursuance  of  these  recognisancn^ 
to  be  tried,  where  it  is  a  case  of  his  own  option, 
whether  he  will  go  or  not,  and  afterwards  being 
acquitted,  and  the  case  of  a  person  apprehended 
under  a  charge  of  felony,  and  tried  and  then  dii- 
charged.    Now,  for  instance,  there  is  the  case,  thst 
was  referred  to  yesterday,  of  Ckdhns  t.  Sherrf,  ia 
Alcock  and  Napier's  Reports,  where  a  party  who  s^ 
tended  under  a  recognisance  to  answer  a  criminal 
charge  and  was  acquitted  and  discharged,  was  hdd 
to  be  privileged  from  anrest  whilst  going  to  sod 
returning  from  the  court  where  he  was  bound  to 
attend.    Now  if  we  examine  all  the  cases  in  the 
Irish  courts,  I  doubt  very  much  whether  we  shsQ 
find  one  in  which  a  man  was  apprehended  and  tried 
and  acquitted,  where  the  court  granted  him  protec- 
tion.   This  case  is  not  the  same  as  the  case  in  the 
Irish  courts;   it  is  a  much  stronger  case  for  dis- 
charging him,  and  the  question  comes  whether  we 
should  act  on  that  or  not.    All  I  can  say  is,  thst  ia 
that  case    before   Lord   Campbell,  or  before  tbe 
Queen's  Bench,  the  man  had  been  apprehended  sad 
tried  for  felony,  and  the  dedsisn  turns  very  msch 
upon  that.     I  am  clearly  of  opinion,  therefore^  that 
the  attendance  of  this  defendant  ought  to  be  pnh 
tected,  because  it  was  for  him  to  decide  whether  he 
would  go  or  not,  and  it  would  clearly  interfere  with 
the  administration  of  justice  if  he  were  not  in- 
tected. 

Ebllt,  C.  B.  :  This  is  an  entirely  new  and  ivf 
important  case,  and  both  parties  were  fully  justified 
in  coming  to  the  court.    There  must  be  no  oosIl 

Rule  absolute  for  the  discharye  of  dke  drfeudai 
from  custodjf^ 

Attorneys  for  the  plaintiff  2*orr,  Jammag^  sid 
Tagart^  38,  Bedford-row,  Holbom,  W.  C. 

Attorney  for  the  defendant,  Benjamin,  7*.  IT. 
Payne,  49,  Bedford-row,  Holborn,  W.C. 
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Beported  bj  F.  O.  Canxr,  Esq.,  BaRSst«r«t-LiV. 

WALLINGFORD  ELECTION  PETITIOH. 
Fe6.2,d,4,5,CDKl6,18e9. 
(Before  Blackbubv,  J.) 
Treaiimg  —  PvMie-homae  soorss  —  QftaaOitg  —  CmftgH 


Having  soortM  at  pMtC'kmMt  nssumli  to 

A  candidate  brought  dova  kU  rirtitifrn  crnaf,  meweisf 
the  agenVs  clerks,  and  aeoaxU  of  Hm  ntpmd^A 
personal  friends,  who  livod  extran^amt^  at  m  ^"Mv- 
AoMse,  at  the  retpondauts  expemm  : 

Held  to  be  a  dangenms  praeiieo,  ami  Ita  kadas^  9f 
suehpersons  been  rolers,  if  waui  kava 
iaerc%  a  cbnk  for  bribery* 


MAQISTBATES'  CASES. 


and  lAtir  eiai$. 

2Se  51'Finj  of  a  tmaS  guantlty  0/  beer  or  alJur  re/reih- 
txenl  iBilh  a  eomqil  intention  will  avoid  an  electiim  ; 
but  the  fact  that  tarh  intention  existed  miut  be  dear, 
and  in  amaidering  ichtther  thit  fact  has  been  ealab- 
lisAed,  regard  must  be  had  to  the  extent  0/  thetupp'i/. 

Wiere  nteat  and  drink  an  given  arnty  for  ike  purpose 
of  jToiiuw  popidaritg,    and   thtrebg  to   affect    tht 
tleetien,  t&U  it  evidmea  of  cornet  motioeM, 
Seat*  VOtat  vent  the  dag  before  the  polling  to  tie  house 
of  an  agait  of  the  reepondent  to  oifoiR 


jd  them  to  pass  the  night  in  the  hlcAen, 

tad  hit  unft  and  daughter  supplied  than  mA  a  small 
gnaatitv  of  beer  and  tobacco,  and  the  next  morning 
gvrva  them  a  breakfast.  During  the  enening  lie 
rt^tomknt  entered  tie  kitchen  and  stimbUdoeer  than, 
a*  they  laviuleep,  b»t  told  them  not  to  disturb  them- 
w/ro.     ftqr  had  all  prtoioials  promised  to  vole  for 


SeU,  not  to  be  treating  untiia  the  meaning  of  the  statute. 
The  re^xmdent  went  to  hok  at  some  workmen  to  tee 

how  they  were  getting  on,  and,  arithout  knowing  tiem 

to  be  votert,  gaee  than  three  shillings : 

Seld,  that  tUs  not  not  a  cormpl  pagmtnt. 
nU  mfc  as  te  agency  laid  (hvin  hy  Martin,  B.,  in  the 
Norwich  ptiition,  ante  p.  616,  aproned. 

Cirenatanatof  treating  at  piiblii>AoKses  suffiaent,  if 
done  by  permittion  of  lit  rt^mndent  or  his  agent,  to 
avoid  tie  eleaion. 

The  petition  in  thii  cue  conUined  the  onlinarj 
allegattoas,  but  the  only  one  which  proved  impor- 
tent  wu  that  of  tteatiag. 

Poland,  Merewethtr,  and  CassweU  tot  the  pelitioaer. 


The  principal  evidence  of  treating  wu  riven  by 
Meahac  8<ramiiig,  who  wa*  corroborated.  The  Mr. 
I>eBOon  referred  to  wat  ao  admitted  agent  ot  the 
nspondent.    Siradling  laid:— 

The  night  tHfon  ths  sleotlon  tm  want  to  Hr.  Dmooh'i 
to  bA  Ub  alKnt  th*  arruiinsadt  for  votliis  on  tha  lollini. 
inwOtr.  Haiwraaamirt^bathaooBUBA-^UamBa, 
nnthai  oonld  Iw  rauatalMr  tlM  tima.  Otiun  waat  with 
him  THwafl  ClMAe,_Qtriaar,  Warwick,  8taal,  Sadlar,  asd 

■ "  ■     IBB.     Thar  all  Hvad  in  the  aao*  loeaUtr— 

I,  Kna  Moontaln.    Tba*  mM  in  tha  atreat, 

— haD  ther  toDDd  that  Mr. 

—  '—  '^B  kitehwi,  iriiBte 


l«  tbCTatuedasdl 
cold  BaU  and  ban  I  a  nmat  of  Kr.  Deaooa'a  1 
vaM;  ha  did  not  kmiwUaDMU*.  Soma  toh«.„  .._ 
on  tha  tM»,  ha  ooold  not  hj  by  whoa.  Plpea  ai 
wononfaeUilBwliaB  tharwort  into  thaUtahaa.  _ 
DaaooB  «Maa  to  than  to  tha  Utchan,  bat  ha  oonld  mi  au 
whn*  ItaM  it  waa,  lor  ha  waa  adaan.  Ha  waa  told  bv  ona 
o<  Ua  nataa  that  ha  oaoM  in  and  alap  Hr.  Stanlar  Vi&an, 
bntba  did  not  *ae  than.  Wltaaaa  want  adaap  on  tha  Boor 
In  tha  Ut^u  all  night. 


aalntba  night  ai 
to  do  hla  hocaea,  tHi  m 
ad  bnaktaat  thaia— taa< 
BD  and  d^t  la  a  eloaa  a 


Miaaania  ni^   TOg^ 

■Bd  pair.    IhB  oBiriaga  1. ^.  __  „  _  _^ 

raad/totakatbamtoBrliilitwaUtopaU.  SixcfUu 
taMA,  Oaidns  ontdda.  Kr.  Daaoon  at  I7  tta 
OndDar.  HadUnotamohaontbawHtothap^, 
thy  got  to  tha  plaoaot_polltaf  aarallp^lad  for. 


otpoUtaf  aayallpidlad  fOrVkikna 

"Hmr  had  aonaaiwto  drink  at 

baaiAcm  kai>t  by  WilUam^Uta.  Thar 
two  bafiraoi  tbam.  l£t.  Damn  waa 
woaaiAn  th^hadlt  KtAodr  fold  lor 
■  waa  pnaaat.  Ha  did  not  ]»  w  It,  noa 
4  tha  otbata  do  ao.    Whao^n  Wt  tla 


,    Ha  knew  Mm  befoit 


Ha  Uunglit  Mr.  ]>a*oan  w 

-'-n.    Thar  merelj  went  to  1 

:  about  the  polling.     Be  we 


Crosa-examined  hy  Saltantine,  Serjt.  :■ 


Be  went  to  Mr. 


ITBT  Toted.  I  cu 
LOCO  la  the  kitcen. 
uit,  for  thi 


to  the  Mtehai  "it'i»T"e^di(Honit  fo 


this  Hr.  Tiokan  tad 
at  home.  Thta  waa 
inoC  Of  who  brought 


jTlage  to  gat 


With  refereDce  to  tliit  matter  Ballaniint,  Sent* 
inlormed  the  court  that  Mr.  Deacon,  waa  a  higU]' 
respectable  gentleman,  and  had  been  for  aome  for^ 
years  a  confidential  clerk  to  n  solicitor*'  firm  la  tna 
place,  and  was  thoronghly  well  known.  The  poorer 
classes  bad  always  found  in  him  »  ttiend,  and 
wbenever  any  Msistanee  wm  needed,  which  ahonld 
scarcely  And  its  way  Into  a  •olicitor's  books,  he  had 
given  it,  and  his  name  was  regarded  with  the  atmoat 
possible  respect.  And  there  was  no  donbC  whatever 
that  from  that  very  tnfloence  he  was  conddered  ft 
person  of  great  valne  in  relation  to  Uie  election. 
These  persona,  two  of  whom  were  tenants  of  Hr. 
Deacon  s,  bad  been  eanvassed  npon  a  formtf 
occasion.  They  were  ptnons  of  the  humUest 
possible  walk  of  life,  and  parsons  no  donbt  upon 
whom  influence  might  be  used.  Mr.  Deacon  wag 
not  at  home  on  the  night  they  went  to  hit  hoow. 
They  met  the  servant,  and  it  having  been  arrangod 
that  they  should  go  to  the  poll  tha  foUowhig 
morning,  it  was  proposed  by  them,  and  the  servant 
made  no  objection,  that  they  should  take  np  their 
abode  in  the  house  during  the  night.  The  ladies  of 
the  boose,  Mrs.  Deacon  and  her  daagbter,  were  at- 
home,  and  it  was  by  the  order  of  Mn.  Deacon  that 
•omethiog  was  given  to  them  in  the  kitchen  befom 
retiring  to  rest,  and  breakfaat  in  the  morning, 

AiAiiifisc,  SerjL,  in  opening  the  defence,  ezprewed 
his  con&dence  that  his  Lordship  would  not  consider 
the  entertainment  of  the  "  Seven  Sleepers"  treat- 
ing. [Bi>CEBijsH,J.— t  qnite  agree  with  other 
jDdgei  who  have  said  that  if  a  tingle  tbimblefnl 
of  liijuor  1)  glvcQ  for  the  purpose  of  comiptinK  a 
voter  the  election  is  nnll  and  void.  The  quesUon 
as  regards  these  men  is  whether  they  were  given 
provisions  in  the  kitchen  with  a  corrupt  {nten^oii.J 
I  fully  concur  with  your  Lordship's  view  upon  tha 
subject.  Hy  reason  for  dealing  with  this  case  by 
Itself  it  that  the  drcnmstancea  surrounding  it  stood 
alone^  Tfaey  are  different  to  any  other  circnm- 
stancet  alleged,  and  I  cannot  help  thinking  that  Hr. 
Deacon,  altbongh  an  agent  to  Mr.  Vtckers,  had  do 
reapuBsibility  in  the  matter,  and  the  real  quetUon 
which  brings  me  to  an  important  matter  in  tUg 
case  is  whether  there  Is  such  an  amount  of  treating 
within  the  terms  of  the  Act  of  Faiitament  a*  to 
satisfy  your  Lordship  it  bat  carried  the  election.' 
There  are  two  sections  of  the  Act  of  Parliament,  to 
which  I  wish  to  call  your  attention,  the  4th  and  the 
23rd.  I  have  looked  at  the  SSrd  section  with  a  great 
deal  of  care,  and  drawn  from  it  my  canclusioni.  It 
deelarea  that  to  give  or  cause  to  be  given  on  the 
day  of  nomuiation  any  meat  or  drink,  or  enters 
tainment,  to  a  voter,  &c  I  apprehend  the  meaning 
of  that  U  to  prerant  the  giving  of  any  provjtion 
or  entertainment  to  a  voter  on  acconnt  of  any 
trouble  he  might  have  been  pat  to  in  neiai- 
ing  hit  vote.  A  penalt;y  of  only  40i.  it  atCadied 
to  the  offence  in  question,  and  it  does  not  in- 
validate an  election.  At  the  same  time  it  erestet  a 
partlenlar  oSenoe,  and  it  not  a  bad  Illustration  of 
the  mode  In  which  aeetion  4  Is  to  be  dealt  with,  I 
have  hardly  more  to  do  than  Vi  tiifRilt.  -w^lB^.  '^<^ 
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two  parts  of  that  section.  It  iiras  contended  at 
Bradford  bj  Baron  Martin,  that  corruption  was 
something  more  than  wilful,  but  that  I  apprehend 
can  hardly  be  supported.  Then  come  the  words 
after — providing  meat  and  so  forth  in  order  to  be 
elected,  or  for  being  elected,  or  for  the  purpose  of 
corruptly  influencing  such  person.  [Blackburn,  J. 
— It  is  necessary  to  prove  that  there  was  a  corrupt 
intention.  If  entertainment  is  g^ven  to  such  an 
extent  as  to  rrove  that  it  was  given  in  order  to  in- 
fluence the  election,  then  it  would  be  treating,  and 
would  come  within  the  statute.]  I  quite  agree  with  ' 
your  Lordship's  views.  I  shall  first  of  ^  consider  a 
tingle  case,  and  I  think  it  is  a  fair  mode  of  dealing 
wiu  the  subject  Suppose,  for  instance,  a  man 
said  to  a  voter,  **  If  you  vote  for  me  here  is  a  glass 
of  wine  for  you."  That  would  come  within  the 
words  and  meaning  of  the  section.  I  perfectly 
agree  with  ^our  Lordship  that  an  act  of  this  sort 
would  constitute  a  bribe,  because  there  may  be  a 
small  as  well  as  a  large  bribe.  With  regard  to  what 
has  been  called  general  treating,  I  venture  to  think 
that  the  legal  mode  of  dealing  with  it  is  this :  Every 
man  is  responsible  for  the  natural  consequences  of 
his  own  acts,  or  that  which  his  own  acts  are  likely  to 
create,  and  therefore  if  he  sanctions  a  hage  amount 
of  general  treating,  inasmuch  as  the  common  elBFect 
of  that  would  be  to  influence  the  election,  he  is 
re^ansible,  although  he  does  not  intend  it  should 
have  that  effect.  If  I  have  arrived  at  the  right  con- 
dusion,  the  ground  is  clear  for  the  discussion  of 
this  subject.  One  further  remark  is  necessary  as 
regards  agency.  [Blackburn,  J.— As  regards 
agencpr  it  has  been  clearly  laid  down  that  an  elec- 
tion is  void  where  an  agent,  even  contrary  to  the 
wish  of  his  employer,  has  been  guilty  of  a  corrupt 
act,  provided  such  an  act  was  sufficiently  connected 
wiUi  his  agency  as  to  render  the  member  answer- 
able.] 

Mr.  Vickers,  the  respondent,  denied,  in  the  most 
explicit  way,  that  ho  had  sanctioned  or  was  aware 
of  any  corrupt  act  having  been  committed  on  his 
behalf  in  connection  with  the  election.  In  his  re- 
examination he  said  he  recollected  having  given  Ss. 
to  a  man  who  was  probably  a  witness  nam^  Kemp. 
He  was  told  that  the  men  with  whom  Kemp  was 
were  not  voters,  and  he  put  his  liand  into  his  pocket 
and  handed  them  the  amount  named  to  get  some- 
thing, as  it  was  a  cold  morning,  and  they  asked  him 
to  treat  them.  The  giving  that  ^  had  nothing 
whatever  to  do  with  the  election. 

Mr.  Child,  of  the  firm  of  Child  and  Son,  Victoria- 
street,  Westminster,  corroborated  the  evidence  of 
Mr.  Vickers  as  to  his  having  given  strict  instruc- 
tions that  the  canvass  on  his  behslf  should  be  con- 
ducted on  principles  of  entire  purity.  lie  added 
that  he  had  warned  the  landlords  of  the  George  and 
the  Town  Arms  Inns  against  giving  away  beer 
or  anything  else  on  Mr.  Vickers's  account,  and  that 
the  landlord  of  the  Crown  and  other  public-houses 
at  Benson  had  received  similar  warning. 

Mr.Dodd  said  that  he  had  been  on  several  occasions 
called  upon  to  give  beer  away,  but  that  he  invariably 
declined  to  do  so.  He  pointed  out  in  more  than  one 
instance  to  the  landlords  of  public-houses  that  if 
they  did  supply  beer  gratis  to  people  they  must  not 
expect  to  be  paid  for  it  by  Mr.  Vickers. 

Mr.  Deacon,  in  reference  to  the  case  of  the  seven 
voters  said  there  was  not  the  slightest  necessity  for 
trying  to  influence  them  in  any  way,  because  they 
had  all  along  before  promised  to  vote  for  Mr.  Vickers. 

The  pubUc-housc  treating  by  partisans  is  suffi- 
ciently dealt  with  in  the  judgment. 

Blackburn,  J.,  passing  over  the  allegation  of 
briber^',    said    that    the    important   question    was 
whether  there  was  sufficient  proof  of  treating,  and 
to  had  expcrieDced  great  difficulty  in  couavOietuv^ 


this  point.  It  was  not  a  case  in  which  there  could 
be  any  doubt,  nor  was  it  a  case  in  which  there  wa» 
no  evidence.  There  was  evidence  to  be  serioutlr 
considered,  but  was  there  sufficient  to  void  the 
election  ?  Was  the  meat  or  drink  given  away  fur 
the  purpose  of  producing  an  effect  upon  the  electon  ? 
He  thought  that  where  the  intention  was  to  gain 
popularity,  and  thereby  affect  the  election,  then 
there  was  evidence  of  corrupt  motives.  Bnt  when 
one  came  to  look  at  the  question  of  intention,  it  va* 
necessary  to  consider  the  amount  and  quantity  of 
drink  or  provision.  It  was  true  that  the  statute  did 
not  make  allowance  for  qnanti^.  The  smalleit 
quantity  of  drink^and  Justice  Willes  had  said  that 
a  single  thimbleful  of  drink— giren  away  with  a 
corrupt  intention,  was  sufficient  to  avoid  the  electioo. 
bnt  when  the  question  was  considered  as  a  matter  of 
fact  as  to  whether  the  intention  existed,  it  was 
necessary  to  consider  to  what  extent  it  was  done. 
He  agreed  that  the  mere  giving  of  a  thimblefol  of 
drink  for  the  purpose  of  influencing  the  election  wai 
an  infringement  of  the  statute,  but  the  question  u 
to  whether  it  was  given  for  the  puxxx»e  of  infla- 
encing  the  election  ought  to  be  clear,  and  thegroood 
on  whic^  he  had  based  his  consideration  was  as  to 
the  quantity  of  liquor  distributed.  Mr.  Merewetfaer 
had  said  a  good  deal  about  the  seven  men.  These 
men,  it  had  been  arranged,  were  to  go  to  poll  early 
on  the  morning  of  the  election.  They  reached 
Mr.  Deacon*s  house  the  night  before,  and  the  servants 
consented  to  their  staying  all  night  in  the  kitcbea. 
Whilst  they  were  there  Mrs.  Deacon  supplied  them 
with  pipes  and  tobacco  and  a  small  qnanti^  of 
drink,  and  the  next  morning  gave  them  a  faicak- 
fast.  Mr.  Vickers  went  into  the  kitchen  sad 
stumbled  over  the  men,  who  were  asleep  there, 
and  remarked  that  thev  need  not  disturb  them- 
selves. Mr.  Merewether  was  quite  correct  in 
saying  that  this  entertainment  was  given  to  tbeae 
seven  men  because  they  were  about  to  vote 
at  the  election.  He  could  not  suppose  that  these 
seven  men  would  have  been  invited  to  sit  in  the 
kitchen  had  they  intended  to  vote  for  the  oppoaiie 
side,  but  considering  the  degree  and  manner  in 
which  it  was  done,  he  could  not  draw  the  condosioa 
that  this  was  an  act  of  treating  within  the  meaoini: 
of  the  statute.  The  same  sort  of  remarks  wonld 
apply  to  the  3s.  which  had  been  given  by  3ir. 
Vickers  to  the  workmen.  It  appeared  that  he  onlj 
went  to  the  place  where  the  men  were  at  work  to 
see  how  they  were  getting  on.  But  then  came  whit 
was  much  more  important  in  this  case — What  vtf 
the  extent  of  the  treating  in  the  public-hoafei  ? 
On  that  he  had  considerable  difficulty  and  hesiti- 
tion.  The  manner  in  which  the  evidence  was 
adduced  made  it  a  very  difficult  matter  to  decide 
on  this  question.  He  thought  upon  the  evidence 
brought  forward  by  the  petitioner,  there  was  qnitt 
sufficient  to  void  the  election  had  it  not  been  con- 
tradicted. At  the  White  Hart,  Benson,  there  wss 
sufficient  drink  given  away  to  justify  him  in 
coining  to  the  conclusion  that  those  who  gave  it 
away  thought  to  obtain  popularity  in  the  villa^, 
and  there  was  some  evidence,  though  much  slighter, 
of  beer  being  given  away  at  the  Star.  There  was 
distinct  evidence  of  beer  being  given  away  at  the 
Horse  and  Harrow  and  at  the  Sweet  Hume,  and 
also  that  people  went  to  these  houses  expecting 
liquor  would  be  given  them.  It  certainly  did 
seem  to  him  that  drink  had  been  given  away  st 
Benson  to  such  an  extent  that  if  given  Iff  the 
respondent's  or  his  agent's  permission  it  would  have 
been  sufficient  to  nullify  the  election.  The  White 
Hart  was  the  house  where  Mr.  Vickers  had  a 
committee-room.  The  White  Hart  wa%  it  a|]peared. 
kept  by  a  man  named  Dearlore,  and  a  lump  asm  of 
20A  ISi*.  was  paid  to  him.  Dearlore  was  cslkd  as  a 
\  it'\Xn&Aa,  1CGL^i  leemod  to  endeavour  to  keep  baek  the 
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Doabtless  upon  this  it  appeared  that  be 

•omethin^,  and  the  account  looked  as  if  it 

een  passed  simply  because  it  was  sent  in. 

he  account  Dearlore  sent  in  contained  charges 

er  given  away  to  the  extent  the  evidence 

d,  he  should  certainly  have  thought  it 
ent  to  prove  treating.  Then  in  the  town 
allingford,  evidence  was  given  respecting 
yexDg  distributed  at  the  Town  Arms,  but  it 
ery  slight  and  not  reliable.  At  the  George 
8  shown  that  a  lunch  was  laid  out  costing 
is.y  of  which  it  was  clear  many  voters 
>k,  although  it  was  said  to  have  been 
ted  for  poll  clerks  and  others  engaged  in 
(lection.  Unquestionably  he  should  have 
ht  this  amounted  to  treating  had  it  not  been 
ictorily  explained.  Mr.  Serjt.  Ballantioe  had 
ailed  Mr.  Vickers  and  his  agents  to  establish 
r  as  possible  that  they  had  discouraged  treat- 
Now,  it  was  positively  sworn  by  the  agents 
hey  took  great  care  to  prevent  treating,  and 
f  it  was  done  they  would  not  pay  for  it.  The 
Belcher,  who  had  been  mentioned  as  treating 
men  to  beer  at  Benson,  had  been  shown  to  be 
«nt  for  the  sitting  member,  and  he  himself 
irom  that  he  gave  away  the  beer  more  for  the 
>f  conviviality  than  for  election  purposes.  He 
ted  that  he  spent  21.  in  beer  as  a  treat  to  the 
ers,  taking  the  money  from  his  own  pocket, 
ever  expecting  to  be  repaid  by  Mr.  Vickers  or 
le  else.  Mr.  Weller,  who  was  in  much  the  same 
on  as  Mr.  Belcher,  though  no  doubt  a  friend  to 
luse  of  Mr.  Vickers,  spent  21,  more  in  drink, 
er  Mr.  Weller  nor  Mr.  Belcher  were  agents  of 
dickers,  and  that  being  so,  that  gentleman 
I  not  be  answerable.  It  had  been  stated  that 
[)earlove  had  been  distinctly  told  not  to 
ice  drink  on  speculation,  and  when  he  sent  in 
ill  for  15/*.  the  agents  of  the  sitting  member 
Ml  to  pay  but  5/.  of  it,  a  sum  which  they 
:ht  reasonable  for  legitimate  purposes.  This 
:ht  the  question  to  a  considerably  difficult 
.  He  should  observe  that  the  large  bill  con- 
d  by  Mr.  Vickers'  agents  at  the  George  was 
nted  for  by  the  fact  that  the  sitting  member 
:ht  down  from  London  Mr.  Child  and  several 
I  clerks,  besides  a  number  of  Mr.  Vickers*s 
Is  who  stopped  there,  although  he  could  not 
observing  that  the  living  they  indulged  in 
t  there  was  somewhat  extravagant.  Had  these 
e  been  voters  it  might  be  open  to  the  suspicion 
t  was  only  a  cloak  for  bribery,  but  they  were 
The  other  case  was  of  a  still  more  serious 

e,  namely,  of   public-houses  supplying  beer 

I  they  never  hoped  to  get  paid  for.  A  man 
t  for  the  petitioner's  case  had  done  this,  and 

II  was  rejected.  Mr.  Newton,  a  large  farmer, 
fifty  or  sixty  of  his  labourers  a  large  quantity 
T,  merely  because  they  were  his  workmen.  In 
ase  Mr.  Vickers's  refusal  to  pay  was  bona  fide. 
,  again,  both  at  the  White  Hart  and  at  the 
n  there  was  an  entire  absence  of  evidence  to 

treating.  It  however  was  really  true  that  the 
g  member  had  imperilled  his  seat,  and  had 
;ht  on  a  petition  in  consequence  of  his  having 
re  at  public-houses.  He  himself  would  have 
d  down  as  a  principle  that  having  a  "  score" 
public-house  amounted  to  treating,  and  as  a 
T  of  prudence  he  would  candidly  advise  all 
x^rs  to  have  no  score  at  all.  Let  the  member 
is  agents  handsomely,  let  them  pay  others,  and 
eryonc  find  himself  in  refreshments.  Then  the 
date's  seat  could  not  be  imperilled.  In  this 
Mr.  Vickers's  seat  was  imperilled  very  con- 
tbly.  But  he  came  to  the  conclusion  that  Mr. 
*n  neither  by  his  own  acts  oor  those  of  his 
s  had  done  anything  in  Uie  shape  of  giving 
leat  and  drink  with  the  intention  of  influ- 


encing the  election.      His   Lordship   accordingly 
declared  that  Mr.  Vickers  was  duly  elected. 

Agents  for  the  petitioner,  Messrs.  Fladgate,  Clarke^ 
and  Finch,  40,  Craven-street,  Strand. 

Agents  for  the  respondent,  Messrs.  Child  and  Som, 
53,  Victoria-street,  Westminster. 


LICHFIELD    ELECTION    PETITION. 

(Before  Willes,  J.) 

Jan.  25,  26,  27,  28,  and  29,  1869. 

Bribery  at  common  law — Treating — Paying  travelling 
expenses  of  person  not  entitled  to  vote — Injiuence^- 
\Vhen    exercise    of    illegal— Suspicion — Injerential 
evidence — Promises. 

In  order  to  prove  treating  it  must  be  shown,  not  only 
that  eating  and  drinking  went  on  during  the  election, 
but  that  it  went  on  under  the  eyes  of  the  candidate^ 
Eating  and  drinking  must  always  go  on  ;  but  it  nmst 
be  shown  that  the  meat  and  drink  were  supplied  at  the 
expense  or  upon  the  credit  of  the  candidate,  either  by 
his  own  authority  or  by  the  authority  of  one  or  more 
of  his  agents. 

Bribery  at  common  law,  equally  as  by  Act  of  Parlia" 
ment,  would  avoid  an  election  wliere  it  took  place.  If 
there  were  general  bribery,  no  matter  from  what  fwsd 
no  matter  frcm  what  person,  and  thouah  the  sittina 
member  might  have  nothing  to  do  with  it,  it  wouul 
defeat  an  election,  because  it  would  show  that  the 
election  was  not  aproceeding  pure  and  free  as  cm  elec^ 
tion  ought  to  be,  but  that  it  was  vitiated  and  corrupted 
by  an  influence  which,  no  matter  from  what  quarter  it 
came,  had  avoided  the  return  and  shown  it  to  be 
tJtortive,  u 

If,  however,  the  bribery  be  sliort  of  general  bribery  it  is 
not  enough  to  show  that  a  stranger  to  the  member  or 
his  agents  bribed  one  or  more  persons. 

The  Act  17  &•  18  Vict.  c.  102,  c,  36,  must  be  construed 
by  the  light  of  the  common  law,  and  must  be  read  as 
meaning  agents  authorised  in  the  conduct  of  the 
election  to  canvass,  and  not  merely  agents  authorised 
to  bribe.  And  were  there  any  doubt  on  the  subject  it 
would  be  entirety  removed  by  sect.  43  of  Zl  ff  82 
Vict,  c  125. 

The  law  (reading  the  above  sections  togetlier)  is  clear  tAat 
a  single  act  of  bribery  proved  either  against  a  member 
or  against  an  agent  engaged  in  the  conduct  of  an  eleo 
tion,  will  have  the  effect  of  defeating  that  election, 

'i  Tie  law  cannot  strike  at  the  existence  of  influence.  It 
is  the  abuse  of  influence  with  which  alone  the  law  can 
deal;  and  influence  cannot  be  said  to  be  abused 
because  it  exists,  and  because  it  is  known  to  exist  and 
operate,  A  promise  given  on  the  condition  of  voting 
would  be  an  abuse  of  influence  and  a  bribe;  ana 
there  must  be  as  good  evidence  of  that  j)romise  iUegaUy 
made  as  would  be  required  if  the  promise  were  a  legal 
one  to  sustain  an  action  for  breach  of  the  promise, 

[Vhere,  therefore.  A.,  the  solicitor  of  tlie  respondent  had 
an  interest  in  a  hospital,  and  B.,  an  aged  voter,  wished 
to  be  admitted  there,  and  a  conversation  took  place  at 
which  A,  stated  that  he  wanted  B.  to  vote  for  the 
respondent,  and  B.  stated  that  he  wanted  to  get  into 
the  hospital,  and  B,  did  vote  for  the  respondent  : 

Held,  that  the  conversation  was  nothing  more  than  putting 
into  words  what  each  party  knew  before,  and  that 
there  was  no  corrupt  promise,  but  a  simple  exercise  of 
legitimate  influence, 

S,  was  one  of  the  respondent's  agents.    B.  had  been  in 
his  service,  but  had  left  it  some  time  before  the  elec- 
tion.   B.  was  anxious  to  get  back  into  SU  vK^lsmx^^ 
and  iJki*  oxalxX^  txisltd  at  the  Vwtut  <^  iiK^  &ft.\«^ 
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tchen  ht  toted  for  tie  rtapmnlmt.  After  tiit  election 
he  relumed  to  S.'t  emptnymenl.  One  A.  taie  B 
htfort  the  ekrlion,  and  reprexnted  hoK  lUeirabte  i 
loadd  be  for  him  to  get  bacJc  into  S.'t  emplornKnt 
hat  it  icoi  denied  that  he  acted  rilh  tit  htOMih^  a 

Seld,  that  tie  court  could  not  act  vpon  su^idaa,  and 
lie  act  of  A.  not  being  traced  honu  to  a,  ' 

tie  retpondent  coufi/  nal  defeat  his  election 

Jf  a  voter  dote  not  vole  for  tJu  reipoBdtiH  utAd  ie  aStged 
la  hare  iijttienctd  him,  that  is  evidence  thai  lie  voter 
tcai  not  injlaenced. 

:   at  the  election    ijr  reaion  of  non- 
retidcact.     It  teas  alleged  that  tiit  monei/  inu  sent  bg 
an  aaent  of  the  respondent,  and  certain  letters  irere 
to   haee  passed  betaeen  S-,    lie   re^xmdenl\ 


tie  re^iondtnl ;    bat  that,  haa  it  been   otieru'ue. 


of  defeating    the  eleclii   , 

voted  the  other  tray,  and  nolieilhstanding  ie  had 

right  to  cole  al  all,  by  reaxm  of  nos-resiaenct  : 

Held,  also,  that  the  coart  aoald  not  be  jtalifitd  in  accept- 
ing inferential  evidence  to  tract  the  paj/nent  to  lie 
sitting  member,  so  as  to  ovoid  the  ^eclton. 

Tit  eatt  of  Cooper  v.  Slade,  and  Oit  present  late 
relating  to   the  conveyance  of  voltri  to  tie  poll  ex- 


Toatinq  t 


This  wBt  t,  petition  againit  the  Tetnm  of  CoL 
Dyott,  uid  alleged  bribeiy,  treating,  aod  undue 
influence.  Five  penons  only  vere  objected  to  on 
the  ground  of  corrupt  practices ;  four  were  objected 
to  for  beinfc  Don-retident ;  and  one  for  recetvins 
parochial  relief.  Major  Anton  wu  the  muacceeiftu 
candidate. 

PomeU,   Q.C.   sod  Maeimnara  appeared  for  the 


Z)(Ri<ifenrcI7,  Q.  C.  and  A.  loun^  for  the  respondent 

The  oTidcnce  reapectlng  tMating  ii  aufficiently 
lefored  to  in  the  judgment. 

Ibe  following  wa«  the  evidence  given  relating  to 
the  alleged  promi«a  to  one  Barlow  of  a  place  in  St. 
John's  Hoipital. 

Richard  Barlow  deposed : 

Bafore  the  Uit  election  Col.  Djott  ud  Mr.  Wm.  Oneae 
called  upon  me  ta  cmTug  ma.  I  compUlned  that  althl>1^:h 
I  Total }or  Unjor  Aiud  at  the  prerioiu  election,  hia  put; 
did  aothin;  for  mfl,  1  told  Hr,  Oreena  I  ahould  not  pro- 
Kli**  SomethlDf  wiB  lold  about  St.  johii'e  Hospital.  I 
4ldiiot«j  1  noted  a  place  in  the  hoapital.  He  knew  long 
•aothatrwa.— -■ ---     "" ' .—  ....:_ 


anted  one. 
d  there  ironld 


kelj  be  a  Ti 
.  ut..  in  it.  Ur. 
uethlng  of  that  eo 


aaid. "  Well.  Barloi ,    „„  

sothiUE  more.    1  have  had  no  lialU  btsl;  tram  Col,  D;ot1 
|Ktx. 

Thomas  Walmalscy  deposed : 

I  voted  at  the  lust  election  for  Major  Aneon.  Aboat  the 
flnt  week  in  November  I  asked  the  laM  wltneia.  Barlow,  to 
vote  tor  Uajoi  Anson,  hut  ha  Hud  be  did  not  know  that  be 
ahonld,  as  the  LilferaJ  partv  liad  behaved  t«7  ill  to  him  i 

lu^ht  he  ahould  TDts  for 


to  give  him  I 


t'Sol. : 


theethtrr  jBTly.    Ii 

CoL  Dfott  had  pren 

In  Horember  Barlow  vjia  a 

mlasd  lo  get  him  a  place  in  th<.        .  

Baniel  Myaard  deposed : 

'  I  am  superintendent  of  tho  polloe  for  tb*  dtr.  Barlow 
kaa  told  me  that  Col.  Dvott  promised  to  get  him  a  place  in 
tbmha^lal,  and  that  Mr.  Qreeaa  slao  promised  to  take 
OMS  tbithatbffaa  havaa  place. 


Cross-examined : 


lODld  M  ^  ^riow.  I  did  net 
t  bad  nomiaed  hin  a  slSM. 
„«  Uki,  a  ucmth  >«.    Twat 


'hether  CoLDyott  h 

This  interview  look  plane  more  tMu  a  xAoaith  ajto.    I    _. 

Bonversatian,  and  be  vidontecnd  tUa  atatrminit. 

To  thia  Col.  D  jott  deposed  in  Tcpty : 

I  and  Mr.  Gnens  went  to  casvaM  Barlow.    Ha  trprtwEd 

his  wish  to  get  into  the  boaTdtaL    1  made  no  feplj.   Xr. 

le  made  no  replr,  bevoiid  Mfiuc  It  waa  Bannl  bt 

d  wish  to  do  so.    Nritber  I  norMr.  Oraae  pnmiHd 

phue  in  tbeboapitBliOTbald  OM  anjbaetol 


should 
togetl 
being  abh 


intheai 


By  Mr.  Powell ! 

I  saw  Barlow  a  seoond  tims.  Xr.  GDnm  waa  wiU  wi. 
He  BHJd  nothing  abont  the  hoeidtal  tbmi,  Tbe  Bev.  3fr* 
Dad,  the  master  of  the  boeiita],  votsd  lor  me. 

Mr.  William  Greene  Mud ; 


e  last  election.    ] 


iseitj.    rw 


Col.  l^rott  a 

prai:!tioea  oonunitted  on  hi*  part  di  .  „       

beard  suggestions  bv  Col.  Djott  and  otber  pflrecau  to  tks 
•ITect  that  the  adoptloQ  of  oocnpt  pnotioe*  would  dm  nit 
hla  book— hia  position  waa  moch  too  good. 

ByMr.  PoweU; 

I  am  the  attomev  tor  the  bospitsl,  acting  tat  tbs  Str. 
Mr,  Dod.  the  master.  I  raoeiTe  &■«  nmta.  I  bave  \am 
Bailow  Blnoe  I  was  a  boj.  1  tbink  be  "t''**~^  tbst  tbe 
otber  side  would  not  do  soTthlBg  for  blm.  1  asld,  "  W<l^ 
Barlow,  I  dare  s^."    1  bellflred  hinu 

On  the  subject  of  ^e  paymeDt  of  tiavdliiii 
ezpenaei  the  following  evidence  was  giren : — 

Samuel  White  proved  that  in  October  be  vii 
living  at  Stafford,  when  he  leoeived  m  letter  fran 
Mr.  Symonds,  aslung  him  to  vote  for  CoL  DyMl. 
He  replied  to  that  letter. 


Ht.  Symonds  having  been  sworn,  said  he  rccdvtj 
a  reply,  and  seut  it  to  the  committee-Toom,  and  had 
not  seen  it  since.  When  he  received  the  sabpaa 
he  asked  for  il^  but  waa  told  it  could  oot  be  foaal 

PoweB  was  then  permitted  to  give  Mcondaiy  eri- 
dence  of  its  contents,  and  the  witneM  caid  that  M 
the  Monday  before  the  poUiag-day  he  nccsifd 
9i.  Gd  in  postage  stampa  for  his  ezpenaea  frnsn  Sctf- 
ford.  It  wasaccompaniedbyaletterfromSTmaadi, 
stating,  ''You  are  quite  suDcieatly  paid  for  yan 
vote."  The  fare  each  way,  third  cUaa,  was  li;  4^ 
He  voted  for  Major  Anson,  and  gave  the  stamp*  U 

Levi  Ball,  shoemaker,  corroborated  the  last  witncM 
u  to  the  letter  he  received  from  Symooda,  and  to 
these  words  in  it:  "As  ^ou  have  now  been  paid 
enough  to  vote,  this  is  to  inform  you  that  the  poll- 
ing day  is  not  till  Wednesday." 

Mr.  Symonds  said : 

Samuel  Whlta,  the  man  who  haa  been  examiaed,  luaiall 

orkedlorme.  I  wrote  the  letter  produoed  to  himonll* 
tth  Oct.  1  bad  a  rspl/.  I  wrote  to  Wbite  aiiac  thi 
.  wtlon  would  be  on  the  16th  or  17th  Nov.  BslBe  tt* 
election  I  asked  Mr.  Oreene  abont  tbe  lealltjr  at  tiavtlbt 
expenses.  Mr.  Greene  said  sll  OaveOuur  btmbms  svt 
Uleg.1.  *^^ 

WiLLKs,  J. — Veiy  good  law. 

>  White  a  saeond  time,  telUng  him  tbattkpidl. 
■  altered  to  the  l»th.  I  ttdd  biin  be  enU  t« 
Mr.  Greene's,  and  oonld  take  a  TstBiB  tii&n  A 


nuAlnsdalettatram  WUte. 
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W1LLS8,  J. — Were  there  any  other  non-resident 
Toters  sent  for  to  YOte  ? 

Witness. — I  think  there  might  have  been  fire  or 


W1LLE8,  J. — I  don't  speak  of  persons  temporarily 
out  of  Lichfield,  residents  of  the  place,  but  of 
persons  who  had  ceased  to  reside  here,  and  resided 
elsewhere. 

Witness.—!  don't  think  the  number  exceeded  six. 

W1LLE8,  J. — How  came  these  persons  who  had 
ceased  to  lire  here  to  be  written  to  at  all  ?  The 
69th  section  enacts  that  any  person  who  has  ceased 
to  reside  in  the  borough  between  the  3l8t  July  and 
the  election  shall  not  be  entitled  to  vote  at  the 
election.    Are  you  aware  of  that  section  ? 

Witness.— Yes,  my  Lord. 

WiLLES,  J.— How  came  these  persons  who  had 
ceased  to  reside  in  Lichfield  to  be  sent  for? 

Witness.— I  can  only  say,  my  Lord,  that  it  is 
customary  to  canvass  ereiyone  upon  the  reg^ter. 

PowtU  said  that,  as  amicus  curia,  he  might  say 
that  at  the  last  election  the  opinion  was  unirersal 
that  any  person  upon  the  register  was  entitled  to  rote. 

WiLLES,  J.— You  may  get  them  to  vote  subject  to 
thdr  being  struck  off  on  a  scrutiny. 

Q. :  Was  this  9^.  Gd.  sent  to  White  with  your 
knowledge?—^..-  No,  my  Lord. — Q.:  Have  you  no 
knowledge  or  suspicion  where  it  came  from? — 
A, :  No,  my  Lord.  I  know  nothing  of  it.— Q. ;  Have 
you  made  no  inquiries  whence  this  9<.  6d.  oame? — 
A.:  I  made  no  inquiry.— Q. .-  Why  not?— il..-  I 
did  not  conceive  I  was  called  upon.— Q.  .*  Did  you 
not  conceive  it  would  look  very  awkward  or  suspi- 
cious it  being  sent  on  behalf  of  Col.  Dyott  without 
your  being  able  to  give  some  information  ?—A, :  It 
did  not  occur  to  me.  I  had  no  reason  to  suppose 
that  Mr.  Symonds  was  implicated  in  it.  I  know  he 
denies  it. 

WiLLBS,  J.— Did  you  not  go  any  further?  You 
appear  to  have  been  easily  satisfied.  Were  you 
afraid  of  discovery  ? 

Witness. — I  made  no  inquiries.    I  was  not  afraid. 

The  evidence  with  reference  to  Baxter's  case, 
where  an  agent  was  alleged  to  have  promised  that 
lie  would  take  Baxter  back  into  his  employment 
if  he  would  vote  for  Col.  Dyott,  is  sufficiently 
referred  to  in  the  judgment. 

This  judgment  was  as  follows : 

WiLLBS,  J. — ^This  was  a  petition  praying  that 
the  election  of  the  member  for  this  city,  held  in 
November  last,  should  be  declared  void  upon 
eeveral  grounds,  and  the  grounds  relied  upon  before 
this  court  were  bribery,  treating,  and  undue  in- 
fluence. And  indisposing  of  the  questions  raised 
by  the  petition  it  is  necessary  ibat  I  should  deal 
with  each  of  these  allegations  in  its  order. 
As  to  undue  influence,  which  I  shall  take  first, 
no  evidence  whatsoever  has  been  brought  be- 
fore the  court.  I  speak  of  undue  infiuence  in 
its  proper  sense,  **  of  using  any  violence,  or  of 
threatening  any  damage  or  of  resorting  to  any 
fraudulent  contrivances,  to  restrain  the  liberty  of  a 
TOter,  and  so  as  either  to  compel  or  frighten  him 
into  voting  or  abstaining  from  voting  otherwise 
than  he  freely  wills."  That  is  the  proper  defini- 
tion of  undue  influence,  dealt  with  in  terms, 
which  I  need  not  more  specially  refer  to,  in  the 
6th  section  of  the  Corrupt  Practices  Act  (17  &  18 
Vict  c.  102).  The  next  head  or  chai^  with 
which  I  Aall  deal  is  that  of  treating ;   and  I 


may  observe  with  respect  to   treating,  that,    as 
far  as  my  reading  of  the  law  is  concerned,  it  has 
always  stood  upon  a  different  footing  from  the  more 
odious  offence  of  bribery.    Of  course  a  man  may 
be  bribed  by  the  promise  of  meat  and  drink ;  but 
the  ingratiation  of  a  man  with  others  by  giving 
them  something  to  eat  or  something  to  drink,  to  be 
consumed  upon  the  spot,  is  not  looked  upon  in  the 
same  odious  light  as  bribery  by  money,  or  with  the 
promise  of  future  reward,  and  it  may  be  doubted — 
although  that  is  now  interesting  only  as  a  matter  of 
history — whether  treating  in  the  sense  in  which  I 
have   been    speaking  of   it — ^the   ingratiation    by 
mere  hospitality,  even  to  the  extent  of  profusion — 
was  struck  at  by  the  common  law.    It  is,  however, 
certain  that  it  is  now  forbidden  under  penalties  by 
the  Act  of  the  Queen  to  which  I  have  referred. 
Wherever  it  is  resorted  to  for  the  purpose  of  pam- 
pering people's  appetites,  and  thereby  inducing  them 
either  to  vote  or  abstain  from  voting  otherwise  than 
they  would  have  done  if  their  palates  had  not  been 
tickled  by  eating  or  drinking  supplied  by  a  candi- 
date, there  can  be  no  doubt,  by  the  86th  section  of 
that  statute,  any  candidate  who,  either  by  himself  or 
by  his  agents,  resorts  to  treating  as  a  means  whereby 
to  be  elected  member  of    Parliament,  not    only 
spends  his  money  at  the  time,  but  does  so  with  the 
certainty  that  if  he  is  detected  of  having  authorised 
or  consented  to  treating,  or  if  any  one  of  his  agents 
without  his  knowledg^e— even  without  his  knowledge  or 
authority — should  have  treated  the  electors  with  the 
view  of  obtaining  their  votes,  or  to  induce  them  to 
abstain  from  voting,  and  the  seat  is  gained  under  such 
circumstances,  even  though  the  majority  be  not  com- 
posed of  those  who  were  so  treated,  the  seat  so  gained 
is  forfeited,  and  will,  upon  substantial  proof  of  treat- 
ing of  this  description,  be  set  aside.    Now  was  there 
proof  of  treating  here  ?    In  order  to  prove  treating, 
it  must  be  shown,  not  only  that  eating  and  drinking 
went  on  during  the  election,  but  that  it  went  on 
under  the   eyes   of   the   candidate.    Eating   and 
drinking  must  always  go  on ;  but  it  must  be  shown 
that  the   meat   and  drink  were  supplied  at  the 
expense  or  upon  ^e  credit  of  the  candidate,  either 
by  his  own  authority  or  by  the  authority  of  one  or 
more  of  his  agents.    The  question  is  whether  that 
has  been  proved  here.    An  effort  to  prove  it  has 
been  made  bv  showing  that  at  a  number  of  public- 
houses,  which  it  is  unnecessary  to  enumerate,  but 
which  may  be  described  genendly  as  "  The  Turk's 
Head  and  others,"  the  sitting  member.  Col.  Dyott, 
attended,  and  that  upon  the  evenings  he  so  addressed 
the  electors  drinking  went  on,  that  a  hat  was  sent 
round,  collections  were   made,    and  that   persons 
drank,  some  of  whom  did  not  put  anything  into  the 
hat.    I  must  observe,  in  the  first  place,  with  respect 
to  this  evidence,  that  it  is  not  proved  that  there  was 
any  such  drinking  by  collections  whilst  CoL  Dyott  or 
any  of  his  supporters  were  there,  in  a  sense  to  fix  him 
with  having  mferentially  contributed  to  what  was 
going  on.    I  must,  secondly,  observe,   that,  with 
respect  to  the  two  witnesses  who  were  called,  who 
spoke  principally  to  the  treating  of  persons  who 
did  not  pay,  and  who  might  be  taken  as  specimens 
of  their  dass  of  witnesses — persons  of  the  names  of 
Smith  and  Swanswick— it  appears  that  they  were 
not  voters,  but  were  strangers  to  Lichfield,  show- 
ing, at  least,  that  no  favour  was  shown  to  voters  in 
the  matter :  and  I  must  further  observe  that  the 
landlords  of  the  public-houses,  who   were  called 
one   after    another,  denied   that   any   drink  was 
supplied  which  was  not  paid  for  at  the  time.    They 
denied,  too,  that  tiiey  received  any  money  for  that 
drink  from  Col.  Dyott,  or  any  of  his  committee  or 
agents  for  whose  acts  he  is  answerable.  In  regard  to 
the  instance  in  which  four  sovereigns  are  said  to  have 
been  paid  \iy  Coxon — ^who  for  this  purpose  would 
have  been  an  asent,  sAii  nbsw^  ^rX^MV^  ^^  vci 
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the  money,  would  unquestionably  havo  made  the 
election  void — the  fact  of  his  having  made  that  con- 
tribution WAS  spoken  to  by  the  witness  Smith  only, 
and  it  was  contradicted  not  only  by  the  landlord, 
bat  by  an  independent  witness  called  on  the  part  of 
the  petitioner— Heber  Webb.  They  both  proved 
that  all  that  was  found  in  the  hat  in  the  shape  of 
$;old  was  two  sovereigns ;  and  then  Coxon,  being 
himself  called,  denied  it  emphatically,  and  in  a 
manner  which  makes  me  entirely  believe  him,  not- 
withstanding that  it  was  perhaps  more  emphatic 
than  the  occasion  required.  Therefore,  this  specific 
contribution  is  entirely  negatived.  Now,  with 
respect  to  the  contribution  alleged  to  have  been 
made  by  Mr.  Graham,  the  clergyman,  who  presided 
upon  one  occasion,  that  rested  upon  inference  of  a 
very  slight  character;  and  Mr.  Graham,  when 
called,  denied  having  made  such  contribution.  And 
Col.  Dyott,  and  the  gentlemen  who  were  mentioned 
as  being  his  agents,  have  also  successively  denied 
that  they  authorised  any  treating  whatsoever  at  any 
of  the  public-houses,  or  that  they  in  any  way  con- 
tributed to  the  drinking  which  was  going  on.  More- 
over—and this  is  a  fact  of  the  last  importance, 
because  it  gives  the  detail  of  the  reckoning  itself 
for  which  Col.  Dyott  and  his  agents  were  content  to 
be  answerable — the  bills  of  the  landlords,  on  being 
produced,  turned  out  to  be  bills  for  the  use  of  rooms 
for  meetings  at  which  the  electors  were  addressed. 
None  of  the  landlords  had  sent  in  any  bills  for  drink- 
ing, and  each  of  them,  on  being  asked  in  turn  the  ques- 
tion, denied  that  he  had  an}  claim  for  drink  unpaid 
for.  Upon  the  whole,  therefore,  it  should  seem  that 
the  charge  of  treating  is  not  made  out ;  that  there 
was  no  drink  ordered  by  Col.  Dyott,  or  by  any  of 
his  agents  for  whom  he  is  answerable,  at  his  ex- 
pense or  on  his  credit,  with  the  view  of  inducing 
voters  by  such  drink  to  vote  for  him.  There  was 
the  case  referred  to  of  the  Blue  Bell,  at  which  it 
was  said  not  only  drinking  took  place,  but  that  there 
was  eating;  and  certainly,  if  the  proof  had  at  all 
come  up  to  the  opening  which  the  learned  counsel 
for  the  petitioner,  Mr.  Powell,  was  instructed  to 
make,  and  which  I  have  no  doubt  his  client  believed 
to  be  true  at  the  time,  this  election  could  not  stand. 
I  speak  of  the  alleged  profuse  hospitality,  of  {icrsons 
being  entertained  in  the  inn,  and  overflowing  into 
private  houses,  where  they  were  provided  for, 
because  there  was  no  room  in  the  Blue  Bell^-of 
tables  being  set  out  for  them  in  the  gateway  because 
there  wns  no  room  in  the  house  itself.  All  this  in- 
formation, which  must  have  been  received  from 
persons  who  gave  exaggerated  accounts  to  the  agent 
for  the  petitioner,  which  they  are  unable  to  sustain 
by  their  evidence  in  the  witness-box,  must  have  been 
the  work  of  imagination.  The  persons  who  suggested 
that,  I  presume,  talked  over  the  matter  with  one 
another  until  at  length  they  got  themselves  to  believe 
that  it  was  true,  and  then  thev  communicated  it  to 
the  persons  who  were  concerned  in  getting  up  the 
evidence  for  this  petition.  But  when  the  matter 
comes  to  be  tested  in  o^x^n  court,  the  persons 
who  asserted  that,  and  upon  whose  instructions  it 
was  brought  before  the  court  by  the  learned  counsel 
in  the  discharge  of  his  duty,  have  not  come  forward, 
it  must  be  presumed  because  they  were  unable  to  sub- 
stantiate their  assertions.  To  those  assertions, 
therefore,  no  credit  can  be  given.  With  respect 
to  another  scene  at  the  Blue  Bell,  that  which  was 
actually  spoken  to  of  certain  voters  passing  the 
night  there  before  the  election,  and  having  Lad 
diink,  and  having  had  something  to  eat  in  the 
morning,  the  drinking  stands  upon  the  same  footing 
as  the  drinking  at  the  other  public-houses,  and  with 
respect  to  the  eating  in  the  morning,  that  was  said 
by  the  landlord  and  landlady  to  have  been  supplied 
by  them  from  their  own  provisions  without  authority 
mm  the  fitting  member  or  any  agents  of  his,  and 


without  any  intention  to  charge  for  it  at  all.     At 
first  I  thought  they  were  about  to  aay  tbey  wert 
doing  that  which  one  has  learnt  has  taken  place  at 
other  elections,  and  that  they  were  mnniDg  up  a  bill 
which  they  trusted  somebody  to  pay  at  a  future 
time.    And  it  is  perfectly  well  known  that  one  of 
the  shoals  in  the  way  of  candidaitea  at  other  elec- 
tions, has  been  that  landlords,  taking  advantage  of 
the  occasion,  have  thought  proper  themselves,  with- 
out  authority,  to  supply  meat  and  dniik  on  the 
chance  that  on  the  bill  being  sent  in  to  the  candi- 
date who  succeeded,  he,  either  in  the  satisfaetica 
of  success,  or  because  he  did  not  desire  to  be  failing 
in  a  paymunt  which  might  lose  him  the  goodwill 
of  the  landlord,  might  possibly  pay.    Such  payments 
have  been  made  and  have  endangered  seats  elie- 
where.     No  such  cliarge,   however,  can    be  laid 
justly  at  the  door  of  the  landlord  of  the  Blue  Bell, 
or,  so  far  as  I  can  see,  at  that  of  any  of  the  land- 
lords who  have  been  called  as  witnesses  before  the 
aourt.    I  must  say  I  acquit  everybody  in  the  city  of 
any  corrupt  treating  upon  this  occasion. 

Now,  I  come  to  the  question  of  bribery.  With  re- 
spect to  bribery,  the  law  is  perfectly  clear,  and  one 
can  only  wonder  that  any  person  could  have  nip- 
poscd,  as  some  persons  did,  that  either  through  fear 
of  what  i)eoplc  call  the  technicality  of  lawyers  im- 
posing a  just  limit  to  the  jurisdiction  of  jodgo^ 
or  through  a  hope  that  by  reason  of  the  diflficolties 
which  would  be  met  with  in  proof  in  this  new 
tribunal,  persons,  if  any  such  there  be,  who  have 
fattened  on  the  abuses  which  have  existed  hitherto 
at  elections  might  continue  to  do  so  with  evai 
greater  impunity  than  before.  I  say  one  is  astoniibed 
that  either  through  such  hopes  or  such  fears  it  coald 
have  been  doubt^  that  bribery  would  be  put  do«a 
under  the  new  jurisdiction  upon  the  same  principles 
as  it  was  put  down,  or  attempted  to  be  put  dovn, 
under  the  jurisdiction  of  I'arliaraentary  committees. 
One  cannot  but  wonder  at  this.  Bribery  at  com- 
mon law,  equally  as  by  Act  of  Parliament,  woold 
avoid  an  election  where  it  took  place.  If  there 
were  general  bribery,  no  matter  from  what  fund,  no 
mattcrfrom  what  person.and  though  the  sittiogmcm- 
bcr  or  his  agents  might  have  nothing  to  do  with  it, 
it  would  defeat  an  election,  because  it  would  show 
that  the  election  wns  not  a  proceeding  pure  and  free 
as  an  election  ought  to  be,  but  that  it  was  vitiated 
and  corrupted  by  on  influence  which,  no  matter  from 
what  quarter  it  came,  had  avoided  the  return  and 
shown  it  to  be  abortive.  There  is  no  proof  of  anj 
such  bribery  here.  On  the  contrary,  the  proof 
shows  an  entire  absence  of  any  general  corraptioa 
of  that  sort  in  the  city.  With  respect  to  the  britiefy 
of  particular  individuals,  it  is  not  enough  to  shov 
that  a  stranger  to  the  member  or  his  agents  bribed 
one  or  more  persons  short  of  general  bribery,  for  if 
that  were  permitted  to  avoid  an  election  any  mis- 
chievous or  hostile  person,  by  giving  one  single 
bribe,  might  defeat  the  whole  proceedings,  and  thos 
gain  the  advantage  of  his  own  wicked  act  at  the  ex- 
pense of  his  adversar>'.  But  if  you  show  that  amitn- 
ber  bribes,  of  course  it  follows,  as  a  matter  of  jostice, 
that  he  cannot  hold  his  seat ;  or  if  you  show  that  an 
agent  of  the  member  has  bribed,  thoagh  without  the 
authority  of  the  member — aye,  even  if  directly  con- 
trary to  his  express  orders— the  scat  is  forfeited  not 
by  way  of  punishment  to  the  member,  but  in  order 
to  avoid  the  danger  that  would  exist  if  persons  who 
are  subordinate  to  the  member  in  the  course  of  the 
election  were  led  awav  by  their  desire  to  benefit 
their  superior  by  illegal  acts,  the  precise  extent  ul 
which  it  is  difficult  to  prove,  and  a  single  one  of 
which  therefore,  when  proved,  it  is  the  policy  of  the 
law  to  hold  should  have  the  effect  of  avoiding  an 
election.  That  a  member  was  so  answerable  for  his 
agent  at  the  common  law — for  his  agent  in  the 
^  i»!M  of  coodufiting  an  election,  and  not  msicly  >b 


MAGISTBATES'  OASES. 


441 


LicHFiBLD  Election  Petitiox. 


the  tenae  of  being  authorised  to  bribe — is  perfectly 
clear.  It  is  so  laid  down  as  clear  law  by  Lord  Tenter- 
den  even  before  the  Act  of  the  Queen,  the  17  &  18 
Vict,  c  102,  8.  36,  and  that  Act  where  it  speaks  of 
agents  must  be  construed  by  the  light  of  the  common 
law,  and  must  be  read  as  meaning  agents  authorised 
in  the  conduct  of  the  election  to  canvass,  and  not 
merely  agents  authorised  to  bribe.  But  if  there 
could  be  any  doubt  that  such  is  the  law,  it  is  com- 
pletely set  aside  by  the  43rd  and  following  sections 
of  the  Pariiamentory  Elections  Act  of  1868.  By 
the  4drd  section,  bribery  committed,  with  the  know- 
ledge or  consent  of  the  member,  subjects  him  for  seven 
jears  to  thedisabilty  of  being  returned  to  Parliament, 
of  Toting  in  an  election,  and  of  holding  any  judicial 
office.  Thus,  in  the  present  instance,  if  bribery  were 
prored  against  the  sitting  member,  it  would  subject 
CoL  Dyott  to  be  struck  out  of  the  commission  of 
the  peace,  and  in  short,  to  a  discredit  of  character 
which  would  be  as  serious  as  it  was  just.  Scft.  43 
leaves  cases  of  bribery  by  agents  to  be  dealt  with  by 
those  which  follow ;  and  I  have  only  been  tlius 
elaborate  in  setting  out  the  results  and  legal 
founds  because  of  doubts  which  have  been  thrown 
out  as  to  whether  such  was  the  law.  The  result  is 
dear  that  a  single  act  of  bribery  proved  either 
mgainst  a  member  or  against  an  agent  engaged  in 
the  conduct  of  an  election  will  have  the  efifect  of 
defeating  that  election.  Now,  has  such  act  been 
proved  in  the  present  case  against  the  candidate  or 
anyone  of  his  agents  ?  With  respect  to  the  candi- 
date himself,  it  is  said  that  he  was  guilty  of  bribery 
in  one  or  other  of  four  cases.  The  first  case  is  that 
of  Barlow,  wherein  it  was  said  that  Col.  Dyott 
womised  a  place  to  the  voter  in  St.  John's  Hospital ; 
but  is  it  made  out  that  Col.  Dyott  promised  Barlow 
a  place  in  the  hospital  upon  condition  of  voting  for 
him  ?  That  depends  first  of  all  upon  the  evidence 
of  Barlow,  and  next  upon  the  evidence  of  Col. 
Dyott  himself,  and  his  agent  who  accompanied  him 
in  his  canvass  of  the  voter,  Mr.  Greene.  Now,  we 
have  had  the  advantage  of  hearing  Barlow  examined, 
and  also  of  hearing  the  accounts  given  by  Col. 
J>yott  and  Mr.  Greene,  and  without  going  through 
the  details  of  the  evidence  given  before  the  court — 
of  which  everybody  has  had  an  opportunity  of 
judging  for  himself —I  will  shortly  sum  up 
the  case  thus.  Barlow  was  an  old  man  in 
years  and  failing,  and  he  was  very  desirous  of 

Sitting  into  St.  John's  Hospital.  Mr.  Greene,  Col. 
yott's  agent,  was  solicitor  to  the  hospital;  and 
there  can  be  no  doubt  that  Barlow  knew  that  he  had 
some  interest  at  the  hospital.  With  this  we  may 
couple  the  facts  that  in  the  conversation  which  took 
place  when  Barlow  was  canvassed  he  did  express  a 
desire  to  be  taken  into  the  hospital,  and  that  Mr. 
Greene  did  give  an  answer  rather  putting  him  off 
than  promising  him.  I  believe  that  these  are  the 
only  conclusions  of  fact  which  can  properly  be 
drawn  from  the  evidence.  It  would  bo  a  stretch  of 
inference,  one  quite  unwarranted  by  the  testimony 
as  g^ven  here,  to  construe  what  passed  in  the  con- 
versation in  question — and  whicli  really  amounted 
to  nothing  more  than  that  Barlow  knew  well  before- 
hand that  Mr.  Greene  had  an  interest  in  the  hos- 
pital, and  that  Mr.  Greene  knew  well  beforehand 
that  Barlow  would  like  to  have  a  place  in  it — ^to 
construe  expressions  which  amounted  to  nothing 
more  than  putting  into  words  what  each  of  them 
knew  before,  into  a  promi^  that  he  should  have 
admission  into  the  institution  if  he  voted,  as  he 
afterwards  did,  for  Col.  Dyott.  It  would  be  a  per- 
version, a  distortion  of  facts,  to  hold  that  there  was 
a  corrupt  promise.  The  law  cannot  strike  at 
ths  existence  of  influence.  The  law  can  no  more 
take  away  from  a  man  who  has  property,  or  who 
has  the  means  of  giving  employment,  the  insensible 
haft  powezf al  influence  which  he  has  over  those 


whom,  if  he  has  a  heart,  he  can  benefit  by  the  proper 
use  of  his  wealth,  and  by  the  proper  distribution  of 
his  employment,  than  it  can  take  away  from  him 
his  honesty,  or  his  good  feelings,  or  his  courage,  or 
his  good  looks,  or  whatever  other  qualities  he  may 

?08ses8  which  give  him  an  influence  over  his  fellows. 
t  is  the  abuse  of  influence  with  which  alone  the 
law  can  deal ;  and  influence  cannot  be  said  to  be 
abused  because  it  exists,  and  because  it  is  known  to 
exist  and  operate.  It  is  only  abused  in  a  case  of 
this  kind,  where  an  inducement  is  held  out  by  a 
promise  in  the  terms  of  the  second  section  of  the 
Act  of  the  Queen,  to  induce  a  voter  to  vote  ut  an 
election.  A  promise  given  on  the  condition  of  voting 
would  be  an  abuse  of  influence  and  would  be  a  bribe. 
It  is  not  a  technicality ;  it  is  good  sense  to  say  that 
you  must  have  as  good  evidence  of  that  promise 
illegally  made  as  you  would  require  if  the  promise 
were  a  legal  one  to  sustain  an  action  by  Barlow 
against  Col.  Dvott  upon  it  for  not  securing  him  a 
place  in  the  hospital.  No  jury  would  fur  one 
moment  think  of  drawing  the  conclusion  that  such 
promise  was  made  in  the  present  case.  ^His  Lord- 
ship then  referred  to  two  cases  in  which  it  was 
alleged  tiiat  the  respondent  had  promised  one  man 
the  place  of  bailiff,  and  another  a  place  in  the 
militia  or  police.  These  he  considered  not  proved. 
Having  dealt  also  with  some  cases  of  bribery 
which  he  held  to  have  failed,  his  Lordship 
proceeded]  :— It  now  remains  for  me  to  deal  with 
what  struck  me  I  own  all  through  as  being  the 
most  difficult  part  of  the  case,  and  that  is  the 
part  of  it  affecting  Mr.  Symonds,  who  was  also 
one  of  CoL  Dyott's  agents.  I  don't  say  it  is  the 
most  difficult' in  respect  to  the  complication  of 
the  evidence;  but  it  is  the  most  difficult  part  of 
the  case,  because  it  appears  to  me  that  what  Mr. 
Symonds  did,  did  in  one  particular  go  closer  to 
the  wind  than  anything  that  has  como  under 
my  notice  during  these  proceedings  as  having 
occurred  at  the  election.  I  deal  first  with  the 
case  of  Baxter.  With  respect  to  Baxter^s  case 
the  facts  are  few.  Baxter  had  been  in  the 
employment  of  Mr.  Symonds,  but  left  his  service 
in  1867,  under  circumstances  about  which — 
partly  because  I  do  not  wish  to  be  the  means 
of  unnecessarily  or  irrelevantly  reviving  any 
unkind  feeling  which  may  have  existed  in 
the  minds  of  either  Symonds  or  Baxter,  but 
principally  because  it  is  unnecessary  that  I  should 
do  so  in  Uie  discharge  of  my  duty — I  will  abstain 
from  saying  more  than  that  they  were  circumstances 
which  made  a  very  painful  impression  upon  my 
mind.  I  wish  people  could  learn  in  politics,  as  thej 
are  obliged  to  do  in  religious  matters,  the  duty  of 
agreeing  to  differ  when  reasonable  means  of  per- 
suasion have  failed.  I  wish  they  would  learn  to  live 
and  let  live.  I  wish  that  it  would  be  considered  that 
persons  when  they  are  employed  are  employed  to 
render  a  fair  day's  labour  for  a  fair  day's  wages,  and 
that  they  do  not  sell  tlieir  opinions  but  only  their 
handiwork.  However,  I  pass  this  by,  and  will  add  that 
there  being  some  angry  feeling  between  the  master 
and  the  man,  Baxter  left  Symonds's  employ.  Baxter 
unquestionably  was  anxious  to  get  back  again  into 
Symonds's  employment,  and  there  can  be  no  doubt 
that  that  influence—which  I  may  class  with  those 
insensible  influences  which  no  law  can  deal  with, 
and  upon  which  I  have  already  observed— did  exist 
at  the  time  Baxter  voted.  Of  that  there  can  be  no 
doubt.  But  was  Uiere,  in  addition  to  that  influence, 
a  bribe  in  the  sense  of  a  promise  that  if  he  voted 
for  Col.  Dyott  he  should  be  taken  back  into 
Symonds's  employment?  That  he  was  taken 
back  into  Symonds's  employment  very  soon  after 
the  election  is  certain,  and  one  may  even  arrive 
at  the  conclusion,  without  prejudicing  the  de- 
cision of  the  quesUoQ)  thsX  ^&l«  %*fc&ssG^  ts^^s^ 
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not  or  probably  would  not  have  taken  him 
back  unless  he  had  so  voted.  Still  the  question 
remains  whether  a  promise  was  made  to  Baxter  on 
condition  of  his  Toting  for  Col.  Dyott.  That  promise 
it  was  sought  to  be  proved  by  the  evidence  of  Atter- 
ton,  and  he  having  been  called  there  can  be  no  doubt 
that  he  did  see  Baxter  shortly  before  the  election 
and  suggest  to  him  how  desirable  it  was  that  he 
should  get  back  into  Symonds's  employment.  Pro- 
bably Symonds  thought,  and  judging  from  Baxter's 
appearance  in  the  box,  justly  thought  that  Baxter 
was  a  good  man,  and  desired  to  have  him 
back  again  if  he  would  vote  for  Col.  Dyott. 
Baxter  and  Attcrton  denied  that  any  promise  was 
made,  and  stated  that  that  rested  in  conversation 
only ;  but  if  Attcrton  had  authority  from  Symonds 
to  make  a  suggestion  of  that  kind  so  soon  before 
the  election,  I  do  not  think  anybody  could  find  fault 
with  the  jury  or  with  the  judge  who  should  consider 
after  hearing  the  evidence  that  there  was  a  promise 
implied,  but  not  expressed.  But  did  Atterton  act  by 
the  authority  of  Mr.  Symonds  ?  That  remains  to 
be  proved :  it  was  left  unproved  on  the  part  of  the 
petitioner.  It  was  left  on  suspicion,  and  upon  sus- 
picion I  must  decline  to  act  for  the  purpose  of 
defeating  an  election.  Atterton  and  Symonds  being 
called  denied  that  there  was  such  an  authority  on 
Symonds's  part,  and  in  the  absence  of  that  authority 
the  conduct  |of  Atterton,  blamable  or  not  blamable, 
was  not  traced  home  to  the  agent  of  Col.  Dyott  by 
such  evidence  as  to  affect  the  election  of  that  gentle- 
man. Then  there  is  the  further  act  of  Mr.  Symonds 
with  respect  to  White,  and  upon  that  only  docs  it  re- 
main to  say  anything.  The  case  obviously  turns  upon 
the  question  of  law ;  it  does  not  turn  so  much  upon 
a  question  of  fact,  although  there  is  one — ^whether 
there  is  sufficient  evidence  that  the  95.  (yd,  came 
from  an  agent  of  Col.  Dyott,  and  that  it  was  sent 
with  the  intention  of  influencing  the  mind  of  the 
voter  White.  There  is  another  question,  namely 
whether  letters,  which  are  stated  to  have  passed 
between  S3rmonds  and  White,  did  amount  to  an 
inducement  to  vote  for  Col.  Dyott.  In  dealing  with 
this  case  it  is  impossible  to  exclude — what  the 
precise  force  of  it  ought  to  be  may  be  a  question 
for  argument^the  fact  that  White  did  not  vote  for 
Col.  Dyott.  As  a  matter  of  fact,  if  the  case  is  to 
be  judged  of  by  the  result,  White  was  not  influ- 
enced. The  letters  which  passed  did  not  induce 
him  to  vote  for  Col.  Dyott— the  9s.  Gi.  did  not 
induce  him  to  vote  for  CoL  Dyott — he  voted  for 
Major  Anson.  That,  however,  would  not  prevent  a 
bribe  from  being  a  bribe,  if  such  a  bribe  was  esta- 
blished in  evidence.  If  a  man  who  received  money 
promising  to  vote  for  Dyott  afterwards  voted  for 
Anson,  he  was  guilty  of  bribery  equally  as  if  he 
had  voted  according  to  promise.  The  law  on  this 
subject  with  respect  to  the  letters  is  to  be  found  in 
the  case  of  Cooper  v.  Sladc,  and  if  the  letters  of 
Symonds  did  amount  to  a  promise  that  White's 
expenses  would  be  paid  if  he  voted  for  Col.  Dyott 
the  bribery  would  be  complete,  and  not  the  less 
complete  because  the  voter  was  one  who  never 
ought  to  have  voted  at  the  late  election,  on  the  ground 
of  non-residence.  Upon  this  point  I  must  observe, 
for  the  guidance  of  those  who  are  engaged  in  the 
conduct  of  elections,  that  Sir  F.  Slade's  case  having 
occurred  on  the  17th  April  1858,  in  that  year  the 
Legislature  passed  an  Act  which  allowed  candidates 
to  provide  conveyances  for  taking  voters  to  the  poll, 
but  it  was  declared  not  to  be  lawful  to  pay  any 
money  or  give  any  valuable  consideration  to  voters 
for  or  in  respect  to  their  travelling  expenses,  and 
this  for  the  obvious  reason  of  the  danger  of  over 
payments,  and  of  opening  a  wide  door  to  abuses. 
The  remaining  enactments  on  that  subject  are  found 
In  the  80  &  81  Vict  c.  86,  which,  while  it  allows  a 
inMB  to  giro  A  lift  to  the  voter  oii)na  way  to  XYie'^W, 


made  it  unlawful  to  pay  any  voter,  or  to  pay  anj 
money  on  account  of  conveyances  to  the  poll,  except 
in  the  case  of  certain  large  borongliB  named  in  the 
Act.  If  that  9s.  (UL  were  sent  by  an  agent  of  GoL 
Dyott  with  the  intention  of  inducing  White  to 
come  to  Lichfield  and  vote  for  that  gentleman,  it 
was  a  bribe  within  the  meaning  of  the  17&  18  Wet. 
and  would  have  the  effect  of  voiding  the  ekctioiL 
The  inference  that  the  stamps  came  from  tome  one 
in  the  same  boat  with  Symonds  was  met  on  the  put 
of  the  respondent  by  a  denial,  accompanied  by  an 
explanation  that  Mr.  Symonds  knew  it  was  illegil 
to  send  the  expenses,  and  that  theref<nre  he  abstained 
from  doing  so.  It  was  also  met  by  a  denial  on  the 
part  of  Col.  Dyott,  which  was  satisfactory  sofarss 
his  knowledge  was  concerned,  and  by  a  denial  agiin 
on  the  part  of  Mr.  Greene,  more  or  less  satisfactory. 
Now,  was  it  too  improbable  a  thing,  patting  the 
whole  of  the  evidence  together,  that  the  9s.  6d. 
might  have  been  paid  by  some  indiscreet  (v  ignorant 
friend  of  Col.  Dyott,  not  an  agent,  and  ooght  I  to 
fix  the  sitting  member  with  the  responsibility  of  an 
act  which  was  not  traced  to  him,  and  the  actual 
effect  of  which  was  to  obtain  a  TOte  for  his 
opponent?  I  think,  considering  the  extreme 
solemnity  and  weight  which  ought  to  be  attributed 
to  an  election  that  has,  so  far  as  one  can  judges 
in  all  its  substantials  been  regularly  and  properlj 
conducted,  and  looking  to  the  amount  and  wei^t  of 
evidence  which  ought  justly  to  be  required  to  dis- 
turb a  proceeding  of  that  description,  looking  back 
also  to  the  precedents  which  exist  as  to  the  actkn 
of  election  committees  in  cases  of  this  kind,  and 
finding  none  which  would  justify  me  in  gmng  the 
length  of  avoiding  an  election  upon  the  groond  that 
there  is  inferentiid  evidence  to  trace  the  payment  of 
Uie  95.  Gd  home  to  an  agent  for  whom  CoL  Dyott  ii 
responsible,  I  think  I  ought  not  to  arrive  at  a  cod- 
clusion  adverse  to  the  sitting  member.  Having 
thus  disposed  of  all  the  cases  which  were  not  got  rid 
of  in  the  course  of  the  trial,  and  to  which  it  would 
be  tedious  again  to  refer,  I  must  conclude  by  stating 
that  I  deem  and  determine  as  follows : — ^F&st,  that 
the  member  whose  return  is  complained  of  in  the  peti- 
tion was  duly  elected  and  returned.  Secondly,  that 
no  corrupt  practice  was  proved  to  have  been  com- 
mitted by  or  with  the  knowledge  or  consent  of  any 
candidate  at  such  election.  Thirdly,  upon  the  eri- 
dencc  before  me,  it  does  not  appear  that  corrupt 
practices  have,  nor  is  there  any  reason  to  beUevv 
that  corrupt  practices  have,  extensively  prevailed  st 
the  election;  and  I  shall  certify  to  the  Speaker 
accordingly.  By  an  arrangement  arrived  at  between 
the  learned  counsel,  costs  were  not  asked  for  on 
either  side.    Each  party  will  therefore  pay  hii  ovn. 

Agent  for  the  petitioner :  Birch, 

Agents  for  the  respondent,  W,  Grmam  and  J.  P» 

Dyott.  

WESTBURY  ELECTION  PETITION. 
(Before  Willbs,  J.) 

Feb.  2,  3,  4,  and  5,  1869. 

Intimidating  worhnen — General  terror — JRapotmbiStf 
of  principal — iiingle  act  of  undne  inJlMemx  voidt  a» 
election — Threats — Recrimination — Ooets — 17  ir  l'^ 
Vict.  c.  102,  8S.  2,  3,  5,  ^  36—31  ^  32  VicL  c  125, 
s.  11. 

H.  owned  a  factory  in  the  horouph,  and  X.,  his  rival  >> 
trade,  and  to  whom  he  was  hitterhf  hostiU,  started  of 
a  candidate.  The  respondent  was  the  other  amdidatt. 
At  the  very  dawn  of  the  election  the  reqfomkiit  re- 
qitested  H.  to  canvass  H.^s  workmen  Jar  the  rttpen- 
dent.  H,j  as  much  out  of  hostility  tojLag  desire  to 
promote  the  respondent* s  return^  at  ones  eoasMSOfltf  m- 
terro<|af  ing  his  workmen  for  whom  theji  inimM  Is  tvle. 


MAQISTBATE8'  OASES. 
WBfttBiiKT  Elioiioii  FxTmo*. 


Man/  taid  (Aqr  had  not  made  *p  tUir  mntob,  but  B. 
trtaUd  tiuW  aiuverf  at  promita,  and  when  thtt/  votetj 
tAe  olAtr  aay  aeaatd  Ihttn  of  ttnlrulh/uiiuis  md  du~ 
miatd  Kant  from  hit  tmphy.  The  rupmuAsnl  vox 
frtquaitly  at  H.'t  factory,  lad  H.'i  name  mat  upon 
Ike   Tttpoadent'i  conndttte.      That   facit,   and   the 


for  the  n^mideni  leouid  U  differently  treated  fron> 
that  who  didi 
Bdd,  that  H.  med  undue  influmce  a*  t/,e  agent  of  tht 
rttpcndat  for  thepurpoit  of  i»timidating  votere,  and 
that,  threfate,  the  dactim  iboi  void,  and  that  the  fact 
that  H.  teat  tMitigated  by  hoslitilg  to  L.  eaald  not 
liable  him  to  tai/  that  he  exerdted  hi*  injUioKe  ur- 
dithi  for  perioaal  motive*,  and  not  oi  on  agent  of  the 


Jn  ordo'  that  aa  agtst  nxiy  tind  his  princtpa4  it  it 
nactssary  that  there  ihauld  be  any  payment.     It  ia  onfy 
neeeMaary  that  tie  act  doJK   upon  vhich  Iht  quetlion 
aritet  whether  it  is  to  bind  the  principal  should  be 
dome  by  the  procurement  of  the  prindpai  and  by  hii 


Tie  threat  of  diMnuMtal  fnm  ta^loymaU  ahich  ia  beaa- 
^cial  to  a  man,  ia  wAtcA  he  has,  as  it  aere,  a  good- 
will, lad  which  he  might  fairly  siapose  aould  bt  con- 
ti*med  as  it  previotaty  »as  unless  he  mistsnuiKted 
iiimtdf,  is  intimidation  within  clause  2  of  lecf  "  — ' 
■act.  6  0/*  17  ^  18  Fi'cf.  c.  102. 

£i/  the  eammon  law  of  Pttrliament,  and  atet.  SG   of 
17  ^  18  Via.  e.  102,  a  tingle  act  of  bribery  by  aa 
agent  aooidt   an  election.      Undue   inffuence   standi 
ffxn  lAc  tame  footing  at  bribery,  and  the  judge  (under 
tea.  11  ofZl  {r  B2  Vict.  c.  126)  tat  no  discretion 
to  what  tamnt  of  mdue  influence  will  avoid  an  eli 
tion.    But  where  an  election  hat  been  properly  a> 
Acted,  and  whae  there  it  an  allegation  of  a  single  c 
f  iaSmidation,  the  court  will  require  very  strong  ei 
'--  t  indeed  before  dedaring  the  ehctian  void. 

,  or  to  go  to  the  toorkhotite  mil 

■whu  he  does  a  parliadar  thing, 

SMijeilh  reference  to  the  drciaiutances  of  this  caie\ 

that  that  which  it  would  be  bribery  to  promise  the 

at/ofment  of,   it  wot   intimidation    to  threaten  the 


•/• 


didate  thaS  be  gtdl 
treating,  or  usdae  \njtueiKe 
date  thaU  "in  future"  be 
or  sitting  in  ParSamenl,  ^: 

Bdd,  that  under  this  section  the  question  it  not  whether 
a  number  shall  be  capable  of  betng  elected,  but  whether 
he  shall  in  future  be  eapalde  of  sitting  in  ParUameat, 
regard  being  had  to  what  look  place  at  the  election 
tehieh  has  gone  by. 

LemtHng  money  for  the  purpose  of  influencing  a  vote  it 
quite  as  muiA  bribery  as  giving  it.  But  ithere  it  is  a 
qaettion  with  the  judge  whether  he  will  report  the 
matter,  much  wiU  depend  upon  the  demeano\tr  of  the 
Imfa'  whenin  the  vifneu-Aox,  am/ upan  thecontidera- 
tiw  lather  it  wot  n«r«^  a  rash  act,  and  not  done 
with  aty  corrupt  intention. 

d  altadc*  having  been  made  against  the  reipen- 
mMb4  tMireh  faUtd,  tmd  a  eeriout  oMl  MuiAr 


recriminatory  cote  having  bttn  brought  forward,  no 

order  was  made  as  to  cattt. 
T/ie    rdation    between  cantUdalet  fully  compared  with 

the  relation  of  matter  and  tervant,  and  found  to  be 

tlotely  aaai)gott, 

Thij  vaa  a  petltioo  pratenled  bj  Mr.  LaTerton, 
the  uiUQCceuful  cuididate,  alleging  that  the  retuin 
of  Mr.  PhipF*  irai  Toid  hy  reaion  of  briberj,  treat- 
ing,  aod  undue  influence.  The  teU  wm  dsunedl, 
and  a  cats  of  recrimlaaCioa  wu  ^ne  into.  The 
claim  to  the  aeat  wai  ultimatelj  abandoned. 

Cole,  Q.C.  and  Henry  James  appeared  for  the  peti- 
tionar,  and  Parry,  Serjt.  and  Salty  for  the  recpoD- 
denL 

The  election  was  declared  TOid  by  leaiOQ  of  the 
act*  of  intimidation  by  one  Hairop,  an  agent  of 
Mr.  Fbippa,  and  an  etnplo  jer  of  labour.  The  learned 
jadge  eipreased  himielf  Mtiified  to  take  Harrop't 
own  account  of  hia  proceeding,  and  he  depoied  aa 

ThiJ:  he  ma  a  oloth  mumbotam,  anil  had  oooa  In  h:a 
haodi  ft  mill  whioh  had  bdoBMd  to  Hr.  LaTaiton.  CJi- 
ciuutaoon  had  oommd  irhloh  had  Indnoad  him  to  gitt 
op  the  mill,  and  K  oaow  again  lDt«  Mr.  Laierton'a  powM 

Um  he  bad 

V  Nnt  for  him  to  know  if 

id  it  we  DOti  batwitwaa 

wsra  to  behtn  that  WUard  had  woA  tiom 

;  the  tims.    He  than  aakad  XiUard  whether  be 

to  whioh  HiUard  replied  that  ha  had  had  I«r 

Witneaa  then  nid,  "  Ton  lemembei  what  I 

■bonld 


Agooddaal  of  had  laalinc  had  ailianin  OODai 
I  tmuaction.    Ha  oontiiaered  be  had  been 


dfoT  Iatb 


JSd^t ,  . 

oonjunotion  with  muH 

ka™  my  maploitnent. ,      

da  ao,  nip''  WiOwB: repliad,  "Hlllard,  politioe  have 
nothing  to  do  with  this  matter  ia  anr  thape  or  form."    He 

lAierton,  and  MlUud  aaid  "  Tea,  I  baT*.  and  maan  to  gin 
it  to  him."  A  vacj  frioudl*  oonvenuon  tlhon  pawd 
between  thmn  on  the  aabject.  Ha  told  Mlllaid  he  Sd  not 
■sk  him  for  hli  Tota,  and  neiar  intended  to  do  ao.  Millaid 
asked  him  nsne  quaatlona  abont  farther  wo^  and  told 
witnaiiM  that  ha  baliarad  "aebaja"  waa  raadr  lor  him, 
Witnwaaaid  he  knew  nothing  aboot  it.  After  that  Millard 
noeiTsd  no  mom  work  frtMU  bin.  A  wtaTor  working 
b^  tjieoework  woold  bare  one  of  the  looms  of  iiltniw 
at  hia  honaa,  and  it  he  took  work  from  anothac  ha 
wonld  be  making  n»  of  witnea'a  loom.  Willi 
regard  to  Oriat  ud    Alfred     1'oap,  witniaa     waa    one 

aakol  four"  or  Hva  men  for  whom  thej  Intended  to 
vote.  Ther  a^d  "Nairn"— that  la,  for  no  ona.  A  little 
bafora  the  election,  haTlng  heard  Chat  Qrlat  waa  going  tO 
TOte  for  lATKtoo,  wilaaaa  aaked  him  wli7  be  waa  going  to 
traaC  him  In  that  war.  aa  be  bad  promlMd  brf«e  not  to 
TOte  for  an;  one.    Ho  aaked    "   '  ■ 

hated  nntrath,   and  ooiuideiv 
in  a   woAman,  eepedallT  an 

■ak  Oriat  01  Tonp  lor  Uielr  i . 

warda    took     proeeedlnga    afainet    witnaoa 

woA  fnm  wl^Loaa  """ 

broDf  ht  hoaa  Oriat 
Ha  had  aaked  the  m 
Frannla  Mid  be  had  pr 

naked  waa  ha  to  go  the- .      .,,_ 

that ;  whan  lie  waa  to  go  ha  ahonld  receive  the  nqpar 
noUoa— that  waa  a  week'*  nottoe.  Wllaaa*  had  a^^  OU- 
ridge  to  Tota  lor  Mr.  Fhippa.  Oatridge  at  drat  ••»  tbat  he 
waa  inclined  to  rotfl  for  lAterton.  Wltneaatben  aaked  wonld 
bs  not  oblige  hia  master  brTotdngaa  he  wldiedi  and  told 
him  to  talk  to  hia  wife,  and  take  the  night  to  oontfdar  it. 
Oatridga  than  promiaad  to  ret*  for  Phipp*  i  but  anenrard* 
changed  hia  mind.  When  witnaee  baud  that  ha  aid  to 
Oatridge,  "  I  can  acaroa  bear  to  loiA  upon  ancb  a  man  ai 
DO,"  retarringtothabnaUngof  blewind.  Oatridga  then. 
Ilka  tlia  other  fellow,"  aaked  waa  be  to  go,  but  irttnaw 
Hid  not  nntU  he  had  rsoelTed  a  proper  notlM. 


I  aak  the  iritneia  anj  qneatiooa. 

By  WiLLBB,  J. : 

"  ~  "I  thoa^t  eeren  of  hit  men  voted  for  Fbippa;  anc 
eof  thoae'who  Toted  for  lArarton  ronauied  in 
'  ,  Hohert  Beerea,  Allied  Ibdd    ' 
a  baUered,  another,  wbon  ni 
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William  Bennett  was  with  him  still,  and  probably  earned 
from  10«.  to  12k.  a  week.  Though  he  objected  to  men  who 
broke  their  word,  he  liad  not  kept  his  word,  for  he  had  not 
diaohurged  all  who  had  broken  their  word  and  Toted  for 
LaTerton.  Bie  did  not  didchorge  BeeTos  because  be  was 
useful  to  him,  Maddock  and  Bennett  were  in  his  brother's 
department,  and  therefore  they  were  not  discharged.  The 
fact  was,  legal  proceeding  having  been  taken  sgaLost  him 
he  had  been  advised  by  his  solicitors  not  to  discnarse  any 
more  of  the  men.  He  had  said  to  Tonp  before  the  election 
began  that  he  could  employ  no  man  who  voted  for  Laverton, 
but  he  did  not  repeat  it  afterwards.  He  gave  Qrist  no  more 
work  because  he  did  not  stick  to  his  promise  not  to  vote  at 
all. 

The  further  evidence  in  connection  with  Harrop 
is  fully  noticed  in  the  judgment. 

A  suspicious  case,  upon  which  the  learned  judge 
questioned  whether  he  ought  not  to  make  a  report, 
was  disclosed  by  the  evidence  of  Eyers,  who  stated 
that,  he  had  borrowed  80/.  in  March  from  Mr. 
Nathaniel  Walling,  who  in  August  canvassed  him 
for  Mr.  Phipps.  Witness  said  his  principles  were 
Liberal,  and  he  could  not  vote  for  Mr.  Phipps.  On 
the  31st  Aug.  18Cd,  he  received  the  following  letter 
from  Mr.  Walling:— "After  complying  with  all 
your  wishes  at  the  time  of  need,  I  rather  expected 
a  more  favourable  reply  to  the  question  I  put  to  you 
last  Friday ;  but  your  answer  leads  me  to  believe 
that  my  loan  is  required  no  longer.  I  therefore  give 
you  notice  to  pay  me  all  moneys  due  to  me  in  six 
months  from  this  date."  He  paid  the  money  on 
the  2Gth  of  October. 

In  cross-examination  by  Parry,  Serjt.,  witness 
said  he  got  the  money  to  pay  from  a  friend,  the 
brother  of  Mr.  Banies,  chairman  to  Mr.  Laverton*s 
committee.  He  had  not  paid  the  money  back,  nor 
any  interest  on  it.  It  was  not  yet  time.  He  had 
given  a  note  of  hand  for  the  money.  In  re-examina- 
tion he  said  that  Mr.  Barnes  came  to  know  that  Mr. 
Walling  was  going  to  ransack  his  pbice  unless  he 
Toted  for  Mr.  Phipps  because  the  thing  was  gene- 
rally talked  of  in  the  village,  and  then  witness 
showed  him  Mr.  Walling*8  note. 

WiLLES,  J.,  doubted  whether  the  letter  was  a 
threat  within  the  meaning  of  the  5th  section ;  mere 
harsh  conduct  towards  a  political  adversary,  though 
greatly  to  be  condemned  in  a  moral  point  of  view, 
would  not  come  under  the  head  of  intimidation 
witliin  the  statute. 

Barnes,  examined  by  the  learned  judge,  said,  with 
reference  to  the  advance  to  Eyers,  that  he  htid  got 
his  brother  to  give  the  money  because  he  heard  that 
Eyers  was  pressed.  Witness  had  no  corrupt  motive 
in  what  he  had  done.  He  would  have  advanced  the 
money  himself  only  it  was  election  time.  It  was  a 
good  investment.    The  interest  was  5  per  cent. 

WiLLES,  J.  said  that  he  did  not  wish  to  say  any- 
thing harsh,  but  anyone  who  understood  the  2nd 
section  of  the  Act  would  have  avoided  doing  as  the 
witness  had  done.  The  lending  of  money  with  a 
view  to  influence  a  vote  was  briber}'  quite  as  much 
as  the  giving  of  it.  He  was  doubtful,  however, 
whether  he  should  report  this  matter.  A  good  deal 
must  always  depend  on  the  demeanour  of  a  witness. 
He  should  not  like  to  report  it  if  it  was  merely  a 
rash  act  and  not  done  with  a  corrupt  intention. 

This  witness  was  subsequently  recalled,  and  de- 
posed that  he  had  been  connected  with  Eyers' 
family  as  a  friend  and  executor.  He  had  induced 
his  brother  to  advance  the  80/.  to  pay  Walling  solely 
from  the  kindly  interest  he  took  in  Eyers,  and 
without  any  reference  whatever  to  the  election.  He 
had  heard  that  Eyers  had  received  a  second  letter 
from  Walling  demanding  immediate  payment. 

Nathaniel  Walling  admitted  that  he  had  written 
a  second  letter  to  Eyers.  This  letter,  which  was 
dated  the  24th  Oct.,  informed  Eyers  that  he  was 
"  like  a  wolf  in  sheep's  clothing  sailing  about,"  and 
except  he  made  "a  public  apologise"  he  should 
biiag  him  beforo  his  fuperiors.    He  Uieu  flxfidxltLe 


following  Monday  at  eleven  o'clock  to  receive  the 
money  at  Claycross-hoose.  Witness  deposed,  in 
reply  to  Pony,  Serjt.,  that  the  reason  he  had  sent 
that  letter  was  because  Eyers  the  day  before  hid 
said  to  him,  ** thee,  I  can  pay  thee  any  day  !* 

The  case  for  the  petitioner  being  closed  Pom 
Serjt.  was  about  to  address  the  court  on  the  whm 
of  the  evidence,  when 

WiLLES,  J.  said. — Brother  Parry,  I  need  only 
trouble  you  about  Mr.  Harrop.  The  case  againis 
Walling,  about  which  I  had  some  doubts  I^or^ 
has  been  greatly  strengthened  by  the  letter  thatbu 
been  now  put  in.  I  may  tell  you  that  I  hare  read 
over  the  evidence,  and,  as  at  present  advised,  I  shall 
not  decide  against  your  client,  except  it  be  in  ood- 
sequence  of  what  has  been  done  by  Mr.  Hairop^ 
and,  after  the  evidence  I  have  heard  thi«  moning^ 
it  may  be,  by  Walling.  But  with  leapect  to  Ifr. 
Harrop's  case,  it  has  made  a  rery  strong  imiH«i- 
sion — I  mean  with  reference  to  the  5th  section  of 
the  Corrupt  Practices  Act. 

Parri/,  Scrjt.  said  he  should  confine  himself  strictlj 
to  that  part  of  the  case  which  had  been  indicattd 
by  his  Lordship.  He  would  not  disguise  from  the 
court  the  difficulties  which  he  felt  in  dealing  with 
Mr.  Harrop*s  case.  He  was  fully  sensible  of  ths 
danger  in  which  his  client  was  placed  by  what  3fr. 
Harrop  had  done.  He  could  not  deny  that  there 
was  agency  on  the  part  of  Mr.  Harrop,  bat  he 
begged  of  lus  Lordship  to  consider  that  Mr.  Harrop*! 
agency  was  limited,  and  that  no  other  agent  for  it. 
Phipps  had  in  any  way  compromised  his  seat  Be 
submitted  that  according  to  the  statute  bis  Lord- 
ship ought  not  to  hold  one  act  of  undue  infloeoos 
or  treating  sufficient  to  unseat  Mr.  Phipps.  One 
act  of  bribery  would  be  sufficient,  but  undue  inflip 
ence  or  treating  was  a  yery  different  thing.  Hii 
learned  friend  Mr.  Cole  had  said  in  his  opening 
statement  that  a  system  of  terrorism  had  been 
organised  in  support  of  Mr.  Phipps  which  rendetei 
it  impossible  for  the  electors  to  Totc  freely.  Bo^ 
surely,  the  acts  of  a  single  person,  Mr.  Harrop^  coild 
not  be  justly  regarded  as  a  system  of  terrorism  waA 
as  Mr.  Cole  described  ?  If  an  election  had  in  all 
other  respects  been  properiy  conducted,  he  he- 
lieved  he  had  the  authoritpr  of  a  judge  for 
stating  a  single  act  of  intimidation  by  an  agent 
would  not  be  sufficient  to  make  it  Toid.— 
[WiLLES,  J.  said  that  where  an  election  had  been 
well  conducted  he  should  struggle  to  maintain  il| 
and,  therefore,  where  there  was  an  allegation  of  a 
single  act  of  intimidation  he  should  require  veij 
strong  evidence  indeed  before  declaring  tlie  election 
void.]  The  conduct  of  Mr.  Harrop  did  not  appear 
to  have  prevented  any  person  from  Toting  for  Mr. 
Laverton.  The  threats,  therefore,  which  Mr. 
Harrop  had  employed  were  perfectly  futile  as  re- 
garded the  result  of  the  election.  It  coiUd  not  be 
denied  that  Mr.  Harrop  was  technically  an  agent 
of  Air.  Phipps,  but  it  was  not  really  as  agent  that 
he  had  dealt  with  his  workmen.  There  was  evi- 
dence to  show  that,  long  before  Mr.  Phipps  came 
forward  as  a  candidate,  Mr.  Harrop  intended  to 
influence  his  workmen  against  Mr.  Laverton.  On 
the  other  hand,  there  was  not  an  iota  of  evidenoe 
to  show  that  Mr.  Harrop  ever  said  to  any  of  hit 
workmen,  ^*  If  you  don't  vote  for  Mr.  Phipps,  I 
will  turn  you  out  of  my  employment."  All  he  had 
done  was  to  try  to  induce  his  workmen  not  to  voce 
for  Laverton.  If  they  did  not  Tote  at  all  3fr. 
Harrop  would  have  been  quite  satisfied.  His  Lord- 
ship had  probably  never  heard  of  a  oimilar  case  to 
this,  nor  was  anything  of  the  kind  erer  likely  to  oocnr 
again.  There  was  an  overpowering  feding  of 
animosity  on  Mr.  Harrop's  part  tovai^  Hr 
V  lA'^Qiton^  from  whatever  cause  it  might  have  i 
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but  ouitht  that  to  iSect  Mr.  I'hippt,  in  whoae  mind  '■ 
x  wilhia  whoK  knowjedjie  U  never  was  and  cuuld 
lot  bive  beeo  llut  Hr.  Harrop  entertained  such 
riodictiTO  feelingi  townrda  Mr.  LaTertau  ?  He 
rabmitted  that  in  Ihia  matter  Mr.  Harrnp  aught  not 
lo  be  regarded  as  an  agent  for  Itlr.  I'tiipps.  Mr. 
SuTop  had  acted  entire);  beyond  the  icupo  ol  his 
■KBDCj.  What  be  had  done  had  been  done  aJia 
anaita.  If  a  scrrant  dririns  hL)  maaler'l  carriage 
net  a  man  on  the  road  tovardi  irliom  he  entertained 
the  moit  rindictiTe  feelinga,  and  droTa  over  him, 
irould  the  omiter  be  reipontible  for  the  act? 
rWiLLM,  J.-Certaioly  not,]  Well,  tbo  act  of  Mr. 
Hairop  waa  preciaely  limilar.  Waa  k  man  to  be 
Mtddled  with  ri^poDsibilitj  for  the  acts  of  an  agent 
irliodid  not  care  whettier  he  was  returned  or  not, 
pfO*idBd  he  gratifled  hii  own  naimosit;  ?  He  would 
nov  aaj  a  few  worda  of  Mr,  Walling.  [Willeb,  J. — 
[  don't  thinlc  ;ou  need  go  into  that.  If  the  lecood 
Mter  had  come  out  in  the  beginning  1  might  report 
Mr.  Walling  to  tbc  House ;  but,  a*  at  pre«nt  ad- 
vised, I  don't  thinli  ;oa  need  go  into  his  case.  Hy 
■Bind  is  at  present  at  the  balance  as  to  Walling,  but 
[  latlior  think  I  could  not  do  anything  in  hii  case.] 
Ibe  learned  Serjeant  conclnded  by  declining,  as 
to  recrimination,  to  ask  bis  Lordship  lo  fix  any 
eotmpl  intention  ouHr.Larerton,  butbecontendnl 
that  there  was  the  clearest  evidence  of  corrupt  con- 
duct on  (he  part  of  his  agent  Benjamin  Brown. 

It  may  be  well  to  give  the  evidence  on  this  head, 
wblch  the  learned  judge  held  toconititute  a  weighty 

Thomas  Lane,  labourer,  of  Hawkridge,  ttated  that 
■Bad  br  Mr.  Fhtppa  and  Hr.  Pbudnr,  bat 
m  lalil  ha  would  ouka  do  prnoilM  notU  vsr;  near  ttia  alao- 
'     '  "'     ~  lupa,  but  ha  Iwd  no 

..  %hiidaamsUttla 
■r  Hawkiidge,  which 
BanjamtB  Brei"   "~" 


to  Hi.  PUppa  ( 
B*  did  BOl  ki 


_Mr.I*i , .      . 

Qw  (hat  Hr.  Brown  was  a  aapportar  of 
BCr.  Brown  was  down  at  Hawkndgv.  and 
Dosll'B  pnbUo  lunuH,  wlias  h*  askad  wiUiaaa 
aadlud.    Ha  did  not  know  lb.  Browa 


■not  ol  H 

Xr.  Bodwaj 


tosall  thaeotteg* 

""^""■■"»  _.  . . 

._  Kt. Brown  than.    _.     ._  .  .    . 

Ittook  half  an  hoar  tamakstbataariain.  Hr  Bnwn 
aid  a  word  about  his  Toto,  nor  had  witneia.  H«  had 
do  up  hia  mind  at  ths  tlmo  how  h<  should  vota.  He 
bhou^t  of  his  hocss  in  connection  with  tha  rota. 
js  had  bought  one  at  tho  cotlages  from  Kr.  Bodwa; , 
o(  Hr.  Baavan.     Ha  did  not  know   whather  thii 

—odwar  was  anj  ralatt**  to  Mr.  Bodwaj,  tho  annt  ol 

lb.  bTsrtOB.  Ha  ats  HK.  for  that  oottiwa  and  MI.  (ot 
tbs  othar.  Mr.  Kodwn  aaksd  ISW.  for  tha  ooCtaxe,  but 
took  SU.  He  had  got  MCH.  tor  propartr  tor  wblch  he  paid 
«Bl7  ISDL  When  Mr.  Brown  made  the  bargain  ha  gan 
wlasss  bt;  and  in  throe  daja  afterwarda  51. 

Benjamin  Brown,  the  brother  of  Stephen  Brown, 
grocer,  deposed  that  he  learned  from  Laoe'i  wife, 
who  used  to  deal  at  his  brother's  shop,  that  her 
hatband  had  some  property  at  Hawkridge  at  sell. 
The  Tsiiie  of  cottage  properly  at  Hawkridge  was 
improving,  and  therefore  be  wished  tu  buy  it.  His 
purchase  of  it  bad  nothing  whatever  to  do  with  the 
•lection.  He  bought  it  on  the  I2tb  Nov.  He  had 
never  canvassed  for  Mr.  Larerlon.  He  lold  the 
nroperty  to  Mr.  Laverton  in  December.  Mr. 
Liivertan  knew  nothing  whatever  about  the  pur- 
chase from  Lane  when  it  waa  made.  It  was  adjoin- 
lag  property  which  belonged  to  Mr.  Laverton. 

Id  cToss-ezamination  wltneea  iaid  be  bought  the 
popcgty  becauso  it  was  Improvable.    He  aold  it  for 


■}0OL,  the  amount  which  he  himself  paid  for  JL  He- 
did  not  want  to  make  any  proflt  by  IL  When  be 
bought  the  property  he  intended  to  keep  it,  thinking 
ibat  "it  might  pay  itself."  He  did  not  know  that 
Lane  was  a  voter  when  he  bought  the  cottages.  He 
iris  on  Mr.  Lavertoo's  committee,  but  did  not  know 
irhether  Lane  voted  lor  Mr.  Laverton.  He  attended 
:it  tho  committee  several  times,  but  look  no  active 
part  in  the  election.  He  had  bought  the  Angel  Inn 
"om  Mr.  Atkins  to  open  business  there  when  the- 

ase  should  expire. 

Stephen  Brown,  brother  of  the  last  witness., 
leatifled  that  he  had  persuaded  bis  brother  to  sell 
[he  property  to  Hr.  Laverton  because  he  thought 
that  nothing  could  be  made  by  it.  He  had  never- 
held  out  any  promise  to  James  King  tliat  he  vouldi 
gei  the  1  Ts.  10^  which  had  been  stopped  from  him 
for  damages  if  he  voted  for  Mr.  Laverton. 

'    cross-examination,  witness  stated  that  he  had 

heard  from  Mrs.  Lane  that  her  husband  hail 

cottage  property  to  si-ll.  His  brotlier  Benjamin 
had  bought  tho  Angel  Inn,  but  by  mistake  witness's 
name  was  Inserted  in  the  agreement  instead  of  hi» 
brother's.  The  agreement  had  been  drawn  up  by 
Hr.  Finniger.  Notwitbitanding  the  mistake  In  the 
names  ho  had  signed  the  agreement. 

By  WiLLU,  3. — Mr.  Laverton  had  no  interest  in. 
the  purchase  ot  the  Anget  Inn  when  the  transaction 
occurred,  but  had  some  interett  in  it  now. 

Hr.  Roland  Bodway  was  then  examined.— He  wa* 
the  conducting  agent  for  Mr.  Laverton.  The  con- 
veyance of  tho  Angel  Inn  would  be  made  from  Air. 
Atkins  to  Mr.  I.averton,  who  had  simply  taken  the 
agreement  oil  Stephen  Brown's  hands,  as  he  had 
duno  the  cottage  property  off  Bei^amin'i. 

The  claim  to  the  seat  having  been  abandoned,  tho 
learned  judge  proceeded  to  deliver  judgment  a« 
follows : 

WiLLEs,  J.— This  waa  a  petition  praying  that  It 
might  be  declared  that  Mr.  Phipp*  was  nnt  duly 
elected  or  returned,  and  tliat  the  election  was  null 
and  void,  and  thatthe  petitioner,  Abraham  Laverton, 
was  dnly  elected,  and  ought  to  bave  been  retnmed. 
The  latter  part  of  the  prayer  has  been  abandoned  by 
the  notice  given  on  the  part  ot  Mr.  Laverton.  He 
does  not  claim  the  seat,  and  the  qneation  remaining 
upon  tbe  petition  it  principally  whether  or  not  the- 
election  was  a  valid  or  a  void  election,  bat,  second- 
arily,  in  conaequence  of  the  seat  having  beei^ 
claimed,  whether  proof,  by  way  of  recrimioation, 
has  been  given  to  such  an  extent  as  to  amount  to- 
a  conviction  of  Mr.  Laverton  of  one  of  the  offences 
which  would  impose  upon  him  penalties  under  tbe 
statDtes  made  against  corrupt  practices.  The  for- 
mer is  the  main,  the  latter,  since  the  abandonment 
of  the  claim  to  the  seat,  has  become  a  collateral 
inquiry,  but  one  which  It  was  necessary,  andlamfar- 
trom  saying  It  was  not  proper,  to  pnnue  to  the  end.. 
With  respect  to  the  question  whether  the  election  is 
valid  or  void,  that  d^nds  on  the  effect  to  be  given 
to  a  great  mass  of  evidence  directed  to  show  that 
Mr.  Phipps  was  personally  or  by  one  or  more  of  his 
agents  guilty  of  corrupt  practices.  Tlie  effect  of 
proving  that  Mr.  Phipps  was  personally  guilty  or 
cognisant  of  any  corrupt  practice  would  have  been 
to  disqualify  him  in  various  ways;  not  only  to 
deprive  him  ol  his  aeat,  but  tu  fix  upon  him  the  dis- 
credit of  being  incapable  of  voting  at  any  election 
or  holding  any  judicial  office,  involving  the  striking 
of  bis  name  out  of  tbe  commission  ot  tbe  peace,. 
which  I  presume  he  holdi,  end  making  him  incapable- 
of  representing  this  or  any  other  borough  in  Parlia- 
ment.  I  at  once  say  I  think  the  case  against  Mr. 
Phipps  pertonally  has,  I  will  not  say  wholly,  fniied 
because  there  was  a  case  requiring  an  am*-«w,\«>^\. 
wttl  aay  il  \iBa  V«o.  eiAvt*!  mA.  «w:iA»KMst*.T 
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answered.    There  is  no  ground  whatever  for  im- 
puting to  Mr.  rhipps  any  corrupt  practices,  and  I 
entirely  believe  his  statement  that  he  did  not  intend 
that  any  such  practices  should  be  committed  in  his 
name  or  on  his  behalf.    There  was  a  charge  against 
his  son,  Mr.  Phipps,  jun.,  and  a  great  variety  of 
persons  who  were  alleged  to  have  been  Mr.  Phipps*8 
agents,  including  two  persons,  one  named  Wailing 
and  the  other  named  Joseph  Harrop.    With  respect 
to  Mr.  Fhipps  jun.,  I  must  equally  acquit  him  as  I 
have  done  Mr.  Phipps  his  father ;  and,  as  regards 
all  the  other  agents,  with  the  exception  of  the  two 
I  have  named,  it  appears  to  me  that  the  charges 
have  been  sufilcientl^-  answered.  Some  of  the  charges 
have  been  withdrawn ;  others  have  been  disposed  of 
in  the  course  of  the  case.    With  regard  to  Walling, 
it  is  right  I  should  observe,  in  passing,  that  if  he  be 
a  person  of  right  feeling  he  will  deeply  and  sin- 
cerely repent  of   what   he  has  done,  because  he 
allowed  his  angry  feelings,  to  say  the  least  of  it,  to 
get  possession  of  him  to  an  extent  which  induced 
him  to  write  two  letters — one  of  the  3l8t  Aug.  and 
the  other  of  the  24th  Oct. — which,  if  not  repented 
of,  would  leave  on  liim  the  stigma  of  not  merely 
having  been  angry,  but  angry  to  the  extent  of  being 
vindictive.    The  case  of  Walling  is  so  mixed  up 
with  that  of  Mr.  Barnes,  who   appears  to   have 
rescued  Eyeri,  the  voter   against  whom  Walling^s 
indignation  appears  to  have  been  excited,  that  it 
would  be  impossible  I  think  for  me  to  extricate  the 
one  case  from  the  other.    I  could  not  wdl  report 
Walling  without  also  reporting  Barnes,  nor  could  I 
report  Barnes  without  reporting  Walling.    I  think 
I  can  arrive  with  regard  to  both  of  them  at  the  con- 
clusion, **Not  proven."    I  could  not  have  done  so 
with  respect  to  Barnes  if  the  explanation  of  this 
morning  had  not  been  offered.  I  come  now  to  the  case 
of  Mr.  Joseph  Harrop,  and  that  requires  some  careful 
consideration.    I  am  deeply  conscious  of  the  serious 
character  of  the  question  raised  for  decision  by  the 
conduct  of  that  gentleman  in  the  course  of   the 
election.    I  hope  I  feel  the  extreme  importance  of 
the  case,  and  the  deep  responsibility  which  the  law 
imposes  upon  me  in  deciding  it.    I  am  satisfied, 
however,  that  the  clearness  of  the  conviction  upon 
which  I  act  is  all  but  equivalent  to  the  sense  of  the 
responsibility  which  I  feeL     I  must  proceed  to  pro- 
nounce that  conviction,  and  to  explain  my  reasons 
for  arriving  at  it  in  the  best  manner  I  can.    I  cannot 
take  the  conduct  of  Mr.  Joseph  Harrop  with  respect  to 
any  one  of  those  individual  men  as  standing  by  itself. 
I  cannot  look  upon  his  conduct  as  being  the  single 
act  of  an  angry  person  dealing  with  one  voter  who 
was  under  his  influence.    I  must  look  at  the  whole 
of  it  together.    I  must  not  only  look  at  the  fact 
that  in  the  latter  end  of  the  month  of  October  he 
resorted  to   a  course   which   has   been  correctly 
summed  up  by  my  brother  Parry  as  amounting  to 
this,  that  lie  threatened  never  again  to  employ  any 
workmen  of  his  who  voted  for  Mr.  Laverton,  his 
rival  in  trade ;  but  I  must  remember  that  he  was 
working  at  the  same  object  from  the  very  dawn  of 
the  election.     Taking   his   own   account^-and   I 
should    be    satisfied    to    be    judged   as   to    the 
decision  at  which  I  have  arrived  by  any  person 
who  should  take  Mr.  Harrop*s  own  account  of  the 
matter,  although  I   am   far  from  saying  that  I 
should  depend  wholly  on  the  account  of  a  person 
who  was  actuated  by  motives  of  a  character  by  no 
means  commendable — but,  taking  his  own  account, 
it  appears  that  at  an  early  period,  no  doubt  when  he 
found  it  possible  or  probable  that  Mr.  Laverton,  his 
rival  in  trade,  against  whom  he  entertained  an 
angry  feeling,  was  likely  to  come  forward  as  a  can- 
didate for  the  borough,  he  began  interrogating  his 
men  as  to  whom  they  were  likely  to  vote  for.    It 
does  not  requiiv  any  great  amount  of  reasoning  to 
cODM  to  the  CQDclusioii  that  he  thougYit  the  %;c«aX 


majority   of  those   men  were  likely  to  vote  for 
Mr.  Laverton  in  the  evrat  of  his  setting  upasacsa- 
didate :  and  he  appears  to  hare  asked  them,  as  be 
represents,  in  a  casual  sort  of  way  whether  tbej 
were  going  to  vote  at  the  election.    At  that  time  the 
election  being  far  off,  and  the  men  apparently  not 
having  made  up  their  minds,  or,  if  they  had,  not 
being  desirous  to  communicate  what  might  prodnoe 
unpleasant  consequences,  appear  to  hare  told  Uin 
that  they  did  not  intend  to  vote  at  alL    He  com- 
mended their  resolution,  and,  according  to  his  own 
account,  he  treated  it  as  a  promise,  tiie  breach  of 
which  afterwards  by  two  or  more  of  them  he  tbon^ 
proper  to  treat  as  a  piece  of  untrothf ulness  which 
rendered  them  unworthy  to  be  any  longer  in  his 
employment.     He  early  extracted,  as  he  says,  t 
promise  from  his  men  that  they  should  not  vote  st 
the  election.  As  matters  rolled  on,  he  appears  to  have 
been  applied  to  be  upon  Mr.  Phipps's  oommitteei 
He  was  willing  to  join,  and  he  was  upon  it  from  the 
beginning.    His  name  appears  on  the  three  editiou 
of  the  list  of  the  committee.  He  did  attend  at  meet- 
ings, and  appears  to  have  taken  such  part  in  the 
business  as  is  usually  taken  by  members  of  theeos- 
mittce.    And,  moreover,  treating  the  promise  made 
by  his  men  at  the  first  as  being  a  one-sided  promiie 
to  be  kept  by  them,  without  any  correepondiog 
promise  on  his  part  to  adopt  the  conrae  which  hie 
considered  would   be   wise  for  the  workmen,  he 
appears  to  have  commenced  canvassing  on  the  part 
of  Mr.  Phipps ;  not  canvassing  out  of  his  place  of 
business,  it  is  true,  but  canvassing  within  his  pisee 
of  business  and,  according   to   his  own  aooomit^ 
canvassing  tiie  men  who,  he   saya,  had  engaged 
not  to  vote  at  the  election,  and  those  of  them 
who  would  not  give  up  their  intention  of  votmff 
for  Mr.   Laverton    he   afterwarda    charged  with 
untruthfulness.      But    this    charge     is     a   thin 
guise    entirely   transparent,  which   cannot  for  a 
moment  prevent  one  from  seeing  the  real  tnth. 
Mr.  Harrop  proceeded  to  canvass  his  men  to  toIb 
for  Mr.  Phipps.    Am  I  to  suppose  that  his  wiih 
that  his  men  should  vote  for  Mr.  Phipps  had  not 
become  known  in  the  course  of  that  canvasa,  or  thet 
the  men,  seeing  Mr.  Phipps*s  carriage  come  vp  te 
Mr.  Harrop*s  from  time  to  Ume,  and  also  the  pla- 
card containing  the  names  of  the  committee,  did 
not  know  that  their  master  would  wish  them  to  toIb 
for  Mr.  Phipps  ?    Am  I  to  suppose  that  he  did  noC 
canvass  on  the  part  of  Mr.  Phipps  as  effeetnallv  ai 
ho  could  every  person  whom  he  thoogfat  could  be 
induced  to  vote  for  Mr.  Phipps?    If  I  am  asked 
for  proof  of  this  I  would  point  to  the  aocout 
given  by  MiUard  and  by  Mr.  Harrop  hlmsdi^  of 
the  conversation  with  Millard.     Mr.  Harrop  ^in^ 
troduces  the  subject  by  saying^  *'I  did  not  koov 
you  had  a  vote.'*     Millard   says,    **0h,    jesi  X 
have  had  a  vote  for  some  time."   lir.  Harrop  eii|i^ 
"Oh,  I  was  not  aware  of  that,'*  and  then  imsM- 
diately  following  is  the  convenation  with  lefe- 
rence  to  Millard's  vote.    I  must  arrive,  then,  at  the 
conclusion  that  Bfr.  Harrop  did  canvass  for  Ife 
Phipps,  and  if  I  arrive  at  that  oondnsion,  before  I 
proceed  to  what  took  place  at  the  end  of  October,  it 
is  right  to  consider  whether  he  acted  as  Mr.  Phiport 
agent.    I  cannot  avoid  the  oondosion  that  he  did. 
In  order  that  an  agent  may  bind  a  prindpal  it  is  not 
necessary  that  there  should  be  any  payment.    It  ie 
only  necessary  that  the  act  done  by  the  agent  upon 
which  the  question  arises  whether  it  is  to  bind  the 
principal  should  be  an  act  done  by  the  procuveneat 
of  the  principal  and  by  his  authority,  snd  there  esn 
be  no  doubt  that,  so  far  as  the  act  of  taniiseiig 
went,  Mr.  Phipps  not  only  desired  Itr.  Hanop  te 
canvass  for  him,  but  did  convey  (whether  t^jjfutif 
or  impliedly,  whether  by  words  or  action  is  qiili 
immaterial)  that  desire  to  Btr.  Hairapb    The  cvi- 
V  ^^KQfc^  «maunta  to  this,  that  Mr.  Uanap  desiriaf  t» 
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canvaBs  hit  own  men,  Mr.  Fhipps  did  say  "  Pray 
go  and  canvaM  your  men  for  me,"  and  though  these 
may  not  have  been  the  precise  words  which  passed, 
vet  that  passed  which  was  equivalent  to  them. 
Well,  canvassing  may  bo  either  by  asking  a  man 
to  vote  for  the  candidate  of  your  choice,  or,  if  not, 
to  remain  neutral,  and  not  to  vote  for  the  adversary. 
No  distinction  can  be  drawn,  except  in  the  amount 
of  favour,  between  voting  for  a  man  and  abstaining 
from  voting  for  his  adversary.  The  Corrupt  Prac- 
tices Act  places  upon  the  same  footing  the  act  of 
inducing  a  man  to  vote  or  to  refrain  from  voting. 
Bfr.  Hanop  having  canvassed  for  Mr.  Phipps,  and 
induced  as  many  as  he  could  to  promise  to  vote  for 
him,  would  appear  to  have  made  it  his  object  to 
preyail  upon  the  rest  not  to  vote  at  all.  But 
there  were  certain  men  in  his  employment 
who  were  determined  to  vote  for  Laverton, 
and  had  promised  that  gentleman  to  do  so. 
Those  were  Mark  Millard,  Alfred  Toup,  Samuel 
Grist,  Joseph  Francis,  and  Ceorge  Oatridge,  and 
there  was  one  man  who  remained  neutral,  namely, 
John  Humphries.  He  did  not  desire  to  vote  at  all. 
I  don't  know  whether  it  was  his  manner  or  whether 
it  is  the  manner  of  the  persons  in  this  neighbour- 
hood, but  I  thought  there  was  something  piteous 
in  the  way  in  which  Humphries  described  what  took 
place  between  him  and  his  master.  He  was  unwill- 
ing to  vote  at  alL  He  desired  not  to  vote.  Then 
he  is  put  upon  with  soft  language,  "  Could  you  go 
mgaiost  your  employer,  would  not  you  vote  for  me 
if  I  wanted  two  or  three  votes  just  at  the  end 
towards  four  o'clocki?'*  and  at  length  whether  by 
oonriction  produced  upon  him  by  argument  or 
persuasion,  or  whether  really  under  fear  of  what 
might  follow  I  leave  to  others  to  judge,  he  is  at  last 
induced  to  give  a  reluctant  consent  by  saying, 
«'  Well  I  do  not  think  I  should."  We  pass  through 
the  neutral  ground,  and  we  arrive  at  what  passed 
with  those  persons  whose  names  I  have  mentioned, 
and  who  afterwards  voted  for  Mr.  Laverton.  They 
were  all  in  Mr.  Harrop's  employ  till  towards  the 
latter  end  of  October,  and  they  all  had  to  leave  his 
employment  before  the  election.  They  all  intended 
to  Tote  Mr.  Laverton,  and  that  coming  to  the 
Imowledge  of  Mr.  Harrop  he  brought  them  before 
him,  and  what  did  pass  between  them  amounted  in 
■nbstance  to  this,  "  I  have  determined  that  no  man 
shall  remain  in  my  employment  who  votes  for 
Mr.  Laverton,  and  you  shall  have  no  further  em- 
piojment  from  me  if  you  vote  for  Mr.  Laverton." 
He  does  not  appear  wiUi  the  exception  I  tblnk  of 
Francis  Oatridge  to  have  asked  affirmatively, "  Will 
yon  vote  for  Mr.  Phipps  ?"  but  he  knew  that  the 
men  had  promised  Mr.  Laverton.  He  may  have 
thonght  that  it  was  in  vain  to  do  more  than  to 
req^oest  them  to  be  neutral,  or  he  may  have  thought 
if  he  had  swayed  them  so  far  as  to  induce  them 
to  refrain  from  fulfilling  their  promise  to  vote 
for  Mr.  Laverton  that  he  might  have  further 
■noeeeded  in  making  them  rote  for  Mr.  Phipps. 
I  cannot  pay  any  attention  to  that  topic  taken 
in  connection  with  the  other  circumstances 
to  which  I  have  referred.  Now,  Mark  Millard  was 
a  person  who  had  been  three  years  in  the  employ  of 
Mr.  Harrop.  He  appears  to  have  had  his  discharge 
— because  as  to  his  discharge  there  can  be  no  doubt 
-*apon  the  Slst  Oct.  The  receipt  for  his  plant  is 
dated  the  81st  Oct.  Alfred  Toup  was  eight  or  nine 
Tears  in  the  employ.  Samuel  Grist  was  six  years 
in  the  employ ;  he  was  brought  up,  I  think  he  said, 
or  discharged,  upon  the  27th  Oct.  There  was  a 
letter  of  the  28th  Oct.  from  the  manager,  Mr. 
Fattrell,  requesting  him  to  send  in  the  plant  which 
he  had  of  Mr.  Harrop's,  and  upon  which  the  work 
was  to  be  done.  As  to  Grist  and  Millard,  therefore, 
tb^  axe  confirmed,  as  it  appears  to  me,  by  written 
eontemponuieous  documents,  showing  theirs  was  a 


cause  of  actual  discharge,  and  disabling  them  from 
remaining  any  longer  in  the  service.  Francis  is  a 
person  who  bad  worked  as  a  washer  for  some  fivo 
months ;  he  appears  to  have  gone  on  the  27th  Oct. 
I  agree  with  my  brother  Parry  that  the  evideaco  as 
to  Francis  is  not  so  strong  as  to  an  actual  discharge, 
as  in  the  case  of  the  men  whose  names  I  have 
already  mentioned.  At  the  same  time,  I  can  feel 
no  doubt  that  that  man  went  because  he  felt  that 
it  was  no  use  for  him  to  stay.  The  next  is  George 
Oatridge,  who  had  been  cleaning  the  ironwork  for 
three  years,  and  who  was  spoken  to  six  weeks  before 
the  election  to  look  himself  over,  and  who  was 
spoken  to  three  weeks  before  the  election  again  to 
look  himself  over,  and  I  think  to  see  his  wife, 
before  he  decided,  and  who,  according  to  Mr. 
Harrop  promised  to  vote  for  Mr.  Phipps,  but  after 
thinking  it  over  in  the  night,  probably,  if  one  can 
judge  from  the  explanation  of  the  wife,  under  her 
advice,  determined  to  stand  to  his  promise  to  vote 
for  Mr.  Laverton.  That  man  also  went.  Then 
there  was  his  wife,  who  was  there  for  twelve 
months.  She  stated  that  she  was  turned  off,  and  I 
have  heard  no  contradiction  of  that ;  and  there  can 
be  no  doubt  on  my  mind  that  she  was  sent  away. 
Now  what  happened  to  the  rest  of  the  men  ?  It 
appears  there  were  seven  men  who  voted  for  Mr. 
Plupps.  Those  seven  men  remained  and  continued 
to  have  work.  There  were  three  men  who  remained 
who  voted  for  Mr.  Laverton,  and  those  were  men  of 
the  names  of  Robert  Keeves,  Alfred  Mattock,  and 
William  Bennett.  On  hearing  that,  it  occurred  to 
my  mind — well,  it  may  be  a  luursh  judgment  upon 
Mr.  Harrop,  ho  may  not  have  been  so  bad  as  he 
seems.  I  ought  to  be  cautious,  and  judges  and 
juries  do  weU  to  be  cautious  of  acting  upon  the 
evidence  of  discharged  servants,  because  ordinarily 
there  are  no  people  who  are  more  disposed  to  exagge- 
rate against  their  master,  and  a  person  who  has  to 
act  upon  the  evidence  of  discharged  servants  ought 
to  be  exceedingly  cautious  how  he  believes  every 
word  that  Uiey  say.  I  do  not  think  that  that  is 
applicable  to  the  men  here.  I  believe  that  they 
gave  a  substantially  true  account  of  what  took 
plaoe.  Bearing  that  in  mind,  and  seeing  that  the 
three  people  who  voted  for  Mr.  Laverton  were 
retained  in  Mr.  Harrop*s  employ,  I  became 
desirous  of  seeing  whether  he  really  did  repent 
of  it  after  all,  and  allowed  the  men  to  have 
their  own  way.  But,  upon  inquiry,  it  turns  out 
that  Robert  Reeves  was  an  exceedingly  useful 
man,  who  had  been  in  the  employment  a  consider- 
able time,  a  sort  of  foreman,  that  William  Bennett 
had  also  been  there  a  considerable  time,  and  when  I 
came  to  inquire  into  the  case  of  Alfred  Mattock, 
Mr.  Harrop  stated,  "  They  remained  in  my  employ 
because  I  had  heard  of  legal  proceedings,"  and 
finally  he  said  with  respect  to  Grist,  whosa 
case  I  selected  to  test  him  by,  **  having  in  my 
mind  that  letter  asking  for  the  plant,  I  did 
send  Grist  away  because  of  his  not  sticking  to 
his  promise  not  to  vote  at  the  election."  Now 
Mr.  Harrop  suggested  against  Millard,  but  not 
against  the  other  men,  that  working  for  Laverton, 
was,  or  may  have  been,  the  ground  of  dismissaL 
That  could  not  have  been  the  ground  as  to  all. 
It  was  said  to  apply  to  Millard,  Millard  denied  it. 
Then  it  was  suggested  that  it  was  untruthful  to 
vote  at  all  after  having  first  said  that  they  would 
not  vote,  but  I  have  said  enough  about  that  The 
notion  of  saying  that  a  man  is  untruthful,  because 
he  says  months  before  the  election,  '*  I  have  made 
up  my  mind  not  to  vote,"  and  then  when  the  excite- 
ment  of  the  election  comes  he  says,  ''Well,  I  have 
changed  my  mind,  circumstances  have  occurred  to 
make  me  change  my  miud,  and  I  will  vote ; "  to  say 
that  the  man  is  untruthful,  is  to  say  that  a  wise  maa. 
never  chaof^ea  bla  xninii^  ^\sStf2ELii^xi^si\^  i^'oX  %i 
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silly  an  assertion  as  a  man  could  well  make.  Then  |  himself  wished,  against  hia^  own  free  wilL  lite 
it  was  suggested  by  Mr.  Harrop  that  those  men,  or 
some  of  tiit;m,  went  voluntarily.  I  hardly  know 
how  to  deal  with  that.  As  for  saying  that  these 
men  went  voluntarily,  many  men  do  that  volan- 
tarily  which  they  do  not  do  willingly.  A  man  runs 
away  to  avoid  a  great  danger.  He  does  that  volun- 
tarily, but  he  would  prubablj-  wish  not  to  have  to 
run  iiway  at  all.  A  man  takes  a  small  boat  in  the 
middle  of  the  ocean  because  his  ship  is  on  fire.  So 
a  man  may  leave  the  service  of  an  angry  master 
upon  his  own  feet,  and  by  thu  exercise  of  his  own 
will  upon  his  niu8cle9,  without  being  carried  out,  or 
without  waiting  to  be  taken  by  the  shoulder  and 
turned  out.  Such  u  man  may  be  said  to  have  done 
it  voluntarily,  but  nut  willingly.  In  short,  the  dis- 
tinction was  well  expressed  by  the  poet  when  he 
said  of  one  who  acted  in  that  way — he  **did  it 
willingly,  with  an  unwilling  mind."  There  was  a 
compulsion  put  ui)on  these  men  which  they  could 
not  resist.  I  cannot  think  that  they,  having  been 
80  long  working  for  Mr.  Uarrop,  some  of  them 
for  years,  and  all  of  them  for  a  considerable  time, 
and  earning  their  livelihood  in  this  place,  would 
have  abandoned  that  livelihood  of  their  own  free 
will.  And  I  am  satisfied  that  all  these  men  would 
liave  remained  in  the  employment  but  for  their 
having  promised  to  vote  for  Mr.  Laverton.  And  I 
am  satisfied  that  they  would  now  be  working  for 
Mr.  llarrop  if  they  had  changed  their  minds 
as  he  willed  it,  and  had  voted  for  Mr.  Fhipps. 
Hie  next  question  is  whether  the  conduct  of 
Mr.  llarrop  does  amount  to  undue  influence  within 
the  statute  of  17  &  18  Vict.,  whether  it  was  intimi- 
dation within  the  5th  section  of  that  statute,  ^f  he 
threatened  the  lives  or  the  limbs  of  the  men  there 
could  be  no  doubt  that  that  would  have  been  within 
the  section.  But  I  do  not  know  that  it  is  mere 
poetry  to  say  it  might  well  occur  to  the  mind  of  a 
man  working  for  his  bread ,  '*  You  take  away  my 
life  when  you  do  take  away  the  means  whereby  I 
live."  A  man  who  is  sent  out  to  live  upon  the 
charity  of  his  fellow  workmen,  or  to  go  to  the  work- 
house with  his  family,  unless  he  does  a  particular 
thing,  is  intimidated.  But  is  that  an  intimidation 
within  the  section  ?  Now  I  shall  deal  with  this  as  I 
am  bound  to  do,  as  a  dry  matter  of  law,  and  I  shall 
deal  with  it  very  shortly  because  it  admits  of  being 
80  dealt  with.  The  Act  with  respect  to  corrupt 
practices  strikes  at  three  different  classes  of  such 
practices.  The  2nd  and  the  3rd  sections  forbid 
influencing  men  by  mercenary  motives  or  their  love 
of  gain  and  reward.  The  4th  section  forbids 
app^s  to  man's  gluttony  and  venal  appetites. 
The  5th  section  forbids  in  the  terras  which  have 
been  referred  to  appealing  to  a  man*s  fears  by 
means  of  violence  or  intimidation.  The  Act  speaks 
for  itself.  It  says  that  every  person  who  shall  directly 
or  indirectly,  by  himself  or  by  any  other  person 
on  his  behalf,  make  use  of,  or  threaten  to  make  use 
of,  any  force,  violence,  or  restraint,  or  inflict  or 
threaten  the  infliction  by  himself,  or  by  or  through 
any  other  person  of  any  injury,  damage,  harm,  or 
loss.  Upon  those  words  a  question  might  arise 
whether  they  are  not  to  be  understood  in  a  legal 
sense,  and  whether  you  must  not  only  show  damage, 
but  damage  the  result  of  some  injury  for  which  an 
action  might  be  maintained  at  law,  and  it  might  be 
pleaded  in  these  words  that  the  damage  resulting  * 
from  being  dismissed  from  an  employment,  where 
the  master  had  a  right  to  dismiss,  was  not  a 
damage  coming  witliin  that  description,  and  there- 
fore not  within  the  statute.  I  need  not,  however, 
express  my  opinion  upon  that,  because  the  following 
words  are  large  enough  to  include  every  sort  of 
intimidation,  every  sort  of  misconduct  which  would 
apente  upon  the  micd  of  another,  terrify  or  alarm 


words  are  "or  in  any  other  mmnoer  practise 
intimidation  upon  or  against  any  person  in  onler  to 
induce  or  compel  such  person  to  rote  or  refrain 
from  voting,  or  on  account  of  sach  pereoa  having 
voted  or  refrained  from  voting."  If  any  arfooieut 
were  necessary  to  induce  me  to  hold  that  a  thrett 
of  dismissal  from  employment  which  is  beneficial  to 
a  man — in  which  he  had,  as  it  were,  a  Rood  will, 
and  which  he  might  fairly  suppose  would  be  coo- 
tinued  as  it  previously  was,  unless  he  misconducted 
himself—  is  intimidation,  that  argument  is  suppUed 
by  the  2nd  clause  of  the  2nd  section  relating  to 
bribery,  because,  amongst  otlier  things  which  srs 
made  bribery,  is  the  promising  **  to  procore,  or  en- 
deavouring to  procure,  any  office,  place,  or  employ- 
ment, to  or  for  any  voter."  And,  reading  the  5tlt 
section  by  the  light  thrown  upon  it  by  the  2nd, 
I  can  have  no  doubt  that  that  which  it  would  be 
bribery  to  promise  the  enjoymeat  of  it  is  in  this 
case  at  least,  and,  with  reference  to  these  dream- 
stances,  intimidation  to  threaten  the  deprivatioa  of 
The  thing  answers  to  common  sense,  and  it  seems 
to  be  within  the  intention  of  the  LegiUatoie 
whether  you  take  the  general  language  of  the 
5th  section  by  itself,  or  whether  yon  refer  for  its 
interpretation  to  the  provisions  of  the  2iid  daose 
of  the  2nd  section.  I  must  conclude  with  respect 
to  this  branch,  therefore,  by  saying  that  in  m/ 
opinion  Mr.  Harrop  did  violate  the  5th  section  of 
the  Act  of  Parliament,  not  only  by  intimidathig  the 
men  whom  he  did  dismiss  in  order  to  compel  them, 
if  ho  could,  to  vote  for  Mr.  Phippa,  or  to  abstain 
from  voting  for  Mr.  Laverton,  but  that  he  did  also 
intimidate,  indirectly,  all  the  other  men  in  his  em- 
ployment, to  induce  them  to  rote  for  Mr.  Phippi, 
and  not  to  vote  for  Mr.  Laverton.  The  only  otlier 
question  remaining  is  as  to  the  effect  of  the  viob- 
tion,  by  an  agent  of  Mr.  Phipps,  of  the  provisioni 
of  the  5th  section  by  intimidation.  What  is  the 
effect  of  intimidation  such  as  has  been  referred  to 
upon  the  election  ?  Here  I  must  observe  that  I  do 
not  treat  this— indeed,  I  believe  I  have  already 
observed  that  I  do  not  treat  this— as  a  simple  esse  of 
intimidation ;  I  must  treat  it  as  part  of  a  system 
which  continued  throughout  the  time  that  lit 
Harrop  was,  in  the  sense  I  have  described,  and,  si 
I  think,  within  the  meaning  of  the  Act,  an  a^eat 
for  Mr.  Phipps  for  the  purpose  of  canvassing.  The 
question  as  to  the  effect  upon  the  election  depends, 
first  of  all,  upon  the  common  law  of  Parliament^ 
and,  secondly,  upon  the  true  construction  of  the 
36th  section.  I  entertain  no  doubt  that  if  I  were 
asked  to  decide  I  should  decide  in  acooids&os 
with  what  has  been  laid  down  already  in  caiei 
of  this  description,  and  especially  laid  down  by 
my  brother  Martin  in  whose  opinion  n^n  the  sub- 
ject I  entirely  concur.  I  can  entertam  no  doabt 
that  by  the  common  law  of  Parliament  a  aingis 
bribe  given  by  an  agent  at  an  election  would  hats 
the  effect  of  avoiding  the  election.  I  need  certaiatF 
not  look  into  any  book  upon  the  subject  to  ascectma 
that  general  bribery  would  avoid  an  electioiL 
Furthermore,  I  entertain  no  doubt  that  thi 
doctrine  laid  down  and  acted  upon  by  my  hrothcr 
Martin  is  correct,  that  a  single  bribe  by  an  agent 
does  avoid  the  election.  It  does  not  fix  the  csindi- 
date  with  penal  consequences,  it  simply  says  that, 
for  the  public  good,  in  order  that  the  agents  em- 
ployed by  the  candidates  may  be  detened  fram 
resorting  to  undue  means  for  the  purpose  of  lao 
curing  their  election,  as  a  matter  of  pabUe  V>m 
an  election  in  which  an  agent  has  so  miaooodaclM 
himself  shall  be  void,  not  becaoae  it  iodiiect^ 
operates  to  punish  the  candidate,  bnt  to  protect  tht 
public  and  to  prevent  the  like  practioea  if  pMf^ 
for  the  future.    But  it  is  said  tnoe  is  a  distinctiM 
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and  that  difference  is  said  to  exist  in  several  parti- 
culars.   Noir,  looking  at  this  Act  of  Parliament,  I 
think  that  it  will  be  found  that  if  its  Tfiain  prima  facie 
meaning  was  put  upon  it  one  would  suppose  that  it 
was  intended  that  all  corrupt  practices  should  have 
tlie  law  equally  applied  to   them.    ^  It  any  candi- 
date at  any  election  for  any  county,  city,  or  borough, 
shall  be  declared  by  any  election  committee  guilty 
bj  himself  or  his  agents  of  bribery,  treating,  or 
undue  influence  "—undue  influence  being  already 
defined  by  the  5th  section — "  at  such  election  such 
<aindidate  shall  be  incapable  of  being  elected  or 
flitting  in  Parliament  for  such   county,  city,  or 
bcnrongh  during  the  Parliament  then  in  existence." 
It  is  said  that  that  section   is   inapplicable  for 
aereral   reasons;    first,   because   a  single   act   of 
undue  infiuence  ought  not  to  prevail ;    and  that 
it    is  hard    that   Mr.    Phipps    should    be   liable 
for   Mr.    Harrop's    conduct.     Well    that    is   un- 
doubtedly   true.       As   I  have    already  said,  the 
law  deals  in  this  instance  with  the  validity  of  the 
election,   and   does  not  deal   with   the  penalties 
imposed  upon  the  candidates.    Then  it  is  said  that 
a  single  act  of  undue  infiuence  ought  not  to  defeat 
the  election.    I  find  no  such  limitation  in  the  36th 
flection ;  I  find  that  the  candidate  and  his  agents  are 
pnt  upon  the  same  footing.    The  section  says  **If 
any  candidate  or  his  agents  be  guilty  of  bribery 
treating,  or  undue  influence."  I  will  take  an  illustra- 
tion.   I  will  suppose  that  a  candidate  at  an  election 
ifl  a  manufacturer.  I  will  not  take  Mr.  Laverton ; 
I  must  take  a  person  somewhat  in  the  position  of 
Mr.  Uarrop.     I  will  suppose  that  such  an  employer 
informs  all  persons  in  his  employ  (who  may  be  500 
or  more)  **  I  shall  discharge  every  man  who  does  not 
TOte  for  me,"  or  '*  I  shall  discharge  every  man  who 
Totes  for  that  person  who  has  injured  mo  so  deeply." 
Can  I  fur  a  moment  suppose  that  a  person  who  does 
an  act  of  that  kind  is  to  have  any  sympathy,  or 
that  the  law  did  not  intend  an  election  to  be  void 
at  which  such  misconduct  as  that  was  proved  to 
have  taken  place  ?    But  I  must  hold  (and  I  should 
do  SO  unhesitatingly),  that  an  election  was  void 
which  was  so  influenced.    It  is  inevitable  that  it 
mnst  equally  be  void  under  the  SGth  section,  if  the 
imdue  influence  was  exercised  by  an  agent,  because 
the  36th  section  says  "  or  his  agents."    Then  it  is 
flaid  that  it  is  left  in  the  discretion  of  the  judge  to 
fl^how  much  undue  influence  shall  or  shall  not 
flixect  the  election.    That  is  impossible.    The  11th 
flection  of  the  Act  under  which  I  sit  is  imperative. 
'I  have  no  discretion  either  one  way  or  the  other. 
I  must  pronounce  for  tlie  truth,  as  I  believe  it, 
upon  the  facts,  and  for  the  law,  as  I  best  know  it, 
upon  questions  of   law.      Then   it   is   said  that, 
to  pot  that  construction  upon  the  36th  section, 
that  this  election  which  has   gone  by  is  avoided 
would   be    begging   the   question,   because   sect. 
86  says  that  ''if  any   candidate   at  any  election 
for  any  county,  city,  or  borough  shall  be  declared 
bj  any  election  committee,  guilty  by  himself  or  his 
agents,  of  bribery,  treating,  or  undue  influence  at 
■uch    election,  such  candidate    shall  in  future  be 
incapable  of  being  elected  or  sitting  in  Parliament 
for  such  county,  city,  or  borough  during  the  Par- 
liament then  in  existence."    That  is  the  argument, 
and  it  is  no  doubt  a  plausible  one,  and  it  was  one 
which  passed  through  my  own  mind  when  I  first 
had  to  consider  the  section,  which  of  course  I  did, 
before  venturing  upon  these  duties,  with  the  greater 
aflfliduity,  because  of  the  necessity  of  pronouncing 
a  determination  upon  the  spur  of  the  moment.    But 
the  answer  which  I  gave  to  that  in  my  own  mind 
ifl  this:  It  is  a  retort  of  the  argument    It  is  a 
begging  of  the  question,  because  the  question  here 
ifl  not  whether  Mr.  Phipps  shall  in  future  be  capable 
of  being  elected,  but  whether  he  shall  in  future  be 
d^ble  of  sitting  in  Parliament,  regard  being  had 
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to  what  took  place  at  the  election  which  has  gone 
by.    Therefore  the  inquiry  must  be  in  respect  of 
what  took  place  at  or  concerning  the  election  which 
has  gone  by,  and  to  say  that  it  is  begging  the  ques- 
tion, therefore,  is  only  another  form  of  that  mode 
of  begging  the  question  which  is  forbidden  by  the 
legal  maxim,  that  you  can  never  set  up  as  an  excep- 
tion a  thing  the  validity  of  which  is  in  question. 
For  the  benefit  of  the  learned  who  do  not  recollect 
this  maxim  in  its  original,  I  will  state  it:   Ncn 
debet  adduci  exceptio  ejuadem  ret  cujus  patet  disttolutiiK 
It  is  quite  obvious,  therefore,  that  the  begging  of  the 
question  would  be  in  not  treating  that  section  as  ap- 
plicable to  the  election  under  inquiry.    Then  it  waa 
said,  fourthly,  the  influence  to  defeat  the  election 
must  be  influence  operating  as  a  kind  of  terror.    I 
do  not  wish  to  use  strong  language,  but  there  was  a 
terror  more  or  less — whether  it  bis  more  or  less  still 
a  terror — amounting  to  intimidation  at  Mr.  Harrop's 
factory  for  some  time  before  the  election,  and  a 
strong   feeling    that  men  would    be   dealt    with 
differently  according  as  they  voted,  one  way  or  the 
other,  which  feeling  produced  by  illegitimate  means 
is  to  be  prevented,  and  the  persons  who  are  likely  to 
feel  it,  to  be  protected  by  the  law.    Then  the  next 
argument  was,  that  Mr.  Harrop  did  it  not  as  agent ; 
that  although  he  was  an  agent,  and  did  intimidate 
under  the  5th  section,  he  did  not  intimidate  as  agent, 
and  thst  therefore^his  principal  is  not  bound.  And  it 
was  said,  and  very  well  said  by  way  of  illustration  of 
that  view,  that  although  a  master  is  answerable  for 
a  negligent  act  of  his  servant  in  the  course  of  his 
employment,  he  is  not  answerable  for  his  wilful  and 
spiteful  act  for  his  own  purpose,  not  in  the  course 
of  his  employment.     And  that  might  be  carried 
further,  because  a  master  would  not  be  liable  to 
some  person  run  over  by  his  carriage  driven  by  his 
coachman  upon  some  errand  of  his  own,  entirely  oat 
of  the  scope  of  the  employment  of    the  master. 
There  can  be  no  doubt  of  that ;  but  I  might  put  on 
the  other  hand  a  variety  of  cases  in  which  a  prin- 
cipal is  held  liable,  even  civilly,  for  an  act  of  his 
agent  which  he  never  authorised,  and  never  in- 
tended, and  at  which  he  is  exceedingly  displeased. 
The  case  of  a  bank  held  liable  for  the  fraud  of  a 
manager  or  clerk ;  the  case  of  a  person  who  employe 
a  man  to  navigate  his  boat  for  hire,  held  liable  for 
the  infringement  of  a  ferry  by  the  boatman  without 
his  authority  and  against  his  will ;  and  a  case  which 
occurred  in   London  in  the  rivalry  between  the 
omnibuses,  where  the  proprietor  of   an  omnibus 
was  held  liable  for  the  wilful  act  of   his  coach- 
man, in  cutting  in  before  another  omnibus,  and 
injuring    the    vehicle    and    the    horses,    and    I 
think  one  of  the  passengers,  for  the  purpose  of  get- 
ting a  fare,  having  in  his  mind  at  the  time  the 
compound   motive  of  effecting   his  own    spiteful 
desire,  and  at  the  same  time  of  getting  before  the 
other  omnibus  to  get  a  fare  for  his  master.    This 
was  a^  case  very  much  considered,  and  which,  in  the 
Exchequer  Chamber  was  held  by  a  large  majority 
of  the  judges  to  be  a  case  of  liability.    Or  I  might 
put  even  the  more  apposite  case  of  a  man  employing 
another  to  steer  or  assist  him  in  the  management  of 
his  vessel  in  a  race,  when,  by  the  act  of  one  of  the 
crew,  wholly  unauthorised  by  the  employer,-  a  foul 
takes  place,  and  the  employer's  vessel  wins.  In  such 
a  case  if  it  were  proved  to  demonstration  that,  not- 
withstanding the  foul,  the  race  would  have  been 
won  by  the  vessel  on  board  of  which  the  miscon- 
duct took  place  it  would  surprise  one  if  by  any  rule^ 
either  of  honour  or  of  law,  the  prize  was  given  to 
the  vessel  which  was  in  fault.    No  Innocence  of  the 
employer  could  have  any  effect  upon  his  liability. 
Here  Mr.  Harrop  did  what  he  did  out  of  hostility 
to  Mr.  Laverton.    That  certainly  cannot  add  merit 
to  his  act.    The  question  is,  whether  the  act  w«& 
done  with  the  object  ot  a»»ft\Mi^tlRx.^\»\fv^^\s\.^CQ» 
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ooime  of  hii  caavoM.  1  bave  uo  doubt  in  my  own 
miiul  that  tbe  object  was  to  serve  Mr.  Fhipp*, 
tbough  it  wai  to  lerra  him  at  the  expense  of  Mr. 
lATcrton.  The  object  wns  to  get  Mr.  Fhippe  re- 
tamed,  though  the  motive  was  to  spite  Mr.  Lsver- 
toD,  and  to  prevent  him  from  tiaving  the  hooaur 
of  representing  Iho  boroogh.  I  hare  gone  ttirough 
the  reasons  why  I  was  called  apon  to  adopt  the 
cmutruction*  which  I  am  satisfied  I  most  put — 
and  if  I  were  to  allow  myself  to  indulge  any 
feeling  upon  the  subject,  I  might  say  very  sincerely 
I  regret  in  this  case  to  be  compelled  to  put — upon 
the  f  octi  and  upon  the  Sfith  section.  I  do  not  regret 
It  with  reference  to  any  of  the  parties  concerned, 
except  Mr.  Phipps  himsulf.  But  I  have  no  dis- 
cretion ;  I  must  perform  my  duty.  The  only 
temaining  question  is  with  reference  to  whether  I 
must  report  the  case  of  Brown  and  Barnes,  and  the 
other*  which  were  brought  forward  in  the  recrimi- 
natory CSM  Bgsinft  Mr.  Lavertun.  With  respect  to 
these  I  do  not  propose  to  add  anyChiag  to  the  obser- 
TkUons  I  have  thrown  out  in  the  course  of  the  case. 
Hr.  Cole  has  not  been  heard  upon  them,  and  at  pre- 
aeut  J  do  not  think  it  necessary  that  I  should  deal 
with  them.  I  thinkaverj  strongcaaeforinqmryhai 
been  made  out  in  respect  of  the  transaction  with  Mr. 
Brown;  and  until  I  heard  Mr.  Barnes  this  morning 
I  even  thought  I  should  probably  be  compelled  to 
report  specially  the  transaction  with  respect  to  Mr. 
Walling,  including  of  course  what  Mr.  Barnes  did 
in  respect  of  producing  the  bOl.  It  is  not  necessary 
to  go  into  the  reasons  why  (hat  feeling  has  been 
removed  from  my  tnicd.  I  can  only  say  that  with 
respect  to  these  cases,  although  there  was  a  very 
strong  case  for  inquiry,  I  have  arrived,  for  reasons 
which  I  believe  I  stated  at  the  outset,  at  the  con- 
clusion that  I  ought  to  say  "  not  proven."  What  I 
must  do  in  this  case  in  pursuance  of  the  provisions 
of  the  llth  section  is,  to  state  first,  that  this  elec- 
tion was  void  upon  the  ground  of  intimidation 
within  the  5th  section  of  the  Act,  by  Mr,  Harrop, 
an  agent  of  Mr.  Fbippa.  With  regard  to  Mr. 
Fhipps  and  Mr.  Lavcrton,  each  of  them,  I  must 
report  that  neither  candidate  was  guilty  of  any  cor- 
mpt  practice,  and  tbat  no  comipt  practice  was 
oommitted  by  the  consent  or  knowledge  of  cither 
of  them  at  the  election,  and  I  must  further  report 
that  upon  the  evidence  before  me  it  did  not  appear 
that  corrupt  practices  prevailed,  nor  is  there  any 
reason  to  suppose  that  they  did  prevail  extensively 
in  the  borough  at  the  late  election.  I  do  not  propose 
to  make  any  further  order  (1  am  not  bound  lo  state 
any  reasons  why  I  make  no  nrder)  as  to  the  coats ; 
lut  it  is  quite  obvious  why  I  do  midce  no  order.  The 
scrutiny  has  been  abandoned.  Fersonal  attacks  were 
made  upon  Mr.  Fhipps,  which  have  entirely  failed  ; 
and  the  recriminatory  case,  though  it  did  not 
amonnt  to  proof  to  satisfy  my  mind  to  report 
against  Mr.  Laverton,  was  of  so  aeriaus  and  weighty 
a  character,  that  I  think  it  was  i^uite  right  to  bring 
it  before  the  court. 

Agents  for  the  respondents,  Godmin  and  Prirketl, 
8,  King's-bench-walk,  Temple,  agents  for  H.  POi- 
mger  and  Son,  Westbury. 


Agtney^Namt  on pubUihtd  lut  of  oinmittM. 

TUmtnfact  ofanamt  being  on  the  pubUdtd  list  of  a 

anmailla  it  no  proqf  nf  agtncy. 

Hr.  Charles  Paul  Phipps  was  called  to  show  the 

agency  of  Harrop. 

Jaakti  was  pressing  his  CTOss-examination  in  order 
la  bring  agency  more  thoronghly  home  to  Mr. 
SMiTop,  tfaoo^Q  it  was  admitted  by  Serjeant 
''Mnjr  that  Mr.    Hanop's  nunQ  bad  a^^eaic^  ui 


WiLLBB,  J.,  said ;  I  wish  it  to  be  nnderatood  thit 
I  shall  not  hold  the  mere  fact  of  a  name  being  sn 
tlie  puhllBheil  list  of  a  committee  a*  auffidint 
evidence  of  agency.  I  may  illuatnite  this  view 
by  the  case  of  the  committees  of  Oxford  sad 
Cambridge.  But  if  I  find  a  person's  name  on  a 
committee  from  the  beginning,  tliat  he  atteoded 
meetings  of  the  committee,  tliat  he  also  canvsoed, 
and  that  his  canvass  was  recognised,  so  far  is  it 
went,  I  must  require  considerable  argoment  to 
satisfy  me  that  he  was  not  an  agent  within  tbt 
-  of  the  Act  of  Parliament. 


TrtaliHg—InfltuMce  on  eketioH, 
A  thiabltfidqf  drink  given  tsilk  a  vUie  to  uffsesalfa 

tiietion  would  makt  tkt  dtction  void;  frvf  u  orskk 

prodnee  thai  effect  the  ialeat  to  infiutuct  licdectiM 

nmil  be  dearfg  ilioiBii, 

Seth  Cowdray  deposed  that  he  had  been  cannoid 
for  Mr.  Phipps  by  Cornish,  Head,  and  Wan%  st 
Bratton„abont  a  fortnight;befbre  the  election.  Wm 
in  Newman's  pablic-house  in  the  evening,  wfMi 
beer  was  being  dnint  by  eighteen  or  *wen^  person^ 
some  of  them  volets,  Cornish,  Mead,  and  Watts  was 
there.  He  saw  Watt*  pay  for  a  quart  of  beer.  H> 
heard  Cornish  say  that  he  conld  not  get  bis  fiapr 
into  Laverton's  pocket,  but  could  get  his  whole  hsai 
into  the  pocket  of  Mr.  Phipps.  BIr.  Phipps  was  in 
an  inner  room  at  the  time.  Brandy-and-water  wM 
drunk  as  well  as  beer.  Francis  paid  for  the  bisadf- 
and-water. 

WiLLBB,  •F.— I  do  not  think  the  evidence  of  tint 
witness  can  prove  treating  with  a  riew  to  inflneiM 
the  election.  A  thimbleful  given  with  that  objMt 
would  make  the  election  void  ;  bat,  in  order  to  ps- 
duce  that  effect,  the  intent  to  influence  the  electJOi 
should  be  clearly  shown. 

[EHaiTtrw.— In  the  But  line  ot  the  last  paiagi^^  of  kal- 
note  to  tbe  fDrasainB  netitkia,  aula  p.  MS,  the  wdft 
"owla^ntt'-ihoiildfoUowtlMwoid  '' «■*•—  ■] 


STALETBIUDGE  ELECTION  PETITIOS^. 

Feb.  10,  U,  12,  and  13,  1869. 

(Before  Blickbuui,  J.) 

/nfimiiirtion—  Treating— Agency—  Vohnteen—Dif 
gated  authority  lo  bring  up  vottn. 

To  void  an  declian  on    the  gretnd  of 
must  be  lAovn  that  ike  iOegal  actm  ipe 
Ote  member  or  hu  agent,  or  that  vialtnti.   ....  ..  . 

five  at  to  prevent  a  fair  and  free  election. 

Commiltee-roomt  were  formed  in  rarnsi  dittridt,  W 
roana  icere  laien  at pablic-houtet  for  (^ifi  iiiiiniiit 
tim.  Bandtome  tarns  mere  paid  far  this  arewumiitoii^ 
and  ihepeophjrom  isAomtAc  rDouts  letrelaixK  **ir 
ttood  lAai  thit  payment  tovered  a  certain  ameul  if 
rffrethment.  Sirvag  endeavoitrt  trtre  made  tf  dt 
member  and  Ms  agenU  to  Mtq>  dnntimg,  ttct  a  jKi 
deal  took  place  .- 

Beid,  that  there  had  been  no  drink  mppliti  witt  S 
corrupt  intention,  and  tJtat  the  idhgaUati  ^  MriUf 
thtrtfort  failed;  but  (Aol  had  mart  tkiak  bem  em- 
turned  U  uimid  have  gone  far  to  vitiatt  lie  sfcrfisa. 

/(  U  bribery  under  ted.  3  of  17  ^  18  FkI.cH!,* 
promiie  to  tee  that  a  tecrhtunt  nhuM  i»  »  far  't 
teaget  by  giving  hit  vote. 
\IlmaqUiii«tpUdas  a  ^nero/propcisttisB  dal  nbn^ 
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a  sitting  member  or  his  agent  employs  a  ptrson  to  bring  man  his  daj*8  wages  for  loss  is  not  an  aggpra- 

ifp  a  voter,  and  that  person  does  corruptly  what  they  yated    case   of    bribery ;    it    is    not    like  giving 

intended  should  be  done  ineorruptly,  they  must  take  gold  or  soTcreigns,  but  it  surely  comes  within  the 

the  conseqbences,  treatment  of  the  third  section.]    I  was  going  to 

Jt  cannot    U  taken  as  a  hard  and  fast  rule  that  ^^^.  *  ^\:^\  \^'   *^e  8^*?^   ^  T^^^   ^  ^^^ 

wherever  a  case  of  corruption  can  be  p?oved  within  the  requires   that    there  shaU  be  actual  payment-a 

letter  of  the  Act,  the  sekt  should  be  declared  vacant.  ™«~  ^JT-!!:'''^  '"''!  ^'''  ,  [Blackburn,  J.-Eti- 

Each  case  must  be  regarded  with  reference  to  the  facts  ^«°^  ^t  ^"^^3^  "  "^J*  ^^^P^y^*'®,^  ?„T5  ^"  S^* 

taken  together  and  determined  by  the  sohtion  of  the  money,  but  where  he  has  "contracted."]  \Pope  :  "Or 

question  whether  the  relation  between  the  member  and  ^^^  procure,  or  shall  promise  to  procure,  or  endea- 

the  agent  was  such  as  to  make  the  member  responsibU  J?^  ^  P"^?^  — 7^     rBLACKBURif,  J.-As  far  as 

for  the  acts  done  :  *^^  ^^^  "'^'^  ^^  question,  I  do  not  understand  whether 

-,              ..J,/,                ,                           ,  yott  are  in  a  position  to  dispute  that  they  both  were 

-Comsequenthji,  if  the  services  of  a  volunteer  are  accepted,  offered  this.    The  question  is  whether  there  wiU  be 

the  candtdaU  will  not  invariably  be  responsibU  for  sufficient  proof  of  agency  in  form  of  law.]  I  shall  be 

bu  acts.  prepared  to  offer  some  evidence  before  your  Lord- 

Where  the  heads  of  a  committee  were  bond  fide  voters,  ship,  probably  with  regard  to  other  questions  of 

not  chosen  ly  the  respondent,  but  by  bond  fide  voters  treating.    [Blackbubn,  J.— That  will  require  some 

among  themselves  in  a  business-like  way,  it  was  evidence.  I  may  tell  you  what  I.think  the  strongest 

part  of  the  case  you  have  to  answer.    There  maybe 

Meld,  that  a  messenger  sent  by  one  of  those  heads  was  a  case  of  treating  made  out  without  it,  but  some  of 

not  so  connected  with  the  sitting  member  cu  to  make  the  evidence  tends  to  show  that  those  bodies  of 

him  responsible  for  his  acts.  roughs  who  were  employed  to,  as  it  was  said,  guard 

Jt  was  alleged  that  roughs  were   employed  to  induce  ^^^  voters  and  keep  the    peace—though  I  think 

voters  to  drink,  and  thus  prevent  them  from  voting  they  are  more   likely  to    break  it—there  would 

for  the  other  side :  appear  to  be  some  evidence  to  show  that  the  roughs 

were    supplied    with    drink   to    get  voters  who 

Seidy  that  if  this  had  been  proved,  it  would  have  been  would  vote  upon  the  other  side,  and  make  them 

an  exercise  of  undue  influence  within  the  Act.  diink  two  glasses    for  their  one,  so  as  at  least 

The  petition  in  this  case  complained  of  the  return  ^  prevent  them  voting  for  Buckley.    If  that  is 

•of  Mr.  James  Sidebottom  for  the  borough  of  Staley-  made  out  it  comes  very  decidedly  within  the  Act.] 

bridge,  and  it  alleged  that  he  himself  and  by  his  The  evidence  of  Vaughan,  who  is  much  referred 

agents  was  guilty  of  bribery,  treating,  and  undue  to,  is  as  follows.    He  said: — 

indfloeiice,  and    prayed   that  the  election  might  in  I  live  at  Dnkinfield,  and  am  a  miner.    I  know  Thomas 

consequence  be  declared  void.  011b«rt.    His  brother  married  nnr  aiater,  and  I  and  he  baye 

always  been  playmates  from  cmldbood.    I  recollect  going 

S  Pooe  and  Edwardst  annparAd  fnr  thi»  nptifcinnpra  ^*^  Thomley  to  see  Mr.  NeDd,  the  last  witness.    I  men- 

o.  ^ope  ana  JiMwaras  appearea  lor  Uie  petitioners.  ^^^  Gilbert's  name  to  him,  and  said  he  could  be  brought 

T         I    /  rr*     •     /%   ^      V       ^  «          Ml              •.•  along  with  somebody  else  from  Manchester.  He  (Yaugfaaa) 

Jjereeche  {.Biggin,  Q.  C,  absent  from  illness,  with  then  stated  that  he  visited  Gilbert ;  and  that  Neild  was 

him)  for  the  respondent.  vexy  particular  in  telling  him  not  to  give  anything  or  pay 

for  anything  to  Gilbert  for  his  vote,  or  anything  else. 

Much  of  the  evidence  is  dealt  with  in  the  judg-  When  I  went  into  the  house  I  saw  Gilbert  first,  and  then 

nient  which  we  give  in  extenso,  it  being  considered  bis  father.    I  went  to  Wm  and  said  "Good  morning,  sjr.  I 

K«r  m^^x^Ji  m,^f\*^w^*L  ^A'^im^M^  4.^k..»  *u^  f«u  ..^o^...  ^^^  *'<>™®  ^^  »  httlo  busmoes  of  importance.     I  want  to 

\ij  good  authority  advisable  to  have  the  f  uU  reasons  know  if  you  will  go  with  me  r   He  laughed  when  he  saw 

of  the  judges  on  the  evidence.  me,  and  said,  "I  suppose  you  want  me  to  go  and  rote  blue  F" 

As  to  payment  of  expenses  and  wages  to  labourers,  I  "*<*  "7«»''  .^f.  5!j^    WeU.  but  ^ijat  about  my  wages 

Thom«  Johnion  «ud  he  had  been  p«d  8,.,  but  he  JST^S?  fS '„a  ^'^SirSItTSi'tL  ^.^Sttl^^'Siii^ 

did  not  know  by  whom,  and  other  voters  said  they  he  went. 

had  been  promised  their  expenses  and  three  days' 

wages,  but  it  was  held  that  the  promissors  were  not  Pope.— You  had  been  canvassing  before  for  Mr. 

the  agents  of  the  respondent.  Sidebottom  ? — Witness :  No,  sir. 

At  the  conclasion  of  the  petitioner's  case,  How  did  Thomley  know  about  you?— Because  I 

had  lived  beside  him. 

Leresche  in  accordance  with  an  intimation  from  Was  Thomley  with  you  when  this  passed  about 

hisLordship,passedoverthe  question  of  intimidation  the  wages? — He  was  standing  by,  but  I  do  not 

and  said :  Regarding  another  branch  of  the  evidence  know  whether  he  heard  me  or  not. 

which  my  friend  has  offered  in  support  of  the  ob-  Did  you  stop  on  the  way  from  Gorton  to  Dukin- 

jection  which  I  suppose  in  point  of  fact  is  substan-  field  with  the  voters  ? — Once,  I  believe. 

tially  a  charge  of  bribery,  there  being  no  grosser  Or  more  than  once? — It  might  be;  I  am  not 

charges  of  bribery  at  all  pretending  to  be  opened  by  sure. 

mj  friend,  or  suggested  in  the  evidence,  but  simply  Was  it  at  a  public-house  ?~We  stopped  at 

the  cases  of  the  two  or  three  men  who  were  brought  public-house. 

overt  and  whose  expenses  are  alleged  to  be  promi^.  And  had  Gilbert  and  Evans  something  to  drink 

S^LACKBiTBN,  J. — Moio  than  their  expenses — three  — ^Yes,  sir. 

js'  wages.]    With  regard  to  that,  I  may  ask  your  Had  you  ?— Tes. 

liMrdship's  opinion  whether,  in  point  of  fact,  the  Did  you  pay  for  your  own  ?— Yes. 

evidence  amounts  to  a  proof  upon  which  your  Lord-  Who  paid  for  Evans's  and  Gilbert's  ? — Me,  sir. 

■hip  shall  be  prepared  to  act,  or  upon  which  you  And  Mr.  Nield  had  cautioned  you  so  much  before 

would  require  me  to  furnish  an  answer,  with  regard  you  started ;  how  came  you  to  promise  him  about 

to  that  b^g  a  corrupt  practice  within  the  meaning  his    wages  ?  —  Well,  I  took    that   on   my    own 

of  the  Act?    [Blaokbubn,  J.— There  can  be  no  responsibility. 

reasonable  question,  if  a  man  is  told  "  If  you  come  How  came  you  to  give  him  the  glass  ? — I  took 

and  vote  for  me,  or  my  side,  I  will  pay  your  day's  that  on  my  own  responsibility  also, 

wages,"  thus  receiving  a  sum  of  money  in  considera-  You  did  not  care  whether  you  unseated  your 

tion  for  his  vote.]    My  friend  relies  upon  the  36th  member  or  not    Did  not  you  believe  Mr.  Nield  ? 

section  of  the  30  &  31  Vict.    [Blackburn,  J.— I  Why  did  you  do  it? — I  don't  know,  I  am  sure. 

iboald   apprehend  he  relies   on   the  evidence  of  Nield,  it  appeared,  had  delegated  the  business  of 

bribery   upon  the  3rd  section  of    the  17  &   18  getting  up  voters  to  the  above  witneaa  «sA  'Cc% 

Yict.  c  102.     Of    course    a    mere  repaying  a  Thomley  meiiUoii«^\ii\AA  ^Vy^^tix:^. 
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The  following  discussion  ensned  on  the  address  of 
Leresche  9S  to  proof  of  agency : — 

Lereache  said  he  had  paid  some  attention  to  the 
reports  of  the  proceedings  aa  given  by  the  pubic 
papers,  and  the  judges'  findings  in  trying  election 
petitions,  and  he  confessed  he  was  not  really  able  to 
place  before  his  Lordship  anything  that  would 
amount  to  a  definition  of  agency  so  as  to  make  a 
candidate  responsible,  but  from  what  he  had  drawn 
from  what  had  fallen  from  the  judges*  he  believed 
there  must  be  evidence  of  a  person  being  employed 
in  the  conduct  of  an  election,  though  not  for  the 
imrpose  of  doing  any  illegal  act.  Martin,  B.,  he 
bcdieved,  in  dealing  with  a  case  where  there  was 
a  promise,  supposed  that  a  person  was  found  of 
very  humble  means— indeed,  a  person  who,  in 
one  case,  was  in  receipt  of  parish  relief,  going 
about  canvassing,  and  offering  money,  and  after- 
wards one  found  that  the  money  was  paid. 
[Blackbusk,  J. — Anybody  would  doubt  a  poor 
person  when  he  promised  money,  but  there  are  rich 
beggars — that  is  a  matter  of  fact.  I  have  given 
much  attention  to  the  subject,  and  have  asked  half 
the  judges  if  they  could  furnish  me  with  a  formula 
on  the  point,  and  I  do  not  know  that  anyone  has 
given  a  more  definite  statement  than  Blr.  Leresche. 
Taking  it  to  be  clearly  the  established  law,  which  I 
think  it  is,  that  where  a  man  has  been  employed  as 
an  agent  in  the  election,  and  misconducted  himself, 
though  totally  unauthorised,  that  is  sufficient  to 
void  the  election,  I  want  to  have  a  guide  as  to  what 
would  sufficiently  connect  a  man  with  agency.] 

LertBche  said  there  were  only  two  points  that  at  all 
suggested  themselves  to  his  mind  as  affording  any 
assistance,  and  they  were  more  in  the  way  of  analo- 
gies thau  anything  else.    Taking  the  responsibility 
of  a  person  for  whom  a  civil  trespass  was  committed 
by  another,  it  must  be  held  to  be  for  his  benefit. 
Another  matter  which  suggested  itself  was  the  class 
of  cases  where  a  servant  could  make  his  master 
responsible  for  anything  done  in  the  course  of  his 
duty.    If  there  was  only  an  isolated  transaction 
which   was   capable    of   an    honest   construction, 
that    was   really    not    a   corrupt  practice  within 
the  meaning  of  the  Corrupt  Practices  Prevention 
Act.     If   it    be    shown    that    a    sitting    member 
bribed,  of  course  as  a  matter  of  justice  he  could  not 
retain  his  seat.    If  also  it  was  shown  that  an  agent, 
although  without  authority,  bribed,  it  was  the  same. 
[Blackburn,  J.  said  he  did  not  doubt  that  a  single 
corrupt  act  was  sufficient  to  unseat  a  member.   The 
difficulty  was  when  a  certain  extent  of  agency  was 
proved  and  a  certain  corrupt  act  was  proved,   to 
decide  if  they  were  sufficient  to  bring  the  case  within 
the  meaning  of  the  Act.]    The  only  case  as  to  the 
matter  of  payment  was  a  tentative  one.    Vaughan 
gave  his  evidence  with  great  fairness,  and  unless 
his  promise — which  did  not  seem  to  have  been  made 
in  seriousness — was  corrupt,  the  case  was  not  proved. 
Vaughan  seemed  to  have  made  his  promise  in  a 
kind  of  jocular  way.    [Blackburn,  J.— I  do  not 
think  I  can  possibly  hold  that.    There  was  a  serious 
belief  on  the  part  of  the  voter  that  he  should  be 
paid  his  day's  wapes.]     It  was  quite  clear  that  the 
young  man  Vaughan  did  not  pretend  he  was  an 
agent  or  canvasser.     With  regard  to   Thornley's 
beerhouse    being    engaged,    and    if    it    was    held 
that   Tiiomlcy   and    Vaughan  were  delegated   by 
Nield,  the  first  point  to  be  considered  was  that  of 
delegation.    The  next  point  was  this — supposing 
.here  could  be  a  power  of  delegation,  what  did  Nield 
dJ.cgate?    It  was  quite  clear  that  Mr.  Sidcbottom 
knew  nothing  about  that  transaction,  and  it  was  quite 
clear  that  if  Mr.  Sidcbottom,  as  the  candidate,  might 
he  bound  by  his  authorised  agent,  he  was  not  bound 
bjr  a  series  of  Jinks,  however  remote,  ot  \io>ne^w  lai 


they  went  from  his  instructions.  In  point  of  fsct, 
the  moment  he  got  divided  by  one  single  link,  that 
was  sufficient  to  exonerate  the  candids^  If  they 
looked  at  the  case  of  young  Vaughan,  tfaey  could 
only  make  it  out  in  the  ordinary  way.  He  wst 
told  there  was  no  need  to  go  and  fet^  the  msn 
at  all.  He  was  told,  «'We  are  all  safe;  there 
is  no  fear  of  the  election ;  there  is  no  need 
to  go  and  fetch  a  voter  from  Manchester." 
Vaughan  said,  "  We  have  the  trap  here,  and  we 
can  go  and  fetch  another  man.**  **  Be  careful 
how  you  proceed,"  was  the  reply.  Conld  it  be  ssid 
in  fairness,  and  justice,  and  plain  dealing,  in  good 
feeling  between  man  and  man— could  it  be  ssid 
that  Mr.  Sidcbottom  was  answeraUe  for  wfast 
passed  ?  Though  it  was  true  that  this  statnte  wu 
directed  against  corrupt  practices,  it  was  not  directed 
against  practices  not  corrupt,  and  it  must  be  evi- 
dent to  his  Lordship's  mind  that  this  was  not  s 
transaction  intended  to  be  corrupt.  It  amounted  to 
a  question  whether  his  Lordship  would  be  entitled 
to  say  that  by  law  and  fact  a  corrupt  practice  wss 
intended. 

Pope,  in  reply.— It  appears  to  me  that  the  case 
naturally  divides  itself  into  two  distinct  branches '- 
one  a  question  of  fact,  and  the  other  a  question 
partially  of  fact  and  partially  of  law — ^rix.,  the 
question  of  agency,  and  of  how  far  in  this  esse 
we  have  established  acts  upon  the  part  of  ICr. 
Sidebottom's   agents   which   ought   to   vmd    the 
election.    I  am  sorry  I  cannot  offer  your  Lordship 
much  assistance  in  deciding  this  point,  but  I  think 
that  my  friend,  in  arguing  the  question  of  agraqr, 
has  fallen  into  a  mistake  in  supposing  that  it  is 
necessary  in  a  case  of  this  character  that  the  proof 
of  agency  should  be  such  as  to  fix  Bir.  Sldeb<inom 
with  the  same  class  of  liability  as  in  a  civil  actioo. 
On  the  contrary,  it  seems  to  be  laid  down  as  s 
piinciple  which  should  govern  the  decision  of  thii 
question,  that  the  ordinary  law  of  agency  must  be 
widely  extended  in  order  to  cover  the  question  la 
this  particular  case.     That  principle  ia  this— thst 
inasmuch  as  a  candidate  at  parliamentary  electioBi 
seeks   an    office   of   public  trust,  not  merely  the 
candidate  himself,  but  the  public  generally,  sie 
largely  interested,  not  only  in  the  conteat,  but  this 
it  should  be  carried  on  in  a  proper  and  legitimsK 
manner,  and  the  candidate  is  held  to  be  bound  to 
employ  trustworthy  and  ivi^liable  people  ai  his  agents;. 
and  if  either  from  circumstance  or  choice,  he  does 
not  employ  trustworthy  persons,  he  does  it  at  hii  ova 
risk  of  voiding  the  election,  his  consent  in  their 
acts,  except  so  far  as  recognising    their  agencvt 
having  nothing  to  do  with  their  acts.    [BLACKBOVSr 
J.— That  would  create  a  principle   which  would 
sometimes  work  very  harshly.    You  make  out  thst 
where  there  are  a  large  number  of  volunteers  ginsf 
assistance  in  the  work  it  would  follow  that  anyooe 
of  them  being  corrupt  would  vitiate  the  electioo.] 
I  do  not  know  that  I  am  bound  to  go  to  that  extent. 
I  should    limit  the  responsibility  in  the  case  of 
voluntocrs.    I  would  call  your  Lordship*s  attentioa 
to  the  )H)sition  in  which  this  question  stands  upos 
the  various  decisions  since  the  Act  came  into  opeia- 
tion,  but  I  certainly  would  allow  in  the  case  of 
limiting  the  liability  for  the  acts  of  volunteers  thil 
the   petitioners  should  be  bound    to    show  some 
authorising  on  the  part  of  the  candidate  to  the 
person  whose  acts  are  sought  to  be  made  available 
against  him.    This  matter  must  to  an  extent  be  s 
question  of  fact,  and  no  technical  rule  can  belsid 
down  which  would  be  applicable  under  all  possible 
circumstances.    I  say  this  because  if  my  originsl 
proposition  is  in  any  degree  correct  the  cireoia- 
stancos  of  each  particular  case  must  enter  into  the 
consideration  of  the  learned  judge  when  be  is  desl- 
\\\i\^'«\\.Vv  the  case  of  agency.    [BxaLCKBuai^  J*-*X 
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quite  agree  that  it  must  depend  upon  the  fact  in 
each  case,  consequently  by  not  being  a  question  of 
law  it  is  impossible  to  reserve  it  for  the  Court  of 
Common  Pleas.  Supposing  I  were  a  jury  and  you 
the  judge,  what  does  it  seem  to  you  to  require  to 
make  Mr.  Sidebottom  responsible  for  the  acts  of 
Tolonteers?  No  doubt  treating,  to  be  treating, 
most  be  done)  on  behalf  of  ^e  candidate,  but 
the  corrupt  practices  may  be  done  by  agents 
without  being  on  behalf  of  the  candidate.] 
More  than  that,  with  reference  to  bribery,  the  Act 
says,  '*  any  person  who  shall  conjointly  or  by  him- 
self or  by  any  person  on  his  behalf."  These  words 
will  fix  the  candidate  with  treating  through  his 
agents.  The  4th  section  of  the  Act  says,  "  Every 
candidate  who  shall  corruptly  by  himself,  or  by  or 
with  any  person,  or  by  any  oUier  ways  or  means  on 
his  behalf,"  words  as  wide  as  they  possibly  can  be, 
appsrently  intended  to  gather  together  every  pos- 
sible description  of  agency  with  regard  to  treating. 
Whilst  I  cannot  hope  to  assist  your  Lordship  much 
in  this  matter,  I  can  lay  down  what  seems  to  me  to 
be  the  principle  to  be  observed.  The  first  question 
is,  was  the  agent  whose  illegal  act  is  alleged  to  have 
been  a  corrupt  act,  and  to  invalidate  the  election, 
was  that  agent  authorised  by  the  candidate  to  do  m 
a  legal  manner  that  which  he  does  in.  an  illegal 
manner?  It  is  a  fallacy  which  my  friend  has  fallen 
into  that  any  candUate  must  g^ve  authority  to  do 
illegal  acts.  I  take  it  that  where  a  candidate's 
agent  for  a  legal  purpose  executes  that  purpose  in 
an  illegal  manner,  his  illegality  corrupts  and 
annuls  the  election.  And  you  find  that  tJiis 
principle  is  laid  down  by  Willes  J.  in  the 
tVestbury  case,  where  Mr.  Phipps  was  unseated 
for  intimidation  and  undue  influence,  by  the 
intimidation  of  a  person  named  Harrop.  [Black- 
burn J. — I  remember  the  case  well  enough. 
Willes,  J.  found  as  a  question  of  fact  that  the  can- 
didate having  requested  Mr.  Harrop  to  canvass  his 
workpeople,  he  coerced  his  employees  and  the  elec- 
tion was  voided.]  And  in  that  case  the  only  autho- 
xi^  proved  was  the  authority  to  canvas,  and  to  do 
le^sUy  what  Mr.  Harrop  did  illegally.  Mr.  Harrop 
was  no  recognised  agent,  or  chairman  of  committee, 
but  through  his  illegal  acts  the  election  was  ren- 
dered Yoid.  And  w^t  is  applicable  in  the  case  of 
a  workshop  filled  with  hands  is  the  case  in  a  street 
of  voters  or  in  the  case  of  one  single  voter.  The 
principle  laid  down  by  Willes,  J.,  then,  is  this — 
the  illegal  execution  of  a  legal  authority  voids 
the  election,  and  the  knowledge  of  the  candi- 
date has  nothing  to  do  with  it  [Blackburn, 
J. — I  quite  agree  it  does  not  require  personal 
knowledge.  Is  there  no  other  case  you  can 
refer  me  to  besides  this?]  In  the  Windsor  case 
Willes,  J.  defined  an  '* authorised  canvasser" 
as  an  agent,  not  using  the  word  "  employed,"  but 
-^anthorised."  He  therefore  says  that  an  **  autho- 
rised canvasser"  may  be  an  agent  to  void  an 
election  by  a  corrupt  practice,  and  he  follows  this  up 
in  the  lAchfidd  case  by  saying  that  the  illegal  acts 
of  an  **  authorised  canvasser  "  can  void  an  election. 
In  this  case  we  have  the  best  proofs  of  authority 
to  canvass,  from  which  you  may  fairly  deduce 
agency.  It  may  also  be  contended  in  the  words  of 
the  section  that  if  a  number  of  volunteers,  who 
were  not  absolutely  authorised  to  act,  were  still  to 
engage  in  corrupt  practices,  it  would  void  the  elec- 
tion. But  that  is  not  necessary  in  my  case ;  if  it 
were  not  done  by  persons  regularly  employed  for  the 
purpose,  but  was  done  by  persons  authorised  for  a 
Isgal  purpose,  the  candidate  is  still  responsible  so 
far  as  the  voidance  of  the  election  is  concerned.  It 
is  not  necessary,  then,  if  my  argument  is  in  any 
way  soond,  that  we  should  discuss  the  question 
as  to  the  power  of  Mr.  Nield  to  delegate  his 
aathority.    The  question  to  be  considered  as  to  the 


case  of  bribery  is,  was  Thoruley  delegated  to  legally 
bring  up  the  voter  that  he  brought  up  illegally,  and 
did  his  illegal  act  bind  the  candidate  upon  this 
question  of  agency.  I  will  now  leave  your  Lordship 
to  deal  with  it.  Then  upon  the  question  of  fact,  I 
submit  that  corrupt  practices  have  been  fully 
proved. 

Blackburn,  J. — ^The  petitioners  complain  of  an 
undue  return  of  the  sitting  member  on  three 
grounds — undue  influence  or  intimidation,  treating, 
and  bribery.  The  charge  of  intimidation  I  disposed 
of  in  the  course  of  the  hearing,  by  pointing  out  that 
the  evidence  was  insufficient.  I  trust,  however, 
that  no  one  will  for  a  moment  suppose  that  the  act 
sworn  to  have  been  done,  the  attack  upon  Mr. 
Buckley  when  in  his  carriage,  was  in  itself  anything 
less  than  both  a  crime  and  a  folly.  The  fact  that 
the  act  was  done  in  election  time  does  not  at  all 
mitigate  tiie  assault,  but  rather  makes  it  worse.  I 
need,  however,  say  no  more  on  that  point,  and  will 
leave  it  in  the  belief  that  those  concerned  in  the 
matter  will  see  when  their  blood  is  cool  how  wrongly 
they  have  acted.  To  void  an  election  on  the  ground 
of  intimidation  it  must  be  shown  that  the  illegal 
acts  were  instigated  by  the  member  or  his  agent, 
which  has  not  been  shown  in  this  case;  or  that 
violence  was  so  extensive  as  to  prevent  a  fair  and 
free  election.  Although  wrong,  the  acts  of  violence 
in  this  case  fell  far  short  of  that,  and  therefore  the 
seat  is  not  imperilled  by  them.  Upon  the  subject 
of  treating  the  law  is  defined  with  tolerable  clear- 
ness in  the  Corrupt  Practices  Act.  The  whole  of 
the  section  relating  to  treating  turns  upon  the  word 
''corruptly,"  and  the  question  as  to  whether  there  is 
corrupt  intention  depends  upon  what  was  done,  the 
extent,  and  the  way  in  which  it  was  done.  It  is, 
therefore,  always  matter  of  doubt  upon  which  the 
judge  or  jury  in  the  case  must  form  its  own 
opinion,  which  some  may  think  wrong  and  others 
right.  Now  we  have  evidence  in  this  case 
baling  upon  treating  proper  to  be  considered, 
part  of  which  I  pass  by  for  the  present  to  come 
to  that  in  which  I  am  sorry  to  say  there  is  a  distinct 
conflict  of  testimony,  which,  after  most  careful  con- 
sideration, compels  me  to  conclude  that  there  must 
have  been,  on  one  side  or  the  other,  not  merely  a 
misstatement  or  colouring  of  facts,  but  a  wilful 
misstatement  of  what  occurred  at  the  Star  and  the 
Albion.  The  case  for  the  petitioners  on  that  point 
rests  mainly,  though  not  entirely,  on  the  evidence 
of  Thomas  Johnson,  Knott,  and  Rhodes.  These 
three  men  told  a  story  to  the  effect  that  voters  were 
taken  to  these  inns  and  kept  out  of  the  way  of  the 
other  side.  Knott  and  Rhodes  said  they  were  at 
the  Star  when  Rigby  was  taken  up  to  the  club-room 
and  introduced  as  a  Liberal-Conservative,  and  to 
keep  him  there  they  proposed  a  mock  meeting,  put 
him  in  the  chsdr,  gave  him  drink,  and  induced  him 
to  make  a  speech.  It  was  sworn  distinctly  by 
Knott,  that  Mr.  Charles  Johnson,  Mr.  Sidebottom's 
agent,  was  present  when  Higginbotbom  introduced 
Rigby,  that  he  approved  what  had  been  done,  told 
them  to  make  Rigby  drunk,  and  said  he  would  send 
him  to  the  Albion  to  be  taken  care  of.  It  was  also 
sworn  very  distinctly  that  Mr.  Bates,  who  was  Mr. 
Sidebottom's  head  man,  saw  Rigby  at  the  Albion 
and  afterwards  made  a  speech  from  the  door  of  the 
hotel  to  a  body  of  what  are  called  roughs,  telling 
them  to  bring  in  voters  whenever  they  could  get 
them,  and  if  necessary  for  this  purpose  to  knock  the 
horses'  legs  from  under  them  iu  cases  where  voters 
were  being  carried  in  cabs ;  that  Rigby  was  made 
more  drunk  than  he  was  when  he  came  from  the 
Star  ;  that  two  irishmen  who  were  not  named  were 
brought  in,  made  completely  drunk,  and  put  aside 
under  the  table,  and  while  there  were^iAWV^^'o^aXVi 


d54 


MAGISTRATES'   CASES. 


Stjlletdridge  ELEcnos  Petitiok. 


taken  from  one  of  them;  and  that  Mr.  Bates 
must  have  seen  them.  I  need  scarcely  point  out 
that  if  anything  like  this  actually  occurred  it  would 
utterly  vitiate  the  election.  Johnson  and  Bates 
ivero  undoubtedly  agents,  and  if  drink  was  given  to 
these  two  Irishmen,  it  must  have  been  done  to 
influence  the  election  by  causing  them  to  vote  for 
Mr.  Sidebottom,  or  at  least  to  abstain  from  voting 
on  the  other  side.  Now,  did  these  witnesses  speak 
the  truth  or  not  ?  The  fact  that  they  had  been 
removed  from  the  town  by  the  petitioner's  agents  as 
soon  as  they  had  given  information  is  in  itself  not  a 
matter  of  moment,  except  that  it  shows  that  the 
petitioners  themselves  had  little  confidence  in  them, 
and  that  is  to  some  extent  a  slur  upon  their  cha- 
racer  and  position,  But  when  cross-examined,  both 
men,  Johnson  especially,  would  not  tell  that  they 
had  been  taken  away.  Johnson  even  asserted  he  did 
not  know  whence  the  money  came  from  to  carry  him 
to  Ruabon  ;  but,  as  I  indicated  at  the  time,  though 
it  by  no  means  proved  there  was  no  truth  in  what 
the  man  said,  it  showed  he  was  not  prepared  to 
speak  the  whole  truth ;  and  I  came  to  the  conclusion, 
after  hearing  the  statement  so  manifestly  false,  that 
ho  was  not  wholly  trustworthy.  Knott,  too,  had 
been  committed  twice.  But  Rigby  by  his  evidence 
led  me  to  the  conclusion  that  ho  was  on  that  par- 
ticular night  drunk  somewhere,  and  altogether  I 
thought  this  was  a  case  requiring  an  answer.  I  was 
prepared  to  hear  there  had  been  some  exaggeration 
and  that  a  good  deal  of  explanation  could  h&  offered, 
but  I  certainly  did  not  expect  to  hear  the  whole 
f  tory  totally  denied,  and  was  not  prepared  to  have 
the  issue  set  before  me  whether  this  was  or  was  not 

E>sitive  invention  on  the  part  of  these  men.  Mr. 
ates  distinctly  swore  that  the  story  of  his  making  a 
speech  to  a  body  of  people  at  the  door  of  the  Albion 
was  quite  untrue.  Johnson,  in  fact,  swore  one  way 
and  Mr.  Bates  precisely  the  opposite.  The  account 
given  given  by  ^Ir.  Bates  of  his  interference  with 
the  cabs,  however,  was  quite  consistent  with  what 
Johnson  said,  and  it  was  certainly  a  foolish  act, 
because  the  attack  upon  the  cabs  could  under  no 
possible  circumstances  be  justified.  Mr.  Bates's 
act,  too,  is  confirmation,  no  doubt,  that  Johnson 
spoke  the  truth  in  saying  that  directions  had  been 
given  beforehand  to  the  men  who  stopped  the  cabs, 
yet,  on  the  other  hand,  the  incident  having  been 
made  public,  its  being  talked  about  would  afford  a 
basis  upon  which  Johnson  might  compose  what  ]VIr. 
Bates  declares  to  be  fabulous.  Here,  then,  is  a 
direct  conflict  of  testimony,  and  in  such  a  case 
character  must  weigh.  And  if  Johnson's  story  be 
true  and  Mr.  Bates  did  make  the  speech  to  those 
twenty-five  men,  then  Mr.  Bates  must  have  come 
here  deliberately  to  peijuro  himself  when  he  knew 
at  least  twenty-five  men  could  prove  that  he  had 
perjured  himself.  I  cannot  draw  that  conclusion, 
and  therefore  I  must  decide  that  Johnson's  state- 
ment is  untrue.  Then  we  come  to  the  other  part  of 
the  case  in  which  Charles  Johnson,  the  secretary  to 
the  committee,  is  concerned.  In  this  case  also  we 
must  weigh  the  value  of  his  testimony,  and  I  must 
say  that  Mr.  Charles  Johnson  seems  to  be  in  a 
better  position  as  regards  character  than  the  other. 
Then  we  have  the  evidence  of  Callison  and  others, 
who  were  in  the  Star  at  the  time.  Callison,  we  have 
been  told,  was  presiding  over  a  meeting,  which,  from 
the  evidence  of  one  side,  wo  may  call  a  jolly  asso- 
ciation for  corrupting  the  red  voters;  but  the 
respondents  say  Callison  was  nothing  of  the  kind, 
and  that  the  meeting  at  the  Star  was  nothing  more 
than  a  gathering  of  volunteers  arranging  among 
themselves  for  the  bringing  up  of  voters ;  that  it  was 
agreed  among  them  there  was  to  be  no  drink- 
ing, and  that  they  carried  out  their  resolution 
witb  considerable  success.  On  Hub  \)articular 
^gb^  too,  Callidon  swore,  "without  Wing  iW^^il 


in  cross-examination,  that  he  was  busy  in  the 
room,  where  there  was  a  little  drink,  and  that 
Eigby  was  really  brought  up,  but  that  nothing 
like  putting  him  in  the  chair  and  making  him  speak 
occurred.  That  Rigby  was  there,  sat  down  for  % 
time,  and  afterwards  became  troublesome,  was  quite 
consistent  with  Rigby's  own  eridencc,  with  the  ex- 
ception that  Rigby  admitted  he  was  in  the  chair; 
but,  looking  at  the  way  in  which  the  question  wis 
asked,  and  the  peculiar  meaning  attached  to  the 
phrase  "  in  the  chair,"  I  do  not  think  that  Rigby 
meant  more  than  that  he  was  sitting  down.  Con- 
sidering Callison's  manner,  I  came  to  the  conclusiaa 
he  was  what  his  side  represent  him  to  be — a  sober, 
steady  man,  who  had  been  selected  by  his  feUov 
voters  of  the  same  class  to  preside  orer  them  when 
conducting  their  business,  and  that  he  did  not  look 
like  what  the  petitioners  represent  him,  a  person 
put  there  as  president  of  a  meeting  which,  under 
colour  of  being  a  committee,  was  to  be  a  means  of 
corrupting  voters.  Now,  upon  this  i>art  of  the  case 
I  am  sorry  to  have  to  form  an  opinion ;  there  most 
have  been  not  simply  exaggeration  or  simple  mis- 
take, but  open,  deliberate  falsehood  on  the  one  side 
or  the  other,  and  I  come  to  the  conclusion  that 
it  was  on  the  side  of  those  who  support  the  peti- 
tion, and  consequently  that  it  was  not  tme 
there  was  any  attempt  either  at  the  AUroq 
or  the  Star  to  make  either  Rigby  or  the 
two  Irishmen  drunk,  so  as  to  affect  tiieii 
voting.  I  now  come  to  the  rest  of  the  evi- 
dence bearing  upon  treating.  It  seems  Teir  deir 
that  the  sitting  member's  friends — he  himself 
took  no  part  in  it-^agreed  that  committees  should 
be  appointed  in  each  district  to  arrange  for  the 
canvass  and  bringing  up  of  Toters,  and  thej  were 
obliged  to  take  rooms  for  meeting  in  at  paUie- 
houses ;  it  seems  also  clear  that  the  sitting  member's 
committee  went  round  to  the  rooms  and  paid  those 
to  whom  they  belonged  sums  of  money  wnich  were 
probably  handsome  for  the  accommodation.  It  if 
alleged  that  in  paying  for  the  rooms  they  were  alio 
paying  for  the  drmk  and  the  refreshment  supplied, 
and  to  some  extent  that  was  understood  by  the 
people  from  whom  the  rooms  were  taken ;  bat  I  do 
not  think  it  appears  that  it  was  the  intention  of  the 
sitting  member  or  his  agents.  It  may  have  been  or 
it  may  not.  Then  I  think  it  pretty  plain  that  there 
was  no  desire  on  the  part  of  tnc  committeemen  and 
their  captains  that  there  should  be  any  dzioL 
Callison's  evidence  was  that  he  exhorted  Us  con- 
mittee  very  strongly  to  have  no  drink  at  all,  on  tikf 
ground  that,  as  the  opposition  was  strongest  in 
their  district,  drink  might  lead  to  a  disturbsnoe; 
They  all  agreed  to  this,  but  I  was  not  snipriied  to 
hear  from  him  that  he  was  unable  to  cany  the 
resolution  out.  I  have  no  doubt  the  rcsolutioa  vai 
broken  through,  and  that  drink  was  given ;  bat  I 
believe  there  was  a  serious  cndeayour  to  ptereot 
drinking,  and  I  think  it  was  so  successful  that 
there  was  not  a  considerable  portion  of  drink 
consumed.  If  there  had  been,  it  would  haie 
gone  very  far  to  vitiate  the  electi(H].  I  do  not 
much  doubt  that  some  of  the  subordinate  mem- 
bers of  these  committees,  as  Rhodes  admitted, 
asked  to  have  their  names  put  down,  thinking  they 
would  be  paid  probably  in  money,  hut  certainly  by 
drink.  Still,  I  conclude  that  the  story  told  by  the 
sitting  member's  supporters  is  suhstantially  true— 
that  these  district  committees  chose  their  own 
leaders,  imder  whose  directions  tiiey  were  to  act; 
that  there  was  a  desire  to  hare  as  little  drink  as 
possible,  and  that  to  a  very  considerable  extent  tbef 
were  successful.  That  being  so,  I  cannot  come  to 
the  conclusion  that  there  was  anything  amoontin; 
to  the  furnishing  of  drink  with  a  corrupt  intentioa. 
.  and  the  charge  of  treating  therefore  faib.  Nor  I 
\^Qm^\A  >Cci^  1q£  \&.Qce  difficult  question  of  bribeiy. 


MAGISTEATES'  CASES. 


455 


Staletbridqe  Election  Petition. 


Upon  that  question  there  seems  to  be  no  doubt  as 
to  the  facts.  It  seems  there  were  several  working 
men  who  wished  to  vote  for  Mr.  Sidebottom,  but 
did  not  like  to  lose  their  day's  wages.  There 
seems  to  be  equally  little  doubt  that  several  persons, 
such  as  Travers  and  Thomley,  were  under  .the 
impression  that  if  these  men  voted  they  would  have 
their  wages  paid  them  as  a  matter  of  course.  I 
must  first  of  all  remark  that  in  my  opinion  the  law  is 
dearly  stated  by  the  second  section  of  tHe  Corrupt 
Practices  Act,  which  strictly  prohibits  as  bribery 
the  procuring,  or  even  the  promise  to  procure,  any 
yaluable  consideration  for  a  voter  if  he  will  vote. 
Under  that  section,  there  can  be  no  doubt  a  promise 
to  see  a  workman  was  no  loser  of  wages  by  ^ving  a 
Tote  is  an  act  of  bribery,  and  I  can  doubt  as  little 
that  Thomley  and  Aaron  Vaughan,  when  they  went 
to  Manchester,  distinctly  promised  that  Gilbert 
■hould  have  a  day's  wages  for  coming  to  Staley- 
bride  ;  and  consequently  I  cannot  doubt  but  that 
the  promise  amounted  to  an  act  of  bribery  upon  the 
part  of  the  father  who  accepted  it  and  Thormey  and 
Vaughan  who  offered  it.  It  is  not  that  mean  kind 
of  bribery  which  seeks  to  make  a  profit  out  of  a 
Tote,  and  many  men  might  think  it  an  innocent  act 
to  insure  they  were  no  losers  by  voting;  but  it 
nerertheless  comes  distinctly  within  the  A^t.  Then 
comes  the  question  on  which  I  had  most  difficulty 
in  deciding,  the  question  whether  Thomley  and 
Vaughan  were  so  situated  with  regard  to  the  sitting 
members  that  their  corrupt  act  should  invalidate  the 
election ;  that  is  a  point  on  whidi  the  law  is  not 
yery  definite.  To  a  certain  extent  the  law  is  clear 
enough.  Parliamentary  practice  has  uniformly 
held  that  a  member  was  to  lose  his  seat,  not  merely 
on  account  of  bribery  committed  by  himself  per- 
sonally, but  also  on  account  of  bribery  committed 
"tj  his  agents.  The  reason  of  that  is  obvious. 
Candidates  put  forward  agents  to  act  for  them,  and 
it  cannot  be  permitted  that  these  agents  should 
play  foul  and  the  members  should  ^ve  all  the 
benefit  of  their  foul  play  without  being  responsible 
for  it.  Then,  again,  one  cannot  shut  one's  eyes 
to  the  fact  that  to  a  great  extent  corrupt  practices 
haye  been  committed  by  persons  who  carefully 
abstained  from  letting  the  member  know  what  was 
done  until  after  the  election  was  over  and  the  time 
for  petitioning  was  gone  by,  when  they  brought  in 
their  bill  and  appealed  in  the  name  of  honour  for 
payment.  These  reasons,  no  doubt,  led  to  the 
practice  of  unseating  a  member  if  found  gmlty  of 
bribery  by  his  agents;  a  practice  established  by 
what  wo  may  call  the  common  law  of  Parliament, 
and  incorporated  in  the  36th  section  of  the  Corrupt 
Practices  Act.  The  more  recent  Act  goes  further, 
and  visits  with  much  more  extensive  punishment 
tiie  member  found  guilty  of  personal  bribery ;  and 
from  this  it  is  clear  that  a  distinction  must  be 
drawn  between  a  member  personally  guilty  and  one 
gwlty  by  his  agents.  Now  comes  the  great  ques- 
tion. What  is  the  relation  between  the  sitting 
member  and  the  person  who  is  guilty  of  corrupt 
practices  that  shall  constitute  agency  and  make  the 
member  responsible  for  the  corrupt  practice  ?  On 
that  the  Election  Committees  do  not  assist  me  at 
alL  AU  that  the  election  reports  enable  mc  to 
say  is,  that  in  such  cases  there  was  a  division 
of  opinion  and  a  majority  one  way  or  the  other. 
Why  the  committee  came  to  the  conclusion  it  did 
we  cannot  tell ;  and  we  are  l^t  to  proceed  in  the 
same  way  as  we  have  done  with  regard  to  questions 
of  conunon  law,  and  of  necessity  produce  what  has 
been  sometimes  called,  as  a  term  of  opprobrium, 
judge-made  law.  Now,  I  have  had  occasion  to  decide 
in  the  Bewdl^  case  thus  much— there  it  appeared 
the  sitting  member  had  put  a  sum  of  money  into 
his  agent's  hands,  with  directions  that  none  of  it 
■houldbe  spent  improperly,  and  I  came  to  the  con-  , 


elusion  that,  agency  being  established,  the  sitting 
member  was  responsible  to  the  fullest  extent,  not 
only  for  what  the  agent  might  do,  but  also  for  the 
acts  of  those  whom  that  agent  might  employ.    Now 
we  come  to  another  step.    It  is  clearly  not  the  case 
that  those  men  who  went  and  asked  voters  to  come 
up  and  vote  were  agents  to  that  extent,  but  this 
much  is  clear — the  mere  act  of  taking  the  com- 
mittee-rooms amounts  to  evidence  that  leaves  me 
no  room  to  doubt  that  the  sitting  member's  people 
had  requested  the  volunteer  committees  to  bring  up 
voters  when  they  could,  and,  consequently,  those 
volunteers  were  in    one  sense  employed    by  the 
sitting  member  to  bring  up   the  voters  to  him. 
Upon  these  facts  Mr.  Pope  argued  and  laid  it  down 
on  behalf  of  the  petitioners  as  a  proposition  of  law, 
that  wherever  a  sitting    member    or  his    agents 
employed  a  person  to  bring  up  a  voter,  and  that 
person  did  corruptly  what  they  intended  to  be  done 
incorruptly,  they  must  take  the  consequences.    To 
a  very  considerable  extent  I  am  inclined  to  that. 
In  the  Windsor  case  it  was  stated  as  a  general  pro- 
position   that     a     person    employed    to    get    a 
vote    was    an    agent    to    that    extent.      As    a 
general   proposition,  that  would   go   a  great  way 
towards  saying  he  is  an  agent,  but  I  don't  think  we 
can  take  it  as  a  hard  and  fast  rule  that  wherever  a 
case  of  corruption  can  be  proved  within  the  letter  of 
the  Act,  therefore  the   seat    should   be  declared 
vacant ;  because  such  a  rule  would  work  injuriously. 
The  offer  of  services  on  the  part  of  a  volunteer,  for 
instance,  would  be  naturally  accepted  with  thanks, 
and  if,  after  being  accepted,  that  volunteer  were  to 
commit  a  corrupt  act  it  must  follow,  if  the  propo- 
sition I  have  named  were  accepted  to  the  fullest 
extent,  that  the  seat  would  become  vacant.    Each 
case  must  be  taken  with  reference  to  the  facts  taken 
together,  and  determined  by  the  solution  of  the 
question  whether  the  relation  between  the  member 
and  the  agent  was  such  as  to  make  the  members 
responsib^  for  the  acts  done.     The  judge  deciding 
the  question  ought  to  bear  in  mind  the  reason  of 
the  rule  I  have  laid  down,  that  a  member  should  be 
responsible  for  the  acts  of  an  agent  put  forward  by 
him  that  he  might  have  the  benefit  of  his  foul  play 
as  an  uncontrolled  agent.    I  don't  think  it  is  neces- 
sary the  agent  should  be  paid.    If  Mr.  Bates,  for 
instance,  had  been  guilty  af  corruption,  the  election 
would  be  invalid ;  and  I  think  many  of  thos  a  volun- 
teer agents  who  were  heads  of  committees,  might  or 
might  not  be  so  far  connected  with  Mr.  Sidebottom 
that  he  would  be  responsible  for  their  acts.    As  it 
is  better  to  decide  upon  cases  as  they  arise,  and 
decide  thus  much  and  no  more,  I  need  not  consider 
the  question  of  the  agency  of  these  heads  of  com- 
mittees, because  I  am  satisfied  they  were  not  the 
persons  who  offered  the  wages.    Mr.  Neild  may 
probably  think  himself  guilty  of  corruption,  but  he 
never  meant,  as  far  as  I  can  see  from  the  evidence, 
that  Thomley  and  Vaughan  should  offer  Griffiths 
his  wages.    Both  these  men  thought  probably  the 
claim  for  wages  so  equitable  that  they  would  be 
paid,  and  I  think  they  volunteered  the  statement, 
and,  carrying  it  further,  positively  assured  the  man 
that  his  wages  would  be  paid.    Then  comes  the 
question,  were  the  two  messengers  sent  by  Mr.  Nield 
men  for  whom  Mr.  Sidebottom  is  responsible.    If  I 
were  to  decide  that  they  were,  and  the  ruling  were 
established,  I  don't  think  anyone  could  be  safe  in 
standing  at  an  election  without  providing  that  every 
canvasser  should  be  his  own  dependent  over  whom 
he  had  complete  control.  But  in  this  case,  where  the 
heads  of  committees  were  bonijide  voters,  not  chosen 
by  the  member,  but  by  bona  fide  voters  amongst 
themselves,  in  a  business-like  way,  I  think  the 
messenger  who  was  sent  by  one  of  those  heads  is 
not  so  connected  with  the  sitting  member  as  to 
make  him  i«s\^\i«\\A!^.    *t^^  ^<cs^C^»ss^^  Ss^  "^^^ 
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although  I  decide  thii  modified  ftct  of  biiberr  waa 
cocDiaitted,  I  do  cot  conclude  that  these  men  were 
reaponsible  mgenti  of  the  member.  Cotuequentlj,  I 
miut  hold  the  election  valid,  aod,  folloiring  the 
(vdiauj'  rule,  I  miut  make  the  peticioneri  pay  the 


Ageiit*  for  the  leapondent,  R.  Ejkbo,  AibtoD. 


BHTtitan^t-lM. 


Friday,  iVoiF.  20, 1868. 
ADTSWORia  (app.)  o.  Cbbikb  (reap.) 

Parliamtnt — Borough  oott — Poor-Tait  aken  "maJt" — 
Claim  to  bt  nittd— Claim  fry  laadlard  raliJUd  bi/ 
tauat  after  Out  eviration  of  tA^  qualifyinff  tftar — 
^Bqtrtieataliim  of  the  PemU  Act  1867  f  3U  i-  31 
Ticl.  c  J02;,  ..  3—2  WiU,  i,  c.  45,  *.  BO. 

A  rati  it  "  made  "  icilAia  Ihe  meani-ng  of  the  RtprtKn- 
buum  of  iht  People  Act  1867  (30  ^  31  Vict.  c.  102), 
t.  3,  ichen  if  u  tigntd  by  Ihe  ovtrteert  purtuant 
totbedi-l  tt'iU.  i,  c.  96, 1.  2,  and  though  the  date 
OR  the  face  of  the  rale  ii  prima  facie  the  date  of  ihe 
nakiag  of  it,    i(  tboi/   bt  pnved  that   that   dale    it 

The  Umdlord  of  prtniutt  toho  hg  agreemtnt  with  the 
tenant,  paid  the  ratet,  and  charged  a  higher  rent  in 
conirqaence,  claimed  to  have  the  tenanl'M  name  interltd 
■n  Ihe  rote  iooil;  icilhovl  having  been  aulhoriied  by  Iht 
tenant  lo  do  to,  but  the  tenant  appeared  before  the 
rtviting  barriiter  in  support  of  a  cfaim  to  be  put 
OR  the  remtta,  and  iniiifed  on  hit  right  to  adopt  Ihe 
claim  lobe  rated  made  by  hit  landlord  as  a  claim  unikr 
the  2  lVilH,c.iD,t.30: 
Btld,  that  the  landlord  having  had  no  aalhorily  to  mate 
tie  claim,  and  the  tenant  having  adopted  it  at  a  time 
teten  he  amid  »ot  himttif  haoe  made  a  valid  claim, 
there  mat  no  ratification  tool  to  make  it  a  good  claim 
under  tht  2  Will,  A,  c.  4G,  t.  30,  entitling  Ihe  tenant 
to  bt  rtgittertd  at  a  volar. 

This  wan  a  coniolidated  appeal  from  a  deciaion 
«f  tlie  ri> vising  barrister  for  the  borough  of  Burnley. 
At  a  court  held  by  ma  one  of  the  barristers 
appointed  to  revise  the  list  of  voters  for  the  borough 
of  Buroley,  Harry  Creeke  du!;  objected  to  the  oanie 
of  Thomas  Ainswortb  being  retained  on  the  lilt  of 
voters  for  the  township  of  Ilaberehani  Eaves,  in  the 
■aid  borough,  whereupon  the  quaiitlcntinn  of  the 
aaid  Thomas  Aiusworth  was  proved  in  every  respect 
except  as  regarded  rating  and  payment  of  rates. 
AVith  respect  to  these  two  points  the  facts  as  estab- 
lished by  tlie  cviiii'Qce  vere  at  loUows. 

A  rate  for  the  relief  of  the  poor  in  the  township 
of  Habergham  Eaves,  in  the  borough  of  liurnley, 
waa  signed  and  allowed  by  two  justices  on  the  10th 
Aug.  ]8(t7,  and  was  published  on  the  Sunday  fol- 
lowing, viz.,  on  (lie  IHth  Aug.  1867. 

At  the  head  of  this  rate  in  the  rate- book  were  the 
iollowiiig  words  :  "  An  assessment  for  the  relief  of 
Che  poor  of  the  township  of  Uaberghnm  Enves,  in 
the  county  of  Lancaster,  and  for  other  purposes 
chargeable  thereon,  according  lo  law  made  this  l.'ilh 
April  1867,  after  the  tale  of  1».  Sd.  in  the  pound. 

Then  followed  a  form  of  declaration  to  be  copied 
and  signed  by  the  parish  officers  at  the  end  of  Ihe 
rate  as  fuUowi : 

,  do  de(^laIe  the  icvctal  Y^^^ti 


The  rate  book  thus  disclosing  an  smbiitBily  <■ 
the  face  of  it,  I  instituted  an  inquiry  iniu  the  at- 
oumstances  under  which  the  name  of  John  Holnu* 
had  been  struck  through,  and  the  oaoie  of  Tfanott 
Aine worth  inserted. 

In  the  course  of  that  inquiry  the  following  faeli 

were  established  by  the  evidence.    Tbomas  Aio^ 

worth  was  a  tenant  of  John  Dngdale  and  Bnitbas,« 

firm  carrying  on  business  in  the  borough  of  Baml^f 

Tnenibcr  of  this  Arm,  rii.,  Hr.  Jamei  Dugdslt, 

r,  had  signed  the  rato  iu  qoeatiaa  m  oiUMtf) 

and   had  occupied  as    such  tenant  for  mose  Ika 

--.,  ,1..,  ..^....^v   -..-i  gt^.^.i^i  v"-.^.-     twelve  months  previoni  to  the  Slrt  Jnl]>  1868, tht 

ctiUnla  tile reapectire columns  of  tlie  ■.tove  is.\ii\^Tcm\Ki'^Q.\C,\/»i  \Vs.ter-Btnet,  vtakhiCpMR' 


'  to  ne  uue  ana  correct,  aoiar  a*  we  1wt«  been  abb 
to  ascertain  them,  to  which  end  we  have  vaed  ov 
best  endeavours. 

"  We  do  also  declare  that  the  above  mto  ainoMti 
in  the  whole  to  the  turn  of  ponnda 

•hillinga  pence." 

The  heading  at  the  top  of  each  page  of  the  nit 
book  wat  in  these  words  and  flgutes:  "Towuli^ 
of  Habcrgham  Eaves.  Poor-rate  made  the  i$j 
of  IBS  ."  At  the  end  of  the  names  in  tte 
rate  book  was  this  declaration  by  tbe  overseas: 
"  We  the  undersigned  do  hereby  detJare  that  om 
of  us  or  some  penon  in  our  behalf  haa  examined 
a^d  compved  the  several  patticular*  in  tbe  re- 
spective columnt  of  the  within  rate  with  the  valnt- 
tion  litt  mode  under  the  authority  of  the  Linim 
Assessment  Committee  Act  1862  in  force  in  tfail 
township,  and  the  several  hereditaments  are  to  tht 
best  of  our  behef  rated  according  to  the  vain 
appearing  in  rach  valuation  list.  We  do  dn 
declare  that  tbe  within  rate  amoante  la  the  wboli  te 
the  sum  of  tSSSL  16i.  Id— Jame*  Dngdale,  Oeotp 
Slater,  John  Margerison,  overseen." 

This  declaration  was  not  dated,  hnt  it  waa  sigssd 
within  a  week  before  the  signatnre  and  allowance  it 
the  rate  by  tbe  justices  which  immediately  foUowtd 
it  in  the  rate  book,  and  of  which  the  following  li  t 
copy; 

"  Lancashire  to  wit.  We  tbo  tmdeiaigned,  beioi 
two  of  Her  Majes^'s  justices  of  the  peace  in  and  far 
the  said  county  (one  whereof  is  of  tbe  qnorwX  ^ 
hereby  consent  unto  the  for^^ing  rate  or  mssm- 
ment.— Dated  this  ICth  Aug.  1867.  James  fold% 
Jnn.,  John  Heelis." 

Two  days  after  the  rate  was  thna  signed  til 
allowed,  vii.,  on  Sunday  the  18th  Aug.  in  tks 
same  year,  it  was  duly  published  according  tc  la*. 
The  rate  hook,  containing  this  rate,  wm  pot  is 
evidence,  for  the  purpose  of  proving  that  the  tail 
Thomas  Aiusworth  was  duly  ral«d  to  it  in  resiiect 
of  premises  occupied  by  him  in  Low  Water-ilreel, 
in  the  said  township,  during  the  twelve  monlli 
immediately  preceding  Ihe  last  day  of  July  ISti, 
and  in  respect  of  which  premises  so  far  as  lalisf 
and  payment  of  rates  were  concerned,  his  qui)- 
flcalion  was  in  dispute.  Upon  examining  the  rale- 
book,  I  found  the  name  of  Thomas  Ainswortb  It 
the  column  headed  "arrears,"  and  the  name  tf 
John  Holmes  in  the  column  headed  "  name  of 
occupier;"  the  latter  name  had  been  struck  throt^ 
with  a  pen,  but  wat  still  legible,  *a  ander : 


John  IhiKi^iLle 


rtb 


Hoiu*    7,  LowVatK- 


13. 


ll*. 
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in  the  rate  book  the  same  time  with  his  name  and 
the  name  of  John  Holmes  as  shown  above. 

Some  time  after  the  18th  Aug.  1867,  the  day  on 
which  the  above  mentioned  rate  was  published,  Mr. 
Shaw,  a  partner  in  the  said  firm  of  John  Dugdale  and 
Brothers  (who  had  at  the  time  been  invited  to  stand 
as  a  candidate  for  the  representation  of  the  borough 
of  Burnley  in  parliament,  but  who  had  not  then 
accepted  the  invitation)  without  mentioning  the  name 
of  ^omas  Ainsworth,  and  without  in  any  way  com- 
municating with  him  or  with  any  of  the  other  tenants 
of  the  said  firm  on  the  subject,  requested  the  assis- 
tant overseer  for  the  township  of  Habergham  Eaves 
in  general  terms  to  insert  the  names  of  the  tenants 
of  John  Dugdale  and  Brothers  in  the  rale  book 
containing  the  said  rate  of  the  16th  Aug.  1867. 
The  assistant  overseer  anticipating  some  difficulty 
in  ascertaining  the  names  of  the  said  tenants,  acted 
upon  a  suggestion  made  by  Mr.  Shaw,  and  sent  the 
xate  book  above  mentioned  to  the  office  of  John 
Dagdale  and  Brothers.  The  names  of  Thomas 
Ainsworth  and  other  tenants  of  Messrs.  Dugdale 
were  inserted  in  pencil  in  the  said  rate  book,  whilst 
it  thus  remained  in  the  office  of  the  said  firm,  by 
one  of  their  clerks,  and  when  that  had  been  done 
the  rate  book  was  returned  to  the  assistant  overseer. 

The  name  of  Thomas  Ainsworth  and  the  names 
of  the  other  tenants  which  had  been  written  in  as 
above  stated  in  pencil  were  then  written  in  ink  at 
the  assistant  overseer^s  office  by  his  clerk,  and  the 
names  of  John  Holmes  and  others  which  stood  in 
the  occupier's  column  in  the  rate  book  when  the 
•aid  rate  was  sigpied,  allowed,  and  published,  were 
atruck  through  with  a  pen  after  the  manner  shown 
above.  On  the  10th  Dec.  1867,  the  rate  due  in  respect 
of  the  premises  occupied  as  before  mentioned  by 
Thomas  Ainsworth,  and  also  the  rates  due  in  respect 
of  the  other  tenants  of  John  Dugdide  and  Brothers 
were  demanded  by  the  overseers,  and  paid  by 
Mr.  Shaw  by  a  cheque  in  the  name  of  the  firm  for 
the  sum  of  350^ ;  in  return  for  the  above  dieque 
receipts  were  handed  over  to  the  firm  made  out  in 
the  name  of  each  tenant  separately,  and  amongst 
them  one  in  the  name  of  Thomas  Ainsworth. 
Messrs.  Dugdale  had  paid  the  tenants'  rates  in  a 
similar  manner  in  full,  and  without  any  composition 
for  nearly  forty  years  past,  and  there  was  a  clear 
understanding  between  the  tenants  when  they 
entered  into  occupation,  and  the  firm  that  the  rates 
were  included  in  the  rent,  and  the  tenants  had  to 
pay  an  additional  rent  in  consideration  of  the  firm 
undertaking  to  pay  the  rates.  The  overseers  thus 
looking  to  the  Messrs  Dugdale  for  payment  had 
been  indifferent  as  to  what  names  appeared  in  the 
rate-book  as  occupiers  of  the  seveial  premises 
belonging  to  the  firm. 

The  names  of  132  other  persons,  whose  names  are 
set  out  in  the  schedule  No.  1  hereunto  attached, 
were  objected  to  under  similar  circumstances. 

I  decided  that  the  rate  in  question  was  made 
when  it  was  signed,  allowed,  and  published  in  the 
month  of  Aug.  1807,  and  not  on  the  18th  April  in 
the  said  year,  as  was  contended  on  behalf  of  Thomas 
Ainsworth,  that  therefore  it  was  a  rate  made  during 
the  twelve  months  immediately  preceding  the  31st 
July  1868,  and  that  Thomas  Ainsworth  ought  to 
have  been  rated  to  it  in  respect  of  the  premises 
Kg.  14,  Low  Water-street,  so  occupied  by  him  as 
aforesaid  before  the  said  rate  was  signed,  allowed, 
and  published  in  order  to  entitle  him  (in  the  absence 
of  a  snfflcient  claim  to  be  rated,  and  an  actual  pay- 
ment or  tender  there  and  then  of  the  rates  due)  to 
have  his  name  inserted  in  the  said  list  of  voters  on 
the  said  last-mentioned  day  of  July.  Secondly, 
that  the  request  of  Mr.  Shaw  to  the  assistant 
overseer  to  insert  the  names  of  the  tenants  of  John 
Dagdale  and  Brothers  in  the  rate  book  was  not, 
under  the  drcmnstances  as  stated  aboye^  a  sufficient 


claim  to  be  rated  on  behalf  of  Thomas  Ainsworth. 
Thirdly,  that  the  rate  became  due  on  the  publica* 
tion  thereof  and  before  demand  by  the  overseer^ 
and  that  even  if  the  request  of  Mr.  Shaw  to  the 
overseers  to  insert  the  names  of  John  Dugdale  and 
Brothers'  tenants  in  the  rate-book  amounted  in  law 
to  a  sufficient  claim  to  be  rated,  that  nevertheless 
the  subsequent  payment  of  the  tenants'  rates  by  Mr. 
Shaw  by  cheque  on  the  10th  Dec.  aforesaid  was  not 
under  all  the  circumstances  a  sufficient  payment 
within  the  meaning  of  2  Will.  4,  c.  45,  s.  30,  to  render 
such  claim  to  be  rated  a  valid  claim,  and  I  expunged 
the  name  of  Thomas  Ainsworth,  and  of  the  said  ot^er 
132  persons  from  the  said  list.  Due  notice  of  appeal 
from  my  decision  was  given,  and  I  ordered  the 
appeals  in  all  the  before-mentioned  cases  to  be  con* 
solidated. 

If  the  court  shall  be  of  opinion  that  my  decision  on 
the  first  point  was  wrong,  and  that  the  rate  in  ques- 
tion was  made  on  the  18th  April  1867,  and  not  when 
it  was  allowed,  signed  and  published  in  the  month 
of  August  in  the  same  year,  then  the  register  is  to 
be  amended  by  retaining  the  name  of  Thomas 
Ainsworth,  and  of  the  said  132  other  persons  in  the 
said  schedule  set  out  on  the  saud  list  of  voters,  and 
there  will  remain  no  further  question  for  the  court 
to  decide.  If  the  court,  on  the  other  hand,  shall  be 
of  opinion  that  my  decision  on  the  above  point  was 
right,  then  the  opinion  of  the  court  is  further  re- 
quested :  First,  whether  under  the  circumstances 
as  stated  there  was  any  sufficient  claim  on  behalf  of 
Thomas  Ainsworth  to  be  rated  to  the  said  rate  of 
the  16th  Aug.  1867  withm  the  meaning  of  2  Will.  4, 
c.  25,  s.  30.  Secondly,  whether  the  payment  by 
Mr.  Shaw  of  the  tenants'  rates,  and  of  the  rates  of 
Thomas  Ainsworth  amongst  the  number  was,  under 
the  circumstances  stated  above,  a  sufficient  pay- 
ment within  the  meaning  of  2  Will.  4,  c.  45,  s.  30, 
Jto  render  such  claim  to  be  rated  valid.  If  the  court 
shall  be  of  opinion  that  my  decision  was  wrong  on 
both  the  above  points,  the  register  is  to  be  amended 
by  retaining  the  name  of  lliomas  Ainsworth  and 
of  the  said  132  other  persons  in  the  said  schedule 
mentioned  on  the  said  list  of  voters. 

Quain,  Q.C.  for  the  appellants.  The  rate  was 
made  when  the  assessment  was  complete,  and  there- 
fore before  the  qualifying  year.  It  was  the  statute 
6  &  7  WilL  4,  c.  96  that  made  the  declaration  neces- 
sary, and  it  speaks  of  the  rate  being  allowed,  show- 
ing that  it  is  complete  as  a  rate  before  it  is  allowed. 

Reg.  V.  Barraty  2  Doug.  465 ; 

Larant  v.  Scadding,  13  Q.  B.  687. 

By  the  17  Geo.  2,  c.  3  it  is  required  that  the  rate 
shall  be  published ;  and  it  has  been  held  that  a  rate 
is  a  nullity  imless  published.  But  it  cannot  be  said 
that  the  publication  is  the  making  of  the  rate,  any 
more  than  the  signing  required  by  the  6  &  7  WilL  4^ 
c.  96. 

SMald  V.  RodeHcky  11  A.  &  E.  38 ; 

Fox  V.  DttMw,  6  C.  B.  11. 

The  signing,  and  publication,  and  allowance  all 
relate  back  to  the  assessment  and  drawing  up  of  the 
rate,  which  is  therefore  the  making  of  the  rate,  and 
the  date  at  the  head  of  the  rate  must  be  tlie  date  of 
the  making  of  it,  as  otherwise  there  would  be  no 
official  record  on  which  the  revising  barrister  could 
act.  The  other  matters  only  arise  if  the  court  is 
against  the  appellant  on  the  first  point.  As  to  the 
second  point  the  claim  by  the  landlord  was  good,  as 
there  was  an  arrangement  that  he  should  pay  the 
rates,  and  charge  a  higher  rent,  and  that  is  equiva- 
lent to  payment  by  the  tenant;  and  he  having 
claimed  to  have  the  tenant's  name  inserted  in  the 
rate,  and  the  tenant  having  acted  upon  it,  and 
attended  before  the  revising  barrister,  was  a  suffi- 
cient ratification  of  what  tha  \»si^^t^\sa^  ^^^^X 
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MAQISTBATES'  CASES. 
MEDWUf  C'PP-)  V-  Strkktbr  (rup.) 


rC.  P. 


to  DMke  the  claim.  [Bovill,  C.  J.— Is  it  not  a  rale 
that  a  ratificaCian  to  be  gaud  luuat  be  made  at  a 
tiiue  and  place  where  the  party  himself  could  have 
done  the  act  which  he  ratiQea  ?  That  irai  the  priii- 
dple  of  law  laid  down  in  Bird  t.  Brount,  i  Ex.  'H(>.] 
That  woB  %  caac  of  stoppage  t'n  transita,  aud  the 
rights  of  third  partica  had  interrened. 

J/unij(y,  Q.  C.  (S4ifM  with  him)  for  the  re»pon. 
dent.— [The  court  intimated  that  ha  need  only 
kddreM  himself  to  the  question  of  ratification.]  The 
■tatale  rcqaires  that  tho  claimaot  shall  have  been 

Sualified  on  the  lilst  July,  and  if  ho  was  not  qoali- 
ed  then  nothing  that  he  did  aftcrwaidi  cotild  gire 
liini  a  right  to  be  pat  on  the  rcffistei.  He  was 
■torP<i>l  *>y  (be  court. 

BoriLL,  C.  J. — I  am  of  opinion  Chat  the  reTiaing 
harristor  was  right.  The  first  question  is  if  the 
appellant  was  rated  as  an  ordinary  occupier  in 
respect  of  the  pa^mises  occupied  by  him  to  all  rates 
raade  for  the  relief  of  the  poor  in  respect  of  such 
premises.  That  depends  un  Che  question  whether 
a  rate  profeasing  to  be  made  before  tho  31st  July, 
hut  published  in  August,  was  "  made  "  after  the 
Slat  July.  Mr.  Quain  aaya  that  it  was  not,  because 
on  the  face  of  the  rate  it  purports  to  hare  been  made 
onthelSthApril.  In  a  recentcaso  (JonaT.Bu.lib, 
anlt  483),  we  held  that  the  rate  within  the  meaning 
of  the  statute  must  be  a  rate  completely  made, 
allowed,  and  ^blithed  within  the  <nujifying  year. 


Then  Mr.  Quaindrew  a  diatioction  between  th~e  mak- 
ing of  a  rate  and  the  signing  the  declaration  by  the 
orerseers.  It  ie  very  difficult  to  say  when  a  rate 
is  made,  unless  it  is  when  the  overseers  put  their 
hands  to  it  and  sign  the  declaration.  Whatever 
difficulty  could  have  erisen  before  the  Parochial 
Assessment  Act  (G  &  7  WilL  4,  c.  9G),  is,  I 
think,  set  at  rest  by  that  Act ;  as  that  Act, 
after  prescribing  the  mode  in  which  the  assess- 
ment is  to  be  made  so  far  as  the  amotint  is  con- 
cerned, goes  on  to  prescribe  that  it  shall  have 
Other  matters  staled  in  it ;  and  sect.  2  expreesly 
enacts  that  the  overseers  shall,  before  the  rate  is 
allowed  by  the  justices,  sign  the  decJaration  at  the 
foot  of  the  form,  and  that  otherwiao  the  rate  shall 
be  of  no  force  or  raiidity.  In  Beg.  v.  Fordhma, 
11  A.  &  E.  78,  the  court  were  of  opinion  that  the 
precise  foita  need  not  be  followed,  but  seemed  to 
think  tiiat  if  the  declaration  were  not  signed  the 
rata  would  be  a  nullity.  I  am  of  opinion  that  this 
rate  was  not  "  made  "  until  the  ovcricers  signed  ' ' 
Then  la  this  signing  to  relate  back  to  the  date  on  I 
face  of  the  rate?  Mr.  Quain  says  that  there  is 
other  date.  I  agree  that  if  there  is  only  one  date 
the  date  on  the  face  of  the  rate  is  prima  fa 
date  of  the  making  of  it ;  but  when  it  Is  shown  that 
it  was  not  in  fact  made  till  August,  Uiat  heading  is 
not  sufficient  to  make  it  a  rate  made  in  April.  I 
think  the  coses  of  ittg.  v.  Barrat  and  Lorant  v. 
Scadding,  cited  by  Mr.  Quoin,  have  no  bearing  on 
tho  question.  The  next  question  is,  if,  assuming 
that  the  rate  was  made  within  the  qualifying  time, 
the  claimant  was  rated  within  the  year.  His  name 
was  not  inserted  in  the  rale  originally,  and  thereforo 
he  wos  not  rated  in  the  ordinory  sense  of  the  word. 
Then  sect.  30  of  the  Kcform  Act  (2  Will.  4,  c.  45), 
is  relied  on,  and  that  depends  on  the  question  if  tho 
provisions  of  the  section  were  complied  with.  By 
that  section  it  is  enacted  thot  it  sh^  be  lawful  for 
any  person  occupying  any  premises  to  claim  to  be 
rated  in  respect  of  such  premises,  whether  the  land- 
lord shall  or  aholl  not  be  liable  to  bo  rated  to  the 
relief  of  the  poor  in  respect  thereof,  and  upon  such 
occupier  so  claiming  and  actually  v&jiDf;  ot  terulet-  . 
ing  the  fall  amount  of  the  ta.ic  oi  ratea,  il  any  Oien\ 
due  in  respect  of  suth  premises,  tVie  oimmcn  we\ 
nquiied  to  pat  the  Dwue  oi  avxh  <xxso.\!Vti  yupx^  "Cos. 


mie  fur  the  time  beiog.  No  doubt  one  of  the  land* 
lards  here  did  make  a  claim  to  put  the  name  of  tlic 
tenant  on  the  rate,  and  the  asaistant  orerseer  alteial 
Lho  nomes  in  the  rats-book,  but  was  thete  any 
d aim  by  the  occupier?  According  to  tlie amnge- 
nii^nt  between  the  partiea,  np  to  thM  time  the  law- 
lurd  agreed  to  pay  the  rates,  and  it  ieens  to  han 
iicen  treated  as  a  matter  of  indifference  wbose  nsne 
jq>peared  in  the  rate-book.  The  claim  in  Ihii  caw 
V  ,is  not  authorised  by  the  tenant,  but  it  ia  Mid  that 
iL  was  ratilicd  before  the  leviung  bwruter,  bat  I 
tliink  that,  according  to  the  case  of  Bird  r.  Om^ 
1  Kx.  TSU,  tiie  ratification  must  take  place  at  a  tiiM 
und  pluce  where  the  peraon  ratifying  could  do  the 
a.ci  himself.  Here,  again,  there  waa  no  ratiflcatia 
u[itil  tlie  qualifying  year  had  expired,  and  on  thitl 
bsie  my  judgment,  and  therefore  it  is  uuneoetaiT 
lu  conaider  il  the  rate  was  p«id  within  the  meamaf 
ill  the  Act. 


,  _.jd  I  would  observe  that   the  duty  c 

rt:\'iBing  barrister  is  defined  by  sect.  40  of  the  6  Tkl 
u.  18.  lie  is  to  require  it  to  be  proved  that  Ai 
n'lnimant  was  entitled  on  the  laat  da^  of  Ji1.t. 
Hi;  is  not  to  inquire  if  he  is  "now"  entitled,  bat  it 
he  was  entitled  on  the  last  day  of  July. 


Keatiso,  J.— I  am  of  the  same  opinion  on  htt 
piijnta.  I  think  this  rate  cannot,  tor  the  pnrpsM 
of  the  Kepresentation  of  the  People  Act,  be  eg» 
sidered  as  made  before  the  month  of  AngH^ 
irhen  it  was  authenticated  by  the  pariah  aOcta. 
My  own  opiniDu  il,  that  the  dating  and  ajgoatatt 
elionld.  as  nearly  as  possible  be  contempomiMe^ 
nnd  it  ta  very  probable  that  for  the  futnre  j«rid 
officers  will  be  ntore  particular.  I  also  agree  m  At 
SLi.'oad  point.  The  claim  to  be  rated  must  teUa 
act  of  the  will  of  the  i«rty  claiming.  II  is  Ht 
iicn^ssary  to  decide  in  this  case  if  any  ratiflcalioa 
n  tiuld  moke  it  valid,  but  I  think  that  no  ratiilaliM 
could  $ct  up  tile  original  claim. 

Brett,  J. — I  am  of  the  tame  opinion,  and  I 
think  that  the  revising  barrister  waa  clearly  right 
It  is  clear  that  within  the  meaning  of  die  BqR- 
fcotation  of  the  People  Act,  and  our  deosJOB  Ae 
other  day  (Jona  v.  Bubli),  this  nte  was  wait 
itithin  tho  qualifying  year,  and  thac  ia  no  pnteiK 
for  saying  that  any  valid  claim  to  be  rated  na 
made.  I  doubt  if  any  ratification  would  be  hS- 
cj^nt,  but  it  is  clear  that  the  claim  coold  not  ti 
rnliflcd  after  the  3Lst  July. 

Judgtntntfor  tile  mpimied. 

Attonej's  for  the  qipellant,  Joinsoa  ud  ITs^ 

IliiraUa. 


Attorney  for  the  respondent,  F.  F.  Jaya, 

Noi:  SO,  18G8,  trndJan.  18,1869. 
Medwc  (app.)  D,  Steekibb  (reap.) 

]'.irllaiMiit~Baroaglt  voU—Cluin  to  be  rated-ina 
chilli  to  be  viadt—R^pramlatioK  of  lit  Pk^  Ml 
18(17  (30  ;)■  81  r,cl.  c  103)  s.  3  ;  2  ITiVt  4.  e.  ft 
1.30. 

The  mposdeni,  icho  k-oi  tha  oectipitr  of  a  tanK  i»  s 
borougA,  had  never  been  rated  ia  rrtprct  of  it.  B^ 
prior  to  the  20fA  Jutg  1SG3  ht  paid  aB  rata  d»t  tg 
to  the  uth  Jan.  18CS,  and  on  (Aa  24d  A^.  fcBma*} 
ht  served  on  tht  ocenttri  a  claim  mdEr  Ike  S  WiS.  4 
c.  4u,  I,  30,  to  be  rated  to  ail  raltt  wadt  ata  ^ 

\     %\it  ]ul<)  V^-.    A\  lit.  (inu  eftU  ttrria^H' 

\      mutiiic  *kKit  icm  imlj  ow  luta.  \«,  tqrau'^  «  * 


MAGISTRATES'  OASES. 


459 


C.  P.] 


Med  WIN  (app.)  r.  Streeter  (lesp.) 


[C.  P. 


JSetdj  that  the  qualification  to  vote  must  be  complete  on 
the  'Slst  July,  and  therefore  that  Vie  claim  was  too  late 
to  entitle  the  respondent  to  be  put  on  the  register  in  the 
following  September, 

Agnevr  t;.  Reilly,  2  /r.  Cam.  L,  Rep,  600  ;  and  Mul- 
downej  v,  Madcolmson,  15  Ir,  Com,  L,  Rep,  375, 
dissented  from. 

This  was  an  appeal  from  a  decision  of  the  reyising 
IwrriBter  for  the  borough  of  Horsham. 

At  a  court  holden  by  me  at  Horsham,  on  the 
16th  Sept.  1868,  for  the  revision  of  lists  of  persons 
entitled  to  yote  in  the  election  of  a  member  to  serve 
in  Parliament  for  the  borough  of  Horsham,  Henry 
Bossell  Streeter,  the  above-named  respondent, 
claimed  to  have  his  name  inscribed  in  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member 
for  the  said  borough  in  respect  of  the  occupation  by 
hiin  of  a  house  No.  9,  Park-terrace  West,  in  the 
parish  of  Horsham,  and  within  the  said  borough. 

There  is  only  one  parish  within  the  said  borough, 
namely,  the  parish  of  Horsham,  and  the  name  of 
the  said  Henry  Russell  Streeter  having  been  omitted 
1^  the  overseers  of  the  said  parish  ftrom  the  list 
xnade  and  published  by  them  of  the  persons  entitled 
to  vote  in  the  election  of  a  member  for  the  said 
borough,  he  proved  the  service  on  the  overseers  on 
the  4th  Aug.  1868  of  a  claim  to  have  his  name  in- 
serted in  such  list  in  respect  of  the  occupation  of  the 
Mid  house. 

The  said  Pilfold  Medwin,  who  was  in  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member 
lor  the  said  borough,  duly  objected  to  the  name  of 
the  said  Henry  Kussell  Streeter  being  inserted  in 
the  said  list. 

The  said  Henry  Russell  Streeter  had  never  been 
rated  in  respect  of  the  said  house,  but  he  paid  all 
rates  due  in  respect  of  the  said  house  up  to  the  5th 
Jan.  1868,  prior  to  the  30th  July  following. 

On  24th  Aug.  1868,  the  said  Henry  Russell 
Btreeter  served  on  the  said  overseers  of  the  said 
parish  of  Horsham  a  claim  to  be  rated  in  respect  ot 
the  said  house,  and  which  claim  was  in  the  following 
form: — 

'<  Claim  to  be  Rated. 
••To  the  Overseers  of  the  Parish  of  Horsham, 
^  I  hereby  give  you  notice  that  I  claim  to  be  rated 
to  all  rates  made  by  yon  for  the  relief  of  the  poor 
■ince  the  81st  July  1867,  in  respect  of  a  house 
•itoate  in  Park-terrace  West,  and  numbered  9,  in 
the  parish  of  Horsham,  in  my  occupation,  and  I 
hereby  tender  payment  of  the  full  amount  of  all 
rates  made  previously  to  the  5th  Jan.  last,  and 
now  due,  if  any. 

**  Dated  this  24th  Aug.  1868." 

This  notice  was  duly  signed  by  the  said  Henry 
Bossell  Streeter.  At  the  time  of  the  service  on  the 
sud  overseers  of  the  said  notice  of  claim  to  be 
rated,  there  was  only  one  poor  rate  in  force  within 
the  said  borough,  and  which  was  made  on  the  15th 
Jan.  1868. 

It  was  contended,  on  behalf  of  the  said  appellant, 

that  the  said  claim  to  be  rated  served  by  the  said  Henry 

Sussell  Streeter  on  the  overseers  on  the  24th  Aug. 

1868  was  invalid  and  insufficient;  that  the  said 

claimant  was  bound  to  prove  that  he  was  entitled  to 

TOte  on  the  3Ist  July  1868,  and  that  a  claim  to  be 

rated  dated  and  served  subsequently  to  the  said 

81st  July  was  too  late  and  invalid,  and  did  not 

entitle  the  said  claimant  to  have  his  name  inserted 

in  the  said  list.    I  thought  the  said  clfum  to  be 

rated  was  too  late  and  invalid ;  but  the  Court  of 

Common  Pleas  in  Ireland  having  decided  in  two  cases 

(AaneWf  app.,  v,  Reillg,  resp.,  2  Ir.  Com.  L.  Rep.  560 ; 

and  Afuldowney,  app.,  v.  Malcolmsony  resp.,  15  lb.  375) 

nndcr  provisions  contained  in  the  Irish  Reform  Act 

(13  A  14  Vict  c.  69,  sects,  55,  110),  similar  to  those  I 

conkuned  ia  the  English  Beform  Act  (2  Will.  4,  I 


c.  45)  s.  30,  that  a  claim  to  be  rated,  dated  and 
served  in  August  was  sufficient  and  valid,  and 
related  back  to  the  previous  20th  July,  and  also  had 
relation  to  the  time  when  the  rate  was  made,  I  held 
the  said  claim  of  the  said  Henry  Russell  Streeter  to 
be  valid ;  and  he  having  in  other  respects  proved 
his  title  to  vote,  I  inserted  his  name  in  the  said  list 
of  persons  entitled  to  vote  for  a  member  for  the  said 
borough. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  said  claim  to  be  rated,  dated  and 
served  by  the  said  Henry  Russell  Streeter  on  the 
said  overseers  on  the  24th  Aug.  1868  was  valid  and 
sufficient  to  entitle  the  said  Henry  Russell  Streeter 
to  have  his  name  inserted  in  the  said  list  of  voters. 
If  the  court  shall  be  of  opinion  that  the  said  claim 
to  be  rated  was  valid,  then  the  name  of  the  said 
Henry  Russell  Streeter  is  to  remain  on  the  said  list, 
otherwise  his  name  is  to  be  expunged  therefrom  and 
the  register  is  to  be  amended  accordingly. 

The  arguments  arc  sufficiently  stated  in  the 
judgment  of  the  court. 

Pickering,  Q.  C.  for  the  respondent,  cited  the  cases 
of 

Ag^new  v.  Reilly,  2  Ir.  C.  L.  Rep.  560 ; 

Muldowney  v.  maJcolmson,  15  Ir.  C.  L.  Rep.  375, 
and  contended  that  they  were  directly  in  point. 

Keansj  Q.  C.  (Jjwnley  with  him)  in  reply,  con- 
tended that  the  case  of  Ainsworth  (app.)  v,  Creeke 
(resp.)  decided  this  day  (see  preceding  case)  had 
determined  the  point  in  favour  of  the  appellant. 

BoviLL,  C.  J. — ^The  same  point  was  not  decided 
in  that  case.  There  we  decided  that  a  claim  which 
had  been  made  in  time  by  another  person,  could 
not,  under  the  circumstances  of  that  case,  be  con- 
sidered as  having  been  ratified.  It  was  assumed  by 
counsel  and  everybody  that  the  claim  would  have 
been  too  late  if  made  at  the  time  of  the  alleged 
ratification,  but  the  court  no  doubt  expressed 
opinions  favourable  to  your  contention,  and  we 
must  consider  if  we  will  overrule  our  own  opinions 
or  those  of  the  Irish  judges,  but  before  deciding  this 
case  we  should  wish  to  have  an  opportunity  of 
looking  into  tlie  statutes  on  which  the  Irish  cases 
were  decided. 

Cur.  adv,  vuU, 

Jan,  18.— BoviLL,  C.  J.  now  delivered  the  judg- 
ment of  the  court  (Bovill,  C.  J.,  Byles,  Keating,  and 
Brett,  J  J.)— In  this  case  which  was  aigned  last  term 
before  my  brothers  Byles,  Keating,  and  Brett  and 
myself,  the  claimant,  Henry  Russell  Streeter, 
clauned  to  vote  as  the  rated  occupier  of  a  dwelling- 
house  in  the  borough  of  Horsham.  The  claimant 
had  not  been  rated  at  all  in  respect  of  the  house  in 
question;  but  had  at  some  time  before  the  20th 
July  1868,  paid  to  the  overseers  all  rates  which 
would  have  been  due  previous  to  the  5th  Jan.  1868, 
in  respect  of  the  said  house.  After  Ubid  5th  Jan., 
namely,  on  the  15th  Jan.,  a  rate  had  been  duly 
made  in  the  borough,  but  in  it  the  claimant  was  not 
rated.  On  the  24th  Aug.  1868,  the  claimant  finding 
that  his  name  was  not  in  that  rate,  and  never  having 
previously  claimed  to  be  put  upon  that  rate,  served 
on  the  overseer  a  claim  to  be  rated  to  all  rates  made 
since  the  81st  July  1867,  and  in  such  claim  stated 
tint  he  tendered  payment  of  all  rates  due  prior  to 
the  5th  Jan.  1868.  On  these  facts  the  revising 
barrister,  contrary  to  his  own  opinion,  but  in 
deference  to  two  cases  decided  in  Ireland,  held  that 
the  claimant  was  entitled  to  vote,  and  inserted  his 
name  on  the  register  of  voters.  It  w«a  ^5:scl^KC)^«i&> 
before  u*  on  \je\«M  cH  >t)ckft  v^^f^^sKo^  ^Saa*»  ^^ 
claimant  waa  ikot  ^xAy  fvj^s^v^'^  %a  ^''^^'^^IL^'^.^SSi 
8l8t  Ju\y  \ft(Sft,\«caML«a>aft  \vMi  ^^5"^*^^^^S 
to  ail  tfiteE  iwAft  WM»  \\»  ^^wiNss^  ^"^^  ""^ 
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Jior  had  thea  done  anything  declared  to  be  equi- 
Talent  to  having  been  so  rated,  and  that  nothing 
done  after  the  Slst  July  1868,  could  obviate  the 
objection  that  he  was  not  qualified  on  that  day.  It 
was  contended  on  behalf  of  the  respondent  that  the 
claim  and  tender  of  the  24th  Aug.  had  relation  back 
to  the  time  of  the  making  of  any  rate  to  which  such 
claim  applied,  and  put  the  claimant  in  the  present 
case  in  the  same  position  as  if  he  had  been  rated  on 
■the  15th  Jan.  18G8  in  the  rate  then  made  and  pub- 
lished. The  solution  of  the  question  thus  raised 
depends  upon  the  construction  of  the  various  enact- 
ments regarding  the  qualification  and^rcgistration  of 
Toters.  By  80  &  31  Vict.  c.  102,  s.  3,  "  Every  man 
shall  be  entitled  to  be  registered  as  a  voter,  &c., 
who  (amoug  other  things)  is  on  the  last  day  of  July 
in  any  year,  and  has  during  the  whole  of  the  pre- 
ceding twelve  calendar  months  been  an  inhabitant, 
occupier,  &c.,  and  has  during  the  time  of  such  occu- 
pation been  rated,  &c.,  to  all  rates  (if  any)  made  for 
the  relief  of  the  poor,  &c."  By  statute  2  Will.  4, 
c.  45,  s.  27,  "  No  occupier  shall  be  registered  unless 
he  shall  have  occupied  such  premises  as  aforesaid 
ior  twelve  calendar  months  next  previous  to  the 
last  day  of  July  in  such  year,  nor  unless  such 
person,  &c.,  shall  have  been  rated  in  respect  of  such 
premises  to  all  rates,  &c,  made  during  the  time  of 
such  his  occupation,  &c."  The  collocation  of  phrases 
is  different,  but  reading  the  later  by  the  former 
statute  it  seems  that  the  true  meaning  of  the  later 
enactment  is  that  no  man  shall  be  registered  unless 
he  has  been  rated  to  all  rates  made  during 
the  twelve  months  previous  to  the  31st  July 
of  the  qualifyiAg  year.  The  claimant  has  not  been 
so  rated, '.and  therefore  pritna  facie  was  not  entitled 
to  be  registered  as  a  voter.  But  by  30  &  31  Vict, 
c.  102,  8.  5G,  "  All  laws,  customs,  and  enactments 
now  in  force  conferring  any  right  to  vote,  or  other- 
wise relating  to  the  representation  of  the  people  in 
England  and  Wales,  and  the  registration  of  persons 
entitled  to  vote,  shall  remain  in  full  force  and  shall 
apply  as  nearly  as  circumstances  admit,"  &c. ;  and 
by  s.  59,  "  This  Act  so  far  as  is  consistent  with  the 
tenor  thereof  shall  be  construed  as  one  with  the 
enactments  for  the  time  being  in  force  relating  to 
the  representation  of  the  people  and  with  the  Regis- 
tration Acts,  &c.,"  and  therefore  it  is  necessary  to 
consider  whether  the  claimant,  although  ho  has  not 
been  rated,  may  not  have  done  something  which  is 
equivalent  for  the  purposes  of  qualification  and 
registration  to  his  having  been  rated.  By  2  Will.  4, 
c.  45,  s.  30,  **It  shall  be  lawful  for  any  person 
occupying,  &c.,  to  claim  to  be  rated,  &c.,  whether 
the  landlord  shall  or  shall  not  be  liable  to  be  rated 
to  the  relief  of  the  poor  in  respect  thereof,  and 
upon  such  occupier  so  claiming  and  actually 
paying  or  tendering  the  full  amount  of  the  rate  or 
rates,  if  any,  then  due,  &c.,  the  overseers,  &c.,  are 
hereby  required  to  put  the  name  of  such  occupier 
upon  the  rate  for  the  time  being,  and  in  case  such 
overseers  shall  neglect  or  refuse  so  to  do  {J,e.,  to  put 
his  name  on  the  rate  for  the  time  being)  such  occu- 
pier shall  nevertheless  for  the  purposes  of  this  Act 
be  deemed  to  have  been  rated,  &c.,  from  the 
period  at  which  the  rate  shall  have  been  made  in 
respect  of  which  he  shall  have  so  claimed  to  be  rated 
as  aforesaid  "  (t.6.,  the  rate  for  the  time  being.)  This 
seems  to  refer  to  a  claim  made  at  all  events  during 
the  time  the  rate  is  current.  This  claim  cannot  effec- 
tually be  made  in  respect  of  a  previous  rate  after  a 
subsequent  rate  is  made  and  published.  This  inter- 
pretation was  acceded  to  by  Maule,  J.  in  Bushell  v. 
Luckett,  2  C.  B.  111.      By  the  14  &  15  Vict.  c.  14, 


regard  to  any  future  rate,  &c^  bat  shall  be  entitkd 
to  be  put  on  the  list  and  to  be  registered  as  a  voter, 
&c."  This  enactment,  made  by  way  of  amendment 
to  that  last  cited,  applies  to  any  claim  properly  made 
before  the  20th  July  to  be  rated  to  all  rates  made 
before  such  claim,  and  accompanied  by  payment  cr 
tender  before  the  20th  July,  of  all  rates  due  on  the 
previous  5th  Jan.  The  required  payment  or  tender  ii 
only  in  respect  of  rates  due  on  or  before  the  5th  Jan.; 
but  the  enactment  does  not  dispense  with  a  rating  cr 
a  vidid  claim  to  be  rated  in  respect  not  only  of  the 
rates  made  before,  but  also  of  thoae  made  alter  thi 
5th  Jan.,  and  before  the  claim  or  before  the  20di 
July.  It  does  not  dispense  with  the  necessity  of  the 
claim  in  order  to  make  it  valid,  being  made  ii 
respect  of  a  rate  current  at  the  time,  and  does  aot 
refer  to  a  claim  made  after  the  20th  July.  Keiths 
of  these  provisions,  in  terms  at  all  events,  enabki 
a  claimant,  by  claiming  after  the  3 1st  July,  to 
be  rated  in  respect  of  a  rate  made  previoM 
to  the  31st  Julv,  to  become  qualified  to  vole 
by  reason  of  having  then  been  rated  to  afl 
ratesmade  during  the  previooa  year.  These  8e^ 
tions  do  not  aid  the  contention  of  the  respoodeBt, 
or  do  away  with  the  prima  foune  disability  maa^ 
upon  the  3rd  section  of  30  &  31  Vict.  c.  102.  If  m 
look  to  the  Registration  Acts  the  necessity  (tf  the 
qualification  being  complete  on  the  31st  July  seem 
to  be  even  more  fully  made  out.  The  only  jurisdi^ 
tion  or  power  which  the  revising  barrister  can  pnh 
perly  exercise  is  that  which  is  given  to  him  by  tiie 
statutes  under  and  by  which  his  office  is  created.  ^ 
6  Vict.  c.  18,  s.  7,  the  form  of  objection  given,  whidiii 
to  be  answered  by  the  claimant,  is  that  every  pefsoa 
upon  the  register  for  the  time  being  for  any  ooon^ 
may  object  to  any  other  person  upon  any  list  i 
voters  for  such  county,  as  not  having  been  entitlBi 
on  the  last  day  of  July  then  next  preceding  to  hue 
his  name  inserted,  &c  By  sect.  15  the  persons  who 
may  claim  in  boroughs  as  having  been  imprope^f 
omitted  by  the  overseers  are  those  who  can  and 
shall  claim  as  having  been  entitled  on  the  lait 
day  of  July  then  next  preceding  to  have  thor 
names  inserted,  &c.  This  seems  further  to  show 
that  under  sect.  14  the  persons  whose  namei 
the  overseers  ought  to  insert  are  those  who  would  to 
entitled  on  the  31st  July.  By  sect.  17  the  power  to 
object  in  boroughs  is  to  any  person  as  not  haviof 
been  entitled  on  the  last  day  of  July  next  precediaf 
to  have  his  name  inserted,  &c.  By  sect.  37  the 
revising  barrister  has  power  to  insert  in  any  coon^ 
list  the  name  of  any  person  who  has  daim^  incsie 
it  shall  be  proved  that  he  was  entitled  oa  the  hit 
day  of  July  then  next  preceding  to  be  inserted,  Aft 
By  sect.  38  the  same  limitation  to  the  power  <tf  ^ 
revising  barrister  is  imposed  in  boroughs.  And  \if 
sect.  40,  the  section  on  which  the  action  of  the 
revising  barrister  mainly  depends,  it  is  expre«|f 
enacted  that  when  any  person  shall  have  beea 
objected  to  by  the  overseer,  or  by  any  other  peisoii 
&c.,  such  barrister  shall  then  require  it  to  to 
proved  that  the  person  so  objected  to  vii 
entitled  on  the  last  day  of  July  then  netf 
preceding  to  have  his  name  inserted,  &c,  and  is 
case  the  same  shall  not  be  proved  to  tto 
satisfaction  of  such  barrister,  or  in  case  it  shaB 
be  proved  that  such  person  was  then  incapacitated 
by  any  law  or  statute  from  voting  in  the  electioii» 
&c.;  such  barrister  shall  expungre  the  name  of  eveiy 
such  person  from  the  said  lists,  &c.  It  would 
surely  require  very  specific  words  elsewhere  to  0Te^ 
ride  the  force  of  these  specific  enactments,  and  to 
authorise  the  court  to  say  that,  although  on  the  Slit 
July  the  claimant  would  not  have  been  entitled; 
yet  by  reason  of  something  done  by  him  after  ibt 


a.  1,  "  no  person  so  claiming  to  be  rated  and  paying 

or  tendering  on  before  the  20th  July  in  each  yes«, 

the  full  amount  of  the  rate  or  rates  (it  any^  ^>ie  'm\  %V%V.  ^\:^y  \i<&  \&  «d\\\2l<^  and  that  the  revising 
mpect  of  Buch  premises  on  the  6lh  Jan.  pTeceA\n^\'V»^»^c\*^»t  ^wsX^tikftXi'WJCQosftKx  V^X^^m^^ that  the 
nail   be  required  to  make  any  liirthet  c\aMti  *m\<5i»MnMi\.^*a<i^^^ 
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though  it  ihojld  be  prored  that  be  wb*  not 
entitled  on  the  31st  July,  ihonld  Inwrt  hi>  narae 
in  or  refute  to  ezpunice  it  from  tbe  lexiiteT  of 
Tat«r«.  The  cue  of  PouhJI  v.  BradUv,  84  L.  J. 
67,  C.  P.;  11  L.  T.  Rep.  N.  S.  602,  uema  to 
ahcnr  that  for  lome  purpotea  at  least  the  Slat  Julj 
i>  the  day  on  which  the  qaaliScation  rauit  be  com- 
plete. It  hoi,  bowever,  been  ai^ued  thai  if  the 
oooatnictioa  contended  for  bj  the  appelluit  be 
adopted,  no  practical  effect  can  be  given  to  sect. 
16  of  6  Vict.  c.  18,  and  the  power  therein 
given  to  inipect  the  rate  book  ii  fntila.  It 
wonld  teero,  howeTer,  that  aach  pover  of  in- 
■IKCtion,  OTcn  in  an  extreme  case,  night  be  uaef  nl 
for  the  puTpoae  of  aceing  what  tbe  overaeer  baa  done 
or  omitled,  cTcn  though  a  claim  haa  preiloDal;  been 
made,  and  for  tbna  guiding  a  claimant  a*  to  the 
amount  of  eridence  irhich  will  be  required  from  bim 
before  the  rcTiaiag  barrlater.  Thia ' argument  seemi 
hvdlj  anfflcient  to  overrule  the  expreaa  enacCmenta 
abore  referred  to ;  convenience  and  aafetj  aeem  to 
poiot  to  tbe  aame  coneloslon  at  that  to  be  deduced 
mm  the  worda  of  the  atatutea.  If  that  which 
It  la  Biaerted  maj  be  done  after  the  SlatJulfDia? 
ba  then  leically  done,  there  aeenu  nothing  to  prevent 
It*  being  done  even  before  the  reviaiog  barrister  in 
coart,  and  we  have  already  anbatanctallj  decided  in 
Un  caae  of  AiatmoriA  T.  G-eata  (aee  prMeding  caae) 
that  a  claim  at  that  time  would  be  too  late.  Itaeema 
to  Vi  that  the  true  conatmction  of  the  Engliah  ata- 
tote*.  and  convenience  and  lafetj  alike  require,  Chat 
tbe  qualification  moat  be  complete  on  the  Slat  Jul;. 
Waare,  however,  met  by  anChDrit)'  to  wbich  we  shall 
•Tcr  feel  inclined  and  bound  to  pay  the  higheat 
ropecC,  the  authority  of  the  hiab  jud^ea  io  the  cases 
Affiuic  (app.)  I.  Reiily  (resp.),  2  Ir.  C.  L.  Rep.  560, 
and  iliiUdoteatg  (app.)  v.  AlalcolMton  (reap),  16  Ir. 
C.  I^  Rep.  3T5.  We  have  carefully  and  anxiously 
eanaiderud  those  caaes,  aa  well  aa  the  atatutea  1  &  2 
Viet,  c  56,  on  which  is  founded  the  administration 
of  the  poortaws  in  Ireland,  and  the  13  &  14  Vict. 
C  69,  on  which  the  qualification  and  refciatration  of 
TOters  in  Ireland  depend.  Wearebonnd  to  coofeaa 
that  there  i«  to  much  similarity  between  many  of 
tbe  enactmeota  in  tbe  Eagliah  Regiatration  Acts 
and  the  lait-men tinned  Irish  atatucei  that  many  of 
tbereaaoni  which  have  led  ui  to  the  construction 
wa  feel  bound  to  put  on  the  Engliab  Acts  could 
iMfdly  have  permitted  ua  to  concur  with  soma  of 
tba  remarka  of  the  Irish  judges  on  the  Irish  statutes 
fnthose  caaea;  hut  even  in  one  of  thoae  caaes  it  seems 
So  have  been  considered  by  aome  of  the  judges  that 
tbe  claim  must  be  made  before  the  court  of  the 
reviling  barrister  is  opened;  and  the  adminis* 
tration  of  the  system  of  poor  law  rating  in 
Ireland  is  so  different  from  that  In  England,  and 
Ae  qualification  aa  to  rating  of  votera,  tbe  formation 
o(  the  liata  of  votera,  and  the  machinery  for  pre- 
paring them  and  taking  the  regiatration  at 
different,  and  give  rise  to  to  many  different 
aiderations  and  argumentt,  that  we  do  not 
calltid  upon  or  authorised  to  ditcuM  further  the 
propriety  of  the  ultimate  decision  in  those  cai 
npon  the  Iriah  statute!.  We  confine  ourselves 
aaying  that,  having  regard  to  the  English  statntes, 
we,  for  the  reasons  before  stated,  are  of  opii  ' 
the  decision  of  the  revising  barrister  in  tl 
^ven  in  deference  to  the  Irish 
and  his  own  personal  opinion 
dension  of  the  reviling  barrister  will,  therefore,  be 
reveraed,  and  the  regittei  be  amended  accordingly. 

Jadgmmtjor  the  app^ant. 


ilandag,  Jan.  23,  1S69. 

Tbotteb  (app.),  V.  Watbom  (reap.) 

(laalificalicin  for  counlg  frtmcAiit — EqaUabh  Itaunela 

alati—Manbtr  of  a  bnkUng  Kcitlg—30  ^  31  Vict. 

c.  102,  s.  a. 

[  daimaat  far  coanfy  frandttie  tatdtr  tact.  5  o/  Iht 
Bepratnlation  of  tht  People  Act  1867,  baial  hit 
qualificalioa  upon  the  ground  of  hit  bang  in  , 


ftt  timplt  had  undtrtalcm  by  dted  to  grant  {eattt  for 
niiulg-aine  ytart  to  menlKrt  of  At  toeitlg  nominaltd- 
bg  Imtlttt,  and  vpon  the  mrUten  rtgvat  of  another 
ptTton  who  had  advanced  money  for  buildiag  the- 
Aouaet.  St/  a  tecond  deed  the  tntteet  agreed  duit  the 
claimant,  upon  pmntnt  of  the  remainder  of  initalmenli. 
due,  and  Us  /ulJUmenl  of  the  nks  of  the  tocitlg  and 
other  eondittont,  sAouAJ  be  nominaled  fry  thtin  for  a. 
leaie  under  the  provieioni  of  the  Jirtl  deed : 
Held  (revening  the  decition  of  the  rtiiiiing  barriiler)^ 
that  the  claimant  had  no  legal  or  equitable  eiiate  in  a 
term  of  not  Utt  than  tixtg  yean,  that  he  had  a  nttrr 
inchoalt  equitable  riphi  to  a  leatehold  ttlate  in  the 
prrmiies  vpon  certain  emdiliont,  and  that  fu  mu  in 
pnarinon  only  until  it  coutd  be  decided  mkcther  Aa- 
thould  haee  each  an  estate  or  not ;  As  uos  no'  there- 
fore qualified  to  be  regittertd. 

At  a  court  for  the  revision  of  the  lists  of  votera 
for  knights  of  the  thire,  held  on  the  ISth  Sept.  ISGSr 
lit  Jarruw,  in  and  for  the  northern  division  of  the 
county  ol  Durham,  and  by  Etdjouminent  on  tbe  Tth 
Oct.  16G8,at  thecityofDurham,  inandforthasaid. 
northern  division,  before  one  of  the  barritters  ap- 
]Kiinted  to  revise  the  list  of  voters  for  the  said 
<Uvision,  George  Stiilmanduly  objected  to  the  name 
of  Robert  Anderaoa  being  retained  on  the  list  of 
voters  for  the  townahipaaf  Hed worth,  Moakton,  and 
.Jarrow,  in  the  said  norlhem  division  of  the  county 
I  if  Durham. 

The  name  and  qualification  of  the  aaid  Robert 
Anderson  appeared  on  the  list  of  claimants  pub- 
lished by  the  overseers  of  the  said  townshipf  in  the 
subjoined  form. 


established    by  the 


The   following  facts 
evidence. 

By  memorandum  of  agreement,  dated  the  lit 
Hay  1863,  and  made  between  Sir  Walter  Charle* 
.lames.  Baronet,  and  Dame  Sarah  Caroline,  his  wife, 
of  the  firat  part,  John  Mclntyre,  George  Stiar[^ 
Robert  Armstrong,  and  William  Bell,  of  the  second 
part,  and  John  Clayton  of  the  third  part.  After 
iitating  that  certain  parcels  of  ground,  part  of  tbe 
Jarrow  Orange  Estate,  over  which  the  said  Dame 
Sarah  Caroline  James  had  an  absolute  power  of 
appointment,  had  been  laid  out  as  the  sites  for  one 
Imndred  workmen's  dwelling-houses,  and  that  it  was 
intended  that  the  said  one  hundred  dwelling-houaea 
ihould  be  built  by  meant  of  the  monthly  contrl* 
buttons  of  one  hundred  workmen  who  ihould  be 
■elected  by  the  laid  parties  thereto,  of  the  second 
part,  and  that  in  the  mean  time,  until  such  contri- 
should  have  been  fully  paid  up,  such  sum 
..  .  ns  of  money,  not  ex[;(>eding  in  the  whole 
7000/.,  as  should  be  required  for  the  completion  of 
the  laid  dwelling-houaea  over  and  above  the  cod- 
tiibations  from  time  to  time  accruing,  should  be 
advanced  by  the  said  John  Clayton,  and  should  be 
repaid  to  him,  with  interest,  after  the  ra)jB<!£  4:^eL 
pounds  per  cent,  ^er  wm>»a  tj>A  "A  I'aiSti.  laswwv 
bulions,  A.ni  ttlfcX  •.  \eMR.  Iot  ^  -jcw^  Vtwa.  ■Ob^ 
day,  at  the  r»V8  ai  mtve  .'iCOKTO'sa  wv*.  ^^'^^S 
1  annum,  ■Uwjld^iesraiiXjei.Vawi'o.'A-  wo^-**"*™ 
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of  the  site  of  each  such  dwelling-house,  when  and 
80  soon  as  the  said  John  Clayton,  with  the  consent, 
in  writing,  of  the  said  parties  thereto  of  the  second 
part,  should  require  the  same  to  be  granted.  It  was 
declared  and  agreed  that  in  the  mean  time,  and  until 
such  leases  should  bo  grante<l,  the  said  parcels  of 
land,  and  the  houses  and  buildings  which  should 
from  time  to  time  be  erected  thereon,  should  be  a 
security  to  the  said  John  Clayton  for  so  much  and 
such  part  of  the  sum  and  sums  of  money  which 
should  be  advanced  by  him  from  time  to  time  as 
aforesaid  as  should  from  time  to  time  remain  due 
and  unpaid,  with  interest  thereon  at  the  rate  of  five 
pounds  per  cent  per  annum,  and  that  such  further 
instruments  necessary  to  give  effect  to  such  security 
should  be  executed  on  the  request  of  the  said  John 
Clayton.  And  the  said  several  persons  parties 
thereto  of  the  second  part  agreed  to  superintend  the 
erection  of  the  said  dwelling-houses,  collect  the 
contributions  of  the  workmen  for  whom  the  same 
were  intended  to  be  built,  and  jmy  the  amount 
monthly  to  the  said  John  Clayton  until  the  amount 
of  his  advances  should  be  repaid,  with  interest  after 
the  rate  of  five  poimds  per  cent,  per  annum. 

Leases  of  six  or  seven  of  the  said  sites  with 
dwelling-houses  erected  thereon  had  actually  been 
granted  to  workmen  who  had  fully  paid  to  the  said 
parties  of  the  second  part  the  sums  agreed  on 
between  them  as  the  price  of  such  sites  and  houses 
respectively,  which  sums  had  been  handed  over  by 
the  said  parties  of  the  second  part  to  the  said 
John  Clayton,  in  part  payment  of  his  said  loan  and 
interest. 

The  remainder  of  the  sites  had  been  sold  by 
the  said  parties  of  the  second  part  to  workmen 
under  agreements  in  the  form  and  of  the  tenor  and 
effect  of  the  agreement  between  the  said  parties 
of  the  second  part  and  the  said  claimant,  Kobert 
Anderson,  next  hereafter  mentioned;  but  leases 
of  the  same  have  not  yet  been  actually  granted. 
At  the  date  of  these  agreements  respectively,  the 
houses  were  in  some  cases  not  built,  and  in  other 
cases  only  imrtially  so.  Where  not  actually  built, 
they  were  subsequently  completed  by  the  reapective 
purchasers,  the  costs  being  di-frayed  out  uf  money 
which  was  part  of  the  70001.  hereinbefore  mentioned 
and  agreed  to  be  advanced  by  the  said  John 
Clayton,  and  which  said  sum  has  been  partly  repaid 
by  the  contributions  aforesaid. 

By  memorandum  of  agreement,  dated  the  18th 
July,  18G4,  and  made  between  the  said  John 
Mclntyre,  William  Bell,  George  Sharp,  and  Robert 
Armstrong,  therein  described  as  trustees  to  the 
Jarrow  Building  Company  (and  who  and  their 
successors  are  thereinafter  referred  to  as  '*  the  said 
trustees")  of  the  one  part,  and  the  said  claimant, 
Robert  Anderson  (thereinafter  referred  to  as  **  the 
said  purchaser"),  of  the  other  jNirt,  the  said 
trustees  agreed  to  sell,  and  the  said  purchaser 
agreed  to  purchase,  the  leasehold  piece  of  ground, 
dwelling-house,  and  premises,  situated  in  No.  IG, 
Clayton-street,  on  the  Jarrow  Grange  Estate  afore- 
said, and  more  particularly  described  by  the  plans 
and  specifications  already  agreed  to  by  the  said 
purchaser  to  be  held  for  a  term  of  ninety-nine  years, 
subject  to  an  annual  ground  rent  of  0«.  6</.  to  be 
paid  thereout  to  the  said  Sir  Walter  Charles  James, 
or  his  agents,  at  or  for  the  price  or  sum  of  7-1/. 
And  it  was  agreed  that  the  said  purchase  money  of 
7\L  should  be  paid  by  fortnightly  instalments  of 
r»«.  (k/.,  being  after  the  rate  of  10^  per  cent,  per 
annum  on  the  coi)tract  price  of  each  house,  .V.  (»er 
cent,  per  annum  to  be  deilucted  theivfrom  for 
interest  on  the  debt  standing  nprainst  the  said 
purchaser  al  the  coranieucenient  of  each  twelve 
months,  the  remainder  to  be  applied  lo  the  re- 
ducthn  of  the  debt  standing  against  the  Kaid 
tmrcbuser  at  the  commenceuient  of  each  &uccv:c^iu\^ 


twelve  months.  And  if  the  purchaser  should  neglect 
or  refuse  to  make  any  of  the  said  fortnighily  pay- 
ments  when  the  same  reapectively  should  become 
due,  he  should  forfeit  and  pay  to  the  i«id  truiteef 
as  and  for  liquidated  damages  the  sum  of  thrvepenoe 
for  the  first  neglect  or  default,  aizpence  for  tbo 
second,  one  shilling  for  the  third,  and  so  on,  ths 
sums  increasing  in  the  same  ratio  for  each  socsecd- 
ing  neglect  or  default  until  such  sums  ihonkl  be 
equal  to  the  amount  the  said  purchaser  had  paid  to 
the  said  trustees  as  regular  subscriptions.    And  that 
if  at  any  time  such  should  be  the  case,  the  siil 
trustees  shall  have  full  power  to  enter  on  the  siil 
ground,  house,  and  premises,  and  hold  the  same  il 
if  the  now  reciting  agreement  had  not  been  made^ 
and  forcibly  to  expel  the  said  pnichaser  without  anf 
ejectment  or  other  legal  process,  and  to  plead  ths 
now  reciting  agreement  as  oonclusive  evidence  of 
leave  and  licence.    And  it  was  also  agreed  that  ths 
said  purchaser  should  have  possession  of  the  nid 
premises  from  sud  after  the  signing  of    the  now 
reciting  agreement,  and  should  pay  all  ground  renti 
taxes,  rates,  cesses,  and  outgoings  in  respect  thereoL 
And  that  the  said  purchaser,  bU  heirs,  and  assign^ 
should  keep  and  maintain  die  said  dwdling-booie 
and  premises  in  good  condition  and  repair.    And 
that  until  all  moneys  which  might  be  due  orpayabk 
to  the  said  trustees  or  their  successors  under  ths 
now  reciting  agreement  or  the  rules  of  the  Jairov 
Building  Company  aforesaid  should  have  been  di4y 
satisfied,  the  said  trustees  should  have  f  idl  power  ts 
insure  the  said  dwelling-house  and  premises  againit 
loss  or  damage  by  fire  in  such  name  and  for  such 
sum  as  they  might  think  necessary,  and  all  moneys 
which  the  said  trustees  should  pay  in  so  doisg 
should  be  repaid  by  the  said  purchaser  on  demand, 
and  should  until  and  in  dcfatut  of  payment  thereof 
be  a  charge  on  the  said  premises.     And  that  ths 
said  purchaser  should  not  sell  or  transfer  his  interetf 
in  the  said  house  and  premises  to  any  person  or 
persons  whomsoever  without  the  consent  or  aj^ronl 
of  the  said  trustees.    And  that  within  three  months 
after  all  the  moneys  due  or  payable  under  the  now 
reciting  agreement   and  the  rules  of    the  Jarrow 
Building  Company  aforesaid  had  been  duly  satisfiedp 
and    provided   the   said   purchaser   should    bsfo 
observed  and  performed  all  and  every  the  conditiooi 
and  agreements  therein  contained,  and  also  all  sad 
every  the  rules  and  regulations  for  the  time  being 
of  the  said  company,  and  on  his  part  to  be  observed 
and  performed,  the*  said  trustees  or  their  successoit 
should,  at  the  request  and  costs  of   the  said  pur- 
chaser, give  him  a  proper  conveyance  in  duplicate  of 
the  said  leasehold   premises,   subject  to  the  said 
annual  ground  rent  and  the  powers  for  raising  the 
same. 

Upon  the  execution  of  this  agreement  the  claim- 
ant was  let  into  possession  of  the  said  dweUiog- 
house  and  premises  therein  comprised. 

Since  the  making  of  the  contract  he  has  duly  psid 
all  instalments  according  to  the  contract,  and  has 
observed  all  the  rules  and  regulations  of  the  said 
building  company.  All  the  houses  referred  to  in 
the  firstly  recited  agreement  had  been  erected  oo 
the  said  land  by  the  said  trustees*  money,  hansg 
been  advanced  from  time  to  time  for  that  purpoM 
by  the  said  John  Clayton,  to  the  amount  of  7(fOOL, 
which  amount,  together  with  the  monthly  contri- 
butions of  the  said  workmen  from  time  to  tint 
made,  covered  the  whole  cost  to  the  trustees  of  the 
erection  of  the  said  houses.  Since  the  said  housei 
were  built  the  agreed  ground  rent  of  9<.  Cd.  has 
boon  yearly  paid  by  each  individual  purchaser  to 
Sir  Walter  James  in  respect  of  each  house,  oat  of 
the  monthly  payments  of  the  persons  for  whom  tlis 
dwelling-houses  were  built.  The  interest  upon  the 
I  said  sum  of  7(X)0/.,  together  with  part  of  the  prin- 
\  ^V'^vjA,  Vv;id  beeu  repaid,  so  that  only  the  sum  of  oOOOf. 
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m  the  31 8t  July  1867  due  to  the  said  John 
ton  for  principal  and  interest  on  account  of  his 
loan.  Since  that  date  the  amount  due  to  him 
it  no  time  exceeded  that  sum,  and  on  the  Slst 
1868  and  at  the  time  of  the  rerision,  was  less. 
«  part  of  the  said  parcels  of  ground  mentioned 
le  said  agreement  of  Ist  May  18G3,  and  the 
»  built  hereon  not  included  in  the  leases 
dy  granted,  were  on  the  31st  July  1867,  and 
dnce  continued,  a  sufficient  security  for  the 
It  due  to  Mr.  Clajrton  for  principal  and  interest. 
16  aggregage  amount  of  the  respective  balances 
urchase  money  and  interest  due  and  unpaid 
the  respectiye  purchasers  to  the  said  trustees 
dtes  and  houses  not  yet  actually  leased  has 
f  9  exceeded  the  said  amount  due  at  any  time 
r.  Clayton. 

ith  respect  to  many  of  the  said  sites  and  the 
M  thereon,  the  annual  yalue  of  the  same  after 
cting  interest  at  fire  per  cent,  on  the  unpaid 
loe  of  purchase  money  the  ground  rent  of  9s.  6<£, 
insurance  appeared  to  be  less  than  51;  and  I 
rdingly  disallowed  the  claims  of  the  purchasers 
ich  sites  and  houses  to  be  registered, 
ith  respect  to  others  of  the  said  sites,  the  houses 
Km,  after  being  built  by  the  trustses,  had  been 
d  to  and  improved  by  the  expenditure  of 
«1  and  labour  thereon  by  the  respective  pur- 
srs  thereon,  among  whom  was  the  claimant 
It  Anderson.  House  property  in  the  neigh- 
hood  had  also  generally  increased  in  va&e, 
I  found,  as  a  fact,  that  after  deducting  from 
annual  value  of  the  said  claimant's  house 
est  at  five  per  cent,  upon  the  balance  of  pur- 
i  money  due  on  the  Slst  July  1867,  to  the 
lees  the  agreed  ground  rent  of  98,  6</.,  the  cost 
Bpairs,  and  premium  for  fire  insurance,  there 
Jned  5L  clear. 

the  whole  of  the  fortnightly  instalments  of 
i.  were  to  be  considered  as  an  annual  charge 
I  the  said  house,  then  its  clear  yearly  value  was 
\han5L 

the  yearly  value  of  the  claimant's  estate  and 
est  is  to  be  measured  by  and  consist  of  only  a 
rate  of  interest  (having  regard  to  the  nature  of 
property)  upon  so  much  of  the  instalments  of 
I  as  consist  of  principal  paid  to  the  trustees, 
any  increased  value  by  reason  of  improve- 
ts  nuide  by  the  purchaser,  and  any  general  rise 
le  value  of  house  property,  but  excluding  the 
rence  between  the  contract  price,  and  the 
int  thereof  actually  paid,  then  the  clear  annual 
3  would  be  less  than  5^ 

xm  these  facts  it  was  conteded  on  behalf  of  the 
itor— first,  that  the  claimant  was  not  entitled 
T  as  lessee  or  assignee  to  the  said  house  for  the 
:pired  residue  of  any  term  originally  created  for 
triod  of  not  less  than  sixty  years,  so  as  to 
le  him  to  be  placed  on  the  register ;  secondly, 
the  clear  yearly  value  of  the  claimant's  interest 
ay)  in  the  said  house  was  less  than  5/.  over  and 
e  all  rents  and  charges  payable  out  of  or  in 
ict  of  the  same. 

1  the  other  hand,  it  was  contended  on  behalf  of 
claimant — first,  that  although  no  term  had  actu- 
been  created  at  law,  yet  there  was  a  valid  and 
ing  contract)  partly  performed  between  Sir 
ker  and  Lady  James,  their  mortgagee,  Mr, 
ton,  and  the  trustees  oif  the  building  company, 
he  granting  of  leases  to  their  nominees  of  sites 
houses  thereon  for  ninety-nine  years  from  the 
Say,  1863,  and  that  he,  the  claimant,  having 
racted  with  the  trustees  that  he  should  be 
3d  as  one  of  such  lessees,  and  having  paid  part 
le  purchase-money  and  been  let  into  possession 
le  premises  to  be  demised  to  him,  was  entitled 
[uity  to  have  the  lease  granted  to  him  on  Mr. 
ton's  debt  being  paid  off,  and  was,  therefore, 


cestui  que  trust  in  actual  possession,  and  had  a  suf- 
ficient equitable  estate  as  lessee  for  an  unexpired 
term  of  not  less  than  sixty  years ;  secondly,  that  Mr. 
Clayton's  mortgage  debt  must  be  treated  as  appor- 
tioned upon  and  borne  by  the  various  unleased  sites 
and  the  houses  thereon  in  proportion  to  the  balance 
of  price  remaining  due  and  unpaid  for  the  same ; 
and  that  a  court  of  equity  would  so  apportion  such 
debt ;  thirdly,  that  deducting  together  with  ground- 
rent,  fire  insurance,  and  cost  of  repairs,  interest  at 
5  per  cent,  upon  such  unpaid  balance  of  price,  the 
yeariy  value  of  the  claimant's  estate  and  interest  in 
the  house  in  question  was  not  less  than  5L 

The  revising  barrister  was  of  opinion  that  the 
arguments  on  behalf  of  the  claimant  were  sound, 
and  allowed  his  name  to  remain  on  the  register. 

The  questions  for  the  court  were  :  First,  ^i^ether 
the  claimant  had  such  an  estate  and  interest  in  the 
house  and  premises  in  his  possession  as  to  entitle 
him  to  be  registered?  Secondly.  Whether  the 
annual  charge  upon  his  premises  in  respect  of  the 
balance  of  price  unpaid  to  the  trustees  of  the 
building  company,  or  in  respect  of  Mr.  Clayton's 
mortgage  debt,  was  properly  held  not  to  exceed  five 
per  cent,  upon  such  unpaid  balance  of  price? 
Thirdly.  Is  the  yearly  value  of  the  claimant's 
equitable  leasehold  estate  and  interest  (if  any)  in 
the  site  and  the  house  thereon  to  be  estimated  as 
consisting  only  of  interest  upon  the  part  of  the 
price  paid  on  the  31st  July  1867  to  the  trustees,  plus 
any  increased  yearly  value  of  the  premises  owing  to 
improvements  made  by  the  claimant,  and  any 
general  rise  in  the  value  of  house  property;  but 
excluding  the  balance  of  the  principal  of  the  pur- 
chase money  constituting  the  difference  between  the 
contract  price  and  the  portion  thereof  paid? 
Fourthly.  Or  is  the  yearly  value  of  the  claimant's 
said  estate  and  interest  to  be  estimated  at  the  whole 
present  yeariy  value  of  the  premises,  subject  to  the 
agreed  ground  rent  and  fire  insurance  (upon  what- 
ever facts  such  value  depends),  less  interest  at  Are 
per  cent,  on  the  unpaid  balance  of  the  agreed  pur- 
chase money  ? 

If  the  court  shall  be  of  opinion  that  the  first 
second,  and  fourth  of  these  questions  should  be 
answered  in  the  affirmative  and  the  third  in  the 
negative,  then  the  name  of  the  claimant  is  to  remain 
upon  the  register.  But  if  the  court  decide  any  one 
or  more  of  the  first,  second,  and  fourth  questions  in 
the  negative^  or  the  third  in  the  affirmative,  then  the 
name  of  the  claimant  is  to  be  erased  from  the  register. 

Manisijf,  Q.  C.  (with  him  Lovtmf\  argued  for  the 
appellant,  against  the  claimant,  and  cited 
R,  V.  (hddvngU>v^  2  B.  &  C.  129  ; 

A.  V.  LlcuitiUio  Orossenny,  S'B.JLC.  4iSl ; 

B.  V.  Woolpit,  2  D.  &  B.  272; 
Oainsford  v.  Freeman^  18  C.  B.,  N.  S.,  185. 

Joshua  WiUiamSy  Q.  C.  (with  him  UdaU),  appeared 
for  the  respondent,  and  relied  upon  the  following 
authorities : 

Sugden's  Vendors  and  Purdmsers  (19th  edit.) 
p.  146; 

Paine  v.  Metier j  6  Vos.  349 ; 

8etan  v.  Blade,  7  Yes.  265 ; 

HoWoyd  V.  Marshall,  10  H.  L.  Gas.  191 ; 

Dart's  Vendors  and  Purchasers,  p.  161 ; 

Mo&re  V.  Carisbrooke,  12  C.  B.  661. 

The  arguments  sufficiently  appear  in  the  following^ 
judgments  of  the  court. 

BoviLL,  C.J.^The  question  for  the  court  is, 
whether  this  claimant  for  county  franchise  is  en- 
titled as  lessee  of  the  unexpired  residue  of  a  term 
originally  created  for  not  less  than  sixty  years? 
The  words  of  sect.  5 of  30  &  81  Vict.  c.  102,  are: 
'*  Every  man  shall  be"  entitled  to  be  registered  and. 
vote  for  a  oouuly  nVyo,  vGn!cm>^\i  ^"Cxi^t  <c^Qaii&S^K»i- 
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tions,  **  is  Beised  at  law  or  io  equity  of  any  lands 
or  tenements  of  treefaold,  copyhold,  or  any  other 
tenure  whaterer,  for  his  0¥m  life,  or  for  the  life  of 
another,  or  for  any  lives  whatsoerer,  or  for  any 
larger  estate  of  the  clear  yearly  yalue  of  not  less 
than  oL  over  and  above  all  rents  and  charges  pay- 
able out  of  or  in  respect  of  the  same,  or  who  is 
entitled,  either  as  lessee  or  assignee,  to  any  lands  or 
tenements  of  freehold  or  of  any  other  tenure  what- 
ever, for  the  unexpired  residue,  whatever  it  may  be, 
of  any  term  originally  created  for  a  period  of  not 
less  than  sixty  years  (whether  determinable  on  a 
life  or  lives,  or  not)  of  the  clear  yearly  value  of  not 
less  than  oL  over  and  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the  same."  No  ques- 
tion arises  in  this  case  as  to  the  period  for  which 
the  lease  was  granted,  or,  as  far  as  our  decision 
Koes,  as  to  its  yearly  value.  The  statute  distin- 
guishes between  persons  entitled  ac  law  or  in 
equity  to  freehold  or  copyhold  iHnds  or  tenements, 
and  persons  entitled  as  lessees  of  terms  not  less 
than  sixty  years.  The  words  '*  seised  at  law  or  in 
equity,"  which  are  used  with  regard  to  the  former, 
are  omitted  in  the  latter  part  of  the  section,  which 
defines  the  leasehold  franchise.  Assuming,  how- 
ever, for  the  purpose  of  argument  that  an 
equitable  estate  in  leasehold  is  sufficient,  as  in  the 
case  of  freehold  or  copyhold,  Mr.  Williams  says 
that  an  equitable  right,  which  he  calls  an  equitable 
estate,  is  equally  within  this  provision  of  the 
statute ;  and  he  has  cited  cases  for  the  purpose  of 
showing  that  if  there  had  been  an  agreement  for  a 
•ale  or  lease  of  property,  and  the  purcha^ner  had 
taken  possession,  and  nothing  remained  to  be  done 
but  payment  of  the  purchase  money,  the  courts  of 
equity  would  hold  that  the  agreement  had  given  to 
the  purchaser  an  equitable  right  or  interest  in  the 
term  or  estate  agr^d  to  be  conveyed  or  assigned. 
But  even  granting  that  such  an  interest  would 
confer  a  vote,  this  case  is  dififerent.  The  freehold, 
as  stated  in  the  agreement,  is  vested  in  Lady  James, 
or  in  her  husband  on  her  behalf.  Any  legal  or 
equitable  interest  must  consequently  be  derived 
through  them.  Neither  Sir  W.  James  nor  his  wife 
has  ever  entered  into  any  contract  at  all  with  this 
claimant.  The  agreement  is  between  Sir  W.  James 
and  Clayton  and  the  trustees,  and  it  is,  on  Sir  W. 
James's  part,  to  grant  to  certain  workmen  a  lease  of 
ninety-nine  years  from  May  18G0,  at  a  rent,  when 
Clayton,  with  the  consent  in  writing  of  the  trus- 
tees, shall  require  the  same  to  be  granted.  Until 
this  condition  is  fulfilled,  it  is  nut  determined 
who  are  to  be  the  leaseholders.  Clayton  ad- 
vances 7000^,  which  is  to  be  a  charge  on  the 
property.  The  second  agreement  is  entered  into 
between  the  trustees  and  the  claimant.  It  is 
an  agreement  in  substance  for  the  sale  of  a  term  of 
ninety-nine  years,  on  certain  conditions  being  ful- 
filled, but  before  the  conveyance  is  to  be  executed  the 
purchaser  must  have  paid  all  the  moneys  due  or  [>ay" 
able  under  the  ag^reement,  performed  all  the  rules  of 
the  building  society,  and  the  conditions  containe<l  in 
the  second  agreement,  and  three  months  must  elapse 
after  the  purchase  money  has  been  paid.  Before 
the  claimant  could  be  a  leaseholder  he  must  have 
done  nil  this,  yet  he  has  neither  paid  the  whole  uf 
the  purchase  money,  nor,  of  courst ,  have  the  throe 
months  elapsed  after  payment  of  it,  and  there  is 
nothing:  to  show  that  the  rules  have  been  observed ; 
but,  even  if  the  rules  had  been  observe<l,  Clayton 
has  not  asked  for  the  lease  to  be  granted,  nor  liavc 
the  trustees  given  their  consent  in  writing.  It  is 
not  contended  that  the  claimant  had  a  legal  estate, 
he  is  said  only  to  have  an  equitable  one.  But  there 
if  no  equiuble  estate  until  the  time  arrives  when 
these  conditions  shall  have  been  fulfilled,  and  the 
courts  of  equity  would  not  decree  a  s|)ecific  per- 
lanuMoce  of  the  contract  on    tUo  part  of   Sir 


W.  James  to  create  the  lease  until  then.  The 
claimant  is  in  lawful  possession  of  the  house  and 
land,  but  not  for  a  term  of  sixty  years ;  he  is  ia 
possession  until  it  is  decided  whether  he  is  to  hive 
the  estate  or  not ;  and  this  depends  npon  whether 
he  performs  the  conditions  contained  in  the  agree- 
ment. The  claimant  has,  therefore,  no  estate  at  all, 
either  at  law  or  in  equity ;  he  has  a  mere  inchoate 
equitable  right,  which  is  not  yet  rendered  perfect 
It  is  nothing  but  a  mere  equity  at  some  future  time 
and  upon  certain  conditions,  to  have  a  lease  grantei 
him.  It  was  contended  that,  as  in  the  case  of  vendor 
and  purchaser,  if  there  had  been  part  payment  and 
delivery  of  possession,  it  is  to  be  therefore  deemed  for 
the  purposes  of  this  Act  that  a  conveyance  has  been 
made.  But  even  in  the  cose  of  vendor  and  poi- 
chaser,  it  appears  from  what  was  said  by  Sir  'Aioi. 
Plommer,  M.R.,  in  Wattr.  Bri^t  (IJ.  &  W.  494) 
that  an  agreement  is  not  for  all  purposes  to  be  taken 
as  a  conveyance.  **For  many  purposes  (see  p.  501) 
a  trustee  and  a  person  who  has  agreed  to  sell  sn 
estate  stand  in  different  situations.**  ....  "There 
is  this  difference  at  the  outset,  that  the  one  never 
had  more  than  the  legal  estate,  while  the  other  wu 
at  one  time  both  tlie  legal  and  beneficial  owner,  and 
may  again  become  the  beneficial  owner  if  anything 
should  happen  to  prevent  the  execution  of  the  ooo- 
tract ;  and  in  the  interim  between  the  contract  and 
conveyance  it  is  possible  that  much  may  happen  to 
prevent  it.  B^ore  it  is  known  whether  the  agree- 
ment will  be  performed  he  is  not  even  in  the  situa- 
tion of  a  constru':tive  trustee^  he  is  only  a  trait«!e 
wh  modo,  and  provided  nothing  happens  to  prevent 
it.  It  may  turn  out  that  the  title  is  not  good,  or 
the  purchaser  may  be  unable  to  pay ;  he  may  be- 
come bankrupt,  then  the  contract  is  not  performed, 
and  the  vendor  again  becomes  the  absolute  owner." 
The  doctrine  suggested  by  Mr.  Williams  went  much 
further  than  this.  I  shall  follow  the  decisions  in 
the  settlement  cases  cited  by  Mr.  Manisty,  in  which 
a  rule  applicable  to  the  present  case  is  laid  duvn. 
There  has  been  here  no  term  of  years  created  at 
law  or  in  equity,  although  the  time  may  come  when 
tnere  will  be  an  equitable  estate;  when,  for  in- 
stance, the  claimant's  title  is  unencumbered  by  the 
provisions  in  the  two  agreements.  This  is  not  acstt 
falling  within  the  Act  of  Parliament  which  confers 
the  franchise  on  a  lessee  or  assignee  of  the  unex- 
pired residue  of  a  term  of  not  less  than  sixty  years, 
the  decision  of  the  revising  barrister  must  thoefore 
be  reversed. 

Btles,  J. — I  am  of  the  same  opinion.  Here  no 
term  has  been  created,  either  legal  or  equitable 
Even  if  there  had  been  a  term  created  by  the 
agreement  of  IdGO,  the  claimant  is  not  in  a  position 
to  claim  an  assignment  of  it ;  the  conditions  have 
not  yet  been  fulfilled. 

Keatiko,  J.— I  am  of  the  same  opinion.  Tliere 
are  no  words  in  the  Act  of  1867  actually  conferrlos 
the  franchise  on  equitable  leaseholders.  The  conntv 
property  franchise  was  created  by  the  Reform  Act 
of  1832,  and  the  qualifying  value  was  reduced  hy 
this  section  of  the  Act  of  1867.  I  entertain  no 
doubt  of  the  correctness  of  the  decision  upon  the 
Irish  Keform  Act  of  1832  (2  &  3  WUl.  4,  c.  8*) 
which  was  given  by  Crampton,  J.,  in  Vance*s  ca$iy 
Alcock's  Registry  Cases  Reserved,  part  8,  p.  Sd9, 
viz.,  that  under  the  47th  section  of  that  ACt,  a 
leaseholder  might  register  out  of  an  equitable 
interest.  I  have  some  doubt  whether,  under  the 
English  Acts,  an  equitable  estate  in  a  leasdiold  for 
a  term  of  sixty  years  will  confer  the  frandise; 
but  I  have  no  doubt  at  all  that  this  is  not  an  cqnit- 
table  estate  in  a  leasehold ;  this  is  only  an  equtable 
right  to  a  lease  under  an  agreement  upon  the  fnUU- 
ment  of  certain  conditions.    I  agree  with  my  hot^ 
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that  the  clainiaiit  ccnid  not  uk  for  a  leue  I 
ezeruted,  and  he   U  tberrforc  not  entitled  t 
regiitaed  under  thii  leclion.    The  deciBion  of  tha 
reTUing  batruter  wu  wmng. 

M.  Smith,  J. — I  am  of  the  ume  oiuTiioa.  It  ii 
neeeMUT  under  the  SCh  lection  of  the  Act  of 
1867  that  a  term  ihonld  be  created.  Here  the 
claimant  hai  no  equitable  eatate  la  vaf  term. 
Where  thera  U  an  tgreetuent  to  grant  a  tenn 
on  the  pajtneQt  of  monej  alone,  an  equitable 
iMwhdld  eatate  ironld  be  created,  according  to 
flia  priuciplet  laid  down  bj  Westbnrj,  C,  in 
B«tn$d  T.  MarthaO,  a  CMe  cit«d  for  the  reapon- 
dent,  and  that  eMate  nigbt  be  within  the  meaning 
of  the  ttatote ;  that,  howeTer,  conld  be  onlj  when 
Qwie  It  a  dinide  debt,  and  the  vendor  hai  only  a 
lien  for  the  purchaie  monej.  But  when  the  leate 
i*  to  be  granted  on  future  conditloui  being  per- 
formed, which  may  or  may  not  be  fulfilled,  there 
can  be  no  equitable  term,  or  any  tenn  which  will 
•itiify  the  proTirionB  of  tbc  6th  lectian  of  the  Act 
of  1S6T.  The  deciaion  of  the  reming  barritter 
niiat,  therefore,  be  reveraed. 

Judgment  for  apptSant. 

Attorney  for  appellant,  J.  Cromfy, 

Attorney!  for  reepondent,  Hark  j-  Co^  for  Watiai, 


Jan.  22  and  26,  18S9. 


,     7oilr(D/ 

Cammm  CaaeU—Efftci  ifT  Comtv  CtiurUAeit—  16 
Vkt.e.hxmi,i.\l-Sa^Z\  Ful.e.  142,  u.  84,35. 

B^i  mctmn  11  q/'lS  Vtel.  e.  Ixxvii,  poiotr  u  given  la  iJtt 
magar,  aldtrnm.  and  conuROnt  of  tht  Oil)  of  London 
to  appoini  to  Oi»  offiM  of  T»gwUar  of  At  Slieriff'$, 
CanTt,  <ad  alto  to  rmovt  from  that  offue  in  cate  of 
tit  inabiiity  or  mitbtiaviour  of  tlu  rrgUlrar  for  lit 
litnt  tnna,  "  or  for  ony  olAer  route  ictich  nun/  apptar 
rtaionaoU  to  tJtt  magor,  ajdemni,  and  amunont. 

If  tAc  Cawf  of  Common  Council,  in  lU  txtrvin  of  the 
pew  of  Ttnoval  tknt  givea  thmi,  makt  the  offioer 
acqaainlad  viA  At  dutrget  brought  agaimt  him,  giet 
Um  at  tpportimilji  of  animtrinj  Atm,  and  fiear  ttti- 
Ak*  ribting  U  (Am,  At  Court  of  Qvmi'*  Btnck 
will  not  intufvi  wiA  Atir  dteinon  of  At  matter, 
allkm^  Aat  dodaon  ^xar  to  Iht  court  not  to  be 
warraaltd  bg  tht  tmdtnot  addactd. 

Q/iart,  lektAer  fa  ordv  to  givt  juritdiclion  te  an  in- 
ftrior  Iribunat  in  a  out  ofAu  tort,  it  ii  not  aientiol 
lial  mmt  tvidtnet  in  tupport  of  th*  duoytt  prtferrtd 
tioiM  6t  givm. 

Ntithtr  mU  Ike  Court  of  Q/iua'i  Baneh  inlerfere  dr  the 
ground  of  cAa  mode  of  proetdurt  purraed  bg  At  in- 
jtriar  triAum^  ^Aert  Aat  tribunal  hat  juntdictian, 
and  At  t—tnliaU  ofjuilice  haoe  been  complied  milh. 

Jterefere  where  tht  eoidenct  rtlating  to  the  charga 
agaiti  lAi  rtgiilrar  vat  invtMigaled  bg  a  crmmiilee 
mhf  of  the  Common  Conncil  appointed  for  tht  purpoie, 
wka  madt  a  report  to  tht  Common  dundl,  on  which 
lAal  boA/  jnrnukid  tht  regittrar  wiA  a  eapu  of  the 
Ttpart,  and  ordBtd  Aat  ht  Aouhl  bt  at  liberty  to 
inipael  and  taU  copiu  of  lAt  eoidence,  and  ealltd  on 
Kim  to  niaw  coan  sii  a  certain  dan  via  ht  tkmid  not 
ht  T^HMiJ  Jhm  hit  offict,  after  hearing  kim  an  that 
Jag  ly  coomJ  (c^ptH  ^  At  «ndtace  atd  r^nrt 
lfw,rn— Fa&   r. 


having  previoutfy  been   fumiihed  to  all  the  memiirt 
of  the  council)    moived  that  reaeanablt  cauet  exiiltd 
for  rtnuiving  him  from  hit  office,  and  that  he  Aould  bt 
removed  accordingly,    it    icaj  held  that  an  objection 
founded  on  At  fact  thai  At  evidenoi  had  not  been 
taiai  before  iht  council  itee(f  could  not  be  tuttained. 
The  power  of  removal  gioen  b)  the  oiom  taction  la  tht 
magor,  aldermen,  and  cammoat  of  At  Oilyof  London 
hat  not  btm  taixn  aaay  by  the  Connly  Courti  AcU. 
].  Tbii  was  an  action  brought  by  the  plaintiff 
against  the  defendant  for  money  had  and  received; 
to  recover  certaia   salary,    feei,  and   enjoluwente 
from  the  2nd  May  1867,  received  by  the  defendant, 
and  to  which  the  plaintiff  claimed  to  be  entitled  aa 
regiatrar  of  the  Sheriffs'  Court  of  the  city  of  Lon- 
don, and  by  the  content  of  the  panie*  and  by  order 
ofLiuh,  J.,  dated  the  10th  Dec.  1667,  according 
to  the  Common  Law  Procedure  Act  1B62,  the  fol- 
lowing eaae  waa  itated  for  the  opinion  of  the  oourt 
without  ideadingi. 

3.  The  plaintiff  claimi  to  be  cm  the  2Dd  Hay  1867 
entitled  to  fill  the  office  of  regiiltar  of  the  Sheriffa' 
Court  of  the  city  of  London,  and  to  be  itill  entitled 
to  flU  the  office  of  rcgiitrar  of  the  court  directed  b]r 
the  35lh  lection  of  tbe  County  Coiirti  Act,  1867  to 
be  holden  in  the  name  of  "  Tbe  City  of  London 
Court." 

3.  Tbe  defendant  claimi  to  fill  the  lud  office 
under  an  appointment  thereto  by  the  Court  of 
Common  Council  of  the  city  of  London,  made  by  a 
resolution,  a  copy  of  a  minute  of  which  ia  let  out 
in  the  G7th  paragraph  of  this  case. 

i.  Un  the  eth  June  I8GT,  a  rule  of  tbii  court  waa 
obtained  on  the  relation  of  tbe  plaintiff  calling 
upon  tha  defendant  to  show  cause  why  an  informa- 
tion in  tbe  nature  of  a  quo  warranto  ahould  not  be 
exhibited  againat  hia  to  show  cauae  by  whatautha* 
riCy  he  claimed  to  exercise  tbe  office  or  fninchiae  of 
chief  clerk,  or  registrar  of  the  Sheriffs'  Court  of  the 
city  of  London. 

5.  On  the  18th  Not.  1S37,  when  the  defendant 
appeared  to  ahow  cause  against  the  said  rale,  it  waa 
arranged  between  the  said  plaintiff,  as  auch  relator 
as  aloieaaid,  and  the  defendant,  with  the  sanction 
of  the  court  that  tbe  present  action  ahould  be 
brought  and  a  apecial  case  stated  therein  without 
pleadings  for  the  purpoae  of  raising  the  qoestions 
hereinafter  appeaMng,  and  that  if  such  questions 
ahould  be  Anally  determined  in  favour  of  the  phun- 
tiff,  judgment  of  onster  ahould  be  entered  against 
the  defendant  upon  an  information  at  the  relation 
of  the  plaintiff  in  tbe  nature  of  a  quo  warranto ;  but 
that  if  tbey  fhould  be  finally  determined  in  favour 
of  tbe  defendant,  the  aaid  rule  to  show  cause  should 
be  discharged,  and  that  all  casta  ahould  abide  the 
event  of  tbe  said  special  case. 

6.  Among  the  courts  of  antrient  jurisdiction  of 
the  city  of  London,  Is  the  Sheriffs'  Court  of  the 
aaid  city,  exiating  from  time  immemorial,  which, 
up  to  tbe  pasaing  of  the  Mayor'a  Court  of  Lonilon 
Procedure  Act  1857  hadcogniaance  within  the  area 
of  the  aaid  city  of  all  pleaa  of  personal  actioua  to 
any  amount,  and  from  that  date  to  the  time  of  the 
diaraiaaal  in  queation  ha*  bad  cogniaance  of  all 
matters  excepted  by  the  Srd  section  of  that  Act 

7.  The  power  of  appointing  the  judge  and  all 
other  officers  of  the  aaid  court  has  always  been  and 
atill  is  vested  in  the  Court  of  Common  Conocil  of 
the  aaid  city  of  London. 

S.  By  the  statute  10  ft  It  Tict  c.  71,  proridoDi 
were  made  for  tbe  more  easy  rec  -mj  of  small 
debts  and  demands  in  the  said  conrt,  and  tor  the 
conduct  in  auch  cases  of  buaineas  in  the  said  court 
and  other  matters  in  relation  thereto. 

9.  By  the  Act  IS  Vict.,  h-Iimq  ,*4»  iowft "«!» 
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■ioD  Act  1B52,  the  aaid  Act  of  the  10  &  U  Vict. 
wM  rfpealed,  certain  iectioni  thereof  being  re- 
enacted,  aod  further  proTisioni  added  relalin);  to 
the  recorery  of  certain  nnall  debts  and  demaDdi  in. 
the  >atd  court  and  the  qualiftcationt  and  appoint- 
menta  of  ofib^ra,  and  other  matten. 

1 0.  The  officer  now  known  ai  the  re^itrar  of  tha 
taid  court  was,  in  the  aaid  last- mentioned  Act, 
deicribed  as  the  chief  clerk,  and  continued  to  be  so 
designBtcd  until  the  year  18G5,  when  the  said  desig- 
nation wu  changed  to  that  of  reKistnr  ■■  herein- 
after mentioned. 

11.  By  the  1 1  th  aection  of  the  Uat-mentianed  Act 
it  is  enacted  ai  follows,  vjx. : 

kt  erarr  ohtaf  clerk  of  tho  court  to  ba  henattiir  h> 

Bd  tiuil  be  «n  uttonief  o(  one   of   Hsr  Haiewtfi 

qdh  Ikw  wlio  ihalJ  havs  practiwO 

be  apiwiDted  by  the  mayor,  ■Jdermaa.bjd  oonmuinB,  uid 
it  shjll  be  lawful  for  tint  Eooyor,  iJdfiiiuaD,aiLd  ootDmnu  ia 

appear  roumnablo  to  the  mayor,  BldGnaeD,  and  commoQI  to 

qualiaed  u  Blomuud  to  be  clerkof  the  a 
othcrwiK  directed  h;  the  mayor,  aJd^^rmen, 
erery  mch  elerk  ehoU  be  paid  by  feee  ae  t 

Beceuary  for  oairyliiK  on  Ibe  biuiiieae  o( 

■uitlanC  Clark  or  cleiki  ■Hall  duriiiK  xu^b  'i 

clerk  ahill  be  paid  by  fee*  be  proTldsd  and  gold  by  the  cbief 
olarknl  lbs  court,  but  If  the  chief  clerk  aWl     ' 
b«  paid  by  a  lalary  and  not  bv  leva,  th 

or  clerks  (ball  be  appoliil«i  _, __,  — , 

eommoni,  and  (hall  tu  paid  ant  of  tho  nn«al  f  c 
court  flucb  yeaily  salary  for  tbeir  ierrieee  as  the  major, 
aldnmao,  and  ootnmoiu  shall  from  tima  to  tim*  think 
prover. 

And  by  the  ISStb  section  of  the  same  Act,  it  is 
enacted  that  the  words  major,  aldermen,  and  com- 
mons shall  be  understood  to  mean  tho  mayor, 
•Idemicn,  and  commons  of  the  City  of  London  in 
Common  Council  assembled. 

12.  On  the  1 7th  July  JSati,  the  Court  of  Common 
Council  of  the  City  of  London  agrtfed  to  a  report 
of  a  committee  of  the  said  Common  Council,  known 
aa  the  offlcers  and  clerks  committee,  of  which  a 
copy  is  a  follows : 

I   I/irf  Jfaimr.   JldtnMa,  and 
'~-'--  •-    *" Omnia 


mhlti. 


■nbunibed  of  y 


er  tho  City  amoll  Debts  Ast, 


le  cbief  clerk  under  tho  City  amoU  I> 
PpolntnHDt  at  the  dlspood  of  tba 
o)  his  conliniud  iU  state  of  healU] 
tber  any  and  what  smoont  of  panaion  should 
irranled  to  bim  upon  bis  reaignation,  and  to  report 
reon  do  certify  that  we  hare  dnly  procssded  thsreiB,  and 
in  full  cODaidantlon  of  tbo  olrouiutaacaa,  and  tint  Mr- 


oondder  whether  i 


Eb.1  .  in  conformity  with  iberprn' 
chief  clerk  ol  the  SberilTa'  Small  J 


M  03  avrved  to  by 


if  Dexlect  of  duty  or 


eonn  reipeetiBg  the  aaid  olflce,  i 
thaunual  siaoUon  of  olBcai. 
,,  ITa  bv  Atrther  to  cerUty  tba  1 
tta  MUNort  <tf  aala«7  to  be  paid 
and  JooUu  to  Um  importance 
jwwwjo  AISI  the  da&M  to  li 


, at  Imtng  the  aana  t  Mid  wr  <n 

r,  quaitarly  or  otlaaar,  by  order  ef  the  ai 

eys  remaining  in  hla  bands  OTBT  and  aboreaneh  la 
B  iball  be  allowed  by  order  of  the  eomt  to  vet^  Ici 

oer  If  rnqulred,  t< 


March  to  ] 
balonglnr  t 


ABdlaawB«oa<< 


tbei 


, imaJoad  undaliosd  tor  flToyiaisbrfia 

ibe  drat  day  of  tba  month  of  Jaanary  then  last  iiast,  nd- 
fylag  the  namea  of  the  patties  for  wbom  or  on  loias 

IS.  The  reiignatioD  of  liis  said  offlctt  by  tlw  said 
Michael  Eaton  WUkinsoa  waa  therenpon  accepted, 
and  the  said  office  racatad  by  the  laid  mayor,  aido- 
men,  and  commona,  and  upon  such  reaijcnatioD  Iht 
l>Iaintiff  became  one  of  the  candidate*  for  sppoiB^ 
nient  to  the  said  office  of  chief  clerk.  Bdm 
biKximing  such  candidate  he  wrote  and  cent  alHIc 
Ui  the  town  clerk  of  the  said  city,  inquiring  whetlMr 
the  gentleman  holding  the  appointment  would  be 
rcttdcted  from  carrying  on  prorate  practice,  in  re^T 


la  naetks  fai  tks 


Dear  Slr,-I  do  nc. , 
practice  except  under 
court,— Tonn  truly, 

U.  On  the  day  of  election,  riz.,  on  the  Slst  Jaly 
1^60,  there  appear^  all  candidates  for  the  Mid 
iiffice,  including  the  plaintiff  and  Mr.  Jolia  Botefr 
5un  Aikman,  the  then  chief  bailiff  of  the  aaid  coan 
Bud  the  following  is  a  copy  of  the  enlij  in  Ibc 
iiiinut«-book  of  the  Court  of  Commoa  Coondl  sf 
tbe  city  of  London,  relating  to  msh  tlection.  Tic: 

BcsolTed,  that  ao  mnch  of  ths  7th  Staadtaf  Oi4k  ■■ 

Hliall  be  reduced  to  that  nnmbor  by  poILba  aupaoded  apof 
I  his  ocoulon,  and  that  Uw  saoM  be  by  niow  el  baada. 

The  show  ol  bands  bsiiw  taken,  tba  Lud  lUavt  ^^nl 
ilie  two  eandldatas  to  be  John  Robertaon  JUkam  at 
O-orn  Osnod.  A  poll  bring  dCTiaadsd.  the  Leid  Uiyv 
nvpofntad  Bobert  Obtaid.  Esq.,  Hapatr,  a&d  lb.  bat^ 
.-^..mnot  Phillips,  to  be  scmtlnMni  to  take  tba  psdCud^ 


the  Mil 


ty  tbi.t  hSTing  Ukewiae  consldend 

•  paid  t«  tba  totun  diket  cIbA. 

•  importance  ol  avpinnUns  ou  «ficiAul ' 

lOlBI  the  daoas  to  be   peitoimaA,  ui&  w>io  W 

>  ba  an  attonay  of  not,  lo^  tban  Its  yesM 


I  ill  belnvr  taken  u.^ 

i-good  S3,  for  John . _ 

IS  Ijord  Uayui  docland  Oeona  Oanod,  idtlsaB  and  nefr 
.de  maker,  to  be  duly  elected  eblet  olvk  of  the  Sbsttf 
.^urt,  under  the  London  (City)  SiaaU  Debts  Aei  IW, 
ibject  to  the  reflations  of  tb^ooQrt  rm 
nice,  and  the  Slaading  Order  for  the  ai 


!.  All  election!  to  offces  to  be  only  nstQ  Ihs  sscaal 
irt  after  Ht.  lliomaa'i  ^  next  snrnsiiilli^ 
16.  In  declaring  the  pluntifl  to  b«  d^  Uttclri, 
K  \^«^  >^-jai  addressed   tte  pUIntifl  !■  «pM 

vnAm  4ua  C!^  ^mal^TMuw  fi  an    ^m.  Ha.  awsJ 


Q  B] 
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court  after  St.  Thomu'i  lUj  next  apccecdin;;,  and 
■abject  to  the  reguktiniii  of  thii  court  .espectinR 
the  Mid  ofSbie,  tnil  the  HtaiiJing  C^l^r  fur  tlie 
aoniuil  elccli'iii  uf  afflccn."  Except  m  appears  in 
this  caie,  there  ii  nu  eT'derce  lliat  tbo  plainlifl 
on  or  iirior  to  hit  fint  Flection,  liad  anj  cogniMiice 
of  either  the  aaid  Standing  Order  or  the  aaid  repurt 
of  the  offlcen  and  cle  k*'  committee,  but  prior  to 
hifl  third  electinn  hereinafter  mentiooed,  lie  waa 
acquainted  with  Che  coiitenti  both  of  the  laid 
Standing  Order  and  the  aaid  report. 

IT.  The  laid  plaintiff  thereupon  entered  upon 
the  dntiei  of  the  (aid  ofBce. 

18.  Uemben  of  the  corporation  are  freqaentlr 
■■ing  and  being  ined  in  the  mid  court  and  other 
member*  of  auch  corporation  practise  as  attornejs 
In  tuch  cooTt. 

19.  The  plaintiff  was  tubseqaently  annually 
elected  by  the  Court  ol  Coninion  Council  to  the 
«ud  office  down  to  the  year  \S68,  when,  in  conse- 
qoence  of  the  extended  jurisillctlon  given  to  the 
Bbeiiffs'  I'ourt  umler  the  County  Courts  Equitable 
Jurisdiction  Act  ISti^,  requiring  the  Misriee  of  the 
oScen  of  the  Sheriffs'  Court  to  be  entirely  rcTi  ' 
At  a  court  tield  on  the  Bth  Feb.  in  that  vear  he 

elected  for  a  period  of  tliree  months  only.     On 

Srd  Uay  in  that  year  he  waa  elected  for  a  farther 

Griod  ii  three  month*  only,  and  on  the  26th  July 
that  year  he  was  elected  until  the  next  aonual 
election  of  offlcers,  vlilcli  would  be  In  the  month 
of  Feb.  1867.  On  the  7th  Feb.  1S67,  in  consequence 
at  the  then  peF>ding  reference  to  the  officer*'  and 
clerlis'  committee  uf  the  18th  Dec  tB66,  bereiQ- 
mfter  mentioned,  he  was  elected  for  three  months 
only,  and  he  haa  nerer,  since  the  aaid  Tth  Feb. 
1S67,  been  elected  by  the  said  Court  of  Common 
Oonocil,  and  the  period  for  which  he  was  *o  last 
dected  expired  therefore  by  effluxion  of  time  on 
the  Tth  Hay  1867.  Among  the  officer*  attendinf; 
to  be  annually  elected  by  the  Court  of  Common 
Ooancil  are  tbe  Comptmller  of  the  Chamber  and 
Bridge  House  Estates,  aid  also  Hr.  (lecondary 
Potter,  who  pnruhasei  his  office,  and  the  practice  of 
■oatial  electiiin*  commenced  in  the  year  1816. 

20.  On  the  occasion  of  each  of  such  subsequent 
•lectioD*,  tlie  idaintifl  was,  sccording  to  an  order 
of  the  Court  of  Common  Council,  alwayi  required 
to  be,  M  he  well  krew,  and  was  generally,  but  not 
always,  present  at  and  atteniling  the  said  Court  of 
Common  Council,  and  was  always  aware  of  tlie  fact 
€f  anch  election,  and  the  joriod  for  which  he  was 
M  fau.1  time  to  time  elected. 

91.  The  dutie*  and  power*  of  the  chief  cleric  of 
the  said  court  are  mentioned  and  referred  to  in 
■ects.  13,  38,  58.  G9,  60,  78,  84,  92,  93.  100,  101. 102, 
103,  111.  and  I16of  the  aaid  Act  of  ISVict.  c.  Uxvii,, 
and  by  the  general  rules  framed  by  the  recorder  and 
common  Serjeant  of  the  M^d  city,  and  tbe  judge  of 
Aa  Sherilts'  Court,  under  aect.  6Z  of  the  said  Act, 
Mid  aaiKtioned  by  the  Lord  Chief  Jostico  of  the 
OonimOQ  Pleaa. 

23.  AmouK  other  rule*  of  imutice  Is  one  dated 
on  the  18th  July  ISGO  with  respect  to  the  taxation 
«<  CWta. 

S3.  By  tbe  sUtnte  E8  &  S9  Viet  c.  99,  pasted  on 
tiie  Stfa  July  18G5  jurisdiction  In  equity  in  cert^n 
•alt*  and  matter*  was  conferred  on  the  sud  Sheriffs' 
Ooort.  By  the  1th  section  of  that  statnte  it  is 
eoscted  as  follows,  that  i*  to  *aj ; 

4.  ThsJndcaaBdcAoBrsat  tba  oout  hdd.  nndor  tha  pro- 
iMuii*  Of  tba  LasdnB  (dtj)  auall  Dsbta  BitensioD  Aot 
UM  taantoafter  oalM  tks  Cttj  Cosrt,  shall  rsapeaUnlr 
tam  nd  mmdm  tha  Hke  JarisAeUoa  umtsuid  authon- 
tlaalsdrsspseta  •■«?*  the  pow«  of  appolntlB^  patar* 

■■n  and  oAean  i«aseU*ab  of  a  IMnwalHaa  Coutr 


■UihtaiUlir"  ths  haiun  of  tlie  Citr  Oonrt  kbA  Uiefa« 

D  onj  prcx»«diQK  io  which  juTi»dictian  is  horeby  kivcu  to 
Le  Judge  imd  ofllcen  of  the  Cltj  Court  >h«ll  ba  Ukeo  in 
hs  (.'it;  Court  ud  shall  be  i«lil  lutn  the  treneml  fund 
lienof  and  tbe  judj^  uid  officers  of  the  Citj  Court  nhsU 
lat  of  tbe  niJ  gsnersl  fund  be  retpectiiel;  ftii  widltlunil 

lommnns   of    the  city    of   Londaam  'cmnmoB  Daunga 
"    "    IhlBk  fit  to  direct,  ud 


SSaadlka*! 


24.  The  lost-mentioned  Act  came  into  operation 
on  the  1st  Oct.  It<6.'>,  and  on  that  day  certun  rule* 
and  orders  made  under  the  powers  contained  in 
the  said  Act  deSning,  among  other  things,  the 
increased  duties  to  be  performed  by  the  said  plain- 
tiff, came  into  operation  alto. 
35.  Order  xx.,  rule  G,  is  in  the  following  terms : 
Whara  tlie  mflrtrar  1*  raqolred  by  any  decretal  erder 
to  make  iDquiriu  or   to  take   soeooiila  he  iJuUl  appoint 

date  of  nch  order  to  dt  is  hli  offloe  or  atVie  court  to 
hear  and  datemitifl  all  matters  relating  to  nch  tnqulry 
and  acoouDte,  and  he  shall  bffthwltli  prvpiifQ  and  Insert 
adT«-11a«Denta  In  oonfonnity  with  soca  one.-  stating  tba 
Udh  plaoe,  and  porpoag  ot  meh  sitting,  and  ahall  Inaeit 
the  lanie  foarteea  dsji  pntions  to  inch  altUng. 
Either  party  is  t 
the  Bud  rules  men 
part  of  this  ca*c. 

26.  By  tbe  Comity  Court  Act  ^9  &  10  Vict,  o.  95, 
t.  2i\  the  appointment  ot  clerKS  of  the  County 
Courts  is  Tested  in  the  judge*  of  such  court*,  sub- 
ject to  the  approval  of  Uie  Lord  Chancdlor,  with  a 
power  to  remove  incase  of  inability  or  misbebsTioiu, 
subject  to  tbe  like  approxaL 

27.  By  the  County  C^nrt  Amendment  Act 
(18  &  14  Vict.  c.  61,  s.  4),  the  power  to  appoint  u 
left  as  before,  but  the  power  to  remore  clerki  of 
County  Courts  is  Tested  solely  in  the  Lord  Chan' 
cellor  or  tbe  Chancellor  of  the  Duchy  of  Lancaster, 
and  by  the  li>  &  20  Vict.  c.  108,  *.  8,  clerks  of 
County  Courts  are  to  be  called  registrars.  The  21st 
section  of  tho  County  Courts  Equitable  Jurisdic- 
tion Act  enacts  that  such  Act,  and  the  9  &  10 
Vict.  c.  95,  and  any  Act  amending  or  altering  the 
aamtv  shall  be  rcail  and  construed  as  one  Act  a*  if 
the  iCTcral  proTisions  in  the  said  Acts  referred  to 
were  repeated  and  re-enacted  in  that  Act. 

28.  Un  ->Tlh  April  1866,  the  officers  and  clerks' 
committee  of  the  City  of  London,  which  is  herein- 
after referred  to,  presented  to  the  said  Court  of 
Common  Council  their  report  for  confirmation,  re- 
commending that  tbo  said  plaintiff's  salary  should 
be  increased  from  6001.  a-year  to  750£  per  annum, 
and  the  following  is  a  paragraph  from  such  report : 
"  We  have  heard  Mr.  George  Osgood,  the  registrar, 
and  baring  intimated  to  him  our  conclusion  that  the 
conduct  of  public  business  rendered  it  highly  ex- 
pedient that  tbe  registrar  of  the  court  should  give 
a  daily  attendance,  and  not  simply  (as  at  present 
laid  down  in  hii  duties)  as  often  and  for  euch  time 
at  may  berequiiite,  Mr.  Oigood eipreated  his  deaire 
in  every  way  to  conform  to  any  alteration  that 
should  be  made."  But  the  said  report  was  referred 
back  by  the  said  Court  of  Common  Council  to  the 
aaid  committee  for  reconsideration. 

29.  On  the  10th  July,  1866,  the  tiUd  officers  and 
clerks'  committee,  by  another  report,  recommended 
to  tlie  said  Court  of  Common  Council  that  the  said 
plaintiff's  salary  should  be  increased  from  GOO/i 
a-year  to  GM.  per  annum,  to  commence  from  the 
1st  Oct.  18G5,  and  be  raised  60L  a-year  until  the 
same  reached  750/.  per  annum,  but  an  amendment 
wa*  carried  thereto  in  tbe  said  Court  of  Commim 
Council,  that  no  incrcasiQ  ilbsyc^^  \«  Ta«!&&''vci.  '■lost 
laid  pl^ntiffa  aalotj . 

80.  On  Hwi  IBtii  3tii^  \%W,  "eOft  *»»  ^^^S^"^ 
Common  Cwawa  wurA  *  ranA^iatt--  "J™?-^ 
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consider  the  County  Conrts  Equitable  Jurisdiction 
Act  so  far  as  relates  to  the  duties  and  emoluments 
of  the  registrar  of  the  Sheriff's  Court,  and  to  report 
to  the  court  the  terms  and  conditions  upon  which 
the  appointment  should  be  held  for  the  future/* 
upon  which  said  last-mentioned  reference  no  report 
has  yet  been  made. 

31.  On  the  Srd  Oct.  1866,  Mr.  John  Robertson 
Aikman,  who  then  filled  the  office  of  high  bailiff 
of  the  said  Sheriffs'  Court,  addressed  a  letter  to  the 
Lord  Mayor,  copy  of  which  is  as  follows : 

Sherlft'  Court,  OuildbaU-bnildingB,  London,  E.G. 

Oct.  Srd  1866. 

My  Lord  Mayor— For  the  reasons  which  will  appear  from 
a  coirespondence  which  has  passed  between  the  judge  of 
the  Sheriffs'  Court  .and  myself  as  high  bailiff  of  the  court, 
a  copy  of  which  correspondence  I  enclose,  the  judge  has 
seen  iit  to  suspend  me  from  a  principal  portion  of  my 
official  duties  here.  I  have,  therefore,  no  altematiTO,  in 
order  to  protect  my  character  and  my  position  here,  which 
I  hold  from  the  corporation,  than  to  request  most  respect- 
fully that  Your  lordship  will  do  me  the  ftiTour  to  lay  this 
letter,  and  the  enclosed  copy  correspondence,  before  the 
Court  of  Common  Council  to-morrow,  in  order  that  they 
may  be  informed  of  all  that  has  transpired  in  relation  to  this 
most  extrnordinaxy  proceeding,  and  take  such  steps  as  may 
appear  to  them  fit  and  proper  to  restore  me  to  the  full 
enjovmeut  of  my  office.— I  haTe  the  honour  to  remain,  my 
Lord  Mayor,  your  Lordship's  most  obedient  and  humble 
■errant,  Johk  B.  Aikxam. 

To  the  Bight  Hon.  the  Lord  Msjor  of  London. 

[The  case  then  set  out  a  correspondence  between 
Mr.  Aikman  and  Mr.  R.  Malcolm  Kerr,  the  judge 
of  the  Sheriffs'  Court] 

82.  On  the  I8th  Oct.  1866  the  Lord  Mayor  laid 
before  the  Court  of  Common  Council  the  said  letter 
of  Mr.  Aikman,  together  with  a  copy  of  the 
correspondence  enclosed  therein,  whereupon  the 
correspondence  was  read  to  the  court,  and  referred 
to  the  officers  and  clerks'  committe  to  consider  and 
report.  The  said  officers  and  clerks'  committee  is 
composed  entirely  of  members  of  the  Court  of 
Common  Council,  and  is  one  of  the  regular  com- 
mittees of  the  Common  Council  of  the  said  corpo> 
ration,  and  it  is  annually  appointed  by  them  for  the 
purpose  of  considering  and  reporting  to  the  Court 
of  Common  Council  upon  any  matters  that  may  be 
referred  to  them  relating  to  the  offices  in  the 
appointment  of  the  corporation.  It  has  always  been 
the  custom  and  practice  of  the  said  corporation  to 
refer  all  such  inquiries  to  a  committee  of  the  Common 
Council,  which  committee  has  been  in  later  times 
and  now  is  called  and  known  as  the  officers  and 
clerks'  committee,  to  inquire  and  when  necessary 
to  take  what  is  termed  evidence  in  the  minutes,  but 
which  consists  of  viva  voce  and  written  statements 
not  upon  oath,  and  to  consider  and  report  to  the 
Common  Council,  it  being  considered  impracticable 
for  the  Common  Council,  which  consists  of  232 
persons,  to  transact  in  all  its  details  the  business  of 
the  corporation  without  previous  investigation  by  a 
committee.  The  said  officers  and  clerks'  committee 
consists  of  twelve  aldermen  and  thirty  commoners, 
who  are  appointed  for  a  period  of  four  years,  one 
fourth  of  the  members  going  off  the  committee 
every  year,  together  with  any  who  may  cease  to  be 
of  the  Common  CoimciL 

33.  In  pursuance  of  such  reference,  the  said 
officers  and  clerks'  committee  proceeded  to  make 
such  investigations  as  they  thought  fit.  On  the 
22nd  Oct.  18GG  the  said  Mr.  Aikman  attended  be- 
fore them,  and  handed  to  them  a  written  statement, 
as  follows: — 

I  propose  and  desire  to  prove — 1st.  That  all  special  plead* 

ings,  awards,    orders   of   reference,  oonfc^siuns  of  debt, 

notices  for  new  trialfi,  to  Tory  orlers,  to  set  aside  awards, 

to  review  taxation  of  C0Rt«,  dco.  arc  rfKiuiroil  by  the  Act  of 

ParlMtnent  or  rules  of  the  court,  to  be  dirocte«l  to  and 
aerred  upon  the  registrar  of  the  court,  and  are  uUeTwikxda 

jxrwervea  and  filed  by  him  aaeTidenceot  t^oTxunuVAV»YL\«X\«e»X\c>T»  «xA  cn\ffi\Ax  allentiona  havv , 

«od  procaadings  in  court.  \  ^S^^iMca^s^  \mn«ft2aXA  «*MSa«»aw^  ^^  wU^  if 

2dSL  Tbmt  tSa  dntiM  Mr.  Osgood,  aa  xegiBtrai  ol  t\«\  lo>r^M,  ^^w\>S^^i  ^L^JfJjS?^?!*^^^^^ 


pleadings  and  other  matters  aa  aboTc  mentioned,  as  well  u 
of  all  correspondence  to  the  fridge,  or  to  himself  ss  rcfto* 
trar,  in  reference  to  complaints;,  or  other  pvocccdings  in 
court,  are  no  part  of  the  duties  of  the  high  bailiff,  and  haTS 
never  been  performed  by  him,  hut  are  entirely  and  odo- 
sivcly  the  duties  of  the  registrar  of  the  court,  and  as  such 
have  been  performed  by  him  since  the  eataMiahment  of  the 
court  in  1817. 

3rd.  That  as  high  bailiff,  I  am  prohibited  bj  the  Londoa 
City  Small  Debts  Act  from  aooeptmg  the  oAoe  of  raftistzir, 
in  the  execution  of  the  Act,  under  a  penalty  of  SOL  for  eveqr 
such  offence,  and  be  liable  todiamiaaal  frosamj  oOee  fay  the 
corporation. 

4th.  That  the  whole  of  my  dutiea  aa  hi^  bailiff  have  bees 
performed  regularly,  faithfully,  and  properly. 

5th.  That  I  have  never  disobeyed,  or  rafoaed  to  perfarm 
anv  order  made,  either  hy  the  Judge  or  the  coipoation  ia 
reference  to  the  dutiea  of  the  Snexuh*  Court. 

Oct.  22nd,  1866.  JoRs  B.  Axkxax. 

34.  The  said  committee  finding  that  the  plaintiff 
was  affected  by  the  statements  of  Mr.  Aikman, 
directed  that  he  should  be  furnished  with  a  copy  of 
the  said  correspondence  between  the  said  Mr.  Aik- 
man and  the  judge  of  the  said  court,  and  also  with 
a  copy  of  the  said  written  statement  of  what  Mr. 
Aikman  proposed  to  prore  which  were  furnished  to 
him  accordingly,  and  the  plaintiff  waa  requested  bj 
such  conmiittee  to  answer  Mr.  Aikman's  statementi 
in  writing  to  such  committee, 

[The  case  then  set  out  a  long  letter  from  Mit. 
Osgood  to  the  clerks'  committee,  in  reply  to  ths 
statements  made  by  Mr.  Aikman.] 

35.  On  the  30th  of  the  said  month  of  Oct  the 
said  committee  again  met,  when  the  last-mentioiied 
letter  from  the  plaintiff  was  laid  before  them.  The 
said  Mr.  Aikman  thereupon  handed  to  the  cam- 
mittee  two  further  written  statements,  copies  of 
which  are  as  follows,  that  is  to  say : 

I  will  prove  that  the  derks  or  some  of  them  who  sat  ia 
court  and  minuted  the  judgments,  tocA  the  judgments  don 
in  pendl,  and  that  afterwards  they  were  initten  in  ink  ly 
the  registrar.  I  should  think  that  Mr.  Mazahall,  Mr.  WhiM, 
Mr.  TUt,  Mr.  Deacon,  and,  I  might  alao  say,  on  many  oeea* 
sions  the  late  Mr.  Thompson  and  the  wesent  Mr.  Gnat, 
often  minuted  the  proceedings  in  pencil  in  court,  and  they 
were  afterwards  coped  in  ink  hj  the  rMrLstrar. 

Oct.  30th  1866.  JoKX  B.  AiDUS. 

That  Mr.  OsKOOd  does  not  attend  pereonailj  to  the  oon»> 
spondence  of  the  court.  That  the  correspondence  rrhtfls 
to  remittances  of  money,  and  almost  to  sll  other  msttera 
coming  before  the  court.  JoHV  B.  AxkxaS. 

Oct.  3, 1866. 

Copies  of  these  two  statements  were  famished  to 
the  plaintiff. 

36.  The  said  committee  met  again  on  the  3^ 
Nov.  1866,  and  having  made  further  inquiries  into 
the  matters  referred  to  them,  and  being  speciallj 
attended  by  the  Common  Serjeant  to  assist  them  in 
the  conduct  of  the  inquiry,  brought  up  to  the  Court 
of  Common  Council,  a  report  of  which  the  following 
is  a  copy : 

To  the  Right  HonourabU  iK$  Lord  Mayor,  Aldtrmn^  ai 
Commona  of  th§  City  of  London  in  CommoM  Osaed 
OBiemhUd, 

We,  whose  names  are  hereunto  anbacribad  oC  your  ocas- 
mittee  in  relation  to  officers  and  derka  to  whom  oa  the 
18th  Oct.  last,  it  was  referred  to  consider  and  report  upon  s 
letter  of  Mr.  John  Robertson  Aikman,  high  bailiff  of  tkf 
Sheri£Fs'  Court,  inclosing  a  oopv  of  oorrespondenee  whiA 
has  passed  between  the  Judge  of  the  aaid  court  and  himssit 
as  high  bailiff,  do  certify  that  we  have  heard  Mr.  Aiknsa 
ujKm  the  correspondence,  and  have  alao  ezainiiked  the  clerks 
in  the  registrar's  department,  and  aa  the  letter  of  Xr. 
Aiirman  embodics  certain  allegationa  affecting  the  xefismr, 
that  officer  has  been  permitted  by  ua  to  take  a  copy  of  thr 
corrospondouce,  and  has  subsequently  addxeaaed  to  ns  i 
letter  in  reply  thereto. 

Upon  our  meeting  for  the  further  oonaideration  of  thi 
reference,  we  were  attended  by  Mr.  Common  Seijeant,  and 
haviug  l>ecn  advise<l  by  that  officer  upon  the  importut 
questions  which  are  nuw  involved,  and  the  reference  aitf 
present  made  to  us  by  the  court,  we  beg  to  report  that* 
whereas  it  appears  upon  the  inquiry  inatitutad  on  tne  saHeft 
of  the  reference  that  a  serious  disngreemant  has  ansm 
between  the  re^stnur  and  the  high  baiUff  of  the  Acriff^ 
Court,  as  to  their  respective  duties  and  fnnetioBa,  aad  that 


Q.B.] 


MAQ1STBATE8'  OABEB. 
OsaooD  V.  Kbl«oh. 


Kinn  for  this  auButttM  to  liiT«lie>ta  the 
tiaiB,  and  report  thsnon  to  tha  ocmn. 
AU  whk^  we  iiUAOit  to  the  judgment  of  thin  lioDoiiTabla 

Dtiti  thii  anil  iToT.  isae. 

BLpMi  1^  K.  MoOeorn,  duirmuL  and  Uiirtooa  nuanben 
of  t£a  cnmrnittee. 

S7.  On  the  ISth  Dec.  1866  thii  report 
•enUd  to  the  Court  of  Common  Council,  uid,  baTing 
Iwen  read,  wu  agreed  to  b;  the  conrt,  and  an  order 
WM  made,  of  which  the  toUowmg  U  a  minute:— 
"Report  ofllcen  and  clerki*  committee,  on  the  refe- 
"f  the  ISth  ult,  and  forfurthcr  poven  to 
.1. i„_  _  -^  j|jTe»tigate  certain  all^a- 


accordingly." 

8S.  On  the  2Sth  Jan.  186T  the  said  officers  and 
clerki  commitlee  met  to  consider  the  refereoce  made 
to  them  ttj  the  court  on  the  said  I3tb  Dec.  18G6, 
mcb  coinmittee  was  a  new  committee  appoinCed  by 
the  Court  of  Common  Council,  on  the  ITth  Jan. 
1667,  accordlUK  to  annual  custom,  of  which  thirteen 
persons  bad  not  been  members  of  the  committe*  of 
1866.  The  delay  in  the  meeting  of  the  committee 
WM  caused  by  the  annnal  re-election  of  the  Court 
of  Common  Conncil  itself  on  St.  Thomas't-da;  (tbe 
31st  Dec),  and  the  subsequent  ceuation  of  meetLogs 


aftet  its  annual  appointment  hj  the  Court  of  Com. 
mon  Council,  and  no  change  wbaterec  was  made  in 
the  members  of  the  committee  from  and  including 
the  28th  Jan.  np  to  and  including  the  13th  March 
1867,  on  which  day  their  report  wu  made,  as  here- 
inafter appears,  upon  the  matters  referred  to  them 
on  the  laihDcc.  1366. 

40.  The  said  committee  again  met  on  the  1st,  Eth. 
14th,  S2nd,  and  28th  Feb.,  and  tbe  6th  and  13th 
Harch  1867.  [A  copy  of  their  mioates,  so  far  as 
they  related  to  the  inquiry  In  question,  was  annexed 
to  the  case.] 

The  pUintiS  was  present  at  the  meetings  of  the 
fith,  14th,  22ad,  and  28th  Feb.,  but  not  before,  and 
was  not  present  at  the  meetings  of  the  Ist  Feb.  and 
the  6th  and  13th  March,  ou  which  last-mentioned 
three  days  no  evidence  was  taken. 

By  direction  of  the  said  committee  full  notes  of 
the  proceedings  before  them  on  the  said  ECb,  Hth, 
a2ild,  and  28(h  Feb.  1867  were  taken  by  a  abort- 
band  writer.   [These  also  were  annexed  to  the  case.] 

41.  On  the  7tb  March  1HIJ7  (during  the  said  in- 
restigation),  the  said  committee  took  up  to  the  said 
Court  of  Common  Council  a  report  recommending 
that  Uie  said  plaintiff  should  be  remunerated  far  his 
■errices  under  tbe  County  Courts  Equitable  Juris- 
diction Act,  by  the  pavment  to  him  of  an  amount 
equal  to  the  amount  of  the  regiitror's  fees  received 
oiider  the  said  last-mentioned  Act,  and  which  nport 
wasconflrmed,  but  DO  additional  remuneration  has 
erer  been  paid  to  tbe  said  plaintiff  except  34/.  6>.BdL 
derired  under  tbe  said  last- mentioned  report,  for 
•crvicaa  and  extra  duties  imposed  upun  the  laid 
plaintiff  nnder  the  said  last-mentioned  Act,  from  1st 
Oct  1865  to  25th  Dec.  1866.  and  the  further  sum  of 
ISL St.2d.tta  similar  serricei  and  extra  duties  to 
the  2Dd  Hay  1867. 

4S.  On  the  said  7th  Mirch  1867,  the  Mud  plaintill 
wrote  and  sent  to  the  said  officers  and  clerks'  com- 
mittee, a  letter,  of  which  the  following  is  a  copy, 
but  no  acknowledgment  of  or  answer  to  the  tame 
was  «Ter  sent  to  the  said  plaiutiS. 

("■"^"^  Ornrt,  Onlldhin-biilUUius,  London, 

kucb  Tth.  U67. 

TaOtWoiAbifattUQIIan-udatrtM-  Cemmillei. 

OsBtlsBSB,— 'I  tag  laost  le^ootlrsJrtolnftnin  Ton  that 

AdoU  tka  tcmmimt  tU^tr  wlab  or  thbik  It  dnlrable  I 

^mSMaataMln  apprtTaUfOeliM  nitinly,  and  for  tha 

ArtBr*to3trAtteid(ito<i/ngrttnMaudaarTleeaki  tba 


duUn  of  the  office  wbicli  I  ban  now  bad  Uia  hi 


(.u>itiii  sa 


Qeo,  Osoood. 


oonnsotlcm  therewith  hsndeil  In  bj  Hi.  *'*"»"  and  dulr 
tigaad  bjr  hja,  and  Mi.  *'^"~-"  IutIiis  bean  supplied  with 

_ _.  »»_    ^ — _j._  ,-.A —  i_  rojrij  '^ '-    '*-*  *—* 


BaglstnT  ot  the  OiariSa'  Conrt  of  London 
43.  On  the  13th  March,  after  the  termination  of 
the  said  inquiry,  a  report  was  agreed  to  by  the  laid 
committee,  in  their  committee-room,  and  was  there- 
upon then  signed  in  such  committee-room  by  eleven 
members  of  the  said  committee.  It  was  afterwards 
signed  by  Ave  other  members  of  the  committee,  in 
the  office  of  the  town  cleric,  or  in  the  Court  of 
Common  Council.  A  copy  of  the  said  report  is  aa 
follows; 

Ta  Um  BigU   Hmuuroblt  llw    Iflrd  Hanor,  AUtmn,  aad 
" (^  Uh    City  ([f  Lanim  m   Comnwn   CouneB 


_id  the  high  halliSotths 

Sheriff*'  CoonT^aTlng  been  agreed  to  and  ordered  aocoid- 
ingly,  we  decided  to  request  the  uditance  of  Ur,  Becordar 
und  Mr,  Common  Serjeant  in  the  oondnot  ot  the  inqniiT, 
and  also  to  aeauTe  the  attsndanco  of  a  shortiiand  writer  to 
lake  notes  ol  piooaadings.  HaTing  appoinUd  a  special  dsr 
for  proceeding  with  the  inTeaclgatlOD  under  the  refeienes, 
Ki.  CommonSeirjeaBt  and  the  Indge  of  tbe  SherUS'  Court 
ware  present,  anil  a  ihorthand  wtiler  attended  and  tml 
notea  of  prooeedinsi.    Hr.  ^     ""'    '■'■  '"      ~  ""     ' 

previooilr  obtained  b;  permi 
of  the  letter  of  Hr.  Aiki — 
Uon  thsrewiti.  hai 

bjr  hbn,  and  Mi.  .a _^ ... 

DDT  irf  Mi.  Osgood's  letter  In  rei^T  thaieto,  the  two 
itlsmeo  attended  befns  the  oommtttas.  Hr.  *ihnsa 
wu  in  tjie  Snt  plBoe  examined  trf  the  Common  Beijaant. 
Hr.  Osgood  Uien  put  euastlooB  to  Hi.  ^*^""*  ana  the 
Jndjte  of  the  oomt  at  the  lequest  ot  tbe  eoouulttee  gare 
ao<^i  information  as  was  deairod.  At  tho  request  of  Hr. 
tihnun  the  following  witoeieea  were  celled  and  aiamlned  i 
Hr.  Wmiam  JamesQnult.cleikol  tbe  jndgmenta.  Hi.  Jamea 
Cntlei  Tilt,  cash  clerk.  Hr.  William  Henij  While,  ledger 
clerk,  Hr.  Bobait  William  M°.^h»ii,  oopjbg  clerk,  and 
at  the  regueit  of  Kr.  Osgood  the  folftiwing  wit- 
oesKi  were  called  and  emnined  :  Hr.  Abnluun  Brawn, 
and  Hi.  Hoaei  Coleman,  bailUrs.  Br  piirminon  ^ 
the  commltl«a  end  with  the  coocuirence  of  the  Judge 
of  the  court,  buth  Hr,  Alknan  mud  Mr.  Osiiood  ct 
aminod  that  learned  gentleman.     The  eiaminatlon  of  the 

then  a«ierUuied  that  neither  uia  ragiitrar  nor  the  hl^ 
baillir  desired  to  «J1  anr  tiirlher  wiiueseeg  a  fourth  du 
was  appointed,  when  Hi.  Osgood  and  Hi.  Aitken  addnseed 
the  committee  upon  their  Kepeotiie  cases.  The  truiaorlpt 
of  the  aborthand  writen'  notes  baring  been  laid  belOn  the 
committee  at  each  saooeedlng  meeting,  a  flith  daj  was  a^ 
pointed  upon  which  to  oonsidsr  the  erideuoe  taken.  In 
addition  to  the  endsnce,  the  tiansciipt  of  the  notse  oou- 
taina  the  Tsrions  pioceedingi  and  docuioente  which  were 
brought  under  the  notlos  of  the  oommittee  daring  the  pio- 
grasi  of  the  eaquiij.  We  ban  glien  the  moat  aniioiis 
attention  to  the  whole  subjeot,  and  we  teel  it  to  be  oui  duty 
now  to  submit  tbe  result  theieof  hi  the  folluwing  reeolu- 
tlona,  via.,  "  BeaolTsd  unanimouiU,  that,  in  the  opmkia  ot 
this  Doomiittee,  tbe  dutws  ot  chief  deik  oi  isgijtni  oE  tbe 
Sherilti'  Court  hare  not  been  pioperlj  discbirKed  bj  Hr. 
Osgood.  Besolied  that,  in  Ibe  opinion  of  thla  committoe, 
the  dutiei  of  chief  or  high  bailiff  of  the  aheiitTH'  couit  have 
;1t  diechaiged  by  Mr.  Aiki  " 


Court  of  a 

itopa  a«  tiiey  m.^  — .. ._.,. 

the  London  {O^  Small  Debts  EitensionAct&SI."  HSTlng 
regaid  to  the  (ongoing  resolutiona.  jour  oommittee  [oaeed  a 
furtherreaolutlaD.aa^alloweTis.:  That  it  be  refeirsd  to  the 
Cllj  Solicitor  to  obtain,  forthwith,  the  opinion  of  the  reeor- 
dei  and  Common  Serjeant  as  to  the  powera 
oorporatlon  with  nepecb  to  the  discharge 
aboie-mentionecl  ofioera,  and  the  City  Si 


opinion  to  this  honoujule  court,  as  follows,  ria.  :— - 
To  the  Wonhigful  llu  CWdo  and  Clirla  Conimill«. 
Oentlemsn-l  haie  the  hoaani  to  certify  that,  in  obe- 
dience to  your  direelom.  I  hare  obtained  the  opinion  of  the 
Bacoidei  and  Common  Seijeant  aa  to  the  rowers  poaseased 

Stbe  ooipoTstion  in  reipect  to  the  diatVAJc%%  or  t^imm^ 
the  reprtiH  iiia.>i«t  ^naia  <A  ViiBSDjiTiSH  ■;»««.,». 
oopj  ot  lAdch  ortnlDa  \a  'binwai.'wi  amunjA.,— ^^"■■»*  ^** 
hcmoni  to  \i*,  geii^wmm. 
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MAGISTBATES'  OASES. 


Q.  B.] 


Osgood  v.  Nelson. 


[Q.B. 


Copy  opinion.  I 

We  hare  no  doubt  that  under  the  provisions  of  the  Cit^ 
Small  Debta  Extension  Act  the  Ck)urt  of  Common  Counoil 
have  power  to  dischar^  or  remove  the  officers  in  question 
for  inability,  misbehaviour,  or  other  reasonable  cause.  We 
think  tliat  Mr.  O^food  and  Mr.  Aikman  should  be  allowed 
free  a(M>ess  to  the  notes  of  the  evidence  adduced  on  the 
enquiry,  and  should  be  furnished  with  copies  of  the  resolu- 
tions of  the  committee,  and  of  auy  portions  of  the  evidence 
which  thev  may  desire.  They  oiight  also  to  have  an  oppor- 
tunity of  beiuK  hear«l  before  the  Uourt  of  Common  Council, 
in  answer  to  the  charges  contained  in  the  report,  before  any 
final  measure  is  adopted  by  the  corporation. 

RX788ELL  QURXrST, 

Thomas  Chambeiub. 
Temple,  March  12th  1867. 

All  which  we  submit  to  the  judgment  of  this  honooxable 
court. 
Dated  13th  March  1867. 

(Siirned  by  W.  C.  Fowleb,  ohairmon,  and  15  members  of 
the  committee.) 

44.  By  the  practice  of  the  said  Court  of  Common 
Council  and  their  said  committees,  seTen  members 
of  a  committee  constitute  a  quorum,  and  in  order 
to  authenticate  and  give  validity  to  a  report  of  a 
committee,  it  is  not  necessary  that  it  should  be 
signed  by  more  than  seven  members.  Of  the 
members  of  the  said  commit teee  sii^ning  the  report, 
four,  viz.,  Messrs.  William  Cave  Fowler,  the  chair- 
man of  the  coramittec,  Mungo  McGeorge,  William 
Cox,  and  Samuel  Dance  Morey,  attended  every 
meeting  of  the  committee.  One,  viz.,  Andrew 
Bowring,  attended  every  meeting  except  that  on  the 
1st  Feb.  on  which  day  no  evidence  was  taken,  and 
two,  viz.,  Thomas  Lintott  and  William  Webster 
attended  every  meeeting  except  that  on  the  28th 
Jan.,  on  which  day  no  evidence  was  taken,  so  that 
the  said  report  was  signed  by  seven  members  who 
had  attended  every  meeting  of  the  committee  at 
which  evidence  was  taken,  and  every  one  of  the 
said  committee  had  an  opportunity  from  day  to  day 
of  reading  the  transcript  of  shorthand  writers' 
notes  of  the  proceedings.  And  in  the  appendix  is 
contained  an  analysis  (marked  No.  7)  of  the  attend- 
ance of  the  members  of  the  committee  signing  the 
report  on  the  meetings  of  the  5th,  14th,  22nd,  and 
28  th  Feb.  1867. 

45.  All  the  formal  proceeding^  of  the  said  com- 
mittee in  reference  to  the  matters  referred  to 
them  were  conducted  in  the  usual  manner,  and 
with  regularity  and  order. 

40.  The  said  report  of  the  13th  March  was  laid 
hefore  the  Court  of  Common  C  ouncil  on  the  2l8t 
March  1867,  and  the  following  is  a  correct  extract 
from  the  minutes  of  the  proceedings  of  the  court 
upon  that  occasion,  viz. : 

A  common  council  holden  in  the  chamber  of  the  Quild- 
hall  of  the  City  of  Ixmdou  on  Thursday,  the  21st  March  1}4H7. 
Gh&briel  Mavor. — The  committee  in  relation  to  officers  and 
clorkH  did  this  da^- deliver  into  this  court  a  report  id  writing 
under  their  hands  on  having  investigated  certain  allega- 
tions affecting  the  registrar  and  the  high  bailiff  of  the 
Sheriffs'  Court,  pursuant  to  the  authority  of  the  Court  of 
the  i:)th  Dec.  last  upon  a  report  then  presented  on  the 
reference  of  tlie  I8th  Oct.  last,  which  was  read.  Resolved 
and  ordered  that  a  copy  of  the  rcjMrt  now  rea4l  be  furnished 
to  Mr.  Osgood,  and  tnat  he  be  at  liberty  to  inspect  and 
take  coi>ie4  of  the  evidence  which  has  been  given  lief  ore  the 
committee,  and  that  he  do  show  cause  to  this  court  on  the 
4th  April  next  at  twelve  o'clock  at  noon  why  ho  should  not 
be  removed  from  his  office  of  chief  clerk  or  registrar  of  the 
Sheriflji'  Court  of  the  City  of  London. 

47.  In  pursuance  of  the  directions  referred  to  in 
the  said  minute,  a  copy  of  the  said  resolution  and 
order  was  furnished  to  the  plaintifiF,  together  with 
a  copy  of  the  said  report  of  the  18th  March  1867, 
and  he  afterwards  attended  at  the  office  of  the  Town 
Clerk  of  the  said  city,  and  inspected  the  transcript 
of  the  shorthand  writer's  notes  of  the  proceedings 
before  the  said  committee. 

48.  On    the   28th    March   1867,   a   letter   was 
Mddressed  and    sent  by  the  plamliff   lo  tVie  «»\<i 
Ck}urt  of  Common  Council,  copy  of  wYi\c^  \s  as 

foUowB ; — 


Sherifb'  Court,  QuildhaU-biiildiiiss,  Tiondon,  E.G. 
March  28th.  im. 
IV>  tht  Bight  Honouroblf  ths  Lord  Mayor,  A1d$rmmk,  o»i 
Commofu  qf  Uu  City  qf  London  i%  Common  ComcSL 
OMtjnhl^d. 
My  Lord,  and  Gentlemen,— I  bavs  the  honour  most 
respectfully  to  request  the  permisaion  of  your  hoaonrsUs 
Court  to  appear  and  be  heard  by  ooonsel  to  show  oanss  why 
I  shoulf  1  not  be  removed  from  my  office  of  Bagistnur  of  the 
Sheriffii'  Court  of  the  City  of  London,  and  that  such  heaxiaf 
may  be  postponed  until  some  time  time  after  the  ^ninf 
Assises,  as  ttie  members  of  the  Bar  are  now  eogaged  oe 
circuit,  and  in  the  mean  time  that  I  may  be  fuBttbed  (is 
aocordance  with  the  opinion  at  the  law  offioais  of  the  Coo- 
poration)  with  a  copy  of  the  shorthand  writer'a  notes  of  the 
proceedings  and  evidence  lately  taken  befove  the  oAon^ 
and  derkr  committee,  mj  time  being  so  fnUyoeeopied  wilk 
the  busineMi  and  sittings  of  the  oomt  appoliited  for  ths 
25th,  27th,  and  2»tii  March,  and  the  UL  5th,  atb,  Utb,15c:i, 
leth,  17th,  and  18th  April  next.— I  haTe  the  honour  jo 
remain,  vaiv  Lord,  and  gentlemen,  your  moat  obediMk 
and  faithful  servant.  One.  Os<kx>d. 

Begistzar  of  the  Sheriffs'  Court  Londoo. 

i\K  The  last-mentioned  letter  waa  laid  before  the 

Court  of  Common  Council,  at  their  meeting  oo  the 

the  4th  April  1867,  and  the  foUowincp  is  a  correct 

extract  frcm  the  minntes  of  such  meeting: — 

A  Common  Council  holden  in  the  nhamher  of  the  QuiU' 
hall  of  the  City  of  London,  on  Thnreday  the  4tlx  April  IMT. 
Gabriel  Msyor.  This  heing  the  dsj^  appointed  for  Mr. 
Osgood  "todiowoause  why  be  should  not  oe  removed  fnw 
his  oiHoe  of  chief  clerk  or  registzar  of  the  FIlMffifh'  Cooit  of 
the  City  of  London,"  a  letter  from  Mr.  Osgood  xeanesttsf 
permission  to  appear  and  be  heard  by  oonnael  to  iho* 
cause  why  he  should  not  be  removed  frMn  his  offiee  of  ctM 
clerk  or  re»fistrar  of  the  Sheriffs'  Court  of  the  City  of  L(n> 
don  and  that  such  hearing  may  be  postp<n>ed  until  soaoe 
time  after  the  Spring  Aesixes,  Mid  that  In  the  mean  tins  he 
may  be  furnished  with  a  cony  of  the  sbortlmnd  vrote'i 
notes  of  the  proceedings  ana  evidence  taken  before  ths 
committee  was  laid  before  the  court  and  read.  Besolvid 
and  ordered  that  the  application  of  Mjr.  Osgood  for  deky 
and  to  be  allowed  to  appear  by  oonneel  be  oompBed  witk, 
and  that  he  do  show  cause  to  this  ooart  on  tbe  ted  Migr 
next  at  twelve  o'clock  at  noon  why  he  sbould  not  be 
removed  fix>m  the  office  of  chief  oleirik  or  rsgiatrar  of  tin 
Sheriffs'  Court  of  the  City  of  London. 


50.  A  copy  of  the  last-mentioned  resolation 
sent  to  the  plaintiff  on  29th  April,  accompanied  bjr 
a  letter  from  the  said  town  clerk,  of  which  a  oofj 
is  as  follows  : — 

Guildhall  E.G.,  29th  Anril  1817. 

Sir,— You  are  required  to  attend  the  Coort  of  Commoa 
Council  to  be  holden  at  the  Ouildhall  on  Tboraday  next  tki 
2nd  May,  at  12  o'clock  at  noon  preoiselj,  to  show  oanse  i^ 
you  should  not  be  removed  from  the  office  of  chief  deik  or 
reidstrar  of  the  Sheriffs'  Court  of  the  Citv  of  London  ufno- 
ably  to  the  resolution  of  the  court  of  the  4th  inatant.'4 
am.  Sir,  your  obedient  Servant,  F.  WooDXaoan. 

a.  Osgood,  Esq. 

51.  On  the  said  29th  April,  the  pUintifTa  soUdtn 
wrote  and  sent  to  the  town  clerk  a  letter,  ooff 
whereof  is  as  follows : 

5,  Charles-square,  Hoxton,  K. — ^Apiil  29yi,  1817. 

Be  Gmt^  OngcNKl,  Registrar  of  the  City  «f»*Mwg«'  Gooit. 

Sir,— By  the  advico  of  counsel  we  are  recmeeted  rMieet- 
fully  to  ssk  you  to  furnish  us,  as  the  eoucitors  of  Mr. 
Osgood,  with  a  statement  in  writing  speciMng  the  9gtdAc 
charge  or  charges  against  him,  and  upon  wbioh  the  Mmjok, 
Aldermen,  and  Commons  have  oallea  apon  Mr.  Qainnn  10 
show  cause  why  he  should  not  be  removed  from  his  offloe  of 
chief  clerk  or  registrar  of  the  Sbeiifb'  Coort  of  tbe  dij  of 
London.— We  are,  Sir,  your  meet  obedient  eervmnts, 

Prederick  Woodtliorpe,  Esq.,  As^lbt  and  JBaau; 

Town  Clerk  of  the  City  of  London. 

52.  On  the  80th  April  an  answer  was  sent  to  tbe 
last-mentioned  letter.    Copy  of  which  ia  aa  follows : 

OnUdhall,  E.G.— aoth  April,  1817. 

Gentlemen,— In  reply  to  your  letter  of  yeeterny,  I  bet  Is 
state  that  I  have  not  any  authority  to  fumiah  yon  with  a^7 
documents  beyond  those  that  have  already  been  eont  t» 
Mr.  Osgood,  your  client.— I  am,  gentlemen,  your  obedtet 
servant,  F.  Woofynoara. 

Messrs.  Ashley  and  Earle. 

53.  After  the  said  meeting  of  the  Court  d  Com- 
mon Council  of  the  4th  April  1867,  and  before  their 
meeting  on  the  2nd  May  1867,  hereinafter  meo- 
tioned,  the  said  reix>rt  of  the  committee  of  the  I3th 
^VvAc^  \%^1 ,  Vv\.Vv  \.\:ks&  documents  appended  therrto, 
'  VvL.^  Wu^  VsXVn  ^i^x.  KVsxMMft  ^^^Mt^aA  Oct  ISM^ 
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Sheriffs'  Conrt  enclosed  therein,  the  three  sereral 
statements  of  Mr.  Aikman  of  the  22nd  and  30th 
Oct.  1866,  the  letter  of  the  plaintiff  of  the  29th 
April  1866,  and  the  transcript  of  the  shorthand 
writer's  notes  of  the  proceedings  of  the  said  com- 
mittee, and  the  extracts  from  the  minutes  of  the 
Court  of  Ck>mmon  Council  of  the  21st  March  and  the 
4th  April  were  printed,  and  a  copy  thereof  delivered 
to  the  Lord  Mayor  and  Aldermen  and  every  memher 
of  the  Conrt  of  Common  Council,  and  also  to  the 
plaintiff  and  the  said  John  Robertson  Aikman. 

54.  On  the  2nd  May  1867,  a  meeting  duly  consti- 
tuted of  the  said  Common  Council  was  held,  when 
the  plaintiff  appeared  to  show  cause,  pursuant  to 
the  order  of  tne  said  court,  why  he  should  not  be 
removed  from  his  said  office  of  chief  clerk  or  regis- 
trar of  the  Sheriff's  Court  of  the  City  of  London, 
and  was  represented  by  Mr.  Serjeant  Tindal 
Atkinson  as  his  counsel. 

On  being  called  upon  at  the  said  court  to  show 
cause  as  aforesaid,  the  following  dialogue  passed 
between  the  Recorder  of  London,  acting  according 
to  immemorial  custom  as  the  mouUipiece  and  oq 
behalf  of  the  Court  of  Common  Council,  and  the 
said  BCr.  Serjeant  Tindal  Atkinson,  viz. :~ 

TliaBeoordar.— Before  we  proceed.  I  wish  to  ask  whether 
Mr.  Owood  has  received  a  copy  of  the  shorthand  writer*! 
aotM  of  the  CTidenoe  f 

Kr.  Seijeant  Tindal  Atkineon.— He  has  my  Lord. 

The  Beoorder.—Aud  whether  it  ia  hie  wish  to  offer  any 
fmrther  eridenoe  than  that  which  appears  on  the  shorthand 
writer's  notee  f 

Mr.  Seijeant  Tindal  Atkinson.  —  My  Lord,  my  client 
throo^  me  atates  that  the  only  eridence  that  heis  at  all 
eognlsant  of  la  the  evidence  which  has  been  fomiahed  to 
™»«y  the  ooniideiation  and  kindneea  of  this  court  in  the 
report  of  what  has  taken  place  before  the  officers  and  clerks' 
oonunittee.  He  was  not  xyrepared  for  a  question  of  this 
Una,  nor  is  he  at  this  moment  prepared  with  any  eridence 
whaterer  in  extension  of  the  report  which  has  be«i  made  to 
this  honourable  court.  He  has  hod  no  notice  wbateyer  that 
m  evidence  would  be  taken.  In  fact  I  apprehend  that  for 
the  conyenience  of  a  body  so  numerously  constituted  as  this 
ls»ttoy  hare  delegated  te  that  committee  the  power  of 
»eoeiriiMf  eridenoe,  and  are  prepared  I  presume  to  act  upon 
that  evidence  to-dor  in  their  wisdom  and  discrimination. 

^be  Becorder.— I  apprehend  they  will  be  perfectly  pre- 
Iiared  to  act  upon  that  eridence  unless  they  are  informed 
that  there  is  farther  eyidence  which  it  is  wished  to  be  ^yen 
Sttpposing  there  is  anythintf  which  Mr.  Osgood  thinks  of 
importance  in  his  justification,  beyond  that  which  ap|>ears 
upon  these  notes  they  would  not  refuse  him  the  opportunitv 
of  giring  that  evidence. 

65.  Notes  were  taken  by  a  shorthand  writer  of 
the  proceedings  before  the  said  Court  of  Common 
Council  on  the  2nd  May  1867,  and  of  the  addresses 
of  counsel,  the  transcript  whereof  is  in  the  appendix 
[which  was  annexed  to  the  case],  and  in  addition 
to  what  appears  in  the  said  transcript  Mr.  Serjeant 
Tindal  Atkmson  in  the  course  of  his  address  used 
words  to  the  effect  that  he  reserved  all  the  legal 
righto  of  his  client 

BO,  The  said  notes  finish  at  the  close  of  the 
speeches  of  counsel  for  Mr.  Aikman,  when  strangers 
having  been  ordered  to  withdraw  in  order  that  the 
court  might  consider  of  their  decision,  the  said  Court 
of  Common  Council  proceeded  to  deliberate  with 
closed  doors,  when  they  arrived  at  the  following 
resolutions : — 

Besdlyed,  that  in  the  opinion  of  this  court  the  duties  of 
adef  clerk  or  registrar  of  the  Sheriffs'  Court  haye  not  been 
pnmrif  discharged  by  Mr.  Oegood. 

Besolved.  That  this  ooort  haying  carefully  considered  the 
•ndsnee  as  to  the  manner  in  which  tbe  duties  of  the  office 
OT^iff  derk  or  registrar  of  the  Sheriffs'  Court  haye  been 
wMmrged  br  Mr.  Oegood  is  of  opinion  that  reasonable 
eMHs  exieCa  for  his  remoyal  from  his  said  ofBoe,  and  this 
ooort  doth  hereby  remove  him  accordingly. 

67.  The  doors  having  been  afterwards  opened,  the 
plaintiff  was  called  in,  and  the  said  resolutions  were 
read  to  him,  and  a  copy  thereof  was  afterwards  for- 
wanted  to  him  by  the  said  town  clerk. 

After  the  said  resolution  had  been  so  read  to  the 
^aintiff  as  afttfMBMt  cAe  said  CiMnmon  CoundL  on 
ibBMid  sad  Mmjr  J867,  ptveeeded  to  appoint  the 


defendant  chief  clerk  or  registrar  pro  tempore  of  the 

said  Sheriffs'  Court  under  the  said  London  (City) 

Small  Debts  Extension  Act  1852. 

The  following  is  a  copy  of  the  minute  of  such 

appointment : — 

A  Common  Council  holden  in  the  chamber  of  the  Quild- 
holl  of  the  city  of  liOndon  on  Thursday,  the  2nd  May  1867» 
Qabriel,  Mayor.  BeaoWed,  that  Thomas  James  Nelson, 
Esq.,  tills  city's  solicitor,  be  appointed  pro  tempor*  chief 
clerk  or  reeistrar  of  the  Sheriflb'  Court  under  the  London 
(City)  Sinall  Debts  Extension  Act.  Woodtho&fe. 

The  court  shall  be  at  liberty  to  draw  any  inference 
of  fact  which  might  have  been  drawn  by  a  jury. 
The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  the  plaintiff  was,  on  the  said  2nd 
May  1867,  lawfully  removed  from  his  said  office? 

2.  Whether  he  had  ceased  to  be  entitled  to  such 
office  before  the  granting  of  the  said  rule  nisi  for  an 
information  in  the  nature  of  a  quo  warranto,  by 
reason  of  tbe  expiration  of  the  term  for  which  he 
was  elected  ? 

If  the  court  should  be  of  opinion  with  respect  to 
the  first  of  these  questions  in  the  affirmative,  then 
judgment  is  to  be  entered  for  the  defendant.  If 
the  court  should  be  of  opinion  with  respect  to  the 
first  of  these  questions  in  the  negative,  and  with 
respect  to  the  second,  in  the  affirmative,  then  judg- 
ment is  to  be  entered  for  the  plaintiff  for  the 
amount  of  salary,  fees,  and  emoluments,  payable  to 
the  holder  of  the  said  office  from  the  2nd  May  1867, 
until  the  7th  May  1867. 

But  if  the  court  should  be  of  opinion  in  the 
negative  as  to  both  questions,  then  judgment  is  to 
be  entered  for  the  plaintiff  for  the  amount  of  salary, 
fees,  and  emoluments,  payable  to  the  holder  of  the 
said  office,  calculated  from  the  said  2nd  May  186  7, 
to  judgment 


Montague  Chamberi,  Q.  C.  (with  whom  was  Gib- 
bons) for  the  plaintiff. — ^The  office  of  registrar  being 
a  freehold  one,  the  moment  the  power  to  appoint 
was  exercised  by  the  Common  Council,  the  estate 
vested  in  the  plaintiff ;  he  was  then  in  of  the  free- 
hold, and  any   condition    inconsistent  with    that 
annexed  to  the  appointment  was  void.      "  Where 
conditions  are  annexed  to  the  gift  not  authorised  by 
the  power,  the  gift  is  good,  and  the  condition  only 
is  void,  so  that  the  appointee  takes  the  fund  abso- 
lutely :"  (Sugden  on  Powers,  8th  edit.  p.  526.)    '*If 
the  court  can  see  the  boundaries,  it  wiU  be  good 
for  the  execution  of  the  power  and  void  as  to  the 
excess :  "  (per  Lord  Hardwicke,  2  Yes.  Sen.  644> 
Even  if  tiie  original  act  of  appointment  of  Mr. 
Osgood   was   a  defective  execution   of  the  power 
given  the  council  by  the  llth  section  of  15  Vict, 
c.  Ixxvii,  there  were  many  subsequent  absolute  and 
complete  exercises  of  the  power,  no  conditions  being 
annexed  to  the  appointment;  and  as  set  out  in 
paragraph  14  of  the  case,  Mr.  Osgood  was  declared  to 
be  duly  elected  "  under  the  London  (City)  Smidl 
Debts  Act  1847;"  though  it  is  added  ''subject  to 
.    .    .    the  stanoing  order  for  the  annual  election  of 
officers,**  this  condition  being  void  :    (See  Ward  v. 
Tyrreli,  26  Beav.  568.)    [Cockbubn,  C.  J.— Was 
not  the  appointment  by  the  corporation  a  defective 
execution  of  the  power  given  them,  rather  than  a 
full  execution,  with  a  condition  annexed  ?]    In  the 
case  of  Meade  v.  Lenthall^  Cro.  Chas.  587,  it  was  held 
that  an  office  to  which  a  trust  is  annexed,  or  which 
concerns  the  administration  of  justice,  cannot  be 
granted  for  years;   ''for,**  says  the  court,   "tliis 
being  an  office  of  great  trust,  and  attendance  con- 
tinually   in    court,    great    inconveniences    would 
ensue  if  such  offices  might  be  granted  for  years."      « 
In    the     Bishop    of   Coventn^g    case.    Hob.    Rep. 
p.  153,  we  find  in  the  \^d%TD6iiVt  ^''  \  ^»»!Bif3X  ^e^x^ 
the  offices  oi  my  ^x  «a  <:^v^  \Q&>a»6  \.^^\^»%  ^sst^ 
than  iotWic.*'    rLis«a,i.— 'ft^x.W^^^'^  wSiH»\»x 
would  bKppem  tf  Y»  ^!i\  ^\««awa  >iJDft  ^wasstow** 
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would  be  simply  invalid,  or  whether  it  would  enure 
to  the  appointee  as  an  office  of  freehold.  That  is 
the  question  ht-re.]  In  Harconrt  v.  Fox^  4  Mod. 
173,  the  court  say  as  to  the  office  of  clerk  of  the 
peace,  **The  statute  of  1  Will.  &  M.  c  21  reTives 
that  of  37  Hen.  8,  c.  1,  as  to  the  nomination  of  a 
custos,  but  makes  several  alterations  from  it  when 
it  mentions  the  clerk  of  the  i)eace,  as  has  been  well 
observed  at  the  bar ;  so  that  the  design  of  this  later 
Act  was  to  abridge  the  power  of  the  custos  and 
enlarge  the  estate  of  the  clerk,  and  so  to  settle  him 
therein  that  he  might  go  on  cheerfully  in  his  busi- 
ness ;  for  when  places  depend  upon  contingencies, 
it  occasions  embezzling  records  and  neglect  in 
offices  ;  and  for  this  reason  my  Lord  Hobart  was  of 
opinion  that  the  chief  justice  cannot  grant  the 
offices  which  are  in  his  gift  for  less  time  than  for 
life ;  therefore  the  clerk  of  the  peace  being  in  this 
office  by  virtue  of  this  Act  *  for  so  long  time  as  he 
shall  demean  himself  well,'  those  words  shall  be 
construed  most  favourably  to  answer  the  intent  of 
the  lawmakers,  whose  design  was  to  have  the  office 
well  supplied  by  a  man  able  and  well  skilled  in  the 
laws  which  will  be  effected  when  the  officer  has  an 
estate  for  life :"  (/^«  v.  Drake,  2  Salk.  467.  and 
Carver  v.  Richards,  27  Beav.  488,  were  also  referred 
to.)  The  corporation,  by  the  very  act  of  dismissing 
Mr.  Osgood  on  the  ground  of  neglecting  his  duties, 
treated  him  as  in  possession  of  his  office  at  the  time ; 
it  was  not  till  after  the  legal  proceedings  had  been 
commenced  that  they  set  up  the  objection  that  the 
tenure  of  office  had  been  determined  by  effluxion  of 
time.  In  Reg,  v.  The  Bailiffs,  (cc,  of  If*$wich,  2  Ld. 
Raym.  1240,  Holt,  C.  J.  said  that  "if  he  (the 
recorder)  had  been  an  officer  ad  libitum,  the  corpo- 
ration ought  to  have  returned  that,  and  relied  up<m 
it,  and  it  would  have  been  a  good  return  ;  but  they 
could  not  take  advantage  of  that  when  they  had 
returned  a  cause,  if  the  cause  were  not  sufficient ; 
for  it  appeared  that  they  had  not  gone  upon  their 
power,  nor  determined  their  will,  but  put  him  out 
lor  a  misdemeanor."  The  second  question  is,  whether 
the  plaintifif  was  lawfully  removed  from  his  office. 
It  is  submitted  that  the  power  of  removal  was  not 
vested  in  the  corporation  at  the  time  they  purported 
to  exercise  it.  The  Shcrififs'  Court  of  the  city  of 
London  has  been  by  recent  statutes  substantially  con- 
verted into  a  County  Court :  (see  28  &  29  Vict.'c.  99, 
88. 4  and  21,  and  sect.  35  of  the  Count v  Courts  Act 
18G7  (30  &  31  Vict.  c.  142).  By  sect.  a4*of  the  latter 
Act  all  the  County  Courts  Acts  are  to  be  construed 
as  one  Act ;  therefore  the  provisions  of  the  former 
County  Courts  Acts  apply  now  t«)  the  City  of  London 
Court.  Now  by  sect.  4  of  the  County  (^.ourts  Act 
1850  (13  &  14  Vict,  c  61)  the  power  to  remove  the 
registrars  of  County  Caurts  is  given  to  the  Lord 
Chancellor  for  the  time  being  as  he  "  shall  in  his 
discretion  think  fit."  [Cockddkk,  C.  J.  pointed 
to  the  saving  clause  in  sect.  35  of  the  Act  of  18G7, 
which  provides  "  that  nothing  in  this  Act,  or  in  any 
of  the  Acts  specified  in  schedule  (D)  to  this  Act, 
shall  take  away,  lessen,  or  diminish  any  of  the 
powers,  rights,  or  privileges  of  the  judge  of  the 
said  court,  or  the  authority  of  the  mayor,  aldermen, 
and  commons  of  the  City  of  London,  in  ComuKin 
Council  assembled,  in  relation  to  such  court,  or  to 
the  judge  or  officers  thereof,  or  to  the  fees  taken 
therein,  as  such  powers  or  authority  existed  pre- 
vioutily  to  the  passing  of  this  Act."]  It  is  sub- 
mi  ttinl  that  this  proviso  is  not  large  enough  to 
include  the  power  of  removal.  Again,  the  pro- 
ceedings before  the  clerks'  committee  were  irregular 
and  illegal.  There  was  no  specific  charge  against 
Mr.  Osgood  submitted  to  their  consideration ;  the 
new  committee  were  not  entitled  to  make  use  of  the 
proceedings  before  the  old  committee  or  of  their 
jreporL  (Cockburn,  C.  J.— We  cannot  determine 
oa  the  eyjdeoce  irluch  conviaoed  the  commixxfift,  VL 
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we  see  that  a  specific  matter  was  brought  before  the 
attention  of  the  body  which  had  the  power  to 
remove.]  The  court  will  see  whether  reasonable 
ground  for  removal  existed.  In  Kyd  on  Corpora- 
tions, p.  58,  the  law  is  thus  laid  down :  **  This  power 
of  amotion,  when  possessed  as  incident  to  the  oor^ 
poration  at  large,  cannot  be  exercised  without  reason- 
able cause  ;  nur  can  it  be  so  exercised  either  by  the 
corporation  at  large  or  by  a  select  body,  whether 
given  by  charter  or  claimed  by  prescription,  if  it 
be  given  or  claimed  only  in  general  tenns ;  but  if  i 
charter  by  express  words  empower  either  the  corpo- 
ration at  large,  or  a  select  body,  to  remove  an 
officer  at  pleasure,  or  empower  them  to  choose 
him  during  pleasure,  they  may  in  either  case 
remove  him  without  cause."  Again,  the  corpors- 
tion  was  not  entitled  to  delegate  to  a  select  body,  audi 
as  the  clerks'  committee,  the  authority  conferred 
on  them.  See  Bacon's  Abridgment  tit.  Corporar 
tion.  '*  In  excusing  the  amotion,"  we  find  in  Grant 
on  Corporations,  p.  248,  *'  It  must  be  shown  that  the 
amotion  was  made  at  a  meeting  of  the  body  in  whom 
the  power  of  amotion  resides  by  the  oonatitntioo; 
that  such  meeting  was  regularly  convened  and  held 
in  the  regular  place  for  holding  corporate  meetings; 
that  the  charges  against  the  party  were  then  stated  to 
him ;  that  having  had  notice  of  them  a  reasonable 
time  previous  to  the  meeting,  he  was  fully  h^rd  in 
his  defence ;  or  else  such  other  facts  must  be  shown 
as  make  it  appear  either  that  he  was  out  of  reach  of 
summons  {e.g.  from  having  left  the  country  alto- 
gether), or  that  summons  would  be  idle  (e.^.  from 
his  imprisonment  in  execution,  without  any  probip 
bility  of  his  ilischarge),  or  such  other  facts  as  may 
fully  warrant  them  in  amoving  without  notice  and 
hearing."  In  R.  v.  The  Companjif  of  FiJurmui  tf 
Faversham,  8  T.  K.  356,  Lord  Kenyon,  C.  J.  says, 
*'  As  to  the  irregularity  of  the  proceedings  in  this 
case,  perhaps  the  prosecutor's  appearing  may  have 
dispensed  with  the  necessity  of  any  summons  to 
him  to  attend;  but  still  the  charge  against  him 
should  have  been  proved.  The  proceedings  alio 
seem  to  be  objectionable  on  other  accounts ;  it  does 
not  appear  that  the  disfranchisement  was  by  s 
court  having  authority  to  remove  the  prosecutor. 
Where  a  power  of  removal  is  not  given  to  any  pir- 
ticular  part  of  a  body,  it  rests  with  the  company  st 
large.  .  .  .  Besides  which,  every  member  of  the 
company  having  power  to  disfranchise  should  have 
notice  to  attend  for  that  particular  purpose." 
[Lnsn,  J.— It  does  not  follow,  from  anything  said 
there,  that  every  single  member  of  the  corporation 
must  have  the  evidence  from  the  mouths  of  the 
witnesses  themselves.]  There  was  no  legal  proof 
before  the  council;  the  shorthand  writer's  notes 
were  not  sufficient;  and  the  appearance  of  Mr. 
Osgood  was  under  protest,  all  legal  objections  on 
his  part  being  reserved. 

Mellixh,  Q.  C.  (with  whom  were  PbBoek,  Q.  C 
and  ArchilHihf)  for  the  defendant. — ^The  defendaati 
abandon  that  portion  of  the  defence  grounded  on 
the  fact  of  the  plaintifif's  not  having  been  appointed 
to  the  office  for  life.  But  the  Common  Council 
had  an  absolute  power  to  remove  Mr.  Osgtwd 
for  any  cause  which  to  them  seemed  reason- 
able, and  in  coming  to  a  determination  on  the 
subject  tliey  were  entitled  to  consider,  not  only 
certain  s^xKiified  acts  of  misbehaviour  on  his  part> 
but  also  the  general  way  in  whidi  his  duties  were 
discharged.  If  the  Common  Council  btmijitk  came 
to  the  conclusion  that  the  manner  of  dischaipni; 
the  registrar's  duties  was  in  general  unsatisfactory, 
that  would  be  a  sufficient  ground  for  his  disminsL 
[CocKBUKN,  C.J. — That  is  if  a  charge  of  that  natore 
vrerc  brought  forward  in  a  manner  suffldeotlj 
specific  to  show  the  officer  the  nature  of  the  chsige 
^  which  he  was  called  on  to  meet.]    Then  ia  a  dings 
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agmintt  Mr.  Osgood  of  general  irregularities.  In 
jBpo.  t.  The  Governcrg  of  Darlington  Free  Grammar 
SAool^  6  Q.  B.  682,  where  the  goTernors  of  the 
school  were  empowered  hjr  charter  to  remore  the 
master  or  other  "according  to  their  sound  rlia- 
cretion,"  and  to  appoint  others  more  fit  in  tliL'ir 
stead,  it  was  held  bj  this  court  and  by  the  Court  of 
of  Exchequer  Chamber,  that  bj  the  terms  of  the 
charter,  the  governors  might  in  their  discretion 
remove  a  master  without  summons  or  hearing,  and 
although  no  charge  against  him  had  been  exhibited  to 
them.  Lord  Denman,  C.  J.  in  deliTering  judgment 
said,  **We  are  far  from  saving  that  persons  in 
authority  ought  not  to  give  the  fullest  opportunity 
of  defence  to  any  of  those  employed  under  them, 
whom  they  may  be  disposed  to  remove  on  complaint 
weferred  by  others  against  them  for  misconduct 
But  they  accept  a  large  trust,  and  impose  on  them- 
•elves  a  wider  duty  when  they  undertake  to  govern 
the  school  in  the  manner  required  by  this  charter. 
They  are  bound  to  remove  any  master  whom,  ac- 
cording to  their  sound  discretion,  they  think  unfit 
and  improper  for  the  office ;  and,  as  that  discretion 
may  possibly  be  well  exercised  for  defects  of  various 
kinds  not  amounting  to  misconduct,  so  there  may 
be  misconduct  incapable  of  proof  by  witnesses,  but 
publicly  known  to  the  governors  themselves,  on 
which  th^  could  not  abstain  from  exercising  their 
power  of  removing  the  master  without  the  abandon- 
ment of  their  duty.  .  .  They  might  be  reasonably 
satisfied  of  the  truth  of  the  charges  without  possess- 
ing any  means  of  proving  them  by  evidence ;  and 
even  if  they  had  no  charge  before  them,  they  mi?bt 
■till,  in  the  exercise  of  their  discretion  remove  him 
lor  reasonable  cause."  The  charges  against  Mr. 
Osgood  were  evidently  sufficient  to  justify  an  in- 
vestigation into  them.  [Cockburn,  C.  J.— There 
can  be  no  doubt  of  that;  the  only  question  in, 
whether  they  were  proved  by  the  evidence.]  Of 
that  the  Common  Council  were  the  proper  and  sole 
judges ;  and  they  came  to  the  conclusion  that  Mr. 
Osgood  had  not  properly  discharged  tlie  duties  of 
his  ofllce.  This  court  has  no  jurisdictiun  to  review 
their  determination  on  that  subject.  [Cockbukit, 
C.  J. — We  cannot  examine  into  the  quantum  of 
evidence  adduced,  but  we  are  entitled  to  see  not 
only  that  certain  charges  were  made,  but  also  that 
there  was  »ome  evidence  in  support  of  them  to  go 
to  the  Common  Council  acting  as  a  jury.]  In  /2^. 
V.  BoitoM^  1  Q.  B.  66,  it  was  held  that  when  a  con- 
viction or  Older  of  justices  is  returned  to  this  court, 
and  the  proceedings  are  regular  in  form  and  in  prac- 
tice, and  the  case  one  over  which  the  justices  had 
jorisdiction,  the  court  will  not  hear  affidavits  im- 
peaching their  decision  on  the  facts ;  nor,  if  they 
return  the  evidence,  will  it  review  their  judgment 
th&^upon ;  and  that  the  test  of  jurisdiction  under 
this  rule  was  whether  the  inferior  tribunal  had 
power  to  enter  upon  the  inquiry,  not  whether  their 
condosiona,  in  the  course  of  it,  were  true  or 
false.  *'  Where  a  charge  has  been  well  laid  before  a 
magistrate,'*  says  Lord  Denman,  p.  73,  **  on  its  face 
bringing  itself  within  his  jurisdiction,  he  is  bound 
to  commence  the  inquiry;  in  so  doing, he  un- 
doubtedly acts  within  his  jurisdiction ;  but  in  the 
course  of  the  inquiry,  evidence  being  offered  for 
and  against  the  charge,  the  proper,  or  it  may  be 
the  irresistible,  conclusion  to  be  drawn  mav  be  tiiat 
the  offence  has  not  been  committed,  and  so  that 
the  case  in  one  sense  was  not  within  the  jurisdic- 
tion. Now,  to  receive  affidavits  for  the  purpose  of 
showing  this  is  clearly  in  effect  to  show  that  the 
magistrate's  decision  was  wrong  if  ho  affirms  the 
chwge,  and  not  to  show  that  he  ac>ted  without 
jariadictkm,  for  they  would  admit  that  in  every 
0tage  of  the  inquiry  up  to  the  conclusion  he  could 
not  bat  have  proceeded,  and  that  if  he  had  come  to 
A  diftonnt  cnndniiow  his  judgment  of  acquittal 


would  have  been  a  binding  judgment,  and  barred 
another  proceeding  for  the  same  offence.  Upon 
principle,  therefore,  affidavits  cannot  be  received 
under  such  circumstances.  The  question  of  juris- 
diction does  not  depend  on  the  truth  or  false- 
hood of  the  charge,  but  upon  its  nature ;  it 
is  determinable  on  the  commencement,  not  at 
the  conclusion,  of  the  inquiry,  and  affidavits, 
to  be  receivable,  must  be  directed  to  what  ap- 
pears at  the  former  stage,  and  not  to  the  facts 
disclosed  in  the  progress  of  the  inquiry."  No  doubt, 
if  no  evidence  whatever  were  offered  in  support  of 
the  charges  the  proceeding  would  be  one  contrary 
to  the  rules  of  natural  justice ;  but  when  any  evi- 
dence is  adduced  this  court  will  not  interfere  with 
the  determination  come  to  upon  it  by  the  proper 
tribunals.  A  special  Act  (20  &  21  Vict.  c.  43^  was 
required  to  give  this  court  jurisdiction  to  deter- 
mine on  the  sufficiency  of  the  evidence  in  cases 
before  magistrates :  Flannagan  v.  Overseers  oj  Bishop 
Wearmouth,  8  £1.  &  Bl  455,  in  which  case  Lora 
Campbell,  C.  J.  observes,  '*  This  is  a  case  brought 
before  us  under  the  recent  statute ;  and  it  illustrates 
strongly  the  beneficial  operation  of  that  statute. 
But  for  that  statute,  this  conviction,  being  within 
the  jurisdiction  of  the  magistrates,  must  have  been 
good;  and  there  would  have  been  no  remedy.*' 
[Haybs,  J.  referred  to  /2.  v.  NeaU^  ^  Nev.  &  Man. 
868,  in  which  it  was  held  that  where  a  vicar  after 
summons  to  the  parish  clerk  to  attend  and  answer 
a  charge  of  intoxication,  removes  him  upon  insuffi- 
cient evidence  of  the  intoxication,  the  court  would 
issue  a  tnantUumis  requiring  the  vicar  to  restore 
the  clerk.]  Coleridge,  J.  in  that  case  appears 
to  hsve  been  of  a  different  opinion  from  the  other 
members  of  the  court.  In  Reg,  v.  Justices  of 
Cheshire,  8  Ad.  &  £1. 398,  where,  on  appeal  against  an 
order  of  removal,  the  respondents  at  sessions, 
objected  to  the  statement  of  grounds  and  the  court 
held  the  statement  bad  and  quashed  the  order,  it 
was  held,  on  motion  for  a  certiorari  to  bring  up  the 
orior  of  sessions,  founded  upon  affidavit  of  the 
facts,  that  the  facts  did  not  show  want  of  juris- 
diction in  the  sessions,  and  that  this  court  would 
not  notice  objections  not  appearing  on  the  face  of 
the  order.  **  Certainly,"  said  Lord  Denman,  C.  J., 
**  the  circumstances  of  this  case  are  very  peculiar  ; 
and  we  cannot  approve  of  the  conduct  of  the  magis- 
trates. But  this  court  is  always  extremely  scrupu- 
lous in  interfering  with  magistrates  where  they 
have  jurisdiction.  Therefore  the  first  question  for 
us  here  is  whether  the  magistrates  had  jurisdiction. 
I  think  they  had,  &c."  And  Patteson,  J.  added, 
**If  one  were  to  enter  into  the  question  whether  the 
sessions  were  right  or  wrong,  there  can  be  no  doubt 
that  they  were  wrong,  and  that  they  acted  rery  in- 
consistently and  very  absurdly.  But  we  cannot 
say  that  they  had  no  jurisdiction.'*  In  Ex  parte 
Hup  vooii  19  L.  J.  197,  M.  C,  where  the  summons  to 
appear  before  the  justices  was  served  only  the  day 
before  tlie  hearing,  and  the  justices  convicted  upon 
no  other  appearance  than  that  of  an  attorney  who 
professed  to  represent  the  parties  charged,  without 
requiring  proof  of  the  service  of  the  summon*,  and 
upon  the  evidence  offered  in  support  of  one  of  the 
charges  only,  the  court  held  these  not  a  sufficient 
ground  for  a  certiorari  to  remove  the  convictions. 
""If  the  justices  had  misconducted  themselves," 
said  Lord  Campbell,  C.  J.,  '*  and  mala  fides  existed, 
they  would  be  liable  to  a  criminal  information.  The 
question  now  is,  whether  we  can  review  the 
manner  in  which  the  justices  conducted  this 
trial,  our  common  law  jurisdiction  being  taken 
away  by  the  Legislature ;  and  unless  it  is 
clearly  shown  that  the  justices  proceeded  with- 
out jurisdiction,  we  are  not  entitled  to  interfere." 
'*  As  to  the  other  points,"  ssys  Fatteson^  J^  **  ^1  ^bi^ 
juatioet  tHiTini^  ^vMNftA«\  aaii  csvoLy^KXft^  ^^>s^knX 
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any  evidence,  it  ii  quite  clear  that  does  not  affect 
the  question  of  their  jurisdiction.**  Even  then, 
though  there  were  no  evidence  to  support  the 
charges  in  the  present  case,  this  court  cannot  inter- 
fere ;  but  it  is  clear  that  there  was  some  evidence. 
The  next  jioint  to  be  considered  is  the  objection 
that  the  Court  of  Ckmimon  Council  was  bound  to 
hear  itself  the  evidence  in  support  of  the  charges 
against  Mr.  Osgood.  [Cockburn,  C.  J.— We  do  not 
feel  any  difficulty  a^  to  that  point.  The  moment 
we  liave  a  court  acting  with  judicial  or  quasi- 
judicial  power,  we  cannot  dictate  to  them  the  pro- 
cedure to  be  adopted.  All  we  can  do  is  to  see  that 
the  essentials  of  justice  are  found  there.]  In  ^ 
T.  Archbishop  of  Canterbury,  28  L.  J.  168,  Q.  B.  (the 
case  of  an  appeal  to  the  archbishop  against  the  re- 
vocation of  a  curate's  licence  by  his  bishop),  Lord 
Campbell,  C.  J.,  said,  *<  all  we  have  to  consider  is 
whether  there  has  been  a  hearing.  In  my  opinion 
tliere  has  been  none ;  and,  therefore,  the  rule  must 
be  absolute,  in  order  that  the  petitioner  may  be 
heard.  As  to  the  mode  of  conducting  the  hearing, 
I  say  nothing,  that  is  for  the  archbishop  to  deter- 
mine, but  I  have  no  doubt  that  justice  will  be 
done."  Wightman,  J.  observes,  "In  /8cx  v.  Tht 
Biahop  of  Ely,  the  petition  was  in  writing;  the 
master  and  five  of  his  fellows  put  in  an  answer  in 
writing,  and  the  appellant  replied  in  writing, 
making  no  request  for  a  further  hearing.  It  seems 
to  have  been  taken  by  consent,  that  this  should  be 
the  way  of  hearing  the  appeal ;  as  to  the  mode  in 
which  the  present  appeal  should  be  heard,  we  say 
nothing,  that  i»  for  the  archbishop  to  determine." 
SimiUrly,  Crumpton,  J.,  "  the  mandamus  must  go  to 
the  archbishop  to  hear  the  appellant,  but  we  give 
no  directions  about  the  mode  of  hearing,  as  that 
must  be  managed  as  the  archbishop  directs." 
[Hates,  J.,  referred  to  Ex  parte  Ramshay,  21  L.  J. 
288y  Q.  B..J 

Oiambers,  Q.  C.  in  reply.— This  court  has  fre- 
quentlv  determined  on  the  reasonableness  of  the 
ground  of  removal.  A  charge  must  be  made  by 
some  one ;  but  that  is  not  so  here ;  the  clerks*  com- 
mittee hsid  no  authority  to  prefer  a  chargfe,  having 
been  appointed  simply  to  make  inquiries.  And  the 
charge  when  preferred  should  be  specific,  not  general. 
In  the  City  of  Exeter  v.  Glide,  4  Mod.  37,  it  is  said, 
"  That  which  made  the  return  not  good  was  that 
there  was  no  particular  summons  returned  for  the 
defendant  to  appear  and  answer  what  should  tie 
objected  against  him ;  and,  therefore,  they  had  pn>- 
oeeded  against  him  without  hearing ;  and,  if  so,  his 
disfranchisement  was  against  right  and  justice.  This 
is  the  express  resolution  in  James  Sago's  case,  11  Co. 
98 ;  and  tliough  it  is  said  that  he  did  not  appear 
licet  summonittu  fuit,  that  is  not  material ;  for  he 
must  and  ought  to  have  a  puticular  auiuiiioiis  for  a 
particular  charge ;  and  it  is  not  sufficient  to  sum- 
mon him  generally  and  then  to  aUege  psrticulnr 
crimes  against  him  which  ho  may  not  be  prepared 
to  answer." 

CocKBURH,  C.  J.— This  is  an  action  brought  by 
the  plaintiff  to  recover  certain  fees  received  by  the 
defendant  as  payable  to  the  Kegistrar  of  the  City  of 
London  Small  Debts  Court,  of  which  office  the  plain- 
tiff claims  to  be  in  possession.  The  answer  made 
on  the  part  of  the  defendant  is  that  the  plaintiff  is 
not  the  holder  of  that  office ;  and  this  defence  takus 
a  twofold  shape,  first  that  the  plaintiff  had  not  bevu 
properly  appointed  to  the  office,  and  secondly  that  if 
properly  appointed  he  had  been  lawfully  removed 
from  it.  The  first  branch  of  the  defence  has,  I  am  glad 
t08tky,  been  abandoned,  for  it  wou\d,  I  lVvu\\i,  W  mo&\. 


of  certain  irregularities  in  his  eondact  aa  an  offlocr, 
they  now  turned  round  and  were  allowed  to  say  thtt 
his  office  was  not  a  freehold  one  because  he  had  not 
been  properly  appointed.  Such  a  proceeding  would 
be  a  most  invidious  one.  We  have,  then,  simply  to 
consider  whether  the  plaintiff  baa  been  properly  or 
improperly  removed  from  the  office.  Now  it  appesn 
that  the  plaintiff,  Mr.  Osgood  being  registrar,  a  gen- 
tleman named  Aikman  was  chief  bailiff,  and  thst 
certain  disputes  arose  between  them  and  an  ill- 
feeling  sprang  up.  Mr.  Aikman  had  been  in  the 
habit  of  peiforming  certain  ministeiial  aOosi 
in  the  court;  he  now  objected  to  the  furths 
discharge  of  these  offices  upon  the  grtmnd  that  tbcr 
were  part  of  the  duties  of  the  registrar,  Bfr.  Osgooi 
The  learned  commissioner,  Mr.  Kerr,  thereupoo 
adopted  what  I  cannot  help  thinkipg  a  most  sin- 
gular course.  Instead  of  deciding  on  which  of  tte 
two  officers  it  was  incumbent  to  discharge  tte 
duties  in  question,  and,  if  that  officer  declined  to 
act  on  his  decision,  taking  the  sense  of  the  higher 
authorities  on  the  further  course  to  be  porsned,  he 
adopted  this  expedient :  he  directed  the  chief  bailiff 
to  dispense  with  further  attendance,  lesring  as  s 
substitute  a  subordinate  officer  who  waa  not  like^ 
to  refuse  to  discharge  the  duties  in  question.  Os 
receiving  this  direction  the  chief  bailiff  wiole  ss 
angry  letter,  and  in  that  letter,  by  way  of  ezcnsiaf 
himself  for  the  non-performance  of  the  dnties,  he 
not  only  insisted  that  they  were  no  part  of  hii 
proper  duties,  but  went  on  and  charged  Mr.  Osgood 
with  neglect,  not  occasional  simply  but  habitual  of 
his  duties  as  registrar  of  the  court  These  befai; 
the  charges  made  against  Bfr.  Osgood  on  the  oos 
hand,  and  bv  implication  against  Mr.  Aikman  oa 
the  other,  they  were  referr«i  to  a  atanding  con- 
mittec  of  the  council  to  take  into  consideratioe 
and  to  report  on  the  matter.  It  appears  thsl 
the  whole  proceedings  were  inquired  into  by  thst 
committee,  and  Mr.  Aikman  not  only  did  not 
withdraw  the  statements  previously  made  by  him 
impugning  the  official  conduct  of  Mr.  Osgood,  hot 
added  two  further  charges,  both  of  them  contained 
in  written  statements.  He  said,  **  I  will  prove  thst 
the  clerks  or  some  of  them,  who  sat  in  court  sad 
minuted  their  judgments,  took  the  judgments  down 
in  pencil,  and  that  afterwards  they  were  written  ia 
ink  by  the  registrar.  That  Mr.  Osgood  does  not 
attend  personally  to  the  correspondence  of  the 
court.  That  the  correspondence  relates  to  remit- 
tances of  money,  and  almost  to  all  other  mattoi 
coming  before  the  court."  Now,  the  committee 
finding  these  serious  charges  made,  reported  pnv 
visionally  to  the  Common  Council,  and  asked  for 
further  powers  to  investigate  the  charges,  having 
previously  given  notice  to  Bfr.  Osgood,  who  sent  sa 
elaborate  answer.  The  committee,  in  their  report, 
said,  "  We  have  heard  Mr.  Aikman  upon  the  0QRe> 
spondence,  and  have  also  examined  the  derks  is 
the  registrar's  department;  and,  as  the  letter  of 
Mr.  Aikman  embodies  certain  allegations  affeetinf 
the  registrar,  that  officer  baa  been  permitted  hy 
us  to  take  a  copy  of  the  correspondence,  and  hai 
subsequently  addressed  to  us  a  letter  in  rep^ 
thereto.  Upon  our  meeting  for  the  further  coa- 
sideration  of  the  reference  we  were  attended  hf 
Bfr.  Common  Serjeant,  and  having  been  advised 
by  that  officer  upon  the  important  questkas 
whidi  are  now  involved,  and  the  reference  ss  st 
present  made  to  us  by  the  court,  we  beg  ts 
report  that  whereas  it  appears  upon  the  inqaiiy 
instituted  on  the  subject  of  the  reference  thst  s 
serious  disagreement  has  arisen  between  the  itgis- 
trar  and  the  high  bailiff  of  the  SherilTs  Ooorl  ss  lo 
\l\«\t  rc«vicctive  duties  and  functions,  and  thai  sDe- 
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•erioatly  interfere  with  the  discharge  of  tlie  public 
buainesB  bj  thoae  officers,  we  recomnieDd  that  bhe 
authority  nf  the  court  be  giyen  for  ttiis  committee 
to  inyeetigate  the  aeyeral  allegations,  and  to  ri'port 
thereon  to  the  court."  The  power  asked  for  was 
giyen,  and  the  committee  met  and  t4)ok  evideiicc  for 
three  d^js,  evidence  being  given  by  lK)th  sides. 
There  were  then  before  them  three  distinct  charges 
made  by  Mr.  Aikmau  against  Mr.  Osgi>od-<l) 
that  Mr.  Osgood  did  not  give  personal  attendance ; 
(2)  that  he  allowed  his  duties  to  be  performed  by 
clerka,  who  made  the  minutes  in  pencil,  he  after- 
wards copying  them  in  ink  and  signing  them  :  and 
(8)  that  he  neglected  the  correspondence  of  the 
court,  though  it  related  to  money  orders  and  other 
matters  of  importance.  The  takmg  of  the  evidence 
occupied  three  entire  days,  during  which  a  further 
head  of  charge  developed  itself,  namely,  that  Mr. 
Osgood  had  substituted  a  seal  for  his  signature,  and 
by  this  means  allowed  the  clerks  to  put  his  signa- 
ture to  documents  which  he  ought  to  have  si'jned 
himself.  These  were  the  main  charges  inquired 
inta  Now  the  question,  is  whether  upon  our 
■eeing  that  the  evidence  adduced  before  the  com- 
mittee does  not  sustain  any  of  these  charges 
we  can  interpose  and  hold  that  the  amotion 
of  Mr.  Osgood  is  bad.  Mr.  Chc^mbers  has  made 
several  objections  to  the  proceedings,  and  has, 
above  all,  pressed  upon  us  the  consideration 
that  the  facts  were  insufficient  to  support  the  alle- 
gations made.  It  has  been  said  that  there  was  no 
specific  charge  before  the  common  council,  and  that 
there  must  be  one.  Now  I  cannot  altogether  a-ree 
in  that.  I  think  there  were  distincc  and  sp cific 
charges  made  against  Mr.  Osgood.  No  doubt  the 
charge  eventually  made  before  the  court  was  one  in 
general  terms  that  Mr.  Osgood  had  not  properly  dis- 
charged the  duties  of  his  office,  and  upon  that  the 
court  subsequently  came  to  their  resolution  that  rea- 
sonable cause  existed  for  the  removal  of  Mr.  Osirood 
from  his  office.  Mr.  Chambers  says  thore  was  no 
charge;  I  think  that  of  not  properly  discharging 
the  duties  of  his  office  was  a  sufficient  one.  But  X 
quite  agree  that  a  charge  of  that  vague  character 
would  not  be  what  justice  would  require.  If,  how- 
ever, we  are  satisfied,  that  Mr.  Osgood  was  made 
acquainted,  by  the  course  which  the  inquiry  took, 
with  the  particular  heads  of  accusation  on  which 
the  general  charge  was  founded,  that  is,  I  think, 
enough  ;  and  we  cannot  go  into  matters  connected 
with  the  procedure  of  the  court  if  the  court 
had  jurisdiction.  Now  had  it  jurisdiction?  On 
this  there  can  be  no  doubt.  The  Act  of  Parlia- 
ment is  express  in  its  terms,  and  the  argument 
that  the  power  to  remove  has  been  transferred  by 
the  County  Courts  Acts  to  the  Lord  Chancellor 
cannot  be  supported  for  a  moment.  The  County 
Courts  Acts  no  doubt  give  the  Lord  Chancellor 
power  to  remove,  for  snflicient  cause,  officers  in  the 
position  of  Mr.  Osgood  ;  but  the  Sherifif*s  Court  of 
the  city  of  London  is  not  a  county  court  within  the 
operation  of  those  Acts  in  this  respect.  Those  Acts 
have  enlarged  the  jurisdiction  of  the  court,  but  they 
do  not  alter  its  constitution ;  and  officers  appointed 
bj  the  corporation  are  still  removable  by  them.  The 
removal  must  be  for  such  reasonable  cause  as  to  the 
corporation  shall  seem  fit.  Mr.  Mellish  says  that* 
this  gives  the  corpcnation  an  unqualified  rip  lit  of 
vemoval  so  long  as  it  is  exercised  bondjide.  That  is  a 
point  which  I  do  not  think  it  is  necessary  to  decide 
Li  the  present  case.  I  will  assume,  for  present  pur- 
poeesy  that  their  power  is  to  remove,  in  general 
termai  for  leasonaole  cause,  and  that  in  order  to 
warrant  the  ezerdse  of  theur  jurisdiction  the  cause 
must  be  such  as  this  court  would  hold  reasonable 
I  have  drawn  attention  to  the  different  charges 
praent  to  the  minda  of  Ute  committee  and  the 
^'—  Mad  I  think  itinpomble  to  doubt  that  if 


these  charges  were  made  out  there  was  reasonable 
cause  for  the  dismissal  of  Mr.  Osgood.  If  he 
failed  habitually  to  attend  his  office,  I  think 
that  in  itself  would  be  sufficient.  If  he  delegated  to 
clerks  the  dutie<s  which  he  himself  should  have  per- 
formed, that  again  would  be  sufficient  ground  for 
dismissal  j  and  that,  in  truth,  was  the  main  charge 
against  huu.  If  tlie  accusation  rested  merely  on 
the  charge  of  having  substituted  a  seal  for  his 
signature,  a  gprave  question  would  arise  whether, 
looking  at  the  proceeding  of  other  courts,  that 
could  be  considered  an  irregularity.  Assuming, 
therefore,  that  if  these  charges  were  made  out  there 
would  be  sufficient  ground  for  saying  that  there 
was  reasonable  cause  of  removal,  the  next  question 
we  have  to  ask  is  whether  evidence  was  offered  to 
sustain  these  charges.  Now  I  have  looked  carefully 
through  the  evidence,  and  I  cannot  say  that  there 
was  not  evidence  sufficient  to  call  on  Mr.  Osgood  for 
an  answer  to  the  charge  of  having  neglected  his 
duties.  Mr.  Aikman  called  certain  of  the  clerks 
who  were  said  to  have  discharged  the  duties  of 
Mr.  Osgood,  and  they  said  that  upon  various  occa- 
sions they  were  called  on  by  him  to  make  notes  and 
minutes,  which  were  afterwards  signed  by  him  ;  so 
that  prima  facie  there  was  evidence  to  implicate 
Mr.  Osgood  in  the  charge  of  not  having  attended 
to  his  duties.  But,  as  far  as  I  can) judge,  Mr. 
Osgood  gave  a  complete  answer  to  the  accusations 
thus  made  against  him.  With  regard  to  the  charge 
of  absenting  himself,  he  showed  that  he  was  some- 
times absent  from  illness ;  and  when  late  on  other 
occasions,  that  he  had  given  reasons  satisfactory  to 
the  mind  of  the  judge.  It  also  appears  that  years 
ago,  in  the  time  of  another  judge  of  the  Sheriffs' 
C^urt,  who  was  in  the  habit  of  sitting  to  a  very  late 
hour  in  the  evening,  Mr.  Osgood  had  asked  his 
derk  to  take  his  place ;  possibly  that  was  an  irrregu- 
larity ;  and  if  the  judge  had  said  that  he  expected 
Mr.  Osgood  himself  to  remain  to  discharge  his 
duties  he  would  have  been  bound  to  obe^.  But  the 
jiiilgi.'  tiid  not  insist  on  Mr.  Osgood's  doing  so ;  and 
we  have  the  positive  statement  of  the  present  judge, 
Mr.  Commissioner  Kerr,  that  he  had  no  cause  of  com- 
plaint against  Mr.  Osgood.  Here  tliere  was  a  con- 
flict of  evidence.  It  may  be  that  if  the  determina- 
cioii  of  the  council  on  this  evidence  had  been  the 
verdict  of  a  jury  it  could  not  have  stood ;  and  if  I  had 
tried  the  qusstion  with  a  jury,  I  should  report  to  the 
court  that  Hie  verdict  ought  not  to  stand.  But  this 
i^  not  the  case  of  the  verdict  of  a  jury.  There  being 
evidence,  the  jurisdiction  of  the  Court  of  Common 
Council  attached;  and  that  having  once  attached 
we  cannot  interfere  on  the  ground  that  their  decision 
was  not  one  in  which  we  could  have  joined,  or  one 
of  which  even  now  we  can  approve.  That  is  now 
settled  law  which  we  cannot  disturb.  It  was  settled 
in  Mr.  Ramsay*s  case  that  there  must  be  a  specific 
charge — not  necessarily  in  writing — of  something 
which  will  fall  under  the  category  of  **  reasonable 
cause"  for  removal — something  which  the  party 
sought  to  be  removed  may  have  an  opportunity  of 
hearing  and  knowing,  in  order  that  he  may  prepare 
his  defence  to  it.  But  when  all  the  essentials  of 
justice  have  been  performed,  and  the  question  then 
comes  to  be  whether  the  evidence,  according  to  its 
weight,  makes  out  the  case  or  not,  that  is  a  question 
solely  for  the  tribunal  which  has  jurisdiction— in 
the  present  case,  for  the  Court  of  Common  CoundL 
They,  in  my  opinion,  were  the  judges  of  the  fact. 
The  preliminary  objections  urged  on  behalf  of  the 
plaintiff  seem  to  me  to  fall  to  the  ground.  Whether 
all  the  members  ot  the  committee  appointed  to 
examine  the  evidence,  were  present  at  the  same 
time  is  not  material.  TIvq'j  tss^stVft^  >5a»x  vsv  ^^'i&x 
opimou  there  bsA  uoX.  \jww3l  %  \iTOk\i«  ^^»*^^=*^^v^\ 
bis  duties  on  \i»  'CKtX.  q1  ^t.  ^^^jskA, j«A.  ^^^J' 
thero  waa  T«MOMXAft  ewMft  lot  x«B^^^  ^ 
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true  that  the  Court  of  Common  Council  did  not 
themselves  hear  the  evidence,  but  that  arose  from 
the  circumstances  of  the  case.  Where  there  is  a 
tribunal  of  some  240  persona,  you  cannot  expect 
them  to  sit  down  altogether  whilst  a  long  inquiry  of 
several  days  goes  on.  But  the  facts  of  the  case 
must  be  submitted  in  some  way  to  those  who  have 
to  decide  it ;  and  the  evidence  having  been  printed 
and  circulated  amongst  all  the  members  of  the 
council,  we  must  take  it,  I  think,  that  gentleman 
did  not  come  to  the  council  to  discharge  so  impor- 
tant a  function  as  that  of  determining  on  the  dis- 
missal from  his  office  of  a  gentleman  like  Mr. 
Osgood,  without  having  examined  that  evidence  so 
submitted  to  them.  There  was  a  specific  matter 
of  complaint  before  the  council ;  the  committee  had 
reported  that  Mr.  Osgood  had  not  duly  performed 
his  duties ;  notice  is  given  to  Mr.  Osgood  to  attend ; 
Mr.  Osgood  does  attend,  and  does  not  ask  to  have 
the  evidence  taken  in  any  other  manner  or  form, 
but  only  asks  to  be  represented  by  counsel ;  counsel 
attends  on  his  behalf  and  is  heard,  and  the  learned 
counsel  would,  I  think,  have  been  justified  in  enter- 
taining a  confident  expectation  that  on  the  evidence 
as  it  stood,  his  client  must  have  been  acquitted  of  the 
charge  made  against  him.  But  notwithstanding  this 
consideration  the  Court  of  Common  Council  having 
undoubted  jurisdiction,  and  having  before  them  the 
report  of  the  committee  appointed  to  investigate  the 
evidence,  came  to  a  decision  adverse  to  Mr.  Osgood ; 
and  while  I  deeply  deplore  that  decision,  I  cannot 
see  that  there  is  any  ground  for  the  intervention  of 
this  court  The  rule  has  been  established  by 
numerous  cases  which  I  think  sound,  that  where 
there  is  some  evidence,  and  the  sole  question  which 
presents  itself  is,  not  whether  those  things  which  are 
of  the  essence  of  justice  have  been  observed,  but 
whether  there  is  not  some  substantial  error  in  the 
judgment  pronounced  on  the  evidence,  this  court 
will  not  interfere.  I  wish  we  could  interfere  in  the 
present  case ;  but  it  is  not  because  we  may  wish  to 
interfere  on  the  part  of  Mr.  Osgood  that  we  ought 
to  depart  from  those  rules  and  principles  which 
have  been  laid  down  by  the  judges  who  havt  gone 
before  us  and  by  ourselves  also. 

Lush,  J. — I  am  of  the  same  opinion.  By  the 
Stat.  15  Vict.  c.  Ixxvii.,  the  power  of  removing  the 
registrar  of  the  Sheriffs'  Court  of  the  City  of  Lon- 
don is  vested  in  the  corporation,  and  no  subsequent 
Act  has  taken  it  from  them.  That  being  so,  all  we 
have  to  do  is  to  see  whether,  in  the  exercise  of  thut 
power,  they  have  acted  in  accordance  with  those 
rules  which  have  been  established  in  the  interests  of 
justice,  for  the  guidance  of  persons  having  such  a 
power  as  this.  Now,  by  the  11th  section  of  the  Act 
they  are  authorised  to  remove  the  chief  clerk  or 
registrar,  as  he  is  now  called,  **  in  c&im  of  the  in- 
ability or  misbehaviour  of  the  clerk  for  tlie  time 
being  of  the  court,  or  for  any  other  cause  which  mat/ 
appear  reasonable  to  the  mayor,  aldermen,  or  com- 
mons.** It  is  not  necessary,  in  this  case,  to  determine 
whether  any  cause,  however  unreasonable  in  itself, 
would  be  sufficient,  or  whether  there  must  not  be 
such  a  cause  as  by  ordinary  persons  would  be  con- 
sidered reasonable.  In  the  view,  at  least,  which  I  take 
of  the  case,  it  is  not  necessary  to  determine  that  point: 
because  I  think  that  the  charges  which  Mr.  Osgood 
was  called  on  to  answer  were  such  as,  if  established, 
would  have  constituted  a  reasonable  ground  of  re- 
moval, and  how  they  originated  I  do  not  consider 
matenaL  It  is  not  enough  that  the  charges  were 
made,  and  that  an  opportunity  was  given  to  Mr.  Os- 
good of  answering  them.  But  there  was  also  evi- 
dence given  which,  in  one  view  that  might  be  taken 
of  it,  might  be  considered  sufficient  to  establish  the 
cbMJ^eB,  tad  we  have  no  juilBdictiQii  to  interfere 


as  to  the  value  of  the  evidence  broaght  before 
them.  That  is  a  matter  entirely  for  them. 
As,  then,  they  have  acted  in  aocordance  with  ths 
general  rules  established,  and  aa  definite  chargn 
were  made  and  examined  into,  and  Mr.  Osgood  was 
heard  in  bis  defence,  I  have  come  to  the  same  con- 
clusion as  the  Lord  Chief  Justice  that  we  cannot 
interfere  with  the  jurisdiction  exerdted  by  the 
Common  CounciL  But  I  cannot  refrain  from  say- 
ing that  I  also  have  come  to  the  concloiion  with  i 
feeling  of  regret,  for  I  think  that  a  very  hanh 
measure  of  justice  has  been  dealt  oat  to  Mr.  Osgood 
for  his  omissions  and  irregularities.  Some  of  them 
occurred  a  considerable  time  before,  and  were  such 
as  never  at  any  time  evoked  a  complaint  from  the 
judge  or  any  suitor,  and  were  only  broaght  fonrtid 
by  Mr.  Aikman  when  he  got  into  a  dispate  with  the 
judge  about  certain  ministerial  acts  which  he  wu 
called  on  to.  perform.  I  cannot  help  thinking  that 
neither  this  court  nor  any  other  jadicial  tribonil 
would  have  so  dealt  with  any  of  its  oflSoen,  sod 
that  the  Court  of  Common  Council  might  have 
satisfactorily  disposed  of  the  matter  by  admoniih- 
ing  Mr.  Osgood  for  whatever  irregularities  he  hsd 
been  guilty  of  before,  and  enjoining  him  to  perfona 
his  duties  strictly  for  the  future. 

Hates,  J.,  concurred. 

Attorneys  for  the  plaintiff :  AMetf  and  Eark^ 

Attorneys  for  the  defendant :  T.  •/!  Ndmm,  Qtr 
solicitor. 
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fi^ported  \xs  Hsxet  Psat,  Esq.,  Ban!lst«r-afe.l4iv. 

Jan.  21  a/id  22,  and  Feb.  10,  1869. 
Dayiss  v. 


Right  of  way — Notice —  Way  of  necessit 
Apparent  easenwut. 

S.  bought  the  lease  of  an  unfinished  house,  wukr^ 
of  which  was  an  archway^  over  which  were  wnUm 
the  words  '*  Erskine  Mews"  In  the  deed  of  asii^ 
ment  to  S.  there  weu  no  reservation  of  a  rig^  o/wtf 
through  the  archway.  At  the  time  when  S.  boi^  m 
house,  there  urns  other  means  of  acceas  to  the  wmes  sf 
the  back^  across  what  was  men  an  open  Jidd,  wiiA 
had  since  been  built  upon : 

Beldt  that  the  easement  was  apparent,  and  thai  &  hd 

koi 


notice  of  it  when  he  took  the 

Injunction  to  restrain  S.  from  dosing  yp  the  ardues^ 
made  perpetual. 

This  suit  was  instituted  to  compel  the  defendaatr 
who  is  the  tenant  and  occupier  of  No.  2,  Ecskine- 
road,  Ilampstead  (the  lease  of  which  was  assigosd 
to  him  by  persons  who  held  ander  a  boilding  ksK 
grantetl  by  Eton  College  in  1866),  to  give  tte 
plaintiff  access  to  certain  stables  in  Krsldne  Mevi^ 
through  an  archway  over  which  part  of  the  defti- 
dant*s  house  stands.  In  theideed  of  assignment  to 
the  defendant  there  was  no  reserration  of  any  rigtt 
of  way  through  the  archway,  but  Uie  plans  sooofd- 
ing  to  which  the  original  lease  was  granted^  ooa- 
tained  a  mews  in  the  centre  of  the  fuot  at  gtoad 
and  the  plan  drawn  on  the  margin  of  the  origiiisl 
lease,  showed,  as  an  entrance  to  the  mews,  a  spaoe 
marked  "  gateway  "  on  that  part  of  the  plot  whoe 
No.  2  was  afterwards  bmlt.  At  the  time  of  the 
assignment  to  the  defendant  the  shell  <d  the  boait 
was  built,  including  the  archway  in  qaestkin,  sod 
the  mews  were  partly  constracted.  The  plaintiff 
for  some  time  entered  the  mews  at  the  back|  wanm 
what  was  then  an  open  field,  which  had  ainoe  bsfli 
built  upon,  thus  dosing  op  idl  othBr  bmhmoC 
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defendant  had  lately  boarded  up,  and  intended  (it 
waa  allesred)  to  convert  into  a  shop,  insiiting  that 
he  bad  a  right  to  do  so,  as  the  deed  of  assignment 
to  him  contained  no  reservation  of  a  right  of  way 
through  the  archway. 

Graham  Boatings,  for  'the  plaintiff,  argued  that 
the  right  of  way  was  reserved  by  implication,  that 
it  waa  an  apparent  easement,  and  that  the  defendant 
had  full  notice  of  the  existence  of  the  easement. 
He  cited 

Dannr,  Spwrrier,  7  Yea.  235; 
Si^ld  V.  Brown,  9  L.  T.  Bep.  N.  S.  192, 267; 

^  L.  J.  249,  Ch. ; 
MoreUmd  v.  Cook,  18  L.  T.  Bep.  N.  S.  496 ;  L.  Bep. 

6Eq.252; 
Pyer  v.  Carter,  1  H.  &  N.  916. 

Southgate,  Q.  C.  and  Wickens,  for  the  defendant, 
migued  that  aa  at  the  date  of  the  deed  of  assignment 
tfaefe  was  other  means  of  access  to  the  mews,  the 
paaaage  through  the  archway  was  not  a  way  ex 
meeesntats,  and  that  therefore  the  plaintiff  could  not 
have  the  relief  claimed.    They  cited 

Ewart  V,  Cochrane,  7  Jnr.  N.  S.  925 ; 

Dodd  V.  Bwrchelh  1  H.  A  C.  113 ; 

WorthingUm  v.  Qimeon,  2  £.  A  E.  613 ; 

Plant  V.  James,  5  B.  A  A.  791 ; 

Thompson  v.  Waterlow,  18  L.  T.  Bep.  N.  S.  545; 
L.  Bep.  6  Eq.  36 ; 

Langley  v.  Hammond,  18  L.  T.  Bep.  N.  S.  858 ; 
L.  Bep.  3  Ex.  161; 

Gale  on  Easements,  p.  81. 

Graham  Hastings  was  heard  in  reply. 

Feb,  10^ — Lord  BoMiLLT.—This  suit  was  insti- 
tuted to  compel  the  defendant  to  give  the  plaintiff 
access  to  Erskine  Mews  under  an  archway  ovw 
which  part  of  defendant's  house  stands.  [Having 
stated  the  facts  of  the  case,  his  Lordship  proceeded.] 
The  question  is,  whether  the  defendant  has  a  right 
to  ahut  up  the  archway,  and  to  intercept  all  access 
to  Erskine  Mews  through  this  passage.  This  depends 
upon  whether  this  easement  is  reserved  by  implica- 
tion on  the  assignment  of  the  house  to  the  defendant ; 
and  this  depends  upon  whether  the  easement  is  ap- 
parent and  if  also  a  way  of  necessity.  That  this  is 
the  Uw  is,  I  think,  settled  by  a  great  number  of 
cases,  which  were  cited  to  me  in  tiie  course  of  the 
argument,  and  to  which  it  is  unnecessary  further 
to  refer.  Whether  this  was  so  or  not  in  the  present 
eaae,  and  how  the  defendant  is  affected,  depends  on 
the  evidence  showing  the  state  of  the  property,  and 
the  notice  which  the  defendant  had  when  he  bought 
the  house.  The  state  and  condition  of  the  property 
waa  this :  In  Erskine-road  the  houses  were  built, 
and  the  passage  under  the  house  No.  2  was  made, 
leading  to  the  spot  where  the  mews  were  begun ; 
the  bmldings  on  the  left  side  of  the  mews  looking 
fRMD  the  archwav  were  begun,  those  on  the  right 
aide  were  not.  Some  of  uie  houses  in  Aungier- 
road,  running  at  right  angles  from  Erskine-road, 
were  bc^n,  but  there  was  complete  access  to  the 
mews  across  the  fields  from  Aungier-road,  and  in 
truth  lime,  bricks,  and  other  bmlding  materials 
were  constantly  carted  over  the  fields.  In  this  state 
of  things  it  is  contended  that,  to  argue  that  this 
way  Uuough  the  archway  was  a  way  of  necessity, 
ia  absurd,  as  other  means  of  access  could  be  and 
were  us^  But,  notwithstanding  the  apparent 
plauaibility  of  this  argument,  I  am  of  opinion  that 
thia  ia  and  was  a  way  of  necessity,  that  it  was  appa- 
rent that  it  was,  that  the  defendant  had  notice  that 
it  waa,  and  that  it  is  not  now  in  his  power  to  dis- 
pute that  it  was.  In  the  first  place,  he  saw  dia- 
tinctly  the  archway ;  he  bought  the  house  subject 
to  the  aichwaj.  For  what  purpose  did  he  suppose 
that  the  arobwaj  waa  made,  unless  as  a  mode  of 
I?  H0  eonleiida  that  he  caa  bnild  ap  the  arch- 


way and  throw  it  into  his  house ;  but  it  is  obvious 
that,  without  the  consent  of  the  landlords,  even  if 
all  other  rights  be  disregarded,  this  could  not  be 
done.  He  could  hardly  believe  that  the  archway 
was  meant  as  an  ornament  without  use  to  any  one. 
The  foot-pavement  was  interrupted,  the  curb-stone 
was  rounded  off  on  each  side,  and  the  entrance 
paved,  as  is  usual  in  entrances  into  mews.  The 
mews  themselves  were  then  in  course  of  erection, 
and  one  side  had  been,  if  not  completely,  at  least 
sufficiently,  erected  to  show  the  scope  and  plan  of  it» 
and  the  words  *'  Erskine  Mews  '*  were  written  over 
the  archway.  In  my  opinion,  if  he  claimed  or  in- 
tended to  claim  the  right  of  stopping  this  passage, 
he  was  set  on  inquiry  as  to  the  mode  in  whidi  under 
Uie  lease  from  the  college,  the  lessees  were  bound  to 
perform,  or  were  about  to  perform,  the  building  con- 
tract they  had  entered  into.  The  slightest  inspec- 
tion of  the  plan  would  have  shown  him  that  the  way 
under  the  archway  was  to  be  the  only  way  to  the 
mews  when  the  design  was  completed.  Does  the 
defendant  do  anything  ?  Nothing  at  all.  He  sees 
the  houses  in  Aungier-road  gradually  rising;  he 
sees  the  other  side  of  the  mews  erected ;  he  sees  the 
access  at  the  extremity  cut  off  by  a  wall — it  is  not 
pretended  that  the  plan  was  altered  to  injure  or 
exclude  him ;  and  when  all  this  is  done  he  says 
"  This  way  may  be  a  way  of  necessity  now,  but  lill 
the  buildings  and  houses  were  completed  it  was  not. 
Tou  might  have  driven  across  the  fields,  and  there- 
fore I  had  no  notice."  I  think  that  this  is  not  lan- 
guage which  a  court  of  equity  will  allow  a  defendant 
situated  in  the  position  of  the  defendant  to  use.  I 
agree  with  the  observations  of  counsel  that  the  case 
of  Dann  v.  Sptarier  (jsupra),  and  other  cases  of  that 
class,  do  not  apply.  A  man  cannot  take  an  assign  • 
ment  of  the  lease  of  a  house  having  an  archway  and 
road  under  it  leading  to  a  mews,  with  the  nameof  that 
mews  written  over  the  archway  and  abstain  from 
looking  at  the  plan  by  which  the  adjoining  ground 
is  laid  out  and  intended  to  be  built  upon ;  he  cannot 
stand  quiet  and  see  it  gradually  become  covered 
with  houses,  so  that  every  access  or  means  of  com- 
munication with  the  mews  is  shut  out  except  thia 
one,  which  has  always  been,  and  was  intended  to  be, 
and  is  a  means  of  access,  and  then  say  this  ease- 
ment was  not  reserved,  although  there  was  an  arch- 
way and  a  road  under  it,  and  words  indicating  the 
mews  written  upon  it.  He  cannot  say  **  I  did  not 
understand  that  it  was  intended  to  use  this  mode 
of  access,  and  still  less  did  I  understand  that  yon 
intended  to  dose  all  other  means  of  access,  and 
claim  this  as  the  only  existing  one."  This  is  a 
case  in  which  the  slightest  inquiry,  or  the  most 
casual  observation,  would  have  shown  the  defendant 
what  waH  intended,  if  indeed  he  did  not  know  all 
along,  as  I  believe  he  did.  It  is  quite  settled  that  it 
is  immaterial  whether  the  dominant  tenement  or  the 
servient  tenement  is  conveyed  first;  and,  in  my 
opinion,  when  a  man  buys  a  house  in  a  street  or  road 
with  an  archway  occupying  the  position  of  13ft.  of 
the  ground  floor,  with  a  paved  road  under  it,  and 
interrupted  foot  pavement  on  each  side,  being  all 
marks  of  a  road  for  vehicles,  with  the  words 
'*  mews  *'  of  any  name  written  over  the  archway, 
he  is  put  on  inquiry  as  to  what  other  means  of 
access  there  are  to  this  mews ;  and  if  the  whole 
space  behind  is  vacant  and  unbuilt  upon  he  is  put 
on  inquiry  to  ascertain  whether  the  plan  for  laying 
out  the  ground  will  g^ve  any  other  means  of  acccsa 
to  this  mews,  except  through  and  under  the  arch- 
way. I  am  of  opinion  that  the  injunction  against 
the  defendant  in  the  terms  of  the  first  paragraph  of 
the  prayer  of  the  bill  must  be  made  perpetuiU,  and 
that  the  costs  must  follow  the  event. 

Solicitor  for  the  plaintiff,  G.  F.  Mant. 

SoUciton   for  ua  dAtsDAaaoX^  UtidaBnoMiaL    vbjS. 


478 


MAGISmAtfiB'  OABBB. 


99 


V.C  M.] 


ATTOBNST-GEMBkAL  V.   EABL  OF  LoNSDALK. 


[v.aiL 


V.O.  MALIKB'  COURT. 

Beported  bj  G.  T.  Edwards,  Eoq.,  BarriBter-at-Ln^. 

May  27,  JuiM  6,  8,  9,  10,  11,  and\2,  and  Dec,  22,  18C8. 

Attoricbt-Gbiiekal  v.  Earl  of  Lokbdalb. 

Riparian  praprietofrs — Tidal  river — Grantee  of  the 
Crown — Practice — Information — Public  and  par^ 
ticular  injury, 

M.  and  It,  were  opposite  riparian  proprietorw  on  M« 
banks  of  a  tidal  river,  Z.,  being  a  grantee  of  the 
Crown,  from  time  to  time  erected  works  in  the  term  of 
bulwarks  and  jetties,  which  Af,,  after  the  lapse  of 
some  yearsy  discovered,  as  he  alleged,  were  forcing  the 
water  upon  his  bank,  whereby  six  or  seven  acres  were 
washed  away,  and  the  stream  altered  and  the  novt- 
gation  inmeaed  After  repeated  ineffectual  remon' 
stranees  M,  filed  a  hill,  subsequently  turned  into  an 
information,  to  restrain  such  erKtion,  and  claiming 
relief  on  public  and  particular  grounds,  L,  insistea 
that  there  was  no  such  injury  as  alleaed ;  that  he  also 
had  lost  land  by  washing  away,  and  that  his  works  were 
simply  protective ;  he  also  contended  that  the  ordinary 
rule  as  to  riparian  proprietors  did  not  apply  to  a  tidal 
river  nor  to  a  grantee  of  the  Crown,  and  also  that 
there  was  no  navigation  on  the  river : 

Held,  that,  although  on  the  evidence  the  plaintiff 
did  not  prove  material  damage,  he  did  prove  inter* 
ference  with  the  stream  and  navigation.  That 
this  being  a  tidal  river,  the  same  rules  applied 
as  in  the  case  of  a  non-tidal  one,  and  it  being  a 
public  highway,  the  plaintiff  had  a  right,  on  public 
and  private  grounds,  to  relief. 

Decree  with  costs. 

This  case  originally  came  on  upon  bill,  but 
nibseqaently  was  turned  into  an  infonnation,  and 
was  ultimately  heard  upon  such  information  and 
amended  bill.  The  relator  was  George  Gill 
Mounsey,  and  the  defendant  the  Right  Hon. 
'William  Earl  of  Lonsdale.  The  information  and 
amended  bill  stato«1  that  the  plaintiff  was  seised  in 
fee  of  a  freehold  estate  called  Rockcliffe  demesne 
in  Cumberland,  a  portion  of  which  consisted  of  a 
marsh,  or  spierd,  adjoining  the  rircr  Eden,  consist- 
ing of  a  lai^  tract  of  nninclosed  marsli  land,  on  the 
north  bank  of  the  river,  and  extremely  valuable  for 
grazing. 

The  defendant  was  the  owner  of  an  estate  called 
New  Sandsfleld,  in  the  parish  of  Beamont,  on  the 
south  bank  of  the  river,  exactly  oj^posite  the  plain- 
tiff*s  marsh.  The  estate  extended  nearly  half  a 
mile  to  the  east,  and  was  purchased,  in  1811,  by  the 
defendant's  father,  who  died  in  1844,  and  the  estate 
tb^n  became  the  property  of  the  defendant.  The 
river  flowed  in  a  westerly  direction,  and  fell  into 
the  Solway  Firth,  about  six  miles  below.  The 
village  of  Rockcliffe  was  a  mile  and  a  half  higher 
up  the  river,  which  was  a  public  navigable  tidal 
stream  for  some  distance  above  Rockcliffe,  and  until 
the  year  1828  New  Sandsfleld  was  the  port  of  the 
city  of  Carlisle,  and  was  made  a  public  harbour  in 
1769,  and  in  the  same  year  a  public  port  was 
assigned  to  Rockcliffe,  which  was  still  existing  for 
local  traffic.  The  Solway  Firth,  receiving  the  waters 
of  the  rivers  Eden  and  Esk,  consisted,  at  low  water, 
of  a  broad  stretch  of  almost  level  sand  three  miles 
wide,  and  the  plaintiff  alleged  that  when  the  tide 
rose  the  water  swept  over  this  expanse  with  great 
rapidity,  and,  when  westerly  winds  were  prevalent, 
which  was  often  the  case  in  this  locality,  the  tide 
rushed  across  the  sands  as  fast  as  a  swift  horse 
could  gallop,  the  advancing  flood  forming  a  wall  of 
wnter  3ft.  or  4ft.  high,  called,  in  the  lang^iage  of 
the  district,  a  **  bore."  The  mouth  of  the  Eden,  facing 
wmt  by  Math- weit,  wu  not  protected  igainci  the  tea 
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rivers;  and  the  fall  being  slight,  ftod  the  volume 
insignificant  for  some  miles  up  from  the  Firth, 
compared  with  that  of  the  tidal  waters,  the  latter 
enter  the  Ivuin  nf  the  river  alm'ist  ancbenked,  and 
swept  past  New  Sandsfleld  with  an  immense  volumi^ 
especially  in  westerly  winds,  and  great  force. 
Formerly,  the  plaintiff  further  alleged,  owing  to 
the  great  tidal  waterway,  and  the  absence  of  ob- 
structions, the  tides  did  not  damage  the  north  shore, 
but  the  works  erected  by  the  defendant  from  time 
to  time,  and  also  by  his  father,  on  the  south  shore, 
had  caused  such  obstractions  to  the  flow  of  the  tides, 
and  so  contracted  the  bed  of  the  river  that  almost 
the  entire  force  of  the  tides  had  been  graduallj 
thrown  from  the  defendant's  upon  the  plaintiflTi 
land.  The  plaintiff  also,  by  amendment,  alleged 
that  the  river  Eden  was  subject  to  frequent  and 
periodical  floods,  caused  by  ndna  in  the  moirotaioi 
of  Cumberland  and  Westmoreland,  on  which  thi 
river  had  its  risew  On  these  oocaaiooa  the  river 
forms  a  broad  deep  stream  of  250  yards  widi^ 
whereas  a  small  portion  only  was  aabmerged  hj  the 
ordinary  freshwater  of  the  river,  and  daring  the 
greater  part  of  every  fortnight  the  level  avenged 
7ft.  or  8ft.  above  the  low-water  mark,  not  nnfie- 
quently  rising  to  a  level  with  the  marah,  which  wis 
9ft.  above  the  low-water  leveL  The  plaintiff  alio 
alleged  that  prior  to  tlie  defendant's  works  and 
jetties  the  river  flowed  in  a  straight  sonth-westerij 
reach  f^  a  point  200yds.  above  New  Saudafldd.  wha 
it  turned  rorth-west,  and  then  bore  away  towards 
the  concave  bank.  The  deep  water  channel  floved 
towards  the  south  shore,  where  wharves  and  ware- 
houses were  erected  close  to  the  water's  edge.  Some 
of  these  still  remained,  but  they  were,  as  the  plaintiff 
alleged,  50yd8.  or  6(iyds.  from  the  preitent  edge. 
Until  1828  Jiuch  shipping  was  moored  in  deep  water 
closv  to  such  warehouses,  thereby  adding  to  tiw 
value  of  the  New  Sandsfleld  estate,  which  depended, 
to  some  extent,  onthep^ts  derived  from  tliepoit 
In  1 H23,  a  canid  was  opened  from  Carlisle  to  Bow- 
nes9,  at  the  mouth  of  the  Solway  Firth,  and  the 
tnu}^  of  the  ports  of  New  Sandsfleld  and  Rockcliffe 
declined,  bnt  in  1854  this  waa  drained  off  and 
formed  into  a  railway. 

The  plaintiff  then  alleged  that  the  wharves  and 
warehouses  having  fallen  into  decay,  it  became 
necessary,  for  the  interest  of  the  owners  of  the  New 
Sandsfleld  estete,  that  the  deep  water  channel  shooU 
no  longer  flow  in  its  accustomed  course  close  to  the 
south  bank,  but  should  be  diverted  to  the  north; 
and  the  defendant's  father  formed  a  scheme  for  the 
improvement  of  his  estate  by  extending  and  enlarge 
ing  by  alluvial  deposit  the  strip  of  marsh  fnmtage, 
then  very  narrow  on  the  bank  of  the  river,  and  is 
proHt'Cution  thereof  constructed,  about  550ydB.  east 
of  Now  Sandsfleld,  a  long  solid  weir  into  the  bed  d 
the  river  almost  at  right  angles,  and  sloping  dovs 
to  the  water  leveL  The  plaintiff  Uien  alleged  thai 
the  effect  was  to  accumulate  a  large  beach  or  bed  of 
sand,  which,  gradually  rising  to  the  level  of  the 
marsh  frontage,  in  1829  had  formed  a  consider- 
able encroachment  on  the  bed  of  the  river.  la 
that  year,  as  the  plaintiff  alleged,  in  further  pro- 
secution of  such  scheme,  the  defendant's  father 
erected  another  solid  jetty  400yds.  east  nf  New 
Sandsfleld,  also  at  nearly  right  angloi  to  the  rivei^ 
course. 

This  caused  a  fresh  deposit  in  continuation  of  the 
former;  and  in  1886  he  erected  another  from  the 
extremity  of  the  east  jetty  to  a  length  altogether  of 
112  yards,  and  in  1889  there  had  been  a  farther 
depoHit  of  alluvium  around  each  jetty.  He  then 
erected  two  others  with  like  effects.  By  th(« 
means  the  plaintiff  alleged  that  in  1848  six  or 
seven  acres  of  land  had  been  added  to  the  wnw 
Suidsfield  estate,  and  oomnletelj  allwad  the 
XloRBRK  \Miil  ^  Mu&  tUat^  and  tte  • 
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•tood  out  with  A  line  of  solid  manh  land,  offer- 
ing a  icrioas  obfltruction  to  the  original  flow  of  the 
water,  causing  it  to  rebound  on  the  opposite  shore. 
The  conseqrence  was  that  the  plaintiff's  land,  con- 
iisting  of  boft  rich  soil,  was  eaten  away,  and  the 
water  flowed  over  what  had  heretofore  been 
dry  land,  including  a  portion  of  the  plaintiff^s 
marsh  or  spierd.  So  gradual,  howerer,  had  been 
this  operation  that  untfi  1848  the  plaintiff's  atten- 
tion was  rot  called  to  it;  but  in  that  year  the 
plaintiff'^  attention  wa^  drawn  to  the  proceedings  of 
the  defe  idant  in  further  prosecution  of  the  scheme 
eommeiiced  by  his  father,  and  that  ho  was  erecting 
two  more  solid  bulwarks,  extending  the  former 
aiem  26yds.  and  29yds.  respectiTcly.  Upon  this 
the  plaintiff  inspected  the  northern  shore,  a*^d 
became  aware  that  it  was  (.onsiderably  washed 
mway,  and,  being  rpprehen  live  of  further  irreparable 
damage,  he  applied  to  the  defendant  and  his  agents, 
insisting  upon  his  desisting  from  the  works.  To 
this  he  reoeived  no  reply ;  but  the  defendant  desisted 
from  the  work,  which  had  ever  since  remained 
vnflnished,  but  fonred  a  serious  obstruction  to  the 
flow  of  the  tidal  or  flood  water. 

Tne  plaintiff  then  caused  a  plan  to  be  made, 
whereby,  as  he  alleged,  the  acquisition  of  six  acres 
by  the  defendant  appeared.  The  plaintiff  then 
farther  cuaiged  the  effect  of  the  defendant's  works, 
and  that  aboTe  six  acres  of  his  marsh  had  been 
wathed  away  since  1836,  immediately  opposite  the 
eastern  jetty,  a  process  of  loss  still  going  on  by 
means  of  the  jetties.  In  Sept.  1864  the  {daintiff 
was  informed  that  the  defendant  was  again  com- 
mencing the  erection  of  works  similar  to  the  former 
ones,  and  going  to  the  spot  he  found  workmen 
engsiged  in  pile-driring,  opposite  the  damaged  port 
of  his  marsh,  m  a  continuation  of  the  old  weir, 
irtdch  Wijg  imbedded  in  soil,  and  was  informed  that 
m  new  bolid  bulwark  was  to  be  carried  100yds. 
froji  the  green  ground,  and  was  re?7rred  to  Mr. 
Coart  of  CcMsle,  who  subwequently  told  him  that 
he  li  d  contr  cied  to  construct  the  jetty  8fb.  or  9ft. 
above  low  wa^er.  The  plain  ;:iff  then  wrote  to  the 
defendant,  u>*npU!ning  of  the  injury  and  expense 
to  wlilch  he  was  put  for  self-protection,  and  saying 
that  if  be  Trere  to  erect  similar  works  on  his  side, 
the  rive.*  ^^ould  liter..lly  be  dammed  across.  He 
then  r^ jes««d  an  immedia;«  reply.  The  defendant 
fn^imcted  a  snrreyo  *  to  inspect  the  spot,  but  sent 
ao  raply ;  and  t^ie  works,  as  the  plaintiff  alleged, 
being  hurried  forward,  on  the  6th  Oct.  the  bill  was 
fliedy  and  the  plaintiff,  by  amendment,  charged  that 
the  work  wus  still  so  rajAdly  proceeded  with,  that  if 
the  tide  had  not  rendered  it  necessary  to  intermit  it 
for  some  hours  each  day,  the  whole  length  would 
hare  been  completed  before  the  notice  of  motion 
WM  givei.  The  plaintiff  then  alleged  that  the 
erectioa  last  mentioned  was  constructed  accord- 
ing to  a  plan  of  Mr.  Josiah  Parkea,  and  was 
to  consist  of  a  double  row  of  piles,  from  18ft. 
to  23ft  long,  and  a  foot  in  diameter;  to  be 
lined  with  2-inch  planking ;  the  interior  to  be 
fllled  w'th  cobble-stones  and  gravel,  with  thick 
lioriieontal  crose-beams  with  iron  bolts,  the  top 
of  the  jetty  to  be  16]^ft.  in  height  above  the 
bottom  of  the  back  Uuce,  and  9|ft.  above  low 
wrter,  that  is  3ft.  higher  than  the  former  jetties,  and 
wonld  extend  three-quarters  of  the  entire  water- 
w.y  of  the  tide,  or  71yds.,  far  surpassing  in  mag- 
nitnde  and  height  any  previously  erected.  The 
pl^ifirtlf  then  charged  that  the  same  effect  of  wash- 
mg  away,  silting  np^  and,  consequently  to  him, 
•Dormoaa  protective  expense  would  ensne ;  and 
tiiat,  being  the  owner  of  other  property  in  the 


ttas,  oeing  tnc 
neighbuoraood, 


he  was  entitled  to  the  free  use  of 
tta  river  aa  a  pabUo  navigable  river  and  highway. 
Ha  alio  chamd  tiiat  lie  encoantend  dan^,  ex- 
id  iiflciillf,  la  OMMaqseMttf  tta  JBtllM^ 


in  the  conveyance  of  stone,  &c,  for  his  use  by  vessels 
along  the  river ;  that  the  river  being  only  navigable 
at  high  water,  the  whole  free  course  of  it  was  re- 
quired, and  the  effect  of  the  new  jetty  would  be  to 
materially  obstruct  the  free  navigation,  and  render 
it  dangerous.    The  pUintiff,  by  amendment,   then 
alleged  that  in  consequence  of  the  statement  that 
very  great  damage  would  be  done  if  the  works  were 
left  incomplete.  Vice-chancellor  Kindersley,  before 
whom  the  motion  for  the   injunction  was    made, 
ordered  it  to  stand  over  until  the  hearing.  The  plain- 
tiff then  alleged  that  the  defendant  pretended  that 
the  river  had  been  washing  away  his  land,  and  his 
works  were  simply   protective,  and  the  plaintiff 
charged  the  contrary,  and  that  such  works,  if  pro- 
tective, were  protective  of  the  land  acquired;  idso 
that  the  defendant  pretended  that  the  works  would 
deepen  the  river,  which  the  pUintiff  denied.  A  cor- 
respondence then  ensued  between  the  pLrntiff  and  his 
solicitors  and  Mr.  Nanson,  the  defendant's  solicitor, 
on  the  plaintiff's  part  proposing  a  genend  reference, 
wiiich  was  declined.    There  was  idso  an  allusion  to 
works  on  the  plaintiff's  side  of  the  river.     The 
plaintiff,  in  conclusion,  alleged   that  Mr.  Josiah 
Parkes,    the   defendant's    engineer,   admitted  the 
necessity  of  some  modification,  and  the  plaintiff 
prayed  for  an  injunction  to  restrain  tlie  defendant, 
his  servants,  and  agents  from  constructing  the  new 
jetty  or  bulwark  so  as  to  divert  the  tidal  waters 
from  their  accustomed  channels,  against  or  upon 
the  plaintiff's  demesne,  marsh,  or  spierd,  or  other- 
wise to  the  injury  of  the  plaintiff,  or  so  as  to  injure 
or  interfere  with  the  free  use  and  navigation  of  the 
river,  as  a  public  navigable  stream  or  highway,  and 
fron  constructing  any  other  work  having  the  same 
effect,  and  from  allowing  the  said  jetty  and  works 
to  remain,  and  for  damages  and  costs.    To  this 
information  and  amended  bill  the  defendant  put  in 
a  very  lo  ig  answer,  extending  to  200  paragraphs, 
and  meeting  the  statements  in  the  bilL    To  a  great 
extent  the  facts  were  admitted ;  but  the  scheme  of 
reclamation  and  the  effect  of  the  works  was  denied ; 
and  it  was  averred  that  the  object  of  the  works  was 
simply  protective,  inasmuch  as  the  tide  was  washing 
away  the  banks,  instead  of  any  land  being  acquired. 
The  adniisslou  by  Mr.  Josiah  Parkes  as  to  the 
necessary  modification  of  the  works,  as  alleged  by 
the  bill,  was  entirely  denied.    The  answer  likewise 
referred  with  some  minuteness  to  the  position  and 
flow  of   the    river,  denying  the  conclusions  and 
positions  of  the  plaintiff  as  to  the  variations  which 
had  occurred  in  the  river,  some  facts  being  exagge- 
rated and  some   understated.      The  answer  idso 
entered    into    the  state  of    the    river  with   con- 
si(I<>rable  minuteness,  and  the  ^ects  of  the  tide ; 
and  also    aP.oged  works,   such   as    a  solid    stone 
pier  erected  by  the  plaintiff,  and  other  works  on  his 
side  of  the  river,  and  alleged  loss  and  damage  to 
the   new    Sandsfleld    estate.     The  accumulations 
referred  to  by  the  plaintiff,  as  formed  from  time  to 
time  by  reason  of  the  jetties,  were  also  denied  as 
encroachiucuts  on  the  bed  of  the  river,  as  also  the 
diversion  and  displacement  of  the  channel  insisted 
upon  by  the  plaintiff.    The  defendant  then  denied 
knowledge  of  any  application  by  the  plaintiff,  and 
his  receiving  no  reply,  or  that  the  defendant  had 
desisted  from  the  works  in  consequence  of  such 
application.     The  answer  then  went  on  to  allege 
increase  of  current  from  works  on  the  northern 
shore,  and  called  in  question  the  accuracy  of  many 
stiitcments  with  reference  to  the  alleged  acts  of  the 
defendant,  and  the  effect  of  what  had  been  done ; 
but  it  admitted  the  absence  of  a  reply  to  the  second 
application,  and  denied  that  the  plaintiff  had  been 
pat  to  expense  in  protecting  his  property.    That  no 
such  consequences  as  the  {dain  tiff  apprehended  would 
flow  from  the  new  jetty ^  and  UMM^«a^Sa^V«K^^c^ 
navigatioii  at  ttaii<d  liiwi  on  >3w^fKn»\i»^>S'^'^ 
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ftDit  that  Che  jetty  and  irark*  had  been  modified 
before  notice  of  the  mctioo,  the  bill  wid  interroga- 
toriei  being  opprcMively  prulix.  The  eTidence 
coDiiatcd  of  33  affldaviti  (92  of  which  were  made 
on  behalf  of  the  defendant),  and  theie  were  made 
by  the  plaintiff  and  defendant,  acientiflc  and  other 
vitnetw*,  uid  trere  direcdjr  iu  conflict,  one  tet  sup- 
portiQB  the  pUintift'i  view,  and  the  other  the  defen- 

Sir  Rmmrkll  Palmer,  Q.  C,  Giant,  Q.  C^  and 
ifomia/,  for  the  ptaictiff,  contended  that  the  evi- 
dence entirely  supported  the  plaintiff*!  view,  thoK 
affldarits  which  were  most  distinct  on  the  pointa  in 
dispute  being  made  by  men  of  acicnceand  eminence. 
Thii  being  so,  the  law  was  clear  that  one  riparian  pro- 


being  aworn  to  be  still  a  trade,  the  public  ati 
interested,  ai  this  wa»  a  navigable  river,  and  there- 
fore a  public  highway,  and  on  both  grounda,  the 
Erlvatc  damage  and  pablic  injury,  the  plaintiff 
eing  one  of  Ihe  public,  he  was  entitled  to  relief ; 
therefore  the  fact  uf  this  being  a  tidal  river,  and 
the  defendant  being  a  grantee  of  the  Crown,  made 
BO  difference. 

JttMtl,  Q.  C,  Wiciau  and  Daet^,  for  tha  defen- 
dant, denied  any  damage,  and  insisted  that  the 
evidence  of  persons  quite  as  credible  and  eminent 
>a  those  who  gave  evidence  on  behalf  of  the  plain- 
tiff diitinctly  supported  the  defendant's  case.  The 
law,  a«  laid  down  on  the  plaintiff's  behalf,  could  not 
be  denied,  but  it  did  not  apply  in  the  present  case, 
this  being  not  on  a  tidal  river,  but  in  (act  an 
estuary,  and  it  was  the  right  of  every  riparian 
owner  on  the  banks  of  an  arm  of  the  sea  to 
protect  himself  against  the  sea  as  a  common 
enemy.  T\\e  principle  contended  for  only  applied 
to  a  fresh-water  stream.  Moreover,  the  defendant 
waa  a  grantee  of  the  Crown,  and  therefore  that 
alone  look  the  caM  out  of  the  rule  relating  to 
riparian  owners. 


Sir  Raunddl  Pabmr,  Q.  C, 
The  authorities  cited  were : 

Allonu:y-aeneral  v.  Ckavtr,  18  Tea.  210; 
Altor.        "  ■       -       ■■       -- 


reply. 


3.  4  0.571; 
Hale's  De  Jure  Haria,  86 ; 

Atlomey-Qeneral  v.  Panneler,  10  Prioe  378,412; 
Bickett  V.  Xarrit,  Iaw  Bep.  1  H.  of  L.  Scotch 

App.  47 : 
Ret  V.  IfcirO,  *  Add.  i.  EU.  O.  S.  380; 
AUomey-Oetierat  v.  Johason,  2  Wila.  Ch.  S7, 101 ; 
Bniwn  V.  Oufv,  10  Jnr.  N.  8.  525  i  10  L.  T.  Bep. 

N.  S.  45  J 
Kerr  on  Injonotions,  395: 
Rex  V.  Popham  Commiuioneri  ofSeuieri,  8  B.  &  C. 

355; 
LittyichiU  t.  Trimmer,  18  L.  T.  Bep.  N.  3,  818  ; 
Holyoak  v.  Bkrewthary  and  BirmingKamRniliiiay 

Company,  S  By.  Ca.  421 ; 
WintU  V.   Brxlith,  ^.,  Conipanv,  6  L.  T.  Bep. 


yowy,  8 


IG  Viu.  Abr.  574,  tit.   "  Frorog.  of  King," 

plac.  5,  edit.  1793  ; 
Reg.  V.  Betts,  16  Q.  B.  lOSS  ; 
Wood  V.  Sulclife,  2  Sim.  N.  S.  1~ 
■"ippino  V. "'  "'    '    "     "■ 

lCh.B6 
Croatey  v.  Lightorckr,  L.  Eon.  3,  Eq.  279;  2  Ch, 

App.  478 ; 
Samimm  v.  fioddin,  cited  in  Oronle^  t.  Light 
inM»r(fH|)ra)( 


AHonM-General  v.  RiOiardi,  2  Aiut.  003: 
iUi  T.  fragord,  1  B.  4  Ad.  874 ; 
Allorncy-ueneral    v.     Sheffield     Gai     Comiunf, 

3DeG.M.*G.304; 
Vei.:i<:i  v.Jtfnrjuuo/Sreadalialw,  3Bligh.II.  S. 

Dec.  22. — The  Vici-CaAiiCBLi.os. — This  caw 
was  ably  and  elaborately  argued  on  bath  aides  •om 
timo  before  the  long  vacation  {  the  object  of  the  suit 
being  to  prevent  certain  works  oit  the  banks  of  Um 
rivei  Eden.  [The  Vice-Chaacellor  aUted  the  taeti.] 
Tlio  letter  «  ritten  by  tile  plaintiff  on  the  17tb  Oii. 
is  by  no  miians  ooimportant  with  regud  to  tlH 
resolt  of  this  cause,  particularly  a«  it  proposed  to 
refer  all  matters  to  a  neutral  impartial  englDstr, 
which  la  met  by  a  refoul  to  refer  to  koj  <m 
but  the  defendant's  own  engineer.  The  ji^ 
tifTs  case  rcsta  upon  two  pointi,  flrat,  tlu  it- 
jury  to  his  own  property  caused  hy  the  dettn- 
dant's  jetty,  and,  secondly,  the  injmy  t«  tht 
navigation.  The  first  question  is,  what  is  tb 
extent  of  the  injury  which  the  plaintiff  has  sus- 
tained or  is  likely  to  sustain.  On  this  point  tlM 
evidence  is  most  conflictiog.  The  defeodaot'i 
witnesses  sav  that  it  is  impossible  that  iojuiycsa 
result  from  the  jetty ;  and  the  plaintifTs,  that  ths 
inevitable  effect  is  to  throw  the  tidal  water  with 
such  additional  force  on  the  northern  shore  that  it  aill 
be  washed  away,  and  that  the  jetty  is  moat  injiiriaai 
to  the  plaintiff.  There  is  a  great  maoa  of  evidmce, 
much  overlaid  on  both  sides.  But  it  ia  neoessaiy  Es 
refer  to  that  of  some  of  the  principal  wilncMra. 
[The  Vice -Chancellor  then  read  portions  of  ths 
affidavits,  takiog  those  by  acientiflc  tnen  flrst] 
Mr.  Thomu  Stevenson,  an  engineer  of  considersbk 
eminence,  di.'poseii  with  regard  hi  the  jetty  in  ouflr- 
ni.ition  of  the  plaintifTs  contention,  and  that  hit 
works  were  simply  protective.  Ur.  Addison  depMH 
tu  Lhe  same  eSecL  Hr.  Arkwright,  a  local  engines, 
and  others,  support  the  same  view.  On  the  defoi* 
diint'a  part,  Mr.  AberEiethy,  a  sdeatific  witMS^ 
soys  that  the  defendant's  works  caanot  possibjy 
injure  the  plaintiff,  and  that  the  new  jetty  ha*  m 
effect.  Hr.  Brunleea,  and  Mr.  Josiah  Parkes  slss 
deposed  in  the  same  way,  as  did  Hr.  UiUer,  a  local 
engineer.  In  this  remarkable  conflict  of  evideao^ 
I  am  obligpd  to  look  at  the  probabilitiea  of  the  caM, 
and,  applying  the  principle*  of  coramon  sense,  fona 
the  beat  opinion  I  can.  1  consider  that  the  ptaiatil 
has,  by  bis  own  admission,  always  been  subject  U 
a  gradual  washing  away  of  his  bank,  and  I  arriit 
at  the  conclusion  that,  although  this  jetty  hat  t 
tendency  tu  throw  and  does  throw  the  watec  with 
greater  force  than  before,  yet,  considering  that  it 
diws  not  extend  quite  so  much  as  oue-third  aero* 
the  strtam,  every  ton  of  water  it  impede*  is  tiirovi 
into  contest  with  tvo  tons  which  are  not  impeU, 
and,  therefore,  I  aot  not  satisfied  that  the  ujniT 
sustained  is  such  or  is  likely  to  be  such  as  calls  to 
the  interference  of  this  court.  If  the  plaiatitTs  cSM 
rested  solely  on  this  question  (and  I  conaidn  that 
his  evidence  fail*  to  show  that  bia  land  has  be« 
washed  away):  if  his  case,  therefore,  had  rrst(< 
on  that,  I  shoal<l  have  thought  that  the  oas  el 
Altorntu-G-ntral  V.  The  SirffieU  Gat  Co*pam.  t 
De  Q.  AL  and  0.  304,  would  have  governed  iL  %at 
it  does  not  rest  there.  The  plaintifF  is  a  ripariia 
proprietor,  with  all  the  rights  which  belong  to  that 
title,  and  the  defendant  is  alao  a  riparian  proprieto 
uu  the  opjiosite  aide  of  the  river,  each  with  *o 
greater  rights  than  the  other.  Asanining  that  this 
ia  not  a  tidal  river,  the  law  is  well  at-tUed,  and  it  is 
tills,  that  no  riparian  proprietor  can,  wiiboot  ihs 
consent  of  tbe  opposite  riparian  proprietor,  nin'™* 
on  any  part  of  the  alcrui.  On  this  point  Iba  eoM  of 
BicktII  V.  MorriM,  L.  Bep.  1  Scotch  *pp  4T,  ii 
cooclusive ;  for,  although  it  ia  k  IbMbA  ■*■&  tbs 
Y^fhua'^SaimiiAKhU  U  " 
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in  which  on  a  non-tidal  river,  there  heing  opposite 
riparian  proprietors,  one  gave  the  other  leave  to 
erect  certain  works,  and  the  question  was  whethcT 
he  had  exceeded  his  licence,  and  that  called  upon 
the  court  to  decide  the  broad  question  whether  he 
could  encroach  on  the  ahfeua.  The  result  appears  in 
page  49.  **  The  principle  was  that  a  riparian  pro- 
prietor is  not  entitled  to  erect  a  building  or  make 
any  change  in  the  altmu  of  a  stream  without  the 
oonaent  of  the  opposite  proprietor."  This  is  com- 
pletely confirmed  by  the  House  of  Lords,  and  this 
■hows  that  the  aheus  is  not  the  common  property  of 
both,  but  that  each  proprietor  has  the  right  ad  medium 
JUum  aqucBf  but  that  one  is  not  entitled  to  encroach  on 
the  ahats  to  the  detriment  of  the  other.  [The  Vice- 
chancellor  then  referred  to  the  remarks  of  Lords 
Chelmsford,  Cranworth,  and  Westburj,  in  that  case.] 
These  judgments  are  so  important  that  I  have 
gone  at  greater  length  into  ihem  than  I  otherwise 
■hoold  have  done,  because  the  principle  enunciated 
Is  that  which  was  argued  on  behalf  of  the  plaintiff ; 
bat  it  is  said  to  have  no  application  here,  and  that 
it  is  so  laid  down  by  the  House  of  Lords  in  Menzies 
T.  Marquis  of  Breada&ane,  3  Bligh,  N.  S.  414,  which 
was  the  case  of  the  building  of  a  mound  upon  a 
river  bank.  That  was  also  a  Scotch  case,  but  Lord 
Eldon  put  it  upon  the  general  law  of  England.  Mr. 
Jetael  taid  that  the  course  of  the  river  could  not 
be  distinguished,  but  the  question  is  what  it  now  is, 
and  how  it  now  flows?  Tlie  words  are  **atany 
time,**  aod  unless,  therefore,  the  fact  that  the  Eden 
if  a  tidal  river  distinguishes  this  case  from  those  I 
have  referred  to,  they  are  conclusive  authorities 
against  the  defendant.  But  it  is  admitted  that  the 
jetty  presents  a  solid  obstructicn,  and  projects  88ft. 
obUquel^  and  53ft.  perpendicularly  into  the  aheuM 
of  the  nver ;  and  the  question  is,  does  the  fact  that 
tfaia  is  a  tidal  river  make  any  di£Ferenoe  ?  I  am  of 
omnion  that  it  does  not.  Cases  were  cited  to  show  that 
there  is  a  right  on  the  part  of  a  riparian  proprietor 
on  a  tidal  river  to  erect  any  works  he  thinks  proper, 
although  such  works  may  be  injurious  to  the  neigh- 
bouring riparian  proprietor,  lliat  proposition 
rested  on  the  ground  that  the  sea  is  a  common 
enemy,  and  that  on  the  sea-shore  each  landowner 
may  erect  for  himself  such  defences  as  he  thinks 
proper,  leaving  to  the  other  landowners  on  the  shore 
to  proikect  themselves  in  like  manner.  No  doubt 
this  case  is  a  conclusive  authority  in  favour  of  the 
defendant  if  his  land  had  been  on  the  sea-shore. 
But  the  question  is,  is  this  principle  applicable  to 
riparian  proprietors  on  a  navigable  river?  it  being 
admitted  that  the  works  which  have  been  cou- 
•tmcted  would  be  insufficient  for  protection  against 
the  sea.  But  the  same  principle  as  is  applicable  to 
the  case  of  the  sea-shore  is  not  applicable  to  a  navi- 
gable river,  for  if  it  were,  any  riparian  proprietor  on 
a  tidal  river  might  throw  up  any  works  he  pleased 
upon  the  banks  or  into  the  stream;  and  this  might 
be  done  on  the  Thames  anywhere  between  Vauz- 
hall-bridge  and  Teddington,  it  being  up  to  that 
point  a  tidal  river,  for  it  is  such  wherever  the  water 
lows  and  reflows,  and  in  a  certain  sense  is  called  an 
"arm  of  the  sea:"  (16  Viner's  Abr.  574,  ed.  1793.) 
Bat  there  is  in  fact  no  authority  for  the  proposition 
contended  for  on  behalf  of  the  defendant ;  on  the 
contrary,  the  authorities  tend  to  the  opposite  direc- 
tion. The  case  of  Rex  v.  hussell  {supra)  relates  to 
the  celebrated  Wallsend  colliery  and  the  stream  of 
theTvnefor  the  shipping  of  coals,  before  Uolroyd 
and  Bayley,  JJ.,  and  Lord  Tenterden,  it  being  an 
indictment  for  a  nuisance,  where  the  jury  considered 
that  what  had  been  done  had  the  effect  of  carrying 
a  better  and  cheaper  supply  of  coal,  and  the  indict- 
ment was  not  sustained.  Lord  Tenterden  took  the 
Tiew  that  the  erections  in  question  should  have  been 
held  to  be  nniianoes,  and  that  view  was  subse- 
quently alao  sabaiitted  to  the  court  in  the  case 


of  Rex  V.  Ward  {supra),  being  an  indictment 
for  the  crixstion  of  a  harbour  at  Cowes  on  th> 
Medina  river ;  and  there  the  jury  found  that 
it  constituted  an  impediment  (Lord  Denman  being 
the  judge  before  whom  it  was  tried),  and  there  was 
a  verdict  finding  that  it  was  a  nuisance ;  but  it  was 
added  that  the  inconvenience  was  counterbalanced 
by  the  public  benefit,  and  the  question  was 
whether  that  amounted  to  a  verdict  of  guilty. 
Lord  Tenterden*s  dissent  detracted  very  much  from 
the  authority  of  the  case  of  Rex  v.  RjusseU  (supra). 
In  both  cases,  the  Tyne  and  Medina  were  tidal 
rivers,  and  it  was  not  suggested  that  the  parties 
who  were  indicted  had  a  greater  right  than  if  they 
had  not  been  tidal  streams.  The  case  of  The 
Attorney- General  v.  Johnson  {supra)  was  respecting 
certain  works  on  the  banks  of  the  Thames,  at 
Westminster,  between  high  and  low  water  mark, 
and  there  it  was  held  that  it  was  immaterial  to 
whom  the  soil  belonged,  as  neither  the  Crown  n'>r  a 
subject  had  a  right  to  use  the  soil  for  any  purpose 
amounting  to  a  nuisance.  I  am,  therefore,  of 
opinion  on  principle  and  authority  that  any  riparian 
proprietor  on  a  tidal  or  navigable  river  has  no 
greater  right  against  the  opposite  proprietor  than 
in  the  case  of  a  navigable  river  ;  and  the  defendant 
cannot  justify  the  erection  of  the  jetty  in  question 
on  the  ground  that  it  is  a  tidal  river.  It  was  then 
contended  that  the  soil  of  all  navigable  rivers  is  in 
the  Crown,  and  it  is  unquestionable  that  the  defen- 
dant is  entitled  to  the  soil  as  grantee  of  the  Crown, 
and  that  such  ownership  justifies  the  erection  of 
this  jetty  by  the  defendant  on  his  own  soil.  The 
evidence  establishes  that  the  soil  is  in  the  defendant, 
but  it  is  clear  that  the  ownership  affords  no  justi- 
fication for  what  he  has  done.  In  the  case  of 
WiUicans  v.  Wilcox^  8  Ad.  &  £U.  314-337,  an  action 
was  brought  for  throwing  down  a  weir  on  the  river 
Severn,  the  soil  of  which  was  in  the  Crown,  and  it 
was  held  that  notwithstanding  that,  the  right  of 
the  subject  was  complete,  and  that  there  could  be 
no  grant  in  derogation  of  a  public  right.  In  the 
Attorney- Generals.  Burridge,  10  Price,  350,  the  in- 
formation was  filed  to  prevent  a  grantee  of  the 
Crown  from  erecting  a  building  between  high  and 
low  water  mark,  which  was  attempted  to  be  justified 
on  the  ground  that  there  was  a  licence  from  the 
Crown ;  but  the  decision  was  that  there  was  no  such 
right  of  obstruction  by  a  grantee  of  the  Crown, 
he  had  no  such  authority,  and  the  Crown  itself  no 
such  power.  In  the  case  of  a  navigable  river,  Reg, 
v.  Betts,  16  Q.  B.  1022  (also  Attorney-  General  v. 
Parmeter,  10  Price,  378),  where  a  bridge  had  been 
erected  over  the  river  Witham,  the  question  was 
whether  it  was  a  nuisance,  and  the  jury  found 
that  it  was  such;  but  in  giving  judgment^  Mr. 
Justice  Patterson  was  of  opinion  that  a  navigable 
river  was  a  public  highway ;  and  they  cited  Attorney' 
General  v.  Wilson  on  the  same  point.  Now,  it  was 
not  disputed  that  the  Eden  is  a  navigable  river,  but 
it  is  said  that  the  traffic  is  diminished  by  railways 
and  other  causes,  and  therefore  the  traffic  can  no 
longer  be  considered  as  important;  but  I  am  still 
bound  to  regard  it  as  a  highway  which  all  Her 
Majesty's  subjects  arc  entitled  to  use  for  their 
convenience,  and  events  may  happen  to  make  it  once 
more  important.  In  addition  to  this  the  evidence 
on  behalf  of  the  plaintiff  proves,  tiiat  although  the 
traffic  may  not  now  be  important,  yet,  that  stone 
and  materials  are  brought  by  means  of  vessels  for 
the  use  of  his  estate,  and  the  affidavit  of  a  master 
mariner  speaks  of  the  danger  of  fouling,  and  of  being 
staved  in.  The  navigation  of  the  river  is  sufficiently 
important  to  g^ve  the  plaintiff  the  clear  right 
to  have  it  maintained ;  and  I  think,  therefore, 
tliat  the  suit  is  properly  constituted  to  pre- 
vent the  continuance  of  a  public  as  well  aa  ^^  %. 
private  injury.    1  am  not  o^TVaiii  SJoaX  ^5afe  ^s^»»jMS. 
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might  not  have  maintained  it  alone ;  but  still  it  is 
properly  constituted,  lancer  y.  Tlie  London  and 
Birmingham  Raihoay  Company,  8  Sim.  193,  proceeded 
on  the  ground  that  the  act  complained  of,  though 
a  public  one,  was  also  a  particular  injury.  I 
had  this  very  question  in  the  case  of  Cook  y.  TTie 
Mayor  and  Corporation  ofBathj  L.  Rep.  6  Eq.  Ca.  177 ; 
18  t.  T.  Bep.  N.  S.  123.  Being,  therefore,  of 
opinion  that  the  various  justifications  set  up  by  the 
defendant  for  the  erection  of  the  jetty  fail,  the 
plaintiff  is  entiUed  to  Uie  relief  he  asks,  and  must 
have  a  decree  in  the  terms  of  the  first  paragraph  of 
the  prayer  of  the  bill.  Although  I  do  not  think  the 
plaintiff  has  established  a  case  of  material  iigury, 
yet,  as  on  the  questions  of  law,  I  think  he  is  entitled 
to  relief,  and  as  the  defendant  still  proceeded  with 
the  work  complained  of.  notwithstanding  the  re- 
peated remonstrances  of  the  plaintiff,  and  the  reason- 
able letter  of  October,  1864,  I  cannot  relieve  him 
from  the  costs;  he  must,  therefore,  pay  them.  I 
must  add  that,  though  the  defendant  made  the  ob- 
jection, the  plaintiff's  works,  which  were  merely 
defensive,  were  not  enlarged  or  altered  for  twenty 
years,  and  do  not  interfere  with  the  natural  flow  of 
the  tide,  and  it  was  not  reasonable  of  the  defendant's 
agent  to  resist  the  question  being  referred  to  arbi- 
tration. 

Solicitors  for  the  plaintiff,   Gray^  Johnxton,  and 
Mouwey. 

Solicitors  for  the  defendant,  EUis  and  Ellis, 


JUDGES'  CHAMBERS. 

Reported  by  F.  O.  Crump,  Eaq.,  Barriit«i>at-LAw. 

HORSHAM  PETITION. 

(Before  Willes,  J.) 

In  giving  particulars,  there  should  be  separate  lists  of 
persons  bribed,  treated,  and  unduly  influencedf  and  oj 
the  votes  claimed  to  be  put  on  on  the  scrutiny. 

In  this  petition  Jeune  applied  for  particulars  con- 
sisting of  separate  lists  of  the  persons  bribed, 
treated,  and  unduly  influenced,  and  also  for  a  list  of 
the  votes  which  the  petitioners  intended  to  claim  on 
the  scrutiny.  As  to  the  former  part  of  the  applica- 
tion, he  mentioned  that  in  the  Penryn  and  other 
cases,  the  lists  of  persons  bribed  and  treated  had 
been  comprised  in  one,  and  that  the  usual  form  of 
order  was  not  clear  on  the  point ;  as  to  the  latter,  it 
was  contended  that  the  7th  Gen.  Rule  did  not  apply 
to  votes  which  it  was  intended  to  put  on,  and  that 
although  the  committee,  in  the  Cambridge  case, 
W.  &  D.  58,  had  not  required  a  list  of  such  votes  to 
be  furnished,  other  committees  had  required  such 
votes  to  be  mentioned  at  Uie  opening  of  the  pro- 
ceedings. 

Willes,  J.  thought  the  lists  of  persons  bribed, 
treated,  and  unduly  influenced  should  be  separate 
lists.  He  also  ordered  that  a  list  of  the  votes  which 
it  was  intended  to  put  on  should  be  furnished  three 
days  before  the  trial. 

Burton  (Messrs.  Chilton  and  Burton)  appeared  for 
the  petitioner. 

HASTINGS   PETITION— STAFFORD 
PETITION. 

In  these  cases  Blackburn,  J.  made  orders  for 
particulars  giving  the  names  of  the  persons  sub- 
jected to  corrupt  practices  and  of  the  persons  guilty 
of  those  practices,  as  far  as  practicable,  and  the 
times  and  places  at  which  the  alleged  treating  took 
place. 

Jeune  appeared  for  the  petitioners. 

Hotfyiu  (Mesin.  Wyatt  and  Hoskyns)  for  the 
Mpoooiaatf. 


BLEOnOV    PBTinOVB. 

Reported  by  F.  O.  Cmvur,  Esq., 


TAMWORTH   ELECTION   PETITION. 

Feb.  9,  10,  11,  and  12,  1869. 

(Before  Willbb,  J.) 

Agency — Coalition  of  candidatea— Bribery — Treating^ 
Undue  influence  by  land  agent — Generai  dntntnneti 
— Agency  by  adoption — Emphymeni  o^  ^privaU 
police  "-^Enmloymeni  of  voters — 7%e  law  as  to— 
Euidence^ProoBdure— Effect  of  cpemhsg  eases  wd 
proved — Costs. 

C.  was  the  land  agent  of  P,,  erne  oJ  the  candidates^  orf 
had  the  management  of  a  lot  ofensaB  kesaes  rented  ff 
weekly  tenants,  T,  was  a  middlemam  ae  regarJsi 
that  property.  In  carrying  <mt  a  tekense  fiir  ik 
re-arranaement  of  this  property,  C,  after  the  tketiae, 
and  within  the  period  at  which  a  petition  cauid  h 
presented^  gave  T,  notice  that  the  haueee  mmst  ki 
vacated,  C.  was  forbidden  by  P.  to  take  pari  in  (At 
election: 

Held,  that  C.  was  not  on  agent  far  whoae  acts  P.  mm 
responsiblcj  and  that  in  view  of  the  period  at  tddA 
notice  was  given  to  T^  the  eviction  of  the  tenantseotM 
not  be  regcarikd  as  part  of  a  edteme  of  mndmt  inflmntt 
and  oppression  by  C, 

It  was  alleged  that  C.  acted  as  the  agent  of  H.B^tk 
colleague  of  P.,  that  P.  looked  on,  tpkiUt  intimidetim 
was  exercised  in  H,  B,*s  Jacaar,  and  that  both  «0f 
therefore  bound  hp  C,*s  acts.  The  petition,  Aoirsor, 
dUi  not  allege  intimidation  against  H.  B. : 

Hehi,  that,  for  the  vurpoees  of  this  ttOegatien,  Ay 
could  not  be  affectea  bf  C,*s  acts  except  hf  ratificatiae 
in  the  case  of  P,,  which  was  not  proved, 

P,  and  H,  B,  were  jointly  represented  at  the  regisb*- 
tion,  but  from  that  period  engaged  separate  opatfn 
P.  moreover  uhjs  anxious  for  his  own  success,  asi 
feared  that  H.  B,  might  head  him  at  the  poll: 

Held,  that  this  was  evidence  to  disprtme  that  anu  pert- 
norship  existed  between  P,  and  H.  BL,  on^  thertfin, 
that  each  was  no  more  responsible  for  the  €kIs  of  ik 
agent  of  the  other  than^  if  they  were  sailing  in'thdr 
respective  vessels  in  company  or  under  convoy,  toA 
would  be  answerabhfor  the  damage  dome  by  a  ooiisiat 
occasioned  by  the  negligence  of  the  crem  aboard  tit 
other. 

Authority  was  given  by  S,y  an  agent  of  11,  B,,  to  E, 
another  agent,  to  employ  some  persons  to  protect  E 
This  authoritf  was  grossbf  abused  by  B^  wka  kini 
130  men.  P.,  without  Being  acquainted  wiA  tk 
nature  of  the  proceeding,  assented  to  cAwse  mm  bdt§ 
paid,  and  with  his  mon^  : 

Held,  that  the  Ulegaiity  of  the  tramsaction  being  uidtmm 
to  the  respondents,  a.  B,  and  P.,  it  did  not  t^ 
their  election,  and  that  P.  had  not  made  B.  Ids  eyei 
by  adoption. 

Any  person  who  at  an  election  employs  **  private  pcSot' 
wul  be  answerable  as  their  matter^  tiuy  beisgkn 
servants, 

Twenty-nine  of  the  ISO  men  so  employed  were  vo(i9i 
Nineteen  of  them  voted  for  the  re^fondents,  ten  did 
not  vote  at  all,  and  two  voted  contrary  to  their  p^ 
mises.  The  nineteen  had  all  promised  to  vote  at  thm 
did,  b^ore  their  employment*  One  only  voted  for  is 
respondents  who  ha  d  promised  to  vote  far  d^  tkffd 
candidate.  Upon  the  aceounte  also  it  appeared  Aat 
die  expenditure  qf64Lfor  theee  men  was  not  n  sum 
of  the  expenditure  for  meeeengerSf  ^v^  by  tk  tksd 
candidate: 

Held,  that  the  employmm  of  the 
buldoneby  B.  to  gain 
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feUow$ :  thai  it  fooM  not  either  as  a  question  of  law  or  Willbb,  J.— ThiB  waa  a  petition  praying  that  the 

fact  OM  art  which  coM  he  designated  bribery.  election  of  Sir  Robert  Peel  and  Sir  Henry  Bulwer 

n,          ,  .  ..                  „     J         '    s    D        J  '4  .  ^  refjpoctivelv  to  represent  this  borough  in  Parliament 

/^W  eAo/  ^  w«f«/  ow  of  the  cottagtB  on  his  pro.  _^n^^  bribery  by  the  candid^  or  one  of  them, 

psrtif,  in  comfH^  with  a  person  whose  name  was  not  ^^        ^    ^  ^        j^^  treating,  and  alleged 

^^f^^/^^^'^9.M^P^  intimidation  in  the^me  terms.    Af  the  trial  on 

tnathetmant.     ^«  •«'^  ^  ^»^f  «^A  ^^'^  ~^-  attempt  was  made  to  trace  any  of  these  alleged  cor- 

&^'^L^Tk'':.^L'^ri!:^:J^  ™Pt   practices  to  Wr  Henr^  Bulwer  personally. 

to  Uconjin^md  that  At  roof  of  the  cottage  ^0^  EVideice  was  given  which  it  was  insisteJmade  out 

of  npavr.  At  P:s  request  hu  companion  gave  her  some  ^^^  g.^  ^y^^    p^j   ^^  personaUy    guilty  of 

"'''"^y'  bribery.    It  was  also  rather  intimated  than  asserted 

Held,  that  this  wasnot  a  corrupt  act,  but  charity  natural  that  upon  the  evidence  taken  as  a  whole,  Sir  Robert 

tpufar  the  drcunutemces,  and  that  the  suspicion  attaehr  Ped  ought  to  have  been  considered  to  have  known  of 

ni^  to  the  fact  that  it  was  done  under  conceabnent  of  and  adopted  certain  alleged  corrupt  acts  of  his  land 

the  night  was  removed  hf  the  consideration  that  that  agent  Mr.  Carmichael,  to  bo  responsible  for  them 

was  the  onh  time  at  wliich  the  small  tenant  class  of  either  as  personal  acts  by  his  recognition,  or  acts 

voters  could  be  canvaued.  of  his  agent,  for  which  he  is  in  point  of  law  respon- 


his  aoenu  "^  to  Sir  Robert  Peel  by  himself  and  his  agent,  Mr. 

^'^'  Carmichad,  by  reason  of  an  alleged  association 

Sejd,  that  in  considering  this  latter  point,  the  allegations  between  the  two,  making  each  of  them  the  agent  of 

ta  thepetitioncouldnotbeforgotteny  and  that  H.  B^who  the  other,  or  that  at  all  events  he  was  responsible 

^aoe  important  evidence  to  tUsprove  treating,,  and  who  in  respect  of  bribery  committed  by  his  agents,  or 

was  personaUg  invotoed  in  the  aHegations  in  the  peti'  treating  committed  by  his  agents.    I  must  dieal  with 

ticm^  could  not  thus  be  Jnnffled  aww  without  easting  each  of  those  allegations  in  order,  and  perhaps  it 

dioaredit  upon  the  charge  of  treating  og  his  agents.  will  be  more  convenient  to  commence  with  thoso 

Where  treaHng  at  publiohouses  is  alleged,  the  proper  which  personallvaflfect  Sir  Robert  Pe^^     In  doing  so 

cmirse  is  tocaU  tCpubHcans,  in  ord^  to  show  thai  I  feel  no  difflcuW  as  to  the  pnnciples  ^law  upon 

the  order  for  drink  was  given  bu  a  respondent  or  his  which  action  ought  to  be  token.    It  has  been  alleged 

qgenu^/olhwing^  the  ^xtcedu^  intiie  Gmldford  that  th«e  is  great  diflfculty  in  tiie  principles  to  be 

PetiUoi  19  Jl  T.  Rep.N.  S.  729,  and  the  Lichfield  ?>H?»»t  by  the  judge  who  is  to  deade  the  q^testum. 

Petition,  20  L.  T.  Bq>.  ^.  S.  II.  I  o^^f^  "^-  T^J^'f^t  *J"  *^3  fJ^  ®?*^ 

__         7    .  .  .         .J         .  to  toke  in  respect  both  of  the  law  and  the  facU  what 

BmUs  to  he  oburvedas  to  ciraanstantud  eindenee  tn  has  been  called  a  broad  and  wide  view  of  the  questions 

ekction  petitions,  which  have  been  presented  to  him  in  the  absence,  I 

f%€  ruling  as  to  general  bribery  vitiating  an  election  suppose,  of  his  mind  not  being  able  to  arrive  at  and 

laid  down  bg  Martin  B.  in  the  Norwich  Petition,  19  to  stete  any  precise  rule  of  action.     As  wide  as  the 

L,  21  Bip.  N.  S.  616  approved.  stars,  if  you  please,  so  long  as  there  is  Arm  ground 

n_  1  -r     ,1  I  t    *    J     s'  to  tread  upon  and  light  to  see  by.    But  if  by  that 

Qfii^re,  whether  the  same  law  appbes  to  treating.  .^  ^^^^^  ^^^  ^^^  of  exhortotion  which  for  the  first 

l^wdcenness  to  influence  an  election  must  he  drwnhenness  ti„e  was  applied  to  my  mind  in  this  case,— that  if, 

operating  upon  a  man  at  the  time  at  which  he  is  re-  f^  instance,  the  question  was  whether  the  London 

fnired  to  give  his  w^e.     Consequently  it  was  coach,  when  the  London  coach  ran,  was  horsed  with 

Beld,  that  general  drunkenness  in  August  oould  not  affect  ^\^  ^"^^  ^J-lKiT^.^fjl'^'l^^  Tw  ^ 

'       aHekctOnTNovember;  but  that  it  is  otherwise  with  ^^^  ^Jf^  »^  ^^'^^'^    m'"!^^*!;^^.^  wT^ 

bribery,  for  the  bribed  retains  the  advantage  of  spends  Jo"""*  »nf  •?"«  ^^  ^^7"^^^  J^^i.!!^.^  M^ 

"^Lgesof  his  iniquity.  "^    "^  '^'^T^T^.'''^^^^ 

The  agent  of  B.  B.  having  hired  the  180  men,  and  thus  ^^f^,  or  might  have  been,  five,  and  then  it  was 

pnMoed  what  might  have  resulted  in  privaU  war,  it  added  to  that  that   those  who  were  to  resist  the 

was  affirmative  proposition  that  there  were  five,  and  not 

Beld,  that  H.  B.  should  pay  kU  own  cosU.  four,  might  have  called  hundreds  of  people  who  did 

^  see  the  coach,  and  rmgat  have  proved  that  it  had 

This  was  a  petition  against  the  return  of  the  five,  and  that  they  were  guilty  of  a  suppression  of 

Uglit  Hon.  Sir  R.  Peel,  Bart.,  and  the  Right  Hon.  evidence  by  not  calling  the  people  who  it  was  sug- 

8ir  Henry  Bolwer.    It  was  presented  by  Mr.  John  gested  could  prove  that  there  were  not  five,  and 

Hill«  general  agent,  and  Mr.  Thomas  Walton,  in  the  therefore  the  court  was  to  be  asked,  upon  a  broad 

Sntctett  of  Mr.  John  Peel,  a  former  member  and  an  and  wide  view,  to  extend  the  ordinary  rule  of  two 

vnsaocessful   candidate  at   the  last  election.    It  and  two  make  four  into  two  and  two  may  possibly 

ebarged  28  cases  of  bribery,  843  of  treating,  and  14  make  five — I  must  treat  an  argument  which  is  capable 

of  undue  influence  against  the  sitting  members,  of  being  exposed  in  its  absurdity  when  reduced  in 

Hieee  charges  afFeeted  about  one-fifth  of  the  whole  its  application  to  a  question  of  ordinary  fact,  with 

number  of  electors.  disregard.    Now,  what  are  the  dry  and  broad  prin- 

^    .     ^„     .         ,„  ^  ^.  ^  ciples  applicable  in  point  of  law  to  the  case?    I  shall 

Seijt.  Ballantine  and  H.  James  appeared  m  support  presently  state  when  I  come  to  that  portion  of  the 

of  the  petition.  evidence  upon  which  the  greatest  conflict  arises 

StmSnge  Gijfard,  Q.C.  and  Atacnamara  for  Sir  R.  those  troe  and  broad  principles  of  reasoning  which 

ABTiH'^P  -«i««.«u«u/M  *w  w»i«  «.  j^^^g  ij^^  ^^^  ^p^jj  jjj  jjj^  experience  now  during 

*  •^^  a  somewhat  long  period  by  the  Bench  and  have 

iTeoas,  Q.C.,  John  Oark,  and  Lumley  Smith  for  Sir  hitherto  been  principles  appealed  to  by  the  Bar. 

H.  BulwerT  '^^  principle  of  law  is,  and  it  is  a  very  simple  one, 

that,  for  the  preservation  of  the  purity  and  nreedom 

The  jndgnMnt  is  so  elaborate,  that  it  is  unnecet-  of  election,  the  member  returned  shall  be  answer- 

aary  that  the  facts  or  the  arguments  should  be  able,  not  onlv  for  his  own  acts,  but  fat  thft%^^l 

tatewad  to.  his  agents  irhom  bie  \Rate  Vn  Y2a  -^^mc^  \»  iti^iuiucft* 
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him  in  the  conduct  of  the  election.  It  is  unneces- 
sary after  the  luminous  discussion  of  that  principle, 
and  especially  one  that  has  lately  appeared,  and 
which  probably  many  of  you  hare  read,  by  my 
brother  Blackburn,  to  enlarge  upon  it.  It  will 
be  sufficient  to  discuss  it  with  an  illustration— an 
illustration  it  is  true  not  invoWing  the  constitutional 
principle  which  makes  the  chief  part  of  the  value  of 
the  rule,  and  which  will  at  once  show  its  good 
sense  and  its  justice.  If  a  race  were  to  take  place 
between  two  vessels  for  a  prize,  and  the  steersman 
aboard  one  of  those  two  vessels  was  to  thwart  his 
opponent  by  declining  to  give  way  to  tlie  vessel  that 
had  a  right  to  keep  her  wind,  or  if  one  of  the  crow 
hoisted  an  extra  sail  not  allowed  by  the  rules  of  the 
race,  and  the  vessel  aboard  which  that  foul  play  took 
place  was  to  come  in  first,  the  owner  could  not  claim 
the  prize  even  by  showing  that  he  was  away,  that  he 
had  nothing  to  do  with  the  misconduct  of  his 
servants,  or  even  that  he  forbid  them  to  be  guilty 
of  such  misconduct.  Nor  could  he  mend  his  position 
by  showing  that  if  no  such  misconduct  had  taken 
place  his  vessel  would  nevertheless  have  been 
sure  to  have  come  in  first.  It  is  clear,  therefore, 
that  .if  Sir  Robert  Peel  with  his  300  and  more 
majority,  and  Sir  Henry  Bulwer  with  his  much 
less  majority,  should  appear,  either  of  them,  by 
himself  or  his  agent,  to  have  been  guilty  of 
bribery,  treating,  or  undue  influence  in  the  way 
of  intimidation,  the  election  must  be  declared 
void.  Now  with  respect  to  Sir  Robert  Peel,  it  is 
alleged  Uiat  he  was  guilty  of  bribery.  I  do  not 
quite  understand  the  way  in  which  that  gentleman 
has  been  dealt  with  on  the  present  occasion.  I 
should  imagine  that  if  it  was  intended  seriously  to 
ask  me  to  disbelieve  him  on  hi  j  oath  in  a  part  of  the 
case  to  which  I  shall  presently  refer,  that  it  would 
have  been  alleged  that  he  was  guilty  of  perjury, 
and  that  he  would  have  been  treated  in  the 
course  of  the  inquiry,  in  tbe  remarks  made 
upon  him,  and  in  the  tone  in  which  he  was 
addressed,  as  a  man  who  really  was  believed  to  be 
guilty  of  such  misconduct  by  the  persons  who 
accused  him,  and  I  can  conceive  that  some  of  the 
indignities  of  tone  and  manner,  which  were  addressed 
to  Mr.  Carmichael,  would  have  been  transferred  to 
his  employer.  Sir  Robert  PeeL  Let  me  proceed, 
however,  to  discuss  the  facts,  upon  which  my  judg- 
ment ought  to  be  founded.  It  is  alleged  that  Sir 
Robert  Peel  personally  bribed  a  Mrs.  Archer,  the 
wife  of  a  voter,  who  gave  his  vote  at  the  election 
against  Sir  Robert  Peel's  wishes.  The  bribe  is 
aUeged  to  have  been  paid  upon  the  night  of  the 
nomination.  It  was  dark,  to  be  sure,  and  wet,  just 
a  time  that  a  person  would  chouse  for  concealment  of 
an  illegal  act.  Sir  Robert  Peel  does  not  even  appear 
to  have  given  his  name  until  he  was  pressed  for  it. 
He  took  with  him  a  person  who  did  not  give  his 
name  at  all.  Sir  Robert  Peel  had  not  even  the 
directness  to  pay  the  money  out  of  his  own  pocket 
or  with  his  own  hand,  but  was  generous  at  the 
expense  of  the  unnamed  individutd  who  went  with 
him,  and  then  and  there  having  committed  the 
act  of  bribery  which  was  wholly  unnecessary  in  his 
interest,  he  went  ofif  to  the  next  door,  and,  in 
order  to  conceal  the  fact  that  he  had  bribed  Mrs. 
Archer  with  5«.,  he  gave  10s.  to  a  pour  woman  in 
distress,  for  the  purpose  of  taking  her  to  Bir- 
mingham. Let  suspicions  which  have  been  appealed 
to  upon  other  parts  of  the  case,  exercise  themselves 
upon  these  facts,  and  let  them  arrive  at  the  con- 
clusion that  bribery  was  committed  or  that  a  bribe 
was  intended,  and  let  those  suspicions,  having  done 
so  upon  this  part  of  the  case,  remain  subject  to  the 
contempt  of  everybody  who  has  judgment  to  decide 
upon  their  merits.  Take  the  other  side  of  the  case. 
8)r  Robert  Peel  gets  a  list  of  persons  whose  names 
h  WMM  dtiinibit  m  ahould  have,  \ie  iMi^m^  txa^^oA 


because  of  the  introduction  of  the  new  voters  into 
the  constituency,  because  he  had  the  fear  or  the 
anxiety  that  he  might  possibly  find  himself  in  s 
minority.  -  He  went  at  the  time  when  working  men 
are  usually  canvassed  with  effect,  because  they  are 
away  during  the  day,  and  probably  may  be  found  tt 
home  during  the  evening.  We  get  rid  of  one  ci^ 
cumstance  of  suspicion — the  night.  He  finds  a  poor 
woman  about  to  be  confined,  with  several  children, 
in  a  place  which  was  badly  repaired,  one  of  Ui 
houses,  which  he  would  be  bound  so  far  as  he  could 
by  himself,  or  his  competent  agent,  to  look  after  in 
the  fair  discharge  of  his  duty  towards  the  tenaim 
who  were  under  him.  A  complaint  was  made  bj 
that  woman.  She  complained  of  pain  and  distna, 
and  she  mentioned  the  fact  that  she  waa  aboai 
to  be  confined,  and  she  wished  him  to  come  up 
and  see  for  himself  the  state  in  which  the  piaa 
was.  It  was  raining  at  the  time,  which  would 
add  some  weight  to  her  complaint  that  tbe 
roof  was  insufficient.  I  believe  that  the  tne 
explanation  of  the  variance  between  the  statemsBl 
of  Mrs.  Archer,  and  the  statement  of  Sir  Hobet 
Peel  and  Bir.  Sansom  as  to  the  character  of  hsr 
complaints,  is  that  she  was  thinking  of  one  thin; 
and  they  were  thinking  of  another.  I  do  aoc 
believe  that  she  intended  to  beg.  I  think  she  in- 
tended to  complain  of  being  in  a  state  of  wretched- 
ness, because  the  covering  of  the  roof  was  insvft- 
cient ;  but  I  believe  also  that  Sir  Robert  Peel  sad 
Mr.  Sansom  understood  her  in  another  sense,  and 
that  when  she  complained  of  her  want  and  sofi'ering, 
Sir  Robert  Peel  is  quite  sincere  when  he  says  he 
thought  she  wanted  a  blanket  He  said  "I  cannot  gife 
you  a  blanket.*'  Knowing  his  position,  as  a  csndidite, 
he  said  "I cannot  do  it  ;**  and  seeing  one  of  the  diildrea 
looking  wretched,  he  said  ''I  wish  I  had  some  money; 
have  you  Sansom  any  money  you  can  give  to  tlui 
poor  woman  or  this  child  ?"  She  says  th^  ess* 
vassed  for  Sir.  Henry  Bulwer.  Sir  Robert  Peel  and 
Mr.  Sansom  say  they  did  not.  I  believe  she  hsi 
been  talking  it  over  as  a  great  many  other  wit- 
nesses in  iSie  case,  have  been  talking  over  the 
matter  with  their  neighbours,  till  she  believes  the 
design  imputed  to  Sir  Robert  Peel  was  rc^dly  in  hii 
mind,  and  that  he  did  go  there  to  bribe  her  for  Sff 
Henry  Bulwer.  I  believe  that  she  believes  it.  Afttf 
the  remarks  I  have  made  I  will  not  offer  my  coduims 
sense  the  insult  of  inquiring  whether  I  belkffe  it 
I  will  at  once  say,  I  do  noL  I  think  the  prodsD- 
tion  of  that  evidence  against  Sir  Robert  Peel  ii 
wholly  unwarrantable.  I  think  the  charge  is  si 
groundless,  I  will  say  no  more,  as  any  of  so  gfsn 
a  character  that  ever  was  brought  forward  agsisrt 
any  man  in  a  court  of  justice.  Now  I  proceed  (s 
discuss  the  question  whether  Sir  Robert  Peel  l^faii 
agent  is  proved  to  have  been  guilty  of  bribefj « 
undue  influence.  Each  of  those  crimes  waschsifed 
against  Mr.  Carmichael.  Had  I  anticipated  whia 
Mr.  Carmichael  was  put  into  the  box,  what  afltf- 
wards  clearly  turned  out  to  he  the  case,  name^f, 
that  he  was  no  agent  of  Sir  Robert  Peel  for  thepv- 
pose  of  the  election,  I  should  have  endeavouea  M 
spare  the  waste  of  public  time  which  onquestionshfj 
has  taken  place  in  the  long,  pointed,  pi*rf^nili  aofEiT 
attack  that  was  made  against  this  person.  Ml 
Carmichael.  I  could  not,  however,  antncipate  thit 
until  I  had  heard  the  case.  I  believe  that  in  u 
ordinary  inquiry,  the  petitioners  would  have  bees 
advised,  and  would  have  been  compelled  to  act  upon 
that  advice,  that  there  was  no  ground  for  niakmf 
out  that  Mr.  Carmichael  was,  in  a  sense  to  mske  Sr 
Robert  Peel  responsible,  an  agent ;  Mr.  Ctomidisel 
wa3  the  land  agent  of  Sir  Robert  Peel;  be  vsf 
placed  in  an  xceedingly  disagreeable  position;  he 
had  to  manage  one  of  the  most  tmnMosoms  and  dif- 
agreeable  of  all  species  of  propertj—  propsrtyis  saufi 
^huusM — property  of  which  I  spesk  tiiioenljr  wbeo 
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I  saj  that  I  would  not  accept  it  as  a  pretent  from 
Sir  Robert  Peel  at  this  moment  with  the  trouble  and 
certain  annoyance  and  yexation,  and  litigation  which 
would  be  likelj  to  spring  from  it,  and  with  the 
constant  charges  by  persons  who  are  sure  to  take, 
probably  from  some  generous  sympathy,  part  with 
any  poor  people  who  say  that  they  are  oppressed, 
and  form  upon  their  complaints  some  further 
charge  of  cruelty  against  the  landlord.  Mr. 
Carmichael  was  employed  by  Sir  Robert  Peel  to 
manage  that  description  of  property  in  Fazeley  and 
elsewhere.  It  requires,  in  consequence  of  the 
•mallness  of  the  amounts  dealt  with  a  yery  metho- 
dical bead;  it  requires  a  rigid  exactness  on  the 
part  of  the  agent  in  order  to  do  justice  to  his 
employer,  and  it  requires  great  temper  and  great 
diacrimination  in  order  to  be  able  to  bear  with  the 
sorrows  of  those  who  are  really  suffering,  to  whom 
endarance  may  be  fairly  extended,  and  to  detect  the 
practices  and  contrivances  of  those  who  occupy  the 
property  of  others  without  paying  regularly  for  it, 
or  without  using  it  well  That  is  the  sort  of  task 
which  Mr.  Carmichael  had  to  perform.  It  is  said 
that  in  the  performance  of  that  task  he  took  un- 
fair adyantages  to  an  extent  reprehensible  in  the 
highest  degree  in  morals,  descrying  of  all  the 
Tehement  attacks  that  have  been  made  upon  him 
upon  the  supposition  that  his  misconduct  was 
proTed,  and  even  of  criminal  treatment,  if  any 
single  portion  of  the  alleged  misconduct  had  been 
established.  One  of  the  cases  which  had  been 
opened  by  the  learned  counsel  for  the  petition  as 
being  of  importance  as  a£fecting  Mr.  Carmichael 
was  that  of  a  person  I  think  named  Richardson.  It 
is  true  that  this  case  was  treated  lightly  in  the  end, 
and  it  was  put  aside,  as  it  were,  the  counsel  for  the 
petitioners  saying,  **  We  pay  no  attention  to  Richanl- 
son's  case ;  there  is  nothing  in  that,  let  us  proceed 
to  the  others."  What  is  the  meaning  of  that?  We 
have  a  case  opened  in  which  a  person  is  charged 
with  an  offence  of  the  grayest  magnitude,  coupled 
with  other  offences  of  a  similar  kind,  founded  on 
similar  evidence,  deliberately  brought  forward  at 
the  opening,  and  not  maintained  at  the  reply ;  then 
it  is  to  be  shu£Bied  aside,  and  the  attention  of  the 
tribunal  directed  away  from  it.  This  is  one  of  a 
series  of  misstatements  and  exaggerations  of  a  gross 
character  which  the  learned  ounsel  for  the  peti- 
tioners was  instructed  (because,  unless  he  was  in- 
structed, he  would  not  have  ventured  to  do  so)  to 
pat  forward,  and  which  not  only  has  not  been  sus- 
tained by  the  evidence  which  has  been  pnxiuced, 
but,  like  many  other  statements  which  he  was  also 
instructed  to  make,  has  been  negatived  by  the  evi 
dence,  and  then  withdrawn.  But  can  it  be  with- 
drawn from  a  person  of  impartiality  and  good 
sense  sitting  down  to  judge  whether  this  petition  is 
founded  upon  real  grounds,  or  whether  it  is  only 
founded  on  suspicion  and  prejudice ;  and  whether 
with  respect  to  Mr.  CarmichaeJ,  what  has  happened 
as  to  him  is  really  not  so  much  an  attack  upon 
Sir  Robert  Peel,  through  the  side  of  Mr.  Carmichael, 
hut  an  attack  upon  Mr.  Carmichael  through  the  side 
of  Sir  Robert  Peel  ?  Thus  Richardson  said  that  he 
was  promised,  first  of  all  by  Pearson,  who  was  a 
mere  messenger,  and  whom  he  did  not  know  to 
haye  married  Ids  wife's  mother — a  likely  story — and 
he  (Richardson)  alleges  that  Mr.  Carmichael  bribed 
him  by  stating  that  he  should  have  the  stone  cross 
and  the  osier  bed  if  he  voted  for  Sir  Henry  Bulwer. 
Is  that  true  ?  It  is  admittedly  not ;  but  it  is 
provedly  not,  because  he  challenged  the  presence  of 
Mr.  Shaw  at  one  of  the  conversations,  and  he  is  con- 
tiadieled  not  only  by  Mr.  Carmichael  but  by  one  of 
the  few  persons  connected  with  the  respondents, 
whom  the  instructions  of  the  learned  counsel  allowed 
of  his  admittiiig  to  be  a  respectable  man.  The  rest  of 
the  eyidenoe  affecting  Mr.  Carmichael  points  to  the 


exercise  of  undue  influence.  Has  that  been  established 
by  the  evidence  ?  I  agree  that  (I  think  the  word  "  in- 
famy" was  the  word  used)  tlie  infamy  which  attaches 
to  those  who  grind  the  faces  of  the  poor  would 
justly  attach  to  Mr.  Carmichael,  and  in  some  sense  to 
the  gentleman  who  would  in  that  case  have  had  the 
misfortune  of  employing  him.  What  is  the  evidence  ? 
Let  me  first  take  the  case  of  the  twenty-one  houses, 
without  which  I  presume  this  charge  would  never 
have  been  advanced.  The  case  of  the  twenty-one 
houses  was  this  :  Mr.  Tolson  held  these  houses  as  a 
weekly  tenant  under  Sir  Robert  Peel.  Sir  Robert 
Peel,  who  appeiEU's  to  have  gained  some  knowledge 
of  the  effect  of  the  system  of  middle  men,  was 
desirous  to  get  rid  of  Mr.  Tolson,  a  gentleman 
apparently  of  the  highest  respectability,  and  whose 
conduct  in  the  course  of  the  election  has  done  him 
credit.  He  was  desirous  to  get  rid  of  him,  not 
because  he  voted  for  Mr.  John  Peel,  but  because  he 
was  a  middle  man  between  Sir  Robert  Peel  and  the 
immediate  occupiers  of  the  place.  Is  that  true  ? 
It  looked  not  so  until  the  evidence  of  Mr.  Carmichael 
came,  but  Mr.  Carmichael  went  through  a  series  of 
statements,  all  admitting  of  being  chedted  and  con- 
tradicted, and  to  which  no  cross-examination  was 
addressed,  proving  that  the  dealing  with  the  twenty- 
one  houses  was  not  for  the  purpose  of  the  election, 
but  that  it  was  a  dealing  forming  part  of  a  large 
arrangement  for  the  redistribution  of  Sir  Robert 
Peel's  property  of  a  similar  kind,  and  that,  taken  as 
a  whole,  that  redistribution  was  not  fairly  charge- 
able with  the  favouritism  which  was  attributed  in 
respect  of  the  twenty-one.  Moreover,  witness  after 
witness  connected  with  those  twenty -one  houses  being 
examined,  proved  no  threat  whatever  on  the  part  of 
Mr.  Carmichael.  Mr. Tolson,  the  immediate  tenant  of 
Sir  R  Peel,  proved  no  threat  from  Mr.  Carmichael 
to  interfere  with  him,  and  no  attempt  to  make  him 
interfere  with  his  tenants  ;  and  Mr.  Carmichael,  the 
deep  designing  man  that  he  is  described,  not  having 
made  use  of  any  threats  before  the  election  to  those 
tenants — did  what  ?  It  is  said  he  communicated  to 
other  persons,  from  whom  the  intelligence  would  be 
sure  to  spresd  like  wildfire  to  those  tenants,  that 
they  would  be  turned  out  if  they  did  not  vote  for 
Sir  Henry  Bulwer.  Not  one  single  witness  of  those 
who  were  called  from  the  twenty-one  houses  was 
asked  whether  he  had  heard  anything  of  what  is 
alleged  to  have  been  said  to  the  I'ittertons,  and  the 
Pallets,  and  the  Clerks.  I  leave  out  Walker,  because 
in  his  case  there  was  no  threat  pretended  whatever, 
and  there  was  no  notice  whatever  given  to  him 
until  after  the  election.  I  am  rather  pleased  by  the 
introduction  upon  that  subject.  I  am  rather  pleased 
with  the  notion  that  it  would  be  sure,  if  it  had  taken 
place,  to  spread  like  wildfire,  and  especially  to  spread 
like  wildfire  amongst  the  neighbours,  and  in  this 
class,  and  I  have  been  endeavouring  to  consider  that 
in  the  just  conclusion,  and  the  use  to  make  of  that 
suggestion,  and  I  cannot  help  thinking  that  it  is 
this.  If  those  threats  were  made  they  would  have 
spread  like  wildfire,  and  that  would  have  been  heard 
by  one  or  two  of  the  twenty-one  people  who  were 
evicted  upon  Tolson's  property.  On  the  other 
hand,  if  those  threats  did  not  spread  like  wildfire, 
and  did  not  spread  at  all,  and  did  not  come  to 
the  knowledge  of  any  one  of  those  twenty- 
one  people,  very  likely  they  were  threats  which 
had  been  worked  up  in  the  fancies  of  those  who  said 
they  were  made  to  them  since  the  election,  and  did 
not  exist  before,  or  they  would  have  been  commu- 
nicated. The  latter  does  appear  to  me  to  be  in 
point  of  reasoning  a  sounder  process  than  the  former. 
There  is  another  remark  to  be  made  with  respect  to 
those  twenty-one  houses.  Again,  the  designing 
Mr.  Carmichael  having  plottMl  the  intimidation 
which  was  to  spread  from  the  one  oc  Vkq  ^x>ksKKk\A 
whom  il  wii  made  \a  \i3hfe  Ve«L\.i-^so»  ^ft  Vw«si*^ 
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was  not  made,  having  plotted  that  for  the  purpose 
of  getting  in  Sir  Henry  Bcdwer,  having  succeeded 
in  getting  in  his  candidate,  Sir  Henry  Bulwer,  by 
means  of  this  and  other  arts  which  at  another  part 
of  the  case  I  was  called  upon  to  imagine  existed, 
suddenly  took  it  into  his  head  to  destroy  the  effects 
of  the  plot  which  he  had  hatched  and  which  he  had 
accomplished ;  because  whilst  a  petition  must  have 
been  suspected  and  was  possibly,  and  I  have  no 
doubt  was,  expected  upon  the  30th  Nov.,  a  week 
and  more  before  the  time  for  presenting  the  petition 
expired,  and  when,  to  take  the  course  he  did  would 
add  colour,  if  not,  as  it  is  said  foundation,  to  the 
petitioner's  case,  he  proceeded  to  give  his  notice  of 
the  30th  Nov.  to  Mr.  Tolsoii.  Why  I  must  not  only 
hold  Mr.  Carmichael  to  be  an  oppressor  as  he  is 
called,  I  must  not  only  hold  him  to  be  a  knave  in 
respect  of  Sir  Henry  Bulwer,  and  an  oppressor  in 
respect  of  these  people,  but  I  must  also  come  to  the 
conclusion  that  he  is  a  fool.  I  cannot  do  that.  I 
believe  that  the  charge  against  Mr.  Carmichael  in 
respect  of  these  twenty-one  houses  explained  by  the 
evidence,  the  details  of  which  it  would  be  wearisome 
to  go  over,  but  from  which  I  have  drawn  the  conclu- 
sion I  have  already  stated,  is  as  groundless  almost 
as  the  charge  of  bribery  against  Sir  Robert  Peel. 
I  say  almost,  because  it  may  be  that  the  petitioners 
honestly  believe  that;  but  I  cannot  think  they 
honestly  believed  that  any  judge  would  come  to  the 
conclusion  of  the  truth  of  the  other.  Now  I  come 
to  the  cases  in  which  specific  evidence  is  said  to 
have  been  given  in  the  case  of  Titterton,  James 
Pallett,  Alfred  Walker,  and  James  Clark,  con- 
firmed as  it  is  alleged  by  his  wife  Mrs.  Clark. 
[Having  dealt  with  these,  he  said] :  Now  I  will  make 
a  remark,  and  I  dismiss  this  case  with  it;  Mr. 
Carmichael  was  the  land  agent  of  Sir  liobert  Peel. 
Sir  Robert  Peel  and  Mr.  Cannichael  have  both 
stated  that  he  was  forbidden  to  interfere  in  election 
matters,  and  that  he  did  not  interfere  in  election 
matters  for  Sir  Robert  Peel.  It  is  alleged  that 
he  interfered  for  Sir  Henry  Bulwer;  and  it  is 
alleged  that  he  did  so.  Sir  Robert  Peel  looking  on, 
and  therefore  that  he  bound  them  both.  Glancing 
at  the  petition,  I  find  that  that  was  not  the  view 
which  could  have  been  entertained  in  respect  to 
this  matter  by  those  who  advised  the  petitioners, 
because  there  is  no  charge  whatever  in  the 
petition  of  intimidation  against  Sir  Henry  Bulwer, 
either  directly  or  through  an  agent.  The  intimi- 
dation was  charged  against  Sir  Robert  Peel  only. 
The  intimidation  suggested  is  an  intimidation  which 
would  affect  Mr.  Carmichael,  and  Sir  Henry  Bulwer 
through  him  if  Mr.  Oumiichael  were  his  agent ;  but 
Mr.  Carmichael  was  nut  an  agent  for  Sir  Henry 
Bulwer.  He  was  n  land  agent  and  not  an  election 
agent  for  Sir  Robert  Peel,  and  I  might  have  contented 
myself,  in  point  of  law,  by  stating  these  latter  facts, 
which  clearly  show  that  the  whole  of  the  evidence 
introduced  with  respect  to  Mr.  Carmichael  was 
irrelevant,  and  could  not  have  arrived,  in  any 
view  of  the  case,  however  unfavourable  to  him, 
at  any  useful  end  for  the  petitioners.  Now  I 
proceed  to  consider  the  next  topic;  and  this  is 
one  in  respect  of  which  it  has  been  said  that  the 
case  of  Sir  Robert  Peel  and  the  case  of  Sir  Henry 
Bulwer  are  especially  identical.  It  was  sought  to 
be  made  out  they  were  identical  from  the  beginning. 
It  was  said  that  at  all  events  they  were  identical,  and 
to  some  extent  they  were  after  the  4th  Nov.,  or  per- 
haps after  the  26th  Oct.,  when  Sir  Robert  Peel  appears 
to  have  commenced  to  take  active  measures  for  the 
purpose  of  securing  the  interests  of  the  new  voters. 
I  shall  shortly  dismiss  that  subject.  I  must  make 
some  remarks  upon  it,  because,  notwithstanding  the 
failure  of  proof,  which  was  singularly  obvious  to 
My  obaeirant  mind  in  the  course  of  the  case^  it  was 
iimatud  upon,  in  the  reply  at  least,  aa  altou^Y^  aats\>f 
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of  the  other  topics  which  have  been  urged  apoo  the 
court,  that  there  was  a  joint  action  on  the  part  of  Sir 
Robert  Peel  and  Sir  Henry  Bulwer.    Let  us  take 
the  measure  of  the  evidence  to  establiah  it.    They 
proceeded  jointly,  they  were  jointly  rapreaented  tt 
the  registration.    True,  everybodj  knova  the  hn- 
portance  of  attending  to  the  regiater,  and  eveiy- 
body  also  knows  the  importance  of  combining  it 
the  registration  the  forces  of  thoae  who  repreteBt 
one   side  in  politica  likely  to  be  affected  by  ^ 
result;   and   I   have   no   doubt  from    the  nocioe 
that  has  been    produced  and  also  from  the  pro- 
bability of   the  thmg^  that  Sir  Robert  Peel  aod 
Sir  Henry  Bulwer  anticipating  the  conteat  which  wn 
to  take  place,  Sir  Robert  Peel,  wiahing  wdl  (e 
Sir  Henry  Bulwer,  from  beginning  to  end  boag 
satisfied  with  his  coming  forward,  and  deairing  thit 
he  should  be  returned  with  him,  but  not  at  hit  ex- 
pense, did  unite  with  him  in  taking  care  that  the 
register  was  properly  framed,  and  their  intereiti 
attended  to.     That  registration  would  take  plaee 
about  September.  September  went  by,  then  Octobei^ 
and  then  November.    In  the  ooorae  of  that  period 
these  gentlemen  appeared  to  haTO  panned  differeot 
courses.    Sir  Robert  Peel  did  not  employ  any  poioi 
to  come  down  from  London  and  make  apeeches  aad 
inquiries  on  his  behalf.    Sir  Henry  Bulwer  employed 
a  gentleman  named  Hidey ;   Sir  Robert  Feel  did 
not  employ  Mr.  Shaw  before  Not.  4.     Sir  Robert 
Peel  did  employ  Mr.  Neville,  in  whoae  room  llr. 
Shaw  succeeded  on  the  4th  Nov.     Sir  Henry  Bulwer 
did  employ  Mr.  Shaw  early  in  Anguat ;  I  think  the 
first  week  in  August,  and  Sir  Henry  Bulwer  did 
not  employ  Mr.  Neville.    There  waa  no  person  whs 
could  be  suggested  as  having  been  employed  by  Sir 
Robert  PeeL    It  has  been  denied  by  Sir  Robert 
Peel;  he  was  not  cross-examined  upon  thiapoiiiti 
though  charges  were  made  against  him  upon  oChcA 
There  was  no  person  appointed  by  ^r  Robert  Peel 
to  represent  him,  except  Mr.  Neville  up  to  Nov.  4. 
Baraclough  was  appointed  to  represent,  in  a  canadij 
which    I  must   deal  with  presently.    Sir    Hemy 
Bulwer.     Soon   after,  and  before   Mr.  Shaw  vsf 
appointed,  Mr.  Haley  came  down.      Witneas  afv 
witness   asserted    that   meetings  were   held  ive- 
vious  to  that  4th  Nov.,  at  which  theae  caodiiktei 
unquestionably  had  the  same  agent,  BCr.  Shaw.   I 
decline  to  call  him  a  common  agent  for  the  present; 
witness  after  witness  was  called,  who  said  he  wtt 
present  at  meetings  that  were  held  in  favour  of  Sir 
Robert  Peel  and  Sir  Henry  Bulwer.     la  that  tne? 
Certainly  not.    They  were  people  who  acted  apoa 
mere  rumour ;  they  were  people  who  in  that  respect 
gave  evidence  which  is  unquestionably  ezaggentsi 
Meetings  were  held  up  to  a  certain  point,  and  I 
take  it  up  to  the  first  meeting  that  Sir  Robert  Fed 
attended,  which  I  think  was  certunlv  not  eariier 
than  the  2Gth  Oct.,  meetinga   were  held  in   tbi 
interest  of  Sir  Henry  Bulwer,  and  local  comndtteei 
were  formed  to  get  in  Sir  Henry  Bulwer.    Bus- 
cluugh,  the  person  appointed  for  Sr  Henry  Bulvff. 
went  round ;  he  was  not  seen  by  Sir  Robert  Fed. 
Those  witnesses  are  therefore  mistaken ;  they  spesk 
in  that  respect  upon  rumour  or  belief,  and  tbeeri- 
dence  they  give,  instead  of  eatabliahing  a  jois* 
action  with  Sir  Robert  Peel  againat  the  dear  tn- 
timony  of  the  leading  facts  to  which  I  have  referred. 
rather   shows    that   their   evidence    ought  to  be 
scrupulously  criticised  in  other    pointa   of  viev. 
There  was    a  reason  why   Sir    Robert  Peel  did 
not  join  with  Sir  Henry  Bulwer.     He  was  luia- 
self  sure  of  success.    He  did  become  anxious,  sod 
he  did   become  alarmed,  shortly  before  the  poll: 
and  why  ?    I  could  easily  imagine,  aa  was  tnggw(>d 
in  the  course  of  the  case,  and  aome  people  evea 
thought  that  Sir  Henry  Bulwer  might  come  is  titt. 
I  could  quite  understand  that,  although  Sir  Robert 
Y^\£Ai>)'^'«^  ^haoi^ht  he  would  oone  ia  ss^ 
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faToorite  if  no  foreign  bono  were  brought  into  the 
ooone,  SirHeniy  Bulwer  might  possibly  get  the 
advantage  of  him  amongst  the  new  yoters  in  conse- 
qaenoe  of  the  organised  system  which  certainly  was 
rewnted  to  to  get  in  the  new  voters  in  the  country 
districts  for  Sir  Henry  Bulwer.  That  explains  what 
appears  strange  at  first,  and  was  commented  on  as 
strange  and  almost  incredible  in  the  evidence  of  Sir 
Robert  Peel    He  had  a  reason  for  getting  anxious, 
and  when  he  got  anxious  he  then  proceeded  to  do 
to  some  extent  what  Sir  Henry  Bulwer  had  been 
doing  before,  and  what,  so  far  as  I  can  judge  from 
the  accounts,   Mr.  John  Peel  did  not  resort  to,  or 
resorted  to  more   sparingly  than  either  of  them. 
Baraclough  was  employed  by  Sir  Henry  Bulwer 
Why  Sir  Henry  Bulwer  should  have  selected  Bara- 
doogh,  if  he  was  the  person  who  selected  him  as 
his  agent,  it  is  difficult  to  divine.     I  suppose  that 
Sir  Henry  Bulwer  coming  here  uuknown  anticipated 
that  it  would  be  necessary  to  resort  to  the  system 
to  which  I  have  referred,  and  to  introduce  himself 
at  various  rooms    throughout  the   district  Tother 
rooms  Uian  those  of  public-houses  if  he  coula  find 
them,  which  he  tried  to  do,  but  in  most  instances 
failed  to  find)  the  large  rooms  which  are  usually  to 
be  found   at  public-houses,    only  in  the  sort  of 
neighbourhood  in  which  Sir  Henry  Bulwer  spoke ; 
and  I  suppose  that  Baraclough,  being  a  person 
who  himself  kept  a  house  of  the  description  in 
which  it  might  be  necessary  to  hold  meetings, 
was  recommended  to  Sir  Henry  Bulwer  by  some- 
body else,  and  that  it  was  not  upon  the  principle  of 
opposites  coalescing  to  which  at  first  Sir  Henry 
Bolwer,  being  rather  a  man  of  books  than  of  the 
world,   I  feel  inclined  to  impute  it   that  Bara- 
cioogh  and   Sir   Henry  Bulwer  found  themselves 
in  company.  Baraclough  was  not  engaged  by  Sir 
Robert  Feel,  and  Baraclough  does  not  appear  to 
have  oome  into  contact  with  Sir  Robert  Peel  till 
after  the   election,  and    if   the  circumstance   of 
Baraclough  applying  to  Sir  Robert  Peel  for  the 
monev  to  pay  the  180  men,  and  Sir  Robert  Peel 
oompiying  with  his  application  had  not  been  intro- 
duced in  evidence,  I  should  have  said  there  was  no 
case  against  Sir  Robert  Peel  to  establish  the  affir- 
mative of   Baraclough  representing  him  as  agent. 
I  most  deal  with  that  piece  of  evidence  as  it  has 
presented  itself.      Baraclough  was  stated  in  the 
opening  to  be   an  agent  of  Sir    Robert    Peel   in 
carrying  out  the  joint  system  of  destroying  the 
independence  of  the  borough.    I  wish  to  put  it 
in  the  mildest  form ;  perhaps  I  do  not  put  it  in  the 
exact  language;  I   am  sure  I  do   not   put  it  in 
any  language  stronger  than  that  in  which  it  was 
asserted,  which  assertion  has  not  been  proved.    He 
was  first  alleged  to  be  the  agent  of  Sir  Robert  Peel, 
in  consequence  of  association  between  that  gentle- 
man and  Sir  Henry  Bulwer.    Upon  that  the  evi- 
dence has  wholly  failed.    Following  out  the  track 
lo  which  I  commenced,  by  endeavouring  to  illus- 
trate  the   law   of  agency,    I    think   I   may  say 
(I  am  bound  to  spef3c  clearly,  and  I  will  do  so 
ii    I  can)  that  Sir   Robert  Peel  and  Sir    Henry 
Bolwer  were  no  more  answerable  for  the  acts  of 
their  respective  agents  in  the  position  of  Bara- 
ckmgfa  as   regards    Sir   Henry  Bulwer,  than,    if 
they   were   sailing  in    their  respective  vessels  in 
company  or  under  convoy,  each  would  be  answer- 
able for  the  damage  that  was  done  by  a  collision 
oecasioned  by  the  negligence  of  the  crew  aboard 
the  other.    That  is  the  broad  principle  of  law.    I 
shall  endeavour  to  act  upon  the  broad  principles 
(ijf  law,  which  justly  apply  to  the  facts  which  have 
been  proved  before  me.     It  is  a  broad  principle 
of  law  that  no  man  should  be  answerable  for  the 
act  of  another,  except  to  the  extent  of  the  autho- 
ri^  he  has  given  him,  or  that  he  has  allowed  him 
to  assume,  or  in  respect  of  liabilities  attached  by 


the  policy  of  the  law  to  certain  agencies  in  which 
it  is  thought  well,  for  the  benefit  of  the  public,  that 
the  agent  should  be  considered  to  represent  his 
principal,  whether  he  has  actual  authority  from 
him  or   not,  provided    only  he   has    an  appoint- 
ment as  an  a|,ent.    The  rule  applies,  and  none 
of   the  exceptions,    to   the  present   case.    What 
was    the    effect    of    what    took    place    between 
Baraclough  and  Sir  Robert  Peel  ?    It  is  said  in  reply 
that  that  made  Baraclough  the  agent  of  Sir  Robert 
Peel  by  adoption.    Well  I  can  conceive  that  a  man 
may  be  made  the  agent  of  another  by  adoption.    If, 
for  instance.  Sir  Robert  Peel  were  to  adopt  the  act 
of  Mr.  Carmichacl  in  distraining  for  double  rent  on 
those  two  occasions  on  which  that  remedy  was 
resorted   to,  knowing  what  was  done,  he  would 
become  liable,  even  though  he  had  not  authorised  it 
at  the  time,  because  it  was  an  act  which  was  done 
in  his  name,  the  character  of  which  he  was  aware 
of  at  the  time  of  the  ratification.    I  put  that  by 
way  of  illustration,  because  with  respect  to  those 
distresses,  they  do  not  fall  within  my  province  to 
decide  upon,  as  they  are  under  the  consideration  of 
another  tribunal  before  which   I   have  no  doubt 
justice  has  been  done,  and  if  a  mistake  has  been 
made  in  point  of  law  in  resorting  to  double  distress, 
which  is  not  permitted  by  law  in   respect  of  an 
adverse  holding  over  by  the  tenant,  the  tenant  will 
recover,  and  I  heartily  wish  he  may  recover,  and 
with  damages.    I  refer  to  it  as  an  illustration  of  the 
law  of  agency  by  which  a  man  may  become  answer- 
able for  the  act  of  his  agent,  the  act  of  a  person  who 
was  not  his  agent  at  Uie  time,  but  who  has  done 
something  in  his  name  which  he  afterwards  thinks 
proper  to  adopt.     The  rule  is  plain  that  a  rati- 
fication after  the  act  is  equivalent  to  an  authority 
given  at  the  time.     The   rule  is    also   plain    as 
limited    to    the   case    in    which    the  principal, 
the  person  sought  to  be  made  liable  as  principal, 
is  acquainted  with  the  character  of  the  act  at  the 
time  when  he   ratifies.    Sir  Robert  Peel,  in  con- 
senting that   the   men  employed    by  Baraclough 
should    be   paid,    and   paid    out   of   his    money, 
would  be  a  sufficient  adoption  of  the  act,  provided 
Sir  Robert  Peel  at  the  time,  was  acquainted  with 
the  character  of  the  act.    He  swears  himself  that 
he  was  not.    He  had  employed  not  Baraclough,  but 
Mr.  Shaw  his  agent,  who  was  also  agent  for  Sir  Henry 
Bulwer.    Baraclough,  acting  for  Sir  Henry  Bulwer, 
complained  of  the  hostile  feeling  against  him,  and 
desired  to  be  protected  against  an  anticipated  attack. 
Mr.  Shaw  and  Mr.  Baracloughdescribed  that  as  being 
a  statement  that  a  few  men  would  be  required.    I 
think  the  authority  given  by  Mr.  Shaw  to  them  was 
abused  to  a  very  gross  extent  by  Baraclough  in 
getting  the  130  men,  but  I  believe  that  Mr.  Shaw 
was  as  astonished  as  a  man  could  be  when  he 
learnt  that   abuse    after    the   election  was  over. 
I  am   satisfied    that    Sir    Robert    Peel    did    not 
know  of   it.     He  says  he  did  not.      Mr.  Shaw 
stated  that  he  gave  express  directions  not  to  employ 
voters.    Sir  I^bert  Peel   says  that  he  gave  the 
authority  in  a  few  words  under  the  supposition  that 
the  men  had  been  emplyed,  and  without  knowing 
anything  of  the  details  and  without  knowing  that 
voters  had  been  employed.    Mr.  Carmichacl,  who 
made  the  payment  on  the  part  of  Sir  Robert  Peel, 
expressed  that  which  I  presume  Mr.  Shaw  also  felt, 
astonishment  when  he  was  informed  by  Baraclough 
that  Sir  Robert  Peel  bad  authorised  the  payment  of 
the  130  men  for  his  protection  and  the  protection  of 
the  voters  in  the  course  of  the  election.  But  Mr.  Car- 
michael  paid  because  he  was  satisfied  that  Baraclough 
had  the  authority  of  Sir  Robert  Peel .  Mr.  Carmichi^ 
states  that  he  did  not  know  that  there  were  any 
voters  amongst  them.    The  conclusion  therefore  is 
clear,  not  only  upon   the  evidencft  ^g^^^Tt  Vj  "^xs. 
Robctl  Pw\,  bu\.  sko  VxkYo:^  a\.  >aaa  vx^^j^^^^^^Sa. 
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that  eTideace  has  received  frum  the  circumstances 
to  which  I  have  referred,  that  Sir  Robert  Peel  was 
not  acquainted  with  the  illegality  of  the  act  of 
Baraclough,  if  it  was  illegal,  at  the  time  when  he 
did  the  act,  which  would,  if  he  were  so  acquainted, 
have  amounted  to  a  ratification,  and  that  his  case 
therefore  does  not  fall  within  the  rule  of  agency  by 
adoption.    So  much  for  the  opening  of  a  partner- 
ship in  the  shape  of  an  association  between  those 
gentlemen  as  it  were  to  coerce  or  cajole  this  con- 
stituency into  adopting  the  nominee  of  Sir  Robert 
Peel.  So  much  for  the  alleged  agency  of  Baraclough 
by  adoption.    I  need  hardly  say  to  those  who  have 
attended  to  the  remarks  which  it  has  been  my  duty 
to  make  in  disposing  of  this  most  important  case — 
I  need  hardly  say  to  those  who  have  followed  with 
intelligence    these    remarks — that    this    disposes 
mostly,  if  not  altogether,  of  the  case  as  regards  Sir 
Robert  Peel.    I  proceed    to  consider  the  case  as 
affecting  Sir  Henry  Bulwer,  and  with  respect  to 
that  I  think  it  is  not  improper  to  say  that  I  believe 
that  but  for  the  existence  of  this  case  and  the 
evidence  which  has  been  offered  in  support  of  it,  Sir 
Robert  Peel  never  would  and  never  could  have  been 
subjected  to  the  ordeal  through  which  he  is  called 
upon  to  pass  upon  this  occasion.    Every  assertion 
throughout  the  case  has  been,  not  that  Sir  Robert 
Peel  got  in  by  an  unfair  advantage  over  Mr.  John 
Peel,    but    that    Sir    Robert    Peel,    being    sure 
lo   get    in    by    an    overwhelming    majority,    was 
determined  to  get  in  some  other  person  who  was 
to  be  his  nominee,  and  who,  if  that  means  anything, 
was  to  be  his  creature,  to  be  under  his  influence, 
and  to  do  his  bidding.    I  have  not  the  honour  of 
Sir  Henry  Bulwer's  acquaintance ;  those  who  know 
him  will  be  able  to  say  how  probable  that  may  be. 
I  have  no  sufficient  knowledge  of  his  character  to 
be  able,  if  it  would  be  pertinent,  to  pronounce  any 
judgment  upon  it— suffice  it  to  say,  that  any  such 
case,    however    vehemently    it    may    have    been 
asserted  upon  expected  evidence,  which  has  wholly 
failed,  and  persisted  in,  notwithstanding  that  failure, 
is  not  such  as  to  satisfy  any  candid,  or  impartial,  or 
rational  mind.    As  for  Sir  Henry  Bulwer,  his  case 
may  be  divided  into  heads.    First,  as  affecting  the 
employment  of  the  130  men,  who  were  employed  by 
Baraclough  on  the  day  of  the  election.    It  appears 
that  either  the  day  before  the  nomination,  or  the 
day  of  the  nomination  ;  I  think  it  must  have  been 
the    day   of    the   nomination,    because    that    was 
Monday,    if   I    recollect  rightly — tliere   hatl   been 
collisions,  and  there  liad   been  assaults,  or  what 
were   called    assaults,    which   were  taken    before 
the     magistrate's,    and     which     they    appear,     I 
think,  to  have  disposed  of  by  telling  the  parties 
on  both  sides  to  go  about  their  business,  and  to 
conduct  themselves   as    peaceable  people  for   the 
future.    But  there  was,  or  was  alleged  to  be  ex- 
pected, a  force  at  the  election  in  respect  of  which 
Baraclough  asked  to  have  some  men  to  protect  him 
and  to  protect  tlic  voters.     Now  I  must  deal  with 
this  first  in  point  of  law  and  afterwanls  in  point  of 
fact.    It  is  not  illegal  to  employ  persons  to  prevent 
a  breach  of  the  peace.     It  is  a  most  dangerous 
practice,  and  one  that  ought  never  to  bi»  resorte*!  to. 
Even   if   the  thret?  policemen   only,    who   at  first 
appeared  to  have  l)een  the  only  persons  upon  the 
scene  had  been  present,  great   blame  would  have 
attached  to  the  authorities  which  I  should  express 
in  delivering  my  judgment ;  and  great  blame  would 
attach  to  the  candidates  who  sought  to  supplement 
the  law  by  engaging  a  force  so  large  upon  either 
side  that  a  similar  force  was  engaged  upon  the  other, 
and  collisions  were  almost  sure  to  take  place,  and 
the  peace  almost  sure  to  be  broken  in  consequence 
of  the  awkward  means  which  had  been  adopted  to 
preserve  ik    But  there  would  certainly  be  nothing 
illegal  ia  employing  persons  w\\o  werti  noV.  voWt«. 


I  think  it  would  have  thrown  a  soflpidon  apoo  the 
character  of  the  electioa — it  would  hare  thrown  a 
suspicion  as  to  the  employment,  and  even  now,  to  a 
certain  extent,  throws  a  strong  auspicicm  upon  the 
character  of  the  election,  so  far  as  the  ooodnct  of 
one  of  the  parties  engaged  in  it  was  oonccmed,  evea 
if  there  has  not  been  a  single  TOter  amongat  tlienL 
And  I  must,  in  sUting  that  it  would  not  have  beca 
illegal,  say  that  for  the  misoondact  of  every  one  d 
those  men  employed  in  that  ci^Mcitj  any  pemm 
who  presumed  to  appoint  for  himaelf  a  number  of 
persons  whom  he  cidlcKl  private  police,  or  by  wbl^ 
ever  other  name  he  might  designate  them,  would  be 
answerable  as  their  master,  they  being  his  aerraots. 
Possibly  this  may  tend  to  deter  any  person  of  sab- 
stance  from  resorting  to  such  an  expedient  for  the 
future.    Happily  the  question  of  actionable  liability 
has  not  arisen,  because  these,  and  whatever  other 
persons  may  have  been  employed  by  other  candi- 
dates, if  any,  turned  out  to  be  peaceful  and  moic 
quiet  constables,  and  with  the  exception  of  one  of 
them  getting  his  head  broken,  no  great  harm  ap- 
pears to  have  resulted  from  their  employment.   It 
is  in  respect  of  there  having  been  Toters  amongn 
them  that  the  difficulty  arises.    The  Uw  with  re- 
spect to  the  employment  of  voters  has  been  dit- 
cussed  in  a  great  variety  of  cases  which  have  come 
before  election  committees.    I  think  it  right,  as  thii 
is  the  first  case  in  which  I  have  had  to  decide  upos 
such  a  question  as  is  raised  here,  to  refer  to  the 
decisions  by  name  in  order  that  those  who  may  ban 
to  deal  with  the  amendment  of  the  law,  if  any 
amendment  of  it  is  to  follow  as  the  result  of  tbeK 
inquiries,  may  be  informed  of  what  has  taken  plsoe» 
and  what  is  likely  to  be  the  view  of  those  who 
sit  here.    The  cases  in  which  the  employment  of 
voters  has  been  considered  are  the  JmouUt  emu,  in 
I  Pow.  Rod.  &  Dew.  p.  178,  where  the  principle  Uid 
down  by  the  committee  was,  that  the  oolourabie 
employment  of  voters  under  the  pretext  of  giving 
them  wages  for  services  which  were  not  rendered, 
was  and  is  bribery ;  that  the  colourable  employnest 
of  voters  for  the  purpose  of  inducing  them  or  entidnf 
them  to  give  their  votes  to  the  candidate  whoemplon 
them  is  bribery.    The  next  case  on  that  side  of  the 
question     is    that    of    Oxford^   in    Wolf,    k  De«. 
109,  which  took  pUce  in  1857,  and  the  Hmil  case,  in 
Wolf.  &  Brist.  K7,  which  took  place  in  1859.   On 
the  other  hand,  there  is  a  list  of  cases  in  wfaick 
committees  have  refused  to  come  to  the  cooclauoi 
that  the  employment  was  colourable  upon  variooi 
grounds,  in  some  of  which  the  services,  though  ooi 
rendered,  were  expected  by  the  candidate  or  his 
agent  to  be  rendered,  and  the  intention  to  bribe  vtf 
negatived  by  the    circumstance    that,  though  no 
service  was  rendered  by  the  misconduct   of  the 
voters  employed,  service  was  contemplated  bj  tbe 
candidate  or  his  agent,  and  so   the  intentiuo  ta 
employ  by  way  of  inhery  as  a  colour  and  a  closk 
for  it  was  negatived.    The  cases  having  that  teo- 
dency  are,  first,  the  Cambridgt  case,  in  Wolf,  k  Dev. 
23  and  41,  which  took  place  in  the  year  185^  tad 
which  is  remarkable  amongst  the  cases  before  mnden 
election  committees  by  reason  of  the  judgment  pro- 
nounced by  the  then  member  for  the  county  of  Gvk. 
Mr.  IVasv,  now  one  of  the  Barons  of  the  Excheqotr. 
in  Ireland,  a  gentleman  of  the  highest  business csi>*- 
city  and  the  soundest  knowledge  of   law,  and  is 
that  case  he  {Minted  out  the  reasons  (which  tfe 
more    or    less    applicable  to   the    employment  oi 
the  voters  here)  for  holding    a    decisioo  of  Uk 
committee  of  the  Leicester  case  (which,  however,  it 
recognised),  adverse    to    the  case  of  the  sittinr 
member.    There  is  then    the  case  of  Lcmketk,  ia 
Wolf.  &  Dew,  129,  where  the  committee  also  hsd 
the  advantage  of  being  presided  over  by  a  geotkmsu 
of    great    experience    and     acknowledged    voitlk. 
V.x^«\MikLtA:d  b    Mvcr^'  member  of  the  Ptofetiioo  vb 
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hms  had  the  happineM  to  form  his  acquaintance,  and 
•ingolarlj  sound  in  his  Ticws  both  of  business  and 
of  law.  That  gentleman  was  Mr.  Robert  Ingham, 
the  member  for  South  Shields.  There  the  committee 
bad  to  perform  a  Terj  delicate  task,  because  in  the 
borough  of  Lambeth,  to  which  their  decision 
applied,  there  was  adopted  an  organised  system  of 
load  committees  and  paid  canyassers.  Treating 
was  charged,  but  was  not  proved;  the  bribery 
which  it  was  sought  to  put  in  its  place,  consisted 
in  the  payments  of  members  of  the  committees, 
▼oters  who  were  selected  as  paid  canvassers  in 
the  borough.  Some  of  the  small  tradesmen  gave 
their  services  gratuitously,  other  voters  were  em- 
ployed who  would  not  give  their  services  gra- 
tuitously, and  received  various  sums  which  it 
was  alleged  were  bribes,  their  services  being 
colourable.  The  committee  decided  that  that 
system  of  organised  canvassiag,  whatever  abuses 
it  might  ^  lead  to,  and  they  are  many,  though 
accompanied  by  the  payment  of  the  canvassers, 
which  might  bip  bribery,  was  under  the  circum- 
stances legitimate  and  did  not  defeat  the  election 
though  pajrments  were  made  to  the  voters  who 
were  employed  in  the  course  of  the  system.  I  refer 
particularly  to  those  latter  cases,  because  of  the 
importance  which  attaches  to  them  for  the  reasons 
I  have  stated.  Then  there  is  the  case  of  Pretton, 
Wolf,  it  Brist  76,  in  the  year  1859,  where  the  com- 
mittee had  again  to  consider  the  subject  of  paid 
canvassers,  and  though  they  reported  to  the  House 
that  the  system  of  paid  canvassers  was,  as  it  un- 
questionably in  my  mind  is,  objectionable,  yet  they 
declined,  as  in  the  Lambeth  case,  to  set  aside  the 
election  on  the  ground  of  the  system  having  been 
resorted  to.  These  cases  throw  cross  lights  upon 
the  question  of  the  employment  of  the  130  men,  and 
also  upon  the  case  of  treating ;  because,  substituting 
treating  for  bribery,  and  ixMuring  in  mind  that  the 
Parliamentary  Elections  Act  1868  directs  that  the 
judge  sitting  here  shall  act  upon  the  principles 
upon  which  election  committees  acted,  where  he 
bas  no  lif^ht  from  the  rules  which  his  own 
professional  experience  supplies  him  with,  those 
cases  throw  light  upon  the  treating  so  far  as 
it  is  properly  to  be  referred  to  refreshments  sup- 
plied to  committeemen  engaged  in  the  local  com- 
mittees, and  they  throw  light  upon  the  case  of 
the  employment  of  the  130  men  so  far  as  the 
number  consisted  of  voters.  Now  I  must  pro- 
ceed to  deal  with  the  facts,  and  I  must  re- 
member that  the  principle  to  be  acted  upon  may 
be  represented  by  this  question.  Was  the  employ- 
ment of  those  130  men  a  colourable  device  to  cover 
bribery,  or  is  it  to  be  referred  to  motives  and  to 
action  other  than  an  intention  to  procure  votes? 
Here  I  am  brought  more  closely  into  contact  with 
Baraclough,  and  I  must  state  my  view  of  the  sort 
of  evidence  which  he  gave.  Baraclough  was  re- 
presented to  the  court  by  one  of  the  learned  counsel 
for  the  respondents— and  lam  deeply  indebted  to 
both  the  learned  counsel  for  the  manner  and  matter 
of  their  addresses  to  me  upon  Saturday  evening ;  I 
am  deeply  indebted  to  them  for  giving  me  credit 
for  a  desire  to  decide  this  case  upon  the  facts,  and 
according  to  the  law,  and  for  supposing  that  I  could 
not,  as  I  will  not,  if  I  can  help  it,  be  moved  by  any 
appeals  to  suspicion  or  to  prejudice— one  of  those 
learned  counsel  would  represent  Baraclough  as  a 
knave.  I  leave  out  the  adjective.  Another  would 
designste  him  a  patriot— and  certainly  they  had 
tbe  disadvantage  which  advocates  to  a  certain 
extent  representing  the  same  side  must  neces- 
sarily have  when  they  differ  in  their  views  of 
a  fact  of  some  little  consequence  to  ascertain 
tbe  exact  proportions  of.  It  does  not  seem  to 
bftve  occurred  to  either  of  those  gentleman  that 
though  a  knave  is  veiy  unlikely  to  b^  a  {latriot,  yet 


that  it  is  possible  that  a  patriot  may  be  a  little  of  a 
knave.  Having  said  this  much,  I  think  it  right  at 
once  to  add  of  Baraclough,  whom  I  shall  treat  with 
all  the  respect  which  is  due  to  him,  whatever  that 
may  be,  taking  a  reasonable  view  of  his  conduct  in 
the  transaction,  I  do  not  adopt  either  the  one  view 
or  the  other.  It  appears  to  me  that  Baraclough  is 
a  man  of  considerable  activity  of  mind,  possibly  with 
an  intellect  somewhat  superior  to  that  of  the 
generality  of  his  fellow  workmen,  who  seem  to  make 
him  a  sort  of  centre.  It  may  be  not  quite  so 
superior  as  he  may  represent  it,  if  I  may  judge 
from  the  way  in  which  he  began  to  give  his  evidence, 
which  certainly  made  an  unfavourable  impression 
upon  me,  but  which  was  removed  towards  the  end-« 
a  man  with  an  intellect  not  of  so  high  an  order  as  he 
would  be  inclined  to  rate  it  in  his  own  mind ;  but 
a  man  who  for  one  cause  or  other  certainly  exercises 
a  great  deal  of  influence  amongst  the  body  of  work- 
ing men,  especially  one  class  of  them  mentioned  in  the 
course  of  the  enquiry.  He  was  a  person  who,  in  conse- 
quence of  those  qualifications,  was  employed  for  the 
purpose  of  regularly  organising  the  system  of  local 
committees  for  the  added  voters,  and,  as  it  were, 
accidentally,  and  upon  the  occasion,  to  employ  some 
few  men  to  protect  himself,  which  few  men  were 
magnified  to  the  number  of  130.  Why  did  Bara- 
clough employ  those  130  men  ?  for  that  is  the  question 
to  be  inquired  into.  I  believe  that  Baraclough 
employed  those  130  men  because  he  desired  to  gain 
popularity  for  himself,  and  because  he  desired  to 
make  a  handle  of  their  employment  for  the  purpore 
of  gaining  favour  amongst  the  class  to  which  the 
men  belonged.  I  believe  that  he  did  it  for  the  pur- 
pose of  making  capital  for  himself,  and  I  believe 
that  in  doing  that  he  acted  unfaithfully  to  his 
employer.  I  believe  that  he  gave  a  notice  to  Mr. 
Shaw.  He  certainly  gave  none  to  anybody  employed 
on  the  part  of  the  members,  nor  was  there  any 
means  of  discovering  until  after  the  election.  He 
gave  no  notice  that  he  was  going  to  engage 
this  multitude  at  all.  They  were  utterly  use- 
less, and  could  be  of  no  benefit  to  either  of 
the  candidates  so  far  as  101  of  them  were  con- 
cerned, because  they  were  not  voters— and  it  has 
not  been  suggested  that  any  one  of  them  was  a 
person  of  influence  with  voters,  or  likely  to  bring 
one  in.  It  is  inevitable  to  conclude  thei^ore  that 
this  person  Baraclough,  whatever  may  be  his  quali- 
fication, good  or  evil,  in  respect  of  the  other  por- 
tions of  his  employment,  did,  in  employing  those 
men,  what  was  not  to  the  advantage  of  his  employer 
— wliat  was  not  to  the  advantage  of  Sir  Henry 
Bulwer.  On  thc^  contrary,  what  has  brought  strong 
suspicion  and  some  degree  of  discredit  to  the  cause 
of  the  side  on  which  those  men  were  employed, 
and  if  after  the  strictest  scrutiny  of  the  evidence 
with  respect  to  them,  after  carefully  examining  the 
list  and  going  through  the  register  and  the  canvass- 
book,  I  had  arrived  at  the  conclusion  that  the  inten- 
tion of  employing  those  130  men  was  to  engage  one 
voter  to  vote  for  Sir  Henry  Bulwer  who  would 
otherwise  have  voted  for  Mr.  John  Peel,  I  should 
have  said  this  election  is  void.  Ought  I  to  arrive 
or  to  have  arrived  at  that  conclusion  ?  Of  those 
130  men  to  begin  with*  101  were  not  voters  at  all, 
and  they  are  not  shown  to  have  been  in  a  position 
to  influence  voters — nineteen  of  them  voted  for  Sir 
liobert  Peel  and  Sir  Henry  Bulwer ;  ten  who  were 
voters  did  not  vote  at  all ;  one  who  had  promised 
Sir  Robert  Peel  and  Sir  Henry  Bulwer  voted  for 
Sir  Robert  Peel  and  Mr.  John  Peel,  and  one  also 
who  had  promised  Mr.  John  Peel  voted  for  Sir 
Robert  Peel  and  Sir  Henry  Bulwer.  I  ought  to 
mention  that  the  nineteen  who  voted  for  Sir  Robert 
Peel  and  Sir  Henry  Bulwer  were  persons  all  of 
whom  had  promised  to  vote  in  that  way^  and  tKa.t. 
1  only.    One  thet^ot^  Ni\i»  \%  iJa!Cf«Y^>x^'^  ^^v^  -^^sn* 
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of  Mr.  John  Fi^l,  to  have  promised  him  and  to  have 
voted  the  other  way,  is  the  person  Allsop.  Of 
course  there  was  an  opportunity  of  showing  if  any 
body  else  had  been  influenced  in  a  similar  way. 
That  opportunity  has  not  been  taken  advantage  of, 
and  I  cannot  assume  that  it  could  have  been  taken 
advantage  of.  The  question  therefore  is  reduced 
in  reasoning  to  this  :  Am  I  to  conclude  that  for 
the  sake  of  securing  this  one  person  AUsop,  all  the 
other  129  men  were  employed  ?  Before  I  answer 
that  question,  I  must  refer  to  another  fact :  five  of 
those  persons  were  called  as  witnesses,  and  no  one 
of  them  says  that  he  was  asked  to  vote  against 
the  party  for  whom  he  had  previously  decided 
to  vote.  Many  of  them  state  that  they  were 
employed  to  do  nothing.  To  begin  with  ;  one 
of  them,  I  think  Farnsworth,  Urst  stated  one 
thing  and  then  another.  Several  of  them  upon 
being  pressed  admitted  that  they  had  attended  at 
the  poll  booths,  that  they  had  brought  up  voters, 
that  they  had  made  way  for  voters.  It  is  quite 
obvious  that  those  persons  have  been  called  as  wit- 
nesses before  the  court,  who  felt  most  favourably 
towards  Mr.  John  Peers,  or  rather  (I  ought  not  to 
introduce  Mr.  John  Peel's  name  so),  towards  the 
I>ctitioner's  mea,  and  who  have  given  the  best  and 
worst  evidence,  for  the  one  party  and  the  other,  of 
which  they  are  capable.  Now,  let  me  place  this 
question  in  another  way — How  stand  the  accounts  ? 
64A  was  charged  for  those  nondescripts  in  the 
accounts.  Assuming  that  the  twenty-eight  voters 
had  been  employed,  I  think,  even  with  the  force  of 
police  which  we  learn  really  was  present  at  the 
election,  it  would  hardly  have  been  said  there  was 
no  object  in  having  some  persons  present  for  clear- 
ing the  way  for  the  voters  to  come  up  to  the 
pollin*;  booth ;  but,  of  course,  the  evidence  would 
have  been  less  diluted,  for  there  would  have  been  a 
removal  of  the  101  parts  of  water  which  go  to  make 
up  the  180  of  the  mixture.  But  following  that  up 
by  a  reference  to  the  figures,  what  is  the  state 
of  things  a8  reg^ards  the  employment  of  people 
of  the  description  of  messengers  in  the  accounts  of 
the  respective  candidates?  I  must  turn  first  to  Mr. 
John  PeePs  account,  which  I  have  before  me.  I  find 
a  charge  in  that  account  of  posting  and  delivering 
bills,  journeys,  &c.  (messengers,  I  presume), 
79/.  ««.  lOdl  Then  I  find,  for  clerks  and  other  per- 
sons (which  I  do  not  add  to  the  79/.  6s.  lOd.,  because 
the  other  persons  have  nothing  to  do  with  this 
matter),  a  charge  of  72/.  5x.  Tuniing  next  to  Sir 
Kobert  Peel's  account,  I  find  a  charge  independent 
of  C4/./of,  I  think,  21/.— for  messengers,  and  booths, 
71.  Ss.  Od.;  messengers  during  the  canvass  and 
election,  14/.  10*. — 21/.  in  Sir  l^bort  Peel's  account 
as  compared  with  79/.  in  Mr.  John  Peel's  account. 
Nobody  has  suggested  that  Mr.  John  Peel  has 
been  guilty  of  any  illegal  practice  at  this  election. 
I  am  quite  sure,  in  the  heat  of  the  proceedings,  if 
he  had,  something  must  have  oozed  out  sliowing  he 
had  done  wrong.  But  if  I  were  to  c()mi)are  the 
accounts  and  to  decide  this  matter  by  figures  (of 
which  it  is  said  you  may  make  anything  if 
you  try)  I  should  draw  a  very  unfavourable 
conclusion,  which  is  quite  foreign  to  my  mind  at 
present,  comparing  the  account  of  Sir  Robert  Peel 
and  Mr.  John  ]*eel.  But  now  coming  to  compare 
each  of  them  with  the  accounts  of  Sir  Henry  Bulwcr, 
apart  from  the  64/.,  I  find  the  sum  of  53/.  IHx.  in 
Sir  Henry  Bulwer's  account,  which  amount  includes 
clerks,  those  persons  being,  as  I  have  already 
mentioned,  included  in  the  second  item  of  72/.  os.  of 
Mr.  John  Peel's  account  which  I  rejected;  and  I 
certainly  cannot,  either  from  any  knowledge  of  my 
own,  or  from  any  experience  of  the  ch.iracter  of 
this  election,  that  I  can  gain  from  the  figures 
appealing  ia  the  respective  accounts,  come  to  the 
ncluBion  thai  thu  04/.  sp^ut  a\K>n  VVlq«u  yeuf^fVe 


was  spent  by  way  of  prof  oaioii  and  ahow  to  attract 
others  by  its  glitter ;  and  for  the  reaaooa  whidi  I 
have  referred  to,  I  come  to  the  oondasion  that  it 
was  an  act  done  by  Baraclough  for  the  p«irpose  of 
obtaining  popularity  for  himself,  mnd  that  it  was 
not  either  in  respect  of  the  question  of  law,  or  apoa 
the  established  fact,  an  act  which  I  can  dedgnmte  u 
having  l)een  bribery.    I  most  leaye  it,  howerer,  1:^ 
saying  this,  that  it  is  an  act  in  the  course  of  this 
case  that  has  weighed  most  heavilj  on  my  mind, 
which,  so  far  as  I  judicially  can,  I  reprdiend  and 
condemn  and  which  if  I  thought  it  had  been  done 
by  Baraclough  with  any  view  to   advancing  the 
interests  of  his  employer,  or,  if  I  believed  even  that 
it  had  advanced  the  interesu  of  his  employer,  so 
that  I  must  impute  the  intention  to  do  that  which 
was  the  natural  consequence  of  the  act,  I  must  have 
held  this  election  to  be  void.     If  soch  practices  sre 
resorted  to,  those  on  whose  bdialf  they  are  conmiitted 
must  take  the  consequences  of  a  less  favourable 
conclusion,  where  the  circumstances  do  not  allow  of, 
or  rather  1  should  s^  call  for,  that  at  which  my 
mind  has  arrived.     There  remains  to  be  demit  with 
that  portion  of  the  case  to  which  the  greater  part  of 
the  evidence  has  been  directed,  which  again,  though 
not  given  to  view  circumstances  which  came  before 
me  in  any  other  than  a  dry  way,  certainly  woaM 
furnish  to  any  person  who  was  to  decide  apoos 
simple  and  moral  view  of  the  matter  a  aubject  of 
strong  lamentation.    I  allude  to  the  evidence  whidi 
has  been  given  to  maintain  the  case  of  treating.   I 
think  before  I  go  on  to  that,  in  case  anybody  should 
be  mistaken  as  to  the  mode  in  which  I  have  disposed 
of  the  case  of  the  130  men,  I  ought  to  observe  thst 
by  the  3l8t  section  of  the  Representation  of  the 
People  Act  a  voter  who  is  employed  loses  his  vote. 
I  think  I  ought  to  add  another  circnmstanoe  before 
proceeding  to  this  case  of  treating.    Adopting  the 
conclusion  that  Baraclough  meant  to  bnbe  at  the 
election,   what  was  his  conduct   according  to  the 
opening  ?    Again,  I  cannot  help  going  back  to  the 
opening,  because  aothing  can  be  more  true,  either  in 
fact  or  in  reasoning,  than  that  people  are  sore  to 
diminish  in  the  end  what  they  stop  to  exaggerOe. 
In  the  opening  it  was  said  there  was^  conceahneot, 
people  were  going  in  one  by  one.    Yon  heard  of  s 
man    mysteriously    pointing  to    a    half-sovereign, 
instead  of  saying,  "  Take  your  wages."   What  is  the 
fact  in  the  evidence  given  ?    Why,  that  this  crowi 
of  people  were  allowed   to  assemble    outside   the 
tayern  at  which  Sir  liobert  Peel  had  his  committee 
nwms,  and  that  upon  the  very  day  after  the  election. 
More  mi^ht  l»e  said  upon  the  subject.      I  have  said 
quite  enough  to  explain  the  views  in  which  I  see 
very  clearly  that  I  ought  not  to  arriTO  at  the  con* 
elusion — however  1  may  condemn  the  act — that  it 
was  an  act  properly  designated  as  bribery.    I  think 
it  was  an  act  of   vanity  to  gain  popularity  for 
Baraclough,  and    not  an  act  of   bribefy  for  Sir 
Henry  Bulwer.    I  must  now  proceed  to  deal  with 
the  charge  of  treating.    The  charge  of  treating  ii  a 
charge  of  extreme  seriousness,  and  it  most  be  dealt 
with   with  a    determination   to  enforce  the   law. 
but  at  the  same  time  with  caution— not  as  one  was 
was  invited  to  do  on  the  part  of  the  petitioners  in 
reply,  to  cleanse  Uie    boroughs    and    counties  of 
England,  at  the  expense  of  doing  an  injustice,  and 
making  an  example  of  some  person   who  has  not 
broken  the  law.    The  first  question  is  to  find  your 
corruptor,  and  then  it  will  be  time  to  consider  what 
is  to  be  done  with  him.     If  there  waa  oormption  in 
this  case  made  out  upon  the  evidence  and  traced  to 
Sir  Henry  Bulwer  or  his  agent,  and  for  this  poipose 
I  should  treat  Baraclough  as  his  agent,  the  dectioD 
was  void.    The  question  is  whether  treating  in  the 
sense  of   the  Act  of  Parliament  was  esti^ished. 
In  order  to  make  corrupt  treating,  without  resdiajr 
\\.Yi<(i  ^Qt^%  \]1  \hA  sectiou,  it  is  siiffliaent  to  state  thtf 
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it  moit  be  treating  under  ctrcnmstances  and  in  a 
manner  that  the  person  who  treated  used  meat  or 
drink  with  a  corrupt  mind — that  li,  with  a  view  to 
induce  people,  by  the  pampering  of  their  appetites, 
to  vote  or  to  abstain  from  TOting,  and  in  so 
doing  to  act  otherwise  than  they  would  have  done 
without  the  incitement  of  meat  or  drink.  It  is  not 
the  law  that  eating  and  drinking  are  to  cease  during 
an  election.  Eating  and  drinking  by  voters  is 
nedaUy  provided  for  by  the  2drd  section  of  the 
Corrupt  Ftactices  Act  1854,  and  that  section  forbids 
and  makes  it  illegal  to  give  meat  or  drink  to  voters 
upon  the  day  of  the  nomination  or  upon  the  day  of 
the  poll ;  but  that  section  goes  on  to  say  **  to  give 
meat  or  drink  to  voters  in  respect  of  their  having 
voted  or  being  about  to  vote,'*  and  even  in  the  case 
of  persons  being  about  to  vote,  it  imposes  a  penalty 
of  40s,  only  upon  the  person  who  so  treats.  Now 
nothing  therefore  can  make  it  more  obvious  than 
that  the  Legislature  did  not  intend  that  every 
bit  of  bread  or  sup  of  drink  given  to  a  voter  in  the 
course  of  an  election  should  have  the  effect  of 
defeating  that  election.  If  the  Legislature  meant 
so  they  would  have  said  so  in  the  section  to  which 
I  have  referred.  They  have  imposed  a  special 
penalty  and  made  such  an  Act  illegal,  but  they 
have  not  said  that  such  an  Act  shall  avoid  the 
election.  What  the  Legislature  has  said  is  that 
such  an  Act,  if  done  corruptly,  and  done  for  the 
purpose  of  influencing  the  election,  shall  make  the 
election  void ;  and  that  by  virtue  of  the  86th  section 
of  the  statute  which  classes  together  bribery, 
treating,  and  undue  influence,  the  committing  of 
either  of  them  by  the  member  or  his  agent  is  a 
circumstance  which  shall  void  the  election.  The 
question,  therefore,  is  whether  it  has  been  proved 
that  there  was  corrupt  treating  by  Sir  Henry  Bulwer 
or  his  agents.  It  is  admitted  that  there  was  not 
treating  by  Sir  Henry  Bulwer  personally ;  but  again 
this  is  one  of  the  admissions  that  must  be  taken 
with  a  grain  of  salt,  because  it  is  all  very  well  to 
ahuffle  Sir  Henry  Bulwer  off  the  scene  by  saying 
that  the  petitioners  never  meant  to  say  that  Sir 
Henry  Bulwer  treated  personally,  and  by  doing  so 
to  get  rid  of  his  important  evidence  in  which  he 
contradicts  one  of  the  principal  witnesses  on  the 
part  of  the  petitioners,  who  alleged  Uiat  Sir  Henry 
Bulwer  addressed  a  meeting  in  which  there  were 
two  drunken  men  lying  on  the  floor,  one  of  whom 
rose  occasionally  upon  his  elbow  and  hurraed  or 
hiccupped  for  Sir  Henry  Bulwer.  However,  though 
now  no  formal  charge  is  made  against  Sir  Henry 
Bulwer  of  personal  treating,  I  cannot  forget  the 
charges  made  in  the  petition,  and  I  cannot  forget 
the  evidence  which  was  offered  by  a  person  I  think 
of  the  name  of  Hatton,  which  would  have  the 
effect  of  showing,  if  it  has  any  effect,  that  Sir  Henry 
Bolwer  must  have  been  a  party  to  the  drinking 
whidi  took  place  at  the  houses  which  were  said  to 
have  been  opened,  and  in  one  case  opened  for  him. 
But  it  is  said  that  his  agents  ordered  drink,  and 
ordered  drink  corruptly,  and  in  the  sense  which  I 
have  explained.  Now  I  come  to  consider  whether 
that  is  established  in  point  of  fact ;  and  I  must  say 
with  reference  to  what  has  taken  place  in  other 
oaaes  before  myself  to  the  course  there  adopted,  and 
alio  with  reference  to  the  saving  of  public  time, 
and  to  the  sparing  of  the  pockets  of  both  petitioners 
ani  respondents,  that  I  think  it  would  be  well  that 
some  course  should  be  taken  (of  course  it  must  be 
io  conhmctlon  with  the  other  judges  who  have  to 
deal  with  this  subject)  for  the  purpose  of,  in  some 
way,  marshalling  the  evidence  of  treating  under  the 
direction  of  the  court.  At  Guildford,  where  a  series 
of  local  committees  were  appointed,  where  a  great 
deal  of  evidence  was  given  to  show  that  there  was  a 
great  number  of  persons,  some  voters,  some  hangers- 
iMf  •one  paiasitee  whp  weut  round  to  drink,  when- 


ever they  could  find  drink,  and  supped  out  of  others 
pots,  without  paying  no  doubt,  I  took  the  course  of 
saying  that  the  petitioners,  if  they  thought  proper 
to  charge  acts  of  that  kind  as  being  evidence  of 
treating  by  the  sitting  member  or  his  agent,  must 
give  some  evidence  by  calling  the  publicans  in  order 
to  show  that  the  order  was  really  given  by  one  or 
other  of  such  persons,  and  not  call  upon  the  court 
to  come  to  the  conclusion  that  because  there  was 
talking  at  the  public-hou#e,  and  because  there  was 
drinking  before  or  afterwards,  and  even  to  some  extent 
during  the  election,  at  the  public-house,  that  there- 
fore a  misdemeanor  was  necessarily  committed  which 
ought  to  be  assumed  from  the  fact  of  drink  being 
supplied  by  the  publicans,  and  talk  being  supplied 
by  the  speaker.  I  acted  upon  that  view  there.  My 
mind  was  not  satisfied  to  connect  the  two ;  and  I 
there  decided  according  to  my  own  view,  whether 
to  the  satisfaction  of  others  I  have  not  taken  the 
pains  to  inquire,  that  such  evidence  was  not  suffi- 
cient. At  Lichfield,  acting  upon  that  view,  and 
assuming  that  the  petitioners  should  not  be  deceived 
as  to  the  state  of  my  opinion  on  the  subject,  I 
plainly  stated  that  the  petitioners  had  better  call 
the  publicans,  and  let  us  at  once  show  whether  they 
could  give  any  evidence  as  to  the  people  who  had 
given  orders  for  the  drink.  That  course  was  pur- 
sued, and  the  result  was,  that  the  whole  truth  was 
brought  out  during  the  petitioners'  case ;  and  I  was 
perfectly  satisfied  that  though  there  was  a  great 
deal  of  drinking  for  which  payment  had  not  been 
made,  yet  that  that  drinking  was  not  traced  to  the 
sitting  member  or  to  an  agent  of  his.  And  I 
declined  to  apply  that  besom,  to  which  reference  had 
been  figuratively  made,  to  sweep  drinking  out  of  the 
world,  not  seeing  that  by  doing  so  I  should  have 
been  doing  otherwise  than  injustice  in  sweeping 
along  with  it  for  that  purpose  a  person  who  was  not 
proved  to  have  committed  any  fault  against 
the  law.  In  this  case  my  brother  Ballantine 
(probably  he  was  justified  in  doing  so  here,  because 
in  some  respects  the  evidence  here  was  stronger 
than  that,  in  at  least  one  of  the  places  of  which  I 
have  spoken)  took  the  course  of  not  calling  the 
publicans,  and  he  did  indicate — and  here  I  must  do 
him  justice  for  taking  a  course  which  was  con- 
venient—certain persons  whom  he  expected  to  be 
called  on  the  part  of  the  respondent,  and  whom 
he  desired  to  have  the  opportunity  of  cross- 
examining  ;  and  I  took  a  note  at  the  time  of  the 
persons  whom  he  so  indicated,  in  order  to  put  it  in 
that  way  to  watch  whether  there  was  any  flinching 
upon  the  part  of  the  respondents,  or  any  keeping 
back  of  evidence,  sueh  as  I  should  be  sure  would  be 
charged  upon  thom  in  reply,  and  was,  to  a  great 
extent  charged  upon  them,  for  the  purpose  of  being 
able  to  check  that  evidence  when  it  was  produced. 
These  persons  were,  and  it  is  right  to  bear  it  in 
mind,  the  witnesses,  Preston,  Job,  Proudman,  and 
Clamp.  I  took  particular  care  to  make  a  note  of 
them  at  the  time.  Preston  was  the  person  who 
kept  the  Red  Lion  at  Fazeley.  At  first,  the  name 
that  was  mentioned  was  Hadford,  and  it  was 
only  when  it  was  stated  that  Radford  had  taken 
poison,  and  that  Mrs.  Radford  could  not  possibly 
attend,  because  she  was  looking  after  him,  that  the 
name  of  Preston^I  think  at  my  suggestion— was 
substituted  for  Radford ;  but  the  persons  called  for 
and  challenged  to  be  produced  were  Radford,  Job, 
Proudman,  and  Clamp.  I  rather  think  they  have 
all  been  produced.  I  have  read  through  all  their 
evidence ;  and  they  also  produced  a  witness  who  turned 
out  to  be  more  important  than  any  of  them,  lliat  i«as 
the  witness  Moore.  Therefore  there  was  no  keeping 
back  of  evidence  on  the  part  of  the  respondents.  It 
is  quite  a  mistake  to  suppose,  as  the  learned  Serjeant 
seemed  to  do  in  reply,  that  he  had  estahUAk&jl  'vccj 
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respondentfl.    I  muBt  deal  therefore  with  the  evi-  ! 
dence  as  it  stands,  being  satisfied  that  the  agents  on 
both  sides  have  exercised  their  utmost  ability  and 
diligence  in  bringing  forward  and  laying  before  me 
every  shred  of  evidence  which  could  possibly  assist 
me  in  coming  to  an  affirmative  conclusion  in  the 
matter.    Now,  this  is  a  part  of  the  case  upon  which 
the  court  has  been  specially  invited  to  adopt  what 
was   called  those  broad  or  wide  views  which  it 
was  stated  were  appropriate  to  proceedings  of  this 
description.     There  are  certain  views  broad  and 
wide,  but  nevertheless  deep  and  sensible,  which  are 
applicable  to  this  and  to  all  cases  of  circumstantial 
evidence.    There  is  one  principle  of  the    law    of 
evidence  which  may  be  said  to  be  universal,  that 
first  ascertaining  upon  whom  rests  the  burden  of 
establishing  the  affirmative,  you  ought  to  judge  of 
the  case  just  as  much  by  evidence  which  might  have 
been  produced  if  it  existed,  and  which  has  not  been 
produced,  as  by  the  evidence  which  has  been  laid 
before  the  court.    In  other  words,  that  no  amount 
of  evidence  ought  to  induce  a  judicial  tribunal  to 
act  upon  mere  suspicion  or  conjecture  that  some 
evidence  might  have  been  given  by  the  petitioner 
which  he  has  not  thought  it  to  his  interest  actually 
to  bring  forward,  and  to  act  upon  that  evidence,  and 
not  upon  the  evidence  which  really  has  been  brought 
forward.    The  second  principle  which  is  more  par- 
ticularly applicable  to  circumstantial  evidence  is 
this— it  is  equally  broad  and  it  is  equally  deep— that 
the  circumstances  to  establish  the  affirmative  of  a 
proposition  where  circumstantial  evidence  is  relied 
upon,  must  be  all,  such  of  them  as  are  believed, 
circumstances  consistent  with  the  affirmative,  and 
that  there  must  be  some  one  or  more  circumstance 
believed  by  the  tribunal  if  you  are  dealing  with  a 
criminal  case  inconsistent  with  any  rational  theory 
of  innocence,  and  where  you  are  dealing  with  a  civil 
case  (otherwise  expressed,    though    probably    the 
result  is  for  the  most  part  the  same)  proving  the 
probability  of  the  affirmative  so  much  stronger  than 
that  of  the  negative  that  a  rational  mind  would 
adopt  the  affirmative  in  preference  to  the  negative. 
Let  us  apply   these  principles  here.    Who  are  the 
witnesses  to  whom  they  arc  to  be  applied  ?     I  have 
been  at  the  pains  to  read  through  the  evidence  in 
this  case,  not  because  I  expected  that  it  would  affect 
the  impression  which  it  made  upon  my  mind  when 
it  came  from  the  witness  in  the  box,  but  with  a 
sincere  desire  to  add  to  the  information  whiah  I 
had  picked   up  from   the  witnosises  as   they   went 
thn)ugh   the  examination,  to  correct  my   memory 
where  it  was  emmcous,  and  to  supply  it  where  it 
was  defective ;  and  I  find  that  in  addition  to   the 
witncflses,  who,  it  seemed  to  me,  could  have  been 
called  by  the  petitioners,  and  were  not  called  by 
the  petitioners'  counsel  contented  himself  by  assert- 
ing   to  be  agents  without  any   proof    whatsoever 
or     contented    himself     with    attacking    and  de- 
faming  in  characters  other   than    those  in  which 
their  conduct  could  possibly  affect  the  result  of  the 
petition,  there   were   many   others.      [The  learned 
judge   named    several.]      With    respect    to    those 
witnesses,  as    none   of    them    have    been    called, 
and  as  no  evidence  has  been  given  with  respect 
to  the  majority    of    them   on    the   part    of     the 
petitioners,    with    the  exception    that    they  were 
present,  and  some  of  them  were  present  under  cir- 
cumstances in  which  they  must  have  observed  and 
perhaps  intended,  treating,  if  it  took  place,  I  must 
assume   that  no  one  of  those  witnesses  could,  if 
(»lled,  have  assisted  the  petitioner.    With  respect 
to  one  of  them,  Mr.   Kuffe,    he  occupies  a  posi- 
tion  that    really    makes    it    unnecessary   that    1 
should    make    any    remarks    upon  his    character. 
Mr.    Ruffe    was    alleged    to    have    been    present 
troating  at    the    Carpenters'    Arms    on    Friday, 
the  18th  of  Not.  1868,  some  few  days  \>etot«  >.^<& 


election,  the  very  Friday  before  the  Bfonday  upon 
which  the  nomination  took  place.    He  unqnestioo- 
ably  took  an  active  part  for  Sir  Henry  Bulwer 
before  he  was  re-elected  mayor — ^he  had  a  right  to 
do  so.    A  man  does  not  wash  his  hands  of  politics 
when  he  accepts  office,  with  the  one  ezoeption  of 
the  office  which  I  am  now   discharging.     Up  to 
the  time  when  he  was  elected  mayor  I  do  not  nnder^ 
stand   what  has  been  said  of   lir.  Ruffe.     If  be 
was    an   agent,    prove  it.     If  he    miaoondiieted 
himself   as   an    agent,  prove  it.      If   he  allowed 
treating  or  undue  influence,  prove  it,  do  not  assert 
it.    In  the  case  of  a  petition  in  which  be  might 
have  been  charged  with  misconduct  himself  as  re- 
turning officer,  and  in  which  no  charge  has  been 
made  against  him,  I  really  do  feel  quite  mortified 
that  any  person  connected  with  the  profession  of 
law,  and  occupying  a  prominent  place  m  it,  shoold 
have  been  so  far  misled  by  his  instructions,  as  of 
course  the  learned  Serjeant  must  have  been  misled 
in  this  respect,  as  to  make  such  serious  assertioiM 
with  respect  to  a  person  who  had  no  opportunity  of 
defending  himself,  as  have  been  made  against  Mr. 
Ruffe.    But  is  it  true  ?    Yes,  it  is  said  it  is  tme, 
and  four  witnesses  proved  it.    Three  of  those  wit- 
nesses state  that  he  was  there,  and  that  be  did  give 
the  health  of  Sir  Henry  Bulwer — he,  the  retomiog 
officer,  in  a  beerhouse  just  before  going  to  act  si 
the  representative  of  the  state  upon  what  ought  to 
be  the  solemn  occasion  of  the  election  of  a  member 
of  Parliament.    Those  three  people.  Blood,  Beard 
and  Needham,  alleged  that  he  was  there,  and  that 
he  gave  the  health,  I  think,  three  times ;  that  he  sat 
in  the  chair  and  misconducted  himself  in  the  wsy 
he  would  have  done  if  he  had  done  as  they  described. 
Clamp,  the  landlord,  on  being  asked,  said,  '*  Tes,  be 
was  there,  because  he  was  in  the  chair,  but  tbeit 
was   no  health  given ;    he    was   there  for  a  few 
minutes  to  speak  to  Mr.  Bargesa,  and  then  he  went 
out ;  that  is  the  fourth  witness  that  brother  Ballan- 
tine  referred  to.    We  have  Mr.  Burgeas  as  a  fiftb. 
Every    one    of  them    said    that    Mr.    Ruffe  was 
there.     I  pondered    in    my    own    mind    whether 
I    should    call    Mr.   Kuffe    as    a    witness.    I  did 
not   do  so,  because,  in  the  first  place,  he  wouU 
have  been  subjected,  no  doubt,  to  the  same  sort  of 
treatment  which  caused  me  such  pain  as  applied  to 
Mr.  Carmichael.    It  appears  that  a  municipal  elec- 
tion was,  to  apply  a  big  word  to  a  comparative  little 
subject,  raging  contemporaneously  with  the  Parlia- 
mentary election,  and  that  that  meeting,  withreferenes 
to  the  municipal  election,  was  held  at  that  plsos 
some  time  in  October  upon  a  Friday,  the  same  day 
of  the  week,  and  just  about  a  fortnight  before  the 
meeting  of  the  13th  Nov.,  at  which  it  would  have 
been   wrong  for  the  mayor  to  have   been  placed 
as    he    wss,    and    to   have   done    what    he  did 
Mr.    Burgess,    who    made    four    apeeches    upon 
the   occasion   under  circumstances  and  of  a  dia- 
ractcr  which  made  an  impression  upon  his  mmd, 
and   who  cannot    be  wrong,  and    who    must   be 
telling  a  falsehood — because  he  speaks  circumstan- 
tially, whereas  the  other  men  may  all  be  mistaken 
without  discredit    to  their  honesty — Mr.  Burgess 
says  that  it  was  upon  that  occasion,  and  not  upon 
the  30th  Nov.,  that  Mr.  Ruffe  was  present.    He 
further  adds,  that  he  did  not  propose  healths  upon 
the  occasion,  and  I  certainly  thought  one  or  two  of 
the  witnesses  who  said  he  did  seem  to  have  a  vcfj 
indistinct  notion  of  what  proposing  healths  meant. 
One  of  them  was  no  scholar  he  told  us,  and  possibly 
they  might  all  of  them  have  confessed  the  aaae  if 
they  had  been  candi(i ;  but  I  very  much  doubt  their 
power  to  draw  a  distinction  between  a  toast  and  a 
speech  in  favour  of  it.  and  I  am  not  at  all  snre  thst 
they  are  people  upon  whom  I  can  fbIt,  either  froB 
their  state  of  education  or  from  their  nrnerrarion.  fnr 
\  (yx%.mii\^  s^  TniTiMW  distinction  between  the  manc^ 
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and  the  Farlimentary  election.  Now,  I  will  pass  on  to 
eoosider  the  case  with  reference  to  the  second  head, 
the  rale  as  applied  to  evidence,  especially  in  legal 
inquiries,  where  the  judge  has  to  remind  the  jury  of 
what  ought  to  guide  them,  but  instinctively  by  every 
man  in  his  own  public  concerns  of  life.  Let  us 
apply  that  rule  to  the  circumstances  brought 
forward,  and  see  whether,  assuming  that  they  are, 
— and  I  think  they  are— consistent  with  the  case  of  a 
great  deal  of  drinking  haying  taken  place,  as  I  was 
early  satisfied  in  the  course  of  the  case,  and  con- 
sistent with  the  case  of  that  drink  having  been 
ordered  by  persons  who  would  compromise  the 
member,  because  it  may  have  been  so  ordered  on 
some  occasions.  There  was  evidence  that  it  was 
ordered.  Treating  the  first  branch  of  the  rule  as 
having  been  thus  put  out  of  the  way,  and  disposed 
of  satisfactorily  by  the  case  made  of  the  part  of  the 
petitioners,  let  us  deal  with  the  second,  and  sec 
whether  there  are  credible  circumstances  in  the 
case  so  inconsistent  with  the  conclusion  that  the 
beer  was  not  ordered  by  the  agents  of  the  member, 
or  was  not  ordered  under  circumstances  in  which 
it  was  intended  to  or  could  influence  the  election 
that  the  court  ought  to  arrive  at  the  affirmative 
rather  than  at  the  negative  conclusion.  Here, 
again,  I  must  refer  to  the  opening.  If  the  opening 
had  been  proved  to  the  extent  of  a  single  pot  of 
liquor  being  supplied  to  a  single  Toter  by  any 
proved  agent  of  the  members  under  circumstances 
in  which  I  could  be  satisfied  that  it  was  intended 
thereby  to  gain  the  vote  of  that  man,  this  election 
must  have  been  declared  void.  I  shall  consider 
presently  whether  evidence  to  that  effect  has  been 
given,  but  I  go  farther.     Ilad  the  opening  been 

Eoved  in  respect  of  another  proposition  which  was 
id  down  with  equal  confidence,  namely,  that  there 
was  general  drunkenness  throughout  the  borough, 
or  any  great  part  of  it,  though  it  could  not  be  traced 
distinctly  to  the  member  or  an  agent  of  his—if  it 
produced  obvious  demoralisation  to  an  extent 
which  must  have  influenced  the  election  by  pro- 
ducing the  vote  of  one  or  two  of  the  constituency 
in  favour  of  Sir  Henry  Bulwer,  who  would  other- 
wise have  voted  for  Mr.  John  Peel — if  it  had  been 
eetablished  I  should  have  considered  that  a  strong 
case  had  been  made  to  be  rebutted  on  the  part  of 
the  respondent.  I  desire  to  say,  and  I  take  the 
opportuni^  of  doing  so  the  more  readily  because 
it  should  be  known  that  the  judges  are  of  one 
mind  upon  this  subject,  I  entirely  concur  in 
what  was  done  by  my  Brother  Martin,  at 
Norwich,  where  it  appeared  that  large  sums  of 
money  were  spent — half  sovereigns  distributed 
to  almost  anybody  who  desired  to  ask  for 
them  in  certain  districts  finding  their  way  to 
the  hands  of  voters  or  persons  connected  with 
voters,  and  that  there  was  the  circumstance  of  a 
person  fairly  traced  by  the  evidence  to  connection 
with  the  member  being  out  of  the  way  in  a  mysterious 
manner — I  certainly  agree  with  him  when  he  said 
that  no  man  who  had  claim  to  common  sense  could 
come  to  any  other  conclusion  than  he  did  upon  the 
facts  that  there  was  bribery,  and  that  although  the 
member  was  satisfactorily  proved  to  be  entirely  in- 
nocent of  it,  that  that  must  have  come,  and  ought  to 
be  concluded  to  have  come,  from  a  person  who  must 
have  come  an  agent  of  the  member,  and  therefore 
the  teat  forfeited.  General  bribery  unquestionably, 
from  whatever  quarter  it  comes,  will  vitiate  an 
election,  even  wiUiout  proving  any  such  connection, 

Gobably  because  of  the  presumption  that  it  must 
ve  come  from  some  person  so  interested  in  the 
member,  or  so  connected  with  his  agents,  that  it 
ought  to  be  attributed  to  the  one  or  at  least  to  the 
other.  It  has  been  said  that  the  same  law  applies 
to  general  treating.  I  desire  to  abstain  from  giving 
aoj  opinioa  upon  that,  because  1  observe  that  in 


one  of  the  cases  to  which  I  have  already  alluded, 
the  Lambeth  case,  the  committee,  acting  upon 
sound  advice,  no  doubt,  stated  that  there  was  a 
distinction  between  bribery  and  treating,  and  com- 
mittees, notwithstanding  they  were  empowered  to, 
and  generally  did  go  into  evidence  of  bribery  in  the 
first  instance  without  requiring  evidence  of  agency 
to  be  griven,  appear  latterly  to  have  taken  to  the 
course,  no  doubt  with  a  view  to  that  marshalling  of 
the  evidence  which  one  must  consider,  I  think,  some 
means  of  effecting  for  the  advantage  of  suitors  in 
these  courts  —  the  committees  appear  to  have 
arrived  at  the  conclusion  that  it  was  better  that 
agency  should  be  proved  first,  and  they  did  so  on 
very  reasonable  grounds,  which  I  will  deal  with  in  a 
moment;  but  I  must  first  dispose  of  this  case  of 
general  drunkenness  where  women  and  children 
were  drinking  as  they  pleased.  I  do  not  know 
whether  the  expression  was  used,  but  I  have  an  im- 
pression before  my  mind  that  the  word  rolling  was 
used — I  rather  think  the  term  rolling  in  the  streets 
was  used.  I  dislike  dealing  with  an  expression 
which  is  a  very  good  one,  and  a  very  true  one  when 
the  facts  are  so,  but  it  is  an  expression  which  if  it 
was  not  used  in  this  case  is  a  sort  of  expression 
which  would  be  applied  to  a  case  of  general  drunken- 
ness. Where  general  drunkenness  is  resorted  to  on 
the  part  of  the  member,  there  is  this  distinction 
between  it  and  bribery— if  you  have  people  com- 
monly brought  up  drunk  to  the  poll — as  I  think 
was  the  case  at  Bewdley — ^you  have  drunkenness 
continued  up  to  the  time  at  which  it  is  likely  to 
infiuence  the  vote  of  the  man  who  is  so  vulgar- 
minded  that  he  will  sell  himself  for  drink.  If  you 
make  a  man  drunk  to-day,  the  election  being  about 
to  take  place  upon  the  Ist  March,  it  may  or  it  may 
not  incline  him  in  your  favour.  He  may  be  your 
friend  in  his  maudlin  state,  but  when  he  comes  to 
his  senses  the  next  morning,  and  feels  a  huskiness  in 
his  throat,  and  has  got  rid  more  or  less  of  his  vice 
of  yesterday,  if  he  were  of  my  mind  he  would 
rather  feel  disposed  to  be  indignant  to  the  person 
who  he  discovered  had  been  endeavouring  to  win 
his  affections  with  drink.  He  would  form  a  very 
mean  opinion  of  the  man  who  endeavoured  to  get 
him  to  vole  upon  the  first  of  next  month  by  making 
a  hog  of  him  on  the  15th  of  this  month.  That  is 
not  so  with  bribery.  You  give  the  man  the  money, 
he  has  had  the  advantage  of  it,  he  has  committed 
the  odious  offence,  but  he  has  at  least  the  advantage 
of  retaining  and  of  spe:  ding  for  himself  the  wages 
of  his  iniquity.  Drunkenness  in  the  way  of  general 
drunkenness  with  a  view  of  influencing  the  election, 
according  to  my  reading,  and  according  to  what  I 
can  imagine  rather  than  have  seen  of  scenes  of  this 
description,  would  be  drunkenness  operating  upon  a 
man  at  the  time  when  you  wanted  him  to  come  up 
to  the  poll  to  give  you  his  vote,  and  therefore  to 
prove  that  this  borough  was  generally  made  drunk 
in  the  first  week  in  August  in  order  that  people 
might  be  induced  to  vote  upon  the  17th  Nov.,  is 
drawing  a  much  more  far-fetched  conclusion  than 
to  say  that  each  man  got  a  5/.  note  in  the  first  week 
in  August  in  order  that  he  might  vote  on  the  I7th 
Nov.  It  is  possible  that  this  may  be  too  subtle  for 
practical  application.  I  think  no  argument  is  too 
subtle  which  is  founded  upon  true  premises,  and  in 
which  no  fault  of  reasoning  can  be  discovered.  It 
is  very  material,  therefore,  to  consider  what  was  the 
evidence  of  this  general  drunkenness.  Upon  reading 
the  evidence  from  beginning  to  end,  I  find  that  general 
drunkenness  is  not  only  not  proved  to  have  taken 
place,  but  it  is  proved  not  to  have  taken  place,  and 
in  various  ways.  In  the  first  place,  the  only  person 
who  pretended  to  give  evidence  of  it  was  the  chief 
and  main  witness  upon  the  subject  of  the  drinking 
that  actually  took  place,  a  naan  who  has  been  con- 
tradicted over  and  ovai  %%%xDut\)i3  ^>d&!SL  ^N^sqamk^ 
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who  are  worthy  of  reliance,  upon  different  points — 
a  man  who  stands  alone  in  his  statement  of  the 
general  drunkenness,  and  that  statement  was  elicited 
from  him  after  scToral  questions ;  to  the  first  of 
which  he  answered  that  the  drunkenness  consisted 
in  the  regular  characters  for  drunkenness,  I  think 
he  said,  indulging  in  that  vice,  and  at  last  he  said 
that  he  never  saw  more  drunkenness  during  the 
seventeen  years  he  had  lived  at  Fazeley  and  the 
place  he  selected  than  he  had  done  during  and 
shortly  before  the  election.  Is  that  true  ?  Let  me 
apply  my  first  test,  that  you  are  to  judge  of  a  case 
as  much  by  that  which  is  not  proved  and  that 
might  have  been  proved,  as  by  that  which  is  proved. 
Who  would  have  known  if  there  was  an  extraordi- 
nary state  of  drunkenness  at  Fazeley  during  the 
period  referred  to  by  Hatton  ?  Of  course,  as  Mr. 
Keane  observed,  the  police,  who  have  to  look  after 
drunken  people,  and  to  take  care  that  the  peace  is 
not  interfered  with  by  them.  The  police  were  not 
called,  that  is  to  say,  they  were  not  called  upon  this 
point.  On  the  part  of  the  petitioners  one  policeman 
was  called,  Lester,  who  was  called  for  the  purpose 
of  proving  that  Uierc  was  no  commotion  in  the 
borough,  and  who  actually  left  the  court  with  the 
impression  that  there  were  only  three  police  during 
the  period  of  the  election,  an  impression  which, 
again  I  say,  I  am  sure  he  did  not  mean  to  suggest ; 
but  it  did  not  occur  to  him  at  the  time  they  were 
•peaking  of  different  things.  He  said  so,  and  not 
one  word  was  asked  him  about  any  such  state  of 
things,  and  that  is  a  witness  called  by  the  peti- 
tioners, whose  evidence  was  taken  down,  and  who 
might  have  been  interrogated  as  to  every  matter 
which  it  could  be  material  to  prove.  So  much  for 
the  absence  of  evidence.  There  is  an  absence  of 
anybody  else.  Women  were  suggested  to  him,  but 
he  would  not  make  women  drunk,  far  less  children. 
According  to  the  opening,  women  and  children  were 
drinking.  One  other  person  did  speak  of  women 
drinking  who  had  children  with  them,  but  that,  I 
think,  was  upon  the  occasion  of  the  drink  that  was 
given  after  the  work  at  Job's  bam,  where  unques- 
tionably there  was  general  drinking,  in  which  any- 
body to  whom  no  objection  existed,  no  doubt  was 
allowed  to  join.  So  much  for  the  negative,  the  ab- 
sence of  corroboration  which  might  have  been  given. 
Let  us  test  his  evidence  in  another  way.  What  evi- 
dence is  there  to  the  contrary?  Mr.  Rowbotham 
was  called  on  the  part  of  the  respondent.  Mr. 
Rowbotham  must  have  known  of  it.  There  waa 
another  witness  who  heard  a  noise  in  his  bed.  I 
pass  that  over.  If  I  were  to  refer  to  every  petty  cir- 
cumstance that  I  have  had  to  weigh  and  reject  in 
the  course  of  considering  this  evidence,  1  should  be 
attempting  a  duty  almost  like  measuring  the  sands 
of  the  sea,  and  very  little  more  useful.  So  much 
for  Mr.  Rowbotham.  This  causes  one  to  suspect 
that  Mr.  Hatton  is  not  very  accurate  in  his  state- 
ment. One  desires,  therefore,  to  compare  what  he 
said  with  the  evidence  of  the  other  witnesses,  and 
to  see  how  it  agrees  with  it.  He  is  the  person  who 
speaks  of  Mr.  Burgess,  another  person,  whose  name 
I  forget,  and  Baraclough,  being  present,  at  the 
White  Lion.  I  say  nothing  of  Baraclough, 
because  I  think  in  this  respect  I  have  pointed 
out  he  allowed  himself  to  do  a  thing  which  was 
wrong.  For  that  reason  only  I  leave  out  any 
reference  to  his  evidence  upon  this  subject. 
I  have  again  the  evidence  of  Mr.  Burgess.  I  have 
a  distinct  contradiction  between  Hatton  and  Mr. 
Burgess  as  to  what  took  place  at  the  White  Lion, 
because  Mr.  Burgess  says  no  drinking  went  on  to 
which  he  waa  a  party,  nor  of  which  he  had  any 
knowledge.  There  was  no  drinking  that  could  be 
called  treating  while  Mr.  Burgess  was  there,  though 
Mt  ttnt  Hatton  said  the  drinking  was  after  the 
tpmking,  h^,  In  oidw  to  prove  that  the  icl  waa  >y 


the  agency  of  Baraclough,  said  that  he  went  out  of 
the  room  in  a  mysterious  manner  and  aoon  aftenrtrdi 
drink  was  brought  in,  and  that  drink  waa  there 
while  Mr.  Burgess  was  speaking.  That  is  oontn- 
diction  the  first,  upona  smidl  matter,  it  may  be,  bat 
still  a  contradiction.  There  is  another  witmss. 
Compare  his  evidence  with  that  of  Sir  Henry  Bolwer. 
Again,  I  have  arrived  at  a  period  of  life  when  mea 
do  not  find  it  easy  to  learn  new  arte.  I  have  had 
to  study  the  art  of  deciding  upon  facta,  and  I 
desire  to  say,  if  it  is  all  interesting  to  thoaewfao 
may  have  to  practise  before  me  hereafter,  diat  I 
never  will  permit  my  mind  to  be  infloenoed  bja 
suggestion  against  the  veracity  of  a  witneaa  opoa 
a  point  as  to  which  there  waa  an  opportunity  of 
examining  him  whilst  in  the  box,  and  as  to  whidi 
no  cross-examination  has  been  administered.  I 
have  said  that,  in  another  form,  of  Sir  Robert 
Peel,  I  say  it  here  of  Sir  Henxy  Bolwer.  I 
am  not  acquainted  with  either  of  those  gentle- 
men, and  I  must  judge  of  them  hy  their 
conduct  in  court.  As  Sir  Robert  Peel  is  not 
asked  any  question  to  establish  the  graver  diarss 
which  lurkcKl  under  that  which  was  laid  againit 
him,  so  Sir  Henry  Bulwer  is  not  cross-ezsmined, 
or  not  cross-examined  with  any  effect^  aa  to  tbe 
circumstances  of  hu  witnessing  the  disgraoefil 
scene  to  which  he  is  alleged  to  have  been  a  party  in 
addressing  an  assembly  of  which  those  two  dnudken 
men  formed  a  part.  He  says  no  such  drcomstaooe 
occurred ;  he  says  so  in  a  manner,  and  referring  to 
details  which  satisfy  me  that  it  could  not  have 
occurred  without  his  knowledge,  and  in  this  respect^ 
therefore,  Hatton  is  contradicted.  He  is  oontia- 
dicted  by  a  witness  who  is  apparently  worthy  cf 
belief;  he  is  contradicted  drenmstantially,  and 
there  is  no  cross-examination  of  the  witness. 
Who  am  I  to  believe?  Of  coarse,  Sir  Heuy 
Bulwer,  and  not  Hatton;  then,  moreover,  he  is 
contradicted  by  Mr.  Cannichael,  whose  name  1 
introduce  for  the  last  time,  because  Hatton,  I  think, 
is  a  witness  who,  in  addition  to  the  evidence  wbidi 
he  gave  of  treating,  was  called  for  the  porpose  of 
showing  that  Mr.  Cannichael  had  made  use  of  some 
menacing  expression  as  to  what  he  would  do  with  his 
tenants  in  case  they  took  part  against  him,  or  is 
case  somebody  else  treated  his  tenants  badly  for 
taking  part  against  him.  There  is  another  con- 
firmation of  Mr.  Carmichael,  and  here  is  anoAer 
condemnation  of  Hatton,  because,  again  I  say,  if 
Mr.  Carmichael  had  been  the  knave  to  do  what  is 
suggested  in  respect  of  the  poor  people,  he  wis 
falsely  accused  of  having  oppressed,  in  addition  to 
the  acts  of  folly  which  I  am  called  npon  to  bdiere 
as  against  him,  and  which  I  have  detailed,  we  are  to 
suppose  that  he  was  guilty  of  the  act  of  foUy  of 
boasting  of  what  he  was  doing  or  about  to  do  to  a 
person  like  Hatton.  Hatton  is  a  shigle  witness, 
not  sustained  by  any  other  witness  on  the  part  of 
the  petitioners,  contradicted  by  four  persons,  npoo 
whose  testimony  certainly  I  should  place  BKira 
reliance  than  I  could  upon  his,  and  to  whose  testi- 
mony, taken  together,  there  is  an  overwhriraiBg 
answer,  not  only  in  respect  of  those  circumstances 
as  to  which  he  has  used  misrepresentation,  bat 
sufficient  to  throw  suspicion  on  the  whole  of  the 
evidence  which  he  has  given  ;  and,  again,  if  instead 
of  the  jog-trot  rules  of  law,  I  am  to  adopt  the  rule 
of  learn  all  from  one,  instead  of  judging  from  each . 
according  to  his  own  individual  merits,  a  rule  which 
I  was  invited  to  apply  when  I  came  to  be  addressed 
in  reply,  —if  I  happened  to  be  a  hast j  man,  I  ndght 
at  once  sweep  away  this  class  of  evidence  by  saying, 
"  One  of  your  witnesses  who  was  called  to  esdriiiish 
your  grave  case  has  wholly  failed  both  as  to  htU 
and  time.  He  has  been  prored  guilty  of  giMS 
exaggeration,  but  he  has  been  prored  to  nm 
\T«{iraii«k\/^  %  variety  of  circumaiaiioei^  ttanlaniH 


MAGISTRATES*  OASES. 


495 


Tamwobth  Election  Petition. 


Jour  witnetsee  ought  to  be  treated  in  the  lame  way." 
iat  I  trast  I  know  my  duty  to  my  fellow^reatores 
nUher  better  than  to  adopt  any  such  sweeping 
criterion  under  the  pretence  of  taking  broad  or  wide 
▼lews.  There  it,  however,  a  point  of  riew  in  which  in 
this  case  I  ought  to  judge  of  all  by  one,  I  think,  in 
respect  of  that  part  of  the  case  where  the  petitioner 
hat  failed.  I  ought  narrowly  to  inspect  the  case  of 
the  retpondentt,  for  the  purpose  of  seeing  whether 
it  tuppliet  those  gaps  which  the  petitioners'  case 
reoeived  in  the  way  which  I  have  rather  indicated, 
I  fear,  than  explained,  does  unquestionably  present, 
and  I  especially  refer  to  the  specific  evidence  which 
hat  been  given  with  respect  to  the  various  acts  of 
drinking.  I  will  take  Mr.  Shaw,  and  I  will  dismiss 
him  from  the  case.  Women  were  treated.  Who 
treated  them?  Shaw  unquestionablv.  Shaw  was 
the  agent  of  Sir  Henry  Bulwer,  therefore  Sir  Henry 
Bolwer's  election  was  void.  Is  it?  Were  they 
treated  in  order  that  they  might  influence  their 
fathers,  brothers,  or  sweethearts,  which  unquestion- 
ably would  be  corrupt  treating  and  void  the  edec- 
tloo  ?  It  appears  that  earlv  in  the  system  of  can- 
Tatting  adopted  at  the  public-houses,  whilst  Sir 
Henry  Bulwer  was  speaking,  or  trying  to  got  into 
the  room  to  speak— having  first  failed  in  securing  the 
•choolroom  which  he  had  attempted  to  secure  up 
to  tiz  o'clock  in  the  evening,  in  respect  of  which 
there  is  anoth^  contradiction,  I  do  not  pause  to 
add  to  those  which  already  exist, — a  number  of  fac- 
tory girls,  attracted,  as  girls  would  be,  by  a  crowd  in 
aoT  place  where  there  is  excitement  going  on,  pro- 
hably  wanting  to  hear  the  great  man  from  London 
■peak,  or  drawn  there  by  the  novelty  of  elec- 
taooeering  going  on,  appeared  to  have  collected  at 
the  White  Lion,  and  they  appear  to  have  teased  Mr. 
Shaw  in  the  passage,  and  Mr.  Shaw,  instead  of  resent- 
ing the  interference  with  his  liberty,  and  in  order, 
as  he  stated— and  I  believe  him— not  at  all  for  the 
purpose  of  corrupting  these  girls,  but  for  the  pur- 
pose of  getting  them  out  of  the  way,  attracting 
them  so  that  they  might  leave  the  passage  and  go 
into  a  more  convenient  place,  ordered  them  two 
■hillings'  worth  of  beer,  which  was  taken  into  a 
room  into  which  they  gradually  flocked,  and  no 
more  was  heard  of  them.  If  I  am  to  learn  all  from 
one,  what  sort  of  state  would  the  petitioners'  case  be 
in  to  prove  the  treating  of  these  women  ?  Other 
women  drank.  Take  the  evidence  of  Moore. 
Much  has  been  said  about  Mr.  Moore  not  baring 
heen  called  on  the  part  of  the  respondents;  not 
having  been  called  when  it  was  stated  by  CoxaU, 
one  of  the  petitioners'  witnesses,  that  he  had  seen 
Baraclough,  and  that  on  the  suggestion  of  Bara- 
doagh  he  went  to  Mrs.  Moore  and  ordered  some  beer. 
That  would  be  all  very  well  if  no  evidence  had  been 
given  to  explain  the  transaction,  but  it  might  have 
heen  a  circumstance  of  suspicion  if  not  of  proof, 
and  the  flrst  rule  I  applied  might  have  been  retorted 
upon  the  respondents.  But  I  must  observe,  that 
having  the  list  of  those  persons  whom  Sir  Robert 
Peel  was  challenged  by  the  petitioners  to  produce,  I 
find  that  Moore's  name  is  not  in  the  list.  That  list 
contisted  of  four;  Moore  was  not  one  of  them.  Job 
was  one  of  them,  and  he  was  called.  Moore  was 
added  by  the  respondents,  and  I  wondered  at  the 
time  to  myself  why  Sir  Henry  Bulwer  was  so  unwise 
at  to  put  a  man  into  the  box  whom  he  was  not  chal- 
lenged to  produce,  and  who  might  perhaps  prove 
■omething  against  him.  The  old  habits  of  an  advo- 
cate suggested  that  thought  to  my  mind,  though  I 
kept  it  to  myself.  I  was  bound  to  listen  to  what 
Hooie  wat  going  to  tay,  but  it  toon  appeared  why 
Moore  wat  called,  becaute  in  retpect  of  the  treating 
to  whidi  to  muoh  importance  hat  been  attached, 
jpoken  to  by  oounsel  for  the  purpose  of  flxing 
Baradoai^  at  the  man  who  ordered  the  beer,  U»» 
■rplanttkiniithU;  Moore  had  to  prepare  Job't  bam. 


If  I  recollect  rightly,  Moore  is  connected  with  Job's 
bam.  Moore  is  a  man  who  had  not  a  stable,  or 
horse,  or  corn,  and  had  to  resort  to  Job  when  he 
wanted  them.  Moore  was  called  for  the  purpose  of 
showing  that  the  drinking  which  took  place  there, 
and  which  unquestionably  took  place  to  a  large 
extent,  and  I  dare  say  out  of  buckets,  wat  drinking, 
which  occurred  under  these  circumstances.  Job's 
bam  was  a  place  not  fltted  for  a  popular  assembly : 
Moore  undertook  to  make  it  so,  and  a  number  of 
people  in  the  neighbourhood  lent  a  hand  and  assisted 
Moore  to  fit  it  up.  He  took  lamps  there,  and  took 
down  the  door  either  to  make  a  fiooring  or  to  allow 
the  people's  easily  getting  in  and  out,  and  there  was 
a  great  deal  of  preparation,  which,  in  the  end, 
he  represented  to  Mr.  Shaw  was  work  and  labour. 
He  was  the  person  to  whom  3/.  or  4/.  was 
paid.  To  that  was  added  3/.  or  AL  respecting 
another  occasion  upon  which  the  same  bam  was 
used,  which  would  have  made  7L  or  8/.,  and  then 
Moore  appears  to  have  asked  for  something  for  him- 
self, or,  it  may  be — and  I  rather  come  to  the  con- 
clusion that  it  was— he  asked  for  something  for  him- 
self to  be  added,  in  order  to  make  up  for  the 
expenses  as  well  as  the  trouble  he  had  been  at  upon 
the  occasion,  and  upon  the  whole  he  was  paid 
the  sum  of  lOL  That  was  in  order  to  explain 
the  drinking  going  on  at  Moore's  meeting  at 
Job's  bam.  How  came  there  to  be  drinking  at 
Moore's  when  the  meeting  wat  not  there  ?  Must 
not  it  have  been  a  sort  of  chapel  of  ease  to  Moore's 
bam  for  the  purpose  of  treating  ?  Moore  gave  that 
explanation  of  it,  and  it  appears  to  me,  I  own,  to  be 
a  perfecUy  natural  one.  I  think  the  10/L  did  include 
a  charge  for  beer  supplied  at  Moore's  upon  that 
occasion.  It  may  be  there  was  beer  to  the  extent 
spoken  of  by  Croxall.  It  may  be,  Baraclough  does 
not  admit  it,  but  it  may  be  that  there  was  beer 
ordered  upon  the  occasion,  but  the  evidence  of 
Moore  shows  that  the  occasion  was  a  special  one ; 
that  the  beer  represented  so  much  labour  which  was 
rendered  to  him  by  the  people  who  assisted  him  in 
order  to  do  that  which  Sir  Henry  Bulwer  was 
entitled,  and  I  think  bound  as  a  gentleman  to  pay 
for,  because  he  had  the  advantage  of  it ;  that  the 
beer  was  given  away  as  a  sort  of  acknowledgment  of 
the  assistance  that  had  been  rendered,  and  was  not 
given  away  to  purchase  votes.  I  will  refer  to 
another  occasion,  to  which  great  importance  hat 
been  attributed,  no  more  importance  than  it 
deserved,  and  I  think  that  that,  with  Moore's, 
may  be  taken  as  a  fair  test  of  the  tort  of 
cases  which  those  of  which  we  have  distinct 
and  satisfactory  eridence  have  turned  out  to 
be  when  they  come  to  be  examined.  I  refer 
to  the  case  of  the  White  Lion  at  Fazcley. 
Unquestionably  there-  were  meetings,  very  many 
meetings,  at  the  White  Lion.  Unquestionably 
there  was  drink,  and  that  drink  has,  I  think, 
also  been  proved  by  more  trustworthy  witnesses 
than  Hatton  to4iave  been  partaken  of  by  persons 
who  did  not  pay  for  it,  a  large  portion  of  whom 
1  stopped  directly,  because  I  only  wanted  to  ascer- 
tain whether  there  was  any  conruption  in  fact  in 
this  case,  whether  the  election  had  been  affected, 
I  will  not  say  by  the  speaking,  but  by  the  drinking, 
a  number  of  whom  (I  counted,  I  think,  up  to  U) 
appear  to  have  been  so  little  influenced  by  this  drink 
to  which  so  much  has  been  attributed  that  they 
voted  for  Mr.  John  Peel.  I  think  I  am  right  in 
that.  I  counted  up  to  U;  I  will  answer  for  a 
dozen.  No  doubt  such  drinking  did  go  on,  and 
went  on  at  the  White  Lion,  and  no  doubt  the  White 
Lion  was  a  place  where  meetings  were  held,  public 
meetings  as  they  have  been  called,  at  which  Sir 
Henry  Bulwer  addretted  the  electors,  and  alto 
meetingt  of  the  local  committee,  pretided  over  h^  a. 
witness    who  haa  Xmui    ^sa^^s^  ^Xsma  t^mbi^  V 
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will  not  stop  to  mention  at  thii  moment,  for 
the  purpose  of  adrancing  the  interests  of  Sir 
Henrj  Bulwer.  In  respect  of  the  payments 
that  were  made  at  the  White  Lion.  I  find 
a  charge  of,  I  think,  20/.  allowed  to  Radford; 
and  5L  to  Preston,  the  other  man  at  Fazeley, 
the  landlord  of  the  Red  Lion,  where  meetings 
were  also  held  for  one  or  other  of  the  purposes 
to  which  I  have  referred.  I  belieye  that  that  20/. 
does  represent,-  to  some  extent,  drink.  I  helieye 
that  when  the  accounts  came  to  be  squared  what 
Sir  Henry  Bulwer  Twho  appears  to  be  a  man  of  a 
Tery  collected  mina,  and  to  express  himself  with 
accuracy)  stated  the  other  day  were  his  directions 
in  the  case  were  complied  with,  and  I  think  that  his 
suggestion  that,  though  there  might  be  a  doubt  if 
fair  refreshments  might  be  allowed  to  the  com- 
mitteemen, was  acted  upon  in  the  payment  of  that 
20L,  and  I  belicTe  that  does  include  Moore*s  account 
—an  account  for  beer.  I  believe,  further,  that  a 
yery  much  larger  amount  of  drink  was  supplied 
gratuitously,  that  is,  without  payment  at  tha  time, 
at  Radford's  public-house,  and  it  may  be  also — 
though  I  ought  not  to  say  I  beliere  it  without 
rather  mure  iuTestigation  than  I  hare  been  able  to 
apply  to  the  evidence  ;  but  if  I  did  believe  it  there 
are  grounds  for  believing  it — I  will  assume  that 
drink  was  supplied  to  an  extent  something  like 
what  was  spoken  to  by  Mr.  Radford ;  probably  it 
may  have  been  as  much  as  20/.*s  worth.  Here  I 
have  indeed  a  case  to  which  it  is  unnecessary  to 
apply  the  rule  that  from  one  you  may  learn  all, 
because  if  that  quantity  of  drink  had  been  proved 
to  have  been  supplied  at  Radford's  by  the  orders 
of  Sir  Henry  Bulwer,  or  the  agent  of  Sir  Henry 
Bulwer,  I  must  have  come  to  the  conclusion 
that  it  was  supplied  with  the  infention  of  in- 
fluencing the  electors  of  Fazeley.  I  think  the 
supply  of  so  large  a  quantity  of  drink  as  that,  if 
traced  to  Sir  Henry  Bulwer  or  his  agent,  would 
undoubtedly  have  compelled  my  mind  to  arrive  at 
that  conclusion,  and  I  must  deal  with  this  case  a 
little  minutely.  Apply  the  second  rule.  Circum- 
stances connected  with  and  raising  a  strong  sus- 
?icion  of  treating  within  the  statute  at  the  White 
iion.  Are  these  circumstances  so  inconsistent  with 
the  negative  of  that  view,  namely,  that  the  supply 
was  not  by  the  orders  of  the  agents  of  Sir  Henry 
Bulwer  and  with  the  intention  to  influence  the 
election  that  I  ought  to  adopt  the  affirmative  instead 
of  the  negative  ?  What  are  the  circumstances  ?  A 
suggestion  by  Hatton,  upon  whose  evidence  I  have 
already  commented,  that  Baraclough  ordered  some 
beer  at  the  flrst  meeting  at  the  White  Lion,  and 
afterwards  ordered  some  beer  at  the  Red  Lion,  with 
all  the  contradictions  to  which  I  have  referred  ;  a 
suggestion  by  Croxall  with  respect  to  Moore's,  upon 
which  I  have  already  commented,  as  to  the  beer 
su[>plied,  which  has  been,  I  think,  satisfactorily  ex- 
plained away,  and  the  evidence  to  which  I  shall  now 
refer,  the  contradiction  by  Baraclough  (as  he  is  the 
person  implicated,  I  will  not  profess  to  say  that  I 
should  attach  any  great  weight  to  that  standing 
alone)— evidence  given  by  Sir  Henry  Bulwer,  that  he 
prohibited  from  the  beginning  any  resort  to  corrupt 
practices  in  the  election ;  evidence  by  Mr.  Shaw, 
whom  he  employed  early  in  August,  and  who,  as  I 
said  before,  is  almost  the  only  person  who  has  re- 
ceived a  compliment  at  the  hands  of  the  counsel 
for  the  petitioners,  and,  of  course,  upon  instructions, 
that  he  did  his  best  to  avoid  any  such  vice,  and 
that  when  he  heard  that  drinking  had  been  going 
on  he  issued  a  circular,  rather  late  in  the  day,  no 
doubt,  in  November,  but  connected  with  and  con- 
flnniug  his  previous  verbal  instructions  that  no  such 
practices  should  be  resorted  to.  A  person  produced, 
who  IB  interested  in  making  out  that  Sir  Henry 
Bulwer,  through  hi»  agent,  wat  liabU  lo  v*^^  a  vqjh 


the  larger  it  is  the  less  likdy  is  the  penoa  in- 
terested to  withhold  informatioa  with  icapect  to 
agency  of  Sir  Henry  Bulwer  at  thia  stage  while  the 
sum  remains  unpaid ;  that  person  is  lira.  Badf<»d. 
She  confirms  Baraclough  aa  to  no  orders  having 
been  given  by  him,  and  she  states  that  the  oolj 
person  to  whom  she  can  point  as  haTing  given  ocden 
for  drink  at  the  White  Lion  was  a  person  of  the 
name  of  Handley,  who  was  called  the  lawyer  of  Sir 
Robert  Peel,  but  who  was  not  proTcd  to  have  had 
any  connection  with  that  gentleman,  and  oertainlj 
none  affecting  his  position  in  this  election,  and  wbo 
was  no  further  connected  with  Sir  Henry  Bolvs 
than  his  being  a  favourer  of  his,  the  person  who  is 
asserted,  but  who  is  not  proved  by  any  evidence  to 
have  been  the  agent  of  Sir  Henry  Bulwer.  Bat  then 
it  is  said,  and  properly  said,  and  appeal  is  made  to 
the  probabilities  of  the  case,  how  improbable  it  ii 
that  those  persons,  tiie  Radfords,  wooid  have  sop- 
plied  so  large  an  amount  except  upon  the  offers  of 
reasonable  people.  Let  us  inspect  that,  and  see  what 
the  true  proportions  are  of  that  appeal  to  probir 
bility ;  and  here  I  must  observe  that  ia  one  of  the 
perils  that  environ  members  who  resort  to  this  con* 
trivance.  I  do  not  say  it  in  the  sense  of  blame.  It 
is  quite  out  of  my  province  to  make  any  persooal 
remarks  at  this  psjrt  of  the  case,  and  I  use  it  becsose 
a  better  word  does  not  come  to  my  mind ;  bat  this 
dangerous  practice  of  organising  canvasses  at  poUie 
houses.  That  practice  was  resorted  to  on  the  part  of 
Sir  Henry  Bulwer,  unquestionably  at  eight  plsces. 
all  of  which  Sir  Robert  Peel  appears  to  iMve  visited 
at  a  later  period  of  the  canvaaa  and  at  sons  of 
which,  if  not  all  of  which,  he  incurred  biila 
When  his  time  came  for  meetings  to  be  held,  ho 
addressed  the  electors,  at  those  eight  places.  Est 
many  more  houses,  if  I  can  judge  them,  were  visited 
by  Sir  Robert  Peel.  Sir  Henry  Balwer  did  bold 
meetings  from  the  begin  nirg  of  August,  from  time 
to  time,  down  to  October,  when  he,  or  persons  on 
his  behalf,  did  speak,  and  did  do  various  acts  for 
the  purfwse  of  advancing  his  interests  at  the 
election.  There  was  an  organ iaation  like  that  in 
the  Lambeth  case,  which  might  be  shortly  de- 
scribed thus :— Workmen's  committees  were  formed, 
respectable  persons  who  could  be  relied  upon  were 
trusted  to  preside  at  those  committees,  a^  to  Mt 
on  foot  a  canvass  of  the  new  voters,  who  were  sook 
of  them  working  men  in  factories  and  some  in 
foundries,  some  being  engaged  in  agriculture,  os 
behalf  of  Sir  Henry  Bulwer,  and  I  th^k  it  nuj  be 
taken  that  at  the  committee  which  so  met  there  wis 
beer  drunk,  a  part  of  which  is  represented  in  the 
amounts  which  were  allowed  under  the  term  of  fsir 
refreshments,  when  the  bills  came  to  be  paid  npoa 
the  part  of  Sir  Henry  Bulwer.  I  have  no  dotbt 
there  was  such  an  organisation  and  that  such  a  plsa 
was  resorted  to.  I  call  that  a  dangerous  practice. 
One  of  the  perils  to  which  members  are  exposed  ii 
this :  persons  who  are  no  voters  at  all,  who  have  no 
interest  in  either  party,  and  who  can  only  care  to  svif 
at  other  people's  expense  wherever  they  think  drink 
is  going  gratuitously,  go  round  to  such  meetings 
and  are  allowed  to  go  in  under  the  mistakes 
notion  that  they  are  voters  or  out  of  good  natore, 
not  liking  to  object  to  them,  l^e  member 
is  exposed  to  a  number  of  persons  of  that  avt 
dropping  in  and  drinking  what  they  do  not  pij 
for,  and  then  making  a  great  show  of  it  when  thi 
trial  comes.  If  you  could  get  ten  people  who  wesit 
round  to  ths  twenty-seven  houses  at  which  ths 
meetings  were  held  you  get  270  pieces  of  evideooe^ 
and  if  you  can  manage  to  arrange  it  and  mix  it  op 
and  down  before  the  judge  at  the  trial  mofs  or  ksii 
and  he  is  too  lazy  or  too  little  perspicacioas  to  hs 
able  to  reduce  it  to  its  natural  order  and  to  see 
exactly  what  it  means,  you  run  a  Tery  peat  chsaot 
Vol  ^iik  muming  that  popular  chanelv  whieb  it 
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to  be  the  fashioa  to  invite  judges  to  assume 
apon  these  occasions.  The  indiscriminate  appli- 
cation of  the  besom  of  corruption  may,  for  aii^lit 
I  know,  put  an  end  to  some  malpractices,  but  it 
certainly  will  put  an  end  to  all  ideas  of  justice  or 
fair  play  in  these  proceedings  unless  it  be  applied 
with  diBcrimination,  and  according  to  law.  Another 
peril  is  this :  committeemen  who  are  employed,  and 
who  it  has  been  assumed  may  be  supplied  with  fair 
refreshments,  neyer  ought  to  be.  The  Lambeth  people 
were  wiser  than  the  Tamworth  people  turn^  out 
to  be  in  this  way,  for  they  did  not  allow  their 
committeemen  to  have  drink,  for  the  obvious 
reason  that  it  was  sure  to  lead  to  excess.  The 
committeemen  are  almost  sure  to  bring  occasionally 
a  friend  or  two,  and  to  introduce  them  under  the 
same  circumstances  as  the  intruders  and  parasites 
to  whom  I  referred  as  the  first  class  as  perilous 
people  would  have  introduced  themselves,  and  these 
again  form  a  body  of  witnesses  who  add  to  the 
harass  of  evidence  out  of  which  the  judge  has 
to  extract  the  three  grains  of  truth  or  whatever 
number  he  may  think  are  to  be  found  in  the  mass 
of  evidence — that  is  as  well  as  he  can,  without 
any  suggestion  upon  the  part  of  the  petitioners  of 
any  path  through  the  wihlerness  of  proof.  There 
is  a  third  class,  and  here  I  speak  of  what  I  know, 
because  I  speak  from  the  experience  that  I  have 
gained  from  the  books,  and  also  from  my  own 
otMervation.  It  must  be  now  some  thirty-one 
years ;  it  was  before  I  was  calletl  to  the  bar  that  I 
remember  to  have  heard  a  case  argued  in  the 
Court  of  Exchequer  before  the  judges  there,  and  it 
impressed  itself  upon  my  mind  by  an  odd  circura-, 
stance,  because  I  think  if  it  be  in  the  books  and  be 
referred  to,  it  will  be  found  that  a  publican  could 
not  fix  the  member  because  he  could  not  prove  the 
agency,  and  then  he  brought  an  action  against  the 
person  who  had  g^ven  the  order,  and  he  failed 
because  that  person  when  he  gave  the  order  was 
proved  to  have  given  it  in  the  name  of  the 
member,  and  it  was  not  negatived  that  there  was 
authority  from  the  member.  It  struck  me  as 
being  so  odd  an  antic  of  the  law  that 
it  has  fixed  itself  upon  my  mind  ever  since. 
Upon  looking  at  the  reports  of  election  com- 
mittees it  wiU  be  found  that  similar  instances  have 
o<x;urred  over  and  over  again,  where  the  seats  of 
the  members  have  been  endangered.  The  third 
dangerous  class  to  which  I  was  about  to  refer  is  the 
class  of  the  landlord  himself,  who,  being  called 
upon  to  lend  his  room  for  the  purpose  of  holding 
meetings  there,  and  having,  it  may  be  implied, 
authority  to  provide  fair  refreshment  to  the  com- 
mittee during  their  labours,  which  could  hardly 
hare  the  name  of  treating  afiftxed  to  it«  unless  it 
were  excessive,  takes  upon  him,  either  without  any 
orders  at  all  upon  the  chance  of  being  paid  by  the 
isandidate  if  he  should  turn  out  to  l^  successful, 
and  not  liking  to  have  an  inquiry  made,  which 
may  result  in  a  charge  of  treating,  whether 
successful  or  not,  especially  if  the  tribunal  were 
an  uncertain  one,  or  being  satisfied  to  act  upon 
tlie  orders  of  persons  who  do  not  even  profess  to 
represent  the  members,  in  addition  to  the  drink 
which  he  is  authorised  by  the  member  or  his  agents 
to  give,  allows  a  long  score  to  be  run  up,  for  which 
there  is  no  authority  at  all.  1  will  conclude  by 
saying  that  upon  the  evidence  of  Mrs.  Radford,  espe- 
cially that  Handley  was  the  only  person  who  gave 
orders,  and  those  as  to  some  beer,  and  that  Handley 
did  not  profess  to  give  orders  by  the  authority 
of  anybody,  and  that  if  he  did  there  is  no  proof 
that  he  was  the  agent  for  Sir  Henry  Bulwer. 
I  arrive  at  the  conclusion,  and  I  do  so  without  hesi- 
tation in  my  own  mind,  that  the  beer  which  was 
supplied  in  excess  at  the  White  Lion  is  not  proved 
to  have  been  supplied  upon  the  order  of  au  agent 
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of  Sir  Henry  Bulwer,  and  that  therefore  there  is  no 
proof  of  corruption  in  that  respect  againHt  Sir 
Henry  Bulwer  or  his  agent.  I  have  gone  through 
tills  evidence,  as  1  stated,  with  great  care,  and  I  have 
taken  out  a  variety  of  circumstances  all  leading  my 
mind  to  the  same  conclusion.  If  there  are  any  that 
have  struck  me  forcibly  in  support  of  the  opposite 
view  of  the  case,  I  hope  it  will  be  believed — I  know 
it  will  be  by  the  members  of  my  own  Profession— 
that  I  should  have  brought  them  forward  and  dis- 
cussed  them,  as  far  as  my  abilities  go,  with 
equal  point  and  allowed  them  equal  weight  to 
those  to  which  I  have  adverted  in  inclining  my  mind 
to  take  the  negative  rather  than  the  affirmative 
view.  The  only  other  circumstance  to  which  my 
attention  has  been  much  called  is  to  the  question, 
whether  there  really  is  proof  that  Sir  Henry's 
Bulwer,  use  of  these  public-houses  may  be  attri- 
buted to  legitimate  motives  on  the  part  of  him- 
self and  his  agents.  That  I  have  anxiously  con- 
sidered, and,  with  a  view  to  decide  it,  I  have  com- 
pared the  accounts  of  Mr.  John  Peel  with  the 
accounts  of  the  other  candidates,  and  I  find  that  the 
charge  against  Mr.  John  Peel  in  respect  of  places 
of  which  three  names  were  given,  namely,  William 
Tempest,  Wildman  and  Son,  and  William  Hadcock 
and  others,  for  hire  of  rooms,  gas,  candles,  fire, 
attendance,  horse  corn,  &c.,  89/.  11j».  2e/.,  he  seems  to 
have  spent  only  89/.  Us.  2 J.  upon  his  rooms,  and 
whatever  accommodation  he  required  there.  Sir 
Robert  Peel  appears  to  have  been  at  more  expense 
than  Mr.  John  Peel  in  respect  of  this  sort  of 
accommodation ;  he  appears  to  have  been  at 
the  expense  of  some  99/.  2s.  The  names  are  not 
given,  but  the  places  are  mentioned,  of  which 
Tamworth  is  one,  and  that  consumed  74/.  of  the 
entire  amount.  The  smallness  of  the  rest  is  ac- 
counted for  by  his  having  held  a  lesser  number  of 
meetings  than  Sir  Henry  Bulwer  at  the  other  places, 
the  names  of  which  have  been  referred  to.  Mr.  John 
Peel  charges  besides  6G/.  1 7s.  2d.  for  carriage?.  Sir 
Robert  Peel  charges  41/.  3«.  Sd.  for  carriages.  Now 
I  come  to  an  item  which  no  doubt  excited  the 
suspicion  of  the  i)etitioners  and  their  advisers,  and 
I  am  far  from  saying  in  this  part  of  the  case 
an  unjust  suspicion  with  respect  to  what  had 
been  done  on  the  part  of  Sir  Henry  Bulwer,  because 
the  charge  actually  admitted,  and  paid  by  him  is  in 
respect  of  eight  places  231/.,  therefore  he  expended 
considerably  more  than  double  what  Sir  Robert 
Peel  did,  and  more  in  proportion  again  than  what 
Mr.  John  Peel  did.  I  cannot,  however,  find  in  his 
account  the  separate  claims  in  respect  of  carriages  to 
which  I  have  referred.  Now  I  leave  those  accounts 
with  this  remark.  Mr.  Serjt.  Ballantine  did  not^  in 
his  reply,  refer  to  that  which  appeared  at  the  time 
of  the  examination  of  the  receipts  to  be  a  suspicious 
item— the  horse  com.  I  really  did  begin  to  rouse 
up  my  suspicion  when  the  item  of  horse  com  came 
out,  and  especially  when  I  found  that  it  was  struck 
out  of  some  of  the  receipts,  and  left  in  in  others 
and  more  especially  when  it  was  proved  that  Moore 
had  no  claim  for  horse  corn,  and  that  whenever  he 
did  want  any  stabling  for  his  horse,  or  com,  he  had 
to  resort  to  Job's,  having  no  accommodation  of  his 
own  ;  but  I  must  observe  that  that  charge  for  horse 
corn  occurs  in  a  variety  of  the  receipts.  It  appears 
to  have  been  a  sort  of  form  adopted.  I  do  not  know 
whether  it  is  an  electioneering  form,  but  it  certainly 
does  appear  in  Mr.  John  Peel's  account,  with  the  still 
more  objectionable  word  "  &c."  I  certainly  have  not 
the  slightest  suspicion  of  that  gentleman's  account, 
even  with  the  ambiguous  **&c"  I  think,  upon  Moore's 
explanation,  the  horse  corn  is  shown  to  have  been 
improperly  in  the  receipt ;  but  I  think  the  suspicion 
arising  out  of  that  circumstance  is  removed.  I 
further  observe,  with  respect  to  the  char^ea 
for  carriages,  and  thavt   ^\i%«w»   Ivsov  vsvsiSi   ^ 
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tlie  rux-nunts  and  llicir    prudenc-c   in   otlieri,   Mr. 
Shaw   iiUte<l  iuciciotildlly.  aprupua   of    some  other 
mibji'Ct,    tbcri^    wore  uuriaiti^R    anil    borsts    eni- 
lilojed    for    the    purpoae    uf    this    election,    and 
expense  wu  inciirri?d,  as  wu  know  it  wu  iiicurre<1. 
m  re-pftl  of  carriaBi's  anJ  hurseB  goinit  about  to 
these  TBriouB   places ;  am!,  of  uuursc,  snch  an  ex- 
pense must  have  bi'Cii  incurred  at  public  meGtingB 
when  the  gentle  were  going  to  join  the  simple  in 
their  joint  efTorts  Co  produce  sucb  a  result  of  elec- 
tion as   they  desired.     I  have  endeaTonred  thus, 
very  likel]'  imperfectly,  so  far  as  tbe  magnitude 
and  importance  of  this  case  are  concerned,   but  1 
have  endCBTOured  carefully,  with  all  my  might,  to 
apply  my  knowledge  of  the  law,  as  a  lawyer,  and 
my  wits  a»  a  man,  to  the  law  and  the  facta  reapec- 
tirely.     I  have  struggled  to  keep  aloof  from  what 
I  am  afraid  does  exist  between   some  of  the  pel- 
•ons  vbose  names  have  been  mentioned  in  the  case^ 
and   which   I   sincerely  trust  wiU,  soon   after  the 
result  uf  this  case,  be  entirely  allisjcd.     Anger  is 
a  nobtc  passion — probably  it  stands  second  in  the 
rank  of  the  nobler  passions— but  anger  with  respect 
to  matter!   that  are   passed,   and   in  respect  of  a 
quarrel  which   has  been  manfully  fought  out — in 
which  each  party  has  resorted  to  all  the  means  that 
be  could  to  win,  and  in  which  the  lawful  conclusion 
of  tbe  matter  has  arrived— would  be  deeply  to  be 
repKhended;  and   I  do   trust,  if  1  was  not   mis- 
taken   in    thinking    tliat   especially  some  of   the 
witnetscB,   rather  than    Che  candidates,   were  the 
mbject  of  that  most   infectious  of  feelings,  tbal 
all   parties    who   have   quarrclteil   over   the   elec~ 
tion   will    now   shake    hands,   and   there   will   be 
peace  in  Tamworth  fur  the  future.    It  unl 
that  1  should   dispose  of  the  question  of  costs.     1 
vill  not  put  it  upon  the  counsel  to  make  the  appli- 
cation.   I  felt  sure  It  would  be  made  by  the  counsel 
(or  the  party  who  happened  to  be  successful.    With 
respect  to   Sir  Robert   I'eel.   I   think   there   is  no 
difficulty  whatsoever  ;  he  has  been  returned  for  this 
borough  by  fair  means,  and  by  a  majority  wtiicli 
moat  unqucsCionably  pronounces  the  opinion  of  thi^ 
people  in  his  favour.     lie  never  would  have  t>eeri 
petitioned  againsC  but  for  his  alleged  cuimectioti 
with  Sir  Henry  Bulwcr.    There  was  no  such  con- 
nection certainly  now  proved  to  the  aatisFncCion  of 
the  court.     A  personal  attack  was  maile  upon  him 
which,  upon  the  evidence  before  me,  1  am  bound  to 
say  has  proved  utterly  groundless.     I  must  order 
the  petitio[iers  to  pay  the  costs  of  Sir  Hobert  I'eel. 
In  respect  to  Sir  Henry  Bulwer,  I  draw  no  distinc- 
tion between  that  gentleman  and  Sir  Robert  Pe<^l 
personally.    I  must,  however,  observe,  and  it  must 
be  obvious,  from  the  laborious  manner  in  which  1 
have  been  compelled  to  deal  with  the  question  of 
the  ^130  men  and   with   the  question   of  treating, 
that  this  case  lias  given  me  very  great  anxiety.     1 
think  If  it  had  only  turned  upon  the  question  of 
treating  I  might  have  pronounced  the  same  conclu 
sion  as  to  that  gentleman  at  I  have  already  done  a 
to  Sir  Robert  Fed,  but  I  look  with  so  much  disliki 
— it  may  be  an  unwise  one ;  but  1  am  bound  to  ai: 
upon  the  principles  which  I  have  learnt,  which 
am  too  old  U'  change— I  look  upon  the  renewal  c 
any  system  of  private  war,  or  any  semblance  of  ii 
in  this  or  any  other  country,  as  so  dangerous,  bo 
much  to  be  deprecated   should    It  be  threatened, 
and  10  much  to  be  abolished  and  put  down  by  the 
strong  arm  of  the  law  should  it  arise,  that  I  think 
the  fact  of  the  employment  of  that  mob  by  Bani- 
clough,  though  it  does  not  in  point  of  law  affect  tli>- 
tate  of  the  election  so  far  as  Sir  Henry  Bulwer  is  con- 
cerned, ought,  in  a  matter  which  is  to  be  dispotcii 
of  bj  discretion  to  induce  me  to  abstain  from  order- 
ing that  the  petitioners  should  pay  the  costs  of  Rir 
Henry  Bulwer.    Therefore,  in  the  language  ol  Uv 
Act  of  Parliameiit  which  it  is  necessary  1  diould 


n'uite  at  this  portion  nf  the  oae,  I  mn*t  deem  and 
Icleniiine  that  Sir  Robert  Ped,  wbuae  iMoni  is 
Lvimplaineil  of  by  the  petition,  waa  dnir  elected  and 
r.tiirned ;  that  Sir  Henry  Bniwer,  whoa*  return  is 
nine)  complained  of  by  the  petition,  was  diUy  electsd 
riiid  returned;  that  mi  corrupt  practice  wai  [covedto 
iiuve  been  committed  by,  or  with  tbe  knowledge  n 
consent  of,  any  candidate  at  the  elac^n  ;  thil 
from  the  evidence  before  me  it  doea  not  appear  that 
corrupt  practices  have  prevailed,  nor  that  tlieia  is 
reason  to  believe  that  corrupt  practice!  have  eT— 
sively  preva"   ■       -'      '    -'      -       '---'- 


it  the  election  to  which  the  petitioa 
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Ftb.  24,  25,  2G,  iia<f  27,  AfanA  1  aad  2,   1869. 

(Before  Mahtdi,  B.) 

Hiring  of  roirais — Convqiacs  of  vottr*  la  iki  ft— 
Treating — DrvrJcaaau  of  voUrt — Umbtt  lafbnM 
—  General  vinUitc* not  iJ&gtd  inpttitiam —  /i  ' 
keqter/  acoou»U—Etndeiet—<MMtom  of  I 
PayiBtM  q/'  dm't  tni^o  to  portum'a  ,  , 
tngaged  in  lUrMim—Offert  itf  brtba — Itelatai  f^ 
mtntt  of  tnJUng  tunt—Agtuai. 

Tkert   not   an    allegation    u    the    pttitiim    ef  nda 

Hdd,  thai,  atlhimgh  teiieact  of  gaund  riolits  "^ 
vioifsce  Htoa/d  aof  be  allogeliir  exrJitded  uadtr  tiat 
averiaenl,  then  oagil  pnptrh/  io  bt  lai  avvmni  n 
the  petition  itating  that  gmtrat  violeiica  toot  rtStd  m. 

\  Tetum  mode  iy  a  Tttxmitg  "^^  if  aM  te  h 
inipsofAsfy  i^K  ^kt  gmatdt.  TFAere,  Ikernn,  tb 
iUagal  mil  rtUta  upom  an  inAp^cmdait  acM,  ik 
irparatt  and  itnerai  actM  of  pamu  ammrcted  mA 
the  e/eelion,  lurA  actM  ihould  be  prootd  to  tie  aihri 
talilfartion  iff  CAt  judge  rto  is  fo  doade  upon  ihnk. 

BecavK  pnxeedii>gt  t(Jct  place  at  a»  efecftoa,  rkiA.  is 
opijiion  qf  the  Judge  are  thorawgA/t  itnjag,  a 
if  not  to  Aitvt  been  lAiH,  he  it  not  in  cMwia 


lo  m/uire  me  lett 
facts  irhich  art  tt 

Where,  therefore,  i 
of  mouji  mat  all 

Held,   that,  rhil. 


vpttt  the  eUelion. 
night  wtn  Airiii,  and  a 


^ >   tliat    the  rought   to  Mired  OMd  pmi 

interftred  with  the  frambm  of  Ike  eisctiM,  h  tmM 
not  affect  Iht  teate  of  fAs  n^Mwisatj. 

Hevenlii-ttBO  cabt  uwrc  lartd  bv  lAa  rtrnpatidnilt  a!  • 
cox  of  1671..  in  tome  of  whtdt  coten  »r<c<»^ 
hut  tht  legality  of  Ihit  procoediajr  wot  riliii  iiiaf  nd 
liouhti  tr/ireiaed  in  the  commitlee-niam  of  the  nf«- 
dextt,  and  the  volen  to  counted  atre  drtpped  I0t 
dittonrt  ihort  of  the  poUing-lioolAs  ; 

Si^  heerhoiitea,  at  leait,  were  Airvd  at  miBBtNr 
roomt  bji  iht  TttpondeniM,  and  tereral  of  (itstr  >Nn 
Kent  lo  Iht  piill  is  a  ttate  ef  dnakatiteat : 


Section  1  o/21  j-  Z2  Fid.  c.  87,  maik  il  lamfnlfw^ 
candidate  or  hit  agent  lo  oonvtif  volttt  la  On  pti,  b 
prohibited  the  pagment  of  trtmdHiv  iiiiiiasw  ^ 
tion  ^6  of  30  i-  31  Vict,  c  lOS,  a.^  ihalifUiMt 
U  laipfut  for  uag  ramtidate,  or  m^ioM  an  kit  iHf, 
at  ang  election  for  oaji  iorMjA  (czeipl  jbt  ^^ 
- -"—^tioKtd),  lo  pag  at ■    '  "^ 


UMd),  lo  pag  anjr  iioanr  on  wxaMt  ^  itt 
of  ami  voltr  lo  tht  poS  tilka  Ib  itttt 
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Salford  Election  Petition. 


HM^  that  the  Miction  of  the  later  Act  overricks  the  sec- 
tiom  of  the  earlier,  and  makes  it  iUeacU  to  provide 
vehicus/or  the  conveyance  of  voters  to  tnepttl/j  it  heiny 
the  intention  of  the  Legislature  that  voters  ehould 
either  walk  to  the  poU  or  go  in  their  own  private 
carriages, 

Semble,  \f  a  candidate  wilfidh  and  deliberately,  and  of 
pwrpose,  contrary  to  law,  (mowed  a  thing  to  he  done, 
whu^  would  not,  ij  done  innocently  or  inadvertently, 
vitiate  an  election,  it  would  make  an  election  void. 

The  house  of  one  K,,  a  publican,  was  hired  by  H.,  an 
agent  of  the  respondents,  and  K.,  by  direction  of  H., 
hired  certain  roughs  to  ckfend  K.*s  house  and  to  bring 
m>  voters  to  the  poll  On  the  day  of  election  a  good 
deal  of  eating  and  drinking  went  on  at  K.*s  house  •* 

Held,  that  K.  was  not  an  agent  of  the  respondents,  and 
therefore  that  the  treating  which  took  place  at  his 
house  could  not  affect  the  election. 

Refreshments  were  ordered  to  be  provided  at  H.*s  public- 
house.  The  person  giving  the  onkr  subsequently 
thouaht  it  dangerous  and  countermanded  it.  The  re- 
fresfanents,  however,  had  been  prepared,  and  U,  was 
Ultimately  indemnified  for  the  expense  incurred: 

Held,  that  this  payment  was  not  a  corrupt  act. 

It  was  proved  that  some  of  the  canvassers  of  the  re- 

^)ondents  brought  voters  up   to  the  poll,  and  after 

they   hid  voted,  in  some  tnstamxs  gave  them  some 
beer: 

Held,  that,  considering  the  state  of  the  borough,  and  that 
it  was  a  habit  amung  the  inhabitants  to  treat  one 
another  as  a  common  and  usual  thing,  the  acts  of  these 
canvassers  could  not  be  regarded  as  corrupt. 

An  active  partisan  of  the  respondents  employed  a  number 
of  men  in  his  mill,  but  aid  not  attempt  to  influence 
them  in  any  way.  He  employed  several  qf  them,  how- 
ever, in  the  Ught  work  of  the  election  on  the  polling-day. 
They  were  snosequently  paid  an  ordinary  day's  wages : 

HM,  not  to  be  a  corrtqtt  payment. 

It  is  dangerous  to  receive  in  evidence  conversations  re- 
lating to  offered  bribes;  where,  therefore,  it  was 
alleged  that  a  sick  man  said  that  he  would  not  ao  to 
the  poll  for  SOL,  and  that  a  canvasser  said,  "  We  do  not 
care  if  it  is  40L  iJ  you  like  :** 

Held,  that  if  this  had  been  proved  it  did  not  amount  to 
bribery,  and  that  if  it  cad,  the  evidence  as  to  the  con- 
vereation  being  that  of  a  bystander  only  could  not  be 
regarded  as  sufficient, 

A  corrupt  payment  after  the  election  by  a  person  em- 
,    ployed  for  the  purposes  of  the  election  only  without  the 

privity  of  the  member   himself,  cannot  affect  that 

ntmbei's  election. 

it  <Mppeared  that  the  whole  of  the  money  expended  in 
bribery  amounted  in  the  aggregate  to  half-O'Crown 
between  three  persons : 

Held,  that  unless  it  were  shown  beyond  a  doubt  that  tht 
€KU  of  alleged  briberu  were  done  bu  the  candidates 
themselves,  the  expenditure  of  so  small  a  sum  could  not 
invalidate  the  election : 


if  the  acts  of  giving  trifling  sums  toere  accumu- 
lative. 

Tbi«  petition,  against  the  return  of  Messrs. 
Cawley  and  Charley,  contained  the  usual  allegations 
of  bribery,  treating,  and  undue  influence ;  and 
another,  that  the  respondents  **  did,  by  themselTes 
and  other  persons,  hire  and  engage  and  pay  money 
tatf  a  number  of  conTeyances  for  the  purpose  of 
conTeying  Toters  to  the  poU,  and  which  were  used 
oo  the  day  of  Uie  election  in  their  interest." 

The  couiiiel  for  the  petitioners  were  Biggin,  Q.  C. 
(abMOt  on  aocoout  of  illness)  JPv>e,  Edwards,  and 
Armitage:  tot  the  reapondents,, Softer,  Q.  C,  and 


The  evidence  as  to  the  employment  of  cabs  may 
be  taken  from  the  respondents.    Mr.  Cawley  said : 

The  employment  of  cabs  came  before  the  oommittoe 
about  a  month  before  the  election.  There  was  a  good  deal 
of  discussion  respecting  the  letc&lity  or  illegality  of  their 
use.  Bepresentations  were  mode  to  the  committee  that 
conTeyances  would  be  necessary  to  take  about  canyaasers 
and  messengers.  There  were  seyeral  discussions,  and  we 
knew  that  conveyanoes  were  requisite,  because  the  borough 
is  a  large  one,  and  includes  Pendleton  and  Brotighton,  and 
extends  oyer  a  large  area.  There  are  thirty>seyen  polling 
booths  and  thirteen  districts. 

Maktin,  B. — I  understand  that  several  of  the 
polling  booths  were  at  one  place  ? 

By  Herschell : — 

Those  thirteen  places  or  districts  were  yery  far  from  one 
another.  We  were  informed  that  the  other  side  were  pro- 
posing to  use  conyeyances  for  their  committeemen  and 
canyassers,  and  we  decided  to  procure  three  cabs  for  each 
oommittee-room.  During  the  canvass  we  had  thirteen  or 
f  onrteen,  and  on  the  day  of  election  there  was  a  greater 
number.  Shortly  before  the  election  we  came  to  tiae  con> 
elusion  that  hired  cabs  should  not  be  used  for  the  conyey- 
ance  of  yoters  to  the  poll.  We  had  a  number  of  private 
conveyances  placed  at  our  disposal,  but  the  other  side  had 
a  mncn  larger  number. 

Herschell, — So  far  as  you  know,  were  hired  cabs 
used  for  the  conveyance  of  voters  to  the  poll  ? 

Witness  :— 

So  far  as  I  know,  they  were  used  for  messengers  and  can« 
vitssers  only.  We  had  messengers  constantly  going  to  each 
polling-both  from  the  central  committee,  taking  the  returns 
and  bringing  information  bock.  With  regard  to  the  others, 
I  know  as  a  matter  of  fact  that  during  the  greater  portion 
of  the  day  I  never  {tassed  in  and  out  of  the  eommittee-room 
without  seeing  three,  four,  five,  or  even  more  cabs  standing 
idle  at  the  door.  I  was  in  the  central  oommittee-room  about 
half -past  three  o'cl  ck,  when  a  respectable  gentleman,  whom 
I  did  not  know,  came  in  in  a  state  of  excitement  and  said 
to  me,  "  I  want  a  conyeyance  to  fetch  a  yotor.  There  are 
ha]f-a<losen  cabs  standing  idle  near  the  door  and  I  am  not 
allowed  to  take  one  of  them."  My  reply  was,  *'  Tou  must 
not  take  one,  but  look  out  for  the  first  priyate  conveyance 
and  take  that." 

In  cross-examination,  he  admitted  that  he  had 
said  the  voters  might  be  taken  back  in  the  cabs. 

Martin,  B.,  referring  to  the  section  of  the  Act  of 
Parliament,  said  it  appeared  that  a  payment  for  a 
cab  by  a  candidate  for  the  conveyance  of  voters  to 
the  poll  was  an  illegal  payment.  What  was  the 
penalty  ? 

Pope  said  that  that  was  no  doubt  a  diffi- 
cult question  to  decide.  According  to  the  old 
Act  of  Parliament  the  penalty  for  the  illegal  act  of 
providing  drink  and  entertainment  to  a  voter  was 
20s.,  and  it  might  be  argued  that  the  penalty  for 
conveying  voters  was  the  same.  But  he  should 
prove  that  this  emplojrment  of  cabs  was  wilfully  and 
intentionally  done  in  violation  of  the  Act  of  Par- 
liament, and  he  should  contend  that  that  amounted 
to  a  corrupt  act,  because  it  was  done  for  the  pur- 
pose of  influencing  voters,  and  it  did  influence 
▼oters.  That,  he  should  contend,  would  be  either 
bribery  or  treating,  and  would  void  an  election. 
He  had  no  doubt  of  being  able  to  sustain  that  posi- 
tion if  the  facts  bore  it  out. 

Martin,  B. — If  a  person  persistently  violates  the 
law  for  the  purpose  of  influencing  voters,  what 
effect  has  that  ? 

Holker. — It  will  render  the  offender  liable  to 
punishment.    In  this  case  the  penalty  is  AOs. 

Pope. — That  is  for  an  isolated  act,  but  in  this  case 
there  is  a  systematic  and  intentional  doing  of  an 
illegal  act. 

Martin,  B. — I  certainly  would  not  make  a  flnal 
judgment  upon  the  question,  but  I  wonld  reserve 
the  point  for  the  Court  of  Common  Pleas.  If  a 
person  wilfully  and  deliberately,  and  of  pur])08e, 
contrary  to  law,  allows  a  thing  to  be  done,  I  shoald 
think  it  would  make  «.t\  ^V^cXlvstv  -h^sv^.   \  ^^  ^^ 


500 


MAGISTRATES'  CASES. 


Salford  Election  Petition. 


think   that  is    an  unreasonable    thing   to  say.     I 
shall  not  conclude  myself. 

Subsequently,  HoUcer^  in  opening  the  case  for  the 
re8pf)ndent^,  again  referred  to  this  subject : — The  law 
with  respect  to  the  conveyance  of  voters  at  elections 
was  by  no  means  clear.  The  section  of  the  Act 
which  dealt  with  it  was  the  86th,  which  enacted, 
*^  It  shall  not  be  lawful  for  any  candidate,  or  any  one 
on  his  behalf,  at  any  election  for  any  borough,  to 
pay  any  money  on  account  of  the  conveyance  of  i\ 
voter  to  the  poll,  either  to  the  voter  himself  or  any 
other  ])erson  ;  and  if  such  candidate,  or  any  person 
on  his  behalf,  shall  pay  any  money  on  account  of 
the  conveyance  of  a  voter  to  the  poll,  such  jtayment 
shall  be  deemed  an  illegal  payment  within  the 
meaning  of  the  Corrupt  Practices  Prevention 
Act  1854."  The  intention  of  the  Legislature 
was  to  make  it  unlawful  to  give  money  to  a 
voter  himself  in  order  that  he  might  by  means 
of  the  money  convey  himself  to  the  poll,  or  to 
give  money  to  any  other  party  in  order  that 
he  might  convey,  or  cause  to  be  conveyed,  a 
voter  to  the  poll.  It  was  perfectly  obvious  that 
if,  for  instance,  '>.«.  were  given  to  a  voter  in  order 
that  he  might  pay  for  his  conveyance  or  to  get  him- 
self conveyed  to  the  poll,  or  if  a  sum  of  money  were 
given  to  any  other  person  in  order  that  he  might 
convey  a  voter  to  the  poll,  the  giving  of  money 
in  that  way  might  op^'rate  in  effect  and  indirectly 
as  a  bribe.  But  no  such  influence  could  possibly 
arise  or  take  place  if  a  candidate  merely  hired  car- 
riages, and  in  those  carriages  brought  the  voters 
from  their  places  of  residence  in  order  that  they 
might  poll,  for  how  could  it  possibly  be  said  that 
the  efficct  of  allowing  a  man  to  ride  in  a  cab  from  his 
place  of  residence  to  the  i)oll  would  be  likely  to  induce 
him  to  vote  for  the  candidate  ?  Would  it  be  more 
likely  to  induce  a  man  to  vote  to  give  him  a  ride  in 
a  hired  cab  placarded  '*  Cuwley  and  Charley,"  or  to 
give  him  a  ride  in  a  handsome  equipage  belonging 
to  Mr.  Benjamin  Arniitage — a  handsome  turn-out 
properly  horsed  ?  But  if  it  should  bo  illegal  to  hire 
carriages  fur  the  purpose  of  bringing  voters  to  the 
poll,  it  would  be  equally  illegal  to  do  what  had  been 
done  on  the  other  side  by  the  employment  of  hired 
horses.  He  did  not  wish  to  recriminate,  but  he 
submitted  it  as  an  argument  that  it  would  be 
equally  illegal  to  provide  private  carriages,  and  hire 
horses  to  put  in  them,  for  the  purpose  of  bringing 
voters  to  the  poll.  What  the  candidates  had  done  in 
this  case  was  not  illegal,  and  certainly  had  not  been 
sufficient  to  void  the  seat.  His  construction  of 
the  section  which  he  had  read  was  that  it 
would  not  be  lawful  to  pay  money  to  convey  any 
voter  to  the  poll,  because  that  might  be  made  a 
cover  for  bribery,  or  to  any  person  on  his  behalf, 
because  that  might  be  made  an  inducement  to  such 
persons  to  use  undue  influence  upon  the  voters  they 
conveyed  to  the  poll.  The  provision  of  hired  cabs  was 
not  a  payment  of  money  to  voters,  or  to  any  person  to 
bring  voters  to  the  poll,  and  it  was  not  an  act  which 
amounted  to  ofifering  unfair  inducement  to  voters  to 
come  to  the  poll  within  the  meaning  of  the  Act.  But 
whether  the  payment  of  money  on  account  of  the 
conveyance  of  the  voter  to  the  poll  should  be  con- 
sidered illegal  or  not,  it  did  not  follow  that,  because 
it  was  illegal,  therefore  such  a  payment  would  void 
the  seat  of  the  candidate.  In  order  to  void  the  seat 
of  the  candidate  the  payment  must  be  in  the  shape 
of  bribery.  At  the  time  when  the  respondents 
were  elected  there  was  an  Act  of  Parliament  in 
force  (21  &  22  Vict.  c.  87,  s.  1)  which  distinctly 
made  it  lawful  to  provide  for  the  conveyance 
of  voters  to  the  poll.  The  question  was  whether 
that  Act  of  Parliament  had  in  any  way  been 
repealed  by  any  subsequent  statute.  It  was  not 
repealed  in  any  express  terms,  nor,  Vie  s\xY)mi\.\A^ 


by  implication.  When,  therefore,  there  were  two 
statutes — an  earlier  and  a  later  one— contaioing 
provisions  on  a  particular  subject,  if  it  were 
possible  to  consider  these  statutes  so  as  to  make 
their  provisions  consistent  with  each  other,  thit 
should  be  done.  Of  course,  if  it  were  perfectly 
impossible  to  make  the  provisions  consistent  then, 
according  to  law,  the  later  statute  would  abrogsts 
the  earlier.  But  here  it  was  perfectly  competent  CD 
construe  the  two  sections  so  as  to  make  the  provi- 
sions consistent  with  each  other.  It  was  only  neces- 
sary to  put  the  construction  he  had  done  upon  the 
later  Act,  viz.,  that  it  was  not  illegal  to  hire  s  ah, 
though  it  was  illegal  to  pay  money  for  conveysnoe 
to  a  voter,  and  the  two  Acts  of  Parliament  would 
be  quite  consistent.  The  fact  was  that  whuervr 
had  drawn  these  Acts  of  Parliament  had  msdes 
hash  of  them,  and  the  law  on  the  subject  was  in  i 
great  state  of  confusion.  It  was  a  great  juty  thit 
they  should  be  so. 

Martin,  B. — I  think  thej  are  perfectly  pUia 
The  3Gth  section  of  the  Act  under  which  I  sit  ifaowi 
as  plainly  as  possible  that  the  Legrislature  ineut 
that  the  voters  should  walk  to  the  poll  or  go  in  their 
own  carriages.  The  ex  *epted  cases  of  East  Retfori 
and  other  boroughs  make  that  intention  pUin,  b^ 
cause  these  iMroughs  are  hundreds  rather  thu 
boroughs,  and  in  many  instances  the  voters  hre  st 
distances  of  several  miles  from  the  polling  boodu^ 
Therefore  it  is  permitted  that  in  those  cases  hired 
convoyances  should  be  provided.  The  LegisIstOR 
has  made  the  most  stringent  provisions  in  regard  U) 
having  polling  places  iu  the  most  conveaiest 
localities  in  boroughs  for  every  voter.  The  intfo- 
tion  of  that  is  to  provide  that  people  shall  wilk 
to  the  poll,  or  go  in  their  private  carrisgei 
With  respect  to  bribery  at  elections,  the  Legit* 
lature  has  been  forced  to  enact  things  which  Men 
to  be  absurd,  because  absurd  things  are  made  t&e 
means  of  avoiding  the  law.  There  may  be  maoj 
things  in  the  law  which  may  seem  to  be  absnni,  but 
the  state  of  corruption  to  which  this  country  hii 
got  rendered  their  enactment  necessai^*.  Do  not 
supi)ose  that  I  am  prejudging  the  case,  but  mj 
opinion  is  that  it  was  the  meaning  of  the  Act  thit 
people  should  either  walk  to  the  poll  or  go  in  their 
own  private  carriages. 

HoUcer  said  that  if  his  Lordship  held  that  to  betbe 
meaning  of  the  Legislature,  the  Legislature  conU 
hardly  have  intended  to  do  anything  so  unjust  u  ta 
give  a  vast  power  to  a  man  who  happened  ta 
be  rich  and  not  to  the  poor.  [MARnar,  B.:— I 
am  satisfied  that  the  object  of  the  LegisUtnre 
was  that  persons  should  go  to  the  poll  eithtf 
by  walking,  or  by  their  own  conveyance  or  the  cod- 
veyance  of  some  friend.  There  is  no  doubt  thit 
it  was  the  object  of  the  Legislature  to  prevent  the 
hiring  of  conveyances  for  the  purpose  of  accomm> 
dating  voters.  If  the  section  3*ou  have  quoted  msif 
it  lawful  to  provide  conveyances  for  a  voter  for  the 
purpose  of  voting,  the  36th  section  overrides  thiL 
I  think  the  section  proves  that  the  Legislstnre 
intended  to  put  a  stop  to  it.]  If  that  had  been  tltf 
intention  of  the  Legislature,  one  does  not  quite  tee 
why  they  did  not  repeal  the  old  section  altogether. 
piARTiN,  B.— I  think  the  Legislature  does  repesl 
It.]  Even  supposing  that  view  of  the  matter  w«re 
correct,  and  that  the  hiring  of  cabs  wa.*  illegal,  he 
should  be  able  to  show  that  the  respondents  hsd  not 
acted  with  any  wHf ul  intention  to  infringe  the  Act 
of  Parliament,  and  that,  if  they  had  acted  UlegsUji 
it  was  not  sufficient  to  void  the  election.  Sappo«iU( 
they  had,  not  knowing  the  law,  and  without  having 
the  advantage  of  an  exposition  of  the  law  upon  the 
subject,  been  guilty  of  an  illegal  act  in  paying  ^^ 
\^^st  <»Lb«,  how  could  it  be  said  that  the  biiiitf  ^ 
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cabs  was  bribery,  treating,  or  undue  influence  ?  To 
make  it  bribery  under  the  1  st  section,  it  must  be 
money  given  as  an  inducement  to  a  man  in  order  to 
induce  him  to  TOte.  In  order  to  make  it  treating  it 
mutt  be  done  corruptly,  and  he  did  not  see  huw,  by 
any  straining  of  the  Acts  of  Tarliament,  it  could 
be  brought  within  that  head.  [Martin,  B.— I  do 
not  think  it  possible  to  bring  it  within  that 
■ectioa.] 

i\]p«,  in  reply.— There  could  be  no  doubt  that  long 
before  the  case  of  Cooper  r.  Siade— in  fact  during 
the  existence  of  Parliament  before  the  Reform  Act 
— ^Parliamentaty  committees  had  held  again  and 

a:ain  that  the  payment  of  travelling  expenses  was 
egal,  and  voided  an  election.    In  some  cases  there 
hmd  been  a  difference  of  opinion,  but  unfortunately, 
the  records  did  not  give  the  reasons  which  had  led 
to  the  difference  of  opinion  on  the  part  of  the  com- 
mittees.   Therefore  he  did  not  think  it  was  neces- 
sary for  the  purposes  of  this  argument  that  he 
should  go  back  as  far  as  that.    He  was  content  to 
take  the  state  of  the  law  as  laid  down  by  Baron 
Aldenon  in  his  judgment  in  the  case  of  Cooper  v. 
ISkide^     He  said  the  "unconditional  payment  of 
travelling  expenses  was  legal,  but  the  conditional 
payment  of  travelling  expenses  was  clearly  bribery." 
In  other  words,  it  was  lawful  to  pay  travelling  ex- 
penses to  bring  a  man  to  vote,  but  it  was  not  lawful 
to  pay  a  farthing  of  the  expenses  incurred  in  bring- 
ing a  man  to  vote  for  any  particular  candidate.     It 
was  subsequently  enacted  that  *'it  shall  not  be 
lawful  for  any  candidate  or  any  person  on  his  behalf, 
at  any  election  for  any  borough,  to  pay  any  money 
on  account  of  the  conveyance  of  any  voter  to  the  poll, 
or  to  the  voter  himself,  or  any  other  person,  &c." 
Supposing  there  was  no  penalty  attached  to  it,  it 
could  hardly  be  contended  that  it  was  not  prohibited 
absolutely  to  pay  any  money  on  account  of   the 
conveyance  of    any   voter    to  the  poll.      It    was 
perfectly  plain  that  some  inconvenience  was  felt 
about  the  law  as  it  stood  in  the  decision  of  Cooper  v. 
Siade,  and  that  there  was  a  considerable  avenue  open 
for  corruption  which  the  Legislature  endeavoured  to 
close  up  by  saying,  "You  shall  not  pay  money." 
If  the  candidate  or  his  agent  were  found  committing 
an  illegal  act,  surely  that  illegal  act,  done  wilfully 
for  the  purpose  of  affecting  the  election,  would,  hy 
common  law,  void  the  election.     [Martin,  B. — Can 
you  give  mo  any  authority  for  that?]    The  only 
authority  was  an  ob«t»rvation  made  by  Mr.  Justice 
Willes  at  Covontry.     A  question  there  an)so  with 
regard  to  personation.    No  doubt  if  a  voter  or  non- 
Toter  had  money  given  to  him  for  the  purpose  of 
personating  some  person  who  could  not  give  a  vote, 
that  bad  been  held  to  be  bribery.    But  there  might 
be  a  case,  as  was  suggested  at  Coventry,  in  which 
no  money  passed.    His  Lordship  had  intimated  that 
the    hiring   of    cabs    was    not    a  '*  valuable  con- 
sideration.'*   Take  a  case  in  which  a  number  of 
members  of  one  political  party  for  the  purpose  of 
influencing    the    election,    themselves    personated 
▼oters,   without  being  moved  by   pecuniary  con- 
siderations.   Willes,  J.  said  such  a  course  would  be 
such  a  fraud  upon  the  general  body  of  electors  that 
it  would  vitiate  the  election,  although  it  was  not 
actually  traced  to  the  candidate  or  his  agent.    The 
true  argument  was  that  that  which  was  illegally 
done  and  purposely  done  would  void  the  election. 
He  would  direct  attention  to  tlie  definition  which 
Willes,    J.    gave    of   the   word    "corruptly."    He 
said,    *'  I  think    it    means,    not    dishonesty,    but 
in  porposcly  doing  an  act  which  the  law  forbids." 
[Mabtin,   B. — The  petitioners   in  this   case  com- 
plain *'that  Messrs.  Cawley  and  Charley  did,  by 
themselves  or  other  persons  in  their  behalf,  hire  and 
mgago  to  pay  money  for  and  on  account  of  a  num- 
ler  of  conveyances  for  the  purpose  of  conveying 


voters  to  the  poll,  and  which  were,  for  such  purpose, 
used  on  the  day  of  election."  I  i  ust  be  satisfied 
that  that  is  proved,  or  so  much  of  it  as  may 
be  niHterial.  1  think  the  whole  of  it  is  material.1 
The  facts  proved,  independently  of  the  question  of 
the  law  which  might  be  discussed  hereafter,  that 
the  candidates  by  their  agents  did  hire  and  engage 
and  pay  money  for  and  on  account  of  carriages,  to 
convey  voters  to  the  poll.  That  was  made  out,  and, 
practically,  it  was  admitted  on  the  part  of  the  re- 
spondents. [Hoiker:  I  do  not  admit  anything  of 
the  kind.]  If  a  man  made  provision  which,  in  the 
natural  course  of  things,  must  be  used  for  the  pur- 
pose of  doing  this  illegal  act,  he  must  be  held  re- 
sponsible for  the  natural  consequences  of  his  own 
acts.  Supposing,  in  this  case,  that  instead  of  pay- 
ing 162/.  for  conveyances,  that  amount  of  money 
had  been  placed  in  the  hands  of  the  same  agents  as 
those  who  had  charge  of  the  conveyances,  and  these 
agents  applied  that  money  illegally,  surely  the 
candidate  would  be  responsible  for  them.  He 
contended  that  there  was  no  difference  in  the 
two  cases.  There  were  seventy-two  conveyances 
provided,  and  it  was  proved  that  from  thirteen  to 
twenty  would  have  been  ample  for  the  use  of  mes- 
sengers or  anything  of  the  kind.  The  instructions 
were  given  to  the  canvassers  that  the  cab  was 
to  be  taken  to  the  voter,  that  the  voter  should  walk 
to  the  poll,  and  that  he  might  be  taken  back  in  the 
cab.  The  question  really  came  to  this:  could  a 
candidate  protect  himself  against  the  consequences 
of  an  illegal  act  by  simply  giving  notice  to  his 
agents  that  he  himself  did  not  sanction  them  ?  He 
submitted  that  it  was  contrary  to  all  doctrines 
which  had  prevailed  with  regard  to  Parliamentary 
elections.  It  was  a  fuel  buyond  a  doubt  that  cabs 
were  used  to  bring  voters  to  the  poll,  for  no  man  in 
his  senses  would  cover  the  cabs  with  placards,  "  vote 
for  Cawley  aud  Charley,"  without  knowing  that 
they  were  to  bo  used  for  some  such  purpose.  If  his 
Lordship  held  that  the  issuing  of  instructions  before- 
hand relieved  the  candidates  of  their  responsibility, 
the  effect  would  be  to  repeal  the  section  of  the  Act 
of  Parliament,  because  no  man  would  hereafter 
employ  conveyances  for  taking  men  to  the  poll 
without  previously  issuing  those  instructions. 

On  the  question  of  bril^ry  by  payment  after  the 
election,  Kobert  Balderstone  was  examined,  and 
said:  I  remember  that  after  the  election  a  man 
named  Kennedy  came  to  me.  I  had  seen  him  work- 
ing on  the  day  of  election.  He  came  to  me  on  the 
Thursday  after  the  election,  aud  askeil  me  if  he  was 
going  to  have  anything  for  his  work  on  the  day  of 
ihii  election.  I  was  advertised  as  vice-chairman  of 
Trinity  district. 

Martin,  B.,  asked  Pope  whether  he  considered 
tliat  the  money  alleged  to  have  been  given  to 
Kennedy  after  the  election  was  an  act  of  bribery. 

Po/>e. — It  is  money  paid  to  a  man  on  account  of 
his  having  voted.  [Martin,  B. — I  apprehend  that 
that  would  not  affect  the  candidates.  Show  me 
some  authority  for  your  contention.  If  a  man  were 
a  vice-president  and  canvasser  for  the  election,  and, 
after  the  election  was  over,  that  man  gave  money 
to  a  voter,  how  would  that  affeet  ihe  candidate  ?J 
Any  person  who  does  that  is  guilty  of  bribery. 
[Martin,  B. — It  is  one  thing  to  be  guilty  of  bribejy, 
and  another  thing  to  be  guilty  of  bribery  so  as  to 
aflfect  the  election  under  the  Act  of  Parliament 
under  which  I  sit.  I  do  not  think  that  a  sum  of 
money  given  to  a  voter  by  a  friend  of  the  candidate, 
who  had  been  a  canvasser  or  vice-chairman,  after 
the  election,  would  affect  the  seat.]  1  should  say  it 
was  bribery,  whether  it  was  given  after  or  before 
the  election.  [Martin,  B. — Would  thaX  ^iMsewW^x 
five  years  ait«iX.Yie«Vw:.xi<(^\iT\  Xwtt\^t^jft»2^'^'^^ 
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bably  would  not  find  that  the  money  jiaid  fire  yean 
after  a  vote  had  boen  given  was  friven  for  the  vote. 
[Martix,  B. — I  have  no  doubt  that  if  a  candidate 
aid  the  act  himself  it  would  affect  the  seat,  but  if  it 
was  done  by  a  man  who  lield  some  office  before  the 
election,  I  should  doubt  very  strongly  indeed  that  it 
would  have  the  same  effect.   My  impression  strongly 
is  that   it   would  not  void  the  seat.]      Of  course, 
I  shall  not  argue  against  your  Lordship*s  opinion  ; 
but  it  appears  to  me  tliat  if  any  pers(m  shall  cor- 
ruptly give  money  on  account  of  any  voter  having 
voted  or   refrained   from    voting  he  is    guilty    of 
bribery.     [>Llrtin,    B. — He    is;   that    is   bribery. 
But  agency  ceases  after  the  election.     Can  you  give 
me  any  authority  that  such  an  act,  done  after  the 
election,   will   have  relation  back  upon  the  person 
returne<l  ?J      I    cannot   put  my   hand    upon    any 
authority  just  at  preseut.     [Martin,  B. — It  ia  so 
absurd  that  you  don't  want  any  authority  at  all. 
It  would  place  the  person  returned  in  the  hands  of 
any    foolish    person    who   should    give  away    his 
money.]     Consider  what  your  Lordship  is  about  to 
rule.    If  your  Lordship  were  to  rule  that  payment 
after  an  election  was  not  to  void  it,  all  that  would 
be  necessary  to  be  done  would  be  that  all  the  bribes 
should    be     given    after    the    election    was    over. 
[Martin,  B. — But  bribes  given  under  such  circum- 
stances would  be  bribes  given  corruptly,  and  I  have 
no  doubt  the  giving  of  such  bribes  would  affect  the 
member  himself.     But  in  this  case  the  man's  agency 
was  over.]     But  assuming  that  there  is  an  agent  of 
tiie  candidate  who  does  that  after  the  election  which 
is  declatiHl  to  be   bribery,  I  contend  that  it  is  as 
much  bribery  as  if  he  had  done  it  before.     [Mar- 
tin,   B. — If  the  act  of  the  ptTson  who  does   it   is 
virtually  the  act  of   the  candidate  you  are  right, 
but  unless  you  prove  that,  it  appears  to  me  that  you 
fail  entirely.] 

The  other  points  are  fully  referred  to  in  the  judg- 
ment. 

Martin,  B  :  This  is  a  petition  in  which  has  been 
displayed  a  great  deal  of  ability  and  talent,  which 
aitks  me  to  declare  that  Mr.  Cawle^'and  Mr.  Charley 
were  not  duly  electe«l,  and  that  thu  return  made 
for  this  borough  was  void.  The  grounds  taken  for 
that  petition  are  that  the  re!i])ondents,  by  themselves 
and  other  persons  on  their  behalf,  were  guilty  of 
bribery  and  treating,  and  of  undue  influence.  As 
I  have  already  said,  it  seems  to  nie  that  the  petition 
is  founded  upon  the  Act  of  Parliament  which  is 
called  the  Corrupt  Practices  Act,  and  three  sections 
of  tlie  Act  under  which  I  sit.  Tlu*  avorment 
made  is  that  these  gentlmiiMi  have  l>eeii  guilty 
of  bribery  within  the  meaning  of  the  second 
section  of  the  Act,  of  treating  within  the  fourth 
section,  and  of  undue  influence  within  the 
fifth  section.  I  have  already  said  that  although  I 
have  formed  an  opinion  with  regard  to  the  general 
violence  and  rioting,  that  it  does  not  amount  to 
that  which  would  invalidate  the  election.  1  am 
certainly  not  of  opinion  that  it  could  not  be  given 
in  evidence  under  this  averment ;  but  there  ought 
to  be  an  averment  put  into  the  petition  stating 
distinctly  that  general  violence  was  relied  on.  The 
p<.'iitioi)  also  HVeTH  that  Edward  Cawley  and  William 
Charley  "did,  by  themselves  and  otlier  persims, 
hire  and  engage,  and  pay  money  for,  a  number  of 
conveyances,  for  the  purpose  of  conveying  voters  to 
the  poll,  and  which  were  used  on  the  day  of  the 
election  in  their  interest."  With  regard  to  that 
mailer.  I  have  stated,  and  I  do  state,  that  if 
I  ciMisideretl  that  allegation  prove<l,  I  would 
reMTve  that  point  for  the  judgment  of  the  Court 
of  (/'ommon  Pleas,  under  one  of  the  sections 
of  the  Act  of  Parliament  under  which  I  sit. 
Th'iH  in  substantially  the  sixth  or  seventh  ]H)tition 
irJiich   I  h&vo  adjudicated    upon.      V  \\^^vi    au^iVeOL 


throughout  upon  one  principle,  mnd  until  I  id 
satisfied    that    it    is  a  wron^    principle,  1  shall 
continue  to  act    on  it.      I  do   conaider  that  the 
return  made  by  a  retaminf?  officer  is  a  mmtusr  not 
to  be    impeached   upon    light    groands,    that  in 
point   of  fact,  it   prima  facie    establishes    that  i 
majority  of  voters  in  a  borough  or  county  have 
selected  the  person  returned  as  the  person  to  repR- 
sent  them,  and  that  that  opinion  and  judgment  ii 
entitled  to  some  respect.     But  the  Legislatare  hii. 
in  the  Acts  of  Parliament  to  which  I  have  referred, 
enacted  that  if  a  candidate  is  goiltj  of  bribery  or 
treating,  or  undue  influence,  the  moment  such  u 
act  is  done  by  him,  or  done  by  a  person  for  whoa 
he  is  responsible,  that  from  that  moment  his  cu- 
didature  ceases,  and  is  at  an  end,  his  gtatuM  as  a  cu- 
didate  is  gone,  and  he  is  incapable  of  being  dcctei 
and  his  election  is  void.    I  think  further  that  chat 
being  the  law,  it  is  but  right  that,  where  there  is  no 
general  bribery,  or  no  general  treating,  or  no  genml 
undue  influence,  but  that  the  bribo-j  and  treaiiiif 
and  undue  influence  which  are  relied  upon  are  what 
may  be  called  independent  acta,  and  the  lepsnte 
and  several  acts    of    persons  connected   with  the 
election,  before  such  an  election  may  be  setsadr 
such  acts  of  bribery  or  treating  or  undue  inflnwine 
should   be  proved  to  the  entire  satisfaction  of  the 
judge  who  is  to  decide  upon  them.     In  my  jodg- 
ment  he  ought  not  to  act  upon  surmise,  snspicioa. 
or  what  lie  has  in  his  mind  as  to  what  has  oocuncd 
in  the  election.    He  ought   to  require    eridnoe. 
and  everything  ought  to  be  proved  to  him  satii- 
factorily  and  beyond  all  manner  of  doubt.    Socfa  a 
case  as  I  have  8uppo8«*d  is  quite  a  different  ca» 
from  one  in  which  there  was  general  bribery,  or 
where  there  may  be  reason  to  suppose  that  cor- 
ruption had  prevailed  generally,  or  to  a  considerable 
extent.    It  is  different  from  a  case  in  which  pahlic- 
houses  have  been  thrown  open,  into  which  a  penoa 
may  go  and  drink  at  his  pleasure ;   and  it  is  alio 
different  from  a  case  where  persons  of  great  in- 
fluence have  systematically   used    their   power  to 
bring  all  those  who  were  uuder  their  influeuce  vt 
vote  in  a  particular  way  by  the  exercise  of  nndne 
influence.    The  judge  umst  carefully  examio*.-  all 
the  facts,  and   it  is  in  that  spirit  that  these  elA'ti^ 
petitions  have  been  considered,  and  in  that  spirit  I 
will  consider  them  until  I   am  satisfied  by  higher 
authority  than  my  own  that  I  am  wrong.  In  KtpiA 
to  this  particular  case,  there  is  a  very  great  (kal 
that  has  been  done  that  I  thoroughly  disapprove  of. 
There  arc  three  circumstances  to  which  I  will  call 
attention  as   having  been  wrong,  as  wrong  as  vcu 
could  be,  but  it  is  not  because  I  think  Uieiv  ha»  bvee 
general   wrong  in  respect    of    these  matters  thai 
I  am    therefore    to    require    the    less  erideoce  J^- 
regard    to   the    particular    facts     which    are   to 
upset  the  election.    In  many  cases  which  I  have 
tried  I  have  had  members  examined  before  me,  who. 
I  was  satisfleil,  acted  rightly  as  far  as  they  were  cob- 
cerned,  as  men  could  do,  and  the  acts  by  which  thdT 
elections  were  said  to  be  affected  were  acts  done  bv 
persons  of  whom  they  had  no  knowledge,  and  over 
whom  they  had  no  controL     But  there  are  wveni 
things  in  reganl  to  this  election  that  it  is  my  dorr 
to  comment  upon,  iu  the  hope   that  such  thin;* 
may  not  occur  again,  and  I  do  not  know,  if  I  aat  b^ 
try  an  election  petition  in  this  town  upon  anotbrf 
occasion,  and  the  same  things  occurred  again  u 
which  I  am  going  to  call  attention,  that  my  jiv^g- 
incnt  would  not  be  different  from  what  it  will  bt. 
First,  with  respect  to  the  hiring  of  these  roujHM* 
Kean,   the  keeper  of   the  beerhouse,  without  the 
slightest  ground,  except  upon  a  mere  mmoor  thti 
some  Irish  were  to  come  and  interfere  with  rcg*^ 
to  iMH>pIo  going  to  the  poll,  or — as  was  stated  in 
another  account,  that  was  whollj  different — for  the 
\iMx^«s&  of  protecting  Kean*8  house  from  »XUn*^ 
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to  conTey  rotera  to  the  poll,  engaged  a  con- 
mble  number  of  men.  Theae  men  were  hired  a 
days  before  the  election;  twelve  men  by  the 
oritj  of  a  man  named  Hall,  who  was  authorised 
owding  to  his  own  evidence  and  the  evidence  of 
Btleman  who  was  called  last  night—the  secre- 
and  agent,  Mr.  Bradshaw — to  spend  18/.,  to  be 

to  these  men.  And  who  were  these  men  ? 
r,  the  leader  of  them  was  a  pugilist — a  prize- 
"er.  According  to  their  own  account  they  only 
6m,  a  day.  and  that  only  for  one  day.  That 
Id  amount  only  to  8/.  for  the  twelve  of  them ; 
according  to  the  evidence  of  the  respondents, 
was  apppopriated  for  the  purpose  of  paying 
1.  And  again,  there  was  Kean*s  house,  a  house 
Bg  at  19/.  a-year,  which  was  hired  at  5L  for  the 
of  a  room  for  one  day.  Thus,  then,  you  have 
i  twelve  roughs,  headed  by  a  captain,  who  is 
igilist — a  hired  gladiator,  so  to  speak — who 
)  to  be  employed  in  thi«  matter.  I  need  not 
bhat  that  is  thing  very  much  to  be  reprobated. 
1,  again,  you  have  the  hiring  of  those  cabs. 
,  it  seems  to  me  as  clear  as  any^ng  can  be,  that 
lyone  looks  at  the  Acts  of  Parliament,  he  will 
hat  the  object  of  the  Legislature  was  to  prevent 
ising  of  hired  carriages  for  going  to  the  poll  at 
Rightly  or  wrongly,  that  has  been  considered 
thing  that  ought  not  to  be  done,  and  the  Legis- 
re  have  made  the  most  ample  provisions  for 
Qg  polling-places  within  evety  man's  reach, 
what  is  the  evidence  of  Mr.  Crawley  himself? 
nding  to  his  account,  the  employment  of  cabs 
a  matter  of  discussion  in  the  committee,  for 
}  was  a  doubt  whether  it  was  legal  or  not  to 
them.  But  he  says  that  they  were  employed 
the  use  of  messengers,  to  convey  information 
1  one  polling-place  to  another  as  to  the  progress 
le  election,  and  for  canvassers,  for  the  purpose 
riving  to  the  different  parts  of  the  town  where 
rs  were  to  be  found.  He  said  the  canvassers 
then  to  get  out,  and  that  they  and  the  voters 

brought  up  were  to  walk  together  to  the 
Dg-plaoe,  the  cab,  I  suppose,  accompanying 
1  alongside.  Now  what  were  the  numbers  em- 
sd  for  this  purpose?  Seventy-two  cabs  were 
loyed,  at  an  expense  of  upwards  of  167/.  Can 
human  being  believe  that  it  was  necessary,  even 
large  town,  for  seventy-two  cabs  to  )h}  einploved, 
I  expense  of  IG7/.,  for  the  purpose  of  taking  mes- 
ers,  of  carrying  the  state  of  the  poll  from  one 
i  to  another,  of  conveying  canvassers  to  places 
"e  they  might  find  voters,  and  of  conveying 
kin  voters  who  could  not  walk  to  the  poll? 
that  is  not  all.    We  have  had  further  evidence 

behalf  of  the  respondents  themselves— the 
snce  of  Mr.  Stocks,  that  upon  the  Saturday 
re  the  election  he  hired  six  beershops  as  com- 
9e-rooms.  These  beershops  would  be  advertised 
>mmittee*rooms ;  and  without  speaking  of  treat- 
or  saying  that  the  beer  was  furnished  at  the 
nse  of  the  candidates,  look  to  the  temptation 
as  to  the  class  of  people  who  were  voters 
his  place  to  go  into  the  beershoiM  where  the 
idates  for  whom  they  were  anxious  had  held 
'  meetings,  and  which  were  placarded  with  their 
as!  I  do  not  mean  to  go  into  the  evidence. 
re  say  there  were  a  great  many  more  beershops 
these  six,  but  it  is  sufficient  for  my  purpose  to 
that  there  were  these  places  provided,  which 
Id  offer  a  temptation  to  the  voters  for  Cawley 
Charley  to  go  into  them  and  drink  before  and 
'  they  had  voted.    There  is  the  evidence  of  at 

a  dozen  people — persons  of  responsibility — 
yi  them  producing  his  note  made  at  the  time — 
numbers  of  the  voters  came  up  to  the  poll  in  a 
of  disgraceful  drunkenness.  And  that  case  is 
vuved  by  the  petitioners  alone,  but  also  by  the 
indents ;    for  the    witness    Hewitt,   who    was 


examined  yesterday,  stated  that  a  man  came  to 
him  so  drunk  that  he  was  obliged  to  send  him  back, 
and  could  not  take  his  vote.  That  is  the  conse- 
quence of  having  these  committee-rooms  in  public- 
houses;  and  I  do  trust,  before  another  election 
takes  place,  some  steps  will  be  taken  to  prevent 
such  a  thing  being  possible.  I  have  mentioned 
these  three  matters  because  I  think  they  are  ex- 
ceedingly wrong,  and  very  improper  things  to  be 
done,  and  persons  who  were  desirous  to  conduct 
the  election  strictly  according  to  law,  and  to  avoid 
doing  anything  whereby  persons  would  be  induced 
to  give  votes  other  than  as  their  inclinations 
dictated,  I  can  feel  would  be  very  much  mortified 
to  see  their  opponents  proceeding  directly  contrary 
to  the  law.  It  must  be  mortifying  to  men  carrying 
on  an  election  honestly  and  purely,  to  see  their 
opponents  having  public-houses  open,  having  cabs 
driving  about  the  streets,  and  having  roughs 
engaged  in  the  manner  in  which  James  Price  and 
others  were  engaged  at  Kean*s  house.  These  are 
matters  connected  generally  witli  the  election,  and 
I  am  far  from  saying,  as  I  have  said,  that  a  judge, 
sitting  as  I  am,  upon  another  occasion  might  not 
draw  a  conclusion  different  from  what  I  am  pre- 
pared to  draw  upon  the  present  occasion.  These  are 
matters  to  be  observed  upon,  and  if  the  Legislature 
does  not  interfere  by  direct  enactment,  I  do 
trust  that  if  an  election  again  takes  place  in 
this  town  measures  will  be  taken  to  prevent 
them.  I  have  no  doubt  that  there  are  many 
respectable  people  who  take  opposite  sides  ik 
politics  in  this  borough,  but  it  is  the  duty  of  every 
respectable  man  to  set  his  face  against  these  prac- 
tices, and  to  have  nothing  to  do  with  any  candidates 
who  will  resort  to  them.  With  regard  to  the 
evidence  which  has  been  presented  as  to  the  general 
rioting,  I  do  not  entertain  the  slightest  doubt  that 
every  gentleman  who  gave  evidence  with  regard  to 
that  gave  it  in  perfect  honesty.  I  believe  every 
word  that  was  stated.  They  have  seen  the  town  in 
different  places,  at  different  times,  and  perhaps  in 
different  frames  of  mind.  Mr.  Armitage  and  the 
Liberal  gentlemen  who  gave  evidence,  and  also  the 
gentlemen  called  on  behalf  of  the  respondents,  I 
have  no  doubt,  gave  their  evidence  with  the  most 
perfect  truth  and  honesty,  but  in  my  judgment 
before  an  election  can  be  vitiated  by  reason  of 
general  riot  and  general  violence  it  must  be  such  as 
to  effect  the  freedom  of  election.  Now  the  freedom 
of  election  is  twofold.  In  the  first  place,  every  man, 
without  any  infiuence  being  brought  to  bear  upon 
him — it  it  is  illegal  to  wMi  undue  infiuence — should 
exercise  his  own  ju<lgment  in  selecting  the  can- 
didate he  believes  to  be  best  fitted  to  represent  tlie 
constituency ;  and  there  is  freedom  of  election  in 
another  sense,  which  is  that  every  person  who 
exercises  the  franchise  ought  to  be  at  liberty  to  go, 
and  have  the  means  of  going,  to  the  poll,  and  give 
his  vote  without  fear  or  intimidation.  But  to  my 
judgment,  for  the  purpose  of  setting  aside  an  elec- 
tion on  that  ground,  there  is  a  limit  that  muHt  lie 
established,  and  that  is,  that  persons  of  ordinary 
nerve  and  courage  are  \n  fact  prevented  from  going 
to  the  poll  to  give  their  votes.  I  think  that  fails, 
and,  as  I  have  idso  stated.  I  think  it  fails  upon  the 
particular  ground  that  it  is  not  alleged  in  the 
petition.  With  regard  to  treating,  I  will  take  the 
allegations  under  that  hesd  first,  because  the  counsel 
have  done  so.  For  the  purpose  of  satisfying  me 
that  the  election  should  be  set  aside  on  that  ground, 
I  must  be  satisfied  that  the  candidate  by  himself,  or 
by  an  agent  for  whom  he  is  responsible,  has  violated 
the  4th  section  of  the  Act.  That  is  a  thing  that 
must  be  proved  to  my  satisfaction.  With  respect 
to  general  treating,  it  is  only  alleged  to  have  taken 
pls^  at  two  houses,  and  I  tlunk  myself  that  it  lub^ 
not  been  e%tAb\iikL«J)L  ^«sxVs  "va.  *xc^  ^V  >^<wsv. 
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the  firRt  place,  I  am  of  opinion  that  Keao  was  not 
an  agent.    I  do  not  think  that  the  evidence  of  Hall, 
and  other  evidence  1  have  heard  upon  this  matter, 
is  such  as  to  satisfy  me  that  Kean  was  a  person  for 
whose  acts  Messrs.  Cawley  and  Charley  were  re- 
sponsible.    It  seems  to  me  that  1  may  carry  the 
case  quite  as  far  as  Mr.  Justice  Blackburn  has  done 
in  one  of  his  decisions.    The  only  evidence  I  have 
is  that  his  house  was  hired  for  the  respondents  for 
a  sum  of  5/.,  and  that  afterwards,  by  an  arrange- 
ment between  him  and  this  man  Hall,  these  roughs 
were  hired.     But  I  do  not  think  that  that  consti- 
rutes  any  agency  between  Kean  and  the  members, 
so  as  to  afifect  them  with  his  act  with  regard  to  this 
treating.    There  are  a  number  of  men,  more  than 
ten,  who  swear  that  there  was  treating  going  on  in 
Kean's  house,  and  they  gave  instances  of  persons 
whom    they    saw    treated,    which    persons    came 
forward  and  denied   their  statements.    That  is  a 
thing  to  be  expected  in  such  cases,  and  it  may  be 
that  those  persons,  paid  as  they  are,  who  sell  them- 
selves out  as  roughs  are  telling  the  truth  or  what 
they  believe  to  be  true.    Mrs.  Kean  spoke  of  55. 
given  by  her  daughter  and  os.  which  was  professed 
to  be  given  by  her  sister  for  the  puri>oso  of  treating 
the  voters,  and  there  might  have  been  other  things 
of  the  same  kind  goin^  on  in  the  house  which  might 
have  been  mistaken  by  these  witnesses  for  general 
treating.    But  the  answer  to  the  case  is  that  Kean 
is  not  proved  to  me  to  have  been  an  agent  for  the 
sitting  members,  so  as  by  his  act  to  affect  his  elec- 
tion.    The  next  case  is  at  the  Yew  Tree.      [His 
Lordship  considered  that  the  evidence  in  respect  of 
this  had  failed,  and  proceedinl.]    The  next  matter  is 
that  which  occurred  at  No.  IV.,  Uunie*s  public-house, 
and  in  that  instance  it  appears  that  the  witnesses 
on  both  sides  were  telling  the  truth.     Mrs.  Hume 
was  directed  to  provide  refreshments  for  a  very  con- 
siderable number  of  people,  but  the  person  by  whom 
the  order  was  given  had  been  advised  that  it  would 
be  dangerous  to  allow  so  much  refreslinient  to  l)e 
given  at  public-houses,  and  he  went  to  Mrs.  Hume. 
She  told  him  that  she  had  provided  the  provisions 
which  had  bettn  ordered,  and  that  she  expt?cted  to 
be  paid  for  them.     I  must  say  it  would  have  been 
a  very  hard  thing  if  she  had  not  been  paid.     She 
was  entitled  to  receive  the  money,  and  so  the  agent 
said  to  her,  "  Well,  you  sliall  not  be  a  looser ;  you 
shall  be  indemnified."  Aecordindy,  Mrs.  Hume  has 
told  us  that   she  was   not  paid  acoonling  to   the 
nunil)er    of    tickets   sho   produced,    but    that   she 
char«ri«d,  and  was  jiaid,  for  the  cxikmisi-  to  which  she 
had  been  put  for  making  the  provision  she  had  done. 
I  shall  say,  with  regard  to  that,  that  it  is  impossible 
tor  any  one  to  arrive  at  the  conclusion  that  it  was  a 
corrupt  act.      I   think  hers  was  a  legal   demand. 
Then  as  to  the  beer  she  provi<led,  I  have  no  doubt 
that    the  witness  toM  us   hom-stly  what  occurred, 
viz.,  that  there  were  a  number  of  disorderly  people 
in  the  house,  and  that  she  gave  it  for  the  puri^ose  of 
getting  rid  of  them.     [The  learned  Baron  referred 
to  a  case  of  alleged  treating  which  he  considered 
had  failed,  and  continued  :]    The  only  other  matter, 
and  that  has  not  been  referred  to  by  the  counsel,  is 
in  reference  to  the  men  who  were  brought  in  cabs  to 
the  polling  booths.    Some  of  these  men  were  voters, 
and  the  course  pursued  shows  that  it  was  known  to 
be  wrong,  because  instead  of  bringing  these  men 
straight  to  the  poll,  the  evidence  is  that  the  can  - 
vasHors  who  accompanied  them  took  them  to  within 
a  few  yards  of  the  poll  and  then  walked  them  into 
the  booths.    That  some  of  these  men  were  taken 
into  public-houses  and  treated  by  the  canvassers,  I 
have  no  doubt.     But,  in  my  judgment,  it  would  be 
impossible  for  mo  hold  that  that  was  corruptly  done. 
In  the  state  of  this  Iwrouub,  and  consid«Ting  the 
custoniB  of  the  people,  and  that  they  are  in  the  habit 
of  trvutiufi  each  other  as  a  common  aiv\  v\ft\\tt\  vYvau^, 


I  cannot  hold  that  because  a  caoTmsser  brings  a  nun 
up  to  vote  on  the  day  of  election,  and  gives  him  i 
glass  of  beer,  that  that  was  a  corrupt  act.    I  shoold 
be  sorry  if  it  were  supposed  that  I  at  all  approve  of 
having  that  done  which  appears  to  have  been  done 
at  the  late  election  here,  and  I  do  sincerely  hope 
that  the  Legislature  will  interfere  before  another 
general  election  to  make  a  repetition  of  the  same 
thing  imposssible.    But  it  is  one  thing  to  condemo 
the  drunkenness  which  appears  to  hare  existed  in 
this  town   during  the  election,  and  it  it  another 
thing  to  find    that   treating   was    carried  on  to 
such  a  degree  as  would  effect   the  seats   of  the 
members,  and  in  my  judgment  it  does  not.    Next  I 
will  take  the  case  of  Mr.  Moss,  and  it  strikes  me 
that  this  case  has  also  failed.    Now,  the  erideoce 
given  on  behalf  of  the  petitioners  was  such  that,  if 
th's  case  had  been  the  only  case  which  Mr.  Holker 
had  to  meet,  I  apprehend  that  Mr.  Holker  might 
with  perfect  propriety  have  assumed  that  there  wu 
no  case  and  no  legal  evidence  which  would  make 
Mr.  Moss's  act  an  act  which    would   unseat  the 
respondents.    But  that  position  was  not  taken,  sod 
could  not  be  taken  by  him,  because  there  was  w 
much  evidence  of  another  character  to  be  met  that 
Mr.  Holker  could  take  no  other  course  than  he  dii 
I  must  take  Mr.   Moss's  evidence  to  be  true,  and 
when  I  say  that  I  believe  that  it  was  true.    Hii 
evidence  was  that  he  was  an  active  partisan  and  a 
chairman  of  one  of  the  committees  of  Cawley  and 
( 'barley ;  that  he  had  a  number  of  men  employed 
at  his  mill  who  had  different  political  opinions,  and 
that  some  of  them  supported   one  and  some  the 
other  set  of  candidates,  but  that  he  nerer  interfered 
with  them  with  regard  to  their  votes.    His  foreman, 
Broadhurst,  gives  the  same  evidence.     But  upon 
the  day  of   election  a   number  of    the  men  were 
absent  from  the  works,  and  Mr.  Moss   took  the 
opportunity  of   employing  several  of  then  to  aid 
him  in  the  conduct  of  the  election.     I  think  that  is 
what  really  occurred.    It  certainly  does  not  appear 
that  what  the  men  were  employed   to  do  wa»  a 
laborious  work.  But  I  cannot  think  that  the  payment 
to  these  men  on  the  following  day,  or  a  few  day* 
af terwanly,  of  their  onlinary  day's  wages  at  the  mill 
could  be  a  corrupt  payment.     Then  with  regard  to 
the  cases  of  briltcry.     I  t(M)k  considerable  care  to  go 
through  the  evidence,  and  select  those  cases  in  which 
proof  was  offered.   The  first  was  the  case  of  the  man 
(ireenhalgh,  whose  wife  was  threatened  Ui  be  deprived 
t)f  the  washing  for  Kean's  family  if  he  did  not  vote 
for  C\iw  ley  and  Charley.    Three  witnesses  swore  to 
that,  and  it  turns  out  that,  in  point  of  fact,  the 
washing  has  been  taken  away  from  his  wife.    Bat, 
ns  Mrs.  Kean  says,  that  was  not  done  in  consequence 
of  the  way  in  whidi  Greenhalgh  voted,  but  in  coiue 
quence  of  the  woman  being  of  dirty  habits,  and  it 
look  place  after  the  election.    I  think,  however, 
that    the    case    is    not    mcessary    for    discussion, 
l>ecause  Kean  was  not  an  agent  who  could  by  his 
:ict  affect  the  sitting  members.    Then  as  to  Samuel 
Crossley — there  is    really  no    evidence  whatever, 
because  the  evidence  of  the  three  people  that  aaj 
they  spoke  to  him.  and  that  he  flourished  a  pint  pot. 
and  said  he  would  vote  for  Chcetham  aud  Rawsoo 
if  they  gave  him  another  pint,  was  not  satisfactofv 
as  to  his  having  received  any  bribe  from  Cawley 
and  Charley's  canvassers.    Therefore,  the  case  faiU 
for  want  of  evidence  of  a  satisf Actorj  nature  as  to 
l)oer  alleged  to  be  given  to  him  for  his  vote.    Then 
there  is  the  case  of  the  man  Botham.    That  is  a 
man  who  was  spoken  to  by  the  cab  driver  who 
heard  the  conversation  that  took  place  between  him 
and  one  of  Messrs.  Cawley  and  Charley's  canvassen. 
in  the  shop  of  a  person  named  MiUington.    In  the 
first  plac'p,  no  money  was  paid,  and  we  ought  to  \x 
vory  careful  when  we  have  to  act  for  the  purpoae  of 
V  vw\%e«A,vv\Vs  members  with  regard  to  offers  of  bribe* 
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The  actual  gifing  of  money  is  a  thing  to  be  proved. 
The  conrenations  as  to  offers  of  brills  are  danger- 
ous things,  because  you  never  can  be  satisfied  that 
you  get  the  conversations  rightly  reported.  It  may 
be  true  that  the  cabman  is  telling  the  truth, 
because  such  a  thing  may  have  been  said  as  he 
has  reported.  This  man  was  very  ill,  and  I 
oan  conceive  a  man  in  his  position  saying  that 
he  would  not  go  to  the  poll  for  30/.  because 
we  have  his  own  evidence  that  he  went  out  of 
the  way  in  the  monung  in  order  to  avoid  the 
excitement.  And  I  can  understand  well  a  man 
■ayins  in  reply,  <*We  do  not  care  if  it  is 
40/.  if  you  like."  But  that  would  not  amount  to 
bribery  at  alL  A  bystander,  hearing  such  a  conver- 
sation, may  misunderstand  or  misrepresent  it,  and 
he  may  sui^kmc  that  the  meaning  was  to  offer  a 
bribe ;  but  I  think  that  that  case  also  fails.  With 
respect  to  Kennedy,  who  was  lent  some  money  by 
Mr.  Balderstone,  I  disposed  of  that  case  yesterday, 
for  upon  the  evidence  of  Kennedy  himself,  I  do  not 
believe  there  was  any  evidence  to  go  to  a  jury  that 
that  was  a  corrupt  payment.  It  was  55.  given  in 
chanty  to  a  man  who  was  in  want.  That  would  not 
be  bribery,  and  I  still  maintain  very  strongly  the 
opinion  I  expressed  yesterday,  that,  though  Balder- 
stone  was  a  committeeman,  a  deputy  chairman  and 
a  canvasser,  certainly  the  agency  was  not  carried 
further  than  the  election  day,  but  it  terminated 
with  the  election.  He  was  not  a  person  authorised 
to  make  payments  subsequently  to  the  election,  but 
was  employed  only  for  the  polling-day  and  the  can- 
Taasing,  and  for  nothing  else.  I  think  that  for  the 
purposes  of  bribery  the  act  must  be  done  before  the 
election  ;  that  otherwise  it  would  come  to  this,  that 
almost  any  return  could  be  set  aside  at  any  time 
after  an  election  by  an  enthusiastic  person,  who 
might  have  been  employed  at  the  election,  making 
a  foolish  payment.  But  I  cannot  think  that  a  cor- 
rupt payment  made  after  the  election,  and  without 
the  privity  of  a  member  himself,  could  affect  that 
member's  election.  [His  Lordship  referred  to  two 
other  cases  which  failed,  and  proceeded.]  There 
remain  three  cases  which  deserve  greatconsideration. 
I  cannot  say  I  entirely  approve,  indeed  I  may  say  I 
much  disapprove,  of  some  conduct  took  place  at  this 
election,  but  the  whole  of  the  money  that  appears 
to  have  been  devoted  to  the  purposes  of  bribery  in 
those  three  cases  amounted  to  2«.  6d.  One  would 
really  be  sorry  to  upset  this  election  unless  it  could 
be  shown  beyond  a  doubt  that  these  acts  of  alleged 
bribery  were  done  by  the  candidates.  One  man  is 
said  to  have  got  a  shilling ;  another  got  a  shilling, 
and  another  got  sixpence.  I  do  not  think  that  that 
would  upset  the  election.  If  I  did  upset  the  elec- 
tion on  that  account  it  would  almost  bring  the 
law  into  ridicule.  In  a  case  in  which  great  expense 
has  been  incurred,  and  in  which  nothing  has  been 
traced  to  the  member  himself — because  that  would 
make  it  final — because  two  men  get  a  shilling  each 
and  another  sixpence,  it  would  bring  the  law  into 
ridicule  if  I  should  unseat  the  respondents.  I  am 
now  speaking  of  single  acts ;  I  am  not  speaking  of 
accumulative  acts,  because  a  number  of  acts  might 
be  done  by  one  person  which  would  affect  the 
member,  but  such  acts  as  have  been  shown  in  this 
case  it  would  seem  to  me  are  not  sufllcicnt.  With 
respect  to  Michael  Welsh,  I  believe  that  that  man 
spoke  the  entire  truth,  and  that,  on  the  other  hand 
the  three  witnesses  called  yesterday  did  contradict 
each  other  in  their  accounts.  They  were  persons 
who  had  been  informed  since  the  election  took  place 
that  they  did  a  foolish  and  silly  thing,  and  they  did 
not  very  well  recollect  what  it  was.  I  do  not  mean 
to  say  that  they  came  to  perjure  themselves  about 
the  matter,  but  they  spoke  not  remembering  very 
well,  and  therefore  they  gave  different  accounts. 
But    all    these    three  witnesses    agreed   that    the 


shilling  given  by  Burton   was  to  pay  his  footing. 
Well,  it  is  not  the  first  time  that  people  have  been 
obliged   to   pay  a  footing  on   going   into  a  place 
where   they  have   not  been  before,  and  I  think  I 
would  be  straining  a  point  if  I  should  unseat  the 
member  on   what    really  a   man   might  naturally 
enough  do  without  corrupt  intention.    Then  there 
is  the  case  of  Michael  Carroll.  Here,  again,  I  believe 
every  word  that  Carroll  and  his  wife  and  the  other 
witness  who  spoke  to  the  matter  said  ;  and  I  do  not 
believe  what  Chapman  said.    The  three  first-men- 
tioned   witnesses  all    swear  to  Chapman's  words, 
"  You    are  to  come  next  Tuesday  morning  " — that 
was  on  the  day  of  polling  —  and  he  would  get  '*  a 
job,"  or  *^  a  shop,"  or  whatever  it  was.    I  am  satis- 
fied these  three  people  are  telling  the  truth,  and  that 
the  other  man  did  not  tell  the  truth.    What  took 
place  was  that  Carroll  was  coming  out  of  the  public- 
house  ;  Mrs.  Carroll  was  standing  at  the  door,  and 
she  asked  Chapman,  who  was  also  present,  what  he 
was  going  to  stand,  and  thereupon  he  gave  her  a 
shilling  to  get  some  gin.    Then  they  went  to  the 
house  about  eleven  o'clock  at  night,  and  Chapman 
and  Carroll  got  into  a  discussion  upon  the  Irish 
Church.    Probably  Carroll  was  not  a  man  very  com- 
petent to  discuss  at  eleven  o'clock  on  a  Saturday 
night  upon  the  merits  of  the  Irish  Church,  but  it 
was  quite  right,  of  course,  that  he  should  have  his 
opinions  upon  the  subject.     The  evidence  was  that 
Chapman  offered  Carroll  "  a  shop  "  if  he  would  vote 
upon     the     following   Tues<lay    for     Cawley    and 
Charley,  but   the  offer    was   not   carried  out,  and 
it    would   be   straining   the     matter   too   far   if  I 
held     that    the    shilling    given     to    the     woman 
was   to  be  held  as  a  bribe.      The   only    remain- 
ing case  is  that  of  John  Reece.    I  think  that  the 
evidence  shows  that  the  liceces  told   the    truth. 
Thompson  went  to  their  house,  and  he  says  he  was 
afraid  of  them  and  gave  the  6d.  he  was  proved  to 
have  given  because  they  would  not  let  him  out,  and 
that  he  had  got  into  a  dangerous  house  in  a  rough 
neighbourhood,   and    that   he   was   afraid.     But   I 
think  those  people  tell  the  true  story,  and  I  will  tell 
you    why — because   they  Iwth   thought   the  man's 
name  who  gave  the  G</.  was  Whittaker.    Now  Whit- 
taker  was  the  man  who  had  canvassed  John  Reece, 
and  Thompson  told  him  that  if  they  wanted  a  job 
on  the  morning  of  the  election  they  should  inquire 
for  Whittaker.    I  believe  that  is  the  reason  why 
they  supposed  that  Thompson's  name  was  Whit- 
taker.    I  cannot  think,  however,  that  that  instance 
would   be  sufficient  to  upset  the  election,  and  as  I 
said  before,  it  would  bring  the  whole  law  into  ridi- 
cule if  I  were  to  hold  that  such  a  circumstance  as 
that  was   sufficient.    For  these  reasons   I  am  of 
opinion  that  the  specific  objections  which  must  be 
established  for  the  purpose  of  bringing   the  case 
within  these  three  sections  of  the  Act  I  have  named 
fails ;  and  it  will  be  my  duty  to  determine  that  the 
sitting    members    were    legally  elected  and  were 
legally  returned,  and  I  shall  report  accordingly  to 
the  Speaker  of  the  House  of  Commons.    The  only 
matter  that  remains  to  be  decided,  is  the  question  of 
costs,  and  I  think  that  costs  ought  not  to  be  allowed 
in  this  case. 

Agents :  Edw.  Sedgwick ;  E,  Tahourdin. 


506 


MAGISTRATES'  OASES. 


Westminster  Election  Petition. 


WESTAHNSTER  ELECTION  PETITION,  (a) 
Edited  bj  F.  O.  Crvm p.  Esq.,  Barrixter-at-Law. 


Feb,  12,  13,  16,  16,  17,  18,  and  19,  1869. 
(Before  Martin,  B.) 

Treating — Bribery— Paynunts  to  voters  for  exhibiting 
Section  placaras — Intentions  of  candidate — Aqeru:y — 
Canvassers  of  a  political  association  supporting  the 
candidate — Committee  of  candidate,  how  far  agents — 
Large  election  expenditure — Statement  of  expenses  to 
be  (Ulivered  to  retuming-officer — Bills  and  vouchers — 
Costs — Evidence. 

A  volunteer  canvasser  had  occasionally  at  public-houses, 
where  friends  of  his  and  supporters  of  the  candidate 
for  whom  he  canvassed  were  present,  paid  for  wine  and 
other  liquor  supplied,  and  the  respondent  himself  was 
on  one  occasion  present  at  a  meeting  oj  a  politiccU 
association  held  in  a  public-house,  when  champagne 
was  brought  up  and  distributed  gratis  among  the  com- 
pany by  the  landlord  of  the  public-house  at  his  own 
cost  and  wiUumt  the  sanction  of  the  respondent : 

Held,  that  no  case  of  treating  was  made  out,  for  though 
the  cdMve  circumstances  might  afford  some  slight 
ground  for  suspicion,  yet  there  was  no  plain  and  jwsi' 
tive  proof  of  treating  corruptly.  Providing  refresh- 
ments on  the  polling-day  for  persons  bondjide  engaged 
in  the  work  of  the  election  is  not  illegal. 

In  a  certain  district  agents  of  the  respondent  supplied  to 
a  number  oJ  voters  boards  with  election  placards  upon 
them  to  be  exhibited  at  the  doors  and  windows  oJ 
siiops  and  houses,  and  for  the  exhibition  of  each  board 
Is,  a  week  was  paid.  A  canvasser  and  agent  of  the 
candidate  swore  that  in  a  particular  instance  he  had 
induced  a  voter  to  promise  his  vote  by  sending  him  two 
boards,  and  that  generally  the  purpose  and  intention  of 
distributing  the  boards  was  only  to  get  votes.  The 
price  paid  for  the  exhibition  of  the  boards  was  much 
above  the  ordinary  bill-posting  rates.  In  the  district 
referred  to,  there  was  peculiar  difficulty  in  placarding, 
and  the  mode  adopted  was  the  only  one  practicable. 

Held,  that  in  tJte  particular  instance,  the  witness  being  a 
self -admitted  traitor,  and  having  been  fatly  contra- 
dicted by  the  person  alleged  to  have  been  bribed,  and 
by  other  witnesses,  the  ttvidence  was  insufficient  to 
affect  the  seat.  And  that  generally,  though  the  pay- 
ment for  the  Itoards  was  too  high,  yet  there  being 
reliable  evidence  that  the  payment  was  bond  fdc  and 
honest,  and  that  the  puipose  was  to  give  publicity  to 
the  candidature  and  not  to  injluence  the  vote,  a  case  of 
bribery  was  not  made  out. 

On  a  charge  of  bribery,  the  first  inquiry  will  always  be 
whether  the  intentions  of  the  candidate  himself  were 
perfectly  pure,  and  whether  he  did,  so  far  as  he  could, 
prevent  illegal  acts  being  done.  Still  if  bribery  be. 
committted  by  any  agent,  though  directly  against  the 
authority  of  the  candidate,  this  will  affect  the  seat. 
But  the  law  is  a  harsh  one,  and  the  proof  must  be  very 
strong  and  cogent  to  affect  the  seat  of  a  well- intentional 
man. 

When  bribery  is  alleged  the  question  is  as  to  the  motive 
of  the  briber,  and  not  as  to  the  effect  on  the  bribed.  It 
is  whether  the  alleged  briber  intended  to  influence  or 
induce  the  vote,  not  whether  the  vote  was  actually 
influenced. 

Evidence  as  to  t/te  number  of  promises  given  to  a  candi- 
date, with  the  view  of  showing  thai  this  was  so  large  a 
proportion  of  the  constituency  as  to  make  corruption 
needless,  was  rejected  as  too  remote. 

An  as^Kiation  was  formed  with  the  view  of  supporting, 
certain  political  prijicipUs.     A  candidate  subsiribedt 
the  association,  and  had  been  its  president,  hut  rfsiyne,i 

(a  Beported  hj Douglas Kivai4F0Ki>,  Lttq.,  barnat^T-aX-lA.^ 


before  his  candidature  eommmeeA,  Hb  woMmkcUii^ 
the  candidate  to  be  supported  by  ike  ataociatiom,  asd 
thereupon  many  members  of  the  avMtdaiiom  coMOttsasd 
for  him.  These  canvaseers  tmAed  imdnestdaUbf  of  the 
candidate's  canvassers,  and  umcomtroued  bsf  ms  com- 
mittee. At  the  request  of  the  aecreiary  of  the  asaoda- 
tion  copies  of  the  canvasaing  books  used  hm  the  on- 
didate*s  canvassers  were  supplied  to  him  bff  the  eanmu 
agent. 

Held,  that  members  of  the  association  camvamng  robot- 
tarily  cu  above  described  under  the  asaocicUion,  thoa^ 
on  behalf  of  the  candidatej  were  not  the  agents  of  at 
latter. 

The  name  of  an  alleged  briber  appeared  on  the  pMshsd 
lists  of  the  candidate^  scommittee.  No  authority  hadha^ 
given  to  place  the  name  on  the  Hat,  though  on  notiot  of 
it,  it  W€U  not  withdrawn.  The  Hat  contained  tk 
names  of  more  than  iiOOperaona. 

Held,  that  the  mere  apf)earance  of  the  nasrne  in  sack  a 
list  did  not  constitute  the  committee  mam  a  rtaponsihk 
agent  of  the  candidate. 

The  committee,  for  the  acts  of  whose  members  a  caa- 
didate  will  be  responsible,  meana  a  number  of  perwas 
comparatively  few,  who  are  intrusted  ^  the  caadidaH 
with  the  carrying  out  the  election,  and  in  wfhom  k 
may  be  supposed  to  put  faith  and  truat. 

The  relation  between  a  candidate  and  hia  agent,  as  n- 
gards  resf>onsibility  of  the  Jormer  for  the  latin't 
wrongful  and  unauthorised  acta,  ia  rather  that  of 
master  and  servant  than  that  of  principtd  and  ogek 
simplidter, 

A  very  large  election  expenditure  ia  in  itaelfa  most  sas_ 
picious  circumstance,  and  the  more  so  when  theaeeouat 
are  not  fully  tUed  with  the  returning  officer;  bat  i- 
such  a  case,  though  an  explanation  must  be  gives,  i* 
is  not  necessary  to  go  through  the  accounts,  item  6f 
item,  with  a  mew  ojshounng  that  each  was  a  kgiti- 
mate  expense. 

Every  week  the  chi^  canvassing-agent  received  fnm 
each  district  agent  a  written  account  containing  aUi  tkt 
items  of  the  week^s  expenditure.  These  accounts  wen 
sent  in  wetkly  to  the  general  election  agent,  icAo  thert- 
upon  sent  cheques  for  the  several  amomnta  to  the  dutf 
canvassing  agent.  Receipts  were  given  by  the  latter. 
Tlicse  receipts  were  in  some  instances  the  only  vowJ^en 
dilivered  to  the  returning  offitxr. 

Held,  that  the  weekly  accounts  of  the  district  a^nts 
ought  to  have  been  delivered  to  the  retumit^  oj^r. 
A  U  bills  and  vouchers  ought  to  be  delivered  aowdaw 
to  the  Act  of  Parliament, 

A  witness  was  questioned  as  to  his  complicity  in  camp- 
tion  at  a  former  borough  election,  from  tne  report  of  a 
commission  of  inquiry  as  to  the  state  rf  the  boroa^ 
On  the  witness  objecting,  it  was  ruled  that  du  idsli 
of  the  rejiort,  if  any,  must  be  read,  or  that  the  witatst 
could  be  examined  as  to  the  matter  independently  o/tk 
report. 

This  was  a  petition  presented  against  the  reton 
of  Mr.  Smith,  alleging  that  he  was  ^  by  himself  sad 
other  persons  on  his  fcMRhalf  guilty  of  bribery,  tmt- 
ing,  and  undue  influence  l^ore,  daring,  and  afta 
the  said  election." 

Fitzjames  Stephen,  Q.  C,  Murch,  and  Littler,  wm 
counsel  for  the  petitioners ;  and 

Hawkins,  Q.  C,  BaUantins,  Serjt^  ShieU,  and 
Kingsford,  for  the  respondent. 

Fitzjames  Stqthen,  Q.  C,  opened  to  the  foUowiof 

effect : — The  enormous  expenditure  of  BIr.  Smidk 

amounting  as  it  did  to  89091  17s.  Id,,  was  in  iuttf 

a  strong  indication  of  corruption,  or  at  least  affbidsd' 

\%.xv  ow^tXMnlty   for  exercising   cormpc  infleeae* 


JJAGISTBATEB'  OASES. 
WKsmiHrFBB  EijtcTioft  Pbtitiob. 


Th«  KAle  of  eipendltare  wu  moat  rcmirkable,  and 
while  Mr.  Smith  obtained  bj  it  adTantagei,  he 
ought  on  the  other  hand  to  be  reiponMble  to  the  full 
extent  if  it  ihould  appear  that  that  expenditure  «m 
corrupt. 

Now,  of  the  total  amouot  of  the  eEpenditure 
■bout  6500/.  wu  incurrel  in  the  four  following 
itema:— Tlz,,  central  committee  expeoses,  H63?. ; 
diatrict  committee  expenses,  2600/. ;  agents,  ]7*7t ; 
and  adTtrtising,  689t  And  of  this  sum  of  GSOOt 
ahont  25041  wm  either  not  Touched  at  all,  or  only 
Tonched  in  a  colourable  manner.  Thus,  of  the  first 
item  givea  abore,  of  Hfi8(.  for  central  committee 
expeiuea,  a  «um  of  1226L  wag  vouched  oalj  in  tbi> 
manner.  There  are  seTenteen  receipt*  from  Mr. 
I.  N.  Edwards  to  Hr.  laaaoon  (the  former  being 
the  canvassing  and  the  latter  the  general  election 
•gent  to  Mr.  Smith)  for  expenses  from  week  to 
week.  These  rouchert,  though  sufficient  as  between 
Hr.  Isaacson  and  Mr.  Smith,  are  not  so  ns  between 
Hr.  Smith  and  the  public. 

Again,  in  the  ilem  of  2600/.  for  district  com- 
mittee rooms  there  are  sums  amounting  to  1131/. 
which  vei«  only  vouched  in  the  unsatisfactory 
manner  above  described  j  while  of  the  item  for 
■gents,  77SL  is  not  vouched  at  all.     AnothtT  >ua- 

e'ciouj  circumstance  wan  the  appointment  of  Mr. 
enrjEdwardi  as  Mr.  Smith's  district  agent  for 
St.  George's  In  Ward.  Mr.  Edwards  was  engaged  in 
the  corruption  at  St.  Alban's  previously  to  the  dis- 
franchisement of  thai  borough  to  1S32 ;  and  though 
this  employment  does  not  come  within  sect.  41)  of 
the  Corrupt  Practices  Act  of  the  last  session,  yet 
the  fact  is  in  itself  most  suspicious. 

Further,  it  would  appear  that  Mr.  Edwardii  cm- 
ployed  in  his  word  men  named  Charles  'Wheeler, 
John  Wheeler,  Holton,  and  others,  who  wsre, 
among  other  things,  instructed  to  get  placed,  in  the 
St.  George's  In  Ward  district,  boards  with  the 
words,  "Vote  for  Smith  "  upon  them.  These  boanfs 
were  simply  placed  at  the  doors  of  ■  hops  and  hnuses, 
*od  for  so  placing  the  boards,  the  uccupiers  of  the 
houses  were  paid  7i.  a  week.  Now  these  paymeots 
would  be  shown  to  be  colourable  and  indirect 
bribes.  Thus,  in  the  case  of  a  man  named 
Overton,  it  wonld  be  shown  that  he  had  bad 
a  Liberal  commillee  room  open  in  his  house. 
but  that  he  changed  his  views  in  favour  of 
Mr.  Smith,  in  coDsequence  of  receiving  two  boards 
from  Charles  Wheeler.  The  money  for  the  various 
boards  wu  paid  to  the  exhibitors  at  the  Trafalgar 
Hotel  l)f  Mr.  Edwards  after  the  election.  4  receipt 
being  given  by  each  person,  aiu]  the  total  amount 
•o  paid  for  these  boards  was  2D'il.  The  payment  of 
7t.  a  week  was  exorbitant,  as  would  be  shown  by 
the  evidence  of  advertising  agents.  The  exhibition 
of  the  boards  by  those  who  had  them  was  quite 
uptional,  and  further,  many  of  the  boards  were 
placed  in  little  courts  and  bye-ploces,  where  they 
could  have  been  of  no  use  for  purpose  of  advertise- 
As  to  the  treating,  though  the  treating  was  only 
ou  a  small  scale,  yet  the  question  is  not  as  to 
unonat,  bat  as  to  intention.  And  it  would  appear 
that  on  more  than  one  occasion,  at  meetings  of  Mr. 
Smith's  supporters,  drink  was  supplied  and  paid  for 
by  Holton.  But  the  chief  case  was  that  of  a  meet- 
ing held  at  a  public-house  cidled  the  Merlin's  Cave 
on  Oct.  14,  when  Mr.  Smith  was  present,  and 
champagne  was  on  that  occasion  brought  up  and 
freely  dLstributed  to  the  company.  On  the  charge 
of  bribery  the  evideuce  would  refer  chiefly  to 
tbe  case  of  a  man  named  Holland,  who  was 
bribed  by  one  Davis,  the  bribe  being  disguised 
u  a  bet.  There  would  ba  then  the  question  whether 
Davit  wu  an  agent  (or  Mr.  Smith.  Davis  was  a 
cbainDan  and  a  canvasser  of  a  society  called  the  I 
Londonaod  Weatminster  Working  Ueu's  Constitu-  < 


tional  Association,  and  the  connection  between  thia 
association  and  Mr.  Smith  was  a  close  one.  Mr. 
Smith  was  the  chairman  of  the  association,  and  it 
would  be  proved  that,  on  Mr.  Smith's  becoming  a 
candidate  for  Westminster,  the  committees  of  this 
association,  which  had  hitherto  met  io  rooms  ob- 
tained for  the  purpose,  were  tronsferred  to  public- 
houses,  and  treated  as  election  committees.  Tbe 
association  issued  canvass  books,  which  were  made 
up  and  returned  to  filr.  Smith's  central  committee. 
And,  moreover,  a  letter  would  be  put  in,  written  to 
Charles  Wheeler  by  Mr.  Edwards,  requesting  the 
former  (who  was  a  secretary  of  the  above  associa- 
tion) to  send  in  canvossiog  books  that  they  might 
be  compared,  and  made  to  tally  with  those  used  by 
Mr.  Smith's  own  canvassers.  This  association  was 
therefore  connecti.'d  with  Mr.  Smith,  aud  he  must  be 
responsible  at  least  fur  the  acts  of  those  who  took 
a  prominent  part  in  the  work  of  the  ossuciation. 
Davis,  a  chairman,  and  Charles  Wheeler,  a  secre- 
tary of  the  association,  must  tlien  be  held  to  be 
Mr.  Smith's  agents.  Davis,  moreover,  was  a  member 
of  Mr.  Smith's  original  committee.  The  list  con- 
tained tlie  names  uf  tiOO  or  TOO  persons,  and  though 
it  would  not  be  crmtendcd  that  every  one  of  such  a 
eummittee  was  the  agent  of  tbe  candidile,  yet  where 
a  comniitlee^man  like  Davis  took  a  prominent  port 
in  the  canvass,  that  afforded  at  any  rate  primd  facie 
evidence  of  agency. 

The  learned  counsel  also  opened  two  cases  of 
alleged  corrupt  offeri  made  to  Col.  Dickson  and  a 
solicitor,  Mr.  Bury  Hutchinson,  bat  no  evidence 
was  offered  in  support. 

The  evidence  as  to  treating  was  chiefly  that  of 
Charles  Wheeler.    He  swore  as  follows : 

if  erliii's  CSiia.    The  Undlord,  Wslfcer,  was  ehuinrm  pf  that 


b^ir^i^l^r' 


,.    Mr.  Smith  nuulejks] 
titw^Kf,  »u J  did  not  wf 


t««oe.  Mr- Smith 
Heurc  Edwards  wi 


wunL™  [  "Is  M^ti^"*^; 
at  luU-put  eight.  After  ha 
J  on  purpoBS  to  drink  his  good 
LD  thne  aoisa.  It  wu  handed 
Mr,  Smith  bad  holt  a  vlus  ot 
b  i  he  mxA  he  oouLd  paj  hia  own 

tit  iwo  snybfklj  ardor  the  cluuji. 


o  hud  two 


e  to  the oppoBitepartios'  koowled^,  it  would 

s  Old  Chesterfield  Trms.  in  NoTsmber.  Just 
ctioD.  Thow  preHQt  were  neulT  til  Totan. 
botU««  of  wine.  My  brotber,  John  Wheeler 
id  Holton  pBld  for  It.    Holton  also  pud  tor 


a  breakfut,  dinner,  nnd  let,  St  the  Coach  and  Honst 
public-huune  on  the  polUnf(-i^-  1  and  other  oanviissen 
were  present.  Holton  gave  ticketK  with  *'  Admit  the 
bwer  to  retreshmeat,"  upon  tlicm.    There  were  onlr  about 

MuttiN,  B. — If  these  refreiihmunts  were  brmdjidt 
given  to  men  engaged  in  the  work  of  the  election, 
I  cannot  think  that  giving  food  to  persons  so 
engaged  is  a  wrongful  act.  1  do  not  think  this  can 
be  taken  as  anything. 

As  to  bribery,  there  were  two  classes  of  cases  as 
to  which  evidence  was  offered.  Direct  bribery  in 
the  cases  of  Holland  and  Waterman,  and  indirect 
bribery  in  the  cases  of  those  who  exhibited  boards 
and  who  received  payment  for  so  doing.  The  fol- 
lowing is  the  sabatance  of  the  evidence : 

Thomft  Holland : 


MAOISTKATES'  OASES. 

WsBtlUNrrBB  ELBCnOH   Fbtitiof. 


[  know  DsTia.  He  came  ta  wc  mo  it  mj  ibop.  He  uked 
oe  whi.m  I  ihould  Tote  tor.  I  luld  Onmeooc  ud  UiU. 
He  Md,  "Owi'l  you  ni.e  one  lu  SiuiLh?"    I«iid  "No;  I 

uld  I  cuuid  divide  the  vote  and  split  fc-  /i-^-..-.,^- 
■ud  Smitii,  and  tkat  om  nguiil»  my  iay'H  i 


tkat  OA  niruidii  m;  OAy'i  par  be  would 
I  pnlcl,  If  he  pkitl  It  bituietr.  On  the 
the  eWtiDU  I  Hcat   to  D&vil'a   tor  m) 


p>r,iing  I. 


be  Bold  they  were  tryinv  to  g9t  up  ft  petidan 


let  nie  in  ^t«T  aix  o'clouk.     1  i^  unt  oak  Datu  if  he  could 

would  iniuire  m/lot  me  know]  I  hii  DO  letter  from  D»rt» 
on  the  eut>tect.  I  did  not  offer  to  lay  a  nget  of  5..  with 
Duns  that  1  been  Id  my  lodging  over  ui  mODtUe.  No  lucb 

The  uext  i:ase  wa«  an  alliigcd  uffer  uf  a  brilM. 

Thomiu  Wsterniiui ; 

Little  Chupel-strEet,  Westininiilbr,  I^ts  ut  aix  ilni^  Ivliire 
....    ,...,  .    .  __       ....    ...  _  ,„_  Victor-  —  - 


and  that  I  could  Larc  it  jiud  down  if  1  doublut  hi*  woni. 
I  Uien  InM  him  to  put  hJA  mooey  in  hie  pocket,  for  Uint  1 

himtliBlIhii.looTotc,"lhiivcnwn'DLtUi'iiiMe'thB  el'e^ 
tion,  .l-)ut  tan  ur  twi-lie  duje  am.  He  aafced  uie  wlietber 
anybodv  had  cnllvd  ou  luv  mapeutmir  llio  eliKtlou.  1  Haul 
they  h*.l.  He  sJd,  ■'  Tou  miiuot  wy  tlrnl  1  olTcn-d  jou  anj 
money." 

CruHB-cxaTiiiiii.'(] : 

1  iuvo  known  Uavu  for  komo  ynirx.     He  wi»i  one  of  our 
fnbirdLinii.    There  wan  a  niau  uaiucJ  Tomljn  itrcecnt  on  the 
ikhoTO  ucouioii  at  Iho  Albert  Taiam.    Tomhu  is  oftra  at 
the  wurktauuiw.    He  )■  a  reKiibir  iwipcr. 
Alfred  liklwnnlTamlin: 

It  tlie  Albert  Tnvi 


irhli 


1  Oavia  w« 


iild  cillin 


01  liiu 


imilh. 


John  Wheeler,  the  brother  of  the  lut  vitocM, 
:,.ve  evidence  to  the  foUowiDg  efFect  on  thia  point : 

I  am  ■  houaeholdec.  Mi.  Edwuda  ancnnd  mc  ••  ■ 
anvauer  tor  Mi.  Sinith.  He  mid  h*  (lunlld  pat  mc  oa 
a  ftcunTftaeer,  but  could  not  otTef  me  anj  oertaiD  aon  nntil 
be  election  ma  over,  and  than  I  ahowd  be  h 
1  prwed  Onrton  forliiaTi'' 


r  had  been 


n  am. 


two  boarda,  and  that  I  might  m. — 
t  sand  them,  and  Orarton  had  only  t* 
dwarda  told  ma  that  I     .-  —  - 


a,  but  thait  he  oooU  not 
eldbanl 


le  that  ha  had  told  uy  bi 


—. „ „  ill  you  be  kind 

uidQirh  to  Bct  yonr  hooka  together  and  lot  mo  liare  them 
befoc*  yuur  wit  nieetiug,  t)<at  I  m-iv  mak.'  'hrm  tally  iiitli 
«ii»^  rUvballJ  Hare  yon  much  trouble,"  I  law  i,ha  bdacda 
1  Oi  ntUB'*  aboot  in  how  alter  1  te<«it«lLtfaelAl>nc^Bt.t« 


, „_.  ^ ,hot&  a  boanl  or  two  if  1 

thouf  ht  it  would  get  their  votea.  * 

There  wu  further  evidence  that  ■evnAl  penoni 
in  the  diitricl  of  St.  George'a  In  Wud  had  Mr. 
Smith's  bo&rds,  and  that  the;  Teceired  psj-menu  (or 
them  at  the  rate  of  7*.  a  week. 

To  show  that  thii  payment  of  "a.  a-week  wu 
anreaeunablc,  the  eridence  of  aeTeral   bill-potlcn 


18  given 

John  Uecihaw  laid: 

1  am  a  bill-poeter  Lu  a  vei 

Ifliarda.    My  chamj  for 

tor  Lord  Omiriro  Hamilton, 
boaidfl.  they   wore  poatad   on 
tliwtlrical  boanbi  are  paid  for  l>y 
James  Cliappell : 

lontr  iieriiid,  lahoiUd  clwrgc  6i. 


LTof  buaineai 

-hoae  boanla  _ 

theMiOdleaeiei 

uut  theae  were  ot-t   tbof 

pro(«ct«il    itKtioni.     Ike 

ordera  from  the  thaatre^ 

boardift  if  exhibited  fur  a 
'    ~     a  w«ek  per  bandrad. 


tk  per  handrtd. 
exniiiied  I'lei-tion  noaraa  idtim  rower  Hunleta.    Idanei 
for  them  a(  the  rate  of  T^.  per  hundred  a  week,  doaw- 
crvwn  8i«>  Uilla. 

Tliervideitce  on  the  question  of  agency  «w  chieflj 
thnt  of  Williuiii  Beiioett,  who  aaid : 

I  am  the  iirindpal  aecralary  uf  the  Lun<lou  and  Wefl- 
niin>ti!rWorklii;Men'eCunitltntion&'  - 


ralleil  at  Mr-  fjmith'a  central  commirii 


iniltAoa  «-ted  to 


raaa.     locfaaoaaHj 
Kuim.  ni 


KCia 


Hf.  Suiitti  Hiibecribeil, 


T.  Smith  entirely,  b 
IK  CouatittttiooAl  p 


lauriatiun  ae  their  candidate.    Membin 

to  them  tiU  Oct.  IStfa.     The  eicpenaea  d 
paid  by  aubecriptiona  and  donalioBa. 
HiaWl  rabflcription  waaiu  Marc^ 
'    the  laat  half  y<w  Ike  a^l*.-^^ 


t  aawllarig.      _ .     

Hw.tioiiieiiuiuerimt.    'Hi-r.' «•-?<■  liiM  |>lece<. 

To  iluiw  tliat  the  paymuntt  made  loihccxIiihituM 
of  boanlx  were  indirect  bribci,  therowaa  the  follow- 
ing evidence : 

Ctiarles  Wheolcr: 

I  know  Oierton,  he  keepeapublic-hoiiae.  the  Old  Cheater- 
fleld  AnuH.  in  Shepberd.Htreet,  Maylaii.  I  iiutvaaiied 
Overton  aeieml  times  for  Smith,  lie  would  not  iiromiae 
hia  voto.  There  wu  s  Libend  commit  toe-room  ut  Ovonon's 
bouae.  There  were  liruavenor  and  MiU'a  Mia  up  all  about 
hi*  bouse,  (hi  tlut,  2U  I  naked  him  ovor  and  uvci  sxain  i'  he 
would  turn  round,  and  I  i>romliicd  him  a  eoiiidu  of  lioerds- 

tnominp.  He  llien  said  bu  tud  altered  hia  mind,  for  the 
Lilvrahi  wore  u  uaaly  dirty  lot.  l,ecuuBC  tbcy  went  uji  into 

prvter.  I  nuked  him  if  he  would  tnm  round,  as  it  he  weuld 
1  woTild  write  up  to  Mr.  iiMwnrds  and  send  bim  two  bc«rds 
at  onee.    He  asked  how  much  the  buardii  would  be.  and  I  I 


They  had  mamoiandum  hooka,  an  1  aay- 
mildKVt.  They  found  they  emild  not  ^  OS  '- 
■—ock  at  the  doora,  nr-'  — ■•  — '— •■ 1 


.     _d  JLdked  whether  1 
LO  Ur.  Edwards,  and  told  bin 


[e  aatd  that  tboo 
ooka  pTeiBu«d,aai 
k  be  woiild  have  i 


lettMT  aaylodr 


other  cridence  on  the  qoettion  of  ugeaey  *a>  to 
the  effect    (tated    bj  the  learned   eonnsel  in  bii 

opening. 

Haiekini,  Q.C.  then  opened  the  caae  on  bebaU  vl 
the  respoiKlent.  He  said  that,  baying  i^ard  to  tlic 
extent  of  the  city  of  n'estruiniter  and  tiie  noDber 
Yol  ^(Mn»,  \Vi«  \hMnc«  of  anything  Ufa  an  alkga- 
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tion  of  general  bribery  or  corruption  was  remarkable. 
The  petitioners  had  had  three  months  U*  get  up  a 
case  against  Mr.  Smith.  But,  as  the  result,  were 
only  able  to  ofiFer  evidence  of  bribery  and  treating 
in  one  district,  and  of  bril>ery  in  another  district. 
But  with  regard  to  the  other  eleven  out  of  the 
thirteen  electoral  districts  into  which  Westminster 
was  divided,  no  evidence  of  any  corrupt  influence 
whatever  was  given.  The  two  alleged  corrupt 
districts  were  St.  George's  In  Ward,  and  St.  Mar- 
garet's ;  in  the  former,  bribery  by  the  boards  is  said 
to  have  occurred ;  and  in  the  latter,  the  bribery  of 
Holland  and  Waterman.  As  to  the  boards,  the 
evidence  was  chiefly  that  of  Charles  Wheeler,  a 
witness  totally  unworthy  of  credit,  and  who  would 
be  contradicted  in  all  material  particulars.  It 
would  appear  that  in  all  those  cases  in  which  he 
alleges  that  he  procured  promises  to  vote  for  Mr. 
Smith  by  giving  boards,  either  that  the  person  was 
no  voter  at  all,  or  that  the  vote  had  already  been 
promised  to  Mr.  Smith  long  before  the  boards  were 
mentioned,  and  that  the  votes  were  given  entirely 
independently  of  any  influence  which  the  payment 
made  for  the  exhibition  of  boards  might  be  supposed 
to  have  exerted.  Though  the  amount  expended  by 
Bir.  Smith  at  the  late  election  was  undoubtedly  very 
large,  yet  it  would  compare  favourably  with  that  of 
Messrs.  Mill  and  Grosvenor  at  the  election  of  1865, 
when  the  number  of  voters  on  the  register  was  less 
by  some  5000  than  in  18G8.  Doubtless  it  was  in- 
cumbent on  Mr.  Smith  to  show  that  his  large 
expenditure  was  pure  and  justiflable,  and  this  he 
would  be  able  to  do.  Mr.  Smith  would  himself  be 
called,  and  also  those  gentlemen  who  acted  chiefly 
for  him,  and  they  would  explain  the  expenditure  of 
every  shilling  that  was  paid.  It  might  be  true  that 
some  of  the  accounts  were  not  strictly  vouched,  but 
this  omission  arose  from  no  desire  to  conceal  the 
details  from  the  public,  but  simply  because  in  the 
judgment  of  those  who  had  to  file  the  accounts  with 
the  returning  officer,  the  vouchers  given  were 
sufficient.  With  regard  to  the  employment  of  Mr. 
Edwards,  it  was  untrue  to  say  that  he  was  employe<l 
to  introduce  corruption.  Mr.  Smith,  when  he  first 
engaged  him,  was  ignorant  of  his  antecedents, 
and  subsequently  Mr.  £dwards  was  employed  in 
deference  to  the  wish  of  one  of  Mr.  Smith's  most 
active  supporters,  the  Hon.  Robert  Grimston,  who 
acted  as  the  chairman  of  the  committee  of  St. 
George's  In  Ward,  and  who  asked  for  Mr.  Edwards 
as  his  secretary.  As  to  the  London  and  Westminster 
Working  Men's  Constitutional  Association,  it  was 
doubtless  true  that  the  funds  were  chiefly  provided 
bj  the  subscriptions  and  donations  of  noblemen 
and  gentlemen,  but  the  members  of  the  association 
gave  time  and  labour,  and  it  would  appear  that  the 
association  was  organised  not  for  the  purpose  of 
promoting  the  return  of  Mr.  Smith,  but  to  lulvance 
the  general  interests  of  the  Conservative  cause. 
The  association  was  established  in  18G7,  at  a  time 
when  Mr.  Smith  had  abandoned  all  intention  of 
again  contesting  Westminster,  and  though  Mr. 
Smith  became  the  president  of  the  association,  yet 
he  resigned  the  presidency  previously  to  his  candi- 
datnre  in  1868,  and  throughout  the  election  the  ser- 
vices of  the  association  were  g^ven  free  from  any 
sort  of  control  on  the  part  of  Mr.  Smith  or  his 
agents.  Mr.  Isaac  Newton  Edwards  was  engaged 
in  1868,  because  the  experience  gained  in  1865 
showed  that  the  services  were  necessary  of  some 
gentleman  who  could  devote  his  whole  time  and 
attention  to  the  organising  the  canvass.  Mr.  I.  N. 
Eldwards  acted  as  Mr.  Smith's  principal  canvassing 
agent.  He  would  be  cidled,  and  would  give  every 
information  as  to  his  department  of  the  expenditure. 
As  to  tiie  items  ia  the  accounts  alleged  to  be  un- 
vouched,  they  were  in  fact  sufficiently  vouched 
witUn  the  Act  of  Parliament.    It  might  be  doubted 


whether  the  Act  required  every  voucher  to  be  sent 
to  the  returning  officer,  and  at  any  rate  an  omission 
in  this  respect  would  not  vitiate  the  election. 
Again,  as  explaining  the  large  amount  of  Mr. 
Smith's  expenditure,  it  might  be  observed  that  he, 
acting  on  the  advice  of  Mr.  Ford,  his  soli.itor,  and 
with  the  object  of  avoiding  all  questions  on  the 
matter,  included  in  the  statement  many  expenses, 
though  they  were  incurred  some  weeks  before 
the  dissolution,  and  what  might  be  strictly 
considered  the  commencement  of  his  candidature. 
As  to  the  boards  in  the  district  of  St.  Greorges's  In 
Ward,  this  explanation  would  be  ofifered.  In  the 
twelve  other  electoral  districts,  there  was  ample 
opportunity  for  advertising  in  the  ordinary  way, 
but  in  the  above  district,  which  included  Grosvenor- 
square  and  its  immediate  neighbourhood,  there  was 
no  such  opportunity.  In  the  whole  of  that  district 
there  were  only  one  or  two  hoardings  for  the  exhi- 
bition of  placards.  The  question  would  be  whether 
these  boards  were  supplied  with  a  corrupt  intention 
to  influence  the  vote  of  the  exhibitors.  Such  cor- 
rupt intentions  would  be  rebutted  by  the  evidence. 
All  was  done  in  the  most  open  manner.  The  exhi- 
bitors were  told  to  come  to  the  Trafalgar  Hotel, 
and  there  each  was  paid  and  a  receipt  was  taken  for 
all  such  payments.  In  no  case  was  there  any  sort 
of  secret  bargain  or  secret  payment.  As  to  Over- 
ton's case  (the  learned  c*'*unsel  read  the  shorthand 
writer's  notes  of  the  evidence  that  has  been  above 
given,  and  said  that)  the  evidence  of  John  Wheeler 
was  altogether  unworthy  of  credit,  and  although  it 
was  true  that  Overton  had  had  a  Liberal  registra- 
tion committee  meeting  at  his  public-house,  yet  it 
would  appear  that  long  before  Charles  Wheeler  saw 
Overton  or  sent  the  boards  to  him,  Overton  was  in 
every  way  pledged  to  Mr.  Smith.  He  had  voted  for 
him  in  1865,  had  signed  the  requisition  to  him 
in  July  1868,  and  had  promised  his  vote  at 
the  late  election.  Doubtless,  Overton  did  hesitate 
when  asked  by  Charles  Wheeler  to  exhibit  the 
boards,  but  this  was  not  because  he  wavered 
in  his  adherence  to  Mr.  Smith,  but  because  he 
thought  that  while  he  was  allowing  the  Liberals 
to  meet  in  his  house,  it  would  not  be  fair  to  them 
to  hold  himself  out  publicly  as  of  the  opposite  party. 
Overton  would  himself  give  evidence  on  these  points. 
The  learned  counsel  then  dwelt  upon  various  incon- 
sistencies in  the  evidence  of  the  Wheelers  with 
regard  to  Overton,  and  circumstances  affecting  the 
credit  of  John  Wheeler,  observing,  among  the  latter, 
a  visit  to  Mr.  Ford,  shortly  after  the  election,  the 
intention  of  which  could  only  have  been  to  extort 
money.  And  on  the  whole  case  of  the  boards  it 
would  be  proved,  that  of  the  eighty  or  so  exhibited 
in  the  above  district,  twenty  or  thirty  were  at  the 
houses  or  rooms  of  non-voters,  and  that  in  no  case 
was  there  a  pretence  for  saying  that  any  vote  was 
influenced  by  them.  The  price  paid  for  the  boards, 
viz.,  7s.  a  week  per  board,  would  certainly  be 
extravagant  if  this  were  an  ordinary  case  of  bill 
posting,  but  it  was  not  so.  And  evidence  would  be 
called  to  prove  that,  considering  the  district,  and 
the  scarcity  of  advertising  space  in  it,  and  consider- 
ing the  nature  of  the  boards  and  the  limited  time 
during  which  they  were  to  be  exhibited,  the  above 
price  was  by  no  means  an  extravagant  one.  The 
alleged  treating  at  the  '*  Merlin's  Cave"  would  be 
fully  explained  by  Mr.  Smith  and  the  landlord, 
from  which  it  would  be  seen  that  Mr  Smith  was  not 
only  not  cognisant  of  the  character  of  the  meeting, 
but  was  disg^isted  with  it,  and  that  the  champagne 
was  ordered  by  the  landlord  Walker  of  his  own 
accord,  and  paid  for  by  him.  Charles  Wheeler 
alleged  treating  by  Holton,  and  Holton  should  him- 
self explain.  As  to  the  alleged  direct  bribery  by 
Davis ;  in  the  first  place  Davis,  though  connected 
with  the  LondoiL  asLd  V{«^\ja3MA\Kt^^'^iSi.^%'^^ 
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Association,  was  no  agent  of  Mr.  Smith's,  and 
further.  Davis  would  deny  on  oath  the  two  charges 
of  bribery  made  against  him. 

Mr.  W.  II.  Smith,  M.T.,  was  then  called,  and  gave 

the  following  evidence  on  the  matters  referred  to  : 

I  becamo  connccteU  with  the  Londun  aud  Weatmmster 
Workiiijif  Men's  Association  in  18G7.  It  was  without  any 
reference  to  myself  or  auy  subsequent  election,  but  because 
I  considered  such  an  assi>ciation  necessary  to  the  success 
of  the  Conservative  interest.  ...  I  resij^ued  the  jpresi- 
dency  of  the  association  on  Sept.  30, 1868.  The  action  of 
the  association  was  entirely  independent  of  myself.  I 
never  attended  their  meetinifs  except  by  invitation.  .  .  . 
I  never  authorised  any  exx>enditure  of  money  except  such 
aB  could  be  letptimately  accounted  for.  I  have  always 
wished  it  to  be  understood,  from  the  very  moment  I  con- 
templated enteriuff  Parliament  that  I  would  enter  it,  if  at 
all,  with  perfectly  clean  hands,  luisoUed  by  any  corrup- 
tion. I  nave  never  been  guilty  of  corruption.  I  am 
not  conscious  that  corruption  has  been  exercised  on  my 
behalf,  and  I  believe  that  there  lias  been  none.  .  .  . 
I  was  invited  by  Charles  Whoelor  to  come  to  a  meeting  of  a 
local  committee  of  the  association  at  the  Merlin's  Cave.  I 
went  there  on  Oct.  14  at  half-past  ei^ht.    I  found  to  my 

Keat  surprise  and  regret  the  room  full  of  men  with  liquor 
fore  them.  I  was  unable  at  once  to  withdraw  as  I  should 
have  wished  to  do.  I  sat  down.  Mr.  Walker,  within  five 
minutiCS  after,  ordered  up  some  chamixigne.  My  health  was 
drunk,  and  I  made  a  8])cech  in  reply.  1  went  away  as  soon  as  I 
could.  I  afterw.-irda  compUiiued  to  my  agents  that  I  should 
have  been  allowed  to  attend  such  a  meeting,  and  it  was 
rrranged  that  I  should  go  to  no  more  meetings  at  public- 
houses.  I  did  not  directly  nor  indirectly  pay  for  the  cham- 
pagne. 

Thomas  Walker's  evidence  was  to  the  efiPect  that 
he  was  landlord  of  the  Merlin's  Cave,  and  that  he 
supplied  the  champagne  on  the  above  occasion 
without  authority  and  entirely  at  his  own  exiKMine, 
and  in  cross-examination  he  denied  that  he  hsul 
ever  said  that  Mr.  Smith  would  pay  for  the  cham- 
pagne. 

The  Hon.  liobert  Grimston  said : 

I  ¥ras  the  chairman  of  Mr.  Smith's  committee  in  the 
8t.  George's  In  Ward.  Heni^  Edwards  was  my  secretary. 
I  hod  the  greatest  confidence  in  him.  I  woidd  entrust  my 
whole  fortune  in  his  hands.  I  asked  Mr.  Smith  to  engage 
him  liecauRC  he  IumI  the  quuliiicatious  I  required.  Money 
for  the  week's  expenses  uflied  to  be  sent  to  Henry  Edwards 
by  his  sou  I.N.  h)d  wards.  He  i«ud  the  canvassers  aud  inci- 
dental expenses  iu  u.y  district.  Ho  wud  nut  authorised  auti 
bod  no  mt^ans  of  making  any  other  expenditure.  ...  It 
was  in  my  district  that  the  Ixiards  were  put  up.  It  was  very 
ditlicidt  to  tlnd  any  oilvertiaing  si)aoo  there.  If  I  saw  a  spot 
where  I  thought  1  could  get  a  bill  up  I  uBad  to  make  a  note 
of  it.  In  the  St.  (George's  In  Ward  district  it  was  only  iu 
the  poorer  streets  that  we  could  get  a  bill  or  board  placed. 
In  Bond-street,  though  full  of  our  supporters,  we  could  not 

Kt  a  single  one  up.  The  arrangements  for  the  boards  were 
my  sanction.  The  boards  were  entirely  for  the  purpi>se 
ci  advertisement.  I  am  not  aware,  and  do  not  believe,  tliat 
a  single  farthing  was  improjierly  spent  during  the  election. 

Cross  examined : 

Henry  Edwartls  settled  the  details  about  the  boards.  I 
did  not  know  the  price  to  be  paid  for  them  till  a  tew  days 
U|{o.  It  was  quite  worth  while  to  pay  7s.  a  week  for  these 
boards.  It  wotdd  have  been  worth  while  to  pov  II.  a  week 
if  you  could  not  have  got  them  up  for  less.  If  l  could  have 
put  a  board  on  the  Duke  of  York's  column  I  woidd  have  paid 
lot.  a  week  for  it. 

Mr.  Henry  Edwards : 

I  Wiia  a  district  agent  in  the  St.  Oeorg«'s  In  Ward.  My 
duty  was  to  arrange  for  the  canvassing,  to  give  out  the 
canvassing  books,  and  moke  up  the  returns.  I  was  always 
at  the  committee-room,  and  never  myself  canvassed  a  single 
Tot«.  ...  In  St.  George's  In  Ward  there  are  very  few 
public  advertisiiur  spaces.  I  thought  that  the  district  could 
not  be  placarded  in  any  other  way  than  by  these  boards. 
There  is  no  pretence  for  saying  that  the  boards  were  issuud 
with  a  view  to  influence  voters.  The  number  of  boards 
issued  was  eighty,  or  ratlier  more.  I  thought  that  was 
sufficient,  but  Mr.  Grimston  would  have  had  more  stuck 
up  if  possible.  He  hod  a  strong  feeling  about  it.  It  was 
never  suggested  that  these  boards  should  be  given  to  any- 
body with  a  view  to  influence  his  vote.  I  thnusrht  the  price 
paid  was  a  reasonable  one.  .  .  .  Charles  Wheeler  was 
the  secretory  of  one  of  the  war<bi  of  the  London  and  West- 
minster Working  Men's  Constitutional  Association.  The 
OMociation  hail  nothing  to  do  with  Mr.  Smith's  committee ; 
it  was  quite  distinct.  We  knew  that  they  canvassed  for  us, 
but  we  canvoMed  for  ourselves  just  as  if  the  association  did 
not  exist.  ...  I  sent  ia  every  day  to  the  central  com- 
mittee a  return  of  thooe  whose  votes  were  promised 
to  Mr.  Smith.  I  returned  Overton's  name  on  Oct  19.  .  . 
I  did  not  know  ikt  all  what  would  b«  the  taic  ^xioatAi^Ki 


for  the  boonls.  I  never  conralted  Mr.  Grimston  nor  Xr. 
Isua<.'Kon.  I  sent  in  the  demand  and  it  was  ocknowledgnl. 
After  the  election  I  ordered  Hoi  ton,  who  knew  where  all 
the  baipls  had  been  placed,  to  send  round  notices  to  every- 
1x>ily  toix>mo  to  me  at  the  Trafalgar  Hotel  and  be  paid,  aud 
on  that  notice  they  come.  I  desired  Uolton  to  make  ms 
out  a  list,  and  to  fix  7».  a  txwrd  per  week,  and  to  let  me  havs 
the  list.  The  payment  was  made  as  weU  to  voters  as  non- 
voters.  In  the  distribution  of  boards  no  oonsideratioD  «u 
paid  to  the  question  whether  the  exhibitors  were  TOten  or 
not.  There  was  one  board  at  on  apple-stall  in  Mount-street 
—that  was  paid  for  at  the  some  rate. 

Fitzjamea  Stephen,  Q.C.  proceeded  to  cruM-ex- 
amine  the  witness  as  to  his  implicatioo  in  the 
corruption  of  St.  Alban's  in  1851  and  previoiisly, 
and  for  that  purpose  proposed  to  read  por- 
tions of  the  report  of  the  commiasion  of  inqairy 
into  the  state  of  the  borough,  and  to  question  the 
witness  thereon.  The  witness  objected  that  if  any 
the  whole  should  be  read,  adnatting  that  the  report 
contauied  his  evidence  troly.  [Martut,  B. — You 
have  a  right  to  ask  him  any  question  a«  to  the  St 
Albau*s  corruption  in  order  to  diacredit  him.  Bat  the 
witness  tells  you  that  the  report  ia  true,  aud  he  fairly 
says  that  if  the  book  is  to  be  read  at  all,  it  ought 
all  to  be  read.  You  must  therefore  do  bo,  or,  what 
would  perhaps  be  better,  put  the  book  aaide^  and 
question  him  independently  of  it.] 

We  talked  of  the  amount  to  he  paid  for  the  boaxds,  bat 
there  was  nothintf  fixed  definitely  till  I  told  Helton  to  mski 
me  a  list.  I  left  it  to  Holton  to  select  proper  places  for  th* 
boards.  I  mode  up  my  mind  to  pay  7*.  a  weak  for  esdi 
board  if  the  central  oonunittee  should  approve.  It  was 
submitted  to  them,  and  I  was  ordered  to  vmj  forthsbooidt, 
and  I  received  2092.  for  that  purpose.  I  did  not  consult 
any  bill-sticker  as  to  what  would  be  a  fair  sum.  I  sbowsd 
the  list  to  Ifr.  Orimston,  and  I  said,  **  It  oomes  to  a  nsot 
deal,  but  I  don't  see  how  thej  con  have  less  than  <«.  s 
week."  He  said,  "  I  think  it  vexy  rsssrwsMe."  .... 
Charles  Wheeler  made  some  of  the  boards.  Holtcm's  sooi 
were  employed  iu  distributing  the  boards,  and  in  re-^tkUda^ 
the  bills  on  them  when  disfigured. 

Evidence  explaining  the  system  of  paywentt,  and 
the  various  items  in  the  accounts,  was  giTen  with 
much  minuteness  by  Mr.  Isaac  Newton  Edwards. 
It  is  impossible  to  do  more  here  than  give  the  sub- 
stance of  it  on  a  few  material  points.     He  said : 

I  came  to  town  on  June  23  Uwt,  to  make  a  preUminsry 
canvass,  iu  order  to  ascertain  what  chance  of  saocass  Mr. 
Smith  would  have  in  the  event  of  his  again  ooatestistf 
Westminster.  When  Mr.  Smith  determined  to  stand/I 
was  ougo^red  as  his  chief  canvassing  agent.  I  divided  Weifc- 
minster  mto  thirteen  districts,  m  order  to  orgsniss  thi 
canvass.  I  was  instructed  to  conduct  the  Section  on  tks 
nriuciplcs  of  purity.  The  London  and  Westminster  Wariiisf 
Men's  Constitutional  Association  had  no  oonnectian  in  say 
way  with  the  committees  appointed  bj  Mr.  Smith.  Ths 
agents  in  each  district  were  appointed  by  Mr.  IsMOSon.  I 
hod  my  office  at  the  central  oommittee-room»  at  Chsrisg^ 
cross.  I  gave  instructions  to  the  district  agents.  Every 
week  reports  were  made  to  me  of  the  sums  <k  moocy 
required  for  the  expenditure  in  the  several  districts.  The 
reports  were  mode  eveiy  Friday  night  or  Batarday  momiag , 
and  the  exact  amount  appearing  in  the  oooormt  wma  sent  by 
me,  through  one  of  my  clerks,  to  the  district  agent,  with  the 
occoont.  The  system  as  to  all  the  words  was  the  ssbm. 
Every  Saturday  I  sent  in  my  sooouats  k>  Mr.  Issaosoa,  sbnI 
received  the  money.  I  received  nothing  from  him  ezeepi 
for  legitimate  election  expenses.  I  gave  Mr.  fnssrtisi 
receipts  for  the  exact  amount  I  reoeivea  from  him,  week  by 
waek.  The  weekly  accounts  I  sent  to  Mr.  Itasgron  coa- 
tained  the  various  items  of  the  week's  eiq^endituze. 

Maktin,  B.  said  these  weekly  accounts  ought  to 

have  been  delivered  to  the  returning  officer  as  wdl 

as  the  receipts  that  passed  between  the  witness  and 

Mr.  Isaacson. 

HawkinSf  Q.C.,  then  proceeded  to  take  these 
accounts,  item  by  item,  explaining  the  expenditure 
in  each  case  through  the  witness. 

Martin,  B.,  said  he  should  not  think  it  necessary 
to  explain  the  expenditure  so  minutely  as  this.  Ic 
was  said  by  the  petitioners  that  the  election  expeo- 
diture  of  Mr.  Smith  was  enormoos,  and  that  a 
number  of  vouchers  was  missing.  An  explanation 
was  necessary,  but  so  minute  a  one  was  im- 
practicable. 

^     The  witness  then  proceeded  :— 
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There  were  ■erenty-nx  nanyaseers  and  thirty-three  clerka 
at  the  central  office,  and  twenty-tive  clorka  at  the  dutrict 
offices.  This  woe  the  ipermanent  staff.  Their  pay  varied 
from  30».  a  week  to  61.  One  canvasser  got  6t.  a  week.  This 
induded  expenses  and  s^ary.  There  were  no  receipts  taken 
from  the  clerks  and  caavassern  for  their  pay.  Those 
pajments  continued  from  Jul^  23  till  the  time  of  the 
election.  .  .  .  NothinK'  wa^  paid  for  any  refreshments, 
except  the  necessary  refreshments  for  those  engaged  in  tiie 
work  of  the  election.  ...  On  the  day  of  the  election  378 
persons,  besides  the  sixteen  agents,  were  employed.  No 
Toter  was  employed  as  canvasser  or  clerk.  .  .  .  Mr.  Bennett, 
the  secretary  of  the  association,  used  to  give  me  the  returns 
of  the  promises  made  to  the  association's  canvassers,  that 
I  might  enter  them  in  my  book.  These  I  sent  to  our  district 
mgemtm,  so  as  to  prevent  the  voters  who  had  promised  being 
oalled  <m  again. 

(The  witaesB  was  asked  the  number  of  promises 
given  for  Mr.  Smith,  with  the  object  of  showing 
that  these  amounted  to  more  than  half  the  constitu- 
ency, and  so  that  resort  to  any  corruption  would 
hare  been  unnecessary.  The  question  was  objected 
to,  and  the  court  decided  that  it  was  too  remote.) 
Cross-ezamined : 

The  meliminary  canvass  cost  about  1041.  It  is  not  in- 
olnded  in  Mr.  Smith's  statements  of  expenses.  These  com- 
menoed  on  July  28.    I  took  no  receipt  from  clerks. 

Mastin,  B. — ^You  should  have  vouchers  for  all 
tradesmen's  bills ;  but  you  would  hardly  expect  one 
for  a  clerk  paid  weekly  wages. 

The  accounts  of  the  district  agents  were  sent  to  me.  I  ob- 
tained the  mon^  and  sent  the  amounts  to  the  respective 
district  agents.  The  agent  signed  the  account  and  returned 
it  to  me,  and  I  gave  it  to  Mr.  Isaacson. 

Mr.  Isaacson : 

I  was  Mr.  Smith's  general  election  agent.  I  made  the 
retnm  of  the  election  expenses  to  the  high  bailiff.  The 
whole  amount  included  in  that  return  was  paid  through  me. 
In  that  retnm  I  considered  that  I  had  fully  complied  with 
the  requisitions  of  the  Act  of  Parliament.  If  I  failed  in 
Bending  in  any  vouchers  or  documents,  it  was  merely  an 
error  in Judji^ment.    All  the  money  was  paid  in  this  way  ; 


Edwards  every  Saturday  morning  submitted  to 
me  the  accounts  received  from  the  different  districts.  I  com- 
pared and  audited  them.  Where  I  saw  any  ohjection  I  mode 
It.  I  returned  with  each  account  a  cheque  for  tho  correct 
amount.  There  was  not  one  single  penny  of  the  expenses 
as  to  which  I  did  not,  so  far  as  I  could,  satisfy  myself  that  it 
was  properly  incurred.  Of  the  item  of  6891.  for  advertising, 
2551.  was  for  advertisements  in  the  newspapers.  .  .  .  The 
aasociation  had  nothing  to  do  with  us  iu  the  matter  of 
organisation,  though  they  were  evidently  desirous  to 
•ecore  Mr.  Smith's  return.  No  money  over  which  I  had 
the  oontrol  passed  to  members  of  the  association .... 
The  boards  were  issued  purelv  for  the  purpose  of  giving 
publicity  to  Mr.  Smith's  cancUdature.  I  would  not  have 
paid  the  mon^  for  them  had  I  thought  that  the  boards 
were  intended  to  get  votes. 

Cross-examined : 

The  reason  why  I  sent  in  to  the  high  bailiff  the  receipts 
given  to  me  from  week  to  week  by  Mr.  I.  N.  Edwards,  but 
not  the  detailed  acoounts  of  the  district  agents  that  he 
aleo  sent  me,  was  this:   I  considered  that  the  accoimts 
contained  in  the  main  the  salaries  and  wages  of  persons 
who  gave  no  vouchers  to  Mr.  Edwards,  while  the  receipts 
were  an  authentic  record  of  each  week  s  payment  made  to 
him  br  me.    Hie  cheque  that  I  gave  weekly  to  Mr.  Ed- 
wards'^ order  was  a  sufficient  discharge  as  between  him  and 
me.    I  may  have  been  wrong,  but  I  thought  it  unnecessary 
to  deliver  to  the  high  bailm  the  weekly  accounts  that  I 
had  returned  to  Mr.  Edwards,  in  order  that  he  might 
settle  with  the  district  agents. 

Benjamin  Overton  said  : 

I  am  a  licensed  victualler,  iu  Corrington-street,  Mayfair. 
When  I  let  my  room  I  was  not  aware  that  it  was  for  any 
political  object.  After  the  third  meeting  I  found  it  was 
tor  some  purpose  on  the  part  of  the  Liberals.  I  understood 
it  was  in  oraer  to  put  lodgers  on  the  register.  Then  I 
was  asked  whether  I  would  object  to  the  room  being  used 
as  a  oommittee-room  for  Messrs.  Grosvenor  and  Mill.  I 
■aid  it  made  no  difference  to  me  nor  to  my  vote,  and  I  told 
them  my  terms  for  the  use  of  the  room.  They  were  to 
keep  it  dean  and  to  ps^  for  the  gas.  There  was  a  Qrosvenor 
andf  Mill  bill  up  in  the  bar.  .  .  .  John  Wlieoler  oan- 
vaased  my  vote.  I  told  him  that  I  had  promised  my  vote 
to  Mr.  Smith.  Charles  Wheeler  asked  me  to  have  two  boards. 
I  would  not  consent  to  have  the  boards  till  it  was  decided 
to  have  no  oommittee-room  at  my  house.  ...  I  never 
said  to  Charles  Wheeler  that  I  had  not  made  up  my  mind 
which  I  should  vote  for.  I  did  not  promise  my  vote  to 
either  ef  the  Wheelers.  They  knew  all  along  that  I  was  in 
favour  of  Mr.  Smith.  Charles  Wheeler  was  never  at  my 
house  half  the  night  drinkiiig  and  pertnading  me  to  vote 


for  Mr.  Smith.    I  never  said  to  him  '*  Damn  it,  I'll  turn 
round." 

Cross-examined  : 

I  got  a  board  from  Holton,  for  a  Mrs.  Calvert.  Mrs. 
Calvert,  when  she  caiue  to  me  and  asked  for  a  board,  said  her 
huabuud  vfVLH  going  to  vote  for  Mr.  Smith,  but  that  he  would 
be  at  Brighton,  and  if  she  could  have  a  board  it  w.)uld 
help  to  pay  the  expenses  of  her  husband's  coming  up  to 
vote.  Mru.  Calvert  knew  that  she  would  be  paid  7s.  a  week. 
I  told  this  to  Holtoa,  and  a  board  was  sent  to  Mrs.  Calvert. 
.  .  .  When  the  Liberals  met  at  my  room  I  expected  that 
the  drink  they  took  would  pay  me  for  the  room.  It  did 
not ;  I  was  a  loser.  ...  I  did  not  charge  for  putting 
up  Messrd.  Mill  and  Grosveuor's  bills,  because  they  were 
onlv  pinned  up  in  the  bar  and  there  were  no  boards.  But 
with  B£r.  Smith's  boards  I  had  the  trouble  of  putting  them 
out  in  the  morning  and  taking  them  in  at  night. 

In  order  to  show  the  reasonableness  of  the  price 
paid  for  the  boards,  the  following  was  the  principal 
evidence. 

Mr.  Willing : 

I  am  an  advertising  agent.  At  the  time  of  the  election 
there  was  only  one  permanent  posting-place  in  St.  Cleorge's 
In  Ward.  I  have  only  to  do  witii  general  bill  TOstiug,  out 
I  know  from  my  exi>erience  that  the  price  paid  for  these 
boards  was  very  reasonable.  7fl.  a  week  per  hundred  is  the 
common  charge  for  theatrical  bills  whicn  are  placed  about 
year  by  year.  This  is  for  shop  boards.  But  Section  bills 
on  boards  are  a  different  matter.  You  must  moke  larger 
profits  that  if  you  had  to  do  it  sll  the  year  round. 

Mr.  William  Smith : 

I  am  the  author  of  the  book  "  How,  and  When  and  Where 
to  Advertise."  I  know  St.  George's  In  Wiuxl.  I  would  not 
have  undertaken  an  advertisin«r  job  in  that  district,  because 
it  is  so  hard  to  get  places.  I  have  paid  as  much  as  lOn.  a 
week  for  exhibiting  a  single  bill.  It  was  when  Mr.  Jullien 
brought  out  his  army  and  navy  quadrilles.  The  bills  were  in 
Bond-street,  Park-la^e,  and  some  at  Fulham  and  Brompton. 
We  paid  that  because  we  could  not  get  boards  placed  with- 
out, and  Jullien  said  he  would  pay  any  amount  of  money. 

Edward  Cutts,  an  advertising  agent,  said : 

Till  I  had  ascertained  whether  I  could  get  places  for 
them,  I  would  not  have  undertaken  to  exhimt  these  boards 
in  St.  George's  In  Ward  for  7s.  &  week. 

Henry  Ilolton  said  : 

I  am  a  hairdresser  in  Mount-street.  I  have  been  a  Con- 
servative all  my  life.  I  did  not  spend  any  money  in  treating 
voters  with  a  view  to  influence  their  ▼oten.  I  have  paid 
money  occasionally  for  wine  and  other  drink  when  I  met 
friends  who  were  also  engaged  about  the  election.  Some- 
times I  treated  them,  and  sometimes  they  treated  me.  .  .  . 
The  price  for  the  boards  was  talked  of  a  few  days  after  th«y 
were  sent  out.  Mr.  Edwards  asked  me  what  I  thought 
would  be  a  fair  price,  and  I  said  5b.  Ha.  or  7».  a  week  each. 
Mr.  GrimKton  was  anxious  that  the  boards  should  be  pro- 
perly exhibited,  and  I  and  my  sons  went  round  frequently 
to  see  that  they  were  in  their  proper  places.  Mr.  Gzimston 
directed  me  to  put  the  boards  where  they  could  be  seen 
well. 

Edward  Davis  said : 

I  am  a  gas-fltter  in  York-street,  Westminster.  I  am  a 
member  of  the  London  and  Westminster  Working  Men's 
Constitutional  Association.  I  canvaraed  Holland  for  his 
vote.  I  was  acting  as  a  canvasser  of  the  association,  and  I 
had  no  other  instructions  than  those  of  the  association's 
secretary.  When  I  asked  Holland  for  his  vote,  he  said  he 
worked  at  a  saw-mill  in  the  city,  and  should  lose  his  day's 
wages  if  he  voted,  for  he  had  to  be  at  work  at  6  in  the 
morning.  He  asked  if  he  could  have  his  day's  wages 
allowe<i  him.  I  said  I  could  not  give  him  any  answer  about 
that,  but  I  would  inquire  and  let  him  know.  I  inquired  of 
Mr.  Hamilton,  Mr.  Smith's  agent  for  the  St.  Margaret's 
district,  and  he  said  that  Holland  could  not  have  his  wages 
allowed,  but  that  a  private  carriage  could  be  sent  for  him  to 
bring  him  to  vote,  and  to  take  him  back  again.  I  wrote  the 
following  letter  to  Holland  (copy  produced).  "Nov.  10. 
18H8.  I  have  inquired  whether  you  can  have  your  loss  of 
time  paid  for,  as  you  say  you  work  in  the  city,  and  have  to 
be  at  work  at  6  in  the  morning,  and  could  not  go  to  the 
factory  if  you  stayed  to  vote.  I  am  sorry  to  say  nothing 
could  be  oUowed,  not  even  a  penny  to  pay  your  boat  to  the 
city."  I  directed  this  properly  to  Holland,  and  p<»ted  it 
myself  I  made  a  copy  of  it  on  the  ailvice  of  a  friend  of 
mine,  John  Shambler.  I  saw  Holland  the  day  after  the 
election.  He  said  he  was  very  glad  Smith  got  in  by  so 
large  a  majority.  He  said  he  had  voted  for  Grosvenor  and 
Smith  Afterwards  a  friend  of  mine  asked  me  how  it  was 
that  Holland  had  a  vote,  for  he  had  not  been  in  his  lodgings 
six  months.  I  met  Holland  and  told  him  this.  He  got  angry 
and  said  he  would  bet  any  money  that  he  tud  been 
in  more  than  six  months.  I  said  I  would  bet  him  5«. 
that  he  had  not.  On  the  next  day  I  went  to  his  landlord. 
Strong,  and  I  learnt  from  him  that  Holland  had  been  in 
his  lodgings  more  than  six  months.  On  the  next  Sa^^os^ak:! 
,  night  Ipidd  Holland  tbaVM^.,  TV^  ^^xB^asaXXAll^ttfiQEfiaia^ 
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what^^T^T  to  .1.1  with  his  vote.  ...  I  know  Watenuau  1 
verv  w.ll.  I  kiiewtLat  he  luid  uo  rote,  but  live<l  free  m 
the'riK'Uisof  theoasiud  wanl.  I  was  a  i^uanlian  wheu  he 
was  appoiiiteil  i»iii>eriiitendeut  of  laUmr.  I  was  never  at 
the  Aii-ert  Taveru  wheu  Wateruuui  an-l  Timlin  wore  there. 
I  uever  aake-l  Wat.Tmiu  fur  his  vote,  nor  offere«l  him 
m-'Ufv.  Ir  i«!  a  ti«Bne  «'f  lios.  I  was  thuwlerstmck  wheu  I 
heart  uf  th«f  evi.leuttj  pvfu  l-y  Waterman.  1  have  uejer 
rev.'eiTe  1  a  farthimr  friwn  Mr.  Smith  or  his  airents.  I  worked 
gratuititisly,  canvaAim;  as  a  member  of  the  association. 

Cruss-examined : 

My  name  was  on  the  list  of  Mr.  Smith's  committee.  It 
„As  pubhsh«*«l  without  my  authority.  I  sent  in  a  promise 
to  vote  for  Mr.  Smith,  as'l  ha«i  a  circular  askini;  me  to  'lo 
■u.  I  tlid  not  object  to  my  name  appeariutr  on  the  com- 
mittee-list. I  to.  ik  no  not  ice.. f  it.  I  took  an  active  part 
on  the  polliu'.f-<lav  in  brimrinfr  voters  to  t  he  poll.  ...  I 
wrote  to  Holland,  Woause  I  was  doubtfiU  of  him,  thinking 
he  mitrht  brinir  a  chance  of  attempted  bril»erv  aninst  me. 
My  friend  advise<l  me  to  make  a  c«.»py  of^  the  letter,  and  he 
oopie«l  it  in  a  Ci»pyinp-press  he  had.  Waterman's  story  is 
riRht-down  i>erjury. 

To  supiwrt  Davis's  account,  the  men  ho  refers  to» 
viz.,  Hamilton,  Shamblor,  and  Strong,  were  called, 
who  confirmed  the  truth  of  his  statement,  so  far  as 
their  share  in  the  afiPair  went. 

Henry   Ilolton,   the   son   of  the  former   witness, 

said: 

I  was  employe'l  under  mv  father  in  bill -stick  injr  at  the 
election.  I  used  to  ^i>  r<»uud  every  moruinir  to  see  that  the 
bills  were  all  riirht.  My  father  was  ]«id  fifteen  truiueiis  on 
my  accoimt  for  the  work  I  did.    I  got  the  lO'eater  part  of  it. 

George  Nelson  Helton  said  : 

I  was  not  enieaffcd  in  the  election.  What  I  did  was  to 
please  myself.  I  asked  Hole  for  hi!«  vote  in  September. 
This  was  lomr  Uifore  the  Uiards  were  thought  uf.  He  ]iro- 
mised  to  rote  for  Mr.  Smith.  Afterwar.ls  he  told  nie  he 
had  hail  a  circular  from  Messrs.  Onnivenor  and  Mill.  I  told 
him  he  hail  pnmiised  to  vote  for  Smith,  lie  said,  *'  Well, 
vou  shall  have  it  ;  it  shall  l>e  Smith  and  Qrusveuur,  for  Mill 
Is  only  a  firexidc  philositplier,  and  an  old  woman."  A  ilay 
or  two  after  he  aske<l  me  Ut  send  a  board  down  to  where  he 
lodkred,  and  it  was  sent. 

William  Thomas  Daws  said  : 

I  am  a  voter  in  St.  Qeonre's  In  Ward.  I  had  a  board  for 
five  weeks.  I  had  i>romise4l  to  vote  for  Mr.  Smith  before  I 
had  the  boanl.  (.iiurles  Wlieelcr  a^ke*!  me  to  have  the 
board.  After  I  hiul  promise*!  my  vote  he  said  I  had  a  tine 
comer  pi^sition  and  had  trot  no  boards  out.  He  said  ho 
woulil  send  me  two,  but  only  one  was  sent.  The  board  had 
nothin*;  to  do  with  my  vote.  I  never  said  to  the  Wlieelera 
that  I  would  not  promise  my  vote  liecause  my  opposite 
neiiphbour  had  aboard,  and  I  wanted  one,  too. 

Mrs.  Calvert  said  : 

My  husband  had  promised  to  vote  for  Smith  while  I  was 
away  at  Brighton.  The  board  had  nothing  to  do  with  his 
vote. 

Cross-examined : 

Mrs.  Overton  said  to  me,  "If  your  husband  is  going  to 
vote  for  Smith,  why  don't  you  have  a  board  ?"  I  said  I 
knew  nothing  about  it.  She  said  there  woidd  be  To.  attacheil 
to  it,  and  I  coidd  get  my  little  girl  a  frock  with  the  money. 
I  considered  it  for  a  week,  and  then  I  aske<l  Mrs.  Overton 
to  get  me  a  board.    I  did  not  say  anything  about  the  board's 

P^ing  my  husl^nd's  travelling  expenses  up  from  Brighton, 
never  spoke  to  Overton  at  all. 

Hawkins,  Q.  C.  said  that  he  was  prepared  to  call 
every  man  who  had  a  board,  and  should  be  able  to 
show  in  each  case  that  the  voter  had  signed  the 
requisition  or  had  promised  his  vote  to  Mr.  Smith 
long  l)efore  boards  were  mentioned,  and  that  in  fact 
he  was  not  in  way  corruptly  infiuencetl  by  having 
a  board. 

Martin,  H. — The  evidence  may  afford  a  certain 
element  in  the  matter,  but  it  is  a  very  slight  one. 
The  questitm  is,  not  what  was  the  motive  operating 
on  the  mind  of  the  voter,  but  what  was  the  motive 
of  the  man  who  fumishc<l  the  board.  By  the  Act 
every  person  who  shall  directly  or  indirectly  give 
money  to  a  voter  or  a  person  on  behalf  of  a  voter, 
or  to  or  for  some  other  person  in  order  to  induce  a 
voter  to  vote,  is  guilty  of  bribery.  The  question  is 
not  what  passed  through  the  mind  of  the  person  who 
received  the  bribe,  but  what  was  the  intention  of  him 
who  gMwe  it. 


limrkias.  Q.  C.  then  summed  up  the  eridencv  on 
behalf  of  the  respondent,  and 

Fittjames  Stfphtn,  Q.C. replied  fortlie  ivtilimtn. 

Martin.  B.— It  seems  to  me    that  this  ease  lies 
in  a  very  narrow  comiiass;  and    at  i   have   in  the 
course  of  the  inquiry  oomplained  uf  the  length  of 
it,  and  of  the  number  of  witneMea  who  have  been 
called,  as  it  appears  to  me  unueceuarily,  I  think  I 
ought  to  state  that  I  have  never  in  my  life  beard  i 
case  more  ably  advocated  on  both  sides  than  this  hu 
bi*en  un  this  day.    The  argument  has  been  coodK. 
it  has  been  to  the  point,  and  I  wish  that  all  the  jm- 
tlemen   who  appear    before  me  in   these  election 
petitions    which   I   have  to  try    would  make  the 
address  of    Mr.  Hawkins  and  the  addivss  of  Mr. 
Stephen  models.    I  am  prepared  to  say  that  I  never 
did  hear  a  case  more  ably  advocated  than  this  hii 
been  upon  both  sides.    As  I  have  stated,  this  ax, 
in  my  opinion,  lies  within  a  very  narrow  oompa*. 
If  I  thought  that  taking  time  to  deliver  my  jadgmeat 
would  have  any  effect  in  altering  the  determinatian 
to  which  I  have  come  in  my  own   mind  upon  it  I 
would  take  until  to-morrow  to  deliver  my  judgmaL 
but  as  it  is  obvious  that  there  is  a  very  grreat  desl  of 
anxiety  which  is  felt  by  many  people  with  ivgard  U 
this  matter,  1  think  it  better  at  once  to  sute  my 
determination  and  judgment  upon    it.      Now  the 
petition  is  a  petition   by  Mr.  Beal   and  two  ucbtf 
gentU'men,   which   alleges  that  Mr.  Smith  wss.  br 
himself  and  other  jiersons  on  his  behalf,  guilty  of 
bribery,  treating,  and  undae  influence,  and  that  the 
result  of   that  is,  that  he  was  incapacitated  fnn 
serving  in  l*arliameut  for  the  said  city  of  Wettmintter. 
Now   that  iK^tition  is  founded   upon    the  Act  of 
Parliament,  which  has  been  so  frequently  referred 
to,  17  &  18  Vict,  c  102,  which  is  the  Act  relating  to 
corrupt  practices ;  and  I  apprehend  that  this  petition 
is  founded   upon    three    sections   of    this  Act  of 
Parliament,   tiie  5th,  -^th,  and  2ud,  and  the  alle^ 
tiuns  are  that  Mr.  Smith  has  been  guilty  of  undue 
influence    within    sect.    5,    of    corruptly    tnsatiig 
within  sect.  4,  and  of  bribery  within  sect.  2.    Th«4\f 
has    been    no    evidence  whatever    of    any  ondoe 
influence,    and     therefore    any    effect    of    sect.  5 
entirely  falls  to  the  ground.     There  was  evidence 
given  on  behalf  of  the  petitioner  of  treating  within 
seot.  4,  but  it  was  very  slight,  and  if  that  had  been 
the  only  evidence  adduced  to  affect  Mr.  Smith'i 
election,  I  shuuld  have  been  prepared  at  the  end  of 
the  petitiimers'  case  to  say  that  there  was  no  case 
calling  upon   Mr.  Smith  to  answer.     In   the  tint 
place  there  was  no  evidence  that  there  was  anything; 
like  general    treating  during  this   election  or  in 
respect  of  it,  that  is  to  say  the  opening  of  public- 
houses  where  voters  receive  drink  generally  and 
gratuitously.    Nothing  of  that  sort  aeems  to  have 
occurred,  and  therefore  if  there  was  treating  it  vii 
treating  in    single    instances,    three  of    which.  I 
think,  have  been  given  in  evidence,  but  the  materisi 
one  was  that  which  took  place  at  the  Old  Meriin'f 
Cave,  kept  by  Mr.  Walker.     The  evidence  which 
was  given  on  behalf  of  the  petitioners  was  this  {ta^ 
it  was  given  by  one  of  these  Wheelers),  that  apun 
a  particular  evening,  I  think  it  was  the  14th  Oct 
there  was  a  meeting  held  there,  and  that  Mr.  Smith 
came,  and  that  he  sat  near  to  Mr.  Walker,  and 
that  immediately  or  shortly  after  he  entered,  there 
came  a  quantity  of  champagne  into   the  room,  of 
whicli  he  partook,  that  his  health  was  drunk,  and 
that  he  made  a  short  speech,  and  theivupon  a  veiy 
suspicious  person  might  draw  the  inference  that  the 
history  of   that  matter  was  that  Mr.  Smith  csme 
into  the  room,  and  that  thereupon  he,  in  a  whispff 
or  secretly,  directed  Walker  to  produce  that  cham- 
pague,  and  that  that  champagne  was  prodooed  for 
the  purpose  of  treating  uorruptlv  the  voters  that 
^et«  there.    I  should  draw  no  aiuli  r^^u'^n"'*"  fnm 
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that  evidence.  If  it  be  desired  to  prove  before  me 
that  a  man  corruptly  treats,  I  mast  hare  plain  and 
positive  evidence  of  it.  But  Mr.  Smith  is  called, 
and  he  gives  the  plainest  and  clearest  possible  ox- 
planation  of  it.  lie  says  that  he  went  lo  the  r(X)m, 
and  it  seemed  that  Walker  was  then  either  drunk 
or  half  drunk,  and  that  upon  Mr.  Smith's  goinf?  in 
Walker  ordered  champagne,  and  that  he  (Mr.  Smith) 
was  at  much  annoyed  about  it  as  any  man  could  be, 
which  I  can  very  wall  understand;  that  he  did  not 
get  up  and  leave  the  room — and  I  think  that  it  could 
scarcely  be  expected  that  he  would  get  up  and  do 
■D— bat  he  took  a  small  portion  of  it  and  made  a 
short  speech  and  left.  I  need  not  say,  and  indeed 
Mr.  Fitzjames  Stephen  has  said  it  already,  that 
the  answer  to  that  is  specific,  and  therefore  there  is 
no  ground  whatever  for  impeaching  this  election  upon 
the  charge  of  treating.  The  next  head  is  bribery, 
and  00  doubt  that  is  a  material  case,  and  there  is  no 
doubt  there  has  biten  a  great  deal  of  evidence  given 
on  this  matter  which  is  worthy  of  consideration. 
This  is  the  fifth  case  which  I  have  had  to  try  arising 
upon  this  Act  of  Parliament,  and  the  first  inquiry 
that  I  have  made  in  every  case  has  been  whether  it 
has  been  proved  to  my  satisfaction  that  the  can- 
didate bond  fide  intended  that  the  election  should  be 
ccmdncted  according  to  law ;  that  he  would  himself 
be  neither  a  parly  nor  privy  to  any  illegal  conduct 
in  it ;  but  that  he  6011^  Jide  and  honestly  meant  to 
carry  out  the  Act  of  Parliament  as  it  ought  to  be 
carried  out;  that  he  would  not  stand  by  and 
know  of  bribery,  treating,  or  undue  infiuence  being 
cscmmitted,  but  that  he  would  set  his  face  against 
it ;  and,  as  far  as  a  man  could  himself  do,  prevent 
illegal  acts  being  done.  That  is  the  first  inquiry 
which  I  have  made  in  the  cases  that  have  been 
before  me.  And  I  must  say  that  I  am  perfectly  satis- 
fied in  this  case  that  Mr.  Smith  bond  Jide  intended  not 
merely  that  there  should  not  be  treating,  for  e^ery 
man  mtends  that  and  wishes  it ;  but  I  am  satisfied 
upon  his  evidence  that  he  honestly  and  bond  Jide 
meant  that  there  should  not  on  account  of  his 
election  be  any  of  these  illegal  acts  done.  I  aoi 
•atisfled  of  that  from  the  whole  course  of  the 
evidence ;  but  I  entirely  believed  Mr.  Smith  himself 
when  he  stated  in  his  evidence  that  he  always 
intended  that  if  he  entered  Parliament  he  would 
enter  it  with  clean  hands  ;  that  he  would  have 
nothing  to  do  with  bribery  or  any  illegal  conduct, 
and  that,  as  far  as  he  knew,  he  believed  that 
intention  had  been  carried  out.  I  believe  Mr. 
Smith  in  that  matter,  and  therefore  begin  the 
inquiry  by  stating  that  Mr.  Smith  meant  honestly 
to  comply  with  the  law.  But  I  think  that  there  is 
a  matter  which  very  much  confirms  Mr.  Smitli. 
That  which  strikes  most  against  Mr.  Smith,  in  my 
mind,  is  the  enormous  expenditure  on  this  election. 
I  do  not  want  to  use  language  that  would  be 
disagreeable  to  anyone,  but  it  has  been  pro- 
nonnoed,  even  by  Mr.  Hawkins,  profuse,  and  by 
Bir.  Fitzjames  Stephen,  as  extravagant,  and  perhaps 
another  word  might  be  used  with  regard  to  it,  for 
ao  expenditure  of  nearly  9000/.  upon  an  election  is 
really  a  thing  which  is  almost  incredible,  and 
beyond  belief.  How  people  can  spend  such  a 
sum  of  money  for  the  purpose  one  cannot  under- 
stand. But  I  think  there  is  an  observation  wnich 
arises  very  strongly  in  favour  of  Mr.  Smith. 
Mr.  Smith,  and  also  Mr.  Isaacson,  gave  an  account 
of  the  sums  which  the  latter  received  of  Mr.  Smith, 
and  from  that  it  appears  that  up  to  theelection-iiay, 
which  was  the  17th  Nov.,  Mr.  Smith  had  advanced 
only  4500iL  I  do  not  mean  to  say  that  that  is  not 
a  very  large  and  a  very  extravagant  sum,  for  I 
think  it  is  so ;  but  Mr.  Smith,  upon  the  day  when 
his  seat  was  either  secure  or  not,  knew  only  of 
4S00l^  the  residue  was  paid  afterwards,  and  2000iL 
as  fatte  as  the  16th  Jan.  last»  and  in  all  proba- 


bility,  at  least  I  think  if  we  had  the  whole 
truth  of*  this  matter,  it  would  be  found  that 
Mr.  Smith  was  very  much  surprised  upon  being 
called  upon  to  pay  this  additional  sum  of  4500Z 
after  he  had  already  paid  45000/.,  and  I  think 
Mr.  Smith  must  be  judged  with  regard  to  this 
matter  upon  the  expenditure  of  4500/.,  and  not  upon 
the  expenditure  of  9000/.  I  can  only  state  that  I 
never  formed  an  opinion  more  satisfactory  to  myself 
in  my  life  than  that  Mr.  Smith  meant  that  this  elec- 
tion should  be  carried  on  honestly,  that  it  should 
be  carried  on  purely,  and  that  it  was  his  real  and  bond 
Jide  intention  that  the  law  should  not  be  transgressed. 
But  that  will  not  do,  because  if  bribery  has  been 
committed  by  any  person  for  whom  Mr.  Smith  was 
responsible,  it  would  be  sufficient  to  unseat  him. 
The  law  is  a  stringent  law,  a  harsh  law,  and  a  hard 
law,  but  I  dare  say  the  amount  of  corruption  that 
existed  in  this  country,  whereby  boroughs  were 
bought  wholesale,  was  such  as  to  constrain  the 
Legislature  to  pass  this  Act  of  Parliament  to  which 
1  refer.  But,  as  I  say,  it  is  a  very  harsh  law,  and  it 
does  make  a  man  responsible  who  has  directly  for- 
bidden a  thing  to  be  done,  where  that  thing  is  done 
by  a  subordinate  agent.  To  hold  that  that  which  is 
done  directly  against  his  authority  is  nevertheless 
to  afifect  his  capacity  of  sitting  in  Parliament  is  no 
doubt  a  harsh  law.  It  is,  in  point  of  fact,  making 
the  relation  between  a  candidate  and  his  agent  the 
relation  of  master  and  servant,  instead  of  the  relation 
of  employer  and  Afgent  simpUciter ;  but  that  that  is  the 
law  I  have  no  doubt.  I  think  it  is  clearly  the  con- 
struction of  the  Act  of  Parliament.  It  was  what  my 
brother  judges,  together  with  myself,  in  consultations, 
so  to  speak,  which  we  had  upon  this  subject,  unani- 
mously arrived  at,  and  it  is  what  both  Mr.  Justice 
Willes  and  Mr.  Justice  Blackburn  have  more  than 
once  declared  to  be  the  law,  and  I  believe  it  to  be 
the  law.  If  I  were  satisfied  that  bribery  was  com- 
mitted by  a  man  who  was  canvassing  for  Mr.  Smith 
I  should  be  prepared  to  declare  that  his  election  was 
void.  But  I  think  that  I  am  justified,  when  I  am 
about  to  apply  such  a  harsh  law  to  a  matter  of  this 
kind,  in  requiring  to  be  satisfied  beyond  all  reason- 
able doubt  that  that  act  was  done,  and  that  unless 
the  proof  is  strong  and  cogent  —I  should  say  very 
strong  and  very  cogent— I  ought  not  to  afifect  the 
seat  of  an  honest  and  well-intentioned  man  by  the 
act  of  a  person  who  is  guilty  of  a  thing  of  that 
sort.  When  I  came  to  apply  my  mind  to  the 
evidence  I  should  require  to  see  in  the  first  place 
that  there  is  agency  ;  in  the  second  place  I  should 
require  to  be  satisfied  and  certain  that  there  could 
be  no  mistake  with  respect  to  the  alleged  act  of 
bribery.  I  think  that  that  is  reasonable  and  right, 
and  upon  that  principle  I  have  acted  hitherto,  and 
upon  that  principle  I  will  continue  to  act.  There 
are,  as  it  seems  to  me,  three  cases  or  three  heads  of 
cases  to  be  considered  with  respect  to  this  alleged 
bribery.  I  will  first  take  the  case  of  Davis. 
With  regard  to  Davis,  I  am  of  opinion  that 
Dfivis  was  not  an  agent  of  Mr.  Smith  for  the 
purpose  of  afifectmg  him  with  bribery.  I 
mean  to  give  no  opinion,  for  it  is  not  neces- 
sary, as  to  whether  Davis  was  telling  the 
truth,  or  whether  the  other  five  witnesses  were 
telling  the  truth.  1  avoid,  as  far  as  I  possibly 
can,  coming  to  the  conclusion  that  one  man 
is  perjured  or  that  another  man  is  perjured. 
It  is  a  very  disagreeable  duty  for  a  single  judge  to 
aiTive  at  a  conclusion  of  that  sort,  espec  ally  Lf  he 
is  called  upon  to  give  his  reasons  why  he  arrives  at 
one  conclusion  more  than  another.  It  is  easy 
enough  for  a  jury  who  are  told  that  they  must  try 
the  case,  and  whose  verdict  depends  upon  whether 
one  witness  or  another  witness,  or  one  set  of  wit- 
nesses or  another  set  of  witnesses,  are  perjured.  It 
is  easy  enough^  I  la^^tost  >3QS8ca.\ft  Vswsi  %sk  wgcss^^scs. 
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upon  it,  and  deliver  a  verdict  ^ilty  <»r  not  guilty,  or 
to  deliver  a  verdict  for  the  plaintiff,  or  a  verdict  for 
the  defendant.    But  it  is  a  very  difficult  matter  for 
a  person  to  enter  upon  a  public  examination  of 
evidence  of    the   one  side  ami  the  other,  for   the 
purpose  of  satisfying;  othors  that  he  has  arrived  at 
a  correct  conclusion  as  to  whetlier  une  man  or  one 
■et  of  men  is  perjured  rather  than  another.     But  in 
this  case  I  am  not  driven  to  form  any  conclusion  of 
that  sort,  for  as  I  have  already  stated,  in  my  opinion 
Davis  was  not  an  agent  of  Mr.  Smith  for  the  purpose 
of  affecting  his  seat.  It  has  been  prove<i,  as  has  been 
•tated  by  Mr.  Stephen,  that  there  was  this  body 
who  called  themselves  the  London  and  Westminster 
Working  Men*8  Constitutional  Aosociatiun ;  and  it 
is  perfectly  clear  from  the  abt^tract  which  I  have 
before  me  and  from  the  book  which  was  produced 
by  Mr.  Bennett,  who  was  the  secretary  of  the  main 
branch  of  this    association,  what  this  association 
was.    I  have  no  doubt  that  the  persons  who  were 
active  in  it  were  seriously  and  sincerely  of  opinion 
that  their  political  opinions  were  right;  but  although 
the  society  itself  was  assumed  to  be  a  aociety  of 
working  men,  the  subscriptions  (»ming  from  those 
working  men  were  almost  a  nullity.    I  see  that 
there  was  a  subscription  of    1/.   ]8«.   within  one 
period,  and  of  W.  within  another  period,  and  that 
lor  the  last  period  the  subscriptions  coming  from 
them  amounted  to  7s.,  and  that  all  the  rest  of  the 
funds  of  this  society,  which  were  considerable,  came, 
60/.   from   Mr.   Smith    himself,   two  subscriptions 
from  his  partner,  Mr.  Lethbriilge,  of  25/.  and  20/1, 
and  various  other  sums  from  other  persons  who,  I 
have  no  doubt  subscribed  expecting  that  this  money 
would  be  beneficially  and  bond  fide  expended  for  the 
purpose  of   promoting  their  political   views.    Mr. 
Davis  was  a  person  who  canvassed  for  that  society, 
and  I  think  that  the  evidence  is  perfectly  clear  that 
there  were  two  independent  sets  uf  canvassers,  and 
that  this  society  having  got  those  funds  to  a  con- 
siderable amount,  spMit  them  in  endeavouring,  so 
far  as  they  could,  to  induce  {lersons  to  vote  for  Mr. 
Smith.     But  the  evidence  is,  to  my  mind,  clear  that 
there  was  an  agency  independent  of    Mr.  Smith's 
agency,  and  that  this  b<K]y  were  acting   on   their 
own   behalf.      And    I    think   that  the   letter  frum 
Mr.  Edwards,   which  had   been   read   so  lately   by 
Mr.  Stephen,  proves  it,  for  he  speaks  of  a  desire  that 
this  man  Charles  Wheeler,  who  was  a  canvasser  on 
behalf  uf  a  branch  of  this  society,  should  bring  his 
books  for  the  purpose  of  their  being  compared  with 
the  other  books ;  and   I  cannot  think  that,  they 
having  attempted  to  canvass  first  by  memorandum 
books,  which  did  not  give  them  the  names  of  the 
voters,  the  circumstance  of  Mr.  Edwards  supplying 
them  with  duplicate  canva8<t-books,  in  which   the 
names  of  the  voters  were  written,  was  such  as  to 
create  an  agency.  The  next  neod  of  agency  is,  that  the 
name  of  this  gentleman,  Davis,  is  contained  in  the 
list  which  was  handed  up  before  me  to-day.    This 
is  a  Hftt  headed  **  Westminster  Election  1808.    Com- 
mittee for  promoting  the  election  of  William  Henry 
Smith.     Chairman,   the  Earl  of  Dalkeith.     Vice- 
chairmen,  George  Cubitt,  Esq.,  and  James  Watney, 
jun.**   Then  there  follows  a  numlx*r  of  names,  which 
are  state<l   to  be  upwanis  of  0(K),  it  may  be  700 
for    aught   I    know,    but    an  immense  number  of 
names,  printed  in  small  print,  on  this  paper  which 
I  hold  in  my  hand,  and  amongst  them  ap{K>ard  that 
of  *•  F.  Davis,  Esq.,   87,  York -street,  Westminster, 
8.W,"  which    I   havi*  no   doubt   is  this  Mr.  Davis. 
Now  I  have  said,  and  the  other  judges  have  said, 
th:it  bribery  by  one  of  the  conmiittee  of  a  candiilate 
would  affect  the  candidate,  but  I  spoke  of  what  I 
tbon   understood  to  be    a   committee,   I  meant  a 
number  of  persons,  comparatively  few  -  of  course  in 
ft  courty  that  would  extend  over  a  considerable  dis- 
tHct^wbo  were  entrusted  by  the  candidate  wltb  the 


carrying  out  of  the  election,  in  whom  he  put  fsith 
and  trust,  and  who  in  fact,  in  mj  jodgment,  wen 
agents  of  his  for  the  purpose  of  carrying  it  out ;  hot 
I  have  never  supposetl,  nor  do  I  believe,  that  either 
Mr.  Justice  Blackburn  or  Sir.  Josticse  Willes  tJtt 
suppxx-d,  when   a  number  of   people,  €00  or  7(M, 
choose  to  call  themselves  a  committee^  that  there- 
fore they  become  agents  of  the  candidftte  for  the 
purpose  of  making  him  responsible  for  a  wrong  act 
or  an  illegal  act  done  by  them.     I  do  not  think  it  b 
so ;  and  I  think  it  would  be  absurd  if  I  were  to  take 
any  man  in  this  list  here,  Lo^d  Dalkeith  for  instance, 
who  I  suppose  merely  lent  his  name  to  them  as  buiag 
a  great  man,  or  that  of  Mr.  Cubitt  or  Mr.  Watiuy, 
or  any  other,  and  to  say  that,  because  any  one  of 
these  600  persons  did  an  act  of  bribery  or  did  sn 
illegal  act,  such  an  act  should  affect  Mr.  Smith.   I 
think  it  is  a  conclusion  that  could  not  be  borne  out 
by  common  sense.     The  committeeman    whom  I 
mean,  and  whom  I  would  hold   Mr.  Smith  to  be 
responsible  for,  is  a  committeeman  in  the  ordinsij 
intelligible  sense  of  the  word,  that  is  to  sfty,  a  penoa 
in   whom  faith  is  put,  and  for  whose  acts  he  b 
responsible.    For  that  reason,  in  mj  judgment,  the 
l)etitioner8  failed  to  make  out  th^  Davis  was  u 
agent,  and  consequently,  I  think  that  he   is  not 
affected  by  it.    The  next  head  of  alleged  bribery  ii 
that  of   distinct  acts   of   bribenr  done    by  John 
Wheeler  and  by  young  Holton.   tfow  John  Wheeler, 
in  my  opinion,  is  a  person   for    whoee  acts  3fr. 
Smith  would  be  responsible,  and  if  it  were  prorvd 
to  my  mind    satisfactorily  that    John   Wheeler's 
statement  was  the  real  absolute  truth,  I  should  feel 
however  reluctantly,  that  I  was  bound  to  declare 
that  Mr.  Smith's  election  was  a  void  election,  that 
he  by  the  act  of  John  Wheeler  had  his  ttatrng  as  i 
candidate  destroyed,  that  he  became  incapable  of 
being  elected,  and  that  upon  a  bribe  being  admioii- 
tered  and  taken— administered   by  John  Wheeler 
for  instance  to  the  first  man  named  here,  Overton— 
that  would   ipso  facto  destroy  Mr.  Smith's  candi- 
dature, and  render  him  incapable  of  being  elected 
according  to  the  words  of  the  Act  of  Ps^ameoL 
But  I  am  of  opinion  that   I  should   be  doing  sn 
injustice?  to  Mr.  Smith  if  I  acted  upon  the  evidence 
of  John  Wheeler,  contradicted  as  it  has  been  with 
regard  to  these  matters.    The  evidence  of  Overton 
himself  was  by  no  means  satisfactory  to  my  mind, 
but  nevertheless  I  really  do  not  think  that  I  should 
be  acting  fairly  in  the  administration  of  this  la«  if 
I  decided  the  case  simply  upon  the  evidence  of  John 
^Vheeler,  who  himself  is  a  traitor,  and  who  admiti 
that  he  is  so,  and  gives  evidence  against  the  caose 
in  which  he  was  engaged.      Believing,  as  I  do, 
Mr.  Ford's  evidence,  that  he  stated  to  him  at  the 
time  he  called  upon  him  there  waa  no  bribery,  and 
it  seems  to  me  that  even  when  he  aaw  BIr.  Ford  he 
ha^l   not  supposed  the  case  of  the  boards  to  be 
bribery,  and  he  is  contradicted   by  a  variety  of 
witnesses. — I  really  do  not  think  that  aitting  beiv 
judicially,   and  when  I  say  judicially,   I  am  not 
sitting  as  a  judge  merely,  but  sitting  aa  a  jai^*l 
ouixht  to  act  upon  that  man's  evidence  as  proTing 
individual  acts  of  bribery  so  as  to  affect  Mr.  Smith. 
All   the  cases  have    been    gone    through  by  Mr. 
Hawkins  and   Mr.   Stephen   fully,    and   I  do   not 
believe  that  1  shc»uld  be  conferring  any  advantage 
upon  anyone  by  going  through  them  again.    But  if 
I  were  a  juryman,  sitting  in  that  box  to  deliver  a 
verdict,   I  should  find  a  verdict   that  I  was   not 
satisfietl  by  the  evidence  of  John  Wheeler,  under 
the  circumstaPC(*8  of  this  case,  that  acts  of  bribeiy 
were  committed  by  him  so  as  to  affect  Mr.  Smith. 
That  disposes  of  two  heads  of  theee  caaea.    I  may 
only  say  with  respect  to  Hole,  that  Hole's  mi^, 
no  dodbt,  be  a  strong  case  upon   that  head.    I 
do    not    say    that    it    is,    bat    although    youff 
Holton  seems  to  have  been  a   mott  aotiTe 
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with  regard  to  that,  I  cannot  hold  that  an  act 
done  by  him  will  affect  Mr.  Smith,  nor  that 
tiie  fact  of  bia  father  being  a  person  for  whom  Mr. 
Smith  would  be  reaponsible  would  make  young 
Holton  so  too.  I  think  really  that  young  Holton 
falls  within  the  same  category  as  John  Wheeler,  and 
I  must  say  that  I  am  not  prepared  to  decide  of  the 
acta  of  those  two  men  that  they  were  such  acts, 
eTen  had  they  been  clearly  proved  before  me,  as  to 
justify  me ;  by  reason  of  them,  in  unseating  Mr. 
Smith ;  who,  as  I  have  already  said,  so  far  as  he 
himself  is  personally  concerned,  is  free  from  all 
blame  with  regard  to  this  matter.  Those  are  the 
oases  I  have  abeady  alluded  to.  As  T  haye  said,  it 
aeems  to  me  that  it  is  not  worth  while  referring 
distinctly  to  those  other  matters.  The  case  of 
Orerton  seems  to  be  the  strongest  case.  Now  I  by 
no  means  thought  Overton's  evidence  satisfactory. 
I  thought  he  dropped  one  or  two  expressions  which 
looked  very  like  as  if  what  John  Wheeler  said  was 
tme.  But  nevertheless  he  did  in  substance  deny  it. 
As  Mr.  Stephen  very  truly  said,  he  did  inadvertently 
in  his  cross-examination  prove  as  distinct  a  case  of 
bribery  in  the  case  of  that  woman  and  himself  as 
ooold  well  be  proved.  I  mean  that  a  more  distinct 
oase  of  bribery  as  between  the  man  Overton  and 
the  woman  Mrs.  Calvert,  who  was  called  yesterday, 
never  was  proved,  but  Overton  was  no  agent  for  the 
parpose  of  this  bribery.  I  think  that  I  could  not, 
because  a  board  was  sent  to  this  woman,  imply  that 
therefore  she  was  bribed  by  any  agent  of  Mr.  Smith. 
However,  now  comes  by  far  the  most  important 

gart  of  this  case,  as  to  which  Mr.  Stephen  addressed 
is  observations  first,  and  that  is  whether  or  not  the 
general  conduct  with  regard  to  those  boards  was 
not  bribery.  And  I  apprehend  that  for  me  to 
decide  that  Mr.  Smith  was  incapable  of  being 
elected  by  reason  of  these  boards,  I  must  be  satisfied 
that  when  those  boards  were  issued  there  was  in  the 
mind  of  Mr.  Grimston,  or  in  the  mind  of  Mr. 
Edwards,  the  intention  that  the  payment  for  them 
should  not  be  made  for  the  purpose  of  compensating 
the  persons  who  exhibited  them  for  the  exhibition 
of  tiliem,  but  that  it  was  really  in  their  minds 
intended  to  be  a  benefit  or  an  advantage  given  to 
them  in  order  to  induce  their  votes.  I  think  that 
that  is  the  real  question  which  I  have  to  decide ; 
and  when  Mr.  Hawkins  was  pressing  yesterday  the 
evidence  of  voters  that  they  were  not  affected 
by  having  the  boards  given  to  them,  I  said  that  I 
did  not  think  that  that  was  the  question,  and  I 
adhere  to  the  same  opinion  still.  I  believe  that  the 
question  which  I  have  to  tiy  is  whether  in  the  mind 
of  Mr.  Grimston  or  of  Mr.  Edwards,  it  was  in- 
tended that  the  benefit  to  arise  to  these  persons 
from  the  exhibition  of  these  boards  should  influence 
the  vote  or  induce  the  voter  to  vote.  In  this  Act 
of  Pariiament,  in  some  cases  the  expression  used  is 
^to  influence  the  vote,**  and  in  others  it  is  '^to 
induce  the  vote,**  but  I  do  not  see  any  difference 
between  the  one  and  the  other  with  regard  to  that 
matter.  In  this  section  it  is,  "  in  order  to  induce 
any  voter  to  vote,*'  and  I  think  that  I  ought  to  be 
satisfied  beyond  all  reasonable  doubt,  that  that  was 
the  state  of  their  minds,  and  that  that  was  the 
ject,  and  with  which  they  furnished  these  boards, 
and  made  the  payments  in  respect  of  them.  Now 
I  do  not  at  all  say  that  there  is  not  a  great  deal  of 
evidence  to  lead  to  that  conclusion.    In  the  first 

f»laoe  there  is  the  enormous  expenditure,  and  when 
t  is  compared  with  the  expenditure  of  Messrs. 
Qrosvenor  and  Mill,  it  is  really  something  most 
extraordinary.  I  think  that  Mr.  Stephen  did  right 
when  be  deducted  from  the  two  sums  the  payment 
made  to  the  returning  officer,  for  those  are  certain 
anms,  and  there  is  no  doubt  that  the  gross  sum  was 
divided  into  threes  and  each  candidate  bore  a  third 
of  It.    Ifr.  Smith's  share  of  that  expenditnre  was 


254/.  10«.,  and  deducting  that  from  8900/.,  the  ex- 
penses of  his  election  were  8755/.  10«.  As  I  have 
already  said,  that  is  a  sum  beyond  all  reason  and 
beyond  all  bounds,  and  with  regard  to  which  persons 
disposed  to  use  strong  language,  might  use  very 
strong  language  indeed.  Deducting  509/.,  which 
was  the  sum  paid  to  the  returning  officer  by  the 
other  candidates,  the  expenses  of  their  election  were 
1087/.,  whereas  the  expenditure  of  Mr.  Smith  was 
8600/.  I  cannot  but  say  that  that  is  a  most  suspicious 
circumstance,  and  that  taken  together  with  other 
matters  that  I  shall  speak  of,  might  affect  very 
much  the  mind  of  a  person  desirous  to  arrive  at  a 
true  conclusion,  in  the  conclusion  to  which  he 
would  come.  But  secondly,  there  is  the  charge  for 
the  boards  themselves.  It  appears  that  209/.  were 
paid  for  boards  in  this  district.  What  a  sum  I 
209/.  paid  to  people  to  allow  boards  to  stand 
outside  their  doors  and  windows.  The  thing  of 
itself  is  a  most  suspicious  circumstance.  But 
again  there  is  the  nonproduction  of  the  vouchers. 
Mr.  Isaacson,  I  have  already  said,  I  have  known 
for  many  years,  and  I  believe  he  is  an  exceedingly 
respectable  man  ;  I  never  knew  anything  to  the  con- 
trary. But  here  is  the  Act  of  Parliament,  and  Mr. 
Isaacson  was  called  upon  to  obey  that  enactment, 
which  distinctly  states  that  an  account  of  the  elec- 
tion expenses  incurred  on  behalf  of  a  candidate, 
together  with  the  bills  and  vouchers  relating  thereto, 
shall  be  delivered  to  the  returning  officer.  What 
room  for  mistake  is  there  to  a  person  in  the  place  of 
Mr.  Isaacson  to  make ?  " Bills  and  vouchers"  here 
means  all  the  bills  and  vouchers.  That  is  the  plain 
meaning  of  the  Act  of  Parliament.  When  I  find 
that  heaps  of  bills  and  vouchers  are  kept  back,  how 
could  anybody  help  suspecting  that  there  was 
something  wrong  in  the  election  ?  and  what  a  strong 
circumstance  it  would  be,  standing  by  itself,  with 
the  view  of  showing  that  this  election  was  con- 
ducted illegally.  Then  there  was  the  employment 
of  Mr.  Edwards.  I  do  not  mean  at  all  to  say  any- 
thing that  would  be  offensive  to  Mr.  Eldwards.  I 
wish  to  avoid  it.  But  Mr.  Edwards,  according  to 
his  own  statement,  was  a  person  who,  up  to  1851, 
for  years  was  employed  in  bribing  electors  at 
St.  Alban's,  and  he  could  not  say,  in  answer  to 
the  question  put  by  Mr.  Stephen,  that  he  had 
not  expended  as  much  as  18,000/.  in  the  cor- 
ruption of  voters  at  St.  Alban's  As  I  have 
already  said,  I  wish  to  say  nothing  offensive 
to  anyone,  but  a  more  indiscreet  act  than  the 
employment  of  such  a  person  in  an  election  I 
cannot  by  possibility  imagine.  I  do  think  that  it 
was  as  indiscreet  an  act  as  any  person  ever  did 
commit,  to  employ  in  an  election  a  person  who 
admits  that  in  one  period  of  his  life  he  expended 
18,000/.  in  bribery.  There ,i8  then  this  further  cir- 
cumstance, viz.,  the  alleged  excessive  charges  paid 
for  these  boards.  There  is  contradictory  evidence 
upon  that,  and  I  do  not  think  it  necessary  for  me 
to  express  an  opinion  as  to  what  the  true  effect  of 
the  evidence  is.  But  there  was  the  evidence  of 
three  most  respectable  men,  and  one  of  them  an 
inspector,  on  l^half  of  the  theatres,  of  the  boards 
which  we  see  exhibited  in  the  front  of  shops  as  to 
the  performances  at  the  different  theatres.  Accord- 
ing to  him  this  charge  was  a  hundred  times  as 
much  as  it  ought  to  have  been.  He  said  it  ought 
to  have  been  at  the  rate  of  7».  per  hundred  boards 
per  week,  whereas  there  was  paid  here  7«.  for  each 
board  per  week.  I  do  not  know  that  there  was  any 
occasion  to  enter  with  any  minuteness  into  that 
matter.  But,  nevertheless,  there  is  the  opinion  of 
these  three  respectable  men,  who  appear  to  be 
largely  engaged  in  the  trade,  that  the  payment  in 
respect  of  this  matter,  as  Mr.  Stephen  said  truly 
enough,  was  like  paying  Ss.  id.  for  a  penny  bun. 
It  was   paying  T«.  te    «b  >3ciYD%  \sst  Vcix^  ^Qw^ 
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handredth  part  of  that  amount  was  the  ordinary 
payment,  according  to  the  above  eyidence,  although 
I  must  say  that  other  evidence  which  was  given 
yesterday    was    contradictory  as   to   that.     There 
was    next    the    evidence   with    regard     to   those 
two  letters   upon  which    Mr.    Stephen   commented 
very  lately,  and  there  is  not  the  slightest   doubt 
that  if  I  *  were  satisfied   that    that  letter    which 
Charles  Wheeler  said  he  wrote — although  Charles 
Wheeler  was  not  an  agent  whose  conduct  would 
affect  Mr.  Smith,  because  he  stands  in  the  same 
position  as  Davis,  and  Mr.  Smith  is  not  resjionsible 
for  him  as  a  canvasser — if,  I  repeat,  1  were  satisfied 
that  the  letter  which  he  adduced  was  really  and 
truly  the  letter  that  he  wrote  to  Mr.  Ekl wards,  I  do 
not  know  what    effect    it  would  have    upon  my 
mind.    But  I  am  not  satisfied  of  it.    The  evidence 
of    Mr.  Edwards  with  regard    to    that    does  not 
convince  my  mind  that  such  were  really  the  contents 
of  that  letter.    It  may  be  that  if  the  letter  were 
otherwise  framed,  Mr.  Edwards's  letter  would  be 
conformable  to  it.    It  is  of  course,  however,  a  very 
strong  circumstance  in  this  case.    In  addition,  you 
have  the  evidence  of  the  two  Wheelers,  taking  it 
for  what  it  is  worth,  of  what  was  actually  done  with 
respect  to  these  boards.  I  need  not  say  that  that  was 
a  strong   prima   facie  case   to   answer,   and   they 
brought  evidence  airainst  it.    I  have  already  said 
what  the  point  uiwn  which  the  case  turns  is.    It 
turns  upon  whether  or  not  the  exhibition  of  these 
boards,   and  whether  the  payment  for  them,  was 
really  bond  Jide  and  honest.    What  have  we  then 
against  the   evidence    of    the  Wheelers    on    this 
matter  ?    In  the  first  place,  we  have  the  evidence 
of  Mr.  Edwards.    I  have  already  said  that  I  do  not 
want  to  say  anything  offensive  to  Mr.  E>dwards,  or 
anything  that  would  cause  him   pain,   but  if  the 
evidence  had  stood  upon  him  alone  I  could  not  have 
failed,  but    should  have  felt    bound,  to  take  his 
antecedents  into  my  consideration.     I  dare  say  that 
what  Mr.  Edwards    said    is    perfectly  true,    that 
in  the  year  1851  bribery  was  regarded  as  a  very 
different  thing  from  what  it  was  regarded  in  1868, 
or  is  regarded  in  18C9,  and  probably  those  iiersons 
who  live  to  see  another  general  cle<.>tion  may  find 
that  further  progress  will  be  made  with  regard  to  it 
io  1873  or  1874,  when  probably  the  next  election 
will  take  place.    That  may  be  so,  and  if  a  case  were 
to  be  tried,  and  the  same  evidence  were  to  be  adduced 
in  the  case  in  1873  or  1874  as  has  been  adduced 
here,  the  person  who  sits  in  the  position  which  I 
occupy  might  form  a  different  conclusion  upon  it. 
It  might  well  be  that  a  person  sitting  and  hearing 
the  evidence  might  come  to  a  different  conclusion 
from  that  at  which  I  have  arrived,  and  I  do  not  think 
anyone  would    complain  if    the  judge  upon  this 
evidence  arrived    at  a   different  conclusion  from 
mine.    He  would  have  ample  evidence  before  him, 
and  it  might  be  that  it  would  strike  his  mind  more 
strongly  than  it  strikes  mine.    But,  as  I  have  said, 
if  the  case  stood  upon  the  evidence  of  Mr.  Edwards 
it  would  go  to  negative  that  which  is  essential  for 
the  unseating  of  Mr.  Smith ;  and  although  circum- 
stantial evidence  was  strong  against  him,  yet  if  his 
evidence  was  true  it  would  negative  that  which  is 
essential  to  unseat  Mr.  Smith.     But  then  I  come  to 
the  evidence  of  Mr.  Grimston.    Mr.  Grimston  has 
g^veo  his  evidence  upon  this  matter,  and  he  has 
stated  that  which,  if  it  be  true,  shows  that  it  was 
not  a  dishonest  exhibition  of  those  boards.     He  has 
8 worn  so.     He  is  a  gentleman  of  position  and  name. 
I  believe  he  was  formerly  a  member  of  the  Bar ;  he 
has  retired  from  it  for  many  years  I  believe,  but  he 
has  been  a  public  man,  and  he  has  been  the  chair- 
man of  one  of  the  telegraph  companies,  I  believe 
the  most  extensive  one  in  the  kingdom,  and  he  is  a 
perfectly  well-known  man,  and  I  believe  his  cha- 
ncter  for  honettj  and  uprightneis  and  Nendtj 


has  never  been  questioned  by  anjone.  No  doubt 
this  may  have  been  an  improdeDt  thing,  it  may 
have  been  a  suspicious  thing,  bat  he  has  pledged  hb 
oath  that  it  was  done  h(m&  Jitky  and  that  be  had  no 
int^^ntion,  nor,  as  far  as  he  knew,  had  Mr.  Edwards 
any  intention,  of  using  it  as  a  oieana  of  bribery. 
And  therefore,  as  it  seeois  to  me,  bdieving  Mr. 
Grimstou's  evidence,  as  I  do  beiiere  it  impUdtly,  I 
am  justified  in  aciiug  upon  it  and  in  belieiring  that 
the  supplying  those  boards  and  paying  for  them 
was  not  a  colourable  act,  but  was  a  real  btmi  fik 
act  for  the  purpose  of  having  thoae  boards  exhibited 
to  the  public.  It  has  been  proTed  satisfactorily,  I 
think,  that  there  was  a  difficulty  in  this  district  in 
finding  places  where  show-boards  and  placards  could 
be  exhibited,  and  that  this  plan  was  had  reooone 
to  of  necessity  for  the  purpose  of  giving  pub- 
licity to  the  candidature  of  Mr.  Smith.  It 
may  have  been  a  little  over  done.  It  may  have 
been  that  some  of  the  agents  may  hare  had  im- 
proper views  with  rc^p^  ^  ^^  ^^^  ^  think  when 
I  have  to  determine  whether  there  was  passing  in 
Mr.  Edwards's  and  Mr.  Grimston's  minds  a  design  to 
evade  this  Act  of  Parliament  and  to  act  oolonnbly, 
I  am  bound,  believing  as  I  thoroughly  do  the 
entire  of  the  evidence  of  Mr.  Grimston,  to  say  that, 
in  my  judgment,  this  case  has  nut  been  mside  out 
against  Mr.  Smith.  It  is,  therefore,  my  determina- 
tion that  Mr.  Smith  has  been  duly  elected,  and  I 
shall  report  to  the  Speaker  in  conformity  with  that 
determination.  There  are  two  other  minor  matteit 
which  I  have  also  to  report  npon ;  bat  they  ars 
merely  formaL  It  is  merely  that  I  lutTe  no  reason 
to  believe  that  corrupt  practices  have  generally 
prevailed  in  Westminster,  and  that  I  have  no  reason 
to  believe  that  any  capdidate  connected  with  this 
election  has  been  guilty  of  anything  wrong.  The 
only  other  question  is  the  question  with  regard  to 
costs.  With  regard  to  that  matter,  it  has  been  my 
desire  that  costs  should  follow  the  event.  In  one 
instance  I  departed  from  that  becaose  I  thoaght,  and 
apparently  with  the  consent  of  the  learned  coansel  for 
the  respondent,  that  the  case  was  nut  one  for  oMts 
by  reason  of  a  number  of  persons  having  lost  their 
franchise  from  their  own  folly  in  the  manner  in 
which  they  tendei'ed  their  votes.  But  although  my 
impression  strongly  is  that  the  costs  should  follow 
the  event  in  this  case,  I  certainly  should  not  give 
the  entire  of  them,  for,  in  my  opinion^  this  case  hss 
lasted  a  great  deal  too  long.  If  I  make  any  de- 
duction as  to  costs  at  all,  as  I  have  authoriiy  to  do 
under  the  Act  of  Parliament,  I  shall  probably  mske 
some  direction  stating  what  amount  of  costs  I  think 
the  petitioners  should  bear.  Bat  I  observe  thst 
some  of  the  other  judges,  in  more  cases  than  ooe^ 
have  proceeded  upon  the  principle  of  not  giving 
costs  where  there  was  reasonable  or  probable  caaie 
for  the  petition.  And  if  they  in  their  judgment— 
I  should  rather  say,  if  we  in  oar  joint-jadgmeot, 
when  I  have  an  opportunity  of  seeing  tbem— con- 
sider that  we  ought  to  be  governed  in  giving  costs 
by  the  consideration  as  to  whether  there  was  resion- 
able  or  probable  cause  for  the  petition,  and  that  thst 
is  to  be  the  ground  upon  which  this  matter  is  to  be 
determined,  I  should  be  inclined  not  to  give  costs  at 
all,  for  I  think  that  there  was  reasonable  and  proper 
ground  for  the  petition,  indeed,  I  think  there  wu 
strong  groupd  for  it.  But,  however,  with  regard  to 
thaw  matter  (it  is  rather  a  collateral  qaestion),  I  will 
take  the  first  opportunity  I  have  of  seeing  Mr.  Justice 
Willes  or  Mr.  Justice  Blackburn,  or  perhaps  both 
of  them,  and  I  will  communicate  to  Uie  registrar, 
Mr.  Avory,  what  determination  we  arrive  at.  There 
is  no  reason  for  any  adjourned  sitting  afterwards 
upon  it,  but  I  will  report  to  the  Speaker  as  I  have 
stated. 

HaMthiuM^  Q.  C— With  ref^renoe  to  toy  ipecUl 
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direcitons  as  to  cxMts,  perhaps  your  Lordship  will 
allow  me  to  say  that  we  had  delivered  to  as  a  long 
list  of  100  persons  who  were  alleged  to  have  been 
bribed,  and  we  were  therefore  obliged  to  be  pre- 
pared with  the  evidence  of  all  those  persons. 

liAJsmr,  B.--I  can  only  form  my  opinion  from 
the  evidence  adduced  to  me.  This  case  lias  occupied 
nearly  seven  days,  and  I  certainly  have  a  very 
strong  impression  that  it  has  lasted  too  long.(a) 

Agents  for  the  petitioners,  Cobb  and  SotUhey, 
Agents  for  the  respondent,  Rogerson  and  ForcL 


JXTDOSS'  CHAMBEB8. 

Bqiorted  by  F.  O.  Cbum p.  Eaq.,  Barrister-at-Law. 

STAFFORD    ELECTION    PETITION. 
(Before  Blagkbubn,  J.) 

Partiadars  of  accounts — Inspection  0/ vouchers. 

PtirHcuktrs  of  a  re^xmdenfs  accounts  can  be  obtained 
only  by  means  of  interroffatories. 

But  an  order  made  for  inspection  of  vouchers. 

In  this  petition  the  Bon.  E,  Chand&s  Leigh  applied 
for  particulars  of  two  sums  mentioned  in  the 
accounts  filed  by  the  election  agent  of  the  respon- 
dent, the  sitting  member,  and  for  inspection  of  the 
Touchers  relating  to  the  same. 

Jeume  contended  that  no  such  order  could  have 
been  made  under  the  old  practice,  and  that  the  2nd 
section  of  the  Parliamentary  Elections  Act  18G8, 
considered  in  connection  with  the  25th,  did  not  in- 
corporate the  Common  Law  Procedure  Acts  into 
the  procedui^  on  election  petitions.  It  was  further 
urgeid  that  the  particulars  asked  for  could,  in  a^'cord- 
anoe  with  common  law  practice,  be  obtained  only  by 
interrogatories ;  and  that  the  vouchers  being  in  the 
possession  of  the  election  agent,  wlio  was  bound  by 
26  Vict.  c.  29,  8.  3  to  file  them,  were  not  in  the 
possession  or  under  the  control  of  the  respondent 
himself. 

The  2nd  section  of  the  Act  (31  &  32  Vict. 
c.  1 25)  says  that  the  court  shall,  "  subject  to  the 
provisions  of  this  Act,  have  the  same  powers, 
jurisdiction,  and  authority  with  reference  to  an 
election  petition,  and  the  proceedings  thereon  as  it 
would  have  if  such  petition  were  an  ordinary  cause 
within  their  jurisdiction." 

The  25th  section  enables  the  judges  to  make 
rules  and  orders. 

Blackburn,  J.  thought  that  the  2nd  section  of 
the  Parliamentary  Elections  Act  1868  gave  the 
judges  power  to  make  orders  with  respect  to  election 
petitions  in  conformity  with  the  Common  Law  Pro- 
cedure Acts.  The  particulars  sought  could  only  be 
obtained  by  means  of  interrogatories.  But  an  order 
could  be  made  for  inspectioti  of  the  vouchers. 

Agents :   Wyatt ;  Baxter,  Rase,  and  Norton, 


(a)  Sabaeqaently  an  order 
abould  psj  Us  owa  costs. 


was  xnade  that  eadi  party 


ELECTION    PETITIONS. 

Reported  hy  F.  O.  Cbum p.  Esq.,  Barrijrter-«t-Law. 

OLDHAM    ELECTION    PETITION. 

March  16  to  23,  1869. 

(Before  Blaokbubv,  J.) 

Scrutiny — Opening  the  register — 6  Vict,  c.  18 — Mode  of 
procedure — Ambiguous  headings  to  votes — Particulars 
— 11  j-  12  Vict,  c,  98,  s,  56,  rule  7— Receipt  of 
parochial  relief —  Personation  —  Residence — Judge's 
power  to  amend  barrister's  list — Nonpayment  of  rates 
— Matter  for  revising  barrister — Double  occupancy-^ 
Tendered  votes — Intimidation. 

There  were  four  candidates,  H,,  P.,  C  andS.,  of  whom 
two,  H.  and  P.,  were  returned  C.  and  S.  petitioned 
against  their  return.  C.  was  in  a  minority  of  six  as 
regarded  P.  and  of  twenty- four  as  regarded  12.  S. 
was  in  a  nd'tority  of  thirty-eight  as  regarded  P.  and 
oj  fifty-six  as  regarded  H. : 

Held,  that  the  best  course  to  piursue  was  for  the  peti" 
tioners  to  put  C.  in  a  majority  over  P.,  and  then  for 
the  respondents  to  attack  the  votes  of  the  petitioners  ; 
and  that  if  C.  should  succeed  in  beating  P.  then  S. 
should  be  left  to  beat  H. 

The  court  will  not  allow  any  formal  obfection  to  the  several 
heads  of  objection  in  the  Usts  provided  to  be  given  by 
the  7th  of  the  Reguloe  Generates : 

Semble,  if  a  name  is  placed  on  the  register  any  objection 
should  be  in  the  shape  qf  <m  appeal,  as  the  register  is 
intended  to  be  concatsive. 

The  court  will  order  the  books  of  the  overseers  to  be 
produced  for  examination  by  counsel  on  either  side, 
for  the  purpose  <f  showing  what  voters  have  received 
parochial  relitf. 

The  charge  of  personation  is  a  matter  of  fact  in  which 
the  evidence  explains  itself. 

The  question  of  residence  is  a  matter  of  fact  which  the 
judge  will  decide  on  the  evidence. 

Where  the  names  of  persons  appear  in  the  lists  of  voters, 
although  struck  off  by  the  revising  barrister,  and 
those  persons  voted,  it  would  seem  doubtful  whether 
the  judge  has  any  power  to  amend. 

It  is  competent  to  the  judge  to  deal  with  objections  actually 
taken  and  overruled  by  the  revising  bwrrister. 

The  petitioners  in  preparing  their  Itsts  did  not  refer  to 
persons  who  had  not  paid  their  rates  befoie  July  31 ; 

Held,  that  the  matter  could  not  be  gone  into,  as  it  was 
one  which  must  have  cotne  befote  the  revising  bar- 
rister. 

An  objection  oJ  double  occupancy  is  one  which  should  be 
taken  before  the  revising  barrister,  and  if  not  then 
taken  cannot  be  raised  before  the  judge. 

Where  good  votes  are  tendered  and  r^ected  at  the  poll 
they  will  be  added  on  the  scrutiny. 

Persons  makina  threats  through  other  persons,  and  per- 
sons through  whom  they  are  made,  are  guilty  of  a 
misdemeanor,  and  their  votes  are  bad,  and  will  be 
struck  off  on  a  scrutiny. 

The  following  was  the  form  of  petition  in  this 
case: 

The  petition  of  John  Morgan  Cobbett,  of  Eden- 
bridge,  in  the  county  of  Kent,  Esquire;  and 
Frederick  Lowten  Spinks,  of  Brenley  House,  near 
Faversham,  in  the  county  of  Kent,  Serjeant-at-law; 
and  Thomas  Evans  Lees,  of  llathersham-lodg<>,  in 
the  borough  of  Oldham,  in  the  county  palatine  of 
Lancaster,  Esquire;  and  John  BeuUey,  of  the 
borough  of  Oldham  aforesaid^  isuad  «ji|ji.'^\.\  ^VsanR^ 
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1.  Your  petitioners,  John  Morgan  Cobbett,  and 
Frederick  Lowten  Spinks  respectively,  claim  to 
have  had  a  right  to  be  returned  at  the  above 
election  ;  and  your  petitioners,  Thomas  Evans  Lees 
and  John  Bentley  are  persons  who  respectively 
voted  at  the  above  election. 

2.  And  your  petitioners  state  that  the  election 
was  holden  on  the  17th  Nov.  1868,  \ihen  John 
Tonilinson  Hibbert,  of  Urmstone  Grange,  near  Shet- 
ford,  in  the  said  county  of  Lancaster,  Esquire  ;  and 
John  riatt,  of  Oldham  aforesaid,  Esquire  ;  and  your 
petitioners  John  Morgan  Cobbett  and  Frederick 
Lowten  Spinks  were  candidates  ;  and  the  returning 
officer  has  returned  the  said  John  Tomlinson 
Hibbert  and  John  Piatt  as  being  duly  elected. 

3.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  corruptly  voted  for,  and 
were  reckoned  upon  the  poll  of,  the  said  John 
Tonilinson  Hibbert  and  John  Piatt,  or  one  of  them, 
whose  votes  were  obtained  by  bribery  or  undue 
influence,  and  that  the  votes  of  such  persons,  or 
some  of  them,  were  consequently  null  and  void,  and 
ought  now  to  be  struck  off  the  poll. 

4.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  comipthr  voted  for,  and 
were  reckoned  upon  the  poll  of,  the  said  John 
Tonilinson  Hibbert,  and  John  Piatt,  or  one  of 
them,  whose  votes  were  obtained  by  treating,  and 
tliat  the  votes  of  such  persons,  or  some  of  them, 
were  consequently  void  and  of  none  effect,  and 
ought  now  to  be  struck  off  the  poll. 

5.  And  your  petitioners  say  that  at  the  above 
election  certain  persons,  who  voted  for  the  said 
John  Tomlinson  Hibbert  and  John  Piatt,  or  one 
of  them,  did  knowingly  personate  and  falsely  assume 
to  vote,  and  did  vote,  in  the  names  of  certain  other 
persons  whose  names  appear  upon  the  register  of 
voters  for  the  said  borough  of  Oldham,  and  that  the 
votes  of  such  persons,  or  some  of  them,  ought  now 
to  be  struck  off  the  poll. 

(j.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  were  admitted  to  vote,  and 
did  vote,  for  the  said  John  Tomlinson  Hibbert  and 
John  Piatt,  or  one  of  them,  who  were  not  at  the 
time  duly  qualified  to  vote  at  the  said  election,  and 
that  the  votes  of  such  persons,  or  some  of  them, 
ought  now  to  be  struck  off  the  poll. 

7.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  were  admitted  to  vote,  and 
did  vote,  for  the  said  John  Tomlinson  Hibbert  and 
John  Piatt,  or  one  of  them,  who  were  at  the  time 
subject  to  legal  incapacity,  or  were  otherwise  dis- 
qualified by  law  from  voting  at  the  said  election, 
and  that  the  votes  of  such  persons,  or  some  of  them, 
ought  now  to  be  struck  off  the  poll. 

8.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  voted  respectively  more 
than  once,  and  had  such  votes  recorded  more  than 
once  for  the  said  John  Tomlinson  Hibbert,  and 
John  Piatt,  or  one  of  taem,  and  that  the  votes 
of  such  persons,  or  some  of  them,  so  more  than  onoe 
given  and  recorded,  ought  now  to  be  struck  off  the 
poll. 

9.  And  your  petitioners  say  that  at  the  above 
election  certain  persons  voted  for,  and  were  reckoned 
on  the  poll  of,  the  said  John  Tomlinson  Hibbert  and 
John  Piatt,  or  one  of  them,  who  had  not,  acconling 
to  the  statute  in  that  case,  made  and  provided  ever 
since  the  31st  July  last,  resided,  and  at  the  time  of 
so  voting  continued  to  reside,  within  the  said 
borough  of  Oldham,  or  within  the  distance  of  seven 
miles  therefrom,  and  that  the  votes  of  such  personi* 
were  null  and  void,  and  ought  now  to  be  struck  off 
the  poll. 

10.  And  your  petitioners  say  that  at  the  al)ove 
election  certain   persons,   duly  qualified   to  vote, 
tenderod  their  votes  respectively  in  favova  oi  your  y  \ 
'^'^UUoueTH,  the  said  John  Morgua  Co\]^Ui  »ind.\ 


Frederick  Lowten  Spinks,  or  one  ol  them,  whidi 
said  votes,  or  some  of  them,  were  improperly  re- 
jected or  omitted  to  be  recorded,  or  when  tendered 
for  both,  were  only  recorded  for  one  of  them,  and 
that  such  Yotes  ought  now  to  be  recorded,  and 
entered  upon  the  poll  in  favour  of  the  said  John 
Morgan  Cobbett  and  Frederick  Lowten  Spinka. 

11.  And  your  petitioners  say  that  at  the  aboft 
election  certain  persons  not  entered  on  the  register 
of  voters  for  the  said  borough  of  Oldham,  or  other- 
wise improperly  entered  on  such  register,  tendered 
votes  in  favour  of  the  said  John  Tomlineon  Hibbert 
and  John  PUtt,  or  one  of  them,  which  Totet  wen 
improperly  recorded  for  them,  or  one  of  them,  bat 
were  in  fact  null  and  void,  and  ought  now  to  be 
struck  off  the  polL 

12.  And  jour  petitioners  say  that  at  the  abore 
election  certain  persons  dnly  qoalified  to  TOte  ten- 
dered their  yotes  respeotiyely  in  faToor  of  your 
petitioners  the  said  John  Morgan  Ck>bbett,  and 
Frederick  Lowten  Spinks,  or  one  of  them,  and 
that  such  votes  were  dulv  receiTed,  bnt  wen 
wrongly  recorded  and  entered  as  being  in  faTour  of 
the  said  John  Tomlinson  Hibbert  and  John  Plat^ 
or  one  of  them,  and  that  the  votea  of  each  persooi 
or  some  of  them,  ought  now  to  be  atnick  off  the 
poll  of  the  said  John  Tomlinson  Hibbert  and  John 
Piatt,  or  one  of  them,  and  entered  and  recorded 
in  favour  of  the  said  John  Morgan  Gobbett  and 
Frederick  Lowten  Spinks,  or  one  of  them. 

13.  And  your  petitioners  say  that  at  the  above 
election,  the  real  majority  of  good  and  legal  votes 
polled  at  the  above  election  was  not  in  favour  of 
the  said  John  Tomlinson  Hibbert  and  John  Piatt, 
or  either  of  them,  and  that  your  petitioners  the  said 
John  Morgan  Cobbett  and  Frederick  Lowten 
Spinks,  or  one  of  them,  had  a  majority  of  good  and 
legal  votes,  and  that  they  were,  or  one  of  them  was, 
duly  elected  members  or  a  member  to  serve  in 
Parliament,  and  ought  to  be  returned  as  snch. 

Wherefore  your  petitioners  pray  that  it  may  be 
determined  that  the  said  John  Tomlinson  Hibbert 
and  John  Piatt  were  not,  or  that  on<^  of  them  wu 
not,  duly  elected  or  returned,  and  that  yonr  peti- 
tioners the  said  John  Morgan  Cobbett  and  Frede- 
rick Lowten  Spinks  were,  or  that  one  of  them  was, 
duly  elected  and  ought  to  have  been  returned. 

John  M.  Cobbett. 

Fbbd  L.  Spihks. 

Thomas  Evans  Lbss. 

John  Bbntlbt. 

The  counsel  for  the  petitioners  were  RodtPeO,  Q-C, 
Oig^in,  Q.C.,  and  Leriacke;  Edwards  and  HencUH 
were  for  the  respondents. 


Rodwdlj  in  opening  the  case,  said  that  it  was  one 
which  would  be  free  from  those  charges  which  wen 
generally  entered  into  in  inquiries  of  this  nature. 
In  the  points  which  would  be  raised,  no  diflical^ 
would  arise  upon  the  construction  of  agency,  and  lie 
believed  he  was  right  in  anticipating  that  on  those 
points  they  would  require  His  Lordship's  ezperienoe 
and  familiarity  with  Acts  of  Pariiament  to  decide 
various  questions  which  had  been  somewhat  un- 
decided hitherto  by  decisions  of  election  committees. 
Before  he  entered  into  the  different  heads  and  the 
allegations  contained  in  the  petition,  perhaps  it 
might  hi'  worth  while  to  give  a  little  history  of 
the  circumstances  under  which  this  election  took 
place.  [This  he  pnx^eeded  to  do,  and  continued: — ] 
The  iK>pulation  of  Oldham  was  upwards  of  10i\iKlOi, 
and  the  number  of  voters  on  the  register  13.454. 
Of  these,  so  far  as  he  could  make  ont,  something 
like  12,20<)  polled.  The  numbers  wm— for  Mr. 
Hibbert,  0140;  for  Mr.  Piatt,  6122 ;  for  Mr.  Cob- 
bett^  0116;  for  Mr.  Spinks,  6084.  His  LoidsUp 
'v<^>a\<\  Vx^iA^  \X!iaxc»\s.\)SAXvE^\ifcom  hiniy  and  he  voald 
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peroeiTe  thmt  Mr.  Oobbett  was  in  a  minority  of  6 
Totes  to  far  as  regarded  Mr.  Piatt,  and  24  so  far 
as  regarded  Mr.  Hibbert ;  Mr.  Serjeant  Spinks  was 
in  a  minority  of  88  as  regarded  Mr.  Piatt,  and  5G  so 
far  as  regarded  Mr.  Hibbert.  There  were,  he  under- 
stood, very  few  plumpers  given,  and  very  little  of 
what  was  called  cross  voting.  The  parties  seemed 
loyally  to  have  stuck  to  the  candidates  on  each 
aide ;  and  of  course  his  Lordship  could  inform  them 
whether  the  mode  of  dealing  with  the  scrutiny 
would  be  a  correct  one.  Under  ordinary  circum- 
stances,  where  there  were  only  two  persons  to  decide 
betwixt,  of  course  the  person  in  the  minority  must 
first  place  himself  in  a  majority,  and  then  the 
person  thus  placed  in  a  minority  must  strike  ofif  his 
opponent's  votes.  Here,  however,  there  were  four 
persons  engaged,  and  therefore  he  presumed  the 
best  and  simplest  plan  would  be  for  the  petitioner 
Mr.  Oobbett  to  strike  off  several  votes,  so  as  to  put 
himself  in  a  majority  over  Mr.  Piatt ;  and  then  the 
other  course  would  be  for  Serjeant  Spinks  to  endea- 
vour to  render  his  minority  into  a  majority.  That 
would  have  to  be  disposed  of  whenever  they  had 
dealt  with  Mr.  Oobbett.  He  did  not  see  any  other 
war.  They  must  go  on  striking  off  votes.  Cobbett 
and  Spinks  must  strike  off  the  votes  of  Hibbert  and 
Piatt.  Directly  they  put  Cobbett  into  a  mafority, 
then  the  other  side  would  have  to  attack  their  (the 
petitioners')  votes. 

Blackbusx,  J. — This  is  the  first  case  of  the  kind 
that  has  been  tried.  I  do  not  see  any  objection  to 
that  course.    Do  you,  Mr.  Edwards  ? 

Edwardt :  I  don't  see  any  objection  to  it. 

Blackburn,  J. — ^The  effect  would  be,  when  you 
brought  it  in  such  a  position  that  Mr.  Cobbett  beats 
Mr.  Piatt,  you  will  leave  Mr.  Spinks  to  beat 
Mr.  Hibbert.  That  would  be  as  convenient  a  course 
as  any.  I  take  it  for  granted,  there  bc'ing  so  many 
votes  challenged  on  each  side,  that  you  will  pro- 
bably agree  upon  this  course. 

RodiceU  said  that  all  that  could  possibly  be  done 
to  reduce  the  number  of  cases  lo  be  discussed  would 
be  done.    The  allegations  in  the  petition  had  been 
reduced  to  the  different  heads  of  objection  now 
comprised  in  what  he  would  call  the  bill  of  particu- 
lars. That  bill  had  been  prepared  by  the  petitioners, 
at  all  events,  in  strict  conformity  with  the  7th  rule 
which  their  Lordships  had  settled  with  reference  to 
the  infonnation,  he  presumed,   which  each  party 
was  to  give  to  their  opponents.     Ti.at  rule  was 
founded  on  the  &6th  section  of  the  11  &  12  Vict. 
c  98  ;  and  perhaps  it  might  be  worth  while,  as  some 
discussion  might  take  place  on  that  subject  here- 
after, that  he  should  call  attention  to  the  particular 
words  of  the  statute :— That  the  parties  complaining 
of  or  defending  elections,  or  returning  complaints 
of  any  election  petition,  shall,  except  in  the  cases 
herein  before  provided  for,  by  themselves  or  their 
agent,  deliver  in  to  the  clerk,  at  his  office,  a  list  of 
Totss  intended  to  be  objected  to,  giving  in  the  said 
lists  the  several  heads  of  the  objection,  distinguish- 
ing the  same  against  the  names  of  the  voter.    And 
the  said  derk  shall  keep  the  list  so  delivered  to  him 
in  his  office  open  to  the  inspection  of  all  parties. 
Now,  it  had    been  the   usage    in    Parliamentary 
committees  that    these   lists    should    be    strictly 
adhered    to,    and     that    parties    should    not    be 
allowed    to    travel    out    of    the    petition.       By 
the    7th    rule    it    was    provided    that    when   the 
petitioner  claim<H)  the  seat,  alleging  that  he  had 
the    majority    of    lawful  votes,   th«*  |iartieft  c<»ni- 
plaining  of  or  defending  the  election  return,  should, 
six  days  before  the  day  appointed,  deliver  to  the 
master  a  list  of  votes  intended  to  be  objected  to, 
and  no  evideuce  should  be  good  against  the  validity 


or  invalidity,  nor  upon  any  head  of  objection  not 
specified  in  the  list,  except  by  leave  of  the  court 
or  judge,  as  might  be  ordered.  He  invited  his 
Lordship's  attention  to  the  rule,  and  also  to  the 
statute,  because  at  some  period  or  another  of  the 
inquiry  he  should  have  to  take  his  Lordship's 
opinion  as  to  the  right  of  iiis  friends  to  go  into 
votes  which  came  under  very  ambiguous  headings. 
He  mentioned  this  with  the  view  of  saving  his 
Lordship  the  trouble  of  having  the  statute  brought 
before  him  again  when  the  objection  arose ;  and  he 
wished  to  intimate  to  his  friends  on  the  otlier  side 
most  candidly,  with  regard  to  the  several  heads  of 
objection  relied  upon  by  them,  that  there  wers 
several  objections  which  he  would  take  to  the 
headings,  and  the  validity  of  their  going  into  the 
votes  under  them. 

Edwardt. — 1  may  state  also,  that  there  are  several 
objections  which  I  shall  take  to  their  form. 

Blackbubn,  J. — I  shall  not  at  present  entertain 
any  objection  to  any  special  heading.  The  sub* 
stance  of  justice,  which  I  have  always  kept  in  view 
in  these  cases,  is  that  the  matter  shall  not  be 
affected  by  any  slips  of  form. 

RodwtU  said  there  were    several   points   which 
would  arise  in  the  course  of  the  investigation,  and 
he  thought  there  were  one  or  two  leading  points  of 
law  connected  with  that  matter  to  which  he  would 
invite  attention.    He  referred  to  what  had  caused 
the  greatest  struggles  in   committees   in    former 
times,  namely,  what   was    called    "opening    the 
register."      Of    course  they    would    have    to    be 
guided   by  his  Lordship  as  to  the  legal  effect  of 
expressions  which  admitted,  he  believed,  of   con- 
siderable doubt,  and  that  would  determine  a  good 
deal  the  course  which  he  and  his  friends  on  the 
other  side  would  pursue  in  conducting  these  cases. 
Under  the  6  Vict.  c.   18,  there  was  a  considerable 
difference  of    opinion  in  practice    amongst    com- 
mittees with  regard  to  opening  the  register.    The 
greatest  leading  lights  A  the  day  had  argued  that 
point  before  the  committees  with  different  results, 
but  they  had  in  the  main  the  decision  given  to  the 
effect  that  no  questions  could  be  gone  into  which 
might  have  been  raised  before  a  revising  barrister, 
and  on  which  that  revising  barrister  had  not  given 
a  reverse  opinion.    After  some  further  remarks  on 
this  point,  the  learned  counsel  said  if  the  register 
was  to  be  conclusive  for  practical  purposes,  then  it 
was  actually  the  polling  book.    But  it  was  not  so, 
for  a  man  might   be  on  the  register,  and  yet  not 
be  entitled  to  vote.    For  instance,  an  infant  or  a 
custom-house  officer  might  be  on  the  register,  and 
the  fact  of  the  revising  barrister  having  placed  a 
man  on  the  register  did  not,  consequently,  prevent 
his  vote  from  being  cancelled  if  grounds  sufficient 
to  warrant  its  cancelment  were  discovered  subse- 
quent to  the  revision.    It  was  the  same  if  a  person 
was  receiving  parochial  relief  after  the  81st  July  ; 
he  was  then  entitled  to  be  on  the  register,  though  he 
was  disqualified  for  voting.  The  same  with  a  briber ; 
although  his  name  was  on  the  register  his  vote  was 
not  valid,  and  it  was  this  class  of  voters  that  the 
petitioners  asked  his  Lordship  to  strike  off —both  in 
the  case  of  the  briber  and  the  bribed— and  those 
who  had  voted  when  under  age,  and  thereby  reduce 
the  majority  of  Messrs.  Hibbert  and  Piatt  to  a 
minority. 

Blackburn,  J. — After  a  name  is  placed  on  the 
register  by  the  barrister,  any  objection  should  be  in 
the  Mha|»o  of  an  appeal,  for  the  re^^isler  wiw  intended 
to  be  conclusive.  1  shall  consider  this,  however,  if 
it  is  likely  to  turn  the  election,  according  as  the 
facts  are  brought  out  in  evidunce^aa  «.  v^\xv\.  vk^  Xs^ 
tefaetved,  this  Wm%  XJttfc  ^tX  xIvbbr  >iBfc  o^w.VJwwsL'^ak 
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K«r.   br.ujht  if  \a  an  i:i<iii:rT.    Mv  pivMnt  im-  l 

Kiiir  '■!  th.e  T  •;,:r  w»«  ■!!*,■■■  litvl — hr'  not  wiai  of 
bam^tirr  itiiLI  ^^>  be  br.'U^b:  iKt-.n  mi  ii  tlu 

/.'...V-.'  ir.t'tr.atr'l  •.hil  he  UQ^r^l  th^  iuae  of 
thi-  t':r.i:i:.}  cniifh:  'iTpe:.!  upun  ;b<  rlev  Lii  Lipl- 
•hip  t->.k  ol  thii  nutur. 

BLACKBCBy.  J,— If  it  w«j  fimplv  %  qoi-ttiin  of 
whether  a  nrtaia  iiDnii«r  ■  I  p«r,p|e  wtic  of  'ail  ue 
tiT  r.'il  at  the  tim^  •>(  :htt  c-licci'  -n.  ibri-  beina  on  Ihr 
rEeiftt-r.  chcrv  t./uI'I  i«  [:i>  Jiffit-uliy  in  the  nuiicr. 
(or  the  faclf  conid  eaiLlj  tt-  ascertained. 

/i  'Jsrr'i  viHE  OD  t.)  uj  that  N^th  himielf  asil  his 
learr.cil  friirriii  oa  Ibe  i>ihir  tilt  ha.1  tiperiencal 
the  cn«M«t  diffiouiCT  in  hvxng  unable  to  awertaiQ 
the  h-i-iui  ofttT'tn-h  uf  KTiiiDE  liVTiiEcri  in  the 
t«.-tainin)C  or  exp  -n^inti  of  naniti  frum  [he  register. 
The  i/fficial)  haring  the  cnitodr  of  the  reiitiag 
hamftera'  li«ti  woai-l  Qijt  aliuw  them  lo  iaipect  the 
bo(>k%  atid  tbercfote  tfarv-  vcre  ijuite  in  the  dark  oa 
th(r  uuttvr.  Id  ciuntie*  the  thing  It  clear  ^aoa^h. 
Thtf  cleric  of  the  p^ace  haa  the  l>l*  of  nviiinn  bar- 
rifteff  bv  tptvial  Act  of  ParlUmvot,  but  in  bo- 
r0U)[bf.  curiuui  en'.<ufb.  there  ii  no  tuch  legal 
enai^lmvnt.  anj  the  litt  ii  gJTcU  to  the  ictuming 
ofGAf  the  mavur. 

BLACKBirui,  J.— Th^n  ift  rlir/i  there  i*  ao  diffi- 
cuitv  iti  rtur  waj.  for  I  (up[i^  the  book*  are  io  the 
b>«n  I'leik'*  r)lfic«*.  Theiv  can  be  HO  doabi  tbe 
revitiili.'  barrialer*'  litl*  •>Ud[h(  to  be  Ju»[Kcl«il  br 
buth  *ii)r> :  and  I  haie  □»  il'iult  (biMC  vho  hare 
thecu>t.-lv  ..r  thet»..ki  will  all-'  ihviii  t»  ili  »o. 
The  N»k>  on  be  brought  here  aiiJ  iii*|i>-cteil.  ur. 
BXhf^vill  no  il'.uut  bo  tolerably  T'llumiiiou*.  it 
tuiifht  bv  m<ire  CunTvnient  to  exuoiiuc  (hvni  eUe- 

Tlie  revUinp  barrifier*'  book*  vere  then  pfo- 
duo't.  and   (he  fi»leni  nf   the  bairittera   in   ex- 

£an(>inK  and  rtlaiaing  rote*  wa«  explained  to  hit 
,«r<l«1ii|>. 

IMt/ll  then  Mked  tbe  intorference  of  the  c-iarl 
in  aui'ther  mailer  -with  re^tard  to  the  liil  of  thi.>»e 
who  hiid  been  ivniTing  parochial  relief.  In  this 
qneftiuii  both  aide*  had  bn-ii  put  iu  ininieUK'  ilidi- 
rniiy.  becauw  thi>  rvlieTin)!  officer*,  it  thu^e  hiving 
the  'iruftmly  »f  the  buuk*.  had  n<it  thuuiihi  tbini- 
•elvtv  at  lilierty  to  give  iiifonuation  ur  pr»Ju<.v  the 
bM>ki>.  Tbe  *imple»t  war  they  could  hure  taken, 
■lid  it  niu>t  (.-vHiie  to  iia»)  *uoner  or  Uler,  would 
hnvp  been  to  hare  alluved  I  hem  to  afcerlajn 
whether  .lohti  Smith  or  anyone  die  had  rccviTcd 
pari»,'liial  rclii'f  Riiice  theSlfl  July.  A*  thi*  could 
only  be  afcertained  frotu  the  boukV.  they  cuuM  nut 
p-l  at  it. 

Bt.ju'Kni'Bx.  J.  thought  the  qnolion  «at  vliellier 
the  pnnK-liiiil  olfli-er  waf  the  right  perwn  tn  bring 
hi*  iHKik*  or  III  inre  or)  eiidenei'  vheiher  di-aiiil-*  i 
had  nivived  relief.  There  could  be  no  dmibt  b^^ih 
I«rlie»  iiU):hl  Id  hare  be«li  allowed  to  k«  thi>  book*. 

R. 
iriiil 
(ifflcer*. 

lli.Ai'KMi'iiii,  J- considered  that  if  the  book*  had 
iHvn  iittowcil  to  be  examined  by  both  parliet  it 
would  liare  ■implifleil  matter*  Tery  much,  a*  it 
would  |in>Tcnt  Ibem  having  to  go  into  the  detail*  of 
tlH>  I'HW*  In  t-oufl.  One  perioii  on  each  aide  had 
U'ttcr  ln»l»vt   the  book*,  (o  a*  to  pivvenl  any  un- 


R:tir:J  raameil  aai  laid  %aMt  tat  vooi-I  ^-m 
to  [h«  (ariooa  hfiili  which  itkej  hai  KaStfl  ia 
particnlan.  wi:h  referencic  to  tlO'iMn  wlktt 
•oaght  It)  *uike  uB.  Firal.  chiEfT  waa  u^  char 
pen-.'UativD ;  and  uf  thi*  llwiv  vac  two  daa 
the  dm  waa  a  caae  in  which  one  pcma  had  ' 
f 'ir  atHjther.  and  ■ecoii'llr  w  bioe  ibeiv  wai  no 
in  exi<ui>«,  wher*  be  had  liicil  or  kft  ilicci<a 
and  abere  tome  other  puma  *"— ~^*  hi*  aaok 
<o'.«l.  Of  cuune  this  would  b»  cotiiclj'  a  qn* 
(■f  fKL  ao-l  they  thould  all  <  tiifaiM  I  nl  n 
who.  on  going  io  cUiiD  ibeir  vote*.  foBDd 
*ofDeludy  elK  haiJ  rotel  io  tbeir  Dame, 
oonld  ctrtainly  ba  excnwd  in  •ome  caata 
in  a  populati-jD  like  ihia  there  ac^neii  to  he 
name*  extivmely  comnoo  oo  tlks  reyiater. 
therefore,  ibey  mi^l  charitahlr  inppnar  in  i 
ca*e*  penuu*  were  mitled.  aad  I 
c<immitted  what  waa  a  miadefDeaoonr  u  i 
to  be  by  defign.  Bat  in  two  or  dim 
parl'e*  woalJ  be  proved  to  have  coaunittfd 
act  knowing  at   ilw  time  ibnt  tbey  had  do 


light 


they  had  auumed.  Each  of  those  caiiMVM«on- 
plete  in  iueif.  and  theicfote  ttaej  cooU  ikM  get  u; 
decLiion  in  any  can  which  wuiud  decide  the  i**at 
of  tbe  whole.  Hi*  Lordahip  woolil  bara  u  dtcidc 
upon  the  fauta,  and  he  would  itot  go  into  the  detiik 
of  theae  caae*.  [Blaculkx.  J. — It  will  be  qailt 
aanewaury  ;  the  STideuce  will  explain  itaelf.]  Tbt 
teiviid  char](e  waa  reganling  Don-re*id«nia  witUl 
*rTi;a  mile*  Bfia-  the  3I*(  July.  Thia  cooni  io- 
TolTed  tbe  quMlJoo  of  what  waa  a  rBaideoCBi  aal 
the  legal  interpietalioo  set  down  ■•*  thai  no- 
denee  waa  lioaw  a*  mled  in  tbe  caae  of  Wtillim  i. 
T'/.-'imu.  In  one  caw  they  *bould  object  to  the  TiXtr 
a*  being  a  uuii-ie»ideiiL  be  tiviog  urer  aeieD  mi'* 
oiitsidi'  the  boundary  of  the  borough.  lie  re*i>lnl 
:.'.'if(.  orer  reren  miles  uuuide  tbe  buundjur  accixJ- 
in^  Iu  the  iiieu^ufemeul  of  tbe  aurreyur.  and  the 
..    ^[qy^  g  margin  of  JOfL,  au  that  thi*  caM 


wuuld    be    a    ' 


fB 


~1i  WM  Uivn  arntiiRvd  thtl  one  of  the  barriilers 
1  iw4  fklv  aluHiUl  emiiiini-  »he  relUt  book*  and 
ianhM't  iv||l*ler  in  an  Kntc-rwxn. 


— I  *liould  deal  aith  that  aj  a  matter  of  fatL' 
Tile  count  of  "  oecupaucy  ~  would  bv  prBCticali' 
withdrawn.  Theu  a*  to  lectiun  4.  il  wai  a  mi 
iailiurluni  beail.  because  iu  it  uucnireil  that  wdij 
whi-'h  Mvnwd  to  puide  eveijbody,  tianwly.  -at' 
ruptty."  and  tlietr  Ciue  waa  that  aome  p«r*oa  n 
belialf  of  the  luter.  diher  dirvctl;  or  inilirrctli. 
I«id  the  rate*  for  certain  voter*  fur  tbe  purpufe  of 
t-nabliug  them  to  become  eligible  to  vole  in  ibt 
election.  The  Act  *uted  that  11  any  peraon  ihijl 
I'iiher  directly  or  indirectly  corruptly  pay  any  rate* 
iin  bi'haU  of  any  rak-payer  for  the  purpoac  A 
enabling  him  to  be  put  on  tbe  regiaier  lor  tht 
burough.  and  thereby  influence  hia  vote  oo  any 
fntnre  election :  ur  if  any  candidate  ahsU  dinviij 
uT  indirectly  pay  any  ral«  on  bebalf  of  any  voter 
(or  the  purpoae  of  indueing  hiin  to  vot^  or  to 
refrain  frum  voting,  he  *hall  be  nailtj  of  briberv, 
jind  Kuy  penon  on  who«e  behalf  and  with  whuM 
privily  any  aui^h  payment  a*  in  tbe  (cctiitf 
1*  jneiitioued  i*  made  *hall  alao  be  guiliy  «f 
bribery,  and  *baU  he  puoiihable  accurdingty 
riii*  clause  iv(:ulated  tbe  aeGtion*  rvlating  to 
ibe  briber  or  the  bribee.  or  the  payer  and  the  pay(* 
The  main  fact*  in  thi*  particular  caae  were  that 
several  perwn*  who  were  very  greatly  intemUd 
on  the  behalf  of  MeMn.  [Ubb^t  aiHl  Plait- 
in  (net  were  auEive  partiaan* — went  to  aerenJ  mca 
in  their  employ  meni,  and  gave  tbem  moiiey  Air  the 
purpuce  i>r  laying  their  rate*  in  order  that  thy 
might  vole.  The  queation  woDid  be,  of  coon* 
fur  hi*  Lordthip  to  dclennine  how  far  tbi*  coadocl 
k.iiuld  be  brought  within  the  meaning  of  "Gompllf ■' 
Siiiiie  of  ttiuae  to  whom  raonej  waa  h>  paiil  wen 
I  who  would  rather,  in  aome  liutueea,  act 
L^«MAe&t.\iiiV—«bu  would  have  bMo  gbdof  tbf 
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opportunity  of  not  paying  tbeir  rates,  to  be  spared 
the  trouble  and  anxieiy  of  voting ;  but  to  many  of 
these  people  money  was  sent  through  ipost  curious 
Eoarces  -  in  some  instances  through  unseen  hands — 
and  the  name  of  a  woman  was  menlionud — and 
the  question  for  his  liordship  to  consider  was, 
whether  be  could  infer  corruption  or  not  from  the 
act.  In  one  particular  class  of  cases,  there  (!ould 
be  no  doubt  about  the  corruption  ;  for  it  appeared 
that  upon  the  20th  July  a  person  named  Partington, 
a  Tery  active  partisan,  and  a  clerk  in  the  service  at 
Measn.  Piatt's  works,  gave  several  voters  money 
for  the  express  purpose  of  paying  their  rates.  It 
did  not  appear  that  the  voters  ask^  him  for  money, 
but  that  he  suggested  to  them,  or  other  persons 
Eoggested  for  him,  that  the  men  should  borrow 
money,  which  was  done,  no  doubt,  in  a  business-like 
way,  for  money  was  advanced  to  them  on  that 
morning  for  the  purpose  of  paying  their  rates,  and 
the  money  was  to  be  repaid  by  U,  instalments 
deducted  from  their  wages.  He  ventured  to  think 
that  the  corrupt  character  of  this  transaction 
would  be  ascertained  by  the  statements  which 
the  parties  would  make  with  regard  to  the  object 
of  their  having  this  money.  If  he  could  show  that 
they  did  not  borrow  it  at  their  own  suggestion,  but 
that  the  loan  was  forced  upon  them,  and  that  tbey 
would  not  have  paid  their  rates  had  it  not  been  for 
the  loan,  then  taking  into  consideration  the  position 
held  by  Mr.  Partington  and  others— that  they  were 
active  partisans  of  Messrs.  Hibbert  and  Piatt— he 
thought  the  inference  to  be  drawn  was  that  the 
money  was  paid  indirectly  for  the  purpose  of  paying 
the  rates,  and  thereby  influencing  the  election.  'The 
•ection  be  bad  alluded  to  applied  both  to  the  person 
who  received  the  bribe  and  the  briber,  and  if  he 
could  show  that  the  men  to  whom  the  money  was 
given  had  not  repaid  it,  he  apprehended  that  the 
votes  were  bad  votes  according  to  the  statute— that 
they  had  been  guilty  of  bribing  and  of  receiving 
bribes.  The  sixth  heading  was  votes  objected  to  on 
the  ground  that  be  had  before  or  during  the  election 
accepted  a  direct  or  value  consideration  for  voting. 
llieae  were  simple  cases  of  bribery,  and  they  took 
dilTerent  forms.  One  was  a  case  in  which  he  would 
show  that  there  were  several  voters  at  Macclesfield, 
and  that  their  expenses  were  paid  by  the  railway, 
and  they  also  had  5«.  for  loss  of  time  in  coming  to 
Tote.  He  presumed  if  he  proved  that,  and  that  they 
would  not  have  given  their  votes  had  it  not  been 
for  the  payment  of  that  6s.,  that  was  in 
point  of  fact  nothing  but  bribery,  and  that 
the  votes  would  have  to  be  struck  oflf.  There 
were  one  or  two  isolated  cases,  the  particulars 
of  which  would  be  heard  when  the  evidence  was 
given.  The  seventh  was  a  very  large  class  of 
objections,  on  the  ground  of  persons  being  dis- 
qoalifled  to  vote  by  reason  of  their  having  received 
parochial  relief  or  other  alms  since  the  81st  July 
1867,  or  previous  to  the  election.  When  he  first 
read  this  he  thought  it  was  1868,  hut  it  appeared 
that  it  referred  to  perwns  who  received  relief  since 
July  1867,  up  to  the  time  of  the  election.  It 
appeared  by  the  iOth  section  of  the  Representation 
Act,  it  was  provided  that  the  overseers  ought  to 
prepare  a  list  of  persons  who  had  received  parochial 
relief.  By  the  86th  Will.  4,  c.  45,  persons  were  dis- 
qualified who  had  received  parochial  relief,  and  the 
overseers  ought  to  prepare  a  list  of  such  persons 
who  liad  received  relief  within  twelve  months  next 
wevious  to  the  12th  July  previous  to  the  election. 
Tbefe  did  not  appear  to  have  been  any  list  made 
ont.  [Blaokbitiin,  J.  said  the  overseers  ought  to 
mention  the  names  of  those  who  received  relief,  but 
it  was  not  required  they  should  make  any  separate 
list.  Probably  it  would  be  worthy  the  attention  of 
the  legislature  that  such  should  be  the  case,  but  it 
was  not  so  now.]    That  only  accounted  for  those 


who  had  received  relief  from  81st  July  18G7.     He 
wished  to  know  how   far  he  should  be  permitted 
to  go   into  the    cases    previously   to    July   1868. 
[Blackburn,  J. — That  very   much   depends  upon 
whether  you    have  raised    the     question    before 
the  revising  barrister.]      He  thought  there  would 
be    some    cases    where     objections    were    taken 
which  his  liOrdship   would     go    into.     He   pre- 
sumed he    would    not    go    into    those   cases   to 
which    it    could    be    shown     the    revising    bar- 
rister's attention  had  been  particularly  called.     He 
then  proceeded  to  refer  to  various  cases  in  which 
relief  was  alleged  to  have  been  given  to  a  member 
of  a  family,  and  that  was  held  to  be  a  receipt  of 
parochial  relief  so  as  to  invalidate  a  vote.    With  re- 
gard to  the  8th  heading,  he  had  already  said  that  all 
that  was  necessary  was  with  regard  to  the  construc- 
tion of  the  98  th  section  of  6  Vict.  c.  18,  with  reference 
to  persons  incapacitated  from  want  of  age,  his  argu- 
ment being  that  he  had  a  right  to  strike  these  o£P, 
because  they  were  incapacitate  by  statute.  The  ninth 
objection  was  the  list  of  those  who  were  treated. 
These  were  simple  cases  which  would  be  dealt  with 
when  they  arrived  at  the  evidence.    Then  the  tenth 
objection  was  to  persons  objected  to  on  the  ground 
that  they  were  struck  off  by  the  revising  barrister, 
and  consequently   the  names  ought  not   to  have 
been  on  the  list  at  the  time  of  the  election.    That 
was  a  very  peculiar  form  of  objection.   With  regard 
to  that  the  plea  of   the  petitioners  was  that  the 
printed  copy  of  the  register,  which  was  the  guide 
to  the  poll-clerk  and  the  returning  officer,  was  not 
a  correct  copy  of  the  lists  as  left  by  the  revising 
barrister.    That  was  a  matter  of  fact,  which  would 
be  determined  by  an  inspection  of  the  lists  they  were 
going  to  revise.  Supposing  those  names  appeared  on 
the  list  in  spite  of  being  struck  off  by  the  revising 
barrister,  and  ;he  persons  gave  their  votes  to  the 
respondents,  he  submitted  it  was  within  his  Lord- 
ship's power  to  amend  the  matter.    I^Blackburn,  J. 
said  it  would  require  a  careful  looking  at  the  words 
of  the  statute  to  show  how  such  a  case  should  be 
dealt  with  ;  he  would  not  like  to  decide  it  ofif-liai:d.] 
He  did  not  &sk  his  Lordship  to  do  so.    There  was  a 
fault  in  the  law,  and  he  thought  it  was  a  matter 
which  Parliament    should    take    into    their    own 
bauds.     [Blackburn,  J.  remarked  that  perhaps 
the   Legislature   had  regarded   such   mistakes   as 
so    improbable    that    they    ne?er    contemplated 
the   question  would  be   raised.]    The  next  poiut 
referred    to    several   voters   objected  to  in  Sept. 
1868,    whose    names    had    been    retained    on    the 
register  by  the  express  decision  of  the  revising 
barrister.    That,  he  believed,  was  a  very  proper  and 
correct  heading.    The  case  of  each  voter  was  put 
against  his  name,  and  in  preparing  that  head  they 
believed  they  had  complied  with  the  Act  of  Parlia- 
ment.   He  would  now  refer  to  a  head  of  objection 
by  his  learned  friends,  and  if    he   could  get  an 
expression  of  opinion  regarding  it,  it  would  be  very 
important  for  the  sake  oi   all  parties.    It  was  a 
matter  which  had  already  been  the  subject  of  an 
application  to  his  Lordship.    In  conformity  with  the 
7th  rule  prepared  by  the  judges,  and  also  with  the 
Act  of    Parliament,  clause  17  of  the  respondents 
was,  he  submitted,  so  vague  and  bad  that  no  evi- 
dence ought  to  be  allowed  to  be  given  of  any  votes 
included  under  that  heading,  which  comprised  names 
said  to  be  improperly  retained  on  the  list  of  voters 
by  the   revising  barrister.     There  were   eighteen 
names  about  which  there  was  no  iuformation  g^ven 
to  the  petitioners.    There  was  no  head  of  objection. 
The  head  merely  stated  that  each  of  the  voters  was 
objected  to  as  not  entitled  to  have  his  name  retained 
on  the  list,  the  revising  barrister  having  improperly 
retained  his  name.    He  submitted  that  this  was  a 
depart  ure  from  the  Vituix  wvd  %"^\t\\.  ^\  >ic»fe  fe»^^>.  ^ 
.  ParUamen^aMa\viXi»'l>i[i\>ai'fe^^^^^^<^«^\^^'«^ 
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The  question  was,  whether  thej  would  have  to  deal 
with  this  numerous  li^t,  without  having  the  slightest 
information  as  to  the  ground  of  ohjection. 

Blackburn,  J. — There  should  have  been  more 
information  given. 

Edwards  thought  thej  would  find  that  with  the 
exception  of  one  or  two  in  classes  17  and  18  all  the 
names  were  under  one  or  other  of  the  classes 
specified. 

Blackburn,  J.  said  it  would  be  competent  to 
him  to  deal  with  objections  that  had  been  actually 
taken  and  overruled  before  the  revising  barrister. 
Probably  there  might  have  been  previous  matters, 
but  he  thought  it  would  be  giving  a  great  deal  too 
much  latitude  to  allow  any  other  objections  to  be 
raised  without  a  distinct  notice  of  objection.  He 
was  inclined  to  think  the  respondents  had  made  the 
matter  too  vague  to  be  of  much  use  at  the  present 
time. 

Bodwtll  next  referred  to  class  16  of  the  respon- 
dents, relating  to  persons  retained  on  the  list  of 
voters  by  the  revising  barrister,  although  it  was 
stated  that  they  had  not  paid  an  equal  amount  in 
the  pound  on  account  of  poor-rate  in  respect  of 
their  premises  before  20th  July.  These,  however, 
were  cases  in  which  it  did  not  appear  there  had 
been  objection  raised  before  the  revising  barrister, 
and  their  claims  had  been  allowed.  This  was  a 
case  which  ought  to  have  been  raised  before  the 
revising  barrister. 

Edwards  said  he  would  not  deal  with  any  case 
unless  he  could  show  that  the  attention  of  the 
revising  barrister  was  called  to  it,  and  a  decision 
given  upon  it. 

BodwelL — With  regard  to  any  voters  who  didn't 
pay  their  rates  previous  to  July,  we,  in  preparing 
our  lists,  never  thought  of  putting  them  in  at  ail, 
for  the  Acts  of  Parliament  are  so  clear  on  the  point. 

Blackburn,  J. — My  impression  is  that  they 
could  not  make  any  objection  to  that  without  the 
knowledge  of  the  revising  barrister. 

Rodwtll.  —  Class  11  are  the  persons  who  were 
bribed.  Class  12  is  the  list  of  voters  who  will  be 
objected  to,  because  on  the  17th  Nov.  they  did  not 
occupy  the  premises,  and  I  wish  to  ask  your  Lord- 
ship how  you  will  deal  with  this  as  the  facts  arise. 
It  appears  that  the  agent  and  the  overseer  had  an 
understanding,  so  that  A.  and  B.  have  both  stood 
for  the  same  house.  How  can  that  for  a  moment 
represent  two  persons?  [Blackburn,  J. — This 
seems  to  me  to  be  a  sort  of  thing  that  ouf;ht  to  have 
been  objected  to  before  the  revising  barrister.]  The 
case  has  probably  arisen  in  the  hurry  of  registration, 
and  is  probably  one  which  Parliament  has  not  pro- 
vided for.  [Blackburn,  J.— I  can  do  nothing  in 
it  now,  the  objection  ought  to  have  been  raised 
before  the  revising  barrister,  but  it  could  not  affect 
the  seat.  Were  I  to  touch  upon  it  at  all  it  would 
only  be  with  a  view  to  future  legislation.]  Class 
13  is  five  aliens.  [Blackburn,  J. — I  suppose  it  will 
be  very  much  the  same  point  as  the  infants.]  Tes, 
my  Lord.  We  come  now  to  the  tendered  votes, 
class  14,  and  the  Act  of  Parliament  on  that  point  is 
quite  clear.  [Blackburn,  J.— Might  it  not  bo 
added  and  properly  recorded,  if  correct,  in  the 
scrutiny  ?]  What  we  want  is  your  Lordship  to 
add  those  which  were  not  added  up  at  the  poll. 
rBLACKRURN,  J. —  If  thoy  are  t«  bp  takon  up  simply 
because  they  are  t«nden><K  it  will  evoiituaily  n»mo 
to  the  same  result,  supp>sing  the  vote  to  be  good.] 
There  are  cases  in  which  the  voters  were  not  added 
up  mt  »ll,  and  I  tupposo  we  shall  be  eulUVA  U)  «A(V 


17  is  one  in  which  persona  made  use  of  threats  bj 
or  through  some  other  persona,  mnd  behaved  in  a 
manner  to  intimidate  vjters.  Nofw  it  ia  for  your 
Lordship  to  decide  whether  the  party  ia  liable  to 
lose  his  vote.  The  question  is  whether  the  principle 
will  apply  to  persona  who  are  guilty  of  nndae  in- 
fluence ;  at  present  no  case  has  arisen.  [Black- 
burn, J. — ^The  statute  says  that  both  are  mis- 
demeanors, and  both  ought  to  be  struck  off.] 


OwBK*8  Cabs. 


now.      [BI.ACKBUBN,  J.— CeilaiuVy.^    C;\s»&  \  X«2^«o^ 


In  the  third  week  in  Juhf  a  voter^  eniithd  in  reaaeei  oft 
honse  under  the  vahu  of  10/.,  removed  mure  tnan  «mi 
mUet  from  the  hortmgh.     T%e  eheikm  took  phot  n 

November: 

Held,  that  residence  within  the  Nmite  wp  to  the  timt  ef 
the  election  is  aeossaory,  ami  tkerefore  thai  the  vek 
was  bad. 

The  vote  of  William  Owen  was  objected  to  by  the 
petitioners.  William  Owen  said  he  Toted  at  thi 
last  election  for  Hibbert  and  Piatt.  He  fonneriy 
lived  in  Oldham,  and  removed  in  the  third  week  a 
July  to  Halifax. 

Blackburn,  J.— Of  course  HalifaT  is  seven  nuhs 
from  Oldham. 

Edwards  said  this  raised  a  very  important  ques- 
tion, and  proceeded  to  interrogate  the  witness,  who 
stated  that  he  was  placed  on  the  list  for  the  firrt 
time  at  this  election,  his  house  being  under  the 
value  of  lOL  The  simple  question  was  whetbci; 
under  this  franchise,  residence  after  the  time  of 
registration  was  at  all  necessary.  He  submitted 
that  under  the  new  qualification,  if  a  persuo  wsi 
properly  upon  the  register,  he  was  entitled  to  vjte 
at  the  next  election,  whether  or  not  he  waa  residing 
in  the  town,  or  within  seven  miles,  at  the  time  of 
the  election. 

This  point  was  argued  at  great  length  by  EdwarA 
HerscheU,  and  BodwelL 

Blackburn,  J.  held  that  reaidence  up  to  the  time 
of  the  election  was  necessary,  and  decided  that  tU 
vote  was  bad. 


Schofisld's  Cask. 
Voting  at  wrong  booth, 

A  voter  tendered  his  vote  at  the  wrong  booths  amd  it  wet 

recorded  bjf  the  poll  clerk  : 

Held,  that  the  vote  must  be  refected,  but  that  if  tl 
affected  the  ultimate  result  the  point  weouid  be  reeerrti 
for  the  Court  of  Common  Pleas, 

James  Schofield  was  called  upon  by  the  iv- 
spondents,  and  stated  that  he  waa  a  master 
plumber,  and  lived  at  19,  Mount  Pleasant-street 
He  voted  at  the  last  election  for  Hibbert  and  Piatt; 
he  tendered  his  vote,  and  was  told  that  sonwoae 
else  had  voted  for  James  Schofield. 

RodweU  here  called  upon  another  party  of  thi 
same  name  as  the  last  witness,  Janes  Sehoflrfi 
and  intimated  that  the  last  witness  voted  at  the 
wrong  polling  booth,  and  this  witness  oeighl  ts 
have  voted  at  another  booth. 

The  second  James  Schofield  was  then  fraTn"**^ 
by  Boilwrll,  and  gave  his  addrees  as  Na  7,  Ka  S 
Court,  8ide-(»*th*  MtMir.  Ho  voteil  at  the  boolh  is 
Greenacres-lane.  He  was  registered  as  a  voter,  bat 
did  not  know  the  number  dP  the  booth  wbeiv  hr 
^«)\Ad.    He  produced  his  card,  and  his  Toie 
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Bi«AOKBUBM,  J. — If  you  look  on  the  register,  jou 
will  aee  at  which  booth  this  man  ought  to  have 
Toted.  It  is  a  merely  technical  thing,  and  has 
nothing  to  do  with  the  validity  of  the  vote. 

Id  reply  to  Bodwell,  the  witness  stated  that  the 
name  had  been  changed,  and  the  place  used  to  be 
called  Pleasant-street.  In  reply  to  Edwardt,  wit- 
ness said  he  lived  at  No.  7. 

The  Taxing  Master  (Mr.  Reed),  here  referred  to 
the  poll  book  for  the  ward,  at  the  suggestion  of 
Mdwards^  and  stated  that  there  were  only  two 
James  Schoflelds  on  the  register,  and  neither  of 
them  resided  in  that  ward. 

Blackbubn,  J. — ^Then  it  appears  that  both  the 
James  Schoflelds  were  entitled  to  vote,  so  that  it  is 
Tery  clear  that  Hibbert  and  Flatt  are  entitled  to 
the  one  on  their  side. 

RodweQ  referred  to  the  decision  in  the  Cambridge 
cose,  Wolf erstan  &  Dew,  which  decided  that  a  vote 
was  not  invalid  by  being  recorded  at  the  wrong 
booth. 

HerickdL — At  the  top  of  p.  29  it  begins  to  speak 
about  boroughs,  and  states  that  no  person  shall  be 
allowed  to  vote  except  at  the  booth  appointed  for 
the  particular  district  at  which  he  lives. 

Blaokbitbh,  J.— I  hardly  think  Mr.  Rodwell 
this  comes  under  the  Candmdge  case.  It  simply 
comes  to  this :  the  poll  clerk  should  have  refused 
the  vote^  and  the  voter  have  gone  to  the  proper 
booth.  It  is  not  at  all  an  intentional  mistake,  as  it 
waa  the  fault  of  the  voter  as  well  as  of  the  poll 
clerk. 

HodwelL — ^The  prohibition  is  a  'prohibition  to  say 
Co  the  clerk  you  shall  not  do  such  and  such  things, 
but  it  does  not,  in  my  opinion,  extend  to  the  voter. 

Blackburn,  J. — My  impression  is  that  the  vote 
will  have  to  be  rejected,  but,  should  the  one  vote 
turn  the  scale  I  will  then  reserve  the  decision  in 
that  case  for  the  Court  of  O)mmon  Pleas. 


Baxter's  Cass. 

Residemx — Occasional  slteping  placa. 

It  is  for  the  juc^e  to  sau  whether  the  evidence  shows  a 
certain  place  to  be  the  home  of  a  voter. 

During  twelve  months  B,  slqpt  sixteen  or  seventeen  times 
ai  a  pubUc-house  in  the  borough  of  0.,  and  at  two 
other  places  on  other  occasions. 

Vote  hdd  badf  a  man*s  home  being  where  he  sleeps 
habituaUg, 

The  vote  of  John  Baxter,  of  the  Highland  Whisky 
Still  public-house,  Market-place,  was  objected  to  on 
the  ground  of  non-residence. 

James  Taft  said :  I  am  an  occasional  waiter  at 
the  Highland  Whiskr  Still  public-house,  Market 
place.  John  Baxter,  landlord,  does  not  sleep  there, 
except  occasionally.  Two  waiters,  the  landlord's 
mother  and  his  sister,  sleep  there. 

John  Baxter,  examined  by  Leresche^  said :  I  voted 
at  the  last  election  for  Hibbert  and  Piatt.  I  live  at 
Oldham  and  at  Stretford.  My  Oldham  residence  is 
at  the  Highland  StUl.  I  do  not  carry  on  any 
business  in  Stretford.  I  went  to  Stretford  about 
six  months  ago,  previous  to  which  I  had  lived  about 
twelve  months  each  at  Timporley  and  Bowden.  At 
the  Highland  Still  there  are  three  men  and  two 
female  servants,  who  sleep  in  the  house.  There  are 
three  bedrooms :  one  is  a  single  bedded  room,  the 
other  a  double  bedded  room,  and  the  third  is  un- 
oocaiaedy  and  is  coovurted  into  a  aittiog-nwm. 


The  ground  floor  is  occupied  by  a  vault,  taproom, 
and  newsroom,  and  on  the  second  floor  is  the  con- 
cert-room. The  women  sleep  in  a  single-bedded 
room  and  the  men  in  the  double-bedded  room.  I 
sleep  there  occasionally,  and  have  to  share  a  1)ed 
with  my  brother,  who  resides  there.  By  Edwards : 
During  the  past  twelve  months  I  have  slept  at  the 
house  about  sixteen  or  seventeen  times.  The  bed 
is  there  purposely  for  me  if  I  like  to  occupy  it. 
I  am  a  single  man,  and  have  neither  wife  nor  family. 
By  Bodwell. — I  consider  Oldham  my  home.  ^Blaok- 
BURN,  J. — Is  not  that  what  I  must  decide?]  I 
wanted  to  have  his  opinion  on  the  matter. 

Blackburn,  J. — The  last  decision  in  the  Court 
of  Queen's  Bench  on  this  subject  was  a  very  similar 
one  to  this,  and  we  decided  that  we  must  consider 
the  residence  to  be  where  the  voter  sleeps  habi- 
tually.   I  must  therefore  strike  this  vote  off. 


Tatlor's  Casb. 
Identity — Amendment. 

The  fact  of  a  certain  name  being  on  the  register  is  not 
conclusive  evidence  of  the  identity  of  the  voter. 

The  court  will  amend  the  Ksts  ^  transferring  a  case 
from  one  class  to  another^  and  adjourn  it  for  the  pur^ 
pose'.ofinquiry. 

One  James  Taylor  was  called.  He  said  he  did 
not  live  in  Garlick-buildings.  He  went  to  his  house 
at  Cowhill  about  nine  months  ago,  and  never  paid 
any  rates  for  Cowhill.  He  had  always  lived  at 
Cowhill,  but  was  in  lodgings  previously.  He  voted 
at  last  election  for  Cobbett  and  Spinks. 

Another  James  Taylor  was  called,  and  stated  that 
he  had  a  house  at  Garlick-buildings  and  Denton- 
lane ;  and  he  voted  for  Cobbett  and  Spinks. 

Blackburn,  J.  proposed  to  amend  the  matter  by 
putting  the  vote  out  of  the  present  list. 

RodwelL—BMl  it  is  clear  that  the  older  man  was 
described  as  Taylor  of  « Cowhill  and  Cowhill." 
[Blackburn,  J. — Yes,  but  he  never  was  rated  at 
all,  and  never  was  the  person  to  be  put  on  the  over- 
seers' list.  There  may  be  some  explanation  of  that 
afterwards.  The  man  was  merely  a  lodger,  and  has 
paid  no  rates.  It  appears  to  be  a  case  that  should 
never  be  in  the  overseer's  book  at  all.]  However 
the  name  may  have  got  on  to  the  register,  it  is  a 
fact  it  is  there,  and  the  fact  of  its  being  there  is 
conclusive.  [Blackburn,  J.— Not  conclusive  that 
I  am  satisfied  it  is  the  man.  Notice  should  have 
been  given  in  which  class  it  was  placed.  We  ought 
to  make  inquiry.  As  it  at  present  stands  it  has 
been  put  into  the  wrong  class.  If  you  require  time 
to  inquire  into  it,  I  may  amend  it  by  putting  it  into 
another  class.  If  the  facts  remain  unchanged,  it 
will  be  placed  in  class  No.  1,  and  time  must  be 
given  till  the  day  after  to-morrow  to  make  inquiry .] 

The  case  was  thus  adjourned. 


Pbarcb's  Casb. 

Parochial  relief. 

Relief  given  on  the  19fA  of  the  month  does  not  vitiate  a 

ifote  given  on  the  17  ih, 

George  Pearce  was  called,  and  said :  I  am  the 
relieving  officer  of  Lees.  I  do  not  know  William 
Shawcross,  of  Andrew-street,  Loes.  I  know  a  man 
who  goes  by  the  name  of  William  Shaughnessy,  of 
Andrew  street.  Lees.  Shaughnessy,  from  my 
books,  had  a  parochial  medical  order  on  the 
1 9th  Nov.  ISfirt  That  vt %a  va^  ^%?j%  %iMBt  ^is»  '^rr.- 
Uun. 
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Blackburn,  J. — The  vote  which  wati  given  on 
the  17th  Nov.  would  not  be  vitiated  by  relief 
received  on  the  19th.    The  vote  ia  good. 

Kirk's  Cabb. 


The  word  "child**  does  not  inciude  "grcmdchild:" 
Held  there/ore  that  teUef  given  to  a  grandchild  does 
not  vitiate  the  vote. 

In  the  case  of  Samuel  Kirk,  Mr.  Evans,  the 
relieving  officer,  in  reply  to  Lerexche,  stated  that  on 
the  23rd  Oct.  1868,  he  gave  relief  to  a  boy  named 
Samuel  Kirk.  He  was  the  grandchild  of  the  voter, 
and  lived  in  the  same  house  with  him.  The  child's 
father  had  absconded,  and  gone  to  America,  and  the 
grandfather  kept  the  child. 

Blackburn,  J. — ^I  have  forgotten  whether  the 
definition  of  ''child"  in  the  poor-law  includes 
grandchild. 

Counsel  informed  his  Lordship  that  there  was 
no  interpretation  clause  for  the  word  *' child,** 
and  he  consequently  held  that  in  the  absence  of 
such  an  interpretation  child  would  not  include 
grandchild. 

The  vote  was  therefore  held  good. 

John  Smtph's  Casb. 

Loan    btf    relieving    officer, 

A  relieving  officer  gave  S.  a  coffin  and  some  dues^  on  the 
understanding  that  he  should  be  repaid : 

Vote  held  good,  but  point  reserved  for  the  Court  of 
Common  Pleas, 

In  the  case  of  John  Smith,  6,  St.  Peter-street,  lir. 
Hey^ood,  relieving  officer,  stated  that  on  the 
9th  Nov.  he  had  given  Smith  a  coffin  and  some  dues, 
nnder  promise  that  the  amount  should  be  paid  back 
at  Ss.  per  week,  and  he  was  informed  that  the 
money  was  paid  back. 

Edwards  contended  that  this  was  not  relief  in  the 
ordinary  acceptation,  and  that  it  was  merely  a  loan. 

Blackburn,  J.  said  he  was  rather  inclined  to 
regard  it  as  a  loan,  and  held  the  vote  to  be  good, 
but  he  would  allow  it  to  be  reserved  for  the  Court 
of  Common  Pleas. 

M*DowELL*s  Case. 

Relief—  Father  and  son. 

Relief  given  to  a  father  does  not  vitiate  the  vote  of  the 
sonj  though  the  son  is  responsible  for  his  maintenance, 

Thomas  Heywood  said.—  I  am  the  relieving  officer 
for  the  St.  Mary's  Ward  district,  Oldham.  1  do  not 
know  Michael  McDowell,  but  I  know  No.  4,  Wsil- 
work-street.  I  know  a  Patrick  M*Dowell  living 
there;  and  he  had  a  medical  order  on  the  17th  Oct. 
last.  No  one  ebe  lives  in  this  house  that  I  know  of 
except  Patrick  McDowell's  family,  though,  for  aught 
I  know,  Michael  McDowell  may  live  there. 

Michael  M'Dowell  said. — I  am  a  spindle  turner, 
and  live  at  No.  4,  Wallwork-street.  Patrick 
McDowell,  deceased,  was  my  father,  and  lived  at 
No.  4,  Wallwork-street  in  October  last.  He  died 
about  six  or  seven  months  ago.  I  supported  my 
father,  and  the  parish  doctor  came  to  see  him  in 
October  last. 

Blackburn,  J. — The  relief  to  the  father  does  not 
vitiate  the  vote  of  the  son,  though  the  son  is  respon- 
rible  for  his  maintenance. 

Dunkbrlby's  Case. 

In  this  case,  similar  to  the  above, 

Leregcke  Mid. — ^I  contend  that  \f  rvtWel  \%  ^^«cl 
to  MOfx  of  the  family  it  will  vitiate  the  vov&. 


Blackburn,  J.— If  relief  is  given  to  the  voter^i 
family — himself,  his  wife,  or  cshUdreo — it  ceruinlj 
will,  but  if  given  to  a  father  or  mother  it  will  noc. 
In  this  case  relief  was  given  to  the  father  only,  md 
the  vote  is  therefore  good. 

In  the  next  case  his  Lordship  added. — ^It  may  be 
well  to  know  that  where  relief  has  been  given  to 
ancestors,  as  1  may  term  it,  it  does  not  affect  tk 
vote;  but  where  the  wife  or  the  children  havf 
received  relief  it  will  vitiate  the  vote. 


Where  rdie/  is  given  between  the  date  of  the  rmaoi 
and  the  election  it  vitiates  the  vote. 

Herschelly  in  the  coarse  of  the  above  erases  rsind 
a  point  of  law  upon  which  considerable  diacoisiaB 
took  place,  submitting  that  the  reoeipi  of  parochial 
relief  between  the  revision  of  the  liat  of  voters  and 
the  election  did  not  nullify  the  vote. 

Rodwell  submitted  that  the  reoeipt  of  paroduil 
relief  between  the  revision  and  the  eleetioo  did 
vitiate  the  vote. 

Blackbubn,  J.  said,  that  he  had  almost  takes 
for  granted  that  parochial  lelief  recseived  after  tht 
3 1  St  July  annulled  the  vote,  thou^  he  had  not 
investigated  the  matter.  To  hia  mind,  Partiamea- 
tary  committees  had  already  settled  the  pmat  ia 
their  decisions,  but  if  the  respondents  woold  pro- 
duce him  any  decision  since  the  Reform  Act  vn 
passed  and  up  to  the  present  timc^  which  wuaU 
bear  out  their  argument  that  the  reoeipt  of  psro* 
chial  relief  after  the  8lst  July  and  before  the  she 
Uon  would  not  annul  the  validity  of  the  vote,  tte 
he  would  reserve  the  question  for  the  decisiaD  sf 
the  Court  of  Common  Pleas.  But  in  the  absenee  of 
any  such  cases,  and  having  cases  in  which  the 
receipt  of  such  relief  had  been  held  to  vitiate  tbr 
vote,  he  should  hold  to  these  decisions  and  rule  thsl 
the  votes  of  such  parties  were  bad.  If  he  were  tomk 
to  the  contrary  he  should  think  himaplf  wrung  if 
he  were  to  unsettle  the  matter. 

Whittlb*8  Casb. 

A  voter  at  first  phimped^  but  b^ore   leaving  tie  bo<^ 
added  a  vote  for  a  second  candidate  : 

Held,  that  the  question  whether  he  had  completed  rtnio' 
ing  his  vote  before  he  mads  the  addition  was  oae  tf 
fact  for  the  decision  of  the  judge. 

James  Taylor  was  called  by  the  respondents,  u 
the  deputy  returning  officer  at  No.  2  booth,  in  tke 
district  at  which  Whittle  voted.  He  nid :  Wkci 
Whittle  came  op,  I  asked  for  whom  he  voted.  Bit 
called  out  the  name  Spinks.  I  entered  the  dsbk 
Spinks  ;  and  after  that  some  one  called  ont,  **Aafi 
who  else  ?  **  and  he  said  **  Cobbeti.**  The  psf? 
acting  at  the  booth  for  Hibbert  and  Piatt  ohjedBd 
to  my  altering  the  vote.  I  called  Mr.  Blackbam. 
the  returning  officer,  and  he  said  I  moat  not  altrrit 
I  don't  know  who  it  was  that  called  out  **  who  dser 
Higgin. — You  say  the  returning  officer  told  yoa  out 
to  put  down  Cobbett.  Were  you  going  to  pat  il 
down  had  it  not  been  for  that  direction  ?  WitacBL 
— No ;  I  did  not  think  about  patting  it  down.  Ik 
returning  officer  was  about  the  place^  and  tk 
voter  had  not  turned  to  go  away.  I  do  not  kaov 
whether  the  returning  officer  was  ont  of  hearing  or 
not.  I  do  not  think  he  was  att«iding  to  what  vn 
going  on. 

Edwards  said  be  thought  he  ooald  not  ater  ikt 
evidence  as  given  by  the  poU-derk,  and  he  woald 
leave  the  matter  with  his  I«ordahip. 


\     Blackbubn,  J. — ^It  is  a  qoettioii  of  fact  ^ 
\\k<^  ^sAJi  coi&.\^s^«^.>Kuimai|^  hia  Tote»  ^"H  tbs  qaM- 
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tioQ  is  whether  it  was  an  imperfect  giving  of  the 
▼ote.  Upon  the  evidence  as  it  stands  I  do  not  see 
why  I  should  not  add  the  vote. 

E*iwarUs  said  the  onus  clearly  lay  with  the  peti- 
tioners to  prove  that  the  vote  was  properly  tendered, 
when  it  appeared  otherwise  hy  the  poll- book. 
Besides,  there  was  the  suggestion  made  to  the  voter 
when  recording  his  vote. 

Blackburn,  J.  decided  that  the  vote  should  be 
oimnted  for  Mr.  Cobbett. 


Gaht8Idb*s  Cabb. 


Karbnapfuck*s  Casb. 

TktfetnaU  suffrage — Procedurt. 

Infants  and  aliens,  being  men  subject  to  legal  incapacity, 
cannot  be  struck  off  on  a  scrutiny,  the  objection  not 
being  taken  at  the  registration. 

Bmt  a  woman,  not  being  a  mem,  was  struck  off,  the  point, 
if  promngof  importance,  to  be  reserved. 

The  respondents  took  up  tbe  cases  in  class  6, 
which  related  to  aliens,  and  his  Lordship  remarked 
that,  as  there  were  six  on  each  side,  it  seemed  very 
unnecessary  to  decide  the  point. 

RoiiwelL — I  may  remind  you  of  the  curious  case 
on  tbe  list ;  that  is  the  case  of  a  female  voter. 

Blackburn,  J.  said  this  was  not  quite  the  same 
thing,  as  the  lady  had  never  any  legal  capacity  to 
▼ote,  as  she  never  was  a  man.  After  som^  conver- 
sation his  Lordship  said :  I  will  do  this.  I  hold  that 
infants  and  aliens  being  men  subject  to  legal  inca- 

Keity  cannot  now  be  struck  off,  the  objection  not 
ing  taken  at  the  registration ;  but  the  woman  not 
being  a  man  at  all  is  in  a  different  pr)sition,  and  I 
strike  the  name  off,  but  if  it  turns  out  to  be  of  im- 
portance it  will  be  a  case  for  the  Common  Pleas.  In 
the  meantime  Karenappuck  will  be  struck  off. 

BiiLL8*6  Casb. 

Misdeacription, 

If  B.,  who  is  entitled  to  vote,  chooses  Jromjancg  or  even 
from  a  bad  motive  to  be  called  Z.,  thai  fact  does  not 
vitiate  his  vote. 

The  petitioners  proceeded  with  the  vote  of  William 
MUls. 

Thomas  Lees,  examined  by  Higgin,  said :  I  live 
at  Bank  Mill,  and  am  a  farmer.  I  have  lived  there 
nearly  fourteen  years.  I  remember  a  perssin  named 
Mills  coming  to  reside  a  tew  doors  from  me  two 
jears  ago.  That  man  was  always  known  as  Mills 
until  shortly  before  the  election,  when  some  inquiries 
were  made,  and  it  turned  out  that  the  right  name  of 
this  Mills  was  William  Bradshaw. 

Blackburn,  J.— If  the  person  on  the  register  was 
called  by  a  wrong  name  it  does  not  vitiate  the  vote. 
It  certainly  creates  a  little  difficulty  in  the  identity, 
bat  it  does  not  annul  the  vote  if  he  was  the  man 
who  was  intended  to  be  described. 

Tbe  assistant-overseer,  Mr.  Chadderton,  was  called, 
and  he  stated  that  in  the  rate  books  for  1867  and 
1868  Bradshaw  appeared  under  the  name  of  Biills, 
but  in  the  1869  book  be  appeared  under  his  own 
name. 

Blackburn,  J. — If  Bradshaw,  from  fancy  or  even 
from  a  had  motive,  chose  to  be  called  Mills,  and  if 
ho  was  tbe  occupier  of  the  premises,  and  the  person 
intondeil  to  be  described,  the  rote  is  not  yidated. 

//^ytJL^That  is  so. 

Blackburn,  J. — ^Then  the  vote  is  not  bad. 


Break  of  residence. 

On  Aug.  12,  a  voter  parted  with  his  house,  and  went  to 
America,  leaving  his  wife  and  famiig  in  lodgings. 
After  an  absence  of  seven  weeks,  before  the  election, 
he  returned. 

Vote  held  good. 

James  Gartside,  in  answer  to  Rodwell,  said : — I 
voted  at  the  election  for  Hibbert  and  Piatt.  I 
left  Oldham  for  America  on  the  1 2th  Aug.,  and 
parted  with  my  house  in  Jackson-street.  I  left  my 
wife  and  family  in  lodgings.  I  returned,  after  an 
absence  of  seven  weeks,  to  Oldham.  I  went  to 
America  to  better  myself,  but  I  soon  found  out  my 
mistake. 

By  Edwards :  I  was  living  in  Oldham  at  the  time 
of  the  election,  in  Glodwick. 

Blackbobn,  J.  did  not  consider  there  was  any 
break  in  the  residence,  as  the  man*s  family  had  been 
left,  and  held  that  the  vote  was  good. 


MiTCHBLL*8  Casb. 

Putting  bribers  in  the  list — Practice. 

Before  Parliamentaru  committees,  if  a  person  was 
proved  to  have  bribed,  it  was  not  necessary  to  insert 
his  name  in  the  list : 

Held,  that  this  practice  could  not  be  followed,  unless 
time  were  given  to  the  other  side  to  make  inquiry. 

Bodweli,  referring  to  the  alleged  bribery  of  Wm. 
Mitchell  by  John  Andrew  (the  case  being  heard  a 
short  time  previously),  was  again  brought  under 
the  notice  of  the  judge.  The  object  of  the  peti- 
tioners was  to  add  Andrew's  name  to  their  case  in 
order  that  they  might  get  his  vote  struck  from  the 
respondent's  list,  on  the  ground  that  he  bribed  a 
voter.  In  intimating  that  Andrew's  name  was  not 
in  the  list,  he  observed  that  the  practice  before  the 
Parliamentary  committees,  when  a  person  was 
proved  to  have  bribed  another,  did  not  render  it 
necessary  to  put  the  name  in  the  list.  [Black- 
burn, J. — I  know  what  the  practice  was  before.  It 
was  enacted  by  express  statute.  But  it  becomes  a 
question  whether  this  is  a  sufficient  notice  to 
have  an  inquiry.]  Then  I  must  ask  to  have  it  put 
in  the  list. 

Blackburn,  J.— That  would  depend  upon  whether 
the  other  side  had  time  to  make  the  inquiry  into  it. 

Ottwbll'8  Casb. 

Paying  railway  fares, 

A  votes^e  fare  from  Macclesfield  to  Oldham  was  paid 
for  him,  and  he  received  the  amount  of  the  return  Janre  : 

Held  not  to  be  bribery,  cdthough  it  was  an  illegal  pay- 
ment. 

Isaac  Ottwell  was  next  called.  He  said  he  came 
over  from  Bilacclesfleld  to  Oldham  on  the  day  of 
election  with  Benjamin  Gallimore  and  others.  He 
had  some  refreshments,  which  were  paid  for  by 
Purdy.  Furdy  paid  his  fare  to  Oldham,  and  gave 
him  6s.  6dl  to  pay  his  fare  back  again. 

Blackburn,  J.  (to  respondents'  counsel.)— What 
do  yon  say  to  this  case  ? 

HerecheU  submitted  that  it  was  not  bribery. 
Granting  a  railway  ticket  was  given  him  from 
BCacdesleld  to  Oldham,  it  would  be  nothing  more 
than  paying  money,  in  fact,  for  convejring  a  voter 
to  the  polL  It  was  an  illegal  payment,  no  doabt» 
under  the  teotiou  of  the  new  Act. 
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Radcliffe's  Case. 

Bomidary — Seven  mila — SteaiuTeTnail — Oma  of  proof. 

It  af^nartd  that  tht  near  uxJi  itf  a  nottr'i  hoiue  kkii 
Jifletn/ett  wilAin  lie  boundary,  whitit  thtfarthtr  mall 
was  thirty  or  forty  fat  outside.     The  voter  .aid  he 

Tloa  it  KOt  potnble  that  at  une  timt  ht  slept  out  of 
the  boundary,  and  at  anothrr  within. 
Volt  held  good,  subject  to  being  re-opened     The  onus  in 


w  that  the  I) 
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John  Radcliffe  wm  called  bj  the  petitionee.  He 
•t«l«d  that  at  tha  last  elecdoa  he  voted  for  Hibbert 
•nd  Flatt.  He  resided  at  Moorfleld,  WbithiDgton, 
ftbout  Bercn  milei  from  Oldham,  ii, — You  have 
not  meMured  the  diatance  to  the  place  Toanelf? 
^.— No,  I  have  not. 

BLACKSnoK,  3. — I  luppoae  there  is  no  diipnte  aa 
to  the  place,  and  that  it  IJ  a  matter  for  the  produc- 
tion of  the  Urdoance  map,  and  measuring  with  the 

John  Wild,  surveyor,  was  called.  He  said  he 
knew  the  reiidence  of  the  gentleman  who  had  just 
left  the  box.  He  hod  been  there,  and  he  alio  knew 
the  boundary  of  the  borough  of  Oldhaoi.  He  had 
got  an  Ordnance  map  on  the  l-inch  scftle,  aod  another 
on  the  G-inch  scale.  He  had  measured  according  to 
the  proTiaiona  of  the  Act  of  Parliament  the  distanue 
from  the  boundary  of  Oldham  to  Mr,  RsdcliSe's  house, 
and  he  found  the  house  was  beyond  the  seven  miles' 
boundary.  Edwards:  How  far?.  Witness:  It  is 
•even  miles  and  a  few  feet,  sir. — Bi.acxbdb)(,  J. : 
Tell  us  how  many  feet.  Witness :  Five  and  twenty. 
— Blackbubh,  J.:  You  measured  it  accurately? 
Witneta :  As  accurately  as  I  could  do.— Blackbdbv, 
'  :  To  what  part  of  Mr.  Bodctiffe's  house  did  you 


re?     \NTlnoi 


:  The  c 
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a  very  large  house,  is  it  nut?  Witness:  Yes, 
Tery. — Blackbdhh,  J. :  What  do  vou  mean  by  the 
oeotre  of  the  bouac?  Witness:  The  centre  of  the 
area  of  the  house. — Blackbubh,  J. :  Do  you  mean 
tliat  you  measured  to  the  centre  of  the  house  in  the 
same  senie  as  if  you  were  measuring  the  centre  of 
tills  hall,  you  would  measure  the  centre  of  the 
mom?  Witness:  Yes. — Edmardt:  How  did  you 
measure?  Witneas:  To  the  outside  of  the  house? 
— Blackbobn,  J. :  What  da  you  mean  by  the  out- 
side of  the  house?  Which  outeldc  did  you  take? 
Witness :  We  took  first  the  outside  that  ia  nearest 
Oldham,  and  then  the  outside  farthest  from  it. — 
Blackburn,  J, :  How  far  ia  the  noareat  one  to  here  ? 
Witness  :  It  ia  about  fifteen  feet  within  the  boun- 
dary.—Blaosbukh,  J. ;  It  Is  very  close  indeed.  Do 
jou  Bay  fifteen  feet  inside  the  seven  miles  ?  Wit- 
Det«:  Yes,  sir. — Blackbuui,  J.:  And  the  outside 
wall  I  presume  from  that  is  about  thirty  or  forty 
feet  over.     Witoesa :  Yes,  sir. 

BodwtS. — Beally  this  is  a  neat  question. 

Blackbcrm,  J. —  Has  anything  like  this  ever 
arisen  before? 

Bodadi  said  that  In  appeal  cases  he  believed  there 
had  been  as  near  case*  ai  to  where  an  apprentice 
might  have  slept.  Of  course  tlic  line  must  oe  drawn 
•omewhcre. 

Black  BURN.  J.— There 
drawn  somewhere.  Of  co 
bouse  it  appear*  if  he  ia  i 
the  boundary,  and  if  In  : 
Pusiibly  something  may  tu 
Ur.  Radcliffe  sicepa. 

Mr.  BadcUffe  was  recalled,  and  the  judge  asked : 
In  which  part  of  the  booM  do  you  ilee^f  ^Vtuwa.- 


no  doubt  it 

must   be 

s  in  Uie 

is  withiu 
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I  fancy,  however,  I  do  sot 


About  the  cen' 
always  Bleep  ii 

fiorfiw//.— The  partition  wall 
measured  in  a  settlement  case. 

Edwards.^The  presumpUiM  U  always  in  tavoit 
of  the  franchise. 

Blackbubn,  J. — My  present  impreaalon  isrslbar 
that  the  onus  rests  on  ^e  petitioners  to  show  thu 
he  lives  more  than  seven  miles  distant.  1  remembit 
A  case  in  some  very  old  books  about  an  apprentice. 
Where  he  slept  the  head  was  in  the  district  sad  Uw 
feet  were  ont  of  it,  bat  it  waa  bald  that  the  mu 
ilept  where  his  bead  wa*. 

AxJioelL— That  is  an  old  Mttlement  cue. 

BuoKBtniif,  J.-  I  do  not  think  the  petltJnDm 
have  satisfied  the  onus  that  reata  m  them. 

HodmlL  —  I  shoulil  take  the  precedeit  of  lis 
apprentice,  and  It  seems  hia  bead  ia  ont  of  (bt 
district. 

BLAoiBnaM,  J.— ITo ;  his  head,  it  appeara,  is  jart 
in  the  centre. 

iii>(Ai>e£— Very  well,  I  will  leave  it  aa 

Blaokbdhh,  J. — If  it  becomea  ic*lly  maleriil  it 


0>AVDBn>OB'a  Cass. 
i^ymsat  of  rata — **  Intbaa  to  vote  " — ' 
Pt^y  tht  rates  q/|  a  veto-  in  onto-  thai  kt  wtf  It 
rtgitlered  is  not  in&ery,  naJsai  dbiw  eemptti  M  la 
infiaetiee  tht  voter. 
When,  thxrtfon,  S.,  a  porluoa,  paid  (ta  FOtsi  s^  C, 
who  icat  of  his  own  politics,  to  enaUe  him  le  bt  pbrJ 
OB  the  rtgiiler,  and  both  G.  and  S.  tutrn  ptr/a^ 
irell  thai  the  /wqnwiit  wtu  made  icilA  a  vi*w  to  A 

Beld,  that  this  was  not  mtim  tht  ttiOale,  aad  tk  «■ 
of  G.wathdd  good. 

Semble,  the  Legi^aturt  rogarded  Its  pafwtatt  e/'  >iria 
ai  in  the  sane  category  with  tnattag,  asid  iMSb  il 
illegat  where  it  mas  done  for  tit  purpose  of  aojanf 

The  toord  "  cormpllg  "  mu  uSHf  in  (As  stofata  to  np0 

whetlter  a  thing  it  done  icilA  tit   intaitiam  aaJ  eijit 

the  Legi  lature  forbids. 

The  case  of  William  Grandridge  was  aDcd  kf 
the  petitionem.  Id  examination  by  JjaemkL,  kt 
aaid  lie  was  a  dogger  and  shoeoaaker,  and  voted  is 
the  last  election  in  Clarksfleld  Ward  for  HiblNrt 
md  PlatL  He  knew  Michael  Smith.  Id  Joly  k 
•aw  Michael  Smith,  who  then  aaked  hitn  if  be  hat 
paid  his  rates.  He  ti^  Smith  he  otmid  not,  as  k 
was  too  poor.  A  week  or  two  aftowatda  he  c*m 
uid  asked  him  if  he  was  prepared  to  pU'  hii 
rates.  He  said  he  waa  not.  SmiUi  gave  Ina  ai 
money,  but  asked  for  his  rate-paper,  and  he  gave  it 
It  was  afterward  retnrued  receipted.  He  ■(*■ 
asked  me  for  the  amount  back  again,  aod  I  doa^ 
understand  that  I  owe  him  the  rata. 

Michael  Bmitb,  in  reply  to  Edmardt;  I  aai  t 
carder.  I  know  WilliaiD  OrandrldB^  and  bat) 
known  him  for  dghteen  tsr  tw«nty  yean.  I  aai  t 
neighboDT  and  a  friend  of  hia.  In  Joly,  or  IfaiR- 
obouts,  he  told  me  he  was  ont  of  work,  and  that  k> 
was  not  able  to  work.  I  asked  him  if  be  coaU  M 
bis  rates ;  be  said  he  waa  too  pocr.  Aa  a  bM 
two  or  three  days  after,  in  July,  I  vent  te  Ua  ari 
asked  him  for  his  rate-p^er,  I  took  Ui  fM^ 
paper  and  got  it  pidd.  I  tent  anoihar  paMf,  ai  I 
VoM^oAvikAit  cooTeniant  tv  loi^Tadf.   Itf 
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it  u  ft  friMd  and  naigbboar.  Nothing  wu  Mid  U 
tbe  time  I  offered  to  pay  hi<  rate,  about  his  Toting  or 
MfrainiDfc  from  TOtieg  at  tlw  next  election.  That 
«w  in  jaly  long  before  the  general  election  in 
NoTember.  Nothing  waa  laid  directly  or  indirectly 
about  hli  voting  for  Uibbert  ami  I'latt.  He  oaa  a 
Liberal,  and  there  were  nu  caodidales  in  the  flcid 
when  I  paid  tbe  rate. 

Blickbubn,  J.— I  think  thii  ia  all  the  evidence, 
■Jid  it  teema  to  make  the  fact  abundantly  clear. 
What  do  you  lay  to  the  Uw,  Mr.  Edwarda  7 

Edwardt  aud  the  40th  aection  made  the  corrupt 
payment  of  ratei  bribery,  both  by  tbe  peraon  paying 
»iid  the  penon  receiving.  Thia  wa«  an  application 
to  atrihe  off  the  peraon  receivlog  money.  The 
peraon  on  whose  behalf  the  payment  waa  made 
would  bo  guilt;  of  bribery,  and  thia  meant  a  pay- 
ment corruptly  mode  on  behalf  of  him  for  the  pur- 
pose of  Indnclng  bim  to  vote.  The  payment  must 
Da  either  for  tb?  purpose  of  indncing  the  voter  to 
Tote,  or  to  refrain  from  voting,  at  tbe  election. 
[Bi.AcsBnmi(,  J.— The  queation  ia  whether  in  the 
preaent  coae  there  was  a  payment  of  money  in  order 
to  induce  to  vote,  and  whether  thli  payment  was 
wiMt  was  meant  by  the  statute.  If  you  can  explain 
anything  that  the  Legielaturo  could  have  contem- 
plated except  inch  a  caae  as  the  present,  then  I 
might  be  able  to  follow  the  argumenL]  It  muat  be 
done  tor  the  porpoae  of  inducing  persona  to  vote,  and 
not  merely  for  tbe  purpose  of  seeing  that  all  who  were 
pledged  frienda  of  the  party  wereon  the  register.  Take 
tbe  strongest  case ;  when  the  authoriaed  agent  of  a 
particalar  party  should  before  the  day  of  the  regia- 
traUon  go  round  to  the  supporters  of  a  particular 
canJidate,  and  should  pay  their  rates  for  them,  the 
Iisgislature  did  not  even  intend  to  make  that  a 
eoirnpt  payment.  fBLACKBDUi,  J. — Then  comes 
tbe  question  what  was  it  that  the  Legialatiire  did 
Intend  when  they  passed  sect.  497  They  meant 
•ometbing;  what  do  you  say  they  meant  ?!  They 
meant  to  strike  at  the  payment  of  money  given  for 
the  purpose  of  inducing  voter*  to  vote.  [Black- 
BUBM,  J. — That  waa  unneceasary;  the  eommon  law 
did  that  as  bribery. J  Why  did  the  Legislature  use 
the  word  "tMrrupt,  and  also  "  for  the  pnrpose  of 
Inducing"  Co  vote?  [Blackbobh,  J,— I  take  it 
the  word  "  corruptly  "  is  used  simply  to  mean  with 
the  Intention  of  doing  what  the  Legialature  forbids. 
Tbe  question  turns  on  what  is  "  inducing."}  Can 
It  be  said  when  a  neighbour,  in  order  that  hia  friend 
riioald  not  lose  his  vote,  goes  and  pays  his  rates  for 
htm,  that  he  doea  It  for  the  purpose  of  inducing 
bim  tovoter  [Blackbdui,  J.— The  intention  of 
Michael  Hmltb  could  not  be  doubted,  because 
h»  paid  the  rate,  not  for  the  purpose  of  enabling 
Ua  friend  to  be  on  the  register  to  vote  as 
ka  plMsed,  but  because  he  knew  Orandridge 
would  vote  for  Hibbert  and  Piatt.}  What  i*  the 
lUe  of  the  word  "  inducing,"  then  ?  [Blacbedrs, 
J. — The  question  is,  does  that  mean  inducing?     1 

Siite  go  with  you  to  this  extent:  If  a  good  ton  gave 
s  father  money  for  rate*,  that  his  father  might  be 
Fegistered,  leaviafc  bia  father  to  vote  as  he  pleased, 
that  may  be  another  thing ;  but  if  a  person  pays 
tbe  rate  In  order  that  another  person  may  be  put  on 
tbe  register,  is  not  that  payment  for  the  purpose  of 


I  wish  to  call  your  attention  to  the  fact  yon  have  to 
■rpte,  and  not  to  dwell  npon  other  case*.]  Tliat 
waa  f'lr  the  pnrpose  of  trying  to  aacertun  what  the 
Legislature  really  meanL  Was  it  the  intention  of 
tbe  Legialatnra  lo  subject  a  peraon  to  the  peoattlea 
of  bribery  because,  to  oblige  a  particnlar  ouidldate 
— ^Tco  an  actlTB  partlaan  of  Hut  candidate—be 
paid  the  rate  far  Urn  f  He  dioaglit  tfie  Jodge  must 
tnrt  it  M  if  be  wen  trying  «  ahMfu  of  Wter,  ud 


the  question  waa,  was  Smith  guilty  or  not  of 
bnliory  ? 

IlfTickttt  aaid  when  one  looked  ut  the  word* 
'■induce  to  vote  or  to  refrain  from  voting,"  it  would 
aponi  the  intention  of  the  Legialature  waa  to  make 
that  corrupt  bribery  only  which  was  corruptly  done 
for  the  pun)oae  of  producing  a  certain  effect  on  the 
mind  of  the  peraon  for  whom  it  waa  done,  not 
muroly  enabling  him  to  vote.  The  word  "  induce," 
muBt  have  reference  to  the  mind  of  the  peraon  whose 
rato  was  paid.  In  order  to  moke  that  out,  there 
mii-t  have  been  an  act  corruptly  done  according  to 
till'  intention  of  the  person  who  did  it,  for  the  pur- 
posi'  of  producing  a  certain  effect  upon  the  mind  and 
conduct  of  the  voter.  [Bliokbosn,  J.~TheLegi*- 
luijre  moat  be  supposed  to  have  something  in  view 
ihnt  would  not  have  been  bribery.]  If  a  man  was 
liktlj  lo  vote  on  tbe  other  slde^  or  wa*  doubtful — a 
waverer— and  might  vote  one  way  or  the  other,  and 
if  another  man  thought  that  if  he  paid  his  rates  it 
wuiild  have  the  effect  of  turning  the  waverer  and 
ainVe  him  vole  on  the  one  side,  that  would  be  a  caae 
in  which  it  was  corruptly  done  for  the  purpose  of 
indudng  to  vote.  [Blacxborh,  J.,  said  that  would 
liavu  been  bribery  at  common  law.] 

JlodtotU  contended  that  the  respondents'  counsel 
took  a  very  contracted  view  of  the  statute,  and  that 
the  present  case  was  of  the  veiy  description 
intended  by  tbe  Legislature.  [Blaokboem,  J.— 
Tbure  can  be  no  doubt  the  payment  was  made  tor  the 
pnrjiMe  of  enabling  lo  vote,  but  did  it  amount  to 
'  ciirruptly  t"  Tbe  whole  expectation  was  that  the 
VDtf  would  be  given  for  a  particular  party.]  They 
rnnat  judge  the  corruption  from  the  act  which  toot 
pbioc,  because  here  it  was  perfectly  clear  from  the 
I'viileuce  of  the  witness  that  the  only  object  he  had 
wna  to  enable  Orandridge  to  be  on  the  register. 
Waa  it  not  clear  that  the  witness  would  bare 
an  liifloence  over  the  voter  in  canvasiini;,  and  could 
anybody  doubt  that  the  object  in  getting  him  on 
the  register  was  that  he  might  be  enabled  to  vote 
fur  Hibbert  and  PUtt  7 

Lfifcht  also  made  some  remarks  on  the  point, 
dire<;tiug  particular  attention  to  the  fact  that  a  man 
in  ilie  position  of  Michael  Smith  was  not  likely  lo 
part  with  so  large  a  sum  as  4s.  in  tbe  way  staled 
from  pure  benevolence,  and  also  reminded  the  judge 
of  the  fact  that  the  payment  was  made  just  in 
time  to  place  tbe  voter  on  the  register. 

Bi^AOKBOBV,  J. — I  do  not  consider  the  case 
brought  within  the  49th  eection  of  80  &  SI  Tict., 
wliich  declares  that  persons  doing  certain  things 
.'hull  be  guilty  of  britiery,  and  puniehable  accora- 
inciy.  Briben'  wu  punishable  with  imprisonment, 
lis  a  crime,  and  in  order  to  bring  the  matter  within 
crimmal  law  it  waa  generally  required  to  be  ahown 
timt  the  intention  of  ^e  Legialature  was  eipresaed 
with  tolerable  cleamesa.  The  queation  is,  whether 
[ho  payment  was  made  under  such  circumstances  as 
P)  mike  tbe  payer  and  payee  guilty  of  the  crime  of 
bribery,  and  I  must  rule  exactly  as  I  should  do  if 
tiuch  a  caae  waa  left  with  a  jury  for  trial  as  a  misde- 
meanor against  the  parties  concerned.  I  have  no 
liilltcuUy  in  coming  to  a  conclusion  a*  to  tho 
object  of  the  man  Smith  in  paying  the  rate.  No 
<!oubt  both  Smith  and  Orandridge  perfectly  well 
knew  that  the  rate  was  paid  in  order  that  Grand 
ridfie  might  be  registered,  and  Smith  clearly 
I'XIiected  that  thereby  a  vote  would  be  added  Ui  his 
own  party.  The  candidates  were  not  in  the  Qeld  at 
tbe  time,  but  Smith  knew  in  July  Wiat  there  was 
UoinK  to  be  an  election,  and  no  doubt  the  payment 
w]ia  made  In  order  to  enable  Orandridge  to  be  regls- 
Bnt  then   the  Legialatnre  ha*  not  said  — 
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patting  a  man  on  the  register;  but  they  have 
thought  it  necessary  to  prohibit  the  payment  of 
rates  provided  it  is  uone  corruptly  and  to  influence 
a  vote  at  any  future  election.  C-^rruptly  was  used 
to  signify  whether  it  was  done  with  the  intention 
and  object  the  Legislature  forbade.  Now  comes 
the  question  as  to  a  case  where  a  man  pays  a  rate 
in  onler  to  put  another  on  the  register  so  as  to  vote, 
knowing  he  would  vote  on  a  particular  side,  and  his 
motive  being  that,  was  that  done  to  induce  him  to 
vote  ?  I  think  if  the  Legislature  had  taken  so  wide 
a  view  they  would  have  laid  down  the  words  of  the 
Act  80  as  to  imply  payment  of  the  rates  in  order  to 
be  registered.  If  that  had  been  the  intention  they 
would  have  put  it  in  that  way.  I  think  tliat  what 
the  Legislature  had  in  contemplati«)n  was  some- 
thing similar  to  that  which  makes  the  giving  of 
meat  and  drink  at  an  election  treating.  I  think 
it  must  be  held  that  the  intention  was  to 
prohibit  the  doing  it  with  the  object  of  ac- 
quiring influence,  such  as  a  society  being 
formed  which  would  agree  wUh  the  Liberal  side, 
or  the  yellow,  or  blue,  or  whatever  the  colour  might 
be,  that  they  would  pay  all  the  rates  for  a  par  Jcular 
lot  of  men  in  a  street,  their  object  being,  as  a 
matter  of  fact,  to  acquire  an  influence,  just  as  if  the 
tame  society  gave  a  lage  dinner  to  ail  the  people 
who  came  to  eat  it.  It  is  obvious  that  the  payment 
of  a  single  rate  by  a  friend  is  far  weaker  as  a  matter 
of  evidence  than  if  it  were  general,  extensive,  and 
wholesale,  in  which  case  the  proof  would  be  far 
more  readily  obtained  from  which  to  draw  the 
inference  of  intention.  In  the  present  case  I  do  not 
entertain  the  slightest  doubt  that  Michael  Smith 
would  never  have  paid  the  money  if  he  had  rot 
known  that  Grandridge  was  of  his  own  view  in 
politics,  and  that  his  object  was  to  enable  him  to  be 
rogistered  without  having  the  two  other  ingredients 
which  are  also  required  to  make  the  payments  com- 
plete, and  thereby  to  influence  the  vote.  It  is  very 
difficult  to  construe  a  new  statu'^e  for  the  first  time 
in  this  way ;  but  I  think  that  must  be  the  meaning. 
If  any  other  meaning  is  to  be  put  upon  it,  it  would 
be  making  a  man  criminally  liable  to  an  indictment 
for  misdemeanor  for  paying  the  rates  of  another  to 
put  him  on  the  register  The  consequence  of  my 
view  is  that  the  vote  is  not  made  out  to  be  bad,  and 
I  therefore  sustain  it. 

Rodwtll  asked  if  the  case  could  not  be  reserved  for 
the  Court  of  Common  Pleas. 

Blackburn,  J.  said  that  naturally  he  had  a 
wish  not  take  all  the  responsibtlity  upon  himself ; 
but  he  thought,  looking  at  the  facts  of  the  case,  he 
could  not  possibly  reserve  it  for  the  Common  Pleas. 


FutTH*8  Case. 

Objections  befort  revisingbarrtster— Further  objections 

— "Practice, 

A  voter  was  objected  to  be/ore  the  revising  barrister  on 
the  ground  of  nkisdescription,  which  was  amended. 
The  petitioners  now  sought  to  invalidate  his  vote  on  the 
ground  oj  valuej  although  no  particulars  had  bten 
spec\fi^ : 

Held,  that  the  court  would  risk  going  into  the  inquiry ^ 
reserving  the  point,  if  necessary,  for  the  Court  of 
Common  Pleas. 

In  such  a  case  the  onus  rests  with  the  petitioners. 

In  this  case  it  appeared  that  Firth  had  been  ob- 
jected to  before  the  revising  barrister  on  the 
ground  of  misdescription.  He  was  now  examined 
and  stated  that  he  was  on  the  register,  having 
claimed  for  a  warehooae  in  St.  Mary's  Ward.  He 
did  not  occupy  the  whole  of  the  warehouae  at  pre- 


occupied it  at  the  time  of  regiatratioo.  Some  time 
about  then  his  son  let  a  portion  of  it  to  the  present 
tenant,  Eli  Dyson.  He  could  not  say  how  much  of 
the  warehouse  was  sub-let,  but  perhaps  more  thta 
two-thirds.  He  was  not  aware  that  Dyson  had 
been  admitted  to  be  a  voter  in  respect  of  the  part 
occupied  by  him.  Dyson  paid  aboat  16^  a  yesr 
as  rent,  and  this  was  the  sum  which  witness  paid 
for  the  whole  premises  to  Mr.  Chadwick.  the  ajeoL 
He  had  had  it  for  a  good  time,  and  took  it  when 
such  places  could  not  easily  be  let.  He  hardly 
liked  to  offer  an  opinion  aa  to  what  the  place 
would  let  for  now. 

The  agent  who  went  before  the  reriaing  barrister 
could  give  no  definite  information  aa  to  what  wu 
done  at  the  revision. 

Biggin,  Q.  C.  said  that  the  witnesa  had  given  the 
best  evidence  in  the  case  that  there  was,  and  the 
onus  rested  now  with  the  respondenta. 

Blaokburn,  J.— I  think  the  onaa  reata  with  the 
petitioners,  for  the  reasonable  inference  from  the 
evidence  is  that  the  question  la  point  waa  not  raised 
before  the  revising  barrister. 

Edwards  said  Mr.  Firth  waa  on  the  OTeraecn*  lift; 
a  general  objection  was  given  epecifying  no  parti- 
cuiars,  the  objection  being  apparently  made  on  the 
ground  of  misdescription  or  mia-apelling  of  the 
name.  That  was  at  once  amended.  The  qaeotioa 
was  whether  the  objectors  coald  go  on  with  iny 
other  ground  of  objeclion  except  thoae  expnesly 
brought  before  the  levising  harrieter. 

Blickbohn,  J.  said  the  qaesUon  waa  whether,  ia 
the  construction  of  the  Act,  they  could  limit  it  to 
objections  raised  before  the  revising  barrrister. 

Edwards.^TheTe  is  no  assistance  to  be  got  froa 
anything  decided  in  the  committeea,  aa  far  as  I  csa 
make  out.  I  think  Mr.  Rodwell  saya  there  hafs 
been  decisions  both  ways,  and  no  reaaona  have  bees 
given  for  the  decisions  in  any  case. 

Blackburn,  J.,  after  referring  to  authorities  os 
the  point,  said  the  decisions  seemed  to  be  contit- 
dictory. 

Edwards  said  the  expressed  object  of  the  ooo- 
mittees  hafi  been  to  limit  the  inquiries  to  poioti 
expressly  raised  before  the  revising  banister. 

HodwelL^Thai  was  merely  to  aare  time. 

Blackburn,  J. — I  think  it  would  be  moieoos- 
venient  if  the  Legislature  enacted  that  they  wosid 
only  enter  into  points  raised  before  the  revisiac 
barrister,  but  the  question  is  whether  really,  oa  tke 
terms  of  the  Act,  it  amounts  to  that. 

/2oc/i0eA.— It  is  a  Tery  important  point.  Thank 
of  the  committees  saved  a  great  deal  oi  time,  bst 
there  was  not  so  much  competence  to  deal  witk 
these  points  as  there  is  now. 

Blackburn,  J.  said  he  did  not  see  his  way  soA- 
ciently  to  refuse  to  enter  into  the  general  qnestias, 
and  thought  it  was  one  rery  w^  fitted  for  tte 
Common  Pleas. 

HerscheU  contended  that  the  intention  of  thi 
Legislature  was  rather  to  Umit  than  extend  the 
inquiry,  ar«d  pointed  to  the  conaequences  wkick 
would  follow,  as  it  would  tend  to  induce  people  t» 
make  frivolous  objections  to  the  whole  of  the  persosi 
on  the  overseers*  list,  and  then  in  every  case  tbiy 
could  re-open  the  question  on  scrutiny.  [Black- 
burn, J.— That  is  an  excellent  argument  Vfay  the 
Legislature  should  change  the  law.]  The  whole 
intention  of  the  Legislature  would  be  defeated  K 
your  Lordship  were  to  decide  in  the  waj  whkh  hsi 
been  suggested  by  the  other  aide,  and  I  think  At 
Legislature  must  fa&ve  foreseen  thak 


tnt,  And  oonld  not  apeak  exactly  aa  V)  w\i«\\i«K  \m\    ^\«ks»Kai3^  J«  said  he  did  not  al  all  fM  cli« 
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apon  it  either  one  way  or  the  other,  and  felt  aa  if 
be  irould  decide  upon  it  «ametimea  one  waj  and 
•otnetimes  another,  but  be  would  run  the  risk  of 
(oing  into  the  inqoiiy.  If  the  ciue  stood  as  it  did 
kt  preaent,  th«  rote  might  be  struck  off  subject  to 
the  Common  Fleaa,  or  kept  on  subject  to  the  Com- 
mon Pleas.    It  wt*  no  matter  which. 


BaiawnA.'i  Caie. 

Sane  none — DitaUaaed  votti  voUng. 

Ttere  iwre  twopenoni  namtdR.,  one  oj  wAoin  haihttn 

objected  to  at  the  rtvuion,  and  itnat  off".     Nmtrtlte- 

ittt  lie  BOttd,  and  hU  namttate  icho  raxaiiud  on  tht 

rtgiMttr  wat  tinu  prroailedfrtai  doing  to. 

Seld  liat  the  volt  given  mat  be  itniei  off",  and  lie  one 

rtftcledpat  on. 

Williftm  Bothwell,  examined  by  Rodaelt,  aiid :  I 
live  off  Middleton-road.  I  am  a  voter,  and  mj 
bonse  belongs  to  Saul  StaoaSeld.  On  the  eiection 
day  I  went  to  the  poll  about  five  minate*  to  nine 
o'clock.  Ther  asked  me  «ho  I  voted  for,  and  I 
taii  "For  Hibbert  aod  Ptatt."  I  have  lived  in 
WddletOD-road  going  on  for  three  years.  I  nnder- 
•tood  that  I  was  allowed  a  vote  by  the  reviaing 
burisler.  I  was  then  a  carder  at  Sun  HiU.  Before 
the  election  I  bad  lived  in  the  same  house  from 
Avff.  IBG6.  I  know  another  Wm.  Rothwelt  of 
HiddtetOQ-road.  He  live*  about  20  yards  further 
otf  Hiddleton-road  than  I  am.  I  am  the  nearest  to 
the  road,  and  we  both  live  off  the  road.  When  1 
got  to  know  that  there  was  only  one  William  Soth- 
well  oa  the  list,  I  went  to  claim  before  the  barrister. 
Benjamin  Graham  gave  me  my  voting  card.— The 
TownClerk;  The  claim  was  disallowed  — Witness:  I 
understood  from  the  revising  barrister  that  I  was 
allowed  to  vote.^BLACKBasii,  J.;  Did  you  live 
at  the  time  in  Stansfleld  Buildings— at  the  time  of 
the  registration?  Witness:  Yes;  off  Middleton- 
lowL  The  other  William  Bothwell  did  not  live  in 
~  1  Boildings,  but  he  lived  off  Middleton- 


Bi^ACKBDitit,  3. — When  he  was  the  person  who 
made  the  clum  and  was  lefoted,  it  is  quite  clear 
he  bad  no  right  to  vote. 

— But  he  gave  hi*  vote  according  to  the 
,  and  un^rstood  that  hie  clum  was 
allowed,  and  how  does  it  appear  oow  that  the  claim 
waa  not  allowed  T 

Bi.ACKBinuT,J. — Becausethere  is  another  William 
Bothwell  who  was  on  the  list,  whilst  this  man's  claim 
WB*  disallowed.  You  had  better  call  the  other 
William  Bothwell,  and  see  if  he  pud  the  rates. 

Tbe  second  William  Bothwell,  of  Middleton-road, 
waa  then  called,  and  a^d :  I  waa  not  on  the  register 
at  the  last  election.  I  did  not  go  before  the  reviling 
barrister.  SodiotU:  Did  you  go  to  vote  at  the 
tflaction?  Witness:  When  I  went  to  vole  I  wai 
t(dd  that  I  had  already  voted.  1  know  the  last 
witneaa,  William  BothweU.  I  was  on  the  original 
Hat  of  voter*,  and  I  paid  my  rates  in  due  time. 
StrtdieU  \  When  you  were  asked  if  you  were 
the  William  Bothwell  who  was  on  the  list  of  voters, 
what  did  jousay?  Witness;  I  tendered  my  cud. 
BLAOKBuaH,  J. :  But  what  did  you  aay  ?  Witness  i 
X  cannot  tell  now  what  I  said,  but  I  went  and 
Mked  the  overseer  to  prove  that  I  was  the  man  who 
Tai  on  the  regitter. 

The  overteer,  John  Beswick,  was  then  called,  and 
aald.  The  last  witneas  asked  me  to  go  with  him  to 
TMe  on  the  day  of  the  poll  One  William  BothweU, 
Hiddleton-road,  was  on  the  register,  and  there 
Aonld  have  been  two.  Blaoxburh,  J.:  Was 
Williaiii  Bothwell,  of  Stanafleld-buildinga,  struck 
off?    WltOMi:  I  do  not  remember  now;  I  know 


he  claimed.    We  inlended  to  put  on  two  William 
Rothwells,  but  one  was  left  oti. 
BLACEBimH,  J.— It  appears  that  the  claim  o^  one 

William  Bothwell  was  disallowed,  and  that  the 
other  was  not  objected  to,  and,  therefore,  he  re- 
mained on  the  list.  The  man  whose  vote  waa 
disallowed  went  and  voted,  whilst  the  right  voter 
could  not  do  so.  The  vote  then  would  go  or  rattier 
would  be  one  off  and  one  on. 


FabroVs  CaSB. 

Afontg  loos  advanced  (o  worbsen  in  one  of  llit  n- 
toondtali'  va^Iog  by  P.  a  perion  al$o  in  hie  engJiM/,  far 
tht  purpot  nf  enabling  than  to  quahfy  tu  voltri. 
Jlie  amounia  mo  lent  irtrt  repaid  either  in  a  bi^np  or 
by  inelalmenti,  and  if  nol  paid  mere  ilopped  out  q/' 
(JS«iV  Kagtt  by  P.,  teho  hoiotetr  did  not  laiiaUjiptuf 


idlhu 

This  was  the  Srst  of  a  number  of  objections 
(about  twenty-flve  altogether)  against  the  tmptoyA 
in  Messrs.  Platta'  employ,  in  which  the  petitioners 
alleged  that  the  rates  had  been  corruptly  paid. 

William  Bryden  was  the  Qrst  witness  called  in 
this  case,  and  in  reply  to  BadiceU,  sud  that  on  the 
20th  July  be  was  a  clerk  at  Messrs.  Platfs  works. 
He  knew  Thomas  Partington,  George  Farrow, 
John  Taylor,  Peter  Fletcher,  George  Needham, 
Charles  Wood,  John  Jackson,  and  Thomas  Laplash, 
all  of  whom  were  in  Measra.  Platt'a  employ.  He 
knew  the  drawing-room  at  Piatt's  works.  Ho  waa 
at  the  works  on  the  20th  Jnty.  He  saw  the  men 
named  in  an  office  in  the  lodge.  He  saw  money 
given  to  these  men  in  different  amounti,  by  Thomaa 
Partington,  wbidi  money  was  for  the  payment  of 
the  rates.  It  was  in  the  afternoon  that  thia 
occurred,  and  Partington  entered  the  amounts  paid 
in  a  book.  Partington  aaked  Farrow  how  much  his 
rate  waa.  Farrow  told  him,  and  Partington  paid 
him  and  the  others  accordingly.  The  men  went 
into  the  room  one  at  a  time.  Witness  didnt  know 
who  sent  for  them. 

Tbonaa  Partington  said  in  reply  to  BedtnO,  that 
he  was  a  clerk  in  Messrs.  Piatt's  employ.  On  the 
20tb  July  last,  he  paid  several  parties  money  for 
the  purpose  of  paying  rates.  He  lent  George  Far- 
row lOi.  on  that  date,  but  did  not  remember  having 
lent  him  money  before.  There  would  be  about 
twenty  parties  present.  Farrow  came  and  asked 
witneas  to  lead  him  the  money.  He  was  in  Messrs. 
Platt'a  employ.  Witneas  lent  him  tOi.  out  of  bis 
own  money,  which  waa  done  entirely  of  his  own 
accord,  and  at  his  own  risk.  George  Farrow  asked 
him  if  he  would  lend  him  10s.,  and  witness  asked 
him  how  he  proposed  to  pay  it  back.  Farrow  said 
be  would  pay  it  back  on  the  31st  July,  and  the 
week  following  witneas  stopped  the  money  out  of 
Farrow's  wages.  That  was  the  only  security  which 
witneas  had  for  the  repayment  of  hia  money.  Wit- 
neaa  aaid  he  had  not  seen  a  list  of  parties  in  the 
employ  of  Measrs.  Piatt  who  had  not  pud  their 
rates.  What  paased  between  witness  and  Farrow, 
also  passed  between  witness  and  the  other  men,  and 
it  waa  done  entirely  upon  his  own  responsibility. 
He  did'nt  know  that  these  men  were  voter*.  Fri- 
day was  the  usual  pay  day  at  FUtt'a  works.  He 
had  had  no  application  prior  to  the  20th  Jnly  for 
the  payment  of  these  men's  rates.  The  total  amount 


repaid,  with  the  ezceptioa  ot  V*.   S&^»ii  lAVKa."^*- 
lore  wsm  'Mitk*  DuHW^  ^V-Cu  ■w'^idn.  Mi  ■««»  *»** 
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Tate*.  UadFaiTuwIeft  thcworka  wttneuwoolil  have 
i'KrI  no  further  •ecurit]'.  He  never  knew  there  trni 
ftoinf  to  be  »ay  application  for  money  made  by 

Blicebitbh,  J.—  Do  yoa  get  any  profit*  oat  of 
the*e  loans?  WitneM;  No,  my  Lord,  I  do  it  out 
ot  pore  beneTolence. 

Blickbdeii,  J.— The  qaeation  limply  ii  whether 
thi«  w>«  a  bona  tidi  loan  by  Mr.  Partington  of  hii 
own  money. 

JTtuftmZ?.— The  man  Batea  will  prore,  ray  Lord, 
Ihut  there  «a<  a  UbC  made  out  of  those  workmen 
who  had  not  paid  tbeir  rates,  Had  they  could  go  up 
to  Partington  and  get  the  money  to  pay  their 
rates,  and  T  think  it  will  come  under  the  term 
"influencing  indirectly."  It  was,  in  fact,  suggested 
to  the  men  that  by  going  to  this  man  Partington 
they  coald  obtun  the  money  with  which  to  pay 
th^  rate*.  [Blickbcrn,  J.^Tbe  qoestion  is, 
was  the  machinery  set  at  work  by  Partington  in 
order  to  influence  Tolea.  Pairow,  no  doubt,  bor- 
rowed the  money  for  the  express  purpose  of  payioic 
hi«  rate*,  but  I  don't  see  how  a  genuine  loan,  with 
aufflcient  aecurity,  is  really  corrupt.]  If  parties 
were  told,  my  Lord,  that  they  could  havp  money 
advanced  for  the  payment  of  their  rates.  fBLicK- 
BDBH,  J. — If,  Mr.  Rod  well,  it  was  a  real  loan.  I  don't 
see  how  you  can  bring  it  under  the  49tb  section.] 
But  if  1  could  shav  that  tbe  object  of  that  was  thnt 
he  might  be  able  to  pay  Che  raiei.  [Bi,iCitBnax.  J, 
—Tbe  money  was  no  doubt  lent  so  that  these  men 
might  qnalify  aa  roten.  but  if,  as  I  said  before,  the 
money  was  nally  lent  to  the  men,  and  wa*  in  fact 
a  real  loan,  you  cannot  auitaia  your  objection. 
In  Farrow's  case,  it  happened  that  although  he  bad 
borrowed  money  with  which  to  pay  the  rate,  it  had 
been  paid  by  his  wife  already.] 

After  an  adjournment.  Ra-iaell  intimated  that  he 
found  Ibat  other  loans  hitd  been  made  beiides  this 
one  U)  GeorKii  Farrow,  and  be  would,  therefore, 
withdraw  all  tliete  cases  against  the  men  at  Piatt's 
Worka,  there  being  altogether  abant  tweiity-flTe. 


Clash  VI. 

DtyuUt  occupancjf  ^Eipro)  lUcUion — Practice. 

Whrre   it  apptart  thai  there  are  two  pertoni   on  the 

rtginter  in  respect  oftfie  t'lnte  premtMea,  no  ohjcclion 

h'ivini/  bten  ritiitd  helore  the  rtaiting  bafrisltr,  their 

cola  cflflNol  bt  atraclUd  an  the  icrulini/, 

RodieeU  said  he  now  came  to  class  12,  which 
included  porsOTis  objected  to  on  the  ground  that  long 
before  the  !7ch  Nov.  1868  they  did  not  occupy  the 
premises  in  respect  of  which  they  voted,  but  that 
other  persons  occupied  and  were  ratud  fur,  and  had 
Toted  in  respect  of  such  premises. 

BLacKBDEii,  J. — In  what  respect  does  that  differ 
from  personation? 

EdttarJt. — That  is  what  I  cannot  understand.  I 
understood  Uiey  had  fractlcaUy  abandoned  that. 

BadiotU.-  It  is  not  where  A.  B.  has  been  person- 
ated by  an- >ther  person,  but  where  there  is  one  bouse, 
and  it  appears  on  the  register  there  are  two  persona 
registered  in  respect  of  the  same  house.  This  it  a 
clasl  of  cases  in  which  we  shall  show  that  the  person 
to  whom  we  object  had  left  the  house  for  yean  and 
years,  and  that  there  was  no  jjretence  for  bis  being 
on  the  register. 

Blacebcbh,  J. — Nerertbeless,  can  van  enter  into 
that  unless  there  has  been  an  ezin^ss  decision  of  tbe 
icrisin^  bwriater  ? 

Heibedl  Hid  III  wonld  Uke  bit  'Ijonlt,^^;!'*  o^vnVnvk 
on  it.    It  waa  clearly  a  miiUke  oa  t\ie  Te^itf^ 


which  must  be  either  intentional  on  the  part  of  the 
overseer  or  be  an  accident.  If  be  showed  it  «u  s 
mistake,  did  his  Lordship  feel  ptccloded  frnn  v°'''E 
Into  any  case  which  waa  cl^ily  an  injustice  and 
iiTOng,  and  a  mistake  of  this  sort,  if  he  hid 
.inj-  power  to  correct  it?  [BuciiBrK!!,  J.  said 
l.c  did  not  think  that  if  a  dead  man.  or  one  ^m 
lisd  gone  to  America,  waa  put  on  the  register  that 
vrould  entitle  any  other  or  every  person  of  the  suns 
i:ame  to  vole,  but  be  could  not  meddle  with  thai 
unless  there  was  an  etpres*  decision  ai  the  RTiiiog 
barrister.]  Suppose  that  A.,  who  had  aix  y«an 
ngo  lived  in  a  beerhouse,  and  was  on  tbe  register. 
Iiad  left  it  six  years  ago,  and  B.  succeeded  him.  ail 
l<ocb  were  left  on  the  register.  That  was  a  miitikt 
jind  it  was  perfectly  clear  that  both  could  not  tou. 
[Blackburk,  J.  said  that  it  was  a  very  clear  cas 
if  it  had  been  brought  bvfore  the  reriaing barriaRi, 
who  would  hare  slnick  the  man  out.]  It  may  bair 
!«en  au  inadvertence  on  the  part  d  tbe  oversw 
He  may  not  have  known  the  facts  ot  the  cue, 
[Blackbubn,  J.^That  would  not  alter  the  facts  « 
you  stale  them  to  me.]  Then,  if  you  had  no  pant 
ID  go  into  such  cacea  sorely  it  puts  a  whole  eio- 
itituency  at  the  mercy  of  an  overaeer.  [Bluc- 
xHBM,  J. — Always  subject  to  the  pwnt  being  pal 
right  before  the  revising  banister.]  I  wish  to  ^t» 
your  Lordship  that  it  comes  to  thia,  thit  i^ 
.Jthough  there  is  a  miatake  which  amoonti  to  s 
^■rievance,  a  wrong,  or  an  injoitice,  onleai  tte 
objection  to  that  wrong  has  been  tailed  befon  dK 
revising  barrister  there  is  no  mode  by  whidi  thtt 
wrong  can  be  act  righL  [BLACKBirBN,  J. — I  thiik 
not.  Hy  present  impression  is,  that  it  a  maakst 
L'ot  on  tbe  List  without  any  objection  being  nitsd 
l«fure  the  revising  barrister,  I  cannot  now  inletfen 
in  tbe  matter,  as  he  is  the  same  person  meant  to  ke 
ilescribed  on  the  regiater.  If  it  is  merely*  mis- 
liescription  that  ought  to  hare  been  found  ool 
before  retristration.l  Allow  me  to  refer  to  the  can 
uf  John  Fogg  and  James  Fogg.  There  therv  wu  s 
mistake.  My  objection  was  that  that  was  u 
[jbjection  which  ongbl  to  have  been  aet  right  brfoR 
ihe  revising  barrister.  rBLicKBcaa,  J.— If  I  it- 
laember  rightly,  James  Fogg  was  merely  a  dental 
.  rror  for  John  Fogg.]  Still  there  were  two  uamH 
un  the  register,  and  therefore  it  was  perfectly  dol 
ihat  that  rote  could  not  have  beeo  touched.  [Blaci- 
uoas,  ■!.— The  only  inquiry  1  can  make  is  tbii :  Is 
Ehe  man  who  voted  the  same  mao  who  is  describtd 
>^n  the  register  ?  and  i[  be  is,  th«i  I  cannot  ft 
further  into  the  matter.]  There  is  joat  one  olfact 
ijbservatioo  I  should  like  to  make.  [  am  meielj 
|iursaingthis  for  the  sake  of  getting  yonr  Lonlship'l 
ilecision  nn  the  matter,  and  not  fur  the  parpose  at 
combatting  your  Lordship's  views.  The  au  {tbe 
first  on  the  list)  is  not  in  the  rate-book  eitbtf.  Ida 
not  (hink  in  a  case  like  tbe  preaent  the  ootaalilim 
irould  have  taken  it  upon  themselves  to  go  intoawl 
tasea.  [BLACKBtmM,  J.— What  they  might  hti« 
done  before  the  present  statute  waa  passed  I  will 
not  take  upon  myself  to  say,  but  since  that  Act  of 
parliament  was  passed,  do  you  think  yon  can  go  M 
^fitb  these  cases  ?]  I  know  tbe  Act  of  Pwliamtnl 
li  very  much  against  me. 
The  cases  were  abandoned. 
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Mills's  Cibb. 
Inlimidalitm. 
tA  got  bi/  intimidation  u  bad. 


Jmme*  Milli  of  65,  Hallinl-road,  ttAi  -.—1  am  ■ 
•etf-accing  mlader,  aad  at  the  time  at  the  election  1 
worked  kt  Mr.  John  Uadfleld'i  mill.  Previoiu  to 
the  election  I  w-i  canvaMed  for  my  rote  by  Janie* 
Hmwkins.  I  pledfced  for  CobbeCt  and  Uibbcrt.  On 
the  morning  of  the  election  I  was  at  work  at  my 
ntnal  place  at  Mr.  Hadfleld'a  mill.  I  recollect  Mr. 
Hadfleld,  jun..  coming  to  me.  William  Leea,  the 
orerlooker,  wai  with  him.  They  had  lome  con- 
veraation  with  me  about  my  rote.  Toung  Hadfield 
■iked  me  who  I  wai  going  to  vole  for,  and  I  aaid 
Cobbett  and  Hibbert.  He  laid,  <•  WeU,  if  yon  do, 
70a  malt  stand  the  conaeqnencet  of  it."  I  under' 
Mood  by  that  that  I  should  be  discharfted  ;  that  wai 
the  meaning  uf  it.  In  consequence  of  what  he  aaid 
to  me,  I  Toted  differently  to  what  I  would  hare 
done.  I  voted  for  Hibbert  and  Piatt.  I  say  dis- 
tinctly apOD  my  nath  that  if  it  had  not  been  for 
*  what  was  said  I  would  hare  voted  differently  to 
what  I  did.  It  I  had  my  own  road  1  would  Tole  for 
Cobbett  and  Spioks. 

rPrerloui  to  this  case  the  case  of  Barnes  was 
taSeD,  who  intended  to  vote  for  Cobbett  and  Piatt, 
bnt  was  intimidated  to  vote  for  Hibbert  and  Piatt.] 

B1.ACSBDBII,  J.— Surely  that  is  as  plain  as  it  oan 
be.  There  is  one  thing  I  would  call  your  attentiuo 
to^  Mr.  Rodwelt.  You  cannot  add  the  cole  for  Hr. 
Cobbett  on  the  other  side,  as  apparently  the  Srst 
Toter  intended  to  rote  for  Mr.  Piatt  befura  he  was 
iatioiidated ;  and  the  consequence  is  that,  if  you 
■acceed,  his  vote  would  only  be  struck  off  Mr.  Hib- 
bert, which  a  of  much  less  c:uosequence.  The 
Moond  one,  it  i*  true,  would  affect  Mr.  Piatt. 

RodiotlL — The  effect  of  tbis,  however,  would  be 
to  affect  the  intimidator. 

Blxckbubh,  J. — Yet ;  joa  are  quite  righL  Mr. 
Edwards,  what  do  yoa  say  about  this  not  being 
intimidation  7 

Edvard*  said  there  was  no  doubt  some  prind  facie 
•vidence  of  intimidation,  and  he  could  not  for  the 
momeat  rebut  it.  It  appeared,  however,  to  be  a 
question  how  far  that  affected  the  vote  uf  the 
person  who  was  alleged  to  have  intimidated  the 
voter.  He  admitted  that  in  cases  where  there  had 
been  no  free  election,  where  intimidation  wot  carried 
to  K  great  extent,  the  vote  of  the  party  thus  acted 
upon  would  beaffected  by  this  proceeding.  [Black- 
■KBB,  J. — I  cannot  doubt  that  in  any  case  where  a 
TOte  is  got  by  intimidation  it  would  be  a  bad  vote.] 
There  was  no  decision  at  yet  to  guide  them. 

Blackdosh,  J.  said  be  would  then  make  a  deci- 
■ion.  He  must  certainly  consider  it  as  affecting  the 
TOte,  hot  then  came  the  question  he  had  pointed 
out,  that  in  the  first  cue  where  the  party  said  he 
intended  lo  vote  for  Cobbett  and  Piatt,  he  could 
only  strike  out  the  vote  for  Hibbert.  In  the  second 
caae,  where  the  party  intended  to  vote  for  Cobbett 
And  Hibbert,  tbe  vote  must  be  struck  off  Piatt. 


DtsoN's  Casb. 
Intimidatioa  hy  Ittttr — Letter  not  gaaiiat. 

workman  bg  mtmt  of  a  lelttr  ickitk  he  it 
Uld  is  vrillai  ty  kU  nualtr,  it  inlinidatioB  lo  at  to 
■siii«  tils  Mts  bmi,  aUumgk  lU  Ittttr  it  mM  Motm  to 


friifitawd  into  voting  bfi  a  etrtain  r^m- 
it    it    iatimidatien,    nDtwithtlanding  the 
rq/rtttnlali<m  it/jlie.  i 

Thr  judge  refuted  to  nuerus  the  point  for  tht  Court  ef 
Common  Pleat. 


Wiltiai 


Dyson  was  called  by  petitioners.  In 
examination  by,  Leretdie  he  said;  1  live  at 
Wasbbrook,  Chadderton,  and  am  a  self-acting 
minder,  in  the  employ  of  ButterwtHth  and  Mur- 
gatroyd,  cottoa  spinners.  I  know  a  man  named 
Kershaw,  He  is  an  overlooker.  At  the  time  of 
the  election  Mr.  Butlerwortfa  wm  absent  in 
America,  and  Murgatroyd  was  the  only  partner 
here.  Un  the  Tunday  before  the  election  Mr. 
Murgatroyd  came  to  me  while  at  work,  and  asked 
me  who  I  was  going  to  vote  for.  I  told  him  I 
should  vote  for  Cobbett  and  Sfnnks  if  I  voted  ac- 
cording to  my  will.  He  wanted  me  to  vote  for 
Hibbert  and  Piatt,  and  I  told  him  distinctly  that 
I  shoald  not.  and  that  before  I  would  vote  for 
Hibbert  and  Piatt  I  would  not  vote  at  all.  Before 
Mr.  Murgatroyd  went  away  he  wanted  to  know  if 
I  would  split  my  vote  between  the  Liberals  and 
Conservatives.  He  asked  me  if  I  would  give  one 
on  each  side,  and  I  said  no.  Od  the  Friday  before 
the  election  Robert  Keishaw  came  and  told  me  dis- 
tinctly that  I  must  cither  vote  for  Hibbert  and 
Piatt  or  I  must  be  ba^ed.  Those  were  the  words 
be  used.  ^What  was  the  reason  you  voted  for 
Hibbert  and  Piatt  at  iaat  T— Witness.— On  the  day 
of  the  polling  I  did  not  intend  to  vote,  and  I  XxAi 
them  that.  At  two  o'clock  on  the  polling  day, 
William  Leea  came  with  some  others  inia  our  house 
with  a  note  in  his  hand,  and  he  said  to  ma, "  I 
have  brought  a  note  from  yoor  master,  so  you  must 
go  and  vote  for  Hibbert  and  Piatt."  Well,  I  said 
"  that's  a  corker."  I  did  not  see  the  note.  He 
stuck  to  it  in  his  own  hands,  and  would  not  give  it 
to  me.  He  said,  "  Those  that  won't  vote  the  same 
way  as  their  master  wishes  them,  they  will  have  to 
be  discharged  after  the  election  is  o'er."  I  then  said, 
"  If  that  be  the  case  I  will  go,  bnt  I  will  not  be 
dragged  to  tbe  poll  like  a  dog,  I  will  go  myself ;" 
and  1  went.— By  HtnduU.—l  only  saw  the  letter  in 
his  hands,  and  have  only  his  word  for  what  was  in 
it  Lees  had  nothing  to  do  with  the  milt  at  which 
I  am  employed. 

Htnchell  urged  that  this  could  not  be  intimida- 
tion, as  it  was  not  shown  that  the  letter  waa 
genuine.  [Blaokbdhh,  J. — The  intimidation  is  not 
the  less  real  because  the  note  may  have  been  an 
imposture.]  If  a  man  goes  and  represents  that  he 
came  from  the  voter's  employers,  and  told  tlie  voter 
that  he  must  vote  a  certain  way  or  lose  his  employ- 
ment, and  at  the  same  lime  he  had  no  authority  to 
do  so,  the  voter  was  not  intimidated.  [Blackborh, 
J.— If  I  held  a  pstol  at  your  head,  and  said  that  I 
would  kill  yon  if  you  did  not  give  up  your  money, 
that  would  be  intimidation,  al£ough  tbe  pistol  was 
not  loadedj  I  don't  know,  my  Lord.  [Black- 
BuaH,  J. — 'The  question  that  we  have  to  decide  is, 
whether  this  man's  vote  was  influenced  in  such  a 
manner  by  the  representation  of  the  man  Lees  that 
Ue  gave  it  under  protest.  It  does  not  matter  in  the 
least  as  to  whether  Lees  was  telling  tbe  voter  a  lie 
or  not;  he  was  equally  frightened.]  If  he  is 
frightened  without  reason  7  [Blaokbobh.  J. — But 
be  had  ample  reason.  William  Lees  told  Um  be 
had  a  letter  from  his  matter.]  Surely  that  would 
only  set  him  about  inquiring.  If  a  peraon  is  intimi- 
dated without  any  real  reaaon,  simply  by  a  fancy 
ol  his  own  mind,  or  by  representation  of  one  who 
bad  00  power  or  right  over  him,  he  ought  to  have 
made  inquiry.  [BtACaBoaH,  J.— Tbav  S%  tvU^  'Onb 
present  case-,  bo  \>e\\CTe4"C0ftsX»*RTO«o.V»»^'*-'*** 
)uBtaamiitibW\UBi&tAiuni.ui:i  V^. -w«»^3c^^  ^'™* 
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Oldham  ELEcnoii  Petition. 


haps  jour  Lordship  will  reserve  the  point  for  the 
decision  of  the  Court  of  Common  Fleas. 

Blackburn,  J. — I  think  not.    I  think  I  should 
be  doing  a  very  wrong  thing  if  I  did. 


to  the  costs.  All  I  shall  ask  in  this  case,  if  your 
Lordship  does  not  feel  a  yery  strong  cooTiction  in 
your  own  mind  as  to  the  course  which  ought  to  be 
pursued,  is  that  you  should  pause  before  you  come 
to  a  decision  saddling  us  with  the  costs,  and  as  it  ii 
advisable  that  the  three  judges  acting  in  these 
petitions  should  act  in  unison,  perhaps  I  shall  not 
be  impertinent  in  suggesting  that,  if  there  is  any 
doubt  in  your  mind,  the  decision  should  be  adjooned 
until  your  Lordship  has  had  an  opportunity  of  con- 
sulting with  your  fellow  judges,  and  we  should  hate 
the  decision  of  three  learned  judges  instead  of  one. 


Scrutim^ — Separate  issues — Costs — Points  reserved — 

Procedure, 

A  scnitiny  tnvoived  1(K>  separate  issues,  and  six  points 

were   reserved  by   the  judge  for  the    consideration 

of  thg  Court  of  Common  Pleas,   but  the  petitioners 

/ailed  to  reduce  effectually  the  majority  of  votes  given 

for  the  respondents : 

Held  {after  consultation  with  the  other  election  Judges), 
that,  although  the  petition  was  far  from  frivolous  and 
vexatious,  and  although  this  was  the  first  case  of  a 
scrutiny  under  the  new  procedure,  the  petitioners 
having  failed,  the  costs  must  follow  the  event  in  the 
usual  way. 

The  petitioners  having  abandoned  the  case  when  the 
respondents  had  yet  eight  or  nine  cases  by  which  to 
overtop  the  cases  in  which  points  had  been  reserved  for 
the  Court  of  Common  Pleas : 

Held,  that  consequently  nothing  remained  for  the  decision 
oj  the  Common  Pleas. 

Rodwell,  addressing  the  judge,  said :  Perhaps  your 

Lordship  will  bear  with  me  while  I  say  one  word 

upon  a  matter  not  decided  hitherto  in  petition  cases, 

in  consequence  of  there  having  been  no  other  scru- 
tiny cases,  that  is  with  regard  to  the  question  of 

the  costs  in  this  case.    This  is  the  first  case  of  the 

kind  that  has  come  before  a  learned  judge,  and 

there    were    many  points  of    law  involved,  upon 

which,  until  we  had  the  decision  of  a  learned  judge, 

it  was  perfectly  possible  for  our  friends  and  us  to 

take  different  views  with  regard  to  their  interpre- 
tation, and  I  think  there  have  been  lOG  votes  dis- 
cussed, and  there  are  some  six  or  seven  points 

which  your  Lordship  was  kind  enough  to  reserve 

for  the  Court  of  Common   Pleas.    Taking  these 

things  into  account,  I  think  they  will  warrant  me 

in  asking  you  to  hesitate,  at  all  events  in  asking 

that  you  will  enter  into  a  serious  consideration 

of    the    question    of    costs.      Where    there    is    a 

simple    issue    raised    as    to    bribery   or    treating, 

and   the   seating  or  unseating    of    a    member,    I 

think  there  would  be  great  justice  in  allowing  the 

costs  to  follow  the  result,  but  it  does  appear  to  me, 

and  I  urge  it  most  respectfully  upon  your  Lordship, 

that,  in  dealing  with  cases  involving  lOG  separate 

issues,  it  would  be  very  hard  indeed  to  saddle  the 

losing  party  with  all    the  costs  of    the  inquiry, 

especially  in   this  case  where  there  are  intricate 

matters  involved,  and  where  your    Lordship  has 

expressed  yourself  considerably,  I  won't  say  per- 
plexed,   in    arriving    at    a    decision    as  to    what 

was  meant  by  the  statutes  in  question.    I  think 

after  this  case,    after  the  public,    and  those  who 

who  are  likely  to  be  litigants  in  future,  have  the 

advantage  of  your  Lordship's  decision,   the   same 

remark  cannot  be  made ;  but  what  I  shall  venture 

to  say  is,  that  this  being  the  first  scrutiny,  and  as 

we  have  had  to  fight  as  it  were  in  some  measure  in 

the   dark    upon    very  ambiguous   phraseology    in 

Acts    of   Parliament,   upon  which    we    have    no 

decisions  of  committees  of  the  House  of  Com- 
mons to  gruide  us,  it  would  be  hardly  just  to  saddle 

the  party  who  have  not  succeeded  in  their  petition 

with  the  costs  of  the  whole  inquiry.    I  should  not 

have  ventured  to  say  one  word  about  the  question 

of  C081B  except  a  scrutiny  were  involved.    I  believe 

ICartin,  B^  at  Norwich,  said,  that  as  the  question  of 

tfcrutinj  bid  not  been  gone  into,  although  it  had  been 
nbed  by  the  petitioners,  he  wou\d  cot\«\i\t  ttXWv 
Xoor  Londtbip  and  Mr.  Justice  V^iUea,  wiOi  i^^taix^iX  %iVftt  ^^^  vA  xa Ns^ssox  <:smMk  Vqgmm  Im  vm 


Edwards. — I  cannot  see  why  your  Lordship 
should  depart  from  the  usual  and  ordinary  course  i 
the  costs  following  the  result.  This  is  a  petitias 
which  has  been  presented  against  two  members  vbo 
have  been  returned  by  a  majority — in  the  case  d 
Mr.  Hibbert  by  a  considerable  majority,  and  in  Mr. 
Piatt's  case  by  a  majority,  at  any  rate,  if  not  i 
large  one — and  these  gentlemen  have  been  oompelU 
to  defend  their  seats.  There  can  be  no  poasibli 
reason  for  your  Lordship  acceding  to  their  requM 
as  to  costs.  [Blackburn,  J. — Of  course  there  ess 
be  no  question  in  this  case  that  the  petition  is  raj 
far  indeed  from  being  frivolous  and  vexatious;  thit 
is  perfectly  plain.  But  then  cornea  the  qoestioa 
whether  or  not  the  costs  should  abide  the  ercoL 
My  general  practice  has  been  that  they  abide  tbe 
event  except  something  is  shown  to  the  contniy.] 
That  has  been  the  course  pursued  hitherta  We 
have  gone  through  the  lists,  and  having  gone 
through  them  we  find  that  if  the  case  had  come  to 

an  end [Blackburn,  J. — You  are  entitled  to 

say  tibat  the  event  has  been  in  your  favour,  and 
that  you  are  right.  You  have  proved  that 
everything  was  in  your  favour;  you  have  proved 
to  be  right.]  We  have  gone  through  the  case, 
and  we  know  how  it  would  have  concluded.  We 
have  gone  through  all  the  materials,  and  if  yoor 
Lordship  should  say  that  because  the  case  ends  nov 

[Blackburn,  J. — No,  it  makes  no  differeooe; 

vou  must  be  exactly  in  the  same  position  at  if  it 
nad  been  fought  out,  as  the  Americans  say,  *'  to  the 
bitter  end."  You  are  neither  better  nor  worse  in 
that  respect.]  The  whole  of  die  costs  incurred  for 
the  purpose  of  defending  the  same  lists  apply  to 
both  members.    They  both  had  the  returns. 

Blackburn,  J. — ^There  can  he  no  harm  at  all  in 
reserving  the  question  of  costs  until  I  have  spoken 
to  the  other  election  judges.  I  will  consider  it. 
The  case  as  it  is  left  must  be  taken  thus :  When  in 
this  case  there  were  some  6000  and  odd  votes  pdkd 
on  each  side,  and  a  majority  between  two  A  the 
candidates  of  only  six,  no  one  can  say  the  thing  vsi 
at  all  frivolous.  Primd  facie  one  would  have  snp- 
posed  it  was  an  even  chance  which  would  have 
turned  out  to  have  the  most  bad  votes;  but  the 
event  has  turned  out  that  the  respondents  were  in 
the  right  and  the  petitioners  in  the  wrong.  Under 
these  circumstances,  if  the  costs  simply  follow  tbe 
event,  as  they  would  do  in  ordinary  litigation,  no 
doubt  the  respondents  are  entitled  to  costs.  I  do 
not  see  that  the  petitioners  have  been  to  blame  in 
anything.  I  will  ask  my  two  brothers  what  their 
opinion  is,  and  reserve  my  decision. 


\ 


HerschelL—On  behalf  of  Mr.  Hibbert  his  case  if 
different,  because  there  is  a  majority  of  flfty-tva 
[Blackburn,  J.— But  does  that  make  any  practicsl 
difference  ?  I  have  been  treating  it  in  my  ovn 
mind  as  between  Cobbett  and  Piatt.  1  know  tbt 
petitioners  claim  both  seats,  but  the  snbstanti«i 
fight  has  been  upon  the  one  seat,  and  there  has  noc 
probably  been  a  single  witness  lequiied  for  one  «bo 
would  not  also  be  required  for  the  othsr.]  Mr. 
^i^c»\Kst\.  baa  also  been  obliged  to  attend  hen  dMj 


MAGISTRATES'  OASES. 

IKCHULD   t>.   BOBINSON.      INCHB«LD   U.  BtKUMOTOH. 


,  ..     „ ;rie  eiDen 

Hibbert  aod  aUo  Hr.  Spinks 
•mull.  There  his  been  one  agent,  one  couniel,  and, 
ai  far  u  the  produciag  of  witneaaea  waa  concerned, 
it  baa  been  a  joint  cose.  I  do  not  think  there  ia  any 
Feal  diatinction  in  that  case.]  Still  that  may  be 
dealt  with. 

Blackbdbn,  J. — That  can  no  donht  be  conaidered 
hereafter.  I  can  do  it  at  any  time,  and  I  shall  not 
then  deal  with  the  question  of  costs  until  I  hare 
■poken  to  mj  two  brother  judges.  Then,  a«  you 
have  determined  to  withdraw  the  case,  I  am  to 
imderatand  that  you  will  acknowledge  that  the 
reipondenta  have  eight  or  nine  caaea  by  which  to 
overtop  those  casea  upon  which  points  have  been 
reaerved  for  the  Court  of  Common  Tleaa  ?  [llodweil. 
— Ub,  yes,  we  admit  thaL]  Then  there  will  be  no 
queations  to  be  determined  by  the  Court  of  Com- 
IDOD  Pleaa,  aa  there  will  be  no  need  to  determine 
any  cues  in  that  way.  I  have,  in  conclusion,  then, 
ooly  to  say  tbat  I  shall  report  to  the  Speaker  of  the 
House  of  Commons  the  determination  that  the 
■ittiag   merobera  have  been  duly  elected. 

The  result  of    the  consultation   with   the  other 
judges  waa  in  accordance  with  hia  Lordahtp'a  view 
•osM  to  follow  the  event. 


Bvriiten-U-  Law. 
Feb.  17,  18,anJl!l,  1869. 
(Before  the  Lords  Justices.) 
Incdbald  I'.  Robinson. 
Inchbald  v. 


tfnitatce — Abiae — Per/omaace  at  a  circaa — Crowt 
of  duordtrlg  pereoiu-Iiijtiaaion—Whelher  Jacl  of 
a  nuiiance  lAoald  At  detemn'nfd  by  a  jary — Air  Johr 
Hoti'i  Act  iilal.  25  j-  2G  Vicl.  c.  42). 


A   bill  mu  Jiltd  to  ratr 


<  (Ae  « 


m  of  an  into, 
■am  at  tht  I 


of  the  pUdntiff't  haute,  andat 
(A«re/nnn,  and  to  restrain  tht  perform 
ialerbKUtory  in/anclion  tma  granted,  and  the  c 
the  erection  of  ujhich  had  been  coiununced,  ica 
On  the  hearing  of  the  tause,  Maiini 


lioTu  in  the  till,  nor  the  eoidaice  in  the 
out  a  CUM  of  fluuonce  at  likely  to  arieefrom  the  ndim 
t>f  the  perfomancei,  and  that  the  evliieace  failed  alio 
to  prove  anv  nuitance,  such  ai  this  court  would 
rrstrain,  at  likeli/  to  result  from  the  assemblage  of 
(fisorder^  crowds. 
After  the  inlerlocutori/  injunction  had  been  granted  in 
the  Jirit  suit,  the  proprietor  proceeded  to  erect  the 
cin^as  on  an  oprn  piea  of  ground  in  Jrom  of  the 
piainti^'s  house,  and  at  a  distance  of  115  sards 
-thtrefroTB,  and  commennd  the  performances  in  the 
eiraa.  The  plaintiff  thereupon  jUed  another  bill  to 
restrain  the  prrformanren.  and  an  iaterlofulorg  in- 
Jimetien  vas  granted  b\/  Malim,  V.  C,  and  the  ci'ncvi 
KKU  rononttt  AJlericardi  lj>rd  Justice  [jtrd  Cairns 
dtstotued  the  injuiKtion,  on  the  ground  of  the  ineuffi- 
ciencg  of  tie  plaoUifl't  enidmce,  fiirther  evidet\ce 
haeis^  beat  adduced,  the  cause  came  to  a  hearing, 
mIsm  UaUat,  V,  C,  grouted  a  perptiuai  injaiiction. 


On  appeal,  this  decision  uxu  affirmed,  on  the  ground 
that  the  eeidence  prooed  that  the  noiie  of  the  perform- 
ances in  the  circus  caused  to  the  plaintiff  an  amoutU 
of  nuisance  such  as  to  interfere  with  the  ordinary 
comfort  0/  Ail  dwelling. 

The  evidence  in  Mis  suit  also  was  held  insu^ffident  to 
establish  a  nuisance  caused  by  the  assembling  of  dis- 
orderly crowds,  such  as  this  court  would  interfere  to 


Dist 


•n  betwi 


1  crowds  assembling  to  see  an  out-door 
md  crowdn   going    to    and  from   the 


Since  the  passing  q/"  Sir  John  Bolt's  Act,  it  has  becone 
the  duly  of  the  Court  oj  Chanrxry  to  try  the  question 
oj  nuisance  itself,   and  it  ought  not   to  call  for  the 
assistance   of  a  jury   in  <ktermining    that   ifueition, 
unlets  it  cannot  come  to  a  solisfaclory  conclusion  upon 
the  evidence,  and  unless  it  considers  thai  the  verdict 
of  a  jury  it  essential  to  the  ends  of  justice. 
The  bill  m  the  flrst  of  these  luiu  waa  Sled  on  tha 
29th  Aug.   1867,   by  John  Inchbald,  on  behalf  of 
bimgelf  and   the  other  occupiers  of  Park-terrace, 
Croydon,  against  Thoniaa  Leedham  Bobinson  and 
John  BarringtoQ,  for  tbe  purpose  of  restraining  the 
intended  erection  by  Barrington  of  a  circus  on  a 
piece  of  unoccupied  ground  at  the  back  of  the  plain- 
tiff's house,  and  at  a  diatance  of  85  yards  there- 
from.    Robinaon  was   the   owner  of  the  piece  of 
unoccupied  ground,   and   had   agreed  to  let  it  to 
Barrington  for  the  purpose  of  his  erecting  a  tem- 
porary circus,  which  waa  intended  to  continue  it* 
performances  for  a  period  of  about  eight  weclct. 

The  bill  alleged  that  Park-terrace,  Croydon,  con- 
sisted of  eight  houses,  occupied  at  rents  of  from 
eOL  to  TO/,  a  year,  and  which,  with  tbe  exception  of 
three,  which  were  occupied  as  ladiea'  achouls,  were 
exclusively  used  as  private  residences.  There 
were  amaU  gardens  at  the  backs  of  the  houses, 
extending  about  40  yards,  and  abutting  on  the 
piece  of  unoccupied  groond.  The  bill  further 
alleged,  that  towards  tbe  end  of  the  previous 
year  a  circus  was  erected  on  the  piece  of  unoc- 
cupied ground,  which  (during  its  continuance) 
occasioned  the  greatest  possible  annoyance  to  the 
inhabitants  of  Park- terrace,  and  the  other  adjoining 
houaea,  inasmuch  as  during  tbe  whole  of  the  time 
there  waa  a  performance — from  about  half-past 
sefen  till  ten  o'clock,  or  later,  every  evening 
(except  on  Sundaya),  and  there  were  alao  occauion- 
ally  performances  io  the  daytime— there  waa  almoat 
incessant  drumming  aod  music,  and  great  noiae. 
In  addition  to  this  the  circus  attracted  a  great  crowd 
of  loose  aiid  disreputable  characters,  and  although 
it  was  not  imputed  that  the  performance  itself  was 
of  a  disorderly  character,  yet  the  crowd  of  the  dis- 
orderly class  of  people  collected  thereby  was  a  very 
great  nuisance  to  the  whole  neighbourhood.  The 
bill  stated  that  Robinson  then  promised  tliat  be 
would  not  let  tbe  unoccupied  piece  of  ground  for 
such  a  purpose  again,  but  that,  notwithstanding,  he 
had  let  it  to  Barrington,  who  had  commenced 
erecting  a  circus  thereon.  Tbe  bill  alleged  that  the 
erection  of  the  proiMstHl  circus,  and  the  contem- 
plated equestrian  performances  on  tlu^  piece  of 
unoccupied  ground,  would,  if  permitted,  ticccsaarily 
draw  together  large  numbers  of  disorderly  persons, 
and  become  a  great  nuisance  to  tbe  inhabilaiits  of 
the  houses  in  Park-terrace,  and  would  greatly 
depreciate  the  property  for  resi<lential  purposes, 
and  that  there  was  little  doubt  but  that  tlie  im- 
moral proceedings  which  attended  the  loruier  exhi- 
bition would  be  renewed.  The  bill  ^i-jsi  ^ias. 
both  defeodanU,  tt«i«  &«MiNa,  t»CT»»i»,  ».iA.-»iv«>t- 
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proceeding  i»ith  the  erection  of  the  circus,  and  from 
using  the  same,  or  any  other  erection  on  the  same 
piece  of  ground,  for  equestrian  performances,  or  anj 
other  noisy  purpose,  or  for  any  purpose  calculated 
to  draw  together  large  assemblies  ot  disorderly 
persons. 

On  the  oth  Sept.  1867.  Malins,  V.  C,  granted 
an  injunction  against  both  defendants,  and  the 
building  of  the  circus  was  discontinued,  and  what 
had  been  built  was  pulled  down  and  removed. 

Barrington,  thereupon,  entered  into  an  agreement 
with  a  Mr.  Jaque,  to  hire  a  piece  of  ground  called 
the  "  Fairfield,"  for  the  erection  of  the  circus.  This 
piece  of  ground  had  been  used  from  time  imme- 
morial for  the  holding  of  fairs,  and  circuses  had 
been  previously  erected  there.  Barrington  erected 
his  circus  there,  and  commenced  the  performances. 

The  "Fairfield*'  was  in  front  of  Park-terrace, 
and  the  circus  was  at  a  distance  of  about  115  yards 
from  Inchbald's  house,  and  standing  opposite  to  it. 
Inch  bald  thereupon,  on  the  2drd  Sept.  1867,  filed 
the  bill  in  the  second  suit,  against  Barrington  and 
Jaque,  for  the  purpose  of  restraining  the  perform- 
ances of  the  circus.  The  bill  in  this  suit  stated  that 
there  was  a  strip  of  garden  ground  between  the 
Fairfield  and  the  road  in  front  of  Park-terrace,  and 
that  the  entrance  to  the  circus  was  through  a  gate 
in  the  fence  opposite  the  next  house  to  the  plaintifiTs 
house,  and  that  there  was  no  building  or  other 
obstruction  to  sound  between  the  plain tifTs  house 
and  the  circus,  except  one  or  two  trees  in  the  strip 
of  garden  ground. 

The  bill  stated  that  the  circus  was  opened  on  the 
18th  Sept.,  and  that  the  performance  commenced 
on  that  day  at  half-past  swen  in  the  evening,  and 
lasted  until  about  half -past  ten  to  eleven  o'clock ; 
that  a  great  number  of  persons  attended  the  per- 
formance, and  that  throughout  the  performance 
there  was  music,  including  a  trombone  and  other 
wind  instruments,  and  violoncello,  and  great  noise, 
with  shouting  and  cracking  of  whips ;  that  the 
noise  occasioned  very  great  disturbance  to  the 
plaintiff  and  his  family,  and  to  other  occupiers  of 
the  houses  in  Park- lane;  that  the  performance 
attracted  vendors  of  walnuts,  and  other  noisy  per- 
sons in  great  numbers,  who  loitered  about  Park- 
lane  opposite  the  terrace,  and  made  a  great  noise, 
to  the  annoyance  and  disturbance  of  the  plaintiff 
and  his  family,  and  the  inhabitants  of  houses  in  the 
immediate  neighbourhood.  The  bill  then  referred 
to  subsequent  performances,  and  alleged  that  similar 
annoyances  had  been  produced  thereby. 

And  the  bill  prayed  for  an  injunction  in  similar 
terms  to  the  bill  in  the  first  suit.  An  injunction 
was  granted  by  V.  C.  Malins  in  this  suit  on  the 
26th  Sept.  1867.  The  plaintiff  consented  to  its 
operation  being  suspended  for  a  few  days,  and  at 
the  expiration  of  that  time  the  circus  was  removed. 
Appeals  were  presented  from  the  orders  of  the 
5th  Sept.  and  the  26th  Sept.  The  appeal  in 
IncMtald  v.  Robinson  was  heard  by  I>ord  Justice 
Lord  Cairns  on  the  15th  Jan.  1868,  when  the 
appeal  motion  was  ordered  to  stand  over  till  after 
the  hearini;  of  the  cause.  The  appeal  in  TnchhaM 
v.  Barrington  was  heard  by  Lord  Justice  Lord  Calms 
on  the  17th  Nov.  1867.  His  Lordship  was  of  opinion 
that  the  evidence  then  before  the  court  was  not 
sufficient  to  establish  a  nuisance,  and  he  conse- 
quently dissolved  the  injunction.  Uis  Lonlship,  in 
giving  judgment,  said  {inter  a/ia):  "I  agree  that 
the  cjuestion  in  the  cause  appears  to  be  entirely  a 
question  for  the  hearing.  There  arc  no  doubt  cases 
in  which  the  act  about  to  be  committed,  if  it  is 
allowed  to  proceed,  will  occasion  an  effect  to  the 
plaintiff,  which  will  be  irremediable,  and  therefore, 
in  a.  case  of  that  kind,  or  it  mi^^ht  be  in  n  case  where 
the  nujsanoe  complained  of  was  cWavW  nw^  <i\%- 
tinctijr  Buch  as  had  beeu  the  suV^ect.  ot  i^i«M'\Q\&a 


decision,  the  court  might  eren,  on  an  interlocutory 
application,  grant  an  injunction  to  keep  matters  is 
statu  quo  till  the  hearing.  With  ref^ard  to  the  case 
now  before  the  court,  as  it  will  hare  to  be  decided 
at  the  hearing,  I  do  not  desire  to  express  any  final 
or  formal  opinion  upon  it,  and  it  is  sufficient  for  me 
to  say  that  I  am  far  from  satisfied,  npon  the  evi- 
dence now  before  the  court,  that  any  case  of 
nuisance,  as  that  term  is  understood  at  law.  can  be 
maintained  by  the  plaintiff.  The  eridencc  at  the 
hearing  may  be  very  different  from  what  it  it  nov, 
and  my  obst^rvation  applies  to  the  evidence  as  it 
now  stands.  There  are  no  doubt  many  authoritia 
to  the  effect  that  noise  in  the  immediate  proximitr 
of  a  residence  may  become  a  noisanoe,  and  may  te 
abated  as  such.  There  are  authorities  to  show  tfaii 
the  collecting  of  crowds  immediately  before  a  res* 
dence,  so  as  to  block  up  the  approaches  to  tbe 
residence,  may  be  a  nuisance,  and  that,  if  tbe  ool* 
lection  of  those  crowds  is  to  be  attributed  to  tbe 
act  of  a  particular  individual,  that  individual  miy 
be  restrained  from  the  commission  of  that  act.  Btf 
the  evidence  entirely  fails  here  to  satisfy  me  thit 
the  noise  of  the  performance,  by  which  1  refer  ts 
the  noise  of  the  music,  is  such  as  to  occasioo  a 
nuisance  to  a  house  situate  so  far  off  as  the  fAsin- 
tiff's  house  is  stated  to  be,  and  the  evidence  failf  tt> 
satisfy  me  that  there  is  any  collection  of  crowdi  ts 
such  an  extent  as  to  block  up  the  thoroughfare,  or 
to  create  a  nuisance  to  the  plaintiff.  I  say  no  moie 
than  that,  because  at  the  hearing  the  evidence  mij 
be  of  a  more  satisfactory  kind,  and  may  alter  the 
view  that  may  be  formed  of  the  case  upon  the  pvp- 
sent  evidence.  I  think  the  question  is  one  for  the 
hearing.  It  may  be  said  that,  the  circus  having 
been  removed,  and  there  being  no  immediate  inten- 
tion of  rebuilding  or  replacing  it  on  this  piece  of 
ground,  the  order  which  has  been  made  mi^t 
be  allowed  to  stand.  But  I  cannot  help  feeling  that 
the  defendant  would  go  to  the  hearing  of  iht  amm 
with  very  great  prejudice,  if  (there  not  beins.  in 
my  opinion,  any  ground  for  the  order)  the  order  for 
an  injunction  were  allowed  to  remain,  and  to  place 
the  defendant,  as  he  would  be  at  the  hearing,  in  the 
position  not  of  having  a  case  proved  against  him, 
but  of  being  obliged  then  to  get  rid  of  the  iojauc* 
tion  which  had  been  granted  on  Jhe  previous  occa- 
sion. I  think,  therefore,  with  great  respect  tu  tbe 
Vice-Chancellor,  that  the  order  appealed  from  ooght 
to  be  discharged.** 

The  two  causes  came  to  a  hearing  in  Dec.  1S6S, 
before  Malins,  V.  C,  and  his  Honour  then  made  tbe 
injunction  in  both  suits  perpetual  against  Bar- 
rington. The  injunctions  against  Robinson  and 
Jaque  were  dissolved.  With  regard  to  the  evidence 
as  it  stood  at  the  hearing  in  the  first  suit,  it  is 
unnecessary  to  say  more  than  that  in  the  opiai«>n  *i 
the  Lords  Justices  it  failed  entirely  to  sappoit  the 
plaintiff's  case,  either  as  to  noise  or  as  to  tbe 
assembling  of  disorderly  crowds. 

In  the  second  suit  the  plaintiff  made  an  aflMavit 
in  the  following  terms:  "Sitting  in  my  drawing 
room  I  could  most  distinctly  hear  the  music  aad 
band  in  the  circus,  and  distinguish  the  tunes,  vith 
ringing  of  a  bell,  cracking  of  the  whip,  the  shootiitf 
to  the  horses  performing,  loud  roars  of  laughter, 
with  clapping  of  hands,  stamping  of  feet,  and  othtf 
applause.  I  could  also  hear  the  talking  of  tbe 
clown,  and  could  even  distinguish  occasionally  the 
words  U8e<i,  and  so  distinctlv  could  I  hear  sJaodi 
from  the  circus,  that  I  could  even  distinguish  i 
single  {lerson  clapping  his  hands.  I  could  ai-'^ 
while  in  my  dining-room,  with  Uie  window  dawti 
and  fastened,  the  shutters  also  being  closed  aai 
fastened,  hear  the  music  very  distinctly.  loosiJ 
hear  also  at  other  times  a  most  unpleasant  noisi 
Itcvov  «lw  \tv«t.Tument  which  1   took  to  be  either  a 

UQTQX)iQ»ti<i&  Q\  ^  \Mea  xSs^.  t  ooold  hair  also  ^ 
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kppLaiue,  ao  >■  entirely  to  deitroj  the  OTdinaij 
peace  and  qaiet  of  mj  dwelliiiK-bouie.  In  fact,  I 
Km  MtieBed  that  in  no  ruuni  ia  my  hoiue  coulil  I 
entirely  eicape  from  the  noises  arising  from  the 

The  pUuDtiff  farther,  in  the  eame  ofBdavtt,  said  ; 
"During  the  performani«  numbers  of  disorderly 
penoiu  and  women  of  loose  character  were  in  the 
n*bit  of  collecting  in  the  neifchbourhood  of  Park- 
terrace  anil  in  Fork-lane,  and  more  eapecially  at 
the  conclusion  of  the  performances,  the  shouting, 
hnotini;  and  yelling  uf  the  crowds  learing  waji  most 
ofFrnsiTe,  and  caused  a  disturbance  of  a  most  int 
lerkble  character." 

Mrs.  Inchbald,  the  wife  of  the  plaintiff,  asid ;  "  1 
the  dining-room  of  ray  hoQte,  with  the  windoi 
will  sbatten  closed,  J  could  distinctly  hear  the 
moaic  and  other  noises  attending  the  performances. 
In  my  children's  nursery,  with  the  windows  shut,  I 
could  distingnish  many  of  the  tunes  played  in  the 
circni,  and  amongst  others  noted  some  of  the  fol- 
lowing, naniety,  one  of  the  Lancers'  Quadrilles,  the 
Guards'  Waltz,  and  the  Perfect  Cure.  I  could 
•1*0  distinctly  hear  the  cracking  of  the  whips,  the 
talking  of  the  clowns,  together  with  the  laughter, 
■tamping,  and  applause  of  the  audience.  The  noises 
(rom  the  circus  were  a  gn^at  nuisance  to  me,  and 
caused  great  annoyance  and  irritation  to  me,  and 
prerented  my  enjoying  the  ordinary  peace  and  quiet 
ol  my  house,  and  following  with  comfort  my  accus- 
tomed occupations.  The  pcrfnnnanccB  attracted 
larite  numbers  of  disorderly  and  noisy  people,  the 
ahciuting  and  hooting  of  whom,  particularly  on 
kaTlDg  the  circiM,  was  a  nuisance  of  a  most  otfen- 
■Ive  and  anbearablu  character." 

The  Rev.  J.  F.  Franks  (who  lived  in  No.  8.  I'arfc- 
terrace,  the  plaintiff's  house  Uniig  N.i.  r.)  said  ;  "  I 
roracmber  on  one  occasion,  in  iiarticulur,  my  wife 
was  ID  much  disturbed  by  the  continued  nuisc  uf 
the  music  during  the  evening  ptrfomiatice,  that  she 
left  the  drawing-ronm  and  occupied  another  room. 
The  noise  and  disturbance  uccaaioned  by  the  per- 
formances and  the  crowis  coming  away  from  the 
aame  would,  if  conlinned,  aa  was  intended,  for  two 
months,  have  become  a  great  nuisance  to  myself  and 
mj'  family,  and  in  case  of  illness  it  might  be  pro- 
daclive  of  serioui  consequences." 

This  tEllimouy  was  conSrmed,  to  a  considerable 
extent,  by  four  or  flro  other  witnesses,  and  it  was, 
iD  theopiuionof  the  Lords  Justices,  substantially 
cuntradicied  by  the  evideuco  adduced  by  the  defen- 
dant Barrington.  The  Vice- Chancellor,  upon  this 
evidence,  held  that  the  plaintiff  had  established  his 
caae  in  both  suits,  and  accordingly,  in  both  suits, 
decreed  a  perpetual  injunction  against  Barrington, 
with  costs. 

Id  the  course  of  his  judgment  his  Honour,  after 
referring  to  Sir  J.  Holt's  Act,  said :  "  1  desire  to  be 
undenloud  as  expressing  my  judicial  opinion,  that 
Id  every  case  uf  nnisonce  brought  before  the  court, 
whether  it  be  by  darkening  lights,  by  fouling 
atreama,  by  making  undue  noises,  or  whatever  it 
may  be,  it  is  the  duty  of  this  court  to  decide  the 
qtiettion  of  nuisance  or  no  nuisance  for  itself,  and 
any  judge  who  directed  any  sucb  case  as  that  to  go 
to  law,  where  the  evidence  ennbles  him  to  come  to 
a  conclusion  without  directing  an  issue,  would,  in 
my  view  of  the  case,  bitally  miscarry  in  the  dis- 
charge of  his  duty."  And  vritli  reKtinl  to  the  first 
■■lit,  his  llouuur  aaid  :  "  I  couie  to  the  couclusiuu 
Uial  tlii'te  were  such  noisea  and  confusion  that  the 
plaintiff  was  nut  bound  to  submit  tu,  and  it  did  to 
a  senous  extent  interfere  with  the  enjoyment  of  his 
dwelling,  to  which  by  the  Uws  of  tlii*  country  tie  is 
entitled,  and  on  that  gromid  I  can  have  no  doubt 
whatever  that  the  injuiictiou  in  the  first  suit  must 
be  made  perpetual,  and  that  the  defendant  Bar- 
lingtou  moat  pay  die  coals  uf  the  suit."    Ai  to  the 


second  suit,  his  Honour  smd :  '*  "Hie  evidence  has 
abundantly  satisfied  me  that  the  plaintiff  was  ex- 
posed to  material  inconvenience  and  annoyance  in 
his  house,  which  he  is  entitled  by  the  rules  of  this 
court  to  be  protected  from.  But  the  main  point 
argued  in  the  defendant's  favour  ia,  that  the  Fair- 
field is  a  place  in  which  Croydon  fair  has  been, 
from  time  immemorial  held.  It  is  a  place  in  which, 
within  living  memory,  all  the  exhibitions  of  the 
place  have  been  held;  and  when  Mr.  Inchbald  took 
his  bouse,  which  had  in  its  front  the  Fairfield,  he 
must  reasonably  have  expected  to  be  exposed  to 
annoyance  of  this  kind,  and  there  is  proof  that  there 
have,  from  time  to  time,  been  circuses  held  on  that 
ground.  But  I  think  it  equally  clear  that,  when  the 
fair  is  held,  it  is  an  annoyanceof  very  limited  dura- 
tion, for  it  is  admitted  that  the  fair  was  a  cattle 
fair  for  the  ffnt  day,  and  a  pleasure  fair  for  two 
days  afterwards.  It  is  an  annoyance  or  nuisanca 
commencing  and  ending  within  a  week.  There  is  a 
total  absence  of  evidence  to  show  that  drouses  have 
been  held  in  the  Fairfield  having  more  than  a 
week's  durotiou.  I  draw  a  distinction.  Every  mem- 
ber of  society  must  make  reasonable  concessions 
to  other  members  of  society  for  reasonable  amuse- 
ments, and  for  the  occupations  of  life ;  but  even 
they  may  become  a  nuisance.  A  circns  which  any 
man  would  endure  rather  than  come  to  this  court, 
for  a  week  or  more  than  a  week,  becomes  intolOT- 
able  when  it  continues  two  months.  And  not  only 
two  monthit,  because  it  is  obvious  that  if  this  injuno- 
tion  was  not  continued,  the  circus  might  be  put  np 
again  in  the  season  of  ltt68,  and  every  succeeding 
seasoa  it  would  be  there  again.  But  for  tbe  in- 
junction, the  plaintiff  might  be  exposed  to  this  for 
half  a  year,  or  whenever  Mr.  Barrington  might 
think  fit.  I  intend  to  give  no  sanction  to  that  aa 
far  as  my  jurisdiction  is  concerned,  and  I  think 
that  the  injunction  mast  be  made  perpetual  against 
Mr.  Barrington,  and  he  must  also  pay  the  costs  «t 
the  suit." 


Ko  reply  was  heard,  but  the  judgment  of  the 
ourt  was  not  delivered  until  after  tbe  appeal  in  the 
econd  suit  had  been  heard. 


The  following  authorities  were  cited  or  referred 
a  in  the  course  of  the  arguments : 

Jocum*  V.  Knight,  8  L.  T-  Kep.  N.  3.  412 ;  L.  App. 

Ibid,  eai ; 

Eaden  v.  Firth,  IH.AU.  573 ; 

Bottock  V.  Tkf  North  St/^fforiUhire  Railway  Com- 
pany, 5  De  G.  A  S.  584; 

IUj  v.  Moore.  5  B.  &  Ad.  181 ; 

Walker  V.  Bjtwtttr,  5  L.  Eep.  Eq.  25  ;  17  L.  T. 
Kop.  N.  3.  135 ; 

Wldlt  V.  Coht,,,  1  Drew.  313 ; 

Hale  V.  Bnrlow,  4  C.  B.,  N.  S  ,  3S1 ; 

SnHa».  V.  D'.  H'U,  3  Sim.  N.  S,  133 ; 

Oi'Benport  V.  QnUlhtrg.  i  H.  A  M.  3j2; 

EllioUon  V.  Fettham,  i  Bing.  N.  C.  VH : 

Wilde  V.  WiltU,  10  W.  R.  503 ;  6  L.  T.  Rep.  N.  S. 
375; 

«««««  V.  The  Or™i  B<w(«r«  B,liU,-a<,  C.m,.an.j, 
1  H.  *  M.  78;  8  L.  T.  Rep.  N.  S.  STO  ; 

Himli  V.  Afyrahom,  8  Bea.  ^03. 
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■tood  in  very  difPerent  positionB,  but  there  could  be 
no  doubt  as  to  the  law  which  was  applicable  to  cases 
of  this  sort.    It  was  clearly  laid  down  in  the  judg- 
ment given  by  Lord  Cairns,  when  he  dissolved  the 
injunction  in  the  second  of  these  suits.    It  could 
not  be  reasonably  expected  that  this  court  should 
decide  the  abstract  question  whether  a  circus  must 
necessarily  be  a  nuisance,  if  placed  within  some 
fixed  distance  from  a  dwelling-house,  nor  could  such 
a  question  as  that  be  sent  to  be  tried  by  a  jury. 
But  when  there  was  clear  evidence  of  the  existence 
of  a  nuisance  it  ought  to  be  stopped  by  the  inter- 
ference of  this  court.    The  question  was  therefore 
reduced  to  one  upon  the  pleadings  and  the  evidence 
in  the  cause.    The  first  objection  which  had  been 
raised  to  these  appeals  was  that  they  were  appeals 
for  costs  only,  and  his  Lordship  considered  the  rule 
of  this  court  which  prohibited  such  appeals  to  be  a 
Tery  wholesome  rule.  But  these  appeals  were  really 
not  for  costs  only,  for  in  both  suits  a  perpetual 
injunction  had  been  granted  at  the  hearing,  and  in 
the  first  suit  the  defendant's  appeal  motion  from 
the  interlocutory  injunction  was  ordered  to  stand 
over  till  after  the  hearing  of  the  cause.    In  the  suit 
of  Inchbald  v.  Robinson^  even  the  allegations  of  the 
bill  which  referred  to  the  circus  wUch  had  been 
placed  upon  the  same  ground  in  the  previous  year 
only  stated  that  a  nuisance  had  been  caused  by  the 
collection  of  crowds  of  disorderly  persons ;  it  was 
not  alleged  that  there  was  a  nuisance  from  inces- 
sant drtmiming  or  other  noise.    Nor  did  the  matter 
rest  there,  for  with  the  exception  of  one  ambiguous 
paragraph  in  the  plaintiff's  own  affidavit,  there  was 
no  evidence  at  all,  as  to  belief  or  otherwise,  that 
the  defendant's  circus  would  be  conducted  with 
incessant  drumming,  or  noise  or  any  thing  of  the 
kind.    Therefore  in  the  first  suit  the  question  was 
narrowed  to  the  question  of  the  collection  of  crowds, 
and  whether  the  evidence  as  to  that  was  enough  to 
induce  this  court  to  interfere.    There  could  be  no 
doubt  that  a  crowd  might  be  a  nuisance.    But  the 
court  must  have  regard  to  all  the  circumstances  of 
the  case,  and  the  position  of  the  parties.     The 
plaintiff  was  not  disentitled  to  relief  because  he  was 
only  a  tenant  from  year  to  year,  though  no  doubt 
that  was  a  circumstance  to  be  taken  into  consider- 
ation in  determining  the  amount  of  nuisance.    So 
also  must  the  fact  that  the  performances  of  the 
circus  were  only  intended  to  last  for  eight  weeks, 
though  that  would  make  the  court  very  strict  in 
looking  at  the  evidence.   In  the  case  of  Rex  v.  Moore 
(ubi  sup.y,  which  had  been  much  relied  upon  to  show 
that  the  assembling  of  noisy  crowds  was  a  nuisance  at 
law,  the  crowds  which  were  complained  of  collected 
outside  an   inclosure  where  persons  were  shooting 
at  pigeons,  and  the  crowds  outside  were  assembled 
for  the  purpose  of  shooting  at  the  stray  pigeons 
which  escaped.    The  performance  which  collected 
the  crowds  there  was  carried  on  in  the  open  air, 
whereas  in  the  present  case  the  performances  were 
inside  a  building,  and  were  more  like  the  perform- 
ances of  a  theatre.    There  was  very  little  analogy 
between  that  case  and  the  present,  where  the  crowds 
complained  of  were  of  persons  going  to  and  from 
the  performances  in  the  circus.    In   the  case  of 
WaOoer  v.  Brewster,  the  performance  which  caused 
the  crowds  to  assemble  was  an  open-air  entertain- 
ment, consisting  partly  of  an  exhibition  of  fireworks, 
which  could  he   as  well  seen    from    outside    the 
grounds  in  which  they  were  let  off  as  from  inside ; 
and  there  the  person  who  gave  the  entertainment 
was  held  responsible  for  the  nuisance  caused  by  the 
assembling  of  crowds.    There  was  notliing  in  the 
evidence  in  the  present  case  showing  anything  like 
the  collection  of  crowds  in  front  of  the  plaintiff's 
house  in  such  a  wav  as  to  block  up  the  access  to  it, 
Aod  there  wm  really  nothing  to  induce  \2[ie  co\)i3c\» 


spective  injury.  The  rule  applicable  to  a  case  of 
that  kind  was  well  stated  in  Mr.  Kerr's  useful  work 
on  Injunctions,  at  p.  337,  and  the  evidence  in  this 
suit  entirely  failed  to  bring  the  case  within  the  rule 
there  laid  down.  The  suit  therefore  failed,  and  the 
bill  must  be  dismissed  as  against  the  defendant 
Bobinson. 

The  suit  of  Inchbald  v.  BarringUmj  stood  in  quite 
a  different  position.  The  bill  alleged  that  the  noise 
of  the  circus  caused  an  intolerable  nuisance. 
When  the  appeal  from  the  interlocutory  injunc- 
tion was  before  Lord  Cairns,  he  came  (in  his 
Lordship's  opinion)  to  a  perfectly  oonect  con- 
clusion upon  the  evidence  then  before  him.  Bat 
how  did  the  evidence  stand  now  ?  First,  then 
was  the  evidence  of  the  plaintiff  himaelf,  who  ssid 
that  he  could  hear  the  noise  to  such  an  extent  ss  to 
destroy  the  ordinary  peace  and  quiet  of  hia  dwellinf- 
house.  In  this  statement  he  waa  supported  bja 
multitude  of  witnesses,  and  their  testimony,  if  us- 
contradicted,  brought  the  case  entirely  within  the 
authorities,  and  amply  justified  the  interference  of 
this  court. 

Now,  besides  the  plaintiff  and  his  wife  there 
were  seven  witnesses,  who  were  entirely  unooo- 
tradicted.  Did  then  the  fact  that  the  cizcns  vis 
intended  to  last  for  eight  weeks  only  render  it 
improper  for  the  court  to  interfere  ?  His  Lordship 
thought  that  it  did  not.  This  appeal,  therefore, 
failed,  and  must  be  dismissed.  As,  however,  the 
parties  had  wisely  agr^i  not  to  insist  on  having 
the  costs  in  both  suits  taxed,  and  then  set-off  the 
one  against  the  other,  the  bill  in  the  first  snitwouM 
be  dismissed,  and  the  injunction  in  the  second  suit 
made  perpetual,  but  there  would  be  no  cosu  on 
either  side,  either  in  this  court  or  in  the  court 
below. 

Lord  Justice  Giffakd  said  that  the  defendant 
had  a  clear  right  to  appeal  from  the  orders  for  sn 
injunction,  and  therefore  the  appeals  were  not 
simply  for  costs.  But  it  was  argued  that  before  any 
injunction  was  granted  the  court  ought  to  direct  an 
issue  to  be  tried  to  establish  the  fact  whether  there 
was  a  nuisance.  His  Lordship  had  no  hesitatioo  in 
saying  that,  whatever  might  have  been  the  esse 
before  Sir  J.  Rolfs  Act  was  passed,  it  was  now  the 
duty  of  this  court  to  determine  for  itself  the  ques- 
tion of  nuisance.  It  was  the  duty  of  the  court  to 
see  whether  the  evidence  was  sati&actory  to  its  own 
mind,  and  only  to  direct  an  issue  to  be  tried  if  the 
evidence  was  not  satisfactory  to  itself,  and  when  it 
was  satisfied  that  the  verdict  of  a  jury  was  essential 
to  the  ends  of  justice.  His  Lordship  was  dearly 
of  opinion  that  in  neither  of  the  present  suits  wsf 
the  verdict  of  a  jury  necessary.  In  the  present  suit, 
neither  the  allegations  of  the  bill  nor  the  evidence 
were  such  as  to  justify  the  interference  of  the  court. 
The  allegations  amounted  to  this,  that  the  erectioQ 
of  a  circus  must  necessarily  produce  a  nnisanoe  by 
the  collection  of  disorderly  crowds.  The  evidence 
was  very  unsatisfactory,  and  if  on  such  ^egatlooi. 
and  on  such  evidence,  the  injunction  oould  be  sus- 
tained, you  must  stop  any  exhibition  whatever  nesr 
any  dwelling-house.  In  the  second  soit,  there  wss 
a  very  different  state  of  circumstances.  The  hill 
contained  allegations  as  to  the  nuisance  caused  by 
the  noise  of  the  performances,  and  though  th^ 
plaintiff  was  only  a  yearly  tenant,  and  the  per- 
formances were  intended  to  last  for  eight  veeb 
only,  yet  the  evidence  as  it  stood  at  the  hearing 
made  it  clear  that  every  night  of  that  period  cMf  eight 
weeks  there  would  be  very  plainly  heard  inevery^tKHB 
in  the  plaintiff's  house  all  the  noises  accompaoyiog 
the  performances  of  a  circus.  That,  in  his  Loidship'k 
opinion,  was  plainly  a  nuisance  whi^  would  inttf* 
tere  with  the  ordinary  comfort  of  hmnan  cxisteMa 
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SolidtonforthedefendsDt,  a.S.ia6  B.Brvadan. 


Tkio-tdas,  Jan.  28,  1869. 
Bond  (ipp.)  v,  Jauehon  (reip,). 


.  .  .Mmu  Act—Offinots  againil—f^nallits— 
PotBtT  of  magiitratt  to  mitigate  penalties— l,uslona 
CoiaoUdatim  Act  18E8  (16  fl-  17  Vict.  c.  107)  itcU. 
236,  2eS,2i^,  and  itH—Suppknuntal  Cmtomt  Act 
1865(18  J-  19  Vict.  c.  96)  $tcli.  26,  28— Permn 
detaiittd  tor  being  found  on  board  a  thip  with  contra' 
baitdon  board. 
The  power  of  mitigaling  the  penalty  impoied  upon  an 
offender  againil  the  Oistomt  Acti,  given  to  the  magie- 
trate  by  lecO.  263  and  280  o/  the  Caitouu  Conaotida- 
tim  Ad  1863  (16  ^  IT  Vict.  c.  107),  doa  not  apply 
to  thtcate  ofaptrson  udio"  hoa  been  detained,"  and 
taken  before  a  magistrate,  under  sect.  28  of  the  Sup- 
pteme<ualC>atomiActmZ{\%i'\^  Vict. c.^&\ for 
"  having  betn  found  or  diicovered  to  have  been  on  ftoorrf 
a  thip,  ffv.,  having  contraband gooJi on  board;"  and  in 
tudi  cote,  upon  the  confession  of  the  offender,  orptoof 
Bpon  oath  of  the  offence,  Ike  laagitlrate  it  bound  to 
concict  him  in  the  full  penally  of  100/.  imposed  bv 
■  sect.  28,  and  the  offender  must  thermpon  immediatdy 
pag  the  same  "  wilbout  any  mitigation"  (»«■(.  281  of 
tie  Customs  Act  i8S3X  or  be  committed  to  gaol  in 
defaaU. 

This  irai  a  caae  Itated  under  the  Itatute  (20  &.  21 
Vict,  c  43)  for  the  purpose  of  obtainiog  tbe  opinion 
of  the  court  as  follow!  :— 

At  the  Thames  Police  Court,  at  Stepner,  in  the 
count;  of  Mtddletei,  before  me  the  undenigned 
JobD  Paget,  one  of  tbe  magiatratai  of  the  police 
GODTta  of  the  meiiopolis,  sitting  at  the  said  Thames 
Police  Court,  Jonathan  Gill  Jackson  (hereinafter 
csUed  the  respondent)  was  brought  before  me  in 
ciutody,  haTiog  been  detuned  for  the  offence 
hereiiuf(«r  mentioned,  and  information  was  then 
and  them  exhibited  before  me,  by  direction  of  the 
Comraiasioners  of  Her  Majesty's  Customs,  by 
James  Bond  (hereinafter  called  the  appellant), 
•gainst  tbe  said  respondent  in  the  words  and 
figure*  following  ;— 

"  Metropoliun  Police  District,  Stepney  to  Wit. 
"  Be  it  remembered  tbat  James  Bond,  an  officer  of 
cuatoms,  under  the  direction  of  the  Commissioners 
of  Cuatoms,  informs  me,  John  Paget,  Esq,,  one  of 
the  magiatratea  of  the  police  courts  of  the  metro- 
polis, sitting  at  the  Thames  Police  Court,  at 
Slepney,  within  tbe  Metropolitan  Police  District, 

"That  Jonathan  Gill  Jackson,  on  the  2nd  Nov. 
iuat.,  was  found  or  discoTered  to  have  been  on 
boArd  *  ahip  or  boat,  within  a  port,  bay,  harbour, 
riTer,  or  creek,  of  the  United  Kingdom,  contrary  to 
aect.  28  of  the  Supplemental  Custonu  l.,onsolidBtion 
Act  1865,  whereby  the  aaid  Jonathan  Gill  Jackton 
baa  forfeited  tbe  sum  of  lOOf. 

"(Signed)  Jahes  Bonn. 

"  Exhibited  to  and  before  me,  the  2nd  Not.  18Hfi 

"(Signed)  Jobs  Paokt." 

And  apoD  the  said  information  being  read,  the 
CMpondent  pleaded  guilty  thereto,  and  was  con- 
Tict«d  by  me  of  the  said  offence ;  and  I  did  adjudge 
that  the  laid  respondent  should  forfeit  and  pay 
for  fail  Mid  ofFence  the  aum  of  lOL,  which  sum 
tbe  aald  napondeot  then  and  there  paid  into  the 


hands  of  me,  the  aaid  justice,  for  the  ose  of  Her 
Majeaty. 
And  whereas  the   appellant,   being    disaa^sfled 

with  my  determination,  upon  the  hearing  of  the 
said  information,  as  being  erroncou:i  in  point  of 
law,  in  this,  to  wit,  that  I  had  no  power  by  law  W 
mitigate  the  said  penalty,  and  that  I  ought  to 
hare  adjudged  that  the  aaid  respondent  shoitld 
forfeit  and  pay  the  sum  of  100/.,  and  bath,  pursuant 
lo  sect.  2  of  the  statute  (20  4  21  Vict.  c.  *3), 
applied  to  me  in  writing,  within  three  days  after 
the  aaid  delerminatioo,  to  state  and  sign  a  case, 
setting  forth  the  facts  and  the  grounds  of  such 
my  determination  as  aforesaid,  for  tbe  opinion  of 
Her  Majesty's  Court  of  Exchequer  at  Weatminster. 

Now,  therefore,  I,  the  said  John  Paget,  as  such 
magistrate  as  aforesaid,  in  compliance  with  the  said 
application  of  tbe  said  appellant,  and  the  proTisiona 
of  the  atatate  aforeaaid,  do  hereby  atale  and  sign 
this  cose,  and  I  do  set  forth  the  facts  as  herein- 
before stated,  and  1  do  state  tbe  grounds  for  my 
determination  as  follows,  that  is  to  say, 

The  Supplemental  Cuatoms  Consolidation  Act 
1856,  provides  that  the  said  28th  aection  of  that 
Act.  in  the  aaid  information  referred  to,  shall  be 
taken  to  be  incorporated  in  and  form  part  of  the 
Cuatoma  Consolidation  Act  1853,  and  shall  be  read 
in  lieu  of  tbe  236th  section  of  the  last  mentioned 
Act.  The  2G3rd  section  of  the  latter  Act  provides, 
amongst  other  things,  that  in  piweedinga  by  Infor- 
mation before  a  justice  ot  justiL-es,  such  justice  or 
juaticea  should  have  jurisdiction  to  the  extent  of 
lOOi  with  power  to  enforce  or  mitigate  any  penalty 
sought  M  be  recovered ;  and  I,  having  considered 
the  said  cose,  waa  of  opinion  that  the  aum  of  WL 
was  an  adequate  and  St  penalty  for  the  offence  of 
which  the  aaid  respondent  waa  so  convicted  «■ 
aforesaid,  and  did  mitigate  tbe  said  penalty  accord- 
ingly. 

The  question  of  law  ariabg  on  tbe  above  state- 
ment, and  upon  which  the  opinion  of  the  court  is 
asked,  is,  therefore,  as  follows  : 

Whether,  in  the  caae  of  such  correction  as  afore- 
said, I,  as  such  magistrate,  had  or  had  not  power  so 
to  mitigate  the  said  penalty  of  100^  sought  to  be 
recovered  as  aforesaid. 

(Sgned)  Jobs  P*okt. 

The  Aitorney- General  (Sir  R  P.  Collier,  Q.CO, 
with  whom  were  the  Solidlor- General  (Sir  J.  D. 
Coleridge,  Q.C.),  Loclce.  Q.C.,  and  Beaaleg,  appeared 
to  support  the  appeal  on  behalf  of  the  Crown. — The 
reapondent  was  convicted  of  the  offence  in  question, 
namely,  of  having  been  found  on  board  ■  vesael 
with  contraband  goods  on  board  under  sect.  28  of 
the  Supplemental  Customs  Consolidation  Act  1866 
(18  &  19  Vict,  c,  96),  which  section  is  substituted  for 
sect.  236  of  the  former  Act  of  1855.  The  laat  throe 
lines  of  that  aection  (38)  are  tbe  material  parts, 
namely,  that  the  party  so  found  "shall  forfeit  t\e 
sum  of  lOOi,  and  shall  be  detained  and  taken  before  any 
justice,  to  be  dealt  with  as  thereinafter  directed."  The 
material  point  is  that  the  respondent  was  a  person 
'■  liable  lo  be  detained,"  and  that  he  was  in  fact  so 
"detained,"  Bv  sect.  281  of  the  previous  Act,  the 
Customs  Conao'lidation  Act  1853  (16  ft  17  Vict. 
c.  107)  any  justice  before  whom  any  person  "  liable 
to  be  detained,  and  who  shall  have  been  detained," 
which  is  the  east  here,  shall  be  brought,  may,  either 
upon  the  party's  confession,  or  upon  proof  of  the 
offence  upon  oath,  convict  such  person  of  the  offence, 
whereupon  the  latter  ahail,  immediately  thereupon, 
■'pay,  icithout  any  mitigation."  the  penally  impoaed 
for  the  offence,  or  in  default  be  committed  to  gaol 
for  aix  months.  The  respondent  here  being  a  person 
"liable  to  be  detained,"  and  "having been  detained" 
under  sect  281  uE  tlie  CaaWnt*  ^^A  <A  ■VW«i,-«fc 


feit  the  pi'imltf  of  100/,  without  a,oy  power  in  the 
magiBtratf  to  mitigate  the  amomit.  The  learned 
nmf;i«triite  here,  it  scemi,  relit^d  iin  sect.  3G3  of  tbe 
Act  cif  1853,  aM  (ciTiag  hiiD  a,  power  of  mitigation, 
but  that  section  applied  only  to  a  caw  where  good* 
have  been  stiztd,  uiid  not  to  a  ca«e  like  the  prenent, 
where  a  perioa  hai  been  iletained  under  sect.  281 ,  in 
which  case  the  penally  impoacd  is  imposed  by 
•ect.  !8  of  the  later  stalule  of  1 835,  "  without  any 
tniligation ;"  and  if  It  be  not  pniil  the  party  rount. 
under  the  same  acctiun,  b«  cent  to  prison.  No  duubt 
by  sect.  243  of  the  Act  of  1853  the  commissionera 
have  the  powerof  mitigating  the  penalty  or  re Diitiing 
the  j)uni*hnient  of  impriiuumeut,  but  the  magis- 
trace  in  this  case  had  no  such  power.  Hu  douht, 
too,  by  sect.  280  of  the  Act  of  185%  tile  magislrale 
has  power,  in  the  casus  to  which  that  lection  applies, 
to  mitigate  the  peuatCy  fur  a  Hrst  offence  to  a 
mintuium  of  one-fourth  of  the  penalty  incurred  ;  but 
that  seetion  is  not  applicable  here,  and.  luoreaver, 
if  it  were,  the  mitigated  penalty  of  10/.  dues  not 
amouDltoone-fourthuf  100^  The  previous  section, 
3T8,  shows  what  ia  meant  by  tbe  words  "  as  afore- 
■ud  "  in  sect.  2g0.  [Chahnell,  B.— I  should  think 
that  the  words  "as  aforesaid,"  in  sect,  HHU,  refer 
ratlier  to  the  2T7th  section  thauto  the2T8lh.j  Tliat 
is  probably  so ;  but  sect.  'Ml,  it  is  contended,  seta 
•11  doubt  iu  Uiu  mutter  ut  rest.  Tlie  learned  raagii- 
tratt)  here  seems  to  have  considered  that  lie  had 
power,  under  either  sect.  263  or  sect.  'AbO  of  the  Act, 
of  1863  (16  &  17  Vict.  e.  107),  to  itittigale  the 
penalty  of  100/.  tii  10/. ;  but  it  ia  contended,  on  the 
part  of  tbe  Crown,  that  he  had  no  power  of  miti- 
gation at  all  under  either  of  those  sections  in  the 
present  case,  and  that  even  if  he  had  a  power  under 
sect.  280  (which  is  denied),  that  it  extended  only  to 
reducing  the  penalty  to  one'fourth  of  the  original 
amount  of  100/. 

elpundent 


MAQISTBATES*  OASES. 
Ex  parte  BiCHABD  ToMU^fsoN. 


Kellv.  C.  B.— I  apprehend  that  we  must  deliver 
our  judgment  in  this  case  lor  the  appellant.  The 
penalty,  we  must  take  it  for  grnnted,  has  been  miti- 
gated here  under  the  power  contained,  or  supposed 
to  lie  conlnined,  in  the  :JS3rd  pcction  of  the  Cuatonis 
ConsolidalioH  Act  1858  (IK  »  17  Vict.  c.  107).  I 
asked  the  lesrneil  Attorney-Ueiieral,  in  the  course  of 
the  argument,  whether  there  was  any  other  clause 
ill  ciiher  of  tbe  Acts,  cuntuininti  or  compriting  the 
power  of  mitigation,  or  of  subacitutiun  of  a  less  for 
a  greater  penalty,  than  Ibuae  which  have  been 
roferfed  to  in  the  special  case  and  in  the  argumeJit 
at  bar,  and  the  answer  given  to  me  by  the  Attorney- 
General  was  that  there  is  none.  We  must  take  it 
fnr  granted,  therefore,  that  there  is  none,  and  I 
presume  that  such  is  the  case.  If,  therefore,  we 
I'Kik  nt  the  2(;8rd  Section,  under  which  wu  are  tu 
presume  that  the  learned  magislr.ite  has  reduced 
the  amount  of  the  penally  in  this  case,  we  And  that 
it  is  confined  entirely  tu  cases  in  which  goods 
shall  have  been  seized  in  the  United  Kingdom,  and 
with  regard  to  which  the  amount  of  duty  or  penalty 
claimed  by  Ihc  Crown  aliall  nol  exceed  the  sum 
i<f  too/.  In  the  case  of  goods  seizeil,  where  pcnul- 
lica  are  sought  to  be  enforced  before  the  magis- 
tralCH  under  lliis  section,  the  njagistrate  haa  |K>wer 
to  miti^ute  or  tu  reduce  the  penally,  or  rather  to 
suhs(itut<>  the  Jienalty  about  tu  be  imposed  fur  a 
greater  iiuni.  Hut  that  ii  ciinliiuil  to  tbe  can.'  iif 
g>j<ids  sailed.  Nuw  in  the  cuae  at  gireaent  before 
the  court  tbi're  has  bii'ii  no  seizure  of  kuihIs  at  all. 
Tliv  present  is  an  oReuce  of  a  totally  dilTureiii 
diameter,  and  ai  to  which  wu  find  no  iiruvisir>ii 
ID  uiiy  of  the  Acts  relating  to  the  CustimiH  unubling 
Uie  aJtgiairiLUi  to  niitigat«  thu  peitaAij.  Uniki 
UtK)  cuvumstanixs,  the  Iciuiwd  nia:^tTatc  \ta»,  l\ 


[Q-B. 

think,  fallen  into  a  mistake,  and  we  must  therefon 
^ve  effect  to  the  appeal,  the  reanlt  of  which,  I 
■luppoae,  will  be  that  the  sentence  impunng  the 
full  penalty  of  100/.  on  the  respondent  must  be 
isntered  or  taken  to  have  been  paaaed  by  tb« 
m^istrate. 

Channel:.,  B, — I  think  that  this  is  a  very  dear 
wse.  The  magistrate  has  done  wrong  if  he  sup- 
posed that  he  had  any  power  U>  mitigate  the  penally 
in  the  present  case.  I  agree  with  the  Atloniey- 
General  that  the  statutes  taken  together  r^er  W 
different  classes  of  offence,  the  one  the  greater  ths 
other  the  less,  and  in  the  former  of  which  there  is  a 
power  of  detention.  The  magistrate  evidently  pro- 
(>xded  under  the  263rd  section  ;  and  our  attenliM 
has  been  drawn  to  some  other  sectiona  which  might 
tie  supposed  to  throw  light  upon  the  subject.  I  do 
not  think  that  we  have  any  right  to  interfere  with 
lliein  at  alt.  Our  judgment,  therefore,  will  be  for 
the  appellant. 

FiooTT.  B.— I  am  entirely  of  the  same  opinion 
The  proviso  of  the  263rd  section  of  the  Coaloal 
Act  of  18."i3  must  be  read  as  if  the  words  "  wIms 
any  gooda  sliall  have  been  seized"  give  a  cine  la  all 
that  follows.  This  ia  nut  a  case  where  goods  have 
been  seized,  and  therefore  there  ia  no  power  to  miti- 
gate the  penalty  under  that  section:  and  I  think 
that  my  brother  Cbannell  has  given  ths  true  irad- 
ing  to  the  280th  section  of  the  same  atatnte  as 
applying  to  "justices  as  aforesaid,"  and  not  to 
'■  penalties  as  aforesaid." 

Clbasbt,  B.— I  coDcor  entirely  in  tlw  o^oioni 
that   have   been  expressed    by   my   Lord   and  my 

brothers  Channel!  and  Pigott ;  and  I  will  only  add 
thai,  as  regards  the  2fi3rd  section  in  tbuie  cas-t 
where  it  dues  apply  and  the  magistrate  has  U>^ 
pureruf  mitigating  the  penalty,  the  Commissioner! of 
Cuitoma  have  thepower  of  preventing  his  doing  so  by 
directing  that  the  case  shall  proceed  in  the  Supeiiut 
Courts.  The  effect  of  the  concluding  part  of  the 
proviso  is  to  take  the  case,  at  the  will  of  the  Coni- 
missioners,  out  of  the  jurisdiction  of  the  luagistrau 
who  hus  power  to  mitigate  the  penalty. 

Jadameutfw  the  iwpeUaat.      Tht  fall  pauJlj  if 
lOU/.  to  be  i-Jiicltd. 
Attorney  for  the  appellant,  J.  F.  Haaitl.  Solidtw 
to    the  Customs,  Custom  House,   Lower  Thsmei- 
street,  E.C. 


TkUT^t^,  Ajtrit  \o,   1869. 
Ex  parte  RiCHASD  Tomubbon. 

Abteace  of  d 

,  T.  having  been  conricttd  of  an  <0eiict  umAr  d* 
Cuttuiia  Art,  he  paid  the  penaUj/  amtcotU,  aad  ikrt- 
Mpon  afifitifd  Jur  a  nU  Jar  a  eeriiorari  1^  reMOVt  tki 
cunvicluiK  into  this  caiirt  to  be  i/uaaied,  ichui  rvi 
u/iun  thr  ari/anent  uxts  made  obmAiie,  aitd  the  nerliortn 
tuna/,-  bat  H  T.  haeing  baa  •teocaitattd  toft  !•■ 
HVi  n/inu  11  voi/iiiie  ickicli  will  detain  him  from  EiiftaJ 
I'lit  the  reauiiadt'  nf  tlie  geot,  bmu  Ai-z^  anali  If 
e«tfr  ihio  IM  rteogaisawx  rn/Hirtd  by  lir.  i  ttn.  J, 
.-.  lit,  1.  2,  audio  tii:  rerliorari  raaained  ■■nrfvw'- 
t'mfcr  the  cirr.imiiitiimiea  the  court.  whUst  ii  omUh! 
order  a  nuiu  niaul  to  tht  reeogi)itaitrf.  to  be  fvid  uf 
court  at  u  nAetitute,  liiriclid  (As  r«lMra  In  lis  or- 
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Rso.  V,  Peek  akd  otheks  (Justices  of  Devooport). 


[Q.  B. 


In  this  case  Mr.  Tomlinson,  who  is  the  captain 
of  a  merchant  ship,  was  convicted  at  Swansea  upon 
an  information  at  the  instance  of  the  Customs  fur 
smuggling  cigars,  and  thereupon  he  paid  the  penalty 
of  25/.  and  costs.  He  applied,  however,  to  this 
court  for  a  rule  for  a  certiorari  to  bring  up  the  con- 
viction in  order  that  it  might  be  quashed,  the 
ground  of  objection  being  that  the  information 
having  been  heard  before  two  justices,  one  of  them, 
the  chairman,  expressed  an  opinion  that  the  evi- 
dence was  not  sufficient  to  convict,  and  that  the 
information  should  be  dismissed,  whilst  the  other 
justice  held  that  it  was  sufficient ;  and  being  in- 
formed by  his  clerk  that  one  justice  alone  could 
convict,  he  convicted  accordingly.  Upon  the  argu- 
ment, the  rule  for  the  certiorari  was  made  absolute, 
and  the  writ  went  to  the  justices.  Since  the  con- 
viction the  defendant  had  been  necessitated  to  go  to 
sea  upon  a  voyage  which  will  detain  him  from 
England  for  the  remainder  of  the  year^  and  as  it  is 
necessary  under  the  5  Geo.  2,  c.  19,  s.  2,  that  before 
the  certiorari  is  returned  the  defendant  should  enter 
into  a  recognisance  to  the  amount  of  50/.,  con- 
ditioned to  prosecute  the  said  certiorari^  the  justices 
below  had  abstained  from  making  any  returu. 

ColUns  now  moved  that  the  return  to  the  certiorari 
should  be  enlarged  until  Easter  Term  1870,  or  that 
in  lieu  of  the  recognisance,  the  sum  of  50/.  should 
be  deposited  in  court. 

Beaky,  who  appeared  on  behalf  of  the  Customs, 
objected  on  the  ground  that  the  public  service  would 
be  prejudiced  by  the  delay. 

6o//iiw. -The  penalty  having  been  paid,  together 
with  the  costs,  there  can  be  no  prejudice  to  the 
public.  [CocKBURN,  C.  J. — I  do  not  see  what  power 
we  have  to  dispense  with  the  recognisance ;  have  we 
any  right  to  substitute  a  sum  of  money  to  be  paid 
into  court  for  it?]  The  rule  might  be  enlarged 
unless  the  justices  consent  to  the  deposit. 

CocKBURN,  C.  J. — We  cannot  impose  any  terms 
upon  the  justices ;  the  statute  directs  that  a  recog- 
nisance shall  be  entered  into,  and  we  have  no  power 
to  substitute  a  payment  into  court  in  lieu.  In  such 
a  case,  however,  the  court  will  do  all  it  ran  to 
assist,  and  the  return  to  the  certiorari  may  be 
enlarged  until  the  return  of  the  defendant.  Let  it 
therefore  stand  enlarged  until  Easter  Term  next 
year. 

Return  enlarged  to  Easter  Term  1870. 


WednesdayyApril2%,  1869. 
Rko.  v.  Peek  and  others  (Justices  of  Devonport). 

Appeal— Costs — To  vjhom  payable — Order  bad  in  part 
—  12^13  Ficr.c.45,5.6;  11^12  Fic^  c.  43, 5.  27. 

Upon  an  appeal  against  a  refusal  of  justices  at  petty 
sessions  to  grant  an  alehouse  licence^  the  quarter 
sessions  reversed  such  rejusal,  and  ordered  the  licence 
to  be  granted,  and  the  quarter  sessions  Jwrther  ordered 
the  justices  to  pay  the  appellant  on  demand  3oL  Ids.  lOd. 
Jor  his  costs: 

Held,  that  that  part  of  the  order  awarding  costs  was 

had,    inasmuch   as  it  did  not  follow    the  directions 

its  to  the  payment  of  costs  contained  in  the  \2  ^  \'6 

Vict.  c.  46,  s.  6,  and  the  \\  ^12  Vict.  c.  43,  s.  27, 

which  require  the  costs  in  the  first  instance  to  fte  puid 

to  the  clerk  of  the  peace. 

This  was  a  rule  calling  upon  the  justices  of 
Devonshire  to  show  cause  why  so  much  of  an  order 
made  by  them  on  the  30th  June  1868,  upon  an 
appeal  by  Daniel  Harrington  against  a  judgment 
of  the  defendants  as  orders  the  said  defendants  to 
pftj  to   the   prosecutor   on   demand  the  sum  oi 


35/.  19«.  IQd.,  for  and  towards  his  costs  and  charges 

in  that  behalf  sustained,  and  orders  the  treasurer 

of  the  said  borough  of  Devonport  to  pay  to  the  said 

defendants  the  sum  of  35/.  19.«.  10</.,  being  in  their 

opinion  sufficient  to  indemnify  them  from  all  costs 

and  charges  whatsoever  to  which  they  may  have 

been  put  in  that  behalf,  should  not  be  quashed. 

The  order  in  question  was  made  at  the  quarter 

sessions  for  the  county  of  Devon,  held  on  the  30th 

June  1868,  and  was  as  follows : 

Upon  an  appeal  to  this  court  by  Daniel  Harrington,  of 
No.  7,  Princess-Btreet,  in  the  parish  of  Stoke  Damerel,  in 
the  borough  of  Devonport,  in  this  county,  against  the 
judgment  of  William  Peek,  Esq.,  Major  John  William 
Wulters  Brder,  &c.,  five  of  Her  Majesty's  justices  fit  the 
I>eace  for  tne  said  borough,  assembled  at  a  special  sessions 
of  the  justices  of  the  said  borough  on  the  27th  May  last, 
whereby  they  refused  to  grant  a  licence  to  the  said  Daniel 
Harrington  to  keep  an  inn,  alehouse,  and  victualling  house 
in  his  dwelling-house  and  premises.  No.  7,  Priuoess-street 
aforesaid,  to  seU  exciseable  liquors  by  retail  therein.  This 
court,  upon  due  proof  of  notice  of  appeal  having  been 
given,  and  of  the  recognisance  required  by  law  having  been 
entered  into  by  the  said  Daniel  Harrington;  and  upon 
heariug  counael  and  witnesses  on  his  behalf,  and  no  person 
appearing  in  Bupi)ort  of  the  judgement  of  the  said  iustioes, 
doth  reverse  the  said  judgment,  and  doth  order  that  the 
said  licence  be  granted  by  this  court.  And  this  court  doth 
further  order  that  the  saiii  William  Peek,  &c.,  the  said 
justices,  do  pay  to  the  said  Daniel  Harrington,  on  demand, 
the  sum  of  351. 19«.  lOd.,  for  and  towards  his  ooets  and 
charges  iu  his  behalf  sustained.  And  this  court  doth  lastly 
order  the  treanurer  of  the  said  borong'h  uf  Devonport  to 
pay  to  the  said  justices  the  sum  of  351.  lOs.  lOd.  being,  in 
the  opinion  of  this  court,  sufficient  to  indemnify  them  m>m 
all  costs  and  charges  what^ooror  to  n-Vich  they  may  hav» 
been  put  in  this  behalf. 

By  section  6  of  the  12  &  13  Vict.  c.  45,  it  is 
enacted, 

That  upon  any  appeal  to  any  court  of  general  or  quarter 
sessions  of  the  peace,  the  court  before  whom  the  same  shall 
be  brought,  may,  if  it  think  fit,  order  and  direct  the  party 
or  parties  against  whom  the  same  shall  be  decided  to  pay 
to  the  other  party  or  ^>artios  such  couts  aud  charges  a.4  may 
to  such  court  api>ear  just  and  reasonable,  such  costs  to  be 
recoverable  iu  the  manner  provided  for  the  recovery  of  costs 
upon  an  appeal  against  an  order  or  conviction  by  an 
Ai:t  passed  m  the  twelfth  year  of  Her  Majesty's  reign,  in- 
tituled, **  An  Act  to  facilitate  the  Performance  of  the 
Duties  of  Justices  of  the  Peace  out  of  Sessions  within  Enir- 
land  and  Wales  with  respect  to  Summary  Ck)nvictionB  and 
Or'lers." 

By  the  11  &  12  Vict.  c.  43,  s.  27,  it  is  enacted : 

That  after  an  appeal  against  any  such  conviction  or  order 
as  aforesaid  shall  be  decided,  if  the  same  shall  be  decided  in 
favour  of  the  r^pondent«,  the  justice  or  justices  who  made 
such  conviction  or  order,  or  any  other  justice  of  the  peace 
of  the  same  county,  ridixig,  division,  Ubeity,  city,  borough^ 
or  place  may  ibsue  such  warrant  of  distress  or  commitment 
as  aforesaid  for  execution  of  the  same,  as  if  no  such  appeal 
had  been  brought;  and  if  upon  such  appeal  the  court  of 
quarter  sessions  shall  order  either  i>arty  to  pay  costs,  such 
order  shall  direct  such  costs  to  be  paid  to  the  clerk  of  the 
peace  of  such  court  to  be  bv  him  paid  over  to  the  party 
entitled  to  the  same,  and  shall  state  within  what  time  such 
costs  shdl  be  paid  :  and  if  the  same  shall  not  be  imid  within 
the  time  so  limited,  and  the  part^  ordered  to  pay  the  same 
shall  not  be  bound  by  any  recognisance  conditioned  to  poj 
such  costs,  such  clerk  of  the  peace,  or  his  deputy,  upon 
application  of  the  party  entitl^  to  such  costs,  or  of  anv 
I)er8on  on  his  behalf,  and  on  payment  of  a  fee  of  Is.,  shau 
grant  to  the  party  so  applying  a  oertificato  (B)  that  sach 
costs  have  not  been  paid,  &c. 

MeJlish,  Q.  C  appeared  in  support  of  the  order  of 
sessions.  The  facts  stated  show  that  the  costs  were 
ordered  to  he  paid  to  the  appellant  in  person,  and 
not  through  the  clerk  of  the  peace.  No  douht  in 
Gay  V.  Matthews^  4  B.  &  8.  425,  where  the  order  was 
made  for  costs  to  be  paid  in  the  first  instance  to  the 
clerk  of  the  peace,  to  be  paid  by  him  over  to  the  party 
entitled  to  the  same,  it  was  discussed  whether  or 
not  this  mode  of  ordering  the  costs  was  correct ;  and 
there  Cockburn,  C.  J.  says,  "The  only  question 
that  really  requires  the  expression  of  the  court  is, 
whether  the  form  of  the  order  of  the  quarter  sessions 
for  payment  of  costs  is  valid  ?  I  think  that  it  is." 
After  that  decision  I  cannot  contend  that  this  order 
as  regards  the  payment  of  costs  is  good.  I  must 
submit  therefore  to  Uvat  ^x\.  ^i  >2q!&  ^x^<«.  Xysxsc^ 


irtAOTflTBATFia'   OAStiS. 


jDDOBa'  Ch  ] 


The  Olds  am  Pbtriok. 


EJin 


•■Ot 


KingtkM,  Q.C^  in  tupport  of  tlie  rale, 
cklled  npon. 
By  the  CooBT — 

Order  of  ittiioiu  lobegHoalitdtoJarahiK 
tht  payment  ofcottt. 


JXTDQES'  CHAMBERS. 

Reponid  br  T.  O.  Cuoap, 

THE  OLDHAM  PETITION. 

Saturday,  April  10, 1869. 

Sentiiig — AppUcation   ajltr    trial — Chtia  rgteltd — 

Al  tit  tnal  of  Ihe  pttilion  tlit  pttitum^  ji»ii»g  that 
the  TupomUKti  had  a  f/nu  of  objeelioia  Mihich  peli- 
tunert  had  thought  it  tuuiairalile  to  bring  foneard, 
applied  to  add  a  Utt  of  parlialari.  An  ortkr  to  thai 
tfftct  But  aeuirdiiigtn  made  bf  the  judge  .- 

Beld,  that  llu  petitioner!  having  failed,  miul  pay  the 
eo*lt  it  rt^iecf  qf  that  cum. 

Tun  ctasKt  of  petitioners'  objectioat,  alloiced  by 
judge't  order,  loere  refected,  improptrly  at  ikry 
<dl^ed,  by  the  judge  at  the  trial.  Bad  it  been 
imntm  thai  theie  claiaei  would  have  been  refected, 
the  petilioneri  tialed  that  lAey  should  not  have 
protracted  the  inquiry  to  such  length.  The  peti- 
tioners alK-  proved  <i(  tlie  trial  ttco  caaei  of  mild 
bribery  and  tum  tatei  of  intimidnSion  by  an  unaulko- 
riud  perion.  Bat  the  fudi/e  bring  of  opinion  ihut  the 
petilioncTM  loould,  in  the  eveiit  named,  kavt  prosecuted 
the  inquiry  at  far  OM  they  could,  and  that  the  rapon- 
dentt,  not  having  txhanaled  their  objecliont,  might  iact 
rteriminated  and  proved  bribery  and  inlimidation  at 
the  trial: 

I  ikould  fotloa  the 


This  wu 
•crutiny,  concladed 

"Let  the  said  respondents,  their  attorney,  or 
^ent,  attend  me  at  my  chamben  in  KoUs  garden, 
Chancery- lane,  on  Saturdsy  next,  at  twelve  of  the 
clock  at  noon,  lo  riiow  cause  why  the  peiitioncrs 
should  not  be  at  liberty  lu  priK:i,'ed  with  the  further 
beariofc  of  their  petition.  u|>oii  the  ground  that 
certain  classes,  riz..  \!0  and  '21,  in  the  additional 
list  of  partiuulars  Jellvertd  to  ttie  reaijuudeni 
atLorneya  on  the  13th  March  InM.,  and  allowed  I. 
the  order  made  berein  by  me  od  the  IGlh  March 
inst.,  were  improperly  rejected  by  me ;  and  also 
Qlioii  the  ground  that  the  petitioners  were  misled  in 
conducting  thuir  case  by  such  allowance  of  the  said 
diisses,  and  that  they  prosecuted  their  petition  in 
beaa  fide  reliance  upon  such  classes  being  available; 
or  why  my  order  or  certificate  awarding  costs  to  the 
respondents  should  not  be  set  aside  or  varied,  upon 
the  same  ground.    Dated  the  31st  March  1869, 

"  Colin  Blackburn." 

The  Qrst  part  of  the  summons  was  abandoned 
by  the  petitioner,  Blackburn,  J.,  remarking  that 
nothing  short  ol  an  Act  of  Partiameut  could  enable 
tbciu  to  reopen  the  petition. 

Jtodureil,  H-  C.  supported  the  summons  ;  Hertchell 
opposed. 

RodfceB  said  that  he  had  two  aCBdavits .  one  by 
Mr.  Serjeant  Spinfcs,  and  the  other  by  Mr.  Harwar 
(tlie  petitioner's  agent),  and  from  these  affldjiils  it 
would  be  seen  that  a  very  strong  case  was  made 
out  why,  if  not  entirely  rescinded,  at  all  events  the 
order  made  u  to  costs  should  be  varied.  He  pro- 
ceeded to  obaerre  that  the  petitioner  had  relied 
upon  d«WM  ao  *Jid  31  *hen  they  broMg\rt  Ituwaii 


as  not  I  classes  would  have  been  rejected  they  wtmld  most 
certainly  have  given  up  tbe  attempt  to  noseat  the 
I  members  before  the  inquiry  had  been  protracted  to 
the  eighth  day.  After  reading  one  or  two  portioai 
of  the  affidavits,  Mr.  Rodwell  repeated  that  the 
petitioners  had  relied  throughout  npon  dasaea 
20  and  21  as  part  of  their  ca»e.  [BLiCKBCis,  J.— 
How  can  that  he,  seeing  that  I  had  not  gr«nted  tia 
order  allowing  even  daaa  19  before  the  I6th 
Match?  It  cannot  be  tbat  tbe  petitioni  irikd 
upon  either  classes  19,  20,  or  21,  because,  in  txt, 
those  classes  had  no  eiisteuce  Kt  all  uutxl  afttf 
tbe  respondents'  scrutiny  lists  iret«  handed  to 
the  petitioners'  agent*.]  That  was  ao,  but  tbe 
reason  waa,  as  he  had  stated  to  his  Lordship  befon. 
he  had  considered  the  question  very  carefully,  and 
had  given  his  opinion  that  it  waa  andeaitvble  to 
put  in  such  cases  as  those  contained  in  class  11^ 
because  they  did  not  know,  until  they  h»d  seen  the 
revising  banister's  list,  whether  or  not  there  had 
been  any  decision  upon  them.  But  when  At 
revising  barrister's  lists  were  seen,  then  Mr.  Harwir 
found  that  in  nearly  every  instance  there  had  bm 
an  express  decision  upon  the  qneation  ;  and,  as  tbs 
respondents  had  a  list  of  that  kind,  act  the  peti- 
tioners applied  to  add  one  also.  [BucKBtsBa,  J-~ 
Yes  ;  and  that  was  all  that  the  application  went  tSt 
He  added  tbat  the  order  as  to  class  19  was  then  mads 
by  him,  because  he  thought  that  under  the  drcBB- 
stances  it  would  only, be  fair,  if  the  reapoodeots 
went  into  such  a  class,  the  petitiooers  afaoold  ban 
the  same  liberty.]  He  assured  his  Lordship 
tbat  if  they  had  not  relied  upon  claasea  30  and  11 
he  should  certainly  have  advised  his  clients  not  to 
continue  Uie  scrutiny  when  there  waa  really  an 
probability  of  their  succeeding  ia  upsetting  the 
election.  U  his  Lordship's  allowance  bad  not 
been  tuderstood  to  inclnde  cImwb  20  and  21  tbe 
scrutiny  would  not  have  gone  on  as  long  as  it  di<L 
[Blackbubn,  J.  said  he  did  not  believe  that.  So 
far  as  Mr.  Rodwell  was  himself  concemed  he  could 
perfectly  believe  that  the  inquiry  would  not  bin 
been  so  protracted,  but  those  behind  faim  were  DC* 
disposed  to  stop.  From  the  way  in  which  the  inqniij 
was  carried  on,  it  seemed  t^  him  tbat  the  pelitionol 
were  in  a  mood  to  go  ou  as  loog  as  they  possibly 
could.  He  felt  tolerably  confident  tbat  tb«j 
wished  to  light  it  out  to  the  lasL]  The  mpoo- 
dents  had  allowed  the  inquiry  to  go  on  fur  wxne 
time  without  giving  any  intimation  whatever  Ibil 
ivauuiiutuw  theyintended  to  object  to  those  cases  being  goos 
,j  ,iin„nd  hu  '  intOi  ''°^'  therefore,  they  had  led  the  petitioners  to 
lo  aiiowea  oy  ,  ^„„^„   ,.  „,    „^    ,„„h    „hi«-.tinn  wnnlH    hp    tAkra. 


r  peti'tJOD,   and    had    they  Itnuwn  VhaX  ai()«fe\a»m«'«a&>:i^^K:iKD&\t«,^a:^ 


suppose  that  ii 
UndiT  these  c_. .  . 

Hhip  would  modify  the  order  as  to  costs.  Surely  it 
would  be  a  great  hardship  to  faave  to  pay  the  costs 
irhen  in  fact  the  petitioners  had  proved  bribery  and 
inlimidation,  whilst  the  respondents  had  not  proved 
^mything  of  the  kind,  nor  had  they  during  lbs 
scrutiny  set  up  any  such  charge*  against  tbt 
petitioners. 

Blacesurn,  J.  remarked  that  it  waa  certunly 
bribery  in  the  very  mildest  form  of  the  offence.  U 
lie  remembered  rightly  there  were  two  cases,  and 
•ery  triflioK  indeed  they  were,  but  still  they  hid  ta 
(»11  it  bribery  according  tu  the  Act  of  ParliinienL 
And,  as  lo  intimidation,  if  he  were  rigbt  again, 
there  were  two  cases  also  of  intimidation,  and  mK 
more,  and  these  were  very  incouaiderable  in  elis- 
racier.  It  was  simply  tbe  injudicioo*  act  erf  so 
indiscreet  young  man,  who  had  no  authority  fitni 
anybody,  and  was  not  shown  to  be  even  tbe  agent 
iif  an  agent  of  the  candidates,  much  less  an  i^cenl  of 
the  candidates.  It  was,  however,  regarded  as  in- 
timidation upon  the  evidence  brought  fuiward,  bat 
\  \X  iwu^.  Vk  bumu  in  mind  that  th«  yontig  msa^ 


UAOISTSATES'  OASES. 
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hare  been  that  bii  erideoce,  had  it  been  t«ken, 
would  have  changed  the  character  of  the  entire 
matter.  With  regard  to  the  chirgea  of  bribery  and 
intimidatioD,  Mr.  Kodnell  forgot  the  other  lide  had 
■imiUr  claisei  to  the  pelilioner* ;  and,  judging 
from  the  character  of  their  other  caaea,  bad  the 
respondents  gone  into  these  clasaei,  thej  might  have 
proved  a  much  larger  number  of  ca«ei  than  the 
petitioners  had  proved.  He  could  see  oo  valid 
i«aion  for  varf log  tbe  original  order  irith  regard  to 


Blackbduit,  J.sajd  hecertaini}'  would. 

AnAmZI  observed  that,  at  all  events,  the  petitioner) 
ought  not  to  be  subjected  to  the  payment  of  any 
costs  to  tbe  reapondenCi  in  respect  to  classes  20  and 
21,  inasmuch  as  they  had  gone  upon  the  footing  that 
these  classes  were  excluded. 

Ba^ditU  interposed  by  stating  that  the  respon- 
dent* had  incurred  no  coats  whatever  in  respect  to 
tbese  ulasses  (20  and  21),  and,  of  course,  they  did 
not  claim  any. 

BoAedl,  however,  desired  that,  in  order  to  avoid 
ftoy  possible  qnestioii  upon  taxation,  a,  minute  to 
thateSect  might  be  made. 

Blackbdbh,  J.  said  he  would  mark  tbe  lummaiu 
in  this  way: — "Summons  dismissed,  with  costs; 
but  the  reapondeata  do  not  claim  costs  in  respevt  to 
the  petitioners'  proposiid  classes  20  and  21." 


COVENTRY    ELECTION    PETITION. 

FA.  16,  17,  18,  19,  and  20,  18G9. 
(Before  Willbs,  J.) 

Treaty  betaitit  candidala — Payment  fcj  one  of  Iht 
tijttiao  of  Iht  oiKtT — PurcMat  of  iaJtuence  —  Oat 
volert— Payment  of  Iraiielling  exptma  ~  Bribrrg— 
Paj/mtnt  onacamnl  of  previous  eUctim— CI.  3,  i«c(.  2, 
17^18  Vict  c.  103. 

£.  andM.  contaltd  tht  eitg  I'n  the  aamt  intentt  upon  Uie 
tht  inidtnlaadiag,  inter  alia,  that  II.,  under  no  eveatu- 
alilj/,  aai  to  pagani/thing  but  his  oicnperionalexpemes ; 
^)  Ijuu  no  matter  ichal  count  the  dectioa  might  taJce 
E.  tuaald  bear  H.  harmliss  in  all  elrction  expeaset  .* 

Beld,  thai  thit  loot  not  an  agreeiaetU  loithin  cl.  S  of 
sect.  2  o/rts  Jet  0/I854  (17^-18  Vict.  c.  102). 

It  i*  not  an  offence  uHlhin  such  3rJ  tlaaa  Jot  a  caniii- 
dale  to  bring  joneard  aaoOier  perion  to  stand  ai  liit 
coUeugit,  if  teith  thi  single  desire  to  sene  hit  party, 
and  not  to  purchaie  the  injtaenct  of  such  other  person. 

77ie  proviso  to  tie  Sad  section  of  the  Act  of  n  ^  IS  Vict. 
c.  102,  tt^s,  "fAoflAe  aforesaid  eaartment  shall  not 
a!iend,  or  be  construed  to  extend,  to  any  monetfpaidor 
agrttdto  be  paid  for  or  on  account  of  any  legal  expenses 
bona  fide  incurred  at  or  concemingany  election  :'* 

Beld,  that  the  loords  ■'  legal  expenses  bona  fide  ineurrtd  " 
HMHdd  not  titclade  the  expenses  of  another  candidate  if 
they  were  paid  for  the  purpose  of  purchasing  inftaence. 

The  mere  fact  of  the  candidate  whoie  expenses  are  paid 
having  previously  contested  the  place  unsuccessfully  does 
not  give  him  an  influence  suck  as  ujould  render  the 
payment  qf  his  eijienses  by  his  colleague  illegal. 

JVtn-  is  such  in^flatnce  created  by  the  fact  that  such  can- 
didate after  his  defeat  paid  a  tarye  (un  as  a  debt  of 
honour  !■  (sipect  of  illegal  expenditure. 

after  an  election  at  lehich  he  was 


It  a  subset/Btnt  election  m 

Certain  outvoters  residing  at  different  places,  some  at  a 

considerable  distance,  were  asked  by  the  re^ndents  (a 

come  and  vote  for  then  : 
Held,   thai    this    re^ueit    did   not  necessari^   convey  a 

promise  to  pay  their  travelling  expenses. 
And  the  court  refused  to  take  a  single  aae,  and  judg» 

from  Ike  evidence  in  that  case  the  character  of  other 

The  payment  of  traoeUing  expenses  shortly  after  voting 
traced  to  ike  agent  of  the  memder  laould  be  inch  preg- 
nant evidence  of  a  promise  to  the  voter  that  suet  u 
promise  ought  to  be  concluded  unlets  the  other  ciraini- 
stances  of  the  case  exclude  that  conclusion. 

Semble,  non-residsnce  is  a  legal  incapacity  within  the 
meaning  of  the  98(A  section  of  6  Viet.  c.  IB  (Tho 
Cambridge  case,  W.  j-  D.  to): 

Held,  therefore,  that  although  there  was  no  express  deci- 
sion of  the  revising  barrister  as  to  the  qaaliUcalion  of 
the  voter,  it  was  open  lo  the  judge  to  inquire  into  it  • 
(6  Vict.c.  18,  ..TO.) 

An  atleag)!  to  oitain   the  persoi 
fraud,  and  being  done  by  aa  agent  looa^,  if  successful, 
avoid  the  election  at  fOMiuon  i^aiD, 

iicattered acts,  such  as  invitations  to  drink,  occurring  a; 
they  do  in  eaeryday  Ufe,  do  not  amount  to  treating 
simply  because  on  election  is  going  on  ,-  but  if  numerous, 
they  would  furnish  a  strong  inference  of  an  intention  to 
influence  voters,  and  therefore  would  amount  to  treating 

The  court  will  not  require  the  fact  that  an  election  has 
taken  place  to  be  proved,  but  will  take  notice  of  it  as 
a  matter  of  public  notoriety. 

General  rioting  and  general  drunkenness  not  being  chafed 
statements  of  lAe  mayor  complimentary  to  the  ri 


nof  ao< 
oaU,  ifsu 


>   Iha   I. 

election  had  been  conducted  were  rejected. 
This  was  a  petition  presented  against  the  n 


i  tht 


Buddleston,  Q.  C,  Gates,  and  Dugdah  fot  tbs 
respondents. 
Tho  allegations  in  the  petition  on  which  the  peti- 
anera  mainly  relied  were  cases  of  bribery  and 
treating  to  freemen  of  tbe  city  who  were  non- 
resident, but  who  had  voted  at  the  election,  and  who 
had   been   paid  various  amounts,  extra  their  ex- 

einaea,  for  journeying  from  Leicester,  Birmingham, 
odley,  Liverpool,  and  other  places. 
At  tbe  lime  of  the  election  tbe  number  of  elector* 
on  the  register  was  7700.  An  election  had  taken 
place  in  the  previous  year,  resulting  in  the  return  of 
Mr.  Jackson,  whose  aeat  was  forfeited  on  the  ([round 
that  some  out  voters  who  resided  at  Birmingham 
had  received  Buma  of  10s.  each  oo  account  of  their  ex- 
penses on  the  day  of  the  poll.  In  March  1668  another 
election  took  place  for  the  purpose  of  filling  the 
vacancy  so  created,  wben  Mr.  Uill,  a  now  reapon- 
dent,  contested  tbe  city,  but  was  i^feated.  Another 
election  followed  in  November,  when  Hr.  Hill  wa* 
successful,  the  majority  in  favour  of  himself  and 
his  colleague,  Mr.  Eaton,  one  of  the  sitting  members, 
being  200. 
In  opening  the  petitioners'  case,  James  said. — Of 
wse  in  such  a  large  constituency  as  Coventry 
there  would  be  between  Slat  Jaly  (the  last  day  for 
the  pegiatration  of  voters)  and  the  day  of  polling, 
on  the  17th  Nov.,  many  penons  who  would  have 
migralM  from  the  towa,  va&  \>.Vea.  'i.'q  Sku^ 


MAOISTBATEB'  OABEB. 
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■ODI  the  term  OQt-ToUire  wu  applied — a  ptirmw 
which  wsB  probably  incorrect ;  for  bj  the  Act  Gth 
Tict.  those  persona  hod  no  riKht  to  rote  at  all.  He 
was  not  going  to  diKUSi  [hat  sort  of  \eg«X  iramo- 
Talitj  whether  thoae  voters  ought  to  be  polled  or 
not.  [WiLLES,  J.— They  ought  not.]  By  erery 
right  construction  of  the  statute  they  ought  not. 
Yet,  that  such  Toten  did  vote  was  so  much  the  case 
that  he  was  not  going  to  comment  on  the  practice  or 
complain  that  Mr.  Eaton  and  Mr.  Hill  did  not  stand 
at  llie  polling  booths  to  prevent  them.  It  was.  how- 
•  vT.  material  toconsider  that  if  a  system  was  brought 
III  bear  upon  those  out  voteri  whereby  they  were  led 
to  the  poll  by  tbe  afteoMof  the  sitting  mcmber«.  who 
both  urged  and  induced  them  to  poll,  and  found 
tbem  the  means  of  voting  and  rewarded  them  for 
their  voles— if  such  a  syntem  was  practised  it  was 
not  immaterial  to  consider  whether,  from  the  coni- 
mencemeot  of  such  proceedings,  the  law  was  iyste- 
maticallf  broken.  It  so  happened  that  at  the  last 
election  in  Coventry  there  were  voters,  many  of 
them  who  resided  in  the  town  of  Leicester,  He 
was  speaking  in  ignorance  of  either  the  exact  or  tlie 
substantial  number,  but  so  far  as  could  be  ascer- 
tained the  number  was  about  thirty.  A  system 
was  prepared,  and  carried  into  execution,  whereby 
these  voters  should  be  polled  on  behalf  of  Mr. 
Eaton  and  Mr.  Hill.  There  was  a  careful  annonnce- 
ment  made  to  these  voters  that  whiUc  the  law  pre- 
vented them  receiving  anything  in  the  way  of  com- 
pensation or  promise  of  compensation,  as  soon  as  the 
election  was  over,  it  would  be  made  ri^ht  to  them. 
And  it  was  made  all  right  to  them,  in  the 
•ense  in  which  these  words  were  used  ;  because 
they  would  And  that  Mr.  Parker  took  certain 
voters  with  him  a  day  or  two  after  the  elec- 
tion, and  paid  them  the  sum  of  I6i.  each. 
He  should  be  prepared  to  prove  that  similar  pay- 
ment* were  mode  to  voters  who  came  from  Dudley 
and  Birmingham,  and  that  it  would  be  found  that 
voters  who  came  from  London  received  sums  of 
50i.  He  WB9  nut  going  to  discuss  the  law  in  relation 
to  such  payments,  but  if  the  facts  were  proved  he 
thought  there  would  probably  be  little  difficult;  in 
determining  the  application  of  the  law  to  such 
evidence.  He  might,  however,  submit  generally, 
that  if  it  were  true  that  either  the  actual  expenses 
incurred  were  paid  to  a  man  on  account  of  his 
having  voted,  or,  which  was  Ihe  same  thing,  on 
account  of  his  having  come  to  Coventry  Ui  givu 
his  vote,  the  election  was  a  void  election.  The 
corrupt  practices  were  divided  into  three  heads, 
first,  cases  of  actual  bribery  and  payments  of  sums 
of  money  and  goods ;  secondly,  offers  of  sums  of 
money ;  and  thirdly,  offers  of  employment,  and 
mploymcDt  that  would  certainly  be  colourable. 
Having  detailed  tbe  facts  under  these  heads,  he 
mentioned  a  case  where  one  Barnacle  had  been  in- 
duced to  personate  and  to  vote  in  the  name  of  Dyce. 
[WiLi-ES,  J.— Is  that  something  more  than  bribery?] 
It  is  the  sting  with  poison  in  it.  [Willes,  .1.— 
This  would  be  a  common  law  avoidance  of  the  elec- 
tion,] Of  course  it  would  be  bribery,  money  being 
given.  [WiLLKs.  J,— But  it  would  be  a  cimmon 
law  fraud  if  you  prove  that  by  an  agent.  Per- 
sonation do  you  say?]  I  do  sny  attempted  per- 
sonation. The  person  receiving  the  card  of  John 
'  Uyce  appears  at  tbe  poll,  but  some  one  who  was 
presrnt — probably  the  agent  of  the  Liberal  candi- 
dates— was  aware  tbat  John  I>yce  had  cea»ed  to 
teside  in  Coventry,  and  objected  to  the  vote, 
[WlLLES,  J.— It  was  oot  a  perpetrated  fraud.]  No, 
but  tbe  promise  was,  that  if  he  succeeded,  he  should 
receive  a  sovereign  for  voting.  Without 
moiKy  there  would  be  some  stiog  in  it.  With  the 
money  it  would  be  a  poisonous  siing.  [Wi 
J  bMre  DO  doubt  it  would  avoid  a  liaiuauuua  u.  \  >; 
ifttr  i/  ■  fraud  were  purpeUaXed.    £m-\ 


.mation  would  be  frand,  and  if  done  by  *a 
.gent  it  would  defeat  the  trauaactioii.  Fnod 
itiates  all  transactions,  even  the  most  solemn.] 
'oming  to  the  treating  part  of  the  caae,  he  said 
t  was  not  his  intention  to  offer  evidence  (o  faove 
laything  like  systematic  treating ;  but  be  would 
,>rove  this  mncb,  that  persons  to  whom,  from  theiT 
;>osition.  Slants  might  be  considered  a  Inxory,  had 
spirits  supplied  to  them — chiefly  gin  and  watet— 
.it  all  times  in  the  day  ;  had  snpper  provided  fat 
iliem,  and  at  these  times  were  canvasaed  for  Hieir 
votes  And  in  this  connection  he  should  anbmitio 
tils  Lordship  that  it  made  very  little  differena 
H'hetber  these  refreshments  were  given  for  the  par- 
pose  of  obtaining  an  actnal  promise  to  rote  or  ts 
produce  the  inclination  to  make  soch  promise. 
( WlLLES,  J. — If  they  were  given  in  in  escbaoge  tor 
the  promise  to  vote  tluit  would  be  bribery,  mm]  it 
ihey  were  given  with  the  corrupt  intention  cf 
influeucing  the  minds  of  the  electors,  that  wovldbe 
treating.  But  unless  one  or  the  other  ia  intended 
they  would  come  to  nothing.  They  arc  •cslteitd 
nets.  I  think  that  is  tbe  result.]  When  the  time 
iOmes  I  shall  suggest  to  your  Lordahlp  that  if 
ihose  people  do  not  do  those  acts  at  any  otfaa  time 

l,ut  an  election  time [Willm,  J—They  m 

not  noticed  at  other  times.1     And  do  not  exist  it 

iither  times [Willss,  J. — If  yon  were  to  hand 

[oe  ■  glass  of  gin  and  water,  you  might  be  auspected, 
and  H>  should  I,  if  1  accepted  it,  bat  your  handini 
i  t  to  me  at  some  other  time  would  not  be  ■ospidous.] 
Analogies  occur  to  one's  Dlind ;  but  if  before  a> 
election  time  a  man  pursues  his  ordinary  conrse.  I 
jiresumc  he  does  not  meet  a  man  in  the  atreet  aiid 
iiay,  "  Come  in  here  and  have  some  gin  And  waltr 
irilh  me."  But  if  at  election  times  he  obtains  tbe 
presence  of  some  persons  who  all  happen  to  be 
(oters,  and  then  gives  them  drink  and  mentions  ttas 

subject  of  the  vote [Willbs,  J. — NiuDeroiuscts 

I'ven  of  that  scattered  kind,  and  those  small  qoas' 
[ities  would  furnish  a  strong  inference  of  an  intea- 
lion  to  influence  voters,  and  therefore  would  amomil 
10  treating.  But  scattered  acu  of  that  kind 
occurring  every  day  ore  really  of  DO  aoconnt  simply 
because  an  election  is  going  on.J 

The  fourth  allegatiLin  of  the  petition  cfatrpd 
bribery  by  the  respondents  personally,  but  Johs 
expressed  bis  determinatioo  not  to  go  into  tbe  de- 
tails until  the  respondents  bad  been  in  the  box,  ai  d 
bad  had  an  opportunity  of  explaining  the  citctus- 
stances. 

WiLLES,  J. — I  quite  nnderatand  the  genoil 
character  of  the  suspicion  npon  the  mind  of  Hr. 
.lames's  client,  and  1  quite  agree  with  him  thai  it 
iiugUt  not  to  bo  put  forward  until  the  members  as 
be  asked  themselves.  It  is  a  very  delicate  thing  Ki 
bring  such  a  charge,  and   very  easy  for  tban  to 

Concerning  the  admission  of  formal  matten, 

E,  C.  Leigh  said ;  I  suppose  the  formal  matins 
will  be  admitted, 

Huddlalm.  Q.C.— No ;  I  maat  object  t«  that,  [ 
must  have  things  proved.  Your  Lordship  will  tm 
[hat  I  wish  to  have  the  privilege  of-  asking  Ibe 
mayor  a  question. 

WiLLEB.  J.  —I  shall  not  teqnire  the  election  to  be 
proved  in  any  of  the  cases.  I  begin  by  saying  that 
1  know  as  a  matter  of  public  notoriety  and  histMy 
that  there  has  been  a  general  elation,  and  thai, 
therefore,  there  must  have  been  an  election  for  the 
i;ity  of  Coventry,  and  I  am  boand  to  take  notice  (f 
it.  There  was  a  return  for  thia  boroagh.  It  lb* 
respondents  were  not  returned  at  thAt  <lirrtc.  I 
>»M|ht  to  reject  tbem.     If  they  w<n^  Oan  I  kns* 
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hare  under  the  HtaCatc—becaiieo  the  election  juditei, 
bciiilet  being  an  election  coaiinittw,  lire  aiaa  Qiieon, 
Lords,  and  Commona,  if  I  may  say  so — eitraordi- 
n«ry  poweri.  The  poll  book*  ari'  here,  anil  they 
tell  me  that  an  election  was  held. 

HudiBaion,  Q.  C— All  I  wish  to  say  U  that 
the  mayor,  in  bis  offlcial  cupaeity,  paid  a  high  coin- 
pUment  lo  the  gentlemen  who  were  tbe  aucceaeful 
candidates  for  Che  manner  in  which  they  had  con- 
ducted (he  electiun.  He  aaid  that  he  had  nerer  seen 
■o  quiet  an  election  in  Coventry  before,  and  he  vat 
happy  to  iay  that  although  he  had  be«n  round  all 
the  bootbs  he  had  nut  obserred  a  tingle  drunken 
person  throughout  the  day.  That  is  what  I  meunt. 
It  isBQ  unportaot  thing  in  iti  way. 

WtLLEB,  J. — I  will  assume  that  queation  i<j  be 
Bosvered  in  your  favour,  and  I  will  reject  the 
answer  as  evidence  on  vanous  grounds:  first, 
because  no  general  rioting  is  charged  ;  siscondly, 
because  no  general  drunkenness  ia  eharged  ;  and 
lastly,  as  to  the  residue,  because  I  ought  to  reject 
nndue  influence,  and  [  should  be  unduly  influenced 
if  I  took  the  favourable  opinion  of  the  mayor  as  to 
your  clients. 

The  following  are  Che  letters  forming  the  "  treaty" 
which  is  referr^  to  in  the  judgmenl ; 


My 


—I  nw  mu 


Co  .a 


It  niifhl,  B 


I  h; 


hIIwi 


»tlie  Citj.    My 


d«fliiiiiK,  Qj  t 
■tut.     Il^e 

3rd.  Tlut  ahanlil  a. 


■..n.": 


Qtitally  utree  t< 


effect.  I  vjU  keep  a  copy  of  tlii^  letter,  aai 
do  tfaa  Htne.  I  >Wl  be  bC  the  Dolphlo,  S 
aoma  days,  k>  kiuQly  Addre«9  your  r«ply  thi 

fnllT. 
ff .  H.  ^ton.  En}.,  H.P. 

Hy  d««  Sii.-Iu  reply  tc 


wliioh  has  been  forwamed 
no  poMibU  mlsaodflretan^i 
B«  to  the  bails  upon  vhic 
ODvantiy  with  myMtf.  I 
amIentiudlDe  to  be  perfectly 
It*  pAFfjculSTB.  Ab  von  Biiim 
wUcb  I  coatider 


ne.^o. 


nily, 


Froderioll  Qray.  E»q. 

With  reference  to  these  letters,  Jamts  argued  that 
it  seemed  clear  that  Mr.  Eaton  desired  Mr,  Hill's 
aasi stance,  and  that  his  candidature  would  be 
■saisled  by  the  fact  of  Mr,  Hill's  candidature.  He 
■rgued  that  under  the  2nd  section  of  the  17  &  18 
Vict,  the  agreement  of  the  payment  of  money  to 
Mr.  Hill  was  an  aereement  forthe  sakeof  procuring 
his  (Mr.  Eaton's)  election.  The  offer  for  the  pay- 
ment of  these  expenses  was  the  same  as  putting 
the  same  sum  of  money  into  Mr.  Hill's  pocket,  or 

E lying  the  same  amount  of  money  to  enable  Mr. 
[ill  to  pay  off  a  mortgage,  so  to  speak.  He  aab- 
mitted  that  this  payment  was  within  the  statute. 
rWiLLES,  J. — Do  you  consider  Chat  the  money  was 
p«id  to  secure  Mr.  Hill's  influence  7  I  should  like 
to  know  how  much  more  it  would  cost  Mr.  Eaton  to 
contest  the  borough  without  the  assistance  of  a  col- 
league, and  whether  the  payment  was  from  Mr. 
Eaton  for  himself  or  for  his  party.]  He  could  not 
asj  what  was  within  Mr.  Baton's  bn-ast,  bnt  he 
baUerod  Mr.  Batoa  thou^t  he  would  obtain  tAitor 


tiise  from  it.  From  the  way  this  election  hail  been 
coiidiictcil  h.'  should  not  Bay  that  Mr.  Eaton's 
expi'Qses  would  have  been  much  more  if  he  had 
stood  by  himself.  Ha  alluded  to  a  similar  agree- 
ment which  had  been  entered  into  at  Harwich  in 
IUG<>,  and  from  the  effect  of  which  the  memtier  had 
bevn  unseated,  and  he  argued  that  the  case  was  od 
all  fours  with  this. 

The  important  evidence  on  this  head,  and  also  as 
to  the  promise  of  payment  to  out  voters  was  tliat  of 
the  respondents. 

Mr.  Henry  William  Baton,  said  : 
I  hiLTs  reprasenteil  CaTeDtiy  dariu;  the  Ian  three  neasloD*. 

HlaplB  trade  ot  the  city,  for  the  lut  thirtj-Hie 
one  election  I  wis  opposed  hr  Iff 
majority  of   nearly   '.IIM.     h.t  th^i  t.u.«  l, 

Hr.  TraSarae,  when  Vwu 


I^lowe 


I.    Wlion 
-.  JackBoi 


r.  jQoe 


I  hiula 


milor  n 


.^ri.e    died  thon    -»  >  uuuur.: 

Hated,  having  been  petLtlaae'l 
Hia  iHOt  wiM  fllled  by  Mr.  S. 
on.  when  1  mtaln  <ioiil«t*ith« 


le  declined  to  stand  fa 


3tUr.  Seyuoor.  ud] 


lis  mlKbt  inoir  in  votim 
of  doing  such  ■  thing. 

joined  by  Jama: 

unebyMr.  AldoFman  Lynee. 
will  forolsh  you  with  any  u 


IT  I  bad  before  my 


15th  Oct.  IS68. 
dated  yeBt.?rdAy, 
think  there  mn  be 
Jl  and  myself  < 


S.S 


1    than    myselr.     Hy    .* 
d"a£i  '^!"wt1ct.    Bot 


11  tor  SOOl.  lu  conuec 


a  baok.    I  heard  that  Hr. 


o  security  baring  bsen 


.  collesene  until  late  in  the  day— that  is,  a  weak 

or  tfln  days  before  wo  came  down  toprtliBr,  I  made  no 
tniiiiiiy  whether  that  oUm  had  been  rSscharged.  When  I 
flnt  came  down  Mr.  Oiay  ptdd  6001,  Into  the  b«ik,  and  I 


11  an  nndsntudlnK 


reoslved  bom  Mr.  Oray. 

[This  letter  is  set  oat  abore.] 

mint  mads  there  haa  beea  entirely  eai^ied  out. 

heard  from  Mr.  Ony  that  lie  had  paid  in  aDOLter 

-   .. Q  I  nre  him  a  ebsoD*  (OT  tbs  anunnt 'msaAI'iii^-i . 

1  have  heud  Uial,  tt««'■<it.^laB\llBnL-IwvUL^n1ftT  .-^tfCunfoia^ 


The  BoTeemant  n 
Dlreiitiy  I  heard  t 
Mr.  ma  I  nre  hi 
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written  on  the  14th  Oct.,  and  I  made  the  repayment  to  Mr. 
Gray  on  the  27th. 

[WiLLES,  J. — I  canoot  understaad  this,  unless  it 
was  a  loan  from  Mr.  Eaton  to  Mr.  Hill.] 

I  paid  the  money  into  the  bank  with  the  knowledge  of 
that  letter  ha^infc  been  written  in  my  mind.  There  was  no 
reason  why  Mr.  Gray  should  have  paid  the  money.  It  had 
nothini^  to  do  with  Mr.  Rotherham's  claim.  I  asked  Mr. 
Gray  why  he  had  paid  the  money  into  the  bank,  and  he 
said  he  thought  he  had  better  do  it,  but  the  letter  had 
rendered  it  perfectly  unnecessary  that  he  should  do  it.  It 
was  not  arranged  that  it  should  be  kept  any  secret  from 
the  bank.  I  drew  the  cheque  on  my  London  bankers,  and 
1 1.0  bankers  in  Coventry  had  no  knowledge  of  the  contents 
of  this  letter.  I  don't  believe  that  Mr.  Darlington  was 
asked  to  be  a  candidate  before  Mr.  Hill.  I  had  not  heard 
of  anyone  else  being  a  candidate  because  Mr.  Hill  would 
not  pay  the  8001.  Mr.  Neale  was  authorised  to  draw  that 
11001.  I  have  paid  1971.  since  to  Mr.  Arthur  Sevmour  as 
his  account,  i  have  not  paid  all  my  account,  because  I 
have  not  been  asked,  but  when  I  am  applied  to  by  Mr.  Sey- 
mour for  the  balance  of  my  account  I  snail  pay  it.  I  don't 
think  the  whole  llOOl.  has  been  drawn  from  the  bank. 

Mr.  Alexander  Staveley  Hill,  M.P.  said : 

About  three  weeks  after  the  election,  in  March  1868, 
there  was  a  claim  made  upon  me  for  a  sum  of  money  (80OI.), 
which  it  was  alleged  had  been  ezi>eneed  upon  that  elec- 
tion.  There  were  some  circumstances  in  mv  life  which 
prevented  me  attending  to  it,  but  it  was  finally  settled  in 
Julv  18^.  At  that  time  I  had  entirely  discharged  myself 
with  regard  to  election  matters.  I  did  not  know  that  the 
claim  in  question  had  ever  been  mentioned  to  Mr.  Eaton, 
or  that  he  was  in  any  way  acquainted  with  it.  I  had  some 
oorresi>ondenoe  with  Mr.  Eaton,  Mr.  Lynes,  and  some  other 

Smtlemen  in  (Coventry  previous  to  my  candidature  in 
ovember  last.  At  first  1  refused  to  stand,  but  the  result 
of  the  correspondonce  was  that  I  consented.  I  now  pro- 
duce  that  correspondence,  commencing  the  18th  Sept.  last, 
and  ending  on  the  8Ui  Oct. 

[A  letter  from  Mr.  Alderman  Ljnes   to  Mr.  Hill 

was  here  read  by  the  latter,  and  was  to  the  efifect 

that  the  Conservative  committee  had  had  a  meeting 

when  the  news  of  Mr.  Hill's  intention  to  stand  had 

been  received  with  great  satisfaction,  and  that  it 

had  been   resolved  that  the    election    should    be 

worked  purely  on  the  voluntary  principle,  and  the 

law  strictly  adhered  to.] 

Previous  to  coming  down  to  Coventry,  I  had  refused  to 
stand  for  the  county  of  Stafford  and  three  other  places  as 
well.  I  was  defeated  in  March  1868  by  a  majority  of  288. 
I  believe  my  defeat  may  be  fairly  set  down  to  40  of  our  men 
being  absent,  and  to  the  feeling  in  the  town  with  respect  to 
the  unseating  of  Mr.  Jackson.  I  myself  saw  a  clear  majo- 
rity of  150  or  160  on  the  new  register,  and  another  cal- 
culation gave  us  a  majority  of  360.  The  last  election  was 
carried  out  on  those  principles  which  have  been  described 
in  the  words  of  Mr.  Eaton.  With  regard  to  the  Leicester 
voters,  I  gave  strict  injunctions  that  they  should  receive 
nothixig  either  in  drink  or  money.  I  believe  the  words  I 
used  were,  "  Do  not  let  them  be  put  down  at  a  public  house, 
do  not  let  them  be  taken  near  a  public  house,  and  do  not 
give  them  a  single  shilling."  I  was  told  on  the  Sunday 
night  before  the  nomination  that  our  majority  would  be  at 
least  161. 

WiLLEs,  J. — I  do  not  understand  then  how  the 
Leicester  voters  should  have  been  sent  for  at  all. 

Gates. — ^The  carriage  and  the  horse  had  been  sent 
down,  my  Lord,  and  it  was  thought  they  might  as 
well  be  sent  for. 

Cross-examined  by  James  : 

When  Mr.  Eaton  and  I  came  down,  we  resolved  that,  as 
the  Coventry  election  expenses  had  been  made  so  heavy  by 
fuddling  in  public-houses,  that  we  should  not  encourage 
anything  of  the  kind— that  we  should  not  hold  any  of  our 
meetiniani  in  such  houses.  This  resolution  we  carried  out, 
except  in  regard  to  the  outlying  parishes,  such  as  Badford, 
Willenhall,  and  Whitley,  where  the  voters  could  not  be 
reached  in  any  other  way,  for  it  would  have  taken  a  week 
to  canvass  them.  There  was  no  drink  at  any  of  these  meet- 
ings given  with  our  knowledge  or  consent,  and.  I  am  not 
aware  that  any  drinking  took  place.  With  regard  to  the 
woman  Barton  examined  yesterday,  it  is  not  true  I  said  I 
would  make  her  husband  *'all  right"  for  his  loss  of  time 
in  coming  to  vote.  I  have  some  dreamy  recollection  of 
her  face,  but  I  am  certain  I  have  never  used  those  words 
or  words  of  similar  import  to  any  x>er8on  in  Coventry.  In 
the  course  of  my  canvass  I  was  accompanied  from  time  to 
Qme  by  several  persons,  who  showed  me  the  places.  None 
or  toase  persons  had  authority  to  approach  any  of  the  voters 
as  aB  impropniy—<m  the  oontxary ,  dixectiona  weii«  f^^«n  V> 


to.    I  certainly  did  not  sanctiao,  neitliflr  am  I  av 
any  illegal  proceedings  in  connection  with  tlie  dectiosu 

Witness  was  examined  at  sooie  length  by  Jc 
as  to  the  money  transactions  referred  to  in  Mr. 
£laton*s  evidence,  and  the  letter  handed  to  oonnsel 
by  Mr.  Eaton  was  also  referred  to. 

Q. :  Excuse  me  asking,  Mr.  Hill,  bat  probably  I 
might  be  allowed  to  suggest  that  yoor  standing  with 
Mr.  Eaton  was  of  some  assistance  to  him  ?  .^. :  I 
do  not  know  that  it  was,  further  than  he  had  a  man 
to  stand  with  him. 

Q. :  I  will  not  say  your  eloquence,  but  probablj 
your  experience,  was  thought  to  be  of  some  impor- 
tance? A.:  He  could  easily  hare  found  a 
tleman  of  much  more  experience  than  myself. 

Q.:  I  suppose  you  worked  for  him?  A.:  I 
worked  both  for  myself  and  BCr.  Eaton  as  well  ss  I 
could. 

Q.  (referring  to  the  letter):  Was  the  fourth 
article  of  that  treaty  fully  carried  out?  A.:  I 
believe  it  was.  I  assisted  him  and  he  assisted  me. 
I  believe  we  were  both  of  advantage  to  each  other. 

d :  Was  the  sum  of  800/L  owing  to  Ifr.  Akz. 
Rotherham  paid  in  excess  of  the  pviblished  ex- 
penses ?  A,:  I  do  not  think  I  ever  saw  the  pub- 
lished expenses. 

Q. :  Do  you  know  what  that  800L  was  for?  A.: 
I  do  not  know ;  but  if  you  ask  me  my  belief  where 
it  went  to,  I  should  say  that  it  almost  all  went  to 
pay  a  numbef  of  public-house  bills,  which  it  wii 
considered  I  ought  to  pay. 

Q. :  Of  course  that  would  not  be  in  the  published 
expenses  ?    ^.  .*  I  suppose  not. 

WiLLBS,  J. — Q-  •'  Did  you  authorise  those  pubic- 
house  payments  ? — A, :  No,  my  Lord. 

WiLLBS,  J.— It  is  quite  common  enough  in  some 
places  for  landlords  to  open  their  taps  on  the  chsDoe 
of  being  paid. — A. :  I  had  no  doubt  that  the  moDej 
had  been  spent,  and  I  therefore  paid  it  to  the  person 
to  whom  it  was  due. 

James.  ^Q. :  Is  Mr.  Gray  a  member  of  jrour  Bsr? 
— A. :  Nominally  so. 

U- :  Can  you  tell  me  how  it  was  that  Mr.  Gray 
paid  that  600L  into  the  bank  after  that  letter?— 
A. :  Mr.  Gray  thought  that  if  it  appeared  that  Mr. 
Eaton  was  bearing  the  expenses  of  the  election,  thst 
it  would  tell  against  my  position,  as  these  bsakinf 
matters  do  ooze  out  sometimes. 

Re-examined : 


»Uimrmipport&n  that  ths  law  sho^adbs  CUVt^wSbneniV^n^^^^^'^^^^  ^»^  Sa  «Uted  T^fiHy  iD  Iht4di 


At  the  public  meetings  I  attended  Mr.  Eaton  ^ok«  ai 
well  as  myself.  I  learned  that  this  8001.  had  been  expendsd. 
I  repaid  it  as  a  matter  of  honour,  at  a  time  when  I  hadao 
idea  of  standing  again.  As  soon  as  I  heard  of  the  LeiosMr 
voters  I  gave  the  order  I  have  mentioned. 

By  WiLLBS,  J. : 

I  had  made  up  my  mind  not  to  stand  for  Ooventzy  agsii. 
I  altered  my  mind  and  detemdned  I  would  stand  on  tfat 
8th  Oct. 

Mr.  Elaton,  in  answer  to  his  Lordship,  ssid  be 
heard  of  the  800/.  being  due  soon  after  Mr.  HiU'i 
election  in  March.  No  one  was  brought  forward 
except  Mr.  Hill  in  November.  In  October  he  had 
communication  with  Mr.  Hill  on  the  subject  of  hii 
standing. 

The  other  important  evidence  is  fully  refened  in 
the  judgment. 

HuddUston  summed  up,  and 
James  replied. 

WiLLBS,  J. — ^This  was  a  petition  presented  bf 
several  gentlemen  who  were  voters  at  the  Isit 
election  for  this  city,  praying  that  the  letum  of 
Henry  William  Eaton  and  Alexander  Stavekj 
Hill  as  members  to  serve  in  Parliameiit  for  the  cit|' 
should  be  declared  to  be  null  and  Toid,  and  thi 
various  grounds  are  stated   in  the  patitioii;  ssd 
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clause  of  the  petition  in  the  following  terms :  **  An 
alleged  corrupt  payment  by  Mr.  Hill  to  procure  his 
election  and  return  to  Parliament."  It  is  stated 
that  Mr.  Hill  did  corruptly  pay  certain  sums  of 
money  for,  and  on  account  of  procuring  his  election 
and  return  to  Parliament.  That  statement  is  the 
first  of  the  two  in  the  fourth  clause  which  then 
proceeds  to  say  that  the  said  Henry  William  Eaton 
did  corruptly  pay  certain  sums  of  money  for  and  on 
account  of  procuring  the  election  and  return,  not  of 
himself,  but  of  the  said  Alexander  Staveley  Hill  to 
Parliament.  The  petition  besides  alleges  yarious 
acta  of  bribery,  and  it  alleges  corrupt  treating  by 
the  members.  I  think  the  corrupt  treating  must  be 
considered  out  of  the  question,  not  because  the 
charge  is  not  a  serious  one ;  not  because  if  it  be  made 
out  that  there  was  an  appeal  to  people's  appetites  to 
procure  the  election  of  the  members  from  their  love 
of  eating  and  drinking  instead  of  from  their  free 
will  in  the  exercise  of  a  rational  choice  of  members 
to  represent  them  in  Parliament  the  election  ought 
not  to  be  void  ;  and  not  because  it  is  a  just  and  wise 
and  a  reasonable  and  beneficial  law,  in  order  to 
fecure  purity  of  election,  that  the  candidates  should 
be  responsible  for  the  acts  of  their  agents  whom 
they  have  put  in  their  place  as  well  as  for  their  own 
acts  ;  but  because  the  treating,  which  has  been 
proved,  haa  been  treating  of  a  sort  quite  consistent 
with  a  total  absence  of  corrupt  or  unfair  design  on 
the  part  either  of  the  members  or  of  any  person  who 
represented  them.  As  an  instance  may  be  taken 
that  supper,  at  which  I  should  conclude  that  the 
meat  was  supplied  by  Mr.  Kilbey,  and  that  the  drink 
was  paid  for  by  contribution  amongst  those  who 
were  present,  some  giving  more  and  some  less  pro- 
bably according  to  his  capacity,  and  which  turned 
out  to  be  a  supper  some  time  before  the  election, 
having  reference^  it  no  doubt ;  but,  because  it  was 
a  supper  held  in  celebration  of  the  efforts  of  the 
Tory  party  at  the  registration,  it  was  a  supper  at 
which  Tories  supped,  and  it  was  a  supper  at  which 
Tories  paid.  It  was  a  banquet,  or  entertainment  in 
porsoance  of  the  custom  of  the  race  from  the 
earliest  times  of  which  we  have  any  account,  to 
meet  and  feast  over  any  particular  occasion  upon 
which  a  labour  in  which  they  who  so  banquet  have 
been  engaged  has  been  brought  to  what  they 
consider  a  successful  end.  Eating  and  drinking 
must  go  on,  notwithstanding  an  election  coming, 
in  the  ordinary  and  usual  course.  When  that 
eating  and  drinking  takes  the  form  of  inviting 
people  for  the  purpose  of  inducing  them  to  change 
their  minds  and  to  vote  for  the  party  to  which  they 
do  not  belong,  then  it  becomes  corrupt,  and  is 
forbidden  by  the  statute.  Until  that  arrives  the 
mere  fact  of  eating  and  drinking,  even  with  the 
connection  which  this  supper  had  with  politics,  is 
not  sufficient  to  make  out  treating.  Indeed,  it  was 
quite  right  of  Mr.  Leigh,  when  he  found  the  sort 
of  evidence  that  was  being  given,  and  that  it  was 
quite  consistent  with  no  wrong  motive  on  the  part 
of  those  men  whoever  they  were  who  paid  for  the 
eating  and  drinking  to  which  his  evidence  pointed, 
to  say  as  he  did  at  last  that  he  could  not  make  out 
a  case  of  criminal  treating  within  the  statute,  ^lo 
auch  case  has  been  made  out.  Then  the  petition 
also  alleges,  as  I  have  stated,  bribery.  And  with 
reapect  to  bribery,  as  well  as  with  respect  to  treating, 
I  shall  ever  hold  it  to  be  a  wise  and  beneficial  rule— 
I  may  say  that  certainly  is  my  view  quite  apart 
from  the  Corrupt  Practices  Act  of  1854— a  wise  and 
beneficial  rule  of  constitutional  law  that  for  the 
purpose  of  securing  purity  and  freedom  of  election 
candidates  shall  be  answerable  for  the  acts  of  their 
agents  as  well  as  for  their  own  acts,  and  that  a 
person  can  no  more  claim  to  be  a  member  of  Parlia- 
ment for  a  place,  as  the  result  of  an  election,  in 
wixkh  Ids  agent  has  been  guilty  of  bribeiy,  treating, 
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or  undue  influence,  than  a  person  can  fairly  claim  a 
prize  if  the  person  whom  he  employs  to  ride  his 
horse,  or  to  steer  his  vessel,  has  been  guilty  of  foul 
play  in  the  course  of  his  employment.  The  ques- 
tions, therefore,  with  which  it  is  necessary  to  deal 
are  first  of  all  whether  in  point  of  law  the  treaty, 
as  it  has  been  called,  entered  into  between  ALr. 
Eaton  and  Mr.  Hill,  by  the  letters  of  the  I4th 
and  loth  Oct.  of  last  year,  was  a  treaty  which 
proves  the  fourth  allegation  in  the  petition,  and 
which  does  of  itself  amount  to  that  specific  sort  of 
bribery  which  is  provided  for  by  the  3rd  clause  of 
the  2nd  section  of  the  Corrupt  Practices  Act  of 
1854;  and  next,  whether  the  petitioners  have 
succeeded  in  establishing  any  of  the  cases, 
either  of  actual  completed  bribery,  by  the 
giving  of  money  or  goods  in  order  to  corrupt  the 
minds  of  voters,  or  by  promising  benefit  to  such 
voters  with  a  view  to  induce  them  to  vote  for  Mr. 
Eaton  and  Mr.  Hill,  or  to  abstain  from  voting 
against  them.  The  first  question  is  undoubtedly 
one  of  much  novelty.  It  is  one  which  has  been 
present  to  my  mind  now  for  some  considerable 
time ;  ever  since  the  letters  were  put  in.  It  may  be, 
and  I  cannot  conceal  from  my  mind  that  it  is,  one 
of  very  great  difficulty,  the  decision  of  which  im- 
poses upon  the  judge  who  sits  here,  and  who  is 
bound  to  decide  it,  as  it  appears  to  me,  upon  the 
spur  of  the  occasion,  it  being  one  involving  a  ques- 
tion of  fact  as  well  as  a  question  of  law,  of  very 
great  responsibility,  and  I  need  not  say  very  great 
anxiety.  But  in  this,  as  in  so  many  points  which 
arise  both  novel  and  difficult  in  these  inquiries,  it 
has  pleased  the  Legislature  to  say,  after  mature 
inquiry,  land  I  have  no  doubt  with  greater 
wisdom  than  that  of  those  who  desired  that  the 
House  of  Commons  should  retain  its  ancient  juris- 
diction, that  the  matters,  however  important  they 
may  be,  arising  here,  shall  be  entrusted  to  the  de- 
cision of  a  single  judge,  and,  although  there  is  a 
power  by  which  the  judge  may  abstain  from  pro- 
nouncing an  immediate  decision  under  the  lUh 
section  of  the  Parliamentary  Elections  Act  1868, 
by  reserving  a  question  for  the  Court  of  Common 
Pleas,  I  feel  the  greatest  difficulty  as  to  the  form  in 
which  a  question  of  this  kind  can  be  reserved,  and 
I  entertain  so  strong  a  distrust  of  the  working  of 
the  section  enabling  me  to  reserve  points  for  the 
opinicu  of  that  court  when  they  involve,  as  it 
appears  to  me  this  does  involve,  a  question  of 
fact  as  well  as  a  question  of  law,  that  I  believe  it 
is  better  I  should  assume  the  responsibility  of  at 
once  stating  what  my  own  opinion  is  upon  it  than 
to  reserve  it  at  the  risk,  which  I  feel  is  a  serious 
one,  of  it^  turning  out  in  the  end  that  the  court 
decline  to  pronounce  an  opinion  upon  the  question, 
not  being  one  of  pure  law,  whereby  the  parties  may 
be  a^ain  immersed  in  expensive  litigation  and  an 
inqu.ry  may  have  to  be  renewed  because  I  had 
abstained  from  pronouncing  an  opinion  at  the  time 
at  which  alone,  if  I  do  pronounce  one,  I  am  to 
pronounce  it,  namely,  at  the  conclusion  of  the  trial, 
which  time  has  arrived.  On  this  question,  there- 
fore, it  is  necessary  first  to  decide;  and  in  order 
to  decide  it  I  must  shortly  refer  to  the  facts  by 
which  it  is  introduced  to  notice.  It  appears  that 
Mr.  Hill  had  been  defeated  in  a  contest  with  Mr. 
Carter,  in,  I  think,  March  in  last  year.  Mr.  Carter 
and  Mr.  Eaton,  or,  to  put  them  in  the  proper  order 
(I  mean  the  proper  oitler  of  seniority  as  &ey  then 
stood),  Mr.  Eaton  and  Mr.  Carter,  were  the  mem- 
bers for  the  city.  Mr.  Hill,  having  paid  the 
expenses  of  his  contest,  was  called  upon  after  a 
certain  period  had  gone  by,  to  pay  the  further  sum 
of  800/.  in  respect  of  expenses,  which,  to  my  mind, 
present  all  the  appearance  of  having  been  expenses 
illegitimately  incurred  m  \.Vl<&  <»3rGL\fi»\.  ^  ^\&»sd^ 
,  186a.   Tb«y  ir«»  QS^econ^  ^\as3ft.'«iX.^fiS^  ^^ 
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sidcrcd  himself  bound  in  lionour  to  pay,  and  I  sit 
here  as  a  judpe  of  law,  and  not  of  honour,  and  I 
therefore  make  no  remark  on  that  statement.    I 
simply  pass  it  over  by  sayinpr  that  that  was  Mr. 
Hiirs  reason,  and  I  fully  l>elieve  him  when  he  gav^ 
that  reason,  for  paying;  thu  expenses.  \Vhether  I  may 
a^ree  with  him  or  not  in  thinkinf(  that  it  was  in- 
cumbent u]K)n  him  in   point  of  honour    to    pay 
expenses  which,  if  his  view  of  them  is  correct,  were 
improperly   incuntnl   by   people  who  indulged    in 
extravagance  at  his  expense,  in  the  sense  that  they 
hoped  that  wlien  the  election  was  over  he  would 
repay   tlicni   what  they    never  ought  to  have  ex- 
pencied,    that    is  the    principle   of    honour    upon 
which,  in  July  18(>8,  he  did   pay  those  expenses. 
Therefore,  certainly  the  consideration  of  this  part 
of  the  case  leads  to  th^;  conclusion  that  the  contest 
in  March  lKf>8  was  accompanied  by  that  which  has 
endangered  the  return  of  members  elsewhere,  and 
which  no  doubt  woubl  have  endangered,  if  it  had 
not  defeated,  Mr.  Iliirs   return,  supi)Osing  he  had 
been  returned  at  the  election  in  the  spring  of  ISitS  ; 
because  the  expenditure  of  such  a  sum  as  that  in  an 
illegitimate  way,  of  course  requires  strict  expla- 
nation ;  it  rpquin>d  explanation  at  the  hands  not 
only  of  Mr.  Hill,  who,  I  have  no  doubt,  completely 
exi)lained  his  part  of  the  transaction,  but  of  every 
agent  concerned  in  that  election.    I  mention  this 
circumstance,  not  irrelevantly,  because  it  has  had 
considerable  weight  on  my  mind  in  two  points  of 
view  ;  but  at  present  I  am  only  dealing  with  it  with 
reference  to   the  allegation   made   in    the    fourth 
clause  of  the  petition.    I  have  no  doubt  that  when 
the  petition  was  filed   the  view  of  the  petitioners 
was  that  which  has  I)een  pointed  out  by  the  counsel 
for    the    respondents.     I  have  no  doubt  that  the 
intention  of  that  fourth  clause  was  to  assail  tlie 
return    of    Messrs.    Eaton     and    Hill    upon    the 
ground  that  there  had  been  the  payment  of  800/.  for 
expenses  illegitimately  incurre<l  in  respect  of  the 
election  of  March  1>^<)8,  for  the  purpose  of  stopping 
the  mouths  of  those  who  claimed  to  have  the  800/. 
due  to  them,  and  of  influencing  the  election    of 
November  by  so  stopping  their  mouths  ;  and  I  have 
equally  little  doubt  that   if  it    had  been    proved 
(speaking,  of    course,  with    all   the    reserve    with 
which  one  ought  to  »\mnk  in  expressing  an  opinion 
on  a  point  of  law,  which,  though  calle<l  for,  is  given 
as  a  passing  comment  without  hearing  argument) 
the  payment  of  such  a  sum  as  that,  by  way  of  ille- 
gitimate exp)enses  to  people  who,  no  doubt,  were 
vuters  of  the  borough,  and  had  the  means  of  influenc- 
ing voters  of  the  borough  with  a  view  to  stop  iheir 
mouths  and  to  induce  them  either  to  assist  Mr.  Eaton 
and  Mr.  Hill  at  the  election  of  Nov.  1808,  or  to 
induce  them  not  to  oppose  them  because  of  their 
unlawful  claims  having  been  satisfied,  would  have 
made  the  election  of  Mi'ttsrs.  Eaton  and  Hill  void. 
U]X)n   that   question  I   do   not  entertain  a  doubt, 
and  I  sliould  feel  bound  to  express  my  opinion  even 
if  1   did  entertain  a  doubt,  because  it  is  revelant 
to  the  subject.     I  think  that  was  the  view  that  was 
intende<l   to  be  taki'n  by  the  ivtitioners.     In  that 
point  of  view  the  petition  has  failed,  becaus.>  it  turns 
out  that,  in  fact,  the  payment  into  the  Coventry 
Union  Bank,  at  which  the  account  was  opened  for 
the  election  expenses  of  November,  was  not  a  pay- 
ment either  by  Mr.  Hill  or  by  Mr.  Eaton  for  the 
purpose  of  satisfying  the  claims  of  8(X)/.  directly  to 
the  publicans,  or  whoever  they  were  who  had  run 
up  the  bills,  nor  for  the  purpose,  as  suggested,  of 
repaying  some  person  who,  for  Mr.  Hiirs  criHlit,  liad 
himself  paid  or  had  raised  the  sum  at  the  bank  in 
respect  to  which  he  had  become  security.  It  is  quite 
clear  to  my  mind  now  that  that  was  not  so.    There 
was  an  account  open  at  the  bank  ;  there  was  a  sum  of 
1100/.  paid  in— 600/.,  in  lUc  fiXtX  inaxawee,  by  Mr. 
EatOD,  and  €001  afterwaida  by,  1  mlj  ftYiotW^,  ^\x 


Hill,  through  his  friend  Mr.  Gray,  which  COOL  wu 
immediately  repaid  to    Mr.   Grey  by  Mr.   Eaton, 
making,  in  fact,  a  payment  of  IKX)/.  into  the  hank, 
which,  I  think,  took  place  on  or  about  the  27th  Oct, 
a  payment,  in  substance,  made  by  'Sir,  Eaton  alone: 
and  the  payment  of  GOOL  by  Mr.  Gray,  as  repre- 
senting Mr.   Hill  being  a  payment  only  made  to 
give  the  appearance  that  Mr.  Hill  was  be-aring  his 
share  of  the  ex]>ense8  of  the  contest  which  was  then 
going  on  with  reference  to  the  election  of  November, 
and    that    to    prevent     observations    that    might 
have  been  made  if   the   1100/,  had  all   been  {nid 
in    by    Mr.    Eaton.      I    think    that    ia    the    true 
construction    of    the  evidence.     As    to    the  pij- 
ment  into  the  bank,  of  course  thai  looked  scraoge 
coupled  with  the  fact  of  800/.  having  been  pail 
When  Mr.  Hill  was  called,  he  gave  an  ezplanatioa. 
the  truth  of  which  has  not  been  disputed,  and  ctn- 
not  for  a  moment  he  questiooed,  and  which  shovi 
that  the  manipulation  of  the  1 XOOL  had  no  connec- 
tion with  the  payment  of    the  800^    because  ix 
appears  that  Mr.  Hill,  though  he  did  not  pay  the 
800/.  at  first,  did  not  do  so  because  of  a  reasoa 
which  prevented  him  attending  to  businesi,  which 
appears  to  have  been    quite   satisfactory  to   the 
learned  counsel  on  both  sides,  and  I  have  no  doabt 
was  a  reason  which  ought  to  have  been  entirelj 
satisfactory  to  them.    He  appears  to  have  intendei 
from  the  beginning  to  pay  that  SOOLj  and  be  did 
pay  it  in  July  18(>8.    At   that  time  he  had  no  in- 
tention of  standing  for  the  city  again.    He  does 
not  appear  to  have  had  any  intention  of  enteriaf 
into  Parliament  at  a  future  period  either  for  this 
city  or  for  any  other  place,  certainly  not  for  this 
city,  and  looking  at    the  correspondence  in  the 
month  of  October  following,  taking  that  in  coaaec- 
tion  with  the  evidence  of  Messrs.  Eaton  and  Hill, 
the  just  result  to  arrive  at  as  to  the  period  at  which 
Mr.  Hill  changed  his  mind  as  to  not  standing  again, 
and  made  up  his  mind  to  come  forward  as  he  ulti- 
mately did.  at  tlie  election  in  November,  at  which 
he  was  returned,  is,  that  it  was  some  time  in  the 
month   of  October,  some  three   months  therefoK 
after  he  had  paid  the  sum  of  SCO/.     Putting  thoK 
facts  together,  the  result  is  obvious.  I  need  not  nf 
I  think,  because  the  result  is  obvious  to  anybody 
who  examines  the  facts,  that  the  payment  of  i^X  is 
July  was  made  by  Mr.  Hill  himself,  out  of  hit  own 
pocket,  without  any  communication  with  Mr.  Eatuo. 
and  without  any  intention  upon  his  part  of  tupa 
standing  for  the  city,  and  that  what  took  place  lie- 
twen  Mr.  Eaton  and  Mr.  Hill,  expressed  by  the  letten 
of  the  14tli  and  15th  Oct.,  to  which  I  must  next 
refer,  had  nothing  to  do  with  the  payment  of  the 
800/.    For  these  reasons,  as  I  have  said,  that  which 
I  have  no  doubt  was  in  the  mind  of  the  petitioDen 
when  the  fourth  clause  was  inserted  in  the  petitioa 
does  seem  to  have  entirely  failed  of  proof,  sod  to 
have  been  negatived.  It  has,  however,  been  argTk?d  bj 
the  learned  counsel  for  the  petitioners  (who  luts  coo- 
ducted  this  case  with  an  ability  and  with  a  spint 
which  really  are  worthy  of  the  best  days  of  advucacv). 
and  he  was  entitled  to  do  so,  that  notwithstaodiof 
the  intention,  so  to  speak,  of  the  4th  clause  of  tbr 
petition  has  been  frustrated,  yet  that  evidence  ha 
come  out  in  the  course  of  the  case  of  the  respondenti 
themst  Ives,  which  sustains  the  averment  in  anoCbei 
and  a  different  way,  and  that  argument  he  founds 
upon  what  has  been  called  the  treaty,  which  I  maA 
next  consider.    That  treaty  in  sum  and  substance 
is,  that  Mr.  Eaton  endeavoured  to  induce  Mr.  Hill 
to  come  forward ;  he  was  anxioos  that  he  iboaU 
stand  with  him.    Mr.  Hill  did   not  wish  to  ooiw 
forward,  and  he  appears  not  to  hare  consented  to 
come  forward  until  Mr.  Eaton  consented  lo  besr 
the  expenses  of  the  approaching  oontest,  both  hi* 
own  and  Mr.  Hiirs,  an  1  in  the  letter  which  ooofti- 
\.>i\/ei\^^i^ax  %se^^\&aat  there  wmi  Iniortiid  a  cbw^ 
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which  u  Dothing  more  than  would  have  been  implied 
from  the  fact  of  those  gentlemen  joining  forces,  and 
agreeing  to  contest  the  city  in  the  same  interest, 
that  they  should  be  faithful  to  one  another.    It  was 
not  a  case  in  which  they  were  to  stand  independent 
of  one  another ;  it  was  a  case  in  which  each  made  the 
other  his  agent  and  the  agents  of  the  other  his 
agents,  and  in  which  they  agreed  to  stand  by  one 
another,  an  agreement  which  they  carried  into  effect 
by  stating  as  they  did  on  their  canvass  that  they  re- 
spectively did  not  wish  for  a  vote  for  one  which  was 
not  given  to  the  other.     Very  few  votes  appear  to 
have  been  given  for  one  which  were  not  given  for 
the  other.    The  numbers  ran  3781  for  Mr.  Eaton, 
and  3761  (a  difference  of  only  20)  for  Mr.   Hill. 
No  sucli  agreement  in  so  far  as  the  pecuniary  part 
of  the  transaction  is  concerned  existed  between  the 
opposing  candidates,  and  their  numbers  appear  to 
have  run  3594,  and  357G  respectively,  a  difference 
of  only  18.    Now  is  that  agreement  in  itself  illegal, 
taking  it  first  as  a  matter  of  law  ?  It  is  insisted  that 
it  is,  under  the  terms  of  the  3rd  clause  of  the  2nd 
■ection  of    17  &   18  Vict.  c.    102    TThe  Corrupt 
Practices    Prevention    Act,    1854),    oy    which    it 
is  enacted  '*  that  every  person  who  shall  directly 
or  indirectly,  by  himself  or  by  any  other  person, 
on  his  behaljf,  make    any  gift,    loan,  offer,   pro- 
mise,   procurement,    or   agreement    as   aforesaid, 
to  or  for   any  person  in    order  to   induce  such 
pet  son  to  procure,  or  endeavour    to  procure,  the 
return  of  any  person  to  serve  in  Parliament,  shall 
be  guilty  of  bribery."  Therefore,  anything,  great  or 
■mail,  which  is  given  to  procure  a  vote  would  be  a 
bribe ;  and  if  given  to  another  to  purchase  his  in* 
fiuence  at  the  election,  it  unquestionably  also  would 
be  a  bribe  and  would  void  the  election.    It  would 
have  been  bribery  in  the  case  of  the  person  who 
gave,  and  in  the  case  of  the  person  who  received,  the 
benefit ;  and  if  Mr.  Eaton  had  agreed  to  give  Mr. 
Hill  5L — I  might  say  a  farthing,  in  point  of  law  ; 
if  he  agreed  to  give  him  anything,  if  only  a  pepper- 
corn— for  the  purpose  of  purchasing  any  influence 
which  Mr.  Hill  had  with  the  electors  of  Ck)ventry, 
and   of  advancing  Mr.  Eaton's  interest  as  a  can- 
didate at  the  election,  it  would  have  been  bribery,  and 
it  would  have  avoided  the  election.    The  question  i» 
whether  an  agreement  by  one  candidate  to  pay  the 
expenses   of    another    is    or  not  a  bribe.     Befortt 
referring  to  the  facts,  I  must  conclude  the  state- 
ment of  the  law,  because  at  the  conclusion  of  the 
second  section  there  is  this  proviso,  which,  it  appears 
to  me,  has  a  distinct  bearing  upon  the  question : 
**  Provided  always  that    the  aforesaid   enactment 
•hall  not  extend,  or  be  construed  to  extend,  to  any 
money  paid  or  agreed  to  be  paid  for  or  on  account 
of  any  legal  expenses  bond  fide  incurred  at  or  con- 
cerning any  election."    I  am  quite  sure,  and  it 
ought  to  be  thoroughly  understood,  that  that  relates 
to  the  expenses  of  the  candidate ;  that  it  does  not 
relate  to  the  expenses  of  any  other  person,  and  (as  I 
•hall  have  occasion  to  observe  by  and  by)  it  does 
not  relate  to  the  expenses  of  voters.  To  pay  the 
expenses  of  voters  on  condition  of  their  voting  or 
abstaining  from  voting  is  unquestionably  bribery. 
Bot  the  candidate  may  pay  his  own  expenses  ;  and 
the  candidate  may,  paying  his  own  expenses,  em- 
ploy voters  ;  and  although,  since  the  Representation 
of  the  People    Act  1867,  sect.    11,  which  forbids 
TOters  who  are  employed  for  money  to  vote  at  an 
election, — which  no  doubt  intended,  though  it  un- 
fortunately has    not     prevailed,    to   prevent   the 
mriaing  of  questions  which  were  so  often  agitated, 
and  continue  to  be  agitated,   as  to    the   colour- 
able  employment  of    voters,    giving    them    work 
and  making  payments  to  them,  which  payments 
far    exceeded  the   value  of    the    work,    or   pre- 
tending  to  employ   them  to  do  work,  and  then 
giving  them  money  for  haying  done  00-Hilthough 


since  that  section,  voters  who  have  received  employ- 
ment cannot  give  their  votes,  it  must  not  be  sup- 
posed that  I  entertain  a  doubt  that  imder  the 
38  th  section  of  the  Corrupt  Practices  Act  1854, 
the  voter  would  still  be  a  person  who  claims  to  have 
a  vote,  though  it  may  be  a  misdemeanor  to  give  it, 
and  though  it  would  be  liable  to  be  struck  off  on 
a  scrutiny.  To  avoid  mistake  as  to  what  I  am 
about  to  say  as  to  the  effect  of  that  proviso,  I  may 
say  that  the  effect  of  that  proviso  has  been  very 
much  considered  in  those  cases  where  that  course 
has  been  pursued,  which  appears  to  have  been 
adopted  in  this  city  ;  that  is  to  say,  the  city  or 
borough  is  divided  into  districts,  and  committees 
are  formed  amongst  the  voters  themselves  of  selected 
persons  to  go  about  and  traverse  their  portions  of 
the  district ;  and  in  some  of  those  cases,  as  I  believe 
was  the  case  here — though  the  matter  was  not  gone 
into ;  I  presume  it  was  the  case  here,  because 
no  opposing  case  has  been  brought  to  my 
notice — in  some  of  the  cases  where  the  system 
has  been  resorted  to,  the  committee  and  can- 
vassers have  not  been  paid  for  their  services, 
in  others,  the  canvassers  have  been  paid  for 
their  services.  And  unquestionably  if  the  third 
clause  of  the  second  section,  to  which  I  have 
referred,  was  to  be  taken  in  its  literal  terms,  the 
payment  of  canvassers  under  such  circumstances, 
being  a  payment  in  order  to  induce  them  to  procure 
votes  by  means  of  their  canvass,  would  fall  within 
the  terms  "in  order  to  induce  such  person  to 
procure  "  "  or  endeavour  to  procure  "  (which  would 
be  still  more  applicable  to  the  employment  of  can- 
vassers), *^  the  return  of  any  person  to  serve  in 
Parliament,  or"  the  clause  goes  on  *'•  the  vote  of  any 
voter  at  any  election."  Now  here  there  is  a  test 
supplied  of  the  meaning  of  the  third  clause.  Was 
it  intended  to  do  away  with  every  payment  made 
by  a  candidate  in  the  course  of  his  election,  to  a 
person  who  might  happen  to  be  a  voter  for  his  work 
in  the  way  of  taking  round  advertising  boards,  of 
acting  as  a  messenger  with  the  state  of  the  poll,  or 
of  keeping  the  poll-booths  clear  so  as  to  enable 
voters  to  get  up  to  the  poll,  or  such  like  practices 
which  have  been  resorted  to  without  objection 
where  the  employment  of  the  voters  in  those  various 
services  was  not  colourable,  and  that  even  before  the 
Representation  of  the  People  Act  1867,  sect.  11, 
to  which  I  have  already  referred?  But  to  come 
more  nearly  to  this  case  it  affords  a  test  of  whether 
the  third  clause  was  intended  to  prevent  every  pay- 
ment to  a  person  who  was  to  assist  the  member  in 
obtaining  the  election,  and  in  procuring  votes  at  the 
election.  I  shall  not  refer  to  any  of  the  cases  in 
which  the  first  question  has  come  before  eh^'tion 
committees ;  they  are  quite  familiar  to  those  who 
have  paid  any  attention  to  the  subject,  and  inas- 
much as  I  have  had  occasion  to  cite  thiMU  else- 
where, in  judgments  which  are  before  the  Uoune  of 
Commons,  I  do  not  think  it  necessary  to  refer  to 
them  again.  But  with  respi-ct  to  the  latter  class  of 
cases,  that  of  canvassers  employed  to  pnxiure  the 
votes  of  voters  within  the  literal  meaning  of  the 
third  clause  of  the  second  section,  I  must  take  leave 
to  refer  to  the  Lambeth  case,  which  is  rei)orted  in 
Wolferstan  and  Dew*s  re|)orts,  and  which  is  a  case 
to  which  I  attach  considerable  importance,  because 
the  matter  was  very  much  considered  under  the 
chairmanship  of  Mr.  Ingham,  the  member  for  South 
Shields,  a  gentleman  of  known  good  sense,  and  of 
great  legal  experience,  and  it  was  held  that  the 
system  (which  was  adopted  in  this  city)  uf 
dividing  the  borough  into  wards,  and  forming 
committees  among  Uie  voters  and  employing  tliem 
to  send  out  canvassers,  wa«  not  objectionable, 
notwithstanding  that  there  was  a  payment  made 
to  the  canvassers  tot  tJhftVs   wxs'vva  \sl  vsMcc^^^i^- 
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exceedinf(1j     dangerous    the     adoption    of     that 
system  is,    both    in  respect  of    the    payment    of 
canvasserSf  and  also  in  respect  of  that  which  has 
been  held  lawful,  namely,  the  supply  of  fair  refresh- 
ment to  canvassers  who  have  not  been  paid  whilst 
engaged  actually,  and  nut  colouiably,  upon  work ; 
and,  in  like  manner,  refreshment  provided  to  com- 
mitteemen.    It  is  proper,  whenever  this  system  is 
referred   to  as  not  being  unlawful  in  itself,  to  say 
that  it  exposes  members  to  very  great  danger,  and 
that  whenever  it  is  merely  colourable  it  would  tend 
to  void  the  election.     I  refer  to  these  cases  for  the 
purpose  of  showing  that  it  is  not  every  payment  for 
the  purpose  of  procuring  a  vote  that  can  be  held  to  be 
within  the  third  clause  of  the  second  section.     I  do 
not  treat  the  cases  of  canvassers  as  presenting  any 
close  analogy  to  the  case  of  a  colleague  in  a  contest 
for  a  city.    Of  course,  even  the  most  distant  com- 
parison would  be  a  comparison  of  great  things  with 
small,  but  it  is  necessary  first  to  ascertain  the  con- 
struction of  the  clause,  to  ascertain  whether  it  is  to 
be  taken  in  its  literal  sense,  and,  if  not,  to  determine 
what  is  its  proper  application  to  the  case  in  hand. 
Its  proper  application  to  the  case  in  hand,  as  it 
appears  to  me,  is  this,  that  the  payment  to  be  made 
under  the  third  section  must  be  a  payment  for  the 
purchase  of  influence ;  it  must  be  a  payment  made 
under  the  circumstances  referred  to  by  Mr.  James  in 
his  reply ;  a  payment  to  some  person  who  has  great  in- 
fluence in  a  place  in  order  to  purchase  that  influence ; 
it  must  be  a  payment,  or  gift,  or  loan  of  something 
valuable  to  him  in  consideration  of  his  lending  his 
influence  or  his  assistance  in  the  election.    As  it 
appears  to  me,  it  is  not  an  offence  within  the  third 
clause  for  a  candidate  to  bring  forward  another 
person    to    stand    as    his    colleague.      You    must 
show  an  intention    to  do    that  which  is   against 
the  law  before  you  bring  the  case  within  any  of 
those  highly  penal  clauses  of  the  Corrupt  Practices 
Prevention  Act  1854.     And,  forming  the  best  judg- 
ment I  can,  and  confessing  with  an  almost  painful 
feeling    my   own    deficiency   to  decide    any   great 
constitutional   question,    even    aftiT    the    anxious 
deliberation  which  I  have  bestowed  upon  this,  I  must 
pronounce    my    opinion    as    I    entertain    it,    that 
to    bring  forward   another   candidate   under  such 
circumstances    without    a  view    to    purchase    his 
influence,  with   the    intention  of   serving  a  man's 
party,    and    because    he    does    not    mind    spend- 
ing his  money  upon  the  legitimate  expenses  of  the 
election  of  himself  and  of  the  other  candidate,  with 
the  view  only  to  serve  his  party,  and  not  with  a 
view  to  purchase  influence  for  himself,  does  not  fall 
within   that   third  clause  to  which    reference  has 
been   made.    Now  I  shall  endeavour  to  give  my 
opinion  upon  the  law,  as  it  is  my  duty  to  do — and  I 
wish   I  possessed   greater  power  of  expressing   it 
clearly  in  ortler  that  it   may  bt*  criticised,  and  if 
wrong    overruled   and    if    injurious  set   right   by 
future  legislation  ;  but  that  is  the  opinion  at  irhich 
I  have  arrived  upon  the  question   of   law.    It   is 
obvious,  therefore,  that  the  only  question  remaining 
with  reference  to  the  effect  of  the  treaty  upon  the 
return  of  the  members  in  this  case,  is  one  of  fact, 
namely,  whether  the  compact   which  was  entered 
into  in  OctolxT,  between  Mr.  Eaton  and  Mr.  Hill, 
was  a  compact  having  for  its  object  to  purchase 
Mr.  Hiirs  influence  in  the  city;  because  if  it  was,  I 
agree  even  without   the  authority  of  the  case  to 
which  Mr.  James  referred, — upon  which  alone,  if  I 
bad  considered  it  a  matter  of  authority,  though  I 
have  entire  trust  in  the  accuracy  of  Mr.  James, 
quite  as  niuch  as  if  I  had  examined  the  matter  for 
myself,  still,  in  the  discharge  of  my  duty  I  should 
have  thought  it  necessary  to  send  for  the  Commons' 
Journal,  or  whatever  other  repertory  the  law  as 
§tated  by  Mr,  James  upon  autYionty  'was  to  be  ^vmxv^V  \  ^ 
'*i,  And  to  ezamine  it  before  1  acted  u^u  Vx— \i>xx\ 


quite  apart  from  any  authority,  I  ^an  concdve  that 
**  legal  expenses  bona  fide  incurred  at  or  coucermng 
any  election'*  in  the  proviso  to  the  2nd  sectioo, 
would  not  include  the  expenses  of  another  candi- 
date at  that  election  if  they  were  paid  for  the  por- 
IMji^e  of  purchasing  influence.  The  question  of  fact, 
therefore,  remains  whether  the  payment  was  made 
for  the  purpose  of  purchasing  influence.  This  makes 
it  necessary  that  I  should  consider  the  position  d 
Mr.  Hill  with  reference  to  the  city.  It  has  not  beet 
suggested  that  I  can  recollect  or  find  in  the  evidence 
of  either  of  the  members  that  Mr.  Hill  was  a  person 
who  had  any  local  connection  in  the  way  of  birth 
or  inhabitancy  or  property  in  the  city.  I  do  not 
think  it  was  suggested  that  he  had  any  influence  to 
purchase  in  respect  of  any  of  those  local  causes ;  he 
had  nothing  to  sell  in  that  respect,  and  therefore  oo 
one  ought  to  charge  upon  Mr.  Elaton  apart  from  hii 
mercantile  experience,  the  intention  of  baying  of 
Mr.  Hill  that  which  Mr.  Hill  had  not  to  seU.  Mr. 
Hill  had  stood  at  a  former  election  for  the  city,  he  had 
stood  against  Mr.  Carter,  and  he  had  been  defeated 
by  a  majority  of  288.  He  had  been  defeated  by  a 
considerable  majority  of  the  old  constituency.  Ei 
had  been  defeated  under  circumstances  which  vmk 
or  less  disheartened  him,  and  which  determined 
him  not  to  come  forward  again.  He  had  paid  the 
SOOL  under  the  circumstances  already  explained, 
not  with  a  view  to  coming  forward  again.  If  he 
had  done  that,  if  it  could  be  fairly  charged  againit 
him  that  he  had  paid  illegitimate  expenses  with  a 
view  to  coming  forward  again  and  being  retomed,  a 
very  different  construction  might  have  been  placed 
upon,  and  a  very  different  credit  lent  to,  his  state- 
ment that  he  paid  the  800/.  worth  of  bills  of  illegiti- 
mate expenses  as  a  matter  of  honour.  But,  referring 
again  to  the  correspondence  of  October,  and  takiof 
the  statement  of  Mr.  Hill,  as  everybody  seemed  dis- 
posed to  do,  and  as  I  am  prepared  to  do,  and  do,  the 
payment  of  800/.  was  not  as  purchase  of  influence  oo 
his  part,  and  therefore  you  have  to  consider  whether 
Mr.  Eaton  in  October  did  what  he  did,  and  Mr.  Hill 
assisted  him  in  doing  what  he  did,  in  purchtong 
Mr.  Hill's  influence  or  the  assistance  which  his  in- 
fluence would  enable  him  to  lend.  It  is  difficult  to 
distinguish  between  influence  and  assistance  at  this 
part  of  the  inquiry  under  the  circanistances  to 
which  I  have  referred,  apart  from  Mr.  Hill's  uxanie- 
cessful  contest  for  the  city,  apart  from  his  ansae- 
cessf ul  contest  in  March,  and  apart  from  his  paymeot 
of  the  800/.  of  bills,  which  has  been  already,  I 
think,  sufficiently  eliminated  from  the  proper 
elements  of  discussion  as  to  the  intention  of  tluj 
gentleman.  The  inquiry,  was  it  a  purchase  of  Mr- 
Hill's  influence  ?  was  it  a  purchase  for  Mr.  Eatuo*! 
individual  advantage  in  the  contest?  was  the 
agreement  entered  into  by  Mr.  Eaton  with  the 
selfish  view  of  aiding  himself 'by  the  influence?  or 
was  what  he  did  fairly  to  be  explsdned  by  a  desire 
to  serve  his  party  without  regard  to  any  influence  of 
Mr.  Hill  ?  ought,  as  it  appears  to  me,  to  be  answered 
under  ihese  circumstances  and  upon  these  facts,  io 
favour  of  the  purity  of  intention  of  Mr.  EBton.  I 
must  conclude  that  I  express  no  opinion  whatso- 
ever, and  I  desire  to  express  none,  upon  the  pro- 
priety of  such  an  arrangement;  but  it  must  be  quite 
oDvious  to  anybody  who  will  cast  his  mind  back 
upon  the  history  of  Parliament — I  speak  not  of  the 
Parliament  in  a  party- political  point  of  view;  I 
have  abstained  and  shall  abstain  with  all  nj 
might  from  any  observations  having  such  an  aspect 
whilst  I  sit  in  this  place — but  looking  back  at 
the  history  of  Parliament  as  part  of  the  histoiy  cl 
the  country,  I  think  it  must  be  obvioiii>  eres 
without  referring  to  books  which  are  not  of  aotb(»> 
rity  in  courts  of  law,  that  many  persons  oC  brilliaot 
«.VA\\t\ea^  and  who  have  been  of  recy  gicat  serrioi 
\Q  >^t^  QQi>as^^  ^"^K^^  \iR«OL^ajiaJUe  to  py  thar  ova 
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expenses,  and  have  been  brought  into  Parliament  at 
the  expense  of  others.  And  that  is  so  notorious  that 
it  confirms  the  opinion  that  I  form  upon  the  true 
construction  of  the  3rd  clause  of  the  second  section 
of  the  Corrupt  Practices  Act  1854,  taken  by  itself. 
I  come  to  the  conclusion  that  the  fair  payment  of 
the  expenses  of  a  member,  if  he  will  stand,  docs  not 
of  itself  constitute  an  illegality  under  the  provisions 
of  the  Act  to  which  1  have  referred.  It  constitutes 
a  case  calling  for,  and  which  has  here  received,  a  full 
ioquiry.  There  never  was  a  case  more  thoroughly 
discussed  at  the  bar,  or  more  ably.  I  know  that  it 
lias  received  full  justice  at  the  hands  of  the  Bar, 
and  it  has  received  at  mine  such  deliberation  as  I 
have  been  able  to  bestow  upon  it,  and  a  decision 
conveyed  in  terms  as  distinct  as  I  am  able  to  pro- 
nounce myself  in.  It  now  becomes  necessary  to 
discuss  the  remaining  causes  for  which  the  peti- 
tioners  claim  that  the  election  should  be  declared 
Toid  ;  and  here  the  duty  which  is  to  be  discharged  is 
one  of  an  exceedingly  anxious  and  painful  character, 
rather  anxious  and  painful,  I  think,  than  difficult ; 
because  with  respect  to  the  greater  number  of  the 
cases  which  have  been  brought  forward,  they  do  not 
admit  of  being  decided  upon  gloss  or  construction 
of  the  evidence.  It  will  be  necessary  to  state  flatly 
with  respect  to  more  than  one  of  them  whether  I 
believe  witnesses  who  have  positively  sworn  in  the 
afiirmative,  or  witnesses  who  have  positively  sworn 
in  the  negative.  In  the  first  place,  however,  I  think 
that  it  would  be  proper,  before  coming  to  those 
cases  to  which  that  remark  more  properly  applies, 
to  discuss  the  cases  in  which  it  will  be  necessary  to 

Eut  a  construction  on  the  evidence,  and  to  apply  the 
iw— cases  as  to  which  in  the  result,  balancing  the 
evidence  upon  the  one  side  and  upon  the  other,  I 
entertain  but  little  doubt  as  to  the  facts,  and  can 
entertain  none  at  all  as  to  the  law  ;  in  fact,  no  doubt 
has  been  suggested.  I  shall  first  deal  with  the 
Leicester  case,  and  with  resp(?ct  to  that  the  law  may 
be  shortly  stated  thus:  Before  the  case  of  Cooper 
▼.  Slade^  which  was  decided  in  the  year  1858, 
a  doubt  existed  as  to  whether  under  the  law 
as  it  then  stood  the  travelling  expenses  of  out- 
voters might  be  paid — I  speak  now  of  outvoters  who 
have  a  right  to  vote  by  reason  of  their  residence 
continuing — whether  the  travelling  expenses  of  out- 
voters might  be  paid,  and  whether  the  promise  to 
an  outvoter  to  pay  him  if  he  came  up  and  gave  his 
vote  for  a  particular  member,  or  to  pay  him  his 
expenses  of  going  back  to  his  place  of  residence,  if 
it  happened  to  be  in  the  place  of  polling,  in  order 
that  he  should  not  vote ;  or  whether  the  payment  of 
expenses  in  any  form,  whether  in  the  former  which 
has  been  called  a  mild  form  of  bribery,  or  in  the 
latter  which  has  been  called  a  point  blank  piece  of 
bribery,  was  illegal,  and  illegal  by  reason  of  its 
being  a  promise  of  money  within  the  1st  clause  of 
the  2nd  section  of  the  Corrupt  Practices  Act  1854,  a 
promise  to  give  money  '*in  order  to  induce  any 
Toter  to  vote  or  refrain  from  voting,'*  and  the  result 
was  that  it  was  decided  in  that  case  of  Cooptr  v.  Shde 
that  such  a  promise  is  illegal.  A  promise  to 
a  voter  whether  he  be  really  entitled  to  vote  or  not, 
who  happens  to  be  out  of  the  place  at  the  time  of 
tlie  election,  a  promise  to  pay  him  even  his  bare 
expenses  if  he  will  come  up  and  vote  for  a  particular 
candidate,  was  decided  by  the  House  of  Lords  to  be 
illegal  in  the  case  of  Cooper  v.  Slade.  That  led 
to  a  discussion  in  both  houses  as  to  whether  or 
not  it  was  just  that  a  member  should  be  debarred 
from  the  payment  of  the  bare  travelling  expenses  of 
the  voters,  and  it  was  insisted  that  there  was 
nothing  unjust  in  it,  that  the  voter  ought  to  be 
enabled  to  vote,  and  as  he  gained  nothing  by  the 
pajmeot  of  his  travelling  expenses,  they  ought  to 
be  allowed  to  be  promised  him  and  paid  him  That 
was  anfwered  by  an  argument  which  has  preraiied, 


and  which  expresses  the  law,  that  the  danger  of 
allowing  promises  or  payments  of  travelling  ex- 
penses to  voters  being  made  a  colour  and  cloak,  and 
of  paying  them  more  than  they  are  entitled  to 
in  respect  of  such  travelling  expenses  is  so  great, 
that  they  shall,  and  they  do,  continue  to  be  for- 
bidden by  the  law ;  and  in  the  August  of  the  year 
in  which  the  decision  in  Coop<>r  v.  Siade  was  given, 
it  was  enacted  by  the  Legislature  by  a  section  of  the 
21  &  22  Vict.  c.  87,  which  must  be  taken  as  dis- 
tinctly recognising  the  decision  in  the  case  I  have  re- 
ferred to,  "that  it  shall  be  lawful  for  any  candidate  or 
his  agent  to  provide  conveyance  for  any  voter  for  the 
purpose  of  polling  at  an  election,  and  not  otherwise ; 
but  it  shall  not  be  lawful  to  pay  any  money,  or  give 
any  valuable  consideration  to  a  voter,  for  or  in 
respect  of  his  travelling  expenses,  for  such  purpose." 
Therefore,  it  is  lawful  under  that  Act,  for  the 
candidate  to  giVe  a  voter  a  lift  in  his  carriage  to 
the  poll ;  but  it  is  not  lawful  for  the  candidate  or  his 
agent  to  promise  a  voter  his  travelling  expenses  if 
he  will  come  up  and  poll,  or  to  pay  him  his  expenses 
afterwards  if  that  payment  is  made  corruptly 
within  the  provisions  of  the  Corrupt  Practices  Act 
as  to  payments  after  the  vote  in  respect  of  having 
voted.  So  stood  the  law  until  the  passing  of  the 
Representation  of  the  People  Act  of  1867,  which 
again,  by  the  36th  section,  enacts  that  **  it  shall  not 
be  lawful  for  any  candidate,  or  any  one  on  his 
behalf  at  any  election,  for  any  borough,"  except 
certain  boroughs  which  are  excepted  because  the 
constituencies  arc  scattered  (being  more  like 
counties  than  boroughs,  amongst  which  the  city  of 
Coventry  is  not  included)  **to  pay  any  money  on 
account  of  the  conveyance  of  any  voter  to  the  poll, 
either  to  the  voter  himself  or  to  any  other  i)er8on, 
and  if  any  such  candidate  or  any  person  on  his 
behalf  shall  pay  any  money  on  account  of  such 
conveyance,"  then  the  payment  is  to  be  considered 
illegal — not  that  the  payment  is  to  be  considered  to 
avoid  the  election,  if  made  to  a  third  person,  not  a 
voter,  and  not  to  induce  a  voter  to  vote,  though 
such  a  consequence  would  follow  if  the  payment  or 
promise  were  made  to  a  voter,  but  that  it  shall  be 
unlawful  to  pay  any  money  on  account  of  con- 
veyance cither  to  the  voter,  or  any  other  person.  It 
has  appeared  to  be  necessary  to  recite  these  sections, 
in  onler  that  the  law  should  not  be  misunderstood 
or  rather,  if  I  be  mistaken,  that  there  may  be  the 
means  of  exposing  any  mistake  which  I  shall  have 
made,  and  of  preventing  the  recurrence  of  like  mis- 
takes for  the  future  by  proper  legislation ;  an  object 
which  I  have  had,  in  many  of  the  statements  which 
T  have  thought  it  my  duty  to  make  in  the  course 
of  these  inquiries,  the  more  especially  as  there 
is  no  court  of  appeal  from  the  decisions  which  are 
here  pronounced.  So  far  with  respect  to  the  law  as 
to  persons  who  have  a  right  to  vote,  though  they 
happen  not  to  be  in  the  place  of  election  at  the  time 
of  the  election.  There  is,  however,  another  head  of 
law  which  I  must  dispose  of,  and  upon  which  I 
must  rpfer  to  the  sections  in  point  before  proceed- 
ing to  the  consideration  of  the  questions  of  fact.  I 
shall  shortly  refer  to  the  Reform  Act  of  1832,  sect. 
27,  with  respect  to  ordinary  voters  in  boroughs,  and 
sect.  32  with  respect  to  freemen  in  borougJis,  both 
those  classes  being  included  in  the  number  of  those 
persons  whose  cases  come  under  consideration.  It 
is  provided  by  that  Act  that,  in  order  to  be  place<l 
upon  the  register  a  person  nmst  have  occupied  upon 
the  31st  July  and  for  the  six  months  preceding. 
Then  there  are  subsequent  enactments  which  I  may 
dispose  of  with  this  statement,  that  a  provision  is 
made  by  which  lists  are  to  be  framed  of  persons 
so  entitled  to  vote,  and  that  those  lists  shall  be 
revised  by  competent  persons  with  reference  to  the 
qualification,  including  Xbi.\  ^i  'c«^\^^^^^^  ^w>^tv\i<^ 
i  the  vcL  monlYtt  ^ti^^^  >ijBft^\%\.^\^i  \xw<»»2o.  ^<i»i> 
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provisions  made  especially  by  the  Act  of  the 
6th  Vict.,  and  other  Acts  to  which  I  need  not  refer 
here.  The  duty  of  the  person  who  revises  with 
respect  to  the  residence  is  discharged  and  fully 
satisfied  by  inquiring  as  to  the  right  up  to  the  3 1st 
July,  and  with  reference  to  the  continuance  of  the 
right  of  the  voter  at  a  subsequent  period,  a  ques- 
tion which  was  formerly  put  as  to  whether  the 
qualification  continues  is  now  not  put  in  conse- 
quence of  an  enactment  which  I  only  thus  notice 
in  passing;  and  finally,  as  to  this  Act,  by  the  79th 
section  it  is  enacted  that  no  person  shall  be  entitled 
to  vote  at  any  future  election  for  a  member  un- 
less he  shall,  ever  since  the  31st  July  in  the  year 
in  which  his  name  was  inserted  in  the  register, 
have  resided,  and  at  the  time  of  voting  shall  con- 
tinue to  reside,  within  the  city,  &c.  Therefore  it 
is  clear  that  with  respect  to  persons  who  have 
ceased  to  reside  after  the  31st  July,  they  are  not 
entitled  to  vote  at  the  election ;  and  I  have  stated 
elsewhere  my  opinion  with  reference  to  such  a 
person  voting,  and  I  repeat  it,  and  my  opinion  has 
not  yet  been  pronounced  with  reference  to  any  other 
case  within  the  79th  section,  that  a  man  who  ceased 
to  reside,  that  is,  has  given  up  connection  with  this 
city  for  instance,  and  gone  off  and  taken  up  his 
residence  elsewhere,  leaving  behind  him  no  wife  or 
household  goods  in  the  city,  for  which  he  intends  to 
return,  cannot  fairly  be  said  to  retain  a  residence  in 
this  city,  but  has  entirely  removed  his  residence 
elsewhere  beyond  the  city  and  the  statutory  seven 
miles,  which  are  considered  as  part  of  it  for  the 
purpose  of  residence.  1  say  that  that  person,  know- 
ing the  law,  and  coming  here  to  vote,  even  if  there 
were  no  remedy,  which  I  think  there  is  in  the  event  of 
his  doing  that  which  by  law  he  is  not  entitled  to  do,  has 
done  an  act  which  is  unjustifiable  in  point  of  fair- 
ness and  honesty.  If  he  does  not  know  the  law,  or 
if  he  is  in  doubt  about  the  fact,  I  should  say  nothing 
about  his  case ;  but  if  he  does  know  the  law,  and 
does  know  the  fact,  I  say  that  that  man  in  voting 
does  an  act  which  cannot  be  maintainable  in  point 
of  honesty,  as  it  certainly  cannot  in  point  of  law. 
There  is  a  prf»vision  in  the  ysth  section  of  that  Act 
with  reference  to  persons  to  whom  objection  has 
been  taken  before  the  revising  barrister,  upon  whose 
case  the  revising  barrister  is  to  pnmounce ;  if 
no  objiction  has  been  taken,  and  he  has  pro- 
nonneed  no  express  decision,  the  committtee  or 
the  Judge  sitting  here  cannot,  even  on  a  scrutiny, 
go  into  the  question  of  qualificHtion.  If  an  objection 
could  not  have  been  made  before  the  revising 
barrister,  then  in  respect  of  such  an  objection  arising 
afterwards,  it  api>ears  to  ine  that  it  conies  clearly 
within  the  eXf)re^sion  "legal  incapacity  at  the  time 
of  his  voting,'*  which  might  be  inquired  into  by  an 
election  committee,  and  which  may  now  be  inquired 
into  by  a  Judge,  and  such  was  the  decision  in  the 
Cambrittge  case,  re|K>rted  in  Wolferstan  and  Dew, 
page  Ah.  It  is  pro|)er,  however,  to  mention,  indeed 
it  would  be  quite  uncandid  not  to  mention,  that  the 
very  same  committee,  singularly  enou'jh,  at  page 
hO  of  the  same  reports,  appear,  according  to  tlie 
report,  to  have  had  l>efore  them  the  case  of  a  person 
who  had  not  resided  during  the  six  months  pre- 
ceding, euding  u|K)n  the  3l8t  July,  and  with  resi>ect 
to  such  a  person,  inasmuch  as  the  committee  said  an 
obj<'ction  might  have  been  taken  bi»fore  the  revising 
barrister,  and  was  not  taken,  they  declined  to  go 
into  the  case  of  his  not  being  resident  after  the  31  st 
July,  upon  a  ground  which  seems  to  me,  I  own,  to 
partake  of  a  g(xxl  deal  of  subtlety,  namely,  that 
there  was  no  Cessation  of  residence  after  tlie  31  st 
July,  but  that  the  cessation  of  residence  was  at  a 
period  at  which  it  might  have  been  inquired  into  by 
the  revising  barrister.  I  shall  always  s(»eak,  I  hope, 
with  the  greatest  respect,  and  quVie  a  amc^T^  ovx^,  ii\ 
the  deciBioDB  of  election  commilteet,  %i\d  «ft^ec\Ti\\^  \\i«Xyvv  %xA  «iAQV9i^^<^Yad»raMBOB  of  it  Wftm  ikm 


after  a  laborious  study  of  the  reports  of  so  many  of 
them  as  I  can  find  in  the  books,  the  mass  of  which, 
both  as  to  practice  and  as  to  decision,  though  I 
cannot  say  so  of  all,  certainly  is  characterised,  as  it 
appears  to  me,  by  strong  good  sense,  and  also  by  a 
legal  precision  upon  the  whole,  whic^  was  hardly  to 
be  expected  from  bodies  formed  as  election  com- 
mittees were.  But,  speaking  with  reference  to  the 
decision  in  the  second  Cambridge  case,  I  cannot 
myself,  looking  at  the  79th  section,  say,  if  I  were 
to  put  my  own  construction  upon  it,  it  is  one 
to  which  I  should  not  hare  come — I  think  I  should, 
but  I  say  no  more  upon  it,  because  I  am  told 
the  question  is  before  the  Court  of  Common  Pleti 
in  the  Salisbury  case.  I  think  I  should  hare  cook 
to  the  same  conclusion  in  the  second  case,  at 
page  50,  which  the  committee  came  to  in  the 
former  case  at  pages  45.  46,  in  which  the  com- 
mittee reported  to  the  House  that  non-residenoe 
was  a  legal  incapacity,  no  doubt  referring  to  the 
terms  of  the  98th  section  of  the  6th  Vict.  I  have 
delivered  myself  of  whatever  knowledge  of  the 
law  upon  this  Leicester  case,  and  other  cases 
of  outvoters  was  in  me,  and  I  must  proceed 
to  deal  with  the  facts.  Given  that  it  was  lawful 
for  the  member,  in  the  terms  of  the  atat.  21  4  23 
Vict.,  to  provide  conveyance  for  the  outvoters; 
given  that  it  was  not  lawful  for  the  member  to 
promise,  as  was  proved  in  the  caae  of  Cfxiper'w,  SM^ 
to  pay  the  expenses  of  outvoters  should  they  come 
up ;  given  that  it  was  not  lawful  for  the  member 
or  his  agent  to  pay  the  expenses  of  outvoters ;  and 
given,  also,  as  I  think  must  be  conceded,  that  the 
payment  of  expenses  shortly  after  voting,  traced  to 
the  agent  of  the  member,  would  be  such  pre^snt 
evidence  of  a  promise  to  the  voter,  as  that  such  a 
promise  ought  to  be  concluded,  unless  the  other  at- 
cumstances  of  the  case  excluded  that  conclnsioB, 
was  there  such  a  promise  or  was  there  such  a  pav- 
nient  ?  I  cannot  do,  as  I  was  asked  to  do  in  the 
reply,  select  one  of  these  cases  and  deal  with  it  br 
itself,  and  say  whether,  if  it  stood  alone,  I  sbooM 
come  to  the  conclusion  that  that  was  a  promise  d 
payment;  and  if  then?  was,  however  questiomiWe 
the  evidence  might  be  in  that  case  standing  bj 
itself,  then  argue  from  that  that  the  character  of  all 
the  other  cases  must  have  been  the  same.  I  think 
that  would  be  reasoning  from  the  particular  to  the 
universal  in  a  very  objectionable  form.  I  think,  oo 
the  other  hand,  that  when  dealing  with  the  evidt*oce, 
if  you  found  that  in  a  great  or  any  considerate 
number  of  cases  which  have  been  brought  forvtrd 
there  was  evidence  of  payment,  though  you  might 
not  be  satisfied  with  that  evidence  if  those  cases  stood 
alone,  yet  you  might  fairly  pray  in  aid  other  cisei 
in  which  there  was  distinct  evidence  of  paymeot, 
and,  upon  the  whole,  come  to  the  conclusion  that 
there  might  have  been  payment^  or  a  piomise  of 
p;iyment,  in  some.  Further,  however,  as  a  third 
remark  upon  a  question  of  fact ;  and  here  I  tm 
dealing  purely  with  the  question  of  fact,  which 
aTiybody  in  court  who  has  heard  the  evidence  i* 
quite  as  competent  to  judge  of  as  myself,  1  think  it 
must  be  concedini  that  if  in  the  case  of  a  givit 
number  of  these  instances  in  which  it  is  alleged  on 
the  part  of  the  petitioners  that  a  promise  of  paymeot. 
or  a  payment  was  made,  such  promise  and  such  psj* 
ment  are  excluded.  Great  caution  ought  to  be 
exercised  with  reference  to  paynients  as  towhidi 
evidence  has  been  given  in  respect  of  a  smaller 
number  of  cases,  because  you  have  here  established. 
as  it  were,  not  only  an  intention  tlat  there  should  be 
no  payment  made,  and  no  promise  given,  but  a  habit 
in  reference  to  the  election  that  there  should  be  oo 
payment  made  or  promise  given,  and  it  beeaaie 
unlikely,  therefore,  that  any  penon  ooooectcd  with 
xW  xti^TAhers^  who  had   themaelvea  aMiUMd  that 
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followere,  that  any  person  connected  with  the  mem- 
bers in  a  shape  to  bind  them  by  his  agency,  should 
have  made  the  payments  in  the  lesser  number  of 
cases  which   there  is  evidence  were  made.    Now 
with  these  straws  to  form  a  clue,  such  as  it  is,  to 
the  evidence,  what  course  ought  one's  mind  to  take  ? 
I  will  take  the  Leicester  case,  which  was  properly 
ppt  forward  as  the  strongest,  upon  which  the  most 
distinct  evidence  was  given  upon  the  part  of  the 
petitioners  ;  the  evidence  upon  the  part  of  the  peti- 
tioners being  such,  that  had  it  been  unanswered,  I 
do  not  hesitate  to  say  I  should  have  come  to  a  con- 
clusion quite  satisfactory  to  my  mind  that   there 
was  a  promise  to  pay,  or  payment  of,  a  number  of 
men,  two  or  three  and  twenty,  as  to  some  of  whom 
I  have  the  strongest  opinion  that  they  were  persons 
who  came  to  vote,  and  to  share  in  that  which  ought 
to  be  the  inheritance  of  the  residents  of  the  city, 
and  came  to  do  so  improperly,  bearing  in  mind  the 
provisions  of  the  70th  section.    A  number  of  persons 
came  over  from  Leicester  to  vote.    They  had  pre- 
viously met  at  the  Talbot  Inn,  where,  no  doubt,  the 
plot  I  would  call  it  if  it  were  illegal,  and  the  plan 
I  will  call  it  if  it  were  lawful,  was  formed.    They 
had  set  out  in  the  dark  from  the  borough  of  Leices- 
ter, under  circumstances  in  which  it  appeared  that 
they  were  desiring  to  escape  observation.    They 
had   been    brought    over    and    set    down    out    of 
Coventry,  at  a  place  where  also  they  might  escape 
observation,  and  they  had  polled,  and  two  or  more 
of   them   afterwards  applied  to  a    person  named 
Kilbey,    who  was    an  agent  of    the  members  re- 
turned;   they    applied    to    Mr.    Arthur    Seymour 
as  an  agent  of  the  members  returned ;  and  they 
applied    to   a    Mr.    Burrows,    at    Leicester,    who 
was    in    communication    with    the    agent    of   the 
members   returned,   and  they   pressed   upon   those 
persons  a  demand  for  payment  for  their  expenses, 
or  for  their  loss  of  time.    They  were  not  very  dis- 
tinct (you  could  not  expect  that  frOVn  them),  as  to 
the  precise  form  in  which  it  was  to  cuine ;  but  it 
was  to  be  payment  in  respect  of  their  having  joined 
the   expedition,   having  come   over   and   voted   at 
Coventry.    Moreover,  it  is  clear  to  my  mind — what- 
ever may  have  been   the  grave  misconduct  of  all 
these  men,  and  very  grave  it  was,  in  respect  of  each 
of  them,  in  any  view  of  the  case — it  is  clear  to  my 
mind  that  these  men  did,  from  what  parsed  at  the 
Talbot  Inn,  come  to  the  conclusion  that  they  would 
be  paid  their  expenses  if  they  came  over ;  that  it 
would  be  made  sufficient  for  them,  or  that  it  would 
be  made  right  for  them.  They  hoped  it,  they  wislied 
it,  they  expected  it.  Whether  they  would  have  come 
and  voted  if  they  had  had  no  such  wish  or  expecta- 
tion, it  is  hardly  necessary  to  consider.    Whether 
their  enthusiam  would  have  evaporated  if  the  pros- 
pect of  getting  something  for  coming  over  had 
been    shut    out,    it    is    unnecessary    to    consider. 
Perhaps     it     would     as     to     some,     perhaps     it 
would  not  as  to  others.    However,  they  did   un- 
questionably expect  it.    I  need  hardly  refer  to  the 
letters  and  the  telegrams,  for  I  dismiss  them  by 
saying  that  the  meeting   at   the  Talbot,   and  the 
bringing  over  of  these  men,  was  in  consequence  of 
a  communication  between  Burrows,  who  met  them 
at  the  Talbot,  and  the  agent  of  the  sitting  member ; 
but  putting    those  facts    together,  if    they  were 
Dot  explained,  I  think  no  man  in  his  senses  -that  is 
no  man  of  my  mind  in  his  senses — could  arrive  at 
any  other  conclusion  but  that  there  was  some  dark 
transaction  which  it  was  necessary  to  t*onceal ;  the 
result  of  which  was  that  the  men  had  been  brought 
over  under  circumstances   requiring   concealment, 
there    being  a  breach  of    the  provisions  of    the 
Corrupt  Practices  Act  in  respect  of  them.    That 
being  the  evidence  on  one  side,  has  that  case  been 
answered?    I  must  say  (and  one  must  be  forgiven 
for  saying  so  in  such  a  case  as  this)  I  firmly  believe 


in  the  honesty  of  intention  on  the  part  of  the  sitting 
members.    It  is  not  likely  that  persons  of  e<lucation 
and  intelligence  like  Mr.  £aton  and  Mr.  Hill,  if  they 
were  corrupt  enough  to  break  the  law  as  they  must 
both  have  known  they  were  doing,  if  they  set  on 
foot  or  sanctioned  such  a  plot,  would  have  interfered 
themselves — it  must  have  been  a  thing  done  by  their 
agents  if  it  was  done  illegally  at  all.    It  is  not  very 
likely  that  Mr.  Seymour  should  have  done  so.    I 
believe  it  as  little  of   him  as  I  do  of  the  sitting 
members,  and  if  the  evidence  had  simply  consisted 
in  calling  those  gentlemen  and  their  saying,  *'  We 
positively  forbad  anything  of  the  kind — we  were 
very  much  grieved  at  what  we  heard,''  and  so  forth 
I  should  have  said,  *'I  am  very  glad  to  hear  it, 
and  I  shall  certify  accordingly;  but  some  person 
representing  or  misrepresenting  you,   has  broken 
the   law ;    and    you   cannot  hold    the    priTO   you 
have  won    in  a  race    in   which    there    has    been 
foul  play  committed  by  a  person  whom  you  era- 
ployed."    Therefore,   having  first  taken  the  state 
ments  of  those  gentlemen,  it  is   necessary  to  see 
what  the  real  explanation  is  which  has  been  given, 
and  to  weigh  it  against  the  evidence  on  the  other 
side.    The  explanation  which  has  been  given  is  this, 
that  there  was  a  council  as  to  whether  the  men 
should  be  brought  over.    Mr.  Eaton  did  not  want 
to  have  anything  to  do  with  them,  because  he  was 
pretty  sure  of  180  majority.    Mr,  Hill  having  some 
case  in  his  mind — with  respect  to  which  all  I  can 
say  is,  after  hearing  what  Mr.  Hill  and  Mr.  James 
said  of  it,  and   knowing  what  I  do  of  it,  that  it  is 
an  obscure  case  which  can  hardly  give  much  assist- 
ance— Mr.  Hill,  not  being  quite  so  sanguine  as  Mr. 
Eaton,  appears  to  have  at  last  turned  the  scale, 
and  the  men  were  sent  for,  but  they  were  sent  for 
at  least  in  a  way  which,  by  the  21  &  22  Vict,  is 
lawful,  because  by  that  Act  the  member  may  pro- 
vide his  own  conveyance.    Mr.  Eaton  provided  his 
own  horses  and  omnibus,  but  it  was  arranged  that 
that  conveyance  so  provided  by  Mr.  Eaton  should 
be  sent  over  and  the  men  should  be  taken  up.     Cir- 
cumstance the  first,  therefore,  in  favour  of  an  in- 
tention to  comply  with  the  law  rather  than  to  break 
it.    Then,  Mr.  Hill  states  that  he  gave  directions, 
which   MO  doubt  was  done  (that  is  confirmed,  if 
confirmation   be   necessary,    by   the   statement    of 
every  other  person  concerned  in   the  transaction), 
that   the  men   should  be   taken   up  away   from  a 
public-house   and   set  down   away  from  a  public- 
house.     That,   again,   is  circumstance  the   second, 
showing  that  the  law  was  intended  to  be  complied 
with  in  avoiding  treating ;  and  further,  Mr.  Hill 
being  aware  that  any  payment  or  promise  of  pay- 
ment would  vitiate  the  election  and  would  be  un- 
lawful, which  ought  to  have  been  enough,  and  I 
have  no  doubt  would  have  been  enough  for  him, 
directed   that  no  promise  of   payment  should   be 
made  to  the  men,  and  that  their  ex()enseH  should 
not   be  paid  ;  and  I  think   he   went   so  far  as   to 
say  that   they  should   bo  informed    that    no  pay- 
ment snould  be  made,  which  directions  were  after- 
wards, according  to  Burrows,  complied  with,   and 
the  men  were  so  informed.  Then  the  next  witness  is 
the  friend  who  is  mentioned  in  the  telegram— the 
mention  of  whom  also  added  a  certain  sort  of  mys- 
tery to   the    transaction — the  friend   sent  over  to 
assist  in  the  contrivance.    That  friend  turns  out  to 
be  Mr.  Eaton,  junior,  who   was  sent  over  not  to 
assist  in  any  unlawful  contrivance,  but   who  was 
sent  over  for  the  purpose  of  taking  care  that  what 
was  done  should   be  done  according  to  the  law. 
What  he  did,  certainly  did  not  break  the  law,  and 
certainly  he  did  act  upon  the  instructions  which  he 
received.    I    say    certainly,    because    nobody    has 
doubted  Mr.  Eaton,  junior's,  evidence ;  I  di<i  not 
myself  doubt  his  evidence.    Bat  t\»*.  v^  v^vn.  -ei^v 
Mr.  IIWV  weciX  oict  Mv\  <:»\swn»3ivc»XR^  ^NJ^  -*.  ^'*^«- 
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ness  who  was  called,  a  person  named  Burrows,  who 
appears  to  be  a  strong  party  man.  who  has  been  a 
long  time  in  an  employment  at  Lieicester,  who  has 
all  the  appearance  of  a  man  whose  word  is  to  be 
respected,  and  who,  although  he  was  contradicted 
on  one  point  by  Noah  Cox,  a  witness  called  on  the 

gart  of  the  respondents,  for  the  purpose  of  confirming 
im  (a  circumstance  which  only  illustrates  a  saying 
which  I  do  not  stop  to  recite),  was  contradicted  by 
a  person  who  had  no  interest  in  the  matter,  who 
was  no  Yoter,  and  who  probably  paid  no  more  atten- 
tion to  what  passed  about  him  in  the  public-house, 
than  a  person  usually  does  to  conversations  in 
which  he  has  no  concern  to  attend.  I  say  Burrows, 
whose  evidence  seems  trustworthy,  states  he  not 
only  did  not  promise  the  men,  but  that  upon  the 
men  suggesting  the  question  (as  I  have  no  doubt 
they  did,  confirming  in  this  respect  the  evidence  of 
the  humpback  Clarke),  whether  payment  was  not 
to  be  made,  he  said  there  was  no  payment  to  be 
made.  Burrows  stated  that,  and  Cox  was  called  to 
confirm  him ;  but  Cox  failed  to  do  so,  saying  that  he 
did  not  hear  anything  said  about  payment  or  promise 
of  payment,  and  I  must  take  Burrows  by  himself.  I 
think  it  must  be  taken,  if  Burrows  was  speaking  sin- 
cerely, and  I  have  no  reason  to  doubt  that  he  was, 
he  meant  to  say,  and  did  in  effect  say,  that  he 
rather  negatived  than  aflSrmed  that  payment  was 
to  be  made.  Then,  with  the  exception  of  what  is  to 
be  found  in  that  statement  which  Clarke  made,  and 
contradicted,  and  in  another  statement  of  another 
witness,  which  he  made  and  afterwards  contradicted, 
there  is  nothing  besides  conjecture  to  prove  that  any 
one  of  those  people  was  actually  paid  any  money, 
and  if  there  be  evidence,  assuming  even  that  hear- 
say evidence  upon  such  a  subject  would  be  admissi- 
ble, though  I  think  it  never  has  been  held  to  be 
admissible,  except  for  the  purpose  of  scrutiny,  there 
is  no  trace  of  any  agency,  except  as  connected 
with  the  suggested  payment  by  Eiibey  to  a  man,  I 
think  named  Parker,  of  40/.  for  distribution 
amongst  those  people.  Parker  did  not  prove  it, 
and  I  pay  very  little  attention  indeed,  as  may  be 
supposed,  to  his  evidence.  Kilbey  denied  it,  and 
therefore  it  rests  that  such  a  payment  has  not  been 
,H  proved,  and  there  is  no  reflected  light  to  put  the 
matter  before  the  court  otherwise  than  as  represented 
by  the  witnesses  on  the  part  of  the  respondents,  to 
whose  evidence  I  have  directed  attention,  to  show 
tliat  there  was  an  undercurrent  of  corrupt  men, 
besides  and  beyond  Mr.  Eaton  and  Mr.  Hill,  and 
young  Mr.  Eaton  and  Burrows.  Morev)ver,  it  is 
perfectly  clear  that  the  petitioners  have,  as  was 
their  duty,  lone  their  very  best  to  bring  together 
every  piece  of  evidence  that  could  be  given  upon 
this  case.  Amongst  other  things,  they  have  sub- 
poenaed a  number  of  men.  1  do  not  at  all  refer  to 
this  as  a  thing  which  would  influence  my  mind,  but 
no  doubt  the  petitioners  were  well  advii^ed ;  no  doubt 
they  did  right  in  subpoenaing  them,  and  endeavour- 
ing to  get  what  they  could  from  them,  and  also  no 
doubt  they  were  right  in  sending  them  away  when 
they  found  they  could  not  get  anything  out  of  them. 
A  number  of  persons,  stated  to  have  funned  part  of 
the  twenty- two  or  twenty-three  men  that  came 
over,  have  been  unable  to  add  anything  to 
the  evidence  up(>n  the  subject,  and  I  shall 
conclude  what  I  have  had  to  say  upon  this 
case  by  saying  that  to  the  evidence  of  those 
witnesses  I  do  not  attach  much  credit,  and  I  rather 
refer  to  it  as  showing  that  I  have  turned  the  matter 
about  in  my  mind,  and  looked  at  it  in  many  directions. 
If  those  men  had  been  promised,  I  think  there  are 
circumstances  of  the  case  which  are  exceedingly 
strange.  I  say  I  pay  no  attention  to  those  wit- 
nesses, and  refer  to  them  no  further.  I  will  not 
even  go  through  them  because  1  beVieve  it  would  bo 
m  waste  of  time.  I  cannot  forget  the  exXtaoi^iivtkX^ 
conduct  of  the  witoesseB,  tbro^ing,  \i  iibfiro 


,  any  evidence  of  illegality — and  there  was  in  the 
first  instance  strong  evidence  of  illegality  in  the 
Leicester  case — throwing  the  burden  upon  the 
person  they  meant  to  serve  by  their  misconduct 
and  their  obvious  falsity  in  denying  that  thej 
recollected  things  which  they  oiigfat  have  known 
and  recollected.  This  is  not  the  first  century  by 
many  in  which  it  has  been  observed  that  the  moit 
dangerous  witness  that  you  can  have  to  disserve 
you  when  he  is  called  by  your  opponent  is  a 
dishonest  friend.  I  account  for  these  peoples 
conduct  which  struck  me  so  forcibly  at  the  time  bj 
saying  that  they  attempted  to  be  dishonest  friends 
to  the  respondents'  cause.  They  did  as  modi 
mischief  as  they  possibly  could,  and  cast  as  mock 
suspicion  and  prejudice  about  the  case  of  the 
respondents  as  could  have  been  cast  upon  it  even 
by  the  positive  evidence  of  the  men  who  had  so 
misconducted  themselves  after  knowing  that  they  hid 
misconducted  themselves.  That  suspicion  and  that 
prejudice  has  been  removed  by  evidence  of  a  trust- 
worthy character;  but  the  way  in  which  those 
witnesses  went  on  in  the  box  has  covered  them  with 
discredit,  and  would  have  ensured  them  an  impri- 
sonment if  they  had  been  men  in  a  higher  pocitioo 
in  life.  I  am  afraid  if  I  went  on  on  this  subject,  it 
has^occupied  my  thoughts  so  long,  that  I  should 
remove,  by  the  tediousness  of  the  varioos  topici 
which  have  occurred  to  me  in  considering  the  case, 
the  effect  of  any  reasoning  I  may  have  advanced  in 
support  of  the  conclusion  that  the  Leicester  case  is 
not  made  out — that  it  is  not  made  oat  that  there 
was  a  promise  made  to  pay  the  men  their  expeoKt 
conditionally  upon  voting,  and  that  there  was  not  a 
corrupt  payment,  assuming  that  a  corrupt  pay- 
ment ajfter  the  election  would  fall  within 
the  36th  section,  which  I  should  rather  like  to 
consider  more  if  I  had  to  decide  it.  I  think  it 
would  in  the  way  I  mention,  as  throwing  light  upon 
the  conduct  of  the  parties ;  but  I  do  not  wish  to 
decide  it,  I  only  thn>w  it  out  for  reconsideratioD. 
I  now  come  to  the  other  cases.  I  deal  with  thii 
Leicester  case  as  being  the  case  containing 
the  majority  of  instances,  and  I  shall  not  re- 
peat what  I  have  said  as  to  my  view  of  the 
sort  of  reasoning  applicable  to  ail  of  the  cases. 
I  must  pass  over  those  cases  which  remain  to  be 
dealt  with,  shortly,  inasmuch  as  I  have  stated  mj 
general  views  at  large  in  dealing  with  the  fir^t 
The  next  case  to  deal  with  is  the  Birmingham  case. 
I  think  the  Birmingham  case  was  that  of  Lord  and 
Hose,  and  I  think  the  witness  called  upon  the  part 
of  the  respondents  was  William  Barnacle,  a  man 
said  to  have  given  Is.  6^d.  to  one  of  the  men  to  paj 
his  railway -ticket  fiom  Birmingham.  I  think  that 
there  was  a  statement  in  that  case  that  Barnacle 
had  spoken  of  its  being  all  right ;  and,  further,  that 
there  was,  with  regard  to  that  case,  the  evidence 
with  respect  to  Hcrliert  Jackson.  1  should  be  very 
glad,  in  disposing  of  those  cases,  if  I  should  make 
any  omission  in  respect  of  them,  to  have  it  supplied 
even  at  this  moment ;  but  it  appears  to  me  that  io 
respect  of  that  case  there  is  no  proof  of  any  agencj 
of  the  person  who  paid  the  10s.  I  do  not  think  it  b 
sufficiently  made  out ;  and,  as  Mr.  Huddleston  hai 
so  thoroughly  observed  on  this  case  on  the  part  of  the 
respondents,  and  Mr.James  has,  with  equal  thorough- 
ness, advanced  what  he  had  to  say  upon  the  pan  of 
the  (tetitioners,  I  do  not  think  that  I  should  be  jos- 
tified  in  saying  more  than  that  it  appears  to  me 
tiiat  it  is  not  proved  that  there  was  a  payment  by  an 
agent  in  that  case.  I  think  it  would  be  a  strong 
measure,  with  respect  to  the  two  payments  of  10s* 
each  to  persons  who  had  come  over  from  Birming- 
ham without  any  previous  promise  that  I  can  make 
out,  though  undoubtedly  with  the  expectation  that 
they  would  be  paid,  to  conclude  that  beeaosr 
«K>xxv^  ^T%Q!c\^  \a2K\'^<^  their  evidence  at  tnws  fi*** 
«M^\i  ^  >i^«ai  V^  ^dcAX  \kews^'U!Iw'^^4bm^  ^pmA  to 
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be  an  ajrent  of  the  members,  upon  that  penal  con- 
sequences should  follow^.    I  can  understand  a  can- 
didate being  very  much  injured  by  a  person  who 
was  partly  favourable  to  him,  and  who  was  very 
glad  he  had  got  in,  and^who  also  knew  something 
of  the  men,  saying,  **  These  poor  fellows  have  come 
over  from  Birmingham  to  vote.    True,  the  members 
cannot  pay  them,  and  I  not  do  mind  spending  a 
sovereign  or  two  upon  the  occasion,  and  giving 
one  or  two  of  them  something  to  pay  their  ex- 
penses.**   I  can  understand  that  being  done,  but  I 
cannot  understand  its  being  a  fair  conclusion  upon 
that  to  say  that  if  that  was  done  by  a  hundred 
people  that    unquestionably  the  man   was  not  a 
friend  but  an  agent  of  the  members,  because  even 
in  the  enthusiasm  of  an  election  contest  men  do  not 
spend  their  money  in  that  way;  but  I  think  it 
would  be  going  farther  than  one  would  be  justified 
in  doing,  though  I  confess  T  feel  disposed  to  scru- 
tinise thoi^  outvoters'  cases  a  little  more  closely 
than  perhaps  others  would,  to  draw  a  conclu.nion, 
I  will  not  say  not  warranted,  but  not  sufficiently 
founded,  and  to  say  that  the  payment  of  that  IO5. 
by  a  person  not  proved  to  be  an  agent  even  under 
those  circumstances  does  reflect  light    upon    the 
previous  transactions,    especially  when    Barnacle, 
who  was  not  an  agent,  who  is  called,  was  the  person 
who  is  said  to  have  held  out  the  expectation  by 
means  of  the  promise.    Now  I  must  pass  on  to  the 
persons  from  London.    The  persons  from  London 
stand  in  rather  a  peculiar  position  for  this  reason, 
because  until  William    James  Hedger,  who  was 
called  late  yesterday  evening,  was  put  into  the  box, 
everybody  on  both  sides  was  under  the  impression 
that  there  was  a  telegram  relating  to  those  two 
men  from  London  from  a  person  of  the  name  of 
Hooper,  in  Warwick-street,  Regent-street,  directed 
to  Hedger.    The  name  of  the  son,  William  James 
Hedger,   turns  out   to  have   been    substituted   by 
mistake  for  the  name  of  the  father,  Henry  Hedger, 
the  father  being  one  of  the  ward  managers,  which 
ward  managers,  I  think,   it  has  been    taken    by 
consent  in  the  course  of  the  inquiry  must  be  taken 
to  have  been  agents  for  the  sitting  members.    You 
have  a  telegram  "  keep  the  two  men,"  and  that  is 
sent  down  shortly  before  the  election — I  think  on 
the  12th  or  14th  Nov.  though  the  date  is  not  very 
distinct.     Then  you  have  two  men  coming  from 
XK)ndon,   one   of  whdm  said   that  he  was  led  to 
expect  508.,   and  another   of  whom   said  that  be 
actually  received  60«.  from  a  person,  I  think,  of 
the  name  of  John  Moore.     Upon  the  evidence  of 
the  second  of  those  witnesses,  I  am  rather  inclined 
to  believe  that  Moore  did  give  him  the  50s.    That 
man,  John  Moore,  is  not  called,  and  no  explanation 
is  given  of  his  not  being  called.    When  Mr.  James 
addressed  me  in  reply,   those  two  circumstances, 
that   telegram    as     he    properly   used    it    at    the 
time,  and  the    fact  of  John  Moore    not    having 
been    inquired    for    or    called,    made     so    strong 
an     impression     upon     my    mind     that    if     the 
•  ase     had     closed    last    night,   and  I    had    been 
obliged  to  decide  upon  the  facts  as  they  appeared, 
without  further  information,  I  should  have  come  to 
the  conclusion  that  those  men  did  come  upon  the 
promise  of  being  paid  their  expenses,  and  I  should 
have  come  to  that  conclusion,  though  reluctantly ; 
but  then  it  occurred  to  my  mind  that  this  is  not  a 
case  at  Nisi  Prius,  and  that  it  ought  not  to  be  decided 
as  you  must  decide  before  a  jury,  who  must  give 
their  decision  off-hand,  and  cannot  call  for  witnesses 
as  I  can.    This  is  a  case  in  which  inquiry  can  be 
and  ought  to  be  made,  and  now  Wiliiaui  James 
Hedger  being  sent  for  proves  that  the  telegram 
which  was  supposed  to  relate  to  the  two  men  from 
lioodon  was  really  a  telegram  relating  to  two  com-  I 
missionaires,  who  were  sent  down  to  act  as  detec-  I 
three  for  the  purpose  of  watching  and  preyeniing  \ 


bribery.    With  respect  to  John  Moore,  if  either 
party  had  asked   me  to  have  a  search  made  for 
him  I  should  have  done  so ;   and  I  said  last  night 
that  I  should  hear  any  evidence  on  this  point  that 
either  party  might  think  proper  to  give.     It  was 
alleged  on  the  part  of  the  respondents  that  John 
Moore  was  not  to  be  found.    The  petitioners  have 
had  an  opportunity  of  searching  to  see  if  that  was  so, 
and  I  think  I  must  come  to  the  conclusion  that  Ji  hn 
Moore  is  a  person  whose  absence  is  not  designed  on 
the  part  of  the  respondents.    I  am  therefore  to  con- 
sider, so  to  speak,  without  prejudice  whether  it  is 
proved  that  John  Moore  was  an  agent,  and  I  have 
not  heard  from  Mr.  James  any  pri^of  that  John  Moore 
was  an  agent,  beyond  suggestions  or  conclusions 
from  other  parts  of  the  evidence.    Very  distinct 
evidence  has  been  given  as  to  who  were  agents,  and 
I  have  a  list  of  all  the  persons  by  whom  prima  facie 
and  properly  the  members  ought  to  be  bound.  Upon 
the  whole  it  appears  to  me  that  the  calling  of 
Hedger,  and  what  I  must  consider  as  practically  the 
explanation,  that  Moore  is  not  to  be  got  at,  ought 
to  weigh  the  scale  in  the  opposite  direction  from  that 
in  which  it  inclined  in  my  mind  yesterday  evening. 
The  remaining  case  is  one  which  I  have  passed  over 
because  it  stands  upon  a  peculiar  footing.    It  is  the 
case  of  a  man  from  Dudley,  and  with  regard  to  him 
the  evidence  consists  in  this  that  a  telegram  was 
sent  to  him,  and  was  sent  to  him  in  these  terms : 
"Eaton's  committee.    Mr.  Hammerton,  come  by 
first  train  to  Stag,  Bishop  Street,"  aii  J  that  is  signed 
"  James  Kilbey."    He  said  it  was  not  his  signature, 
but  it  was  sent  by  his  authority,  and  no  doubt  it 
was  a  paper  which  came  from  an  agent  of  the  sit- 
ting members,  and  which,  if  it  amounted  to  a  pro- 
mise to  pay  the  witness's  expenses  conditionally 
upon  his  coming  up  and  voting  for  them  at  the  elec- 
tion, would  have  defeated  the  election.    Moreover, 
Hammerton  states  that  he  was  paid  a  sovereign  by 
Kilbey.     With  respect  to  the  payment  of  the  sove- 
reign,  if  you  take  the  payment  of  the  sovereign 
with  the  telegram,   there  is  an  end  of  the  case, 
l>ocau8e  Kilbey  was  an  agent,  and  if  he  paid  that 
sovereign  to  Hammerton  this  case  is  made  out.    It 
is  necessary,  therefore,  to  inquire  what  sort  of  a 
person  Hammerton  is,  with  a  view,  first  of  all,  to 
consider  whether  it  would  be  right  to  act  upon  his 
statement  that  he  was  paid  the  sovereign,  against 
Kilhey's  statement  that  he  did  not   pay  him  the 
sovereign.    This  person  Hammerton  is  not  a  person 
of  good  character,  as  is  quite  clear  from  his  mode  of 
answering  the  questions  as  to  what  passed  before 
the  election  committee  upon  a  former  occasion.    He 
must  have  done  something  to  be  ashamed  of,  or 
rather   that  other  people  thought  he  ought  to  be 
ashamed  of.     It  api^ears  that  this   witness   Ham- 
merton wrote  letters,  both  of  which  I  have  in  my 
hand,  and   those    letters  are  directed   to  Kilbey: 
"  I  have  had  several  visits  from  the  t//-Liberais  or" 
Coventry,  who  went  from  Birmingham  respecting 
my   coming  up  at  the  last  election.    I  was  three 
hours  with  them  at  the  Bush  Hotel,  and  dined  with 
them,  and  took  my  grog,  &c.,  and  in  answer  to  their 
queries,  I  told  them  bluntly  that  I  paid  all  my  own 

expenses,  and  if  I  had  not,  they  and  their  d 

party  should  not  know  for  one  thousand  pounds. 
I  take  this  liberty  to  satisfy  you  and  our  party  that 
I  am  firm,  as  I  have  heard'  that  they  have  boasted, 
I  am  coming  up,  but  no  go.  I  think  I  tricked  them 
nicely  to  get  a  good  dinner,  and  wine  and  cigars, 
&c.,  and  then  threatened  to  kick  them  out  of 
Dudley.  If  our  worthy  members  are  unseated,  I 
hope  we  shall  have  two  others,  and  will  come  up 
and  serve  them.  Please  tell  William  Lynes, 
Esquire,  of  the  case,  and  how  I  disposed  of  them." 
That  letter,  when  read,  struck  me  as  having  two 
aspects,  because  UvaX  \n%w^  \W^  ^%3^  %.  \saxv  \i;?5Ks«i 
whom  no  re\iMic»  <»x]a3\\»\^»«ei\^\^^^5DS5iift\RR^^ 
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called   in  the  Leicester  case,  seems    to    boast  of 
having  something  to  conceal.    That  unquestionably 
is  80,  but  I  do  not  pay  much  attention  to  that  letter. 
Then  comes  the  letter  of  the  10th  December :  "  I 
humbly  hope  you  will  excuse  my  freedom  in  writing 
to    you.     My    daughter  wrote   to  me  yesterday, 
stating    that  the  Radical  demagogues    intend    to 
lodge  a  petition  against  the  return  of  our  respected 
members.    I  hasten  to  inform  you  there  was   one 
Joseph   Cooper   acting  in  our  ward,   and   he  was 
always  a  dark  blue  before,  and  I  am  informed   he 
came  over  on  purpose  to  obtain  evidence  against  us, 
and  I  know  he  i»  capable  of  doing  or  swearing  any- 
thing.   The  said  Joseph  Cooper  was  in  Birmingham 
last    March,  and   followed   me  and  the   witnesses 
about,  abusing  me,  and  endeavouring  to  persuade 
them    not    to    go,   at  the  instigation   of  Stephen 
Knapp.    I    hope   you    will    see    Mr.    Kilbey    re- 
specting him.    As  I  come  into  Dudley  every  day 
or  so,  any  communication  will  find  me,  52,  Wolver- 
bampton-street,    Dudley.    I  beg  to  remain,  your 
humble  servant,  Thomas  Uammerton.    P.S.  I  have 
just  had  a  letter  signed  Chairman,  Messrs.  J.  and 
Carter's  committee,  dated   Castle   Inn,    9th  Dec, 
requesting  information  who  paid  my  expenses  and 
loss  of  time  in  coming  up  to  poll,  &c. — a  nice  little 
bit    of  radical    impudence.     I  shall  reply  that  I 
came  at  my  own,  and  will  do  so  again  as  long  as  a 
conservative  is  in  the  field  against  tliem.*'    That 
letter  also  is  open  to  the  remarks  that  I  have  made. 
That  letter  certainly  has  a  double  aspect.     It  may 
be  the  letter  of  a  man  who  has  got  his  expenses, 
and  who  writes  to  say  that  he  is  concealing  that 
fact  from  the  opposite  side.    Certainly  it  appears  to 
me   that  those  letters   put  one  side  in   as  great 
adifiiculty  as  another,  with  one  exception,  that  they 
prove  that  Hammerton  is  a  double-faced  rogue.     I 
know  the  difficulty  of  dealing  with  cases  of  bribery, 
1  formed  it  rather  upon  what  I  thought  would  be 
the  sort  of  evidence  which  would  be  brought  for- 
ward before  these  courts.    I  came  to  the  conclusion 
that  one  would  see  people  who  had  phiyod  false  to 
both  parties.     I  did  not  anticipate  seeing  so  many 
poor,  sad-eyed  people  as  I   have,  who  have  come  to 
prove  small  payments   to   them    which   could   not 
amount  to  bribery,  but  which  might  bear  the  as]M?ct 
of  cliarity,  but  I  certainly  expected  to  meet  such 
cased  as  that   of    this   unscrupulous  and   untrust- 
worthy pertion  Hammerton.     I  felt  at  once  the  diffi- 
culty of  proving  bribery.     As  Mr.  James  put  it.  a 
jury  could  not  act   upon  such  evidence.     Ui>on  the 
other  hand,  I  feel  the  impropriety,  even  for  the  sake 
of  obtaining  the  good,  of  doing  away  with  corrup- 
tion (of  which  a  great  deal  exists,  not  so  much  as  I 
had  been  led  to  anticipate  in  money  in  all  the  places 
I  have  been  in),  of  endeavouring  to  do  away  with 
corruption  at  the  expense  of   introducing  a  loose 
construction  of  the  law,  or  a  hasty  an<l  violent  pre- 
sumption  upon   facts    before  a  judicial    tribunal. 
Of  course   it    is    most   especially  in  dealing  with 
facts  that  I  must  exercise  my  judgment  as  best  I 
can.     Where  there  is  a  person  named  Hammerton 
S|)eaking  to  a  bribe,  and  where  there  is  a  person 
named  Kilbey  contradicting  him,  and  saying  that 
there  was  no  bribe,  and  where  the  person  who  is 
stated  to  have  received  the  bribe   is  a  tainted  wit- 
ness, whose  evidence  I  should  hesitate  to  act  upon, 
even  if  there  was  no  contradiction  there,  I  cannot 
say  that  the  fact  is  proved,  because  it  is  for  the 
public   benefit   that  such   facts,  if   they  do  exist, 
should  be  proved,  and  there  is  no  public  benefit  in 
relaxing  the  rules  by  which  justice  is  administered 
in  this,  any  more  than  in  any  other  part  of  the 
system   of    legal  administration.     I  am  bound    to 
Bay  that  I  cannot   upon  that  ev^idence,   whatever 
suspiciODS     it     may    raise     in     my    mind,     come 
to  the  conclusion  against  K\lbey*«  ev\dev\o^  \.Yvii\. 
thtf  Bovereign  waa  paid,  and  1  am  not  aX  aVL  no^ 


sure  that  this  person  Hammerton  who,  as  I  stronglj 
believe,  looking  to  the  way  in  which  he  gave  his 
evidence  about  the  papers  produced  before  the  elec- 
tion committee,  has  previously  dealt  in  concocted 
documents,  having  first  g^ven  false  information  to 
the  agents  for  the  petitioners,  did  not  write  these 
letters  to  Kilbey  for  the  purpose,  to  a  certain  ex- 
tent, of  confirming  himself.  I  can  quite  believe  that 
the  learned  counsel  for  the  respondents  were  un- 
certain whether  they  shoold  produce  those  latten 
or  not  when  he  got  into  the  box.  However,  I  cso- 
not  conclude  that  the  sovereign  was  paid.  It  re- 
mains to  say  whether,  in  point  of  law,  this  telegram 
does  amount  to  a  promise  to  pay  travelling  expense* 
conditionally  upon  Hammerton  coming  over  snd 
voting  for  the  Tory  candidate?  That  is  a  question 
of  pure  law,  and  Kilbey's  intention  either  one  way  or 
the  other  could  not  affect  it.  I  must  put  a  proper 
construction  upon  this  document.  1  agree  with  Mr. 
James  that  an  inducement  or  a  contract  that  joa 
would  give  a  man  to  understand  directly  that  s 
thing  would  be  done  if  he  did  something  else  is 
return  for  it,  would  be  suflicient ;  but  only  becaoie 
it  would  be  a  promise — a  contract  not  acted  upoo. 
The  question  is,  what  is  the  legal  constractioa  d 
this  document,  ^*  Come  by  the  first  train  to  Sta^ 
Bishop-street."  Does  that  amount  to  the  contrMt 
or  inducement,  giving  evidence  of  a  contract  which, 
in  the  case  of  Coover  v.  Slade,  was  held  to  amoant 
to  bribery  ?  I  think  I  may  dismiss  this  by  referring 
to  the  opinion  expressed  by  a  learned  judge  whom 
it  is  only  neccanjvry  to  name  in  order  to  command 
respect  for  him.  My  brother  Bramwell,  in  the 
House  of  Lords,  in  the  case  of  Cooper  ▼.  Skuk^  gave 
the  opinion  that  even  in  that  case,  where  the  tmns 
were,  "  Your  expenses  will  be  paid,**  those  words 
added  by  a  person  in  the  committe«>-r<»om  of  ibe 
member  after  what  he  had  said  were  not  sofBcieot 
evidence  of  such  a  promise.  However,  his  opinion 
upon  that  point,  which  was  one  rather  of  evidence 
than  of  law,  did  not  prevail ;  but  he  poiuted  out  in 
the  clearest  terms  that  no  amount  of  rash  hope  or 
expectation  on  the  part  of  a  voter  is  enough  to 
constitute  bribery,  and  everybody  agreed  that  tbc 
mere  request  to  the  voters  to  come  up  and  vote 
could  not  constitute  bribery.  It  is  quite  clear  tbit 
it  cannot,  as  a  matter  of  law,  because  if  I  were  to 
ask  one  of  the  learned  counsel  to  go  to  London  and 
vote  for  me  at  a  club  or  elsewhere  where  an  elec- 
tion was  to  take  place,  and  say,  '*  Come  by  tirrt 
train  *'  to  whatever  club  it  might  happen  to  be, 
although  looking  to  the  fact  that  an  election  was 
about  to  take  place,  there  could  be  no  doubt  that  I 
meant  that  he  should  come  and  vote  for  me,  I  think 
that  it  would  be  not  only  without  auihoritv,  but 
that  it  would  be  contrary  to  the  authority  to  be 
found  in  the  opinions  of  all  the  learued  judges  who 
have  dealt  with  the  case  of  Cocper  ▼.  S/ade^  to  uj 
that  such  a  contract  was  implied.  If  I  send  to  s 
(.'oal  merchant  and  say,  **Send  me  in  so  manj 
tons  of  coals,'*  of  course  it  means  I  will  psf 
you  for  your  tons  of  coal;  but  if  I  write  to  i 
man  to  do  a  thing  to  which  a  price  is  not  attschei 
and  as  to  which  the  law  says  there  shall  not  be  a 
price  attached,  and  for  which  the  law  says  there 
shall  not  be  a  price  paid,  I  think  that  the  implict- 
tion  of  condition  would  be  contrary  to  the  principle, 
and  also  to  the  authority  of  that  leading  casr  to 
which  reference  has  been  made.  I  must  here  leave 
the  cases  of  voters  coming  up  to  vote.  I  recognise 
their  importance,  otherwise  I  should  not  have  spent 
so  many  remarks  upon  them.  Indeed,  I  have  not  s 
case  here  until  you  get  at  the  end  of  the  cases  of 
actual  briber}',  which  did  not  call  for  the  attentioa 
which  it  received  on  the  part  of  the  learned  coaosel. 
Now  I  turn  to  the  cases  in  which  actual  bribeiv 
\\«A  been  alleged,  and  those  cases  must  be  disposed 
vkl  Vvk  viivi^t.  'W^K^  '«vx>&\3Dft  v»siea  of  ShnfttkwtfttL 
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Villiers,  Wale,  Roadknight,  Barton,  and  Horefall. 
The  most  important  of  those  cases,  as  it  strikes  me, 
is  the  case  of  Shuttleworth,  and  that  is  the  case 
which  has  created   most    difficulty  in  my   mind. 
When  that  poor  fellow  Shuttleworth  and  his  wife 
got  into  the  box  and  gave  their  evidence  I  certainly 
did  at  the  time  arrive  at  the  conclusion  that  a 
strong  prima  facie  case  had   been  made  out,  and 
if    that   had   not   been    answered    I    must    have 
come  to  the  conclusion  that  a  bribe   was  given 
to    Shuttleworth.      That    bribe    is    said    to    have 
been    given    by  a    person    named    James    Mann. 
There  is  also  the  case  of  Villiers,  in  which  James 
Mann's  name  was  introduced.    I  think  I  ought  to 
deal  with  those  cases  together.  Villiers's  demeanour 
did  not  impress  me  as  that  of  a  man  who  was  telling 
the  truth.  It  turned  out  that  he  had  been  previously 
oonricted,  and,  almost  as  every  person  at  all  har- 
dened does,  he  said  he  was  convicted  unjustly  ;  and, 
moreover,  he  had  written  a  letter,  or  had  signed  a 
paper  in  a  very  good  hand  (not  at  all  an  ignorant 
hand,  but  the  hand  of  a  man  who  seems  to  have 
known  what  he  was  about),  stating  that  **  Joseph 
Villiers,  of  Coke-street,  weaver,  says,  I  am  a  voter 
and  at  the  last  election  voted  for  Hill  and  Eaton.    I 
declare  that  I  did  not  receive  any  money  or  bribe 
for  doing  so.    The  agents  for  the  petitioners  have 
been  trying  to  make  me  say  so — 2nd   Feb.  1869." 
Therefore,  here  is  another  of  the  double-faced  ones, 
and  not  a  man  whose  evidence  is  to   be  received 
with  the  greatest  confidence,  or  to  be  acted  upon 
unless  it  is  confirmed.    With  respect  to  Shuttle- 
worth  he  states  that  Mann  had  called  at  his  place 
and  taken  him  aside  in  his  house  to  a  certain  place 
under  concealment  and  gave  him  half -a-crown,  and 
afterwards  gave  him    10«.    The  evidence  to  con- 
firm   this     is    the    evidence    of    his    wife,    who 
speaks  to  Mann  having  been  at  the  house  under 
circumstances  under  which  the  money  is  stated  to 
have  been  paid.    That   is   the  evidence  of  those 
persons.      On   the  other  hand  there  is    the  evi- 
dence of  Mann  himself,  who  denies  that  he   was 
at   the  house,  and  denies  it  in  a   circumstantial 
manner.    He  states  when  it  was  that  he  was  at  the 
house.    He  tells  of  his  going  there  upon  two  occa- 
sons,  and,  lastly,   upon   the  Saturday  before  the 
election,  with  a  card  for  Shuttleworth,  which  had 
been  forgotten.    I  pay  no  attention  to  Mrs.  Shuttle- 
worth  talking  of  Monday  instead  of  Saturday.    I 
think  that  is  of  small  consequence.    If  I  recollect 
rightly  she  did  so,  but  I  do  not  stop  to  inquire  into 
it,  because  it  is  a  small  matter,  and  circumstantial 
yariances  do  not  very  often  occur  in  a  made-up  story  ; 
but  Mann  explains  that  on  this  occasion  he  did  go 
to  the  house.    He  denies  that  he  was  there  at  the 
time  that  the  half-crown  was  said  to  be  paid,  and  he 
denies  the  payment  of  the  IO5.    If  it  had  stood  upon 
the  evidence  of  Shuttleworth  and  Mann  it  would 
have  been  a  case  in  which  I  should  have  been  left 
without  any  other  altemativo  than  to  say  to  a  jury : 
Do  you  believe  the  one  or  do  yon  believe  the  other  ? 
or,  rather,  do  you  believe  the  one  side  so  much  more 
than  you  believe  the  other,  that  you  are  content  to 
rest  your  judgment  upon  it,  and  to  pronounce  for 
the  afiSrmative  ?    The  case,  however,  does  not  rest 
there,   because,  passing  over  the  evidence  of  the 
opposite  neighbour  (to  which  I  attach  very  little 
importance,    for   the   reason    which    I    mentioned 
before,    that    people   negativing    that    the    thing 
took    place    in    which    they    have     no    interest 
comes    to    little    or   nothing),    passing    over   the 
evidence   of   Wheateley,  and    coming  to  the  evi- 
dence of  Nunn  I  find   that  there  is  no  evidence 
before  me  going  to  the  credit  of  Mann  that  I  can 
leeoliect.    There  was  no  cross-examination  of  Mann 
to  show  that  he  was  a  person  unworthy  of  belief 
br  reason  of  anything  which  he  had  said  or  done. 
He  appears  to  be  a  person  who  is  to  be  found,  and 


who   has   been    to   be    found   for   a  considerable 
time,  and  against  whom,  if  anything  existed,  no 
doubt  it  would  have  been  produced  and  properly 
produced.    That  being  so  with  respect  to  Mann,  I 
will  take  the  evidence  of  Nunn,  the  grocer,  who 
looks  to  me  to  be  a  person  who  might  be  relied 
upon  unless  something  was  advanced  to  the  con- 
trary.   He,  like  Mann,  was  not  in  any  way  shaken 
by  cross-examination.    He  said  that  Shuttleworth 
had  come  to  him  and  stated  that  the  paper  that  he 
signed  (that  is  the  paper  no  doubt  containing  his 
evidence  given  to  the  agents  for  the  petitioners  which 
he  repeated  in  the  course  of  his  evidence  in  this 
court)  was  all  false,  and  similar  evidence,  though 
perhaps  not  so  pointed,  was  given  by  Wheateley,  and 
it  appears  that  this  person  wished  to  see  Mr.  Dewes 
upon  that  subject.    Upon  that  Mr.  James  made  a 
remark  showing  the  fertility  of  his  intellect,  which 
certainly  is    extraordinary,  and   which  I  do    not 
admire    so   much    as    I    did    the    other    remarks 
which  he  made  in    the    course    of    dealing  with 
this  case.    He  said  **  Very  well.    Shuttleworth  was 
anxious  to  make  a  statement,  and  was  about  making 
it.    He  was  not  listened  to  by  Mr.  Dewes,  but  he 
must  have  been  listened  to  by  somebody  else,  and 
that  somebody  else  must  have  been  in  the  interest 
of  the  sitting  members,  and  that  is  introduced  to 
contradict  him."    Two  remarks  may  be  made  upon 
tliat.     In  the  first  place,  that  Shuttleworth  being 
Mr.  James's   witne-ss,  he  had  the  opportunity    of 
asking  about  any  such  statement,  if  any  such  state- 
ment were  made ;  and,  secondly,  that  it  would  be  an 
extraordinary    thing     that    Shuttleworth    having 
given  even  a  hint  to  Wheateley  that  he  had  made 
a  false  statement  in  respect  of  Mann,  should  have 
gone  ofiF  to  any  one  connected   with  the  sitting 
member  and   made  a  statement  to  him  with  a  view 
of  making  a  clean  breast  o'  it,  and  with  the  view  of 
showing  that  to  be  false  which  he  had  read  was  true. 
I  think  that  that  was  the  only  shadow  which   Mr. 
James  pursued  in    the  course  of  his    most  able 
address.    Those  are  the  circumstances ;  and  again  I 
say,  pronouncing  a  judgment  which  anybody  who 
attends  to  the  facts  is  as  competent  as  myself  to 
pronounce,  I  being  the  one    person  to  pronounce 
the  j  udgment  which  is  to  be  delivered,  I  cannot  act 
upon  Shuttleworth's  case.  If  I  cannot  act  upon  Shut- 
leworth's  case,  still  less  then  can  I  act  upon  Villiers's 
case  for  the  reason  I  mentioned,  so  far  as  it  affects 
the  husband.    So  far  as  it  affects  the  evidence  of 
the  wife,  who  confirmed  the  husband  in  stating  that 
two  half-crowns  were  given  to  her  by  James  Mann, 
James  Mann   avows  that  he  gave  the  two  half- 
crowns.    He  says:  '*I  did  so."    She  does  not  say 
they  were  given  as  a  bribe.  She  used  in  her  evidence 
some  curious  expressions,  to  which  I  have  referred, 
with  regard  to  this,  and  which  I  find  thus  upon  the 
note.    '*  Q.  Did  he  say  anything  in  your  presence 
to  your  husband  ? — A.  No.   Q.  Did  he  say  anything 
to  you? — A.  No;   only  he   gave  me  the  5«.     Q. 
What  was  the  money? — A.  Two  half-crowns.     Q. 
When  he  gave  you  the  5«.  what  did  he  say  ? — A,  He 
asked  where  Mr.  Taylor  lived— my  husband.    He 
asked  where  Mr.  Taylor,  my  husband,  lived ;  that 
was  all  that  passed."    Then  having  stated  that  he 
did  not  say  anything  as  to  what  that  money  was 
given  for,  she  is  further  pressed  as  to  it.    **  Q.  Did 
he  say  anything  to  your  husband  when  he  gave  you 
the  5s.?— A,  He  said  that  was  because  they  had  not  got 
nothing  to  do."    That  is  the  whole  account  that  she 
gives*  of  that  payment  of  the  half-crowns.    Mann 
being  called,  states  that  he  did  give  them,  and  that 
he  did  give  them  to  her  in  respect  of  what  her 
husband  had  done  at  the  municipal  election,  and 
that    he  did  not  give   them   with  respect  to  the 
Parliamentary  election.    In  this  state  of  things  it 
appears  to  me  that  Villiers's  csubi^  t«JLk%  NR^^2BlL^^iclK^>^'^ 
worth's.    '^si'8?%  ca»fe  'wsa  \.x«»Xr^    *a^^  ^gtsive^ 
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treated,  as  standing  upon  a  different  footing.    Wale 
is  the  person  who  got  the  tea  and  the  sugar  and  the 
Is.,  and  who  savs  that  5s.  was  slipped  into  his  hand 
under  mysterious  circumstances.     This  was  an  old 
man  of  eighty  years  of  age,  who  would  certainly 
have  been  open  to  influences  of  this  kind,  and  upon 
whom  a  very  small  amount  of  bribery  would  have 
worked.    I  pay  no  attention  whatsoever  to  the  sug- 
gestion that  only  a  small  amount  of  bribery  would 
have  worked.  I  pay  no  attention  whatsoever  to  the 
suggestion  that  only  a  small  amount  of  bribery  was 
committed.  His  evidence  is  to  be  taken  with  that  of 
the  witnesses  who  were  called  on  the  part  of  the 
respondents,  viz.,  Thomas  HoUingsand  his  wife,  and 
Pritchard.    Pritchard  went  with  Wale  to  the  poll, 
and  his  evidence  amounts  to  this ;  that  he  saw  no 
sum  of    5s.  paid  by  anybody.     The  evidence  of 
Mr.  and  Mrs.  Hollings  was  in  effect  that  a  small 
quantity  of    tea    and  a  considerable  quantity  of 
sugar  were  given  to  Wale,  and  that  the  tea  and 
sugar  (which  were  returned)  and  the  shilling  (which 
was  kept)  were  given  in  consequence  of  Wale*s 
distress,  and  as  a  mere  act  of  charity  to  him.    Mrs. 
Hollings  especially  struck  me  very  much  as  being 
the  witness  of  truth.     She  gave  a  very  circum- 
stantial account  of  the  matter,  which,  if  she  has 
invented  it,  is  certainly  a  piece  of  deception  of  a 
very  clever,    as  well   as  of  a  very  minute   kind. 
I  doubt   whether  she  could  have  invented  it.    I 
think    that,    upon    her    evidence,    if    not   upon 
that    of    her    husband,    I    should    come   to   the 
conclusion  that  that   tea  and  sugar  and   shilling 
were     given     as    a    mere    act    of    charity,    and 
not    with    reference    to    the    election.      It    was 
properly  observed   that  if   there  had  been  many 
of  these  acts  at  about  the  time  of   the  election 
traced  to  any  i)ersons  who  took  the  part  of   the 
members,  a  very  different  construction  ought  to 
have  been  put  upon  them.    I  will  not  say  that  this 
is,  as  Mr.  Huddleston  remarked,  with  reference  to 
the  five-shilling  cases,  the  only  one  of  the  sort,  but 
it  is  one  of  two  such  acts,  to  the  other  of  which  I 
will  now  refer.    This  is  the  case  of  John  lload- 
knight.      llie  case  of  John  Roadknight  is  to  be 
taken  with  the  evidence  of  Daniel  Hunt  Clare,  if  I 
recollect  rightly.    It   struck   me  at  first  that  this 
witness  gave  his  evidence  rather  oddly  ;  but  I  satis- 
fled  myself  in  the  end  that  it  was  only  a  peculiarity 
of  tone,   and   perhaps  slightly  of  manner,   which 
appeared  to  me  at  first  to  be  attributable  to  hesita- 
tion.    I  incline  to  think  that  the  5«.  was  given,  but 
whether  it  was   given   under  the  precise  circum- 
stances I  do  not  think  it  necessary  to  determine, 
the    circumstances    not  amounting  to  enough    to 
satisfy  me  that  the  act  was  traceable  to  the  mem- 
bers.    Pritchard  said  that  he  found  Roadknight  in 
distress,  and  that  he  took  him  to  Clare,  whom  he 
had  known  to  have  relieved  people  out  of  charity 
undt>r    similar    circumstances,     and     that    Road- 
knight,   being    taken    to    Clare,    did    receive    a 
couple  of    loaves    and    some   other    food.      Clare 
gave  Roadknight  several  other  sums  of  money,  I 
think  amounting  to  about  10s.    Roadknight  said 
that  the  money  was  given  in  respect  of  some  ten 
days'  work,  but  Clare  said  it  was  given  in  respect  of 
about    five    days'  work.    That  is  a  circumstance 
which,  in  my  mind,  goes  to  confirm  Clare,  because 
it  shows  that  he  is  giving  a  candid  account  of  the 
transaction  out  of  his  own  mind.     He  states  the 
amount  of  work  paid  for  was  a  less  amount  than 
that  which  Roadknight  spoke  to,  which,  of  course, 
would  exaggerate   the  effect  of  the  payment  made 
if  it  was  a  corrupt   payment.     I   think  the  pay- 
ment of  the  10s.  is  explained  by  Roadknight  him- 
self ;  and  it  is  further  explained  by  Clare  to  have 
been  a  payment  for  work.    I  cannot  hold,  and  I  do 
not  beUere,  it  to  hare  been  corrupt,    Bmx.  i^iexi  tXi^ 
giriag  of  the  food  is  explained,  bolYi  by  PiiU^bax^  \  t^kiot^  «a  \n  «.  ^«tl  ^«x  ti^is\ber  of 


and  by  Clare,  to  have  been  an  act  of  charity  to  a 
man  who  certainly  was  in  distress  at  the  time ;  and 
although  under  the  guise  of  briberj  charity  is  even 
more  detestable  than  if  it  were  barefaced,  care  must  be 
taken  not  to  confound  the  one  with  the  other.  With 
respect  to  Jane  Barton,  she  says  her  husband  got 
money,  or  a  promise  of  money,  from  the  mem- 
bers themselves,  and  her  husbieLnd  was  called  to 
contradict  her.  I  do  not  think  her  husband  shoald 
have  been  called  to  contradict  his  wife,  but  she 
says  that  one  or  the  other  of  the  members  did  it, 
and  they  both  contradict  it.  It  hardlj  required 
further  notice ;  and  it  did  not  receive  much  notice 
at  the  hands  either  of  the  judge  or  of  the  counsel 
The  fact  that  the  persons  alleged  to  be  implicated 
are  well  off  in  the  world,  and  that  the  witness 
Barton  is  a  poor  person  has  nothing  to  do  with  the 
matter ;  but  it  is  preposterous  to  imagine  tha:  the 
members  would  have  exposed  themselves  to  the 
consequences  which  would  follow  in  the  case  of  this 
one  person,  because  if  they  had  made  a  practice  of 
it,  we  should  have  had  all  Coventry  ringing  vith 
the  cry  of  corruption  which  would  probably  have 
bi.>en  raised  against  them.  The  next  case  to  which 
I  will  refer  is  the  case  of  Joseph  Horsfall,  who  said 
that  he  had  voted  on  the  Liberal  side  before,  and 
that  a  person  of  the  name  of  Thomas  Jackson  gave 
him  half-a-crown  in  the  street.     He  aavs  that  he 

m 

distributed  bills,  and  delivered  about  thirty  or  forty 
of  them,  and  he  spoke  to  being  present  at  one  of 
the  places  where  treating  was  alleged  to  have  taken 
place,  and  where  this  Thomas  Jackson  was,  and 
where  he  says  that  they  had  '^  gin-hot.'*  He  gives 
the  circumstances  of  time,  and  he  says  that  Jat^isoo 
told  him  that  if  he  voted  for  £aton  and  Hill  bewoold 
give  him  10s.  Now  I  must  turn  to  the  evidence  en 
the  other  side.  The  evidence  on  the  other  side 
consisted  in  the  calling  of  Thomas  Jackson,  vho 
denied  the  alleged  offer  to  bribe.  It  amounted 
rather  to  an  offer  than  a  bribe,  inasmuch  as  he  had 
done  some  work,  and  no  very  clear  comparison  was 
drawn  between  the  amount  of  the  work  and  the 
money  that  he  received.  But  Jackson  denies  the 
story,  and  says  it  was  not  a  true  story :  and  to  coo- 
firm  his  evidence,  they  call  the  landlord  of  the  place 
where  the  treating  was  said  to  have  taken  place, 
who  says  that  there  was  no  ** gin-hot*'  served 
during  the  day.  I  think  that  in  that  case  again, 
the  evidence  which  has  been  given  on  the  part 
of  the  respondents  outweighs  the  evidence  which 
was  given  on  the  part  of  the  petitioners.  The  next 
set  of  cases  with  which  I  have  to  deal  are  the  cases 
of  offers  of  advantage;  and  although  these  cases 
have  been  classed  below  those  of  briUrry  by  both 
the  learned  counsel,  it  cannot  be  supposed  that  an 
offer  to  bribe  is  not  as  bad  as  the  actual  payment 
of  money.  Ii  is  a  legal  offence,  although  these  cases 
have  been  spoken  of  as  being  of  an  inferior  class, 
by  reason  of  the  difficulty  of  proof  from  the  posn- 
bility  of  people  being  mistaken  in  their  account  of 
conversations  in  which  offers  were  made,  wheieas 
there  can  be  no  mistake  as  to  the  actual  payment  of 
money.  With  respect  to  these  cases,  I  must  cooteot 
myself  with  saying  that  Thomas  Neale,  whoactoally 
voted,  I  think,  for  Messrs.  Carter  and  Jackson. 
spoke  of  what  passed  between  him  and  Linnett  sod 
Fawson,  and  that  his  wife  also  spoke  of  what  passed 
between  him  and  Linnett  and  Fawson.  Those  per- 
sons were  called  on  the  part  of  the  respondents,  and 
Linnett  and  Fawson  denied  that  the  offer  which  had 
been  alleged  by  the  witness  had  been  made.  In  that 
case  there  is  a  contradiction  of  the  witnesses.  Il  is 
one  of  the  cases  of  alleged  offers  of  money,  and  not 
one  of  the  cases  of  bribery.  There  are  also  the  cases 
of  Harris,  Priest,  Cooke,  Browne,  Riip^ck,  Everett, 
Jones,  Milliner,  and  Jackson.  The  cases  which  1 
mM«\>  at  this  part  of  my  judgment  oaat 
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■ana  who  were  alleged  to  have  made  offers  were 
called,  anil  cnntradicted  the  oridence  which  was 
gireii  nn  the  part  of  the  petitiuaen.  With  respect 
to  thnie  cases  in  which  the  peraons  who  were 
alleged  to  have  made  offers  were  not  culled, 
there  is  not  any  proof  that  the  persons  so  charged 
were  agent*.  If  there  had  been  a  single  person 
•landing  in  the  position  of  an  agent  of  the  sitting 
members,  or  either  of  tbem,  who  h&d  not  been  called 
to  contradict  the  allegation,  the  cose  would  have 
been  relied  npon  by  the  counsel  for  the  petitioners, 
and  broiigbt  to  the  attention  of  the  court.  I  have 
carefully  gone  through  the  cases,  and  that  vthich  he 
bad  failed  to  discover,  I,  as  was  likely,  had  also 
failed  to  discover.  Those  cases  have  been  answered 
where  th«y  required  ao  answer,  and  where  the  agents 
were  incriminated  ;  and  they  have  been  answered 
in  other  cases,  where  no  answer  was  required,  of 
coarse  for  the  purpose  of  showing  that  Ibis  class  of 
eiidence  had  not  been  required.  There  is  no  case 
in  which  the  agent  was  incriminated  in  which  the 
agent  has  not  been  called  for  the  purpose  of  either 
contradicting  or  explaining.  This,  I  think,  is  a 
summary  of  the  facts  as  they  have  presented  them- 
•elves  to  my  mind,  and  of  the  law,  as  I  understand 
it,  upon  the  various  subjects  upon  whii:h  a 
decision  has  been  claimed  It  remains  that  I 
•bould  deal  with  a  question  which  is  certainly 
more  diCBcuIt  than  those  upon  which  I  have  had 
hitherto  to  pronounce,  and  it  is  so  because  it  is  a 
qaeslion  of  discretion,  a  question  upon  which  minds 
will  differ,  upon  which  tbo  judge  can  in  the  end, 
for  the  most  part  only  say,  "  1  think  so  ;"  "  I  think 
upon  the  whole  that  it  ia  so,  and  I  so  decide,"  upon 
which  it  ii  not  usual  to  hear  argument,  one  upon 
which  judges  are  seldom  able  to  give  all  the  reasons 
that  occur  to  their  minds.  If  I  should  be  asked  to 
do  so,  I  will  state  my  reasons,  because  1  have  a 
desire  that  in  everything  I  do,  in  which  any  advan- 
tage, as  it  appears  to  me,  should  follow,  my  whole 
mind  should  be  exposed  to  view  and  criticism, 
which  I  do  not  invite,  and  which  I  certainly  do  not 
fear.  The  question  which  remaios  is  that  af  costs. 
Aa  a  rule  costs  ought  to  follow  the  event,  and,  in 
ordinary  actions  in  the  courts  to  which  I  liave  been 
accustomed,  they  almost  invariably  follow  it,  the 
exceptions  being  rare.  When  1  set  off  upon  this 
circuit,  1  certainly  did  so  with  the  intention  of  acting 
tipon  my  old  notions,  and  of  dealing  with  these 
caaet  at  if  they  were  ordinary  suits  between  party 
and  party.  I  have,  however,  Itecome  deeply  im- 
pressed with  the  feeling  that  there  is  a  third  party, 
no  less  interested  than  those  who  are  immediately 
engaged  in  the  peUtion,  and  that  I  ought  in  each  case 
to  consider,  not  merely  whether  the  petition  has 
failed  or  has  succeeded,  but  whether,  upon  the  whole, 
I  think  there  are  grounds,  not  founded  merely  upon 
the  belii-f  of  such  witnesses  a*  many  of  those  who 
bave  l>e«n  called  before  the  court  upon  this  occasion 
have  displayed  themselves  to  be.  but  founded  upon 
the  very  character  and  history  oF  the  transaction, 
upon  which  it  was  for  the  public  t>enetic  that  the 
petition  should  he  presented,  and  upon  which  I 
think  that  the  petitioners  have  had  reasonable  and 
probable  cause  for  instituting  this  inquiiy,  which  I 
am  satisfied  that  if  I  had  been  in  their  place 
I  should,  without  anger  and  without  prejudice,  have 
thought  it  right  should  be  instituted.  1  say  no  more 
upon  that  point  unless  it  is  desired  that  I  should  do 
o.  I  think  this  is  a  case  in  whiuh  a  petition  has, 
been  most  reasonably  presented  and  prosecuted 
and  therefore  I  say  nothing  abont  the  costs, 
although  the  petition  has,  in  the  end,  in  my 
mind,  altogether  failed  of  arriving  at  the  resolt 
of  miseating  the  members.  I  deem  and  detar- 
mine  that  Henry  William  Baton,  whose  retoni 
vaa  complained  of  by  the  petition,  was  duly 
tfacttdandntiiined;  tbat  Alaxandei  Slaveley  Hill^ 


whose  return  was  complained  of  by  the  petition, 
was  duly  elected  and  returned  ;  that  no  corrupt 
practice  has  been  proved  to  have  been  committed 
by  or  with  the  knowledge  or  consent  of  any  candi- 
date St  such  election ;  that  no  evidence  is  before 
me  that  corrupt  practices  have,  nor  that  there  is 
reason  to  believe  that  corrupt  practices  have  ex- 
tensively prevailed  at  the  election,  I  shall  certify 
to  the  Speaker  of  the  House  of  Commons  ac- 
cordingly. 


iNCa'B   Case. 

Telegraph   companies — Privilegt — Evidentx. 

Telegrap/i  compania  caiatol  rtfuM  to  anttutr  quesliimt 


milted  bg  (Acm,  and  Oiey  n 


if  called  apoa,  produce  n 


Mr.  James  Ince,  examined  by  James,  said  he  waa 
a  telegraph  clerk  in  charge  at  Coventry. 

Q.  Do  you  produce  any  telegram  to  London 
from  Mr.  Seymour  ?  First,  give  any  from  Mr,  Sey- 
mour whether  to  Leicester  or  London.  A.  1  have 
one  or  two  from  Mr.  Seymour,  but  I  have  instmc- 
tioDB  from  our  secretary  not  to  let  those  papers  leave 
my  hands. 
Jamei.— Yon  must  address  younelf  to  bii  Lord- 
Witness  (addressing  liU  Lordship).— I  have  ia- 
Btruccions  not  to  let  those  papers  leave  my  hands, 
and  to  answer  no  questions  unless  I  am  authorised 

WiLLBa,  J. — The  secretary  has  no  such  powei. 
The  only  persons  who  can  refuse  to  answer  ques- 
tions are  attorneys,  and  of  course  counsel,  who  would 
stand  on  the  same  footing  for  a  stronger  reason.  I 
do  not  enter  into  any  question  whether  another 
class  is  or  is  not  privileged.  I  do  not  choose  to 
introduce  matter  that  is  doubtful ;  but  with  the 
exception  perhaps  of  people  in  Oovernmcnt  offices 
as  to  matters  of  Stale,  and  counsel  aod  attorneys, 
1  do  not  know  of  any  class  that  is  privileged.  On 
another  class  a  question  might  arise,  but  1  do  not 
mention  it  here.  It  is  quite  clear  that  telegraph 
companies  are  not  privileged. 


WiLLKS,  J. — From  wtiat  you  have  stated  has  passed 

with  the  secretary,  it  is  quite  clear  that  his  atten- 
tion lias  been  called  to  the  subject,  aud  he  has  sent 
you  to  represent  him,  and  I  must  address  yoa 
exactly  as  I  would  address  the  secretary.  If  yon 
did  not  produce  these  papers  everybody  connected 
with  the  telegraph  company  who  could  lay  his  hand 
on  them  would  be  subject  to  be  brought  here,  and 
to  be  punished  for  not  producing  them. 

A  telegram  was  then  read  from  Freeman,  of 
Leicester,  to  Eaves,  of  Coventry,  to  which  Huddle- 
ilon  objected  as  not  being  signed. 


A|{cnts  for  the  petitioners,  E.  De  Gex  for  Troayktoit, 
Lea  and  Kirbi/. 
Agent*  for  the  respondent*,  Siarp  aod  UUithomt. 
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TaBMriBLD  (app.)  v.  Lowb  (reap.) 


[C.P. 


00X7BT   OF  COMMON   PLEAS. 


Reported  by  W.  Graham  and  M.  W.  McKkllab,  Esqtb., 

Barriiter»«t-Law. 


SK0I8TRAT10N   APPEAL. 

Fridaif,  April  23,  1869. 
Trenfield,  app.,  r.  Lowe,  resp. 

Vote  for  a  county — Equitable  freefiold — Actual  and 
bond  jide  occupation — 2  WilL  4,  c.  45,  s.  18 — 
30  ^'  31  Vict,  c.  102,  8.  5. 

The  appellant,  who  claimed  to  vote  for  a  county,  had 
been  formally  invested  with  the  possession  of  a  piece 
of  land  in  the  town  of  Chipping  Sodbury,  the  wuue  of 
which  was  between  3/.  and  5L  annually,  by  the  presen- 
tation  of  a  turf  and  a  twig,  oh  behalf  of  the  bailiff 
burgesses  of  the   town^   who  held  tne   legal   estate, 
to  hold  the  said  piece  of  land  for  his  life  and  that  of 
his  lawful  wife,  so  long  as  he  and  his  wife  should 
reside  in  the  said  town,  subject^  and  chargeable  with 
all  manner  of  waste,  and  subject  to   the  rules  and 
orders  of  the  scud  bailiff  burgesses.     The  after-grass 
of  this  land  was,  by  immemorial  custom,  let  out  for 
Jive  weeks  in  the  year  to  other  persons,  and  the  inhabi- 
tants    generally  had  a    right   of  pasture  for   two 
months : 

Held  (reversing  the  decision  of  the  revising  barrister), 
that  the  appellant  held  an  equitable  freehold  estcUe  in, 
and  was  in  actual  and  bond  fide  occupation  of  the 
land,  and  was,  therefore,  entitled  to  a  vote  for  the 
county. 

At  a  court  holden  by  one  of  the  barristers  ap- 
pointed to  revise  the  lists  at  Chipping  Sodburj,  on 
the  1 9th  Sept.  18G8,  for  the  revision  of  the  list  of 
voters  for  the  county  of  Gloucester,  John  Lovre 
duly  objected  to  the  name  of  John  'frenfield  being 
retained  in  the  list  of  voters  for  the  western  division 
of  the  said  county. 

The  following  facts  were  established  by  the 
evidence : 

The  bailiff  and  bailiff  burgesses  of  the  town  or 
borough  of  Chipping  Sodbury,  is  a  body  of  very 
ancient  origin,  and  existed,  as  apjiears  by  the 
records  of  the  town  and  court  rolls  of  the  manor  of 
Chipping  Sodbury,  long  previously  to  the  year 
1681,  but  no  charter  of  incorporation  is  at  present 
known  to  have  existed.  The  said  bailiff  and  bailiff 
burgesses  are  appointed  as  hereinafter  mentioned. 

In  the  year  1681  a  charter  was  granted  by 
Charles  II.  A  translation  of  this  charter  is  given 
in  Sir  Robert  Atkyns's  History  of  Gloucestershire, 
and  is  referred  to  as  a  part  of  this  case. 

Shortly  after  the  granting  of  this  charter  the 
inhabitants  became  anxious  for  its  repeal,  and 
according  to  a  statement  in  Rudder*s  History  of 
Gloucestershire,  published  in  1779,  which  is  also 
referred  to  as  a  part  of  this  case,  the  charter  was 
annulled  by  proclamation  at  the  request  of  the 
inhabitants  themMves  in  1668.  Whether  the 
charter  of  Charles  II.  was  formally  annulled  or  not 
it  fell  into  complete  disuse,  and  from  the  year  1668 
or  1669  down  to  the  present  time  the  borough  or 
town  has  been  under  the  government  of  the  bailiff 
and  bailiff  burgesses  as  prior  to  the  last-mentioned 
charter. 

The  vacancies  of  the  bailiff  and  bailiff  burgesses 
are  filled  up  from  time  to  time  at  the  annual  court 
of  the  lord  of  the  manor,  the  bailiff  being  appointed 
by  the  lord  of  the  manor  or  his  steward  out  of 
three  persons  presented  to  serve  the  office  for  the 
ensuing  year  by  the  jury  of  the  court  leet,  and  the 
luuliff  burgesses  being  elected  in  case  of  vacancies 
by  the  same  jury,  llie  bailiff  and  bailiff  burgesses 
upon  their  respective  elections  lake  Uie  customary 
otUhB  of  office^  which  are  admimiUaNd  \a  t^«av*m 


court  by  the  steward.  The  bmilifTs  oath  it  m 
follows :  **  You  shall  swear  that  you  will  well  and 
truly  serve  our  sovereign  lady  the  Queen  and  the 
lord  of  this  leet  in  the  office  of  bailiff  of  and  for 
this  borough  and  manor  until  you  be  thereof  law- 
fully discharged  according  to  due  coone  of  Uiv. 
You  shall  well  and  truly  do  and  execute  all  thingi 
belonging  to  your  office  accordiog  to  the  best  of 
your  knowledge.  So  help  you  Grod.**  The  oath  of 
a  bailiff  burgess  is  as  follows,  vut. :  ''*■  You  shall  swesr 
to  observe  the  lord  of  the  manor  in  the  place  of  i 
burgees,  shall  be  assistant  to  the  bailiff  and  the  rot 
of  the  burgesses  there  for  the  well  ordering  of 
the  borough  and  all  things  belonging,  and  ihall  be 
subject  to  the  wages  and  customa  there.  So  hdp 
you  God." 

The  bailiff  and  bailiff  borgesa,  among  other  pio- 
perty,  are  entitled  to  a  piece  of  endoaed  pastun 
land,  situate  in  the  adjoining  pariah  of  Old  Sodboiy 
called  *'  The  Mead  Riding/*  and  containing  by  $1- 
measurement  ninety  acres.  The  origin  of  the  title 
of  the  bailiff  and  bailiff  burgeaaea  to  this  pieoe  of 
land  is  not  shown,  but  they  have  held  it  for  cen- 
turies ;  and  in  Rudder's  History  of  Gloucestershire, 
this  and  other  property  is  referred  to  as  derived 
from  ancient  grants  made  in  the  reign  of  King  John 
and  King  Henry  the  SecondL  The  piece  of  land 
called  the  Mead  Riding  is  divided  bj  metes  and 
bounds  and  trenches  into  eighty-one  allotmeoti, 
none  less  than  an  acre  in  extent,  and  many  of  them 
from  an  acre  to  an  acre  and-a-half,  but  all  are  called 
^^  acres.*'  The  bailiff  and  bailiff  burgetaes  have 
from  time  immemorial  given  these  acrea  to  the  in- 
habitants iu  the  following  manner: — On  an  acre 
falling  \  acant,  a  meeting  of  the  bailiff  and  bailiff 
burgesses  is  convened,  and  held  at  the  uaual  place 
of  meeting  in  the  Town  Hall,  of  the  town  of 
Chipping  Sodbury,  and  such  meeting  decides  by 
majority  of  votes  to  whom,  being  an  inhabitant  of 
the  town  or  borough  of  Chipping  Sodbury,  soch 
vacant  acre  shall  be  given ;  after  such  decision  has 
been  made,  one  or  more  of  the  bailiff  burgesses  and 
the  inhabitant  to  whom  the  acre  has  been  given  enter 
upon  the  acre  in  question,  and  a  sod  or  turf  is  then 
cut  from  the  acre  by  the  hayward  of  the  riding  (an 
officer  appointed  in  court  leet  of  the  manor)  and  s 
twig  stuck  in  it,  and  thereupon  one  of  the  bailiff 
burgesses,  acting  on  behalf  of  the  bailiff  and  bailiff 
burgesses,  gives  possession  of  the  acre  by  delivering 
rhe  twig  and  turf  to  the  donee,  at  the  same  tima 
teading  the  following  formula,  which  ia  called  the 
investiture : 

^'  The  piece  of  land  on  which  we  are  now  standing 
(commonly  called  an  acre)  has  lately  fallen  into  the 
possession  of  the  bailiff  and  bailiff  burgesses  of 
Chipping  Sodbury,  and  in  pursuance  of  their  direc- 
tion invest  you  therewith  by  delivering  to  you  this 
twig  and  turf :  To  hold  the  said  piece  of  land  fur 
your  life  and  the  life  of  any  woman  that  may  be  yuor 
lawful  wife,  and  survive  you  so  long  aa  you  and 
your  wife  shall  reside  in  this  town,  and  subject  and 
chargeable  with  all  manner  of  waste,  particular!/ 
waste  ill  felling  or  cutting  any  tree  or  trees  whatM- 
ever  growing  or  that  may  hereafter  grow  on  the  said 
piece  of  land.  And  also  subject  to  all  the  present 
rules  and  orders  of  the  said  bailiff  and  bailiff  bur- 
gesses resp^'cting  the  grounds  called  '  The  Ridiuga»' 
as  well  as  those  that  may  be  from  time  to  time  made 
relating  thereto." 

This  completes  the  ceremony,  and  a  minute  is 
usually  recorded  in  the  minute  book  of  the  baUiff 
and  bailiff  burgesses  to  the  effect  that  the  acre 
which  fell  in  on  the  death  ot  A.  waa  given  to  B. 

The    acre  thus  obtained  ia  held    by   the  donee 

according  to  the  terms  of  the  investiture,  and  is 

drained,  manured,  and  mown,  by  the  holder,  who  at 

spring  and  fall  pays  to  the  bailiff  in  raapect  thaieof 

\Vtt'ii\^«xft<^iiS&M^^>ifA  Um  ama  of  Sa,  which  fo  10 
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tba  btiliff  ia  aid  of  hi*  expensei  of  office,  which  are 
considrable. 

With  n^ard  lo  the  Mead  Hi'linfc  aforenaid,  Ihe 
foUowiiiB  cuatom  ha«  pnTailed  from  time  imms- 
morial.  After  the  uTi>p  uf  grus  has  been  mown 
Mid  taken  off  by  the  several  parties,  who,  for  thd 
time  being,  are  the  holders  of  acres  aa  aforesaid, 
the  bailiff  aod  bailiff  bur^ssees  conTene  a  meetin); 
of  themsetve)  and  grant  out  the  after  grass  in  what 
mte  called  sterna  to  suoh  of  the  inhabitaotH  oF 
'Jhipping  Sodbur/  aa  they  think  flt,  to  the  number 
of  eight; -two,  this  being  the  number  uf  acres  of 
which  the  ridiag  is  considered  to  consist,  each  such 
■tem  coofcrs  the  right  to  depasture  a  cow  in  the 
riding  for  fire  we^a  from  the  lOtb  Sept.  At 
the  expiration  of  Bach  fife  weeks,  the  riding  ia 
thrown  open  bj  bailiff  and  bailiff  burgesae* 
•rccordiog  to  custom  to  all  tlie  inhabitanU  of 
Chipping  Sodbury,  to  depasture  aheep  and  cattle 
therein  until  the  leth  Dec.,  wbeu  it  ii  closed ;  but 
manure  may  be  taken  out  on  the  acl«i  after 
the  graaa  ia  cut  and  carried  until  the  lat  Aug., 
Mud  also  from  the  6th  Jan.  to  the  14th  Feb.  in 
each  year. 

Each  holder  of  an  acre  ia  separately  rated  to, 
and  pays  the  poor  and  church  ratea  of  Uld  Sodbury, 
and  IS  alao  separately  assessed  to  the  income-tax  for 
that  parish  in  respect  of  such  acre,  and  uo  instance 
baa  been  known  of  a  person  once  elected  as  the 
bolder  of  an  acre  being  diapoaaesBcd  orceasingtobold 
•uch  acre,  except  upon  hia  death,  or  bis  ceasing  to 
reside  in  the  town  of  Chipping  ijodbury.  In  no  cau 
ia  the  clear  annual  value  of  an  acre  in  the  said 
Head  Riding  less  than  SL,  but  in  no  case  docs  it 
amount  to  at 

The  said  John  Trenflcid,  being  an  iobabitant 
of  the  said  town  of  Chipping  ^bury,  was  in  the 
year  1847  duly  elected  by  the  said  bailiff  and  bailiff 
burgesses  to  an  acre  iu  the  said  Mead  Ridiug,  and 
was  thereupon  duly  invested  with  the  posaeasion  of 
the  same  acre  according  to  the  form  of  invt'stiture 
in  manner  aforesaid.  The  said  John  Trenlleld  has 
ever  since  been,  and  now  is,  such  inhabitant  aa 
aforesaid,  and  in  the  enjoyment  and  possession  of 
■uch  acre.  The  clear  annual  value  of  the  acre  of 
the  said  John  TrenBeld  is  more  than  SL.  hut  less 

tbMlSJ^ 

The  said  John  Trenfleld  duly  claimed  to  hare 
hii  name  placed  and  retained  on  the  list  of  voters 
(or  the  pariah  of  Old  Sodbury  in  the  Western  divi- 
alon  of  the  county  of  Gloucester,  in  reapect  of  the 
acre  ao  held  by  him  aa  aforesaid,  but  hia  vote  was 
objected  to  on  the  ground  that  bia  interest  in  the 
land  in  reapect  of  which  he  claimed  to  voto  ia  not 
•uch  an  estate  of  freehold  aa  would  confer  a  county 

The  barriater  decided  that  the  sud  John  Tren- 
lleld had  not,  under  the  circumatauces,  stated  such 
an  eatato  of  freehold  in  the  laud  in  question  as 
would  confer  a  vote  for  the  county,  and  disallowed 
the  claim  of  Ihe  said  John  Trenfield,  and  struck  hia 
name  out  of  the  said  list  of  claimants. 

If  the  court  be  of  opinion  that  thia  decision 
was  wrong,  the  register  is  to  be  amended  by  insert- 
log  therein  vhe  name  of  the  said  John  Trenfleld. 

Picktriag.  Q.  C.  (with  hira  J.  G.  Edaard,)  argued 
for  the  appellant.  Thia  case  ia  analogous  to  tboae  of 

Simpson  ».  WHkiason,  7  M.  ft  O.  50  : 

Robert,  V.  Dreidtt.  18  C.  B.,  N.  &,  48  ; 

ChanAeri  in  Liiuioin'a  Ian,  2  Puck.  109 ; 

Rohtrli  V.  Percivai,  34  L.  J.  U,  C.  P.  ;  11  L.  T. 
Bop.  N.  S.  603, 
in  all  of  which  the  votes  were  held  to  be  good,  not- 
withstanding the  conditions  or  restrictions  annexed 
to  eatatea  for  Ufe.  It  appears  also  from  the  note  to 
Camt  V.  Wad<ii»gion,  7  H.  &  Q.  45,  where  pasaagei 
ar«  cited  from  Co.  Litt,  42a,  and  Prealon,  "  Estates," 
405,  that  (Ua  exactljr  conefpondi  with  the  iatenata 


there  described  aa  equitable  freeholds.  The  only 
i>ther  question  to  be  considered  is  whether  the  facts 
mentioned  in  the  case  with  regard  to  the  custom  ot 
[ho  Mead  Riding  are  suiflcient  to  contradict  the 
'actual  and  bona  Jidt  occupation"  required  tor  a 
iMunty  voter  by  tlie  18th  section  of  2  Will.  4,  c.  45; 
this  restriction  still  applies  under  30  &  31  Vict. 
c.  102,  B.  5,  when  the  clear  yearly  value  of  the  free- 
bold  ia  leas  than  at  A  grant  of  grass  does  not  past 
ihe  land  (Co.  Litt.  4  B),  and  where  other  people 
have  righti  uf  pasture  the  beneficial  owner  does  not 
iseose  to  occupy,  provided  that  he  is  not  ousted  of  hia 
rights.  Here  the  appellant  was  ratod  to  the  poor- 
rates,  and  he  muat  be  held  to  have  been  in  ocuu- 
pation. 

Joihua  WiUianu,  Q.  C,  for  the  respondent. — Thia 

ia  not  an  estate,  either  legal  or  equitable,  of  which 
the  appellant  was  in  actual  and  bona  Jidt  occupation, 
[t  was  not  ao  estato  in  lands  at  all.  but  a  mere 
franchise,  and  differs  from  the  interests  described 
in  RoberU  v.  Ptrneal  and  caaea  of  that  description. 
At  all  events  it  cannot  be  more  than  an  equitable 
interest ;  the  investiture  did  not  amount  to  a  feoff- 
ment, which  requires  a  deed.  The  buliS-burgesaes 
must  be  taken,  upon  the  authority  of 

fUty.  TemkeAnTy,  13  Ea.?t.  155  ; 

8«ckertnan  v.  WnT»er,  2  Bui.  248, 
to  be  the  occupiers  of  the  laud.    It  it  not  sufficient 
to  have  an  occupation  which  would  make  a  mau 
liable  for  poot-ralea. 

Pickering,  in  reply,  diatinguiahed  this  case  from 
that  of  lUg.  v.  Si.  Nicholai,  Bochaler,  5  B.  Ai  Ad. 
219,  where  the  occupation  was  altogether  ousted. 

KstTlNO,  J. — 'In  thia  case  the  question  has  been 
ai^ucd  Boinewhat  faintly  aa  Co  whether  the  claim- 
ant Cook  an  estate  ot  freehold  For  life,  Mr.  WiUlams 
did  not  lay  much  stress  on  that  point,  and  there 
can  be  no  doubt  that  the  iutention  was  to  put  the 
holders  of  the  acrea  into  poaaesaion  ot  the  land  for 
life,  subject  to  the  rules  of  the  bailiSa  and  burgeasi^s 
relatiog  to  other  people  and  their  rights  to  pasture, 
and  to  go  upon  the  land  and  take  the  af  tor  grass. 
The  cUirnant  bad  been  in  1847  admitted  into  pos- 
session having  tieen  solemnly  invested  by  the 
delivery  of  a  sod  and  twig  on  behalf  of  the  bailiff 
burgeates  into  whose  possession  it  had  fallen.  Tlie 
words  of  investiture  were  "  To  hold  the  said  piece 
of  land  for  your  life  and  the  life  of  any  woman  that 
may  be  your  lawful  wife  and  survive  you,  ao  long  ns 
you  and  yuur  wife  shall  reside  in  thia  town,  subject 
and  chargeable  with  all  manner  of  waste,  particu- 
larly waste  in  felling  or  cutting  any  tree  or  trees 
whatsoever  growing,  or  that  may  hereaftor  grow 
on  the  swd  piece  of  Land.  And  also  subject  to  all 
the  present  rules  and  orders  of  the  said  buliliS  and 
bailiff  burgesses  respecting  the  grounds  called  the 
'  Ridings,'  aa  well  as  those  that  may  be  from  time 
to  time  made  relating  thereta"  Am!  so  far  as 
poasession  goes,  the  case  9ods  that  "  the  said  John 
Trenfleld  has  ever  since  been  and  now  is  such 
inhabitant  as  aforesaid,  and  in  the  enjoyment  and 
posseasion  of  such  acre."  It  therefore  seems  to  me 
to  bi'  clear  that  the  claimant  did  take  an  equitable 
estate  of  freehold.  Bnl  the  othvr  point  upon  which 
Mr.  Williams  relied  was  that  under  lb-  18th  section 
of  the  old  Keform  Act  the  claimant  was  disqualified 
because  he  could  not  be  considered  to  be  in  the 
actual  and  bond  file  occupation  of  the  land.  It  w«« 
contended  that  it  was  not  sufficient  unless  he  had 
the  exclusive  occupation,  which  he  bad  not  here,  la 
consequence  of  the  right  of  other  people  to  go  upon 
it  for  Ave  weeks  in  the  year.  I  must  say  1  have 
doubted  whether  an  occupatioa  ot  (his  nature  was 
contemi^atad  by  the  statute,  but  as  it  ia  found  as  a 
(act  that  the  claimant  had  been  rated  («  ^^kVk.'^ 
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and  as  it  is  not  shown  that  he  had  no  right  to  go 
upon  the  land  during  the  period  that  others  had  a 
right  of  common  upon  it,  subject  to  which  right  he 
occupied,  I  have  come  to  the  conclusion  that  he  was 
in  actual  and  bondjide  occupation.  I  now  entertain 
some  doubt  whether  it  was  the  intention  of  the 
revising  barrister  to  raise  this  latter  question  ;  but 
as  both  the  points  argued  are,  in  my  opinion,  favour- 
able to  the  appellant,  the  decision  must  be  reversed. 

Smith,  J. — I  am  of  the  same  opinion.  I  think 
Mr.  Pickering  is  right  upon  both  grounds.  The 
corporation  hold  the  legal,  and  the  claimant  the 
equitable,  freehold  of  the  land.  I  doubt,  with  my 
brother  Keating,  whether  any  other  question  was 
intended  to  be  raised.  Mr.  Williams  has,  however, 
argued  that  the  restriction  of  section  18  of  the  Act 
of  1832  has  not  been  complied  with ;  but,  on  these 
facts,  I  think  there  was  an  actual  and  bona  Jide 
occupation.  Trenfield  had  a  beneficial  occupation 
during  the  whole  year,  and  there  was  no  more  than 
a  right  of  common  belonging  to  other  people  during 
part  of  that  time.  There  was  nothing  to  prevent 
the  owners  from  doing  anything  on  the  land  not  in- 
consistent with  the  rights  of  pasture.  The  words  of 
investiture  show  that  the  claimant  was  chargeable 
with  waste,  and  he  was  clearly  treated  as  the  pos- 
sessor of  the  freehold.  The  decision  will  be  reversed. 

Judgment  for  appettant. 

Attorneys  for  appellant,  Baxter,  Rose,  Norton,  and 
Co. 

Attorneys  for  respondent,  Hayes,  Twisden,  Parker, 
and  Co. 


OBOWN    CASES    BESEBVED. 

Beported  by  Johv  Thomphom,  Esq.,  Barrister-&t*Law. 

Saturday,  April  24,  1869. 

(Before  Kelly,  C.  B.,  Byles  and  Lush,  JJ., 
Cleasbt,  B.,  and  Brett,  J.) 

Reo.  v.  Jenkins. 
Evidence —  Dying  declaration — Admissibility. 

A  magistrates*  clerk  administered  an  oath  to  a  dying 
person,  ana  she  made  a  statement.  He  asked  her  if 
she  felt  she  was  likely  to  dtef  She  said,  "7  think 
so."  He  said  "  Why?**  She  replied.  ''From  the 
shortness  of  my  breath."  He  said,  "  Js  it  with  the 
fear  of  death  before  you  that  you  make  these  state- 
ments f  "  and  added  "  Have  you  any  present  hope  of 
yoitr  recovery  f  "  She  said,  "  None."  He  then  pro- 
reeded  to  write  out  the  deposition,  and  when  finished 
read  it  to  her,  and  asked  her  to  correct  any  mistake 
that  he  might  have  made.  She  said,  **  No  hope,  at 
present,  of  my  recovery,"  and  he  then  inserted  those 
ufords: 

Held,  that  the  declaration  was  inadmissible,  as  the  words 
''at  present,"  introduced  by  the  deceased,  were  a 
qualijication  of  her  previous  statement  that  she  had  no 
hope  oj  recovery. 

Case  reserved  for  the  opinion  of  this  court  by 
Byles,  J. 

The  prisoner,  Henry  Jenkins,  was  convicted  at 
the  last  Bristol  Assizes  of  the  murder  of  Fanny 
Reeves,  and  is  now  lying  under  sentence  of  death, 
subject  to  the  decision  of  the  Ck)urt  of  Criminal 
Api)eal  as  to  the  admissibility  of  the  dying  declara- 
tion of  the  deceased  woman. 

It  appeared  in  evidence,  that  on  the  night  of  the 

16lh  Oct.,  between    eight  and    nine  o'clock,   the 

fefcreams  of  a  woman  were  heard  in  the  river  Avon 

at  a  place  where  the  river  is  deep.    It  was  about 

high    tide.      Assistance   was   procured,   and   the 

i&ve&ied  wu  reictted  from  the  ^».Wt«  \t^  m  «a. 


exhausted  condition.  She  contiiiued  very  ill,  and 
became,  according  to  the  medical  evidence,  in  great 
danger.  On  the  next  day  (the  17th)  she  said  she 
did  not  think  she  should  get  over  it,  and  desired 
that  some  one  should  be  sent  for  to  pray  with  her. 
A  neighbour  of  the  name  of  Axell  accordingly 
visited  her  about  eight  o'clock  p.m^  he  prayed 
with  her,  and,  as  her  mother  said,  talked  seriously 
to  her. 

At  ten  o'clock  the  same  evening,  the  magistrates' 
clerk  came.  He  found  her  in  bed  breathing  with 
considerable  difficulty,  and  moaning  occasionally. 
He  administered  an  oath,  and  she  made  her  statement 
as  hereinafter  set  forth.  He  asked  her  **  U  she  fdt 
she  was  in  a  dangerous  state ;  whether  she  felt  she 
was  likely  to  die?  "  She  said,  "  I  think  so."  He 
said,  "  Why  ?  "  She  replied,  "  Prom  the  shortnt^ts 
of  my  breath."  Her  breath  was  extremely  short ; 
the  answers  were  disjointed  from  ita  shortness. 
Some  intervals  elapsed  between  her  answers.  The 
magistrates'  clerk  said,  "Is  it  with  the  fear  of 
death  before  you,  that  you  make  these  statements?" 
and  added,  **Have  you  any  present  hope  (rf  your 
recovery  ?  "    She  said,  "  None." 

The  counsel  for  the  defendant  pointed  out  that 
in  the  statement  the  words  "  at  present "  are  inter- 
lined. 

The  magistrates'  clerk  was  recalled.  He  said 
that  after  he  had  taken  the  deposition  he  read  it 
over  to  her,  and  asked  her  to  correct  any  mistake 
that  he  might  have  made.  She  then  suggested  the 
words  "at  present."  She  said  no  hope  ^at  pre- 
sent" of  my  recovery.  He  then  interlined  the 
words  "  at  present."  She  died  about  eleven  o'clock 
the  next  morning. 

Without  the  declaration  of  the  deceased  there 
was  no  evidence  sufficient  to  convict,  or  even  to 
leave  to  the  jury,  but  the  evidence  for  the  prosecu- 
tion was,  so  far  as  it  went,  confirmatory  of  the 
deceased  woman's  statement. 

The  case,  therefore,  rested  on  what  was  called 
the  dying  declaration  of  the  deceased. 

The  counsel  for  the  defendant,  Mr.  Collins,  sub- 
mitted that  upon  the  evidence  there  was  not  such 
an  impression  of  impending  death  on  the  mind  of 
deceased  as  to  render  the  declaration  admissible. 

I  expressed  no  opinion,  but  thought  it  the  safest 
course  to  reserve  this  question  for  the  opinion  of 
this  court,  and  to  let  the  case  go  to  the  jury. 

The  examination  of  Fanny  Beeves,  taken  on  ottb 
the  17tb  Oct.  1868  :  The  deponent  saith : 

I  am  a  single  woman  and  have  two  children,  the  one  ^A 
four  years  and  the  other  aged  about  five  months.  The 
fother  of  the  first  child,  which  is  a  boj,  ia  Henrj  Jenkias. 
He  hves  in  Ship-lane,  Cathay,  and  is  a  aihip  carpenter.  H* 
has  been  paying  me,  under  order  of  magistrates,  dt.  per 
week  for  the  support  of  that  child,  but  he  has  not  kept  op 
the  iiayments,  and  he  now  owes  me  11.  7«.  Last  ni^.  tltf 
16th  inst.,  about  half-past  six  o'clock,  I  met  him  byappoist- 
ment  on  the  New  Cut,  in  the  parish  of  Bedminster,  m  tiii 
city,  and  I  asked  him  if  he  was  going  to  give  me  soae 
money  to  buy  a  pair  of  boots  for  myself.  He  said  that  he 
had'nt  any  money.  I  told  him  that  I  must  sue  him  for  b(J 
mctney,  and  then  he  asked  me  to  walk  with  him  to  the  Hot 
Wells  and  said  that  he  woiild  g«t  some  thov.  I  wccom- 
panied  him  to  the  Hot  Wells,  and  he  went  into  a  hc«» 
at  Cumberland-terrace.  I  waited  for  him  cmtside,  and  he 
came  out  in  a  short  time  and  said  he  conld'nt  get  any  laooc^t 
and  he  asked  me  then  to  walk  with  him  ap  CumberisD^ 
road,  and  we  went  along  that  road  together  until  we  foc 
near  Bedminster  Bridge,  and  we  stoca  on  the  New  OA 
near  his  residence,  and  we  had  a  few  angry  words  toge^flr 
about  the  money  he  owed  me.  and  he  told  me  I  oooM  hs«t 
a  warrant  for  him  If  I  liked.  After  we  KimI  stood  thnt 
about  ten  minutes  he  said,  "here's  a  rat  ^^Knnirfiy  up  tbi 
bank,"  and  he  advanced  to  the  edge  of  the  ^»««»>,  and  I 
went  too  and  looked,  but  could  not  see  any  lat.imddirMtljr 
I  got  on  the  edge  of  the  bank  he  poahed  me  with  botk 
hands  on  the  back,  and  at  the  same  tune  aaid,  "Ikke  thst 
you  bugger,"  and  he  pushed  me  direct  into  the  river  Ana 
which  runs  along  there.  I  screamed  oat  *^Mi  manMed,  ly 
catching  hold  of  the  bank,  to  keep  mjacif  vpratil  I  «w 
taken  out  of  the  water,  and  I  beliere  it  waa  hy  a  potteiB»- 
Altet  being  so  taken  out  I  beoone  <M*">»gt.4^>  «Bd  did  Ht 
^Twotvt  >3i^\lsN&j^TBq«dl  i&  bad  ia  tlfkMMk  ibsi 
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then  I  have  felt  great  pain  in  my  chest,  bosom,  and  back. 
From  the  shortness  of  my  breath  I  feel  that  I  am  likely  to 
die,  and  I  have  made  the  above  statement  with  the  fear  of 
death  befure  me,  and  with  no  hope  at  preseut  of  my  m- 
covery.  Dr.  Smart  has  been  to  see  mo  twi<e  t.o-<Uiy.  It 
was  about  ei^lit  o'clock  on  the  sai*l  evening  whoa  the  said 
Henry  Jenkins  pushed  me  into  the  wat«r.  Ho  was  under 
the  influence  of  liquor  at  the  time,  but  was  not  tipsy.  I 
hid  two  drops  of  rum  with  him  during  our  walk.  I  know 
of  no  motive  for  his  so  pushing?  me  into  the  water,  except 
it  was  that  I  had  asked  him  for  money. 

The  mark  X  of  Fanny  Beeves. 

The  jury  found  the  prisoner  guilty. 

Sentence  of  death  was  passed,  but  execution  stayed 
that  the  opinion  of  this  court  might  be  taken  on  the 
admissibility  of  the  declaration. 

J.  Barnabd  Byles. 

Collins  (^Norris  with  him)  for  the  prisoner.— The 
declaration  of  the  deceased  was  inadmissible.    The 
principle  on  which  dying  declarations  are  admitted 
in  evidence  was  thus  stated  by  Eyre,  G.J.  in  Rex  v. 
Woodcock^  1  Leach  G.  G.  502  :  "The  general  principle 
on  which  this  species  of  evidence  is  admitted  is  that 
tbey  are  declarations  made  in  extremity,  when  the 
party  is  at  the  lointof  death,  and  when  every  hope 
of  this  world  is  gone — when  every  motive  to  false- 
hood is  silenced,  and  the  mind  is  induced  by  the 
moat  powerful  considerations  to  speak  the  trutli. 
A  situation  so  solemn  and  so  awful  is  considered  by 
the  law  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  a  positive  oath,  administered 
in  a  court  of  justice."      The  declaration  must  be 
made  under  fear  of  impending  death,  and  almost 
immediate  dissolution.      In   Rex  v.    Van   Butchell, 
3  Gar.  &  P.  629,  it  was  proposed  to  give  in  evi- 
dence a  declaration   of  a  deceased  person    made 
on  the  day  (May  10)  when  the  injury  was  inflicted, 
'*  I  feel  that  I  have  had  such  an  injury  in  the  bowel 
that  I  think  I  shall  never  recover,"  and  although 
the  surgeon  endeavoured   to  encourage  him,  the 
deceased    said    that    he    felt  satisfied    he    should 
never  recover.     The  deceased  died  on  the   17th. 
Hullock,  B.  rejected  it,  saying,  "  The  principle  on 
which  declarations  in  articulo  mortis  are  admitted  in 
eridence  is  that  they  are  made  under  an  impression 
of    almost    immediate    dissolution.     A  man   may 
receive  an  injury  from  which  he  may  think  that  he 
shall  ultimately  never  recover,  but  still  that  would 
not  be  sufllcient  to  dispense  with  an  oath."    So  in 
Hex  ▼.  Crockett,  4  Gar.&  P.  545,  a  declaration  of  the 
deceased  was  tendered  in  evidence.    The  deceased 
was  told  by  the  doctor  that  she  would  not  recover, 
and   was  quite  aware  of  her  danger.    She   said, 
**  She  hoped  I  would  do  what  I  could  for  her  for  the 
take  of  her  family."    The  doctor  told  her  there  was 
DO  chance  of  her  recovery.    Bosanquet,  J.,  said, 
**  This  showed  a  degree  of  hope  in  her  mind,  and, 
to  render  a  declaration  of  this  kind  admissible,  the 
deceased  must  have  had  the  impression  on  her  mind 
of  an  almost  immediate  dissolution."    Again,  the 
declaration  should  be  made  at  the  time  when  the 
deceased  had  an  absolute  conviction  of  impending 
death.    In  Reg.  v.  Dafmas,   I   Gox  G.   G.   95,   the 
deceased's  throat  had  been  cut  by  a  razor.     One  of 
the  witnesses,  on  seeing  the  deceased,  exclaimed, 
**  My  God,  the  woman  will  bleed  to  death  before 
assistance  comes."    The  deceased  heard  that.     The 
witness  said,   "  She  is  dying."      She   heard   that 
also.    She  was  lying  on   her  back,   bleeding   pro- 
fusely.   A  policeman  whispered  something  in  her 
emr.    She   lived    about   five    minutes    afterwards. 
She  appeared  to  him  to   be  sensible.     The  wit- 
ness   admitted    that    he   might    have    said    *'If 
yon  do    not   send   for   assistance  she  will  bleed 
to  death."     It  appeared  by  the  depositions  that 
the    policeman   had    asked   the   deceased  "Was 
I>AlmM  the  man    who  did    it?"    to  which    she 
replied,    ''Yes.*'      Oumey,    B.,    after   consulting 
Williams,  J.,  said :  '*  We  are  of  opinion  that  this 
quettion  is  too  doubtfoi  a  one  to  justify  us  in 


answering  it  in  the  affirmative.    There  must  not 
only  be  actual  nearness  of  death,  but  an  absolute 
conviction  of  it  'n  the  mind  of  the  individual.    We 
believe  that  no  case  has  gone  the  length  of  saying 
that  the  latter  can  be  disi^nsed  with.    The  decision 
on  points  of  this  kind  must  always  rest  upon  the 
circumstances  of  each   individual  case  ;    but  here 
there  is  nothing  but  a  mere  inference  that  the  de- 
ceased was  probably  aware  she  could  not  recover." 
In  Reg.  v.  Peel,  2  Fos.  &  Fin.  21,  the  marginal  note 
of  which  is,  that  a  dying  declaration  is  admissible 
if  the  declarant  conceives  himself  to  be  past  re- 
covery, although  the  surgeon  attending  him  may 
believe  him  to  be  progressing  favourably,  Willes, 
J.,  said :    **  It  must  be  proved  that  the  man  was 
dying,  and  there  must  be  a  settled  hoi)eless  expecta- 
tion of  death  in  the  declarant.    There  does  appear 
to  have  been  such  an  expectation  in  this  case,  and  I 
shall  therefore  admit  the  declaration."     In  Rex  v. 
Hayw(vrd,  C  G.  &  P.  160,  where  the  question  arose 
whether  the  declarations   of    the   deceased    were 
admissible  in  evidence,  as  to  which  the  facts  were, 
that  after  the  surgeon  had  examined  the  wound, 
the  deceased  inquired  if  he  was  in  danger,  the  sur- 
geon answered  that  he  was,  and   that   the  only 
chance  of   his    living   was   keeping   himself  quite 
quiet,    upon    which   it    was    contended    that    the 
declarations    made    by     the    deceased    were     not 
made  at  a  time  when  every  hope  in   this   world 
was  gone,  and  when  the  party  was  aware  that  he 
must  inevitably  answer  soon  for  the  truth  or  false- 
hood of  his  statements  ;  and  that  he  must  be  taken 
to  have  some  hope  of  recovery.     On  which  Tindal, 
C.J.,  observed,  that  "  any  hope  of  recovery,  however 
slight,  existing  in  the  mind  of  the  deceased  at  the 
time  of  the  declarations  made  would  undoubtedly 
render  the  evidence  of  such  declarations  inadmis- 
sible."   And  in  Rex  v.  Spilshury,  7  G.  &  P.  1 87,  where 
it   was   proposed  to   give  a  dying  declaration  in 
evidence,  Coleridge,  J.  said,  "It  is  an  extremely 
painful  matter  for  me  to  decide  upon  ;  but  when  I 
consider  that  this  species  of  proof  is  an  anomaly, 
and  contrary  to  all  the  rules  of  evidence,  and  that 
if  received  it  would  have  the  greatest  weight  with 
the  jury,  I  think  I  ought  not  to  receive  the  evidence 
unless  I  feel  fully  convinced  that  the  deceased  was 
in  such  a  state  as  to  render  the  evidence  clearly 
admissible.     It  appears  from  the  evidence  of  the 
witness  Redfern  that   the  deceased  said  that  he 
thought  he  should  not  recover,  as  he  was  very  ill. 
Now  people  often  make  use  of  expressions  of  that 
kind  who  have  no  conviction  that  their  death  is 
near  approaching.     If  the  deceased  had  felt  that  his 
end   was  drawing  very  near,  and  that   he  had  no 
hope  of  recovering,,  I  should  expect  him  to  be 
saying  something  of  his  affairs,  and  of  who  was  to 
have  his  property,  or  giving  some  directions  as  to 
his  funeral,  or  as  to  where  he  would  be  buried,  or 
that  he  would  have  used  <xprcssions  to  his  widow, 
importing  that  they  were  soon  to  be  separated  by 
death,  or  that   he  would  have  taken  leave  of   his 
friends  and  relations  in  a  way  that  showed  that 
he   was  convinced    that  his  death   was  at  hand. 
As    nothing  of    this  sort    appears,  I  think   that 
there  is  not  sufficient  proof  that   he  was   with- 
out   any    hope    of    recovery,    and    that    I    ought 
to    reject    this    evidence."      In    Reg,    v.    Nicolas, 
G  Gox  G.  G.  120,  it  appeared  that  the  deceased  made 
a  statement,  and  at  the  conclusion  of  it  exulaimed, 
**  Oh,  God  I    I  am  going  fast ;    I  am  too  far  gone  to 
say  any    more."     The  statement  was  held  inad- 
missible by  Cresswell, «[.  (after  consulting  Williams, 
J.),  who  said,  "  My  brother  Williams  confirms  the 
doubts  I  had  on  this  subject — that  it  being  possible 
that  this  man  did  not  discover  the  extent  of  his 
weakness  till  he  had  made  the  statAXAft^xV^^^  "^^cia^ 
it  was  only  al\«t  \v^  \i?A  \aai^Sk\x.,\ia\st^^<^,*^^»^ 
i  time  diwio^tfti^  \SMA.\ka^«A  ^k^^vm^  \%av»^iiw8w^  >^\ia% 
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that  clear  ascertainment  of  his  consciousness  of  his 
state  before  he  made  it  to  render  it  admissible  in 
evidence."  So  in  Reg.  v.  ^feglion^  9  Car.  &  P.  418, 
the  surgeon  told  tlu-  dying  person  that  ^Ik*  whs  in  a 
very  precarious  state,  and  on  the  day  before  her 
death  she  was  much  worse,  and  in  his  judgment  in 
imminent  danger;  she  then  made  a  statement  to 
him,  and  immediately  before  she  made  the  statement 
she  said  that  she  found  herself  growing  worse,  and 
that  she  had  been  in  hoi^es  she  should  have  got 
better,  but  as  she  was  getting  worse  she  thought  it 
her  duty  to  mention  what  had  taken  place.  She 
died  next  day.  Rolfe,  B.  said,  "  I  think  that  it  does 
not  sufficiently  appear  that  the  deceased  was  with- 
out hope  of  recovery.  I  think  that  I  ought  not 
to  receive  the  evidence."  Applying  these  decisions 
to  the  facts  in  this  case.  On  the  night  of  the  ICth 
Oct.  the  deceased  was  rescued  from  the  river ;  on 
the  next  day  she  said  to  her  mother  she  did  not 
think  she  should  ever  get  over  it  [Cleasbt,  B. — 
And  desired  that  someone  should  be  sent  for  to  pray 
with  her.]  The  word  "  ever  '*  implies  that  she  had 
some  ray  of  hope  in  her  mind,  and  that  she  was  not 
in  a  hopeless  condition  as  to  her  life.  Then  again, 
her  correction  of  the  magistrate's  clerk  by  directing 
him  to  insert  the  words  **  at  present "  also  imports 
that  she  had  not  lost  all  hope.  It  is,  therefore, 
submitted  that  the  statement  of  the  deceased  was 
inadmissible,  and  that  the  conviction  should  be 
quashed. 

T.  W.  Saunders  {F.  liailey  with  him)  in  support 
of  the  conviction. — The  statement  was  admissible, 
and  the  conviction  should  be  affirmed.  All  the 
conditions  exist  requisite  to  make  the  statement 
admissible.  It  was  made  under  the  belief  that  she 
was  dying,  and  with  the  fear  of  death  before  her, 
"With  the  exception  of  the  words  "  at  present,"  this 
case  is  as  strong  as  any  in  the  books  in  which  dying 
declarations  have  been  held  admissible.  [Lusu,  J. 
— It  is  clear  that  the  words  **  at  present "  do  not 
strengthen  her  impression  of  impending  death,  but 
do  they  not  weaken  it  ?]  It  is  submitted,  taking 
the  whole  of  the  circumstances  together,  the  de- 
claration was  made  while  the  deceased  was  under 
the  impression  of  impending  death. 

Collins,  in  reply,  referred  to  Grecnleaf  on  Evidence 
233,  and  Rex.  v.  Brook. 

Kelly.  C.  B. — We  are  all  of  opinion  that  this 
conviction  should  be  quashed.  The  only  question  in 
the  cas  is,  whether  the  declaration  of  the  dying 
woman  was  admissible  in  evidence,  because  it  is 
clear  that  if  that  ought  to  have  been  excluded  there 
was  no  evidence  that  would  justify  the  conviction. 
The  answer  to  this  question  depends  on  what 
passed  between  the  clerk  to  the  magistrates  and 
the  dying  woman  at  the  time  when  she  made  the 
statement.  The  case  states  that  the  magistrate's 
clerk  came  and  found  her  in  bed,  breathing  with 
considerable  difficulty  and  moaning  occasionally. 
He  administered  an  oath  and  asked  her  if  slie  felt  she 
was  in  a  dangerous  state  ;  whether  she  felt  she  was 
likely  to  die.  She  said  she  thought  so.  As  far  as 
that  goes,  it  would  indicate  that  something  was 
passing  in  her  mind  as  to  her  condition,  but  nothing 
that  amounts  to  an  impression  that  she  was  likely  to 
die.  It  is  not  conclusive  as  to  her  consciousness  of 
her  condition.  He  then  asked  her  "  Why  ?"  She 
said,  "from  the  shortness  of  my  breath."  The 
magistrate's  clerk  then  said :  "  Is  it  with  the  fear 
of  death  before  you  that  you  make  these  state- 
ments ?"  and  added,  "  Have  you  any  present  hope 
of  jronr  recovery?"  She  said  "None."  He  then 
proceeded   to   reduce  her  statement  V>  Nmtvcv^ 


have  presented  a  very  different  case  for  oar 
consideration;  but  it  appears  that  after  he  hid 
taken  the  deposition  he  read  it  over  to  her.  and 
asked  her  to  correct  any  mistake  that  he  might 
have  made.  She  then  suggested  the  words  "at 
present."  She  said  no  hope  "  at  present  *'  of  my 
recovery.  He  then  interlined  the  words  "  at  pre- 
sent." The  question  is,  whether  on  these  facts  the 
declaration  was  admissible  as  it  stands.  I  am  uf 
opinion  that  the  fair  result  of  the  authorities !» that 
the  declaration  of  a  dying  person  in  order  to  be 
admissible  in  evidence  must  be  made  under  a  belief 
and  a  belief  without  hope,  that  the  declarant  ii 
about  to  die.  From  the  decisions  and  the  exprai 
language  of  the  judges  we  find  that  one  judge  hai 
said  that  it  must  be  made  when  every  hope  of  this 
world  is  gone ;  another  has  said  there  must  be  a 
settled  hopeless  expectation  of  death ;  and  a  third 
has  said  that  any  hope  of  recovery,  however  slight, 
will  exclude  thedecliuation.  Furthermore,  itisaprio- 
ciple  of  the  law  of  evidence  that  the  burden  of  proof 
as  to  the  state  of  mind  of  the  declarant  is  on  the 
prosecution,  says  another  learned  judge;  and  we 
must  be  perfectly  satisfied  beyond  a  reasonable 
doubt  that  the  declaration  in  question  was  made  by 
the  deceased  while  under  the  belief  that  there  waa 
no  hope  of  recovery.  To  apply  these  principles  to 
the  present  case  the  prosecution  calU  on  us  to  give 
no  effect  whatever  to  the  important  words,  "at  pre- 
sent." The  dying  woman  must  hare  had  tome 
meaning  when  she  used  them.  We  are  to  see  what 
her  meaning  was.  On  the  one  hand  it  is  possible 
that  she  may  have  remembered  that  the  magistrates' 
clerk  put  this  question  to  her  '^hawe  yoa  any 
present  hope  of  recovery  ?  "  and  she  may  have  in- 
tended to  answer  that  question  in  form ;  but  on  the 
other  hand  she  may  have  desired  to  alter  or  qualify 
her  answer,  and  may  have  meant  to  say,  not  that 
she  had  absolutely  no  hope  of  recovery,  but  no 
hope  of  recovery  at  present.  If  we  had  only  to 
determine  between  these  two  constructions  we 
should  be  bound  to  give  our  decision  im  farorm 
vitfe  for  the  latter  construction,  but  the  case 
presents  a  mode  of  solution  which  calls  on  ns  to 
interpret  the  construction  in  favour  of  the  prisoner. 
After  the  deposition  had  been  read  over  to  her,  she 
was  asked  in  express  terms  to  correct  any  mistake 
that  the  clerk  might  have  made  in  it.  She  then 
said,  "  Put  no  hope  at  present."  Now  what  is  that 
but  saying  there  is  a  mistake,  and  she  de^red  the 
clerk  to  put  in  those  words?  If  so,  that  is  a 
qualification  of  the  words  "no  hope,"  and  the 
woman  was  not  in  that  hopeless  state  of  impending 
death  that  was  necessary  to  render  her  declanuos 
admissible  in  evidence.  The  declaration,  therefore, 
ought  not  to  have  been  received,  and  the  convictioD 
must  be  quashed. 

Btlbs,  J. — As  I  tried  the  case,  I  may  say  that  I 
entertained  from  the  first  a  vpry  strong  doabt 
whether  the  declaration  was  admissible  in  evidence; 
but  there  being  no  other  evidence  to  convict  the 
prisoner,  I  thought  it  my  duty  to  admit  it  sod 
reserve  the  point  We  should  guard  with  jetloiuy 
the  admissibility  of  such  declarations,  the  admis- 
sibility of  which  is  an  exception  to  the  ordinary 
rules  of  evidence ;  for  they  may  be  made  withoot 
the  sanction  of  an  oath,  and  when  the  |«rty  is  in 
no  fear  or  danger  of  the  penalties  of  perjury,  and 
when  the  persons  making  them  are  very  liaUe  ft) 
the  influences  of  misrepresentation  or  error.  The 
result  of  the  authorities  seems  to  be  that  the  dying 
person  must  be  under  the  impression  that  his  or  her 
death  is  almost  immediately  impending.  Now,ia 
the  present  case  the  correction  of  the  deoetaed 
amounts  to  this,  "  That's  not  what  I  said  or  wbal  I 
meant :  not  that  I  had  no  hope^  Imt  no  hops  at 
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admitted  in  evidence,  and  the  conviction  must  be 
quashed. 

Lush,  J.,  Clbasby,  B.,  and  Brett,  J.  concurred. 

Conviction  quashed, 

Reo  v.  JoiiN  Tatlor. 
Rbo  V,  Canwbll  and  Dunn. 

Jfisdemeanor  —  Maliciousfy  wounaing  —  Inflicting 
grievons  bodily  harm — Common  asaauU. 

Upon  an  indictment  under  24  ^  25  Vict.  c.  100,  «.  20, 
for  unlawfully  and  maliciously  wounding  or  inflicting 
fft  ievous  bodily  harm,  a  rermct  for  a  common  assault 
may  be  returned. 

Case  reserved  for  the  opinion  of  this  court. 

The  prisoner,  John  Taylor,  was  indicted  at  the 

faster  General  Quarter  Sessions  1809  of  the  North 

Riding  of  Torkibire,  for  a  misdemeanor,  upon  an 

indictment  of  which  the  following  is  a  co^>y  : 

North  Ridinfir  of  Yorkshire,  to  wit.— The  iurorg  for  our 
IiodT  the  Queen,  upon  their  oath  present  that  John  Taylor, 
on  the  3rd  Jan.  1869,  unlawfuUy  and  maliciously  did  wound 
one  Thoma«  Meek.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  on  the  oay  and  year 
aforesaid  the  said  John  Taylor  did  unlawfully  and  mali- 
oioualj  inflict  gi^vous  bodily  harm  upon  the  Mid  Thomas 


Upon  this  indictment  the  jury  returned  a  verdict 
of  **  Guilty  of  an  assault" 

The  counsel  for  the  prisoner  contended  that  the 
prisoner  could  not  be  convicted  of  a  common  assault 
CO  that  indictment,  and  therefore  that  the  verdict 
amounted  to  an  acquittal. 

The  court  thereupon  postponed  judgment,  and 
reserved  the  question  of  law  for  the  consideration 
of  the  Justices  of  either  Bench  and  Barons  of  the 
Exchequer,  viz.. 

Whether  this  conviction  can  be  sustained  ? 

In  the  mean  time  the  prisoner  was  admitted  to 
bail  to  appear  at  the  next  Court  of  Quarter  Sessions 
of  the  North  Riding  of  Yorkshire  to  receive  judg- 
ment if  called  upon. 

John  R.  W.  Hildtard,  Chairman. 

Shepherd  for  the  prosecution :  This  is  an  indict- 
ment for  misdemeanor  upon  the  24  &  25  Vict,  c  100, 
8.  20,  which  enacts  "  that  whosoever  shall  unlaw- 
fully and  maliciously  wound  or  inflict  any  grievous 
bodily  harm  upon  any  other  person  either  with  or 
without  any  weapon  or  instrument,  shall  be  guilty 
of  a  misdemeanor  ;'*  and  the  question  is  whether  a 
Terdict  of  guilty  of  a  common  assault  can  be 
received  upon  such  an  indictment.  In  the  case  of 
Beg.  V.  OUver,  Bell  C.  C.  287 ;  8  Cox  C.  C.  384,  it 
was  held  that  upon  an  indictment  for  assaulting, 
beating,  wounding,  and  occasioning  actual  bodily 
harm  against  the  statute  the  prisoner  might  be  con- 
victed of  a  common  assault.  Although  the  indict- 
ment in  the  present  case  does  not  contain  the  word 
**  assault,"  yet  the  charges  of  wounding  and  inflict- 
ing grievous  bodily  harm  necessarily  include  an 
assault.  And  in  Reg  v.  Yeadon,  L.  &  C.  81  ;  9  Cox 
C.  C.  91,  upon  an  indictment  containing  counts  for 
inflicting  grievous  bodily  harm  and  unlawfully  and 
maliciously  cutting  and  stabbing  and  unlawfully 
occasioning  actual  bodily  harm,  it  was  held  that  a 
▼erdict  of  guilty  of  a  common  assault  might  have 
been  returned.  In  Reg.  v.  Ingram,  1  Sulk.  384,  it 
was  held  that  there  could  not  be  a  battery  and 
wounding  without  an  assault,  although  there  might 
be  an  assault  without  the  former.  See  also  1  Hawk. 
P.  C.  bk.  1,  c.  62,  s.  1.  The  entry  on  the  record  on 
an  indictment  like  the  present  would  be,  **  guilty  of 
a  oommon  assault." 

No  ooansel  ai^»eared  for  the  prisoner. 


Kbllt,  C.B.~  We  are  all  of  opinion  that  this  con- 
viction should  be  affirmed.  Although  the  word 
*'  assault"  does  not  occur  in  either  count  of  the  in- 
dictment, yet  both  counts  necessarily  include  an 
assault,  and  both  are  counts  for  misdemeanor,  and 
the  prisoner  having  been  found  guilty  of  a  com- 
mon assault,  we  are  of  opinion  that  the  conviction 
should  be  affirmed.  In  Reg.  v.  Yeadon,  upon  an  in- 
dictment for  inflicting  grievous  bodily  harm, 
maliciously  cutting,  stabbing,  and  wounding,  and 
occasioning  actual  bodily  harm,  it  was  held  that  a 
veidict  of  guilty  of  a  common  assault  might  be 
returned.  In  the  course  of  the  argument  in  that 
case,  Martin,  B.,  said  **  that  the  chairman  in  effect 
told  the  jury  that  they  had  no  power  to  find  the 
man  guilty  of  a  common  assault  upon  the  indict- 
ment. He  ought  to  have  taken  the  verdict."  And 
Wightman,  J.,  said,  "  It  was  substantially  a  mis- 
demeanor. The  chairman  ought  to  have  taken  the 
verdict  of  guilty  of  a  common  assault,  which  was 
not  tantamount  to  an  acquittal,*'  or,  in  other  words, 
that  the  prisoner  might  have  been  found  guilty  of  a 
common  assault.  The  conviction  will  be  therefore 
affirmed. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed, 

Reg  v.  Canwell  and  Dunn. 

Case  reserved  for  the  opinion  of  this  court. 

The  prisoners  William  Canwell  and  William  Dunn 
were  indicted  at  the  Easter  Greneral  Quarter  Sessions 
1869  of  the  North  Riding  of  Yorkshire  for  a  mis- 
demeanor, upon  an  indictment,  of  which  the  follow- 
ing is  a  copy : 

North  Biding  of  Torkshire.  to  wit— The  jarora  for  oar 
lady  the  Queen  upon  their  oath  present,  that  William  Can- 
well  and  William  Dunn,  on  the  2nd  Feb.  1860,  unlawfully 
and  maJidouBly  did  inflict  grievoua  bodily  harm  upon  one 
Henry  Broomfield. 

Upon  this  indictment  the  jury  returned  a  Terdict 
of  "  Guiltv  of  a  common  assault.*' 

The  counsel  for  the  prisoner  contended  that  the 
prisoner  could  not  be  convicted  of  a  common  assault 
on  that  indictment,  and  therefore  that  the  verdict 
amounted  to  an  acquittal. 

The  court  thereupon  postponed  judgment,  and 
reserved  the  question  of  law  for  the  consideration 
of  the  Justices  of  either  Bench  and  Barons  of  the 
Exchequer,  -viz.,  whether  this  conviction  can  be 
sustained  ? 

In  the  mean  time  the  prisoners  were  admitted  to 
bail  to  appear  at  the  next  Court  of  Quarter  Sessions 
of  the  North  Riding  of  Yorkshire  to  receive  judg- 
ment if  called  upon. 

John  R.  W.  Hildtabd,  Chairman. 

A.  Simpson  for  the  prosecution. 

No  counsel  appeared  for  the  prisoners. 

By  the  Court. — The  judgment  will  follow  the 
decision  in  Reg.  v.  Taylor. 

Conviction  affirmed. 


Reo.  v.  J.  A.  Alsop. 

Perjury —  Materiality. 

On  the  trial  of  A.^  for  perjury,  in  an  affidavit  made  by 
him,  and  used  on  the  taxation  of  costs,  the  signature  to 
the  affidavit  was  proved  to  be  in  A.*s  handwritina, 
but  there  was  no  evidence  that  A.  was  the  person  wno 
swore  to  the  truth  of  the  affidavit.  The  d^endani 
was  tlien  called  as  a  witness,  and  swore  that  the  affi- 
davit was  used  before  the  taxing-master  when  A. 
UKU  present,  and  Mo/  it  was  then  publicly  said  that  it 
WM  A's  affidavit.  The  defendant  was  then  indicud. 
for  penwry  oommittfid  w.  A**  trvjDLk  asA  W*^  '**^*^;\ 
Tient  ollssied  thaiii  v)aa  aiAaUstvii  qjiwxvw.  w.  «*«^ 
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trial  whether  A.  was  soprtsent  before  the  taxiny-vuister^ 
and  whether  the  affidavit  was  then  used  in  A.*s 
presence^  and  whether  it  was  tlien  stated  puhiich/  that 
the  affidavit  was  AJ's, 

The  defendant  havii.g  been  found  guilty^  it  was 

Held,  on  a  case  reserved^  that  the  above  questions  were 
material  ones  on  the  trial  of  A, 

Case  reserved  for  the  opinion  of  this  court  by  the 
Recorder  of  London. 

The  defendant  was  at  the  February  Session  18G9 
of  the  Central  Criminal  Court,  convicted  before  me 
of  wilful  and  corrupt  perjury  committed  by  him  in 
the  evidence  which  he  gave  before  me  at  the  pre- 
ceding session  of  this  court  upon  the  trial  of  one 
James  Coutts  for  perjury. 

Coutts  was  indicted  for  perjury  committed  in  an 
affidavit  made  by  him  in  a  cause  of  Kelsey  v.  Coutts, 
and  which  affidavit  had  been  afterwards  made  use 
of  before  the  Master  upon  the  taxation  of  the  costs 
in  the  said  action. 

Proof  was  given  that  the  signature  to  the  affidavit 
was  in  the  handwriting  of  Coutts,  but  no  other 
proof  was  given  that  he  was  the  person  who  had 
made  the  affidavit,  the  commissioner  who  adminis- 
tered the  oath  being  unable  to  identify  him. 

The  case  of  Heg.  v.  Morris,  Leach  C.  C.  50,  was 
referred  to. 

The  present  defendant,  John  Alfred  Alsop,  was 
then  called,  and  swore  that  the  affidavit  in  question 
was  used  before  the  taxing  master  upon  the  ad- 
journed taxation,  and  that  tiie  defendant  Coutts  was 
then  present,  and  that  it  was  publicly  mentioned, 
so  that  everybody  present  must  have  heard  it,  that 
the  affidavit  was  the  affidavit  of  James  Coutts. 

The  indictment  against  the  present  defendant 
Alsop  alleged  that  it  was  a  material  question  upon 
the  trial  of  the  said  James  Coutts,  whether  the 
said  James  Coutts  was  present  on  the  14th  Nov. 
before  the  master  on  the  taxation  of  the  said  costs  ; 
and  whether  or  not  on  the  said  14th  Nov.  the  said 
affidavit  was  used  and  read  in  the  presence  of  Coutts ; 
and  whether  or  not  on  the  occasion  of  the  taxa- 
tion of  the  said  costs,  it  was  stated  publicly  in  the 
presence  and  hearing  of  Coutts  that  the  affidavit 
was  his. 

Upon  the  trial  it  was  dbjected  that  the  above- 
mentioned  matters  were  not  material  questions  for 
inquiry  upon  the  trial  of  Coutts  as  the  particulars 
sworn  to  related  to  matters  occurring  subsequently 
to  the  making  of  the  affidavit,  and  were  tendered 
merely  as  collateral  proof  that  the  affidavit  had 
been  made  by  Coutts,  and  that  the  only  matter 
material  for  inquiry  was  the  truth  or  falsehood  of 
the  statement  contained  in  that  affidavit. 

The  opinion  of  the  court  for  the  consideration  of 
Crown  Cases  Reserved  is  requested  whether  the 
above-mentioned  matters  were  material  to  the  issue 
involved  in  the  trial  of  Coutts,  and  whether  the  con- 
viction should  stand  or  be  reversed. 

The  defendant  was  admitted  to  bail  with  sureties 
for  his  appearance  at  the  session  next  after  the 
judgment  of  the  court  is  pronounced  upon  these 
points. 

Russell  Gdrney,  Recorder  of  London. 


and  although  it  was  objected  that  there  was  no  proof 
of  the  identity  of  the  defendant  an  the  person  who 
swore  the  answer,  it  was  held  that  this  was  un- 
necessary. [Brett,  J.— The  jury  might  have  dis- 
believed the  evidence  as  to  the  defendant's  signa- 
ture.] Li  this  case  there  was  no  doubt  as  to  the 
signature.  [Lusu,  J.— If  the  master  had  been  called 
to  identify  the  person  who  swore  the  affidavit,  yon 
would  say  that  his  evidence  was  immaterial, 
although  it  is  corroborative  of  the  fact  that  the 
signature  is  the  defendant's.  Ksllt,  C.  B.— Your 
argument  must  go  to  tht^  length  of  contending  that, 
all  such  corroborative  evidence  is  immaterial.]  It 
was  surely  unnecessary  to  prove  that  the  affidavit 
was  used  before  the  taxing  master. 

Waddg,  for  the  prosecution,  was  not  called  upon 
to  argue. 


By  the  Court — 


Convictiom  confirmed. 


Poland  for  the  prisoner. — In  this  case  there  was 
evidence  that  some  person  had  sworn  the  affidavit 
and  the  signature  of  the  affidavit  being  in  Coutts's 
handwriting,  it  was  unnecessary  to  go  further  and 
prove  the  identity  of  Coutts  as  the  person  who  swore 
to  the  truth  of  the  affidavit.  This  is  like  the  case 
of  Beg.  V.  Morris,  1  Leach  C.  C.  50;  2  Burr.  1189, 
where  the  defendant  was  indicted  for  perjury  in  an 
•Jiswer  in  Chancery,  and  it  was  proved  that  the 
mgDBtnre  to  the  answer  was  in  the  defendant's 
bMndwritingf  and  also  the  signatuTe  oi  lYve  mokaUiX  \ -^ois^x;^  ^x 
hefare  whom  the  afUdayit  was  sworn  ^aa  a\so^toN«dL,\  ^«c«ft^ . 


Reo.  v.  Eliza  Lumlbt. 

Bigamy — Onus  of  proof  of  first  husbtmd  or  wife  beiag 
aiive  at  the  time  of  the  second  marriage. 

On  a  prosecution  for  bigamy,  it  is  incumbent  on  At 
prosecutor  to  prove  that  the  husband  or  wife,  as  tkt 
case  may  be,  was  aHve  at  the  date  of  the  seamd 
marriage. 

2%e  existence  of  the  party  at  an  antecedent  period  may 
or  may  not  afford  a  reasonable  inference  that  he  at 
she  was  alive  at  the  date  of  the  second  marriage  ;  bet 
it  is  purely  a  question  oj  fact  for  the  jury. 

Case  reserved  fur  the  opinion  of  this  Court  by 
Lush,  J. : — 

The  prisoner  was  tried  before  me  at  the  last 
sittings  of  the  Central  Criminal  Court,  and  coo- 
victed  of  bigamy. 

The  first  marriage  was  alleged  to  have  taken 
place  at  St.  Heliers,  in  the  island  of  Jersey,  in  the 
year  183G.  The  question  upon  this  part  of  the  case 
is  whether  the  evidence  offered  was  admissible  and 
sufficient  to  prove  that  marriage. 

Mr.  Le  Breton,  an  English  barrister,  was  the 
witness  called  to  prove  the  law  of  Jersey. 

He  stated  that  he  was  a  native  of  Jersey,  and 
familiar  with  the  law  of  the  island,  but  that  be  vat 
not  an  advocate,  and  had  never  practised  there. 

That  before  and  up  to  1842  a  register  book  of 
marriages  was  required  by  the  law  to  be  kept,  and 
that  a  marriage  solemnised  by  a  clergyman  there, 
and  reirorded  by  him  in  the  register  was  valid 
without  the  signature  of  the  parties  in  the  book. 

That  in  1836  the  Rev.  Hue  Corbett  was  the 
rector  of  St.  Heliers,  and  that  he  died  in  1838. 

In  his  cross-examination  he  stated  that  he  bad  a 
special  reason  for  knowing  the  law  of  Jersey,  having 
been  for  many  years  agent  in  this  country  for  tlM 
States  and  their  Crown  Officer  in  the  Privy  Council 
That  cases  relating  to  marriages  had  come  before 
him. 

He  added  that  a  male  of  fourteen  and  a  female  of 
twelve  might  in  1836  have  contracted  marriage  per 
verba  de  presenti,  according  to  the  general  lav  of 
Europe,  which  prevailed  in  Jersey  ;  that  a  girl  of 
twelve  might  have  married  without  the  consent  of 
her  parents  if  banns  had  been  pat  up  and  called  on 
three  successive  Sundays,  and  no  opposition  offeied, 
and  if  it  were  solemnised  by  a  cSergyoian  of  Uie 
Church  of  England.  That  he  was  not  awan  of 
any  instance  in  which  such  a  marriage  had  beea 
held  valid  or  contested,  the  case  had  not  aritea 
That  such  a  marriage  without  cooaeot  was  valid 
«A\dft   in    the    Court    of    the  Dm  of 
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^  He  further  stated  that  it  was  the  iavariable  prac- 
tice in  Jersey  for  clergymen  to  keep  a  register  of 
marriages  and  baptisms  ;  that  it  was  kept  ijenerally 
at  the  clergyman's  house,  but  occasionally  in 
the  parish  chest,  but  then  it  was  in  the  custody 
of  the  rector;  that  such  books,  upon  the  death 
of  the  rector,  passed  to  and  were  kept  by  his 
successor. 

It  was  objected  that  Mr.  Le  Breton  was  not  a 
competent  witness  to  speak  to  the  law  of  Jersey  on 
the  subject. 

The  prosecutor  then  produced  an  examined  copy 
of  an  entry  in  the  register  of  marriages  in  the  pos- 
session of  the  present  rector  of  St.  Heliers,  which 
certified  that  a  marriage  was  solemnised  by  the  liev. 
Hue  Corbett,  at  St.  Helierj,  on  the  day  of 
1836,  between  the  prisoner  and  one  Victor. 

Neither  of  the  parties  appeared  to  have  signed 
the  register,  nor  any  person  as  a  witness  to  the 
marriage. 

No  attempt  has  been  made  to  obtain  the  original 
register. 

It  was  objected,  first,  that  the  register  would  not 
itself  have  been  receivable ;  and,  secondly,  that  the 
copy  was  not  admissible  either  at  common  law  or 
by  virtue  of  any  statute. 

These  questions  I  reserved. 

The  prisoner  lived  with  Victor  in  England  until 
the  middle  of  the  year  1843,  when  they  separated, 
and  she  was  taken  by  her  parents  back  to  Jersey, 
"where  she  resumed  her  maiden  name. 

On  the  9th  July  1847  she,  describing  herself  as  a 
spinster,  married  Capt.  Lumley,  with  whom  she 
lived  till  March  1864. 

About  that  time  he  loft  her  to  cohabit  with  another 
woman,  and  afterwards,  having  heard  of  the  previous 
marriage,  instituted  the  present  prosecution. 

It  must  be  taken  as  a  fact  that  nothing  was  heard 
of  Victor  from  the  time  tne  prisoner  left  him  in 
1843.  No  evidence  was  given  of  the  age  of  Victor, 
nor  any  of  the  age  of  the  prisoner,  except  that  a 
witness,  who  stated  that  she  was  48  years  old, 
said  that  she  (prisoner)  was  her  senior. 

I  directed  the  jury  that  there  being  no  circum- 
stances leading  to  the  impression  that  he  had  died, 
Victor  must  be  presumed  to  have  been  living  at  the 
date  of  the  second  marriage. 

Whether  that  direction  was  right  or  not,  is  the 
other  question  I  reserved  for  the  opinion  of  the 
Court. 

If  the  evidence  of  the  first  marriage  was  not 
admissible  or  not  sufficient,  or  if  my  direction,  as 
above  stated,  was  wrong,  the  conviction  is  to  be  set 
aside. 

I  admitted  the  prisoner  to  bail  till  the  next 
sessions. 

RoBT.  Lush. 

JJ.  D.  Keane,  Q.  C.  (Ballantine,  Serjt.,  and  Coltins 
with  him)  for  the  prisoner.  The  conviction  ought 
to  be  quashed,  for  the  learned  judge  misdirected  the 
jury  in  telling  them  that  Victor  must  be  presumed 
to  have  been  living  at  the  date  of  the  second  mar- 
riage. In  this  case  two  presumptions  arose :  one  of 
thv  continuance  of  the  life  of  the  first  husband,  and 
the  other  of  the  presumption  of  the  innocence  of 
the  accused ;  and  those  being  confiicting  presump- 
tions, the  presumption  of  the  innocence  of  the 
accused  outweighs  the  other,  and  ought  to  have 
been  acted  upon.  That  is  the  tendency  of  the 
authorities  in  the  text-books.  In  Best  on  Evidence 
edit.  1855,  par.  323,  it  is  said,  *'  The  presumption  of 
innocence  is  favoured  in  law.  This  is  a  well-known 
rule,  and  runs  through  the  whole  criminal  law  ;  but 
it  likewise  holds  in  civil  proceedings."  In  Rex  v. 
Xhe  InhabitanU  of  Twyning^  2  B.  &  A  386,  one  of 
the  leading  authorities  on  the  subject  of  onflicting 
presumptions,  it  appeared  that  about  seven  years 


before  that  time  a  pauper,  the  wife  of  one  Richard 
Winter,  who  enlisted  as  a  soldier  and  went  abroad 
on  foreign  service,  and  was  never  afterwards  heard 
of.  had  married  one  Francis  Burns  in  a  little  more 
than  twelve  months  after  his  departure  On  this 
evidence  the  Court  of  Queen's  Bench,  consisting  of 
Bayley  and  Best,  JJ.,  held  that  the  issue  of  the 
second  marriage  ought  to  be  presumed  legitimate. 
And  the  former  judge  observed,  *  This  is  a  case  of 
conflicting  presumptions,  and  the  question  is  which 
is  to  prevail.  The  law  presumes  the  continuation 
of  life ;  but  it  also  presumes  against  the  commission 
of  crimes  until  the  contrary  be  proved.  The  facts  of 
this  case  are  that  there  is  a  marriage  of  the  pauper 
with  Francis  Burns,  which  is  prima  facie  valid, 
but  the  year  before  that  took  place  she  was  the  wife 
of  Richard  Winter,  and  if  he  was  alive  at  the  time 
of  the  second  marriage  it  was  illegal,  and  she  was 
guilty  of  bigamy.  But  are  we  to  presume  that 
Winter  was  then  alive?  If  the  pauper  had  been 
indicted  for  bigamy,  it  would  clearly  not  be  suffi- 
cient. In  that  case  Winter  must  have  been  proved 
to  have  been  alive  at  the  time  of  the  second  mar- 
riage. It  is  contended  that  his  death  ought  to  have 
been  proved  ;  but  the  answer  is,  that  the  presump- 
tion of  law  is,  that  he  was  not  alive,  when  the 
consequence  of  his  being  so  is  that  another  person 
has  committed  a  criminal  act.  I  think,  therefore,  that 
the  sessions  decided  rightly  in  holding  the  second 
marriage  to  have  been  valid,  unless  proof  had  been 
given  that  the  first  husband  was  alive  at  the  time.' 
This  language  goes  much  farther  than  was  neces- 
sary for  the  decision  of  the  actual  case  before  the 
court,  and  certainly  cannot  be  supported  to  its  full 
extent,  as  appears  from  the  subsequent  case  of  Rex 
V.  The  Inhabitants  of  Harhome,  2  A.  &  E.  540.  There, 
in  order  to  support  an  order  for  the  removal  of  a 
female  pauper  of  the  name  of  Ann  Smith,  it  was 
proved  that  she  had  been  married  to  one  Henry 
Smith  on  the  11th  April  1831,  who  had  since 
deserted  her ;  in  answer  to  which  it  was  shown  that 
he  had  been  previously  married  in  Oct.  1821  to 
another  female  with  whom  he  lived  until  1825, 
when  he  left  her;  that  several  letters  had  since 
l)een  received  from  her  from  Van  Dieman*s  Land, 
one  of  which  was  produced,  bearing  date  twenty 
five  days  previous  to  the  second  marriage.  The 
sessions  on  this  evidence  presumed  the  first  wife  to 
be  living  at  the  time  of  the  second  marriage,  and 
quashed  the  order.  On  the  case  coming  on  for 
argument  before  the  Court  of  Queen's  Bench,  several 
cases  were  cited,  and  Rex  v.  Twyning  was  relied  on 
as  an  authority  to  show  that  the  party  asserting 
the  life  of  the  first  wife,  and  thereby  the  criminality 
of  the  husband,  was  bound  to  show  the  continuance 
of  the  life  up  to  the  very  moment  of  the  second 
marriage ;  and  that  the  court  was  precluded  from 
inferring  the  life's  continuance  until  the  marriage 
by  the  strict  rule  of  legal  presumption  laid  down  in 
that  case.  The  court,  however,  consisting  of  Lord 
Denman,  C.  J.,  Littledale  and  Williams,  JJ.,  held 
that  the  conclusion  drawn  by  the  sessions  from  the 
evidence  was  proper.  Lord  Denman,  in  the  course 
of  his  judgment,  expresses  himself  as  follows :  "  The 
only  circumstance  raising  any  doubt  in  ray  mind  is 
the  doctrine  laid  down  by  Bayley,  J.,  in  Rex  v. 
Twyning.  But  in  that  case,  the  sessions  found  that 
the  plaintiff  was  dead,  and  this  court  merely  decided 
that  the  case  raised  no  presumption  upon  which  the 
finding  of  the  sessions  could  be  disturbed.  The 
t  wo  learned  judges,  Bayley,  J.,  and  Best,  J.,  certainly 
appear  to  have  decided  the  case  upon  more  general 
grounds.  The  principle,  however,  upon  which  they 
seem  to  have  proceeded  was  not  necessary  to  that 
decision.  I  must  take  this  opportuiyty  of  saying 
that  nothing  can  be  more  absurd  than  the  notion 
that  there  is  to  be  any  rigid  ^re%\im^^Vaxi  ^^  \^^  ^'^'^ 
such  q>iest.\oiv%  ^  IwjX^  ^\>i5aa\iX  x^««»Rfc  ^•^  'w:tf»s«v- 
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panying  circumstances,  such,  for  instance,  as  the 
age  or  health  of  the  party.  There  can  be  no  such 
strict  presumption  of  law.  ...  I  am  aware  that 
Bay  ley,  J.,  founds  his  decision  on  the  ground  of  con- 
trary presumptions;  but  I  think  the  only  questions 
in  such  cases  are,  what  evidence  is  admissible  ?  and 
what  inference  may  fairly  be  drawn  from  it  ?  It 
may  be  said,  suppose  a  party  were  shown  to  be 
alive  within  a  few  hours  of  the  second  marriage,  is 
there  no  presumption  then?  The  presumption  of 
innocence  cannot  shut  out  such  a  presumption  as 
that  supposed.  I  think  no  one,  under  such  circum- 
stances, could  presume  that  the  party  was  not  alive 
at  the  time  of  the  second  marriage.*  Judgments  to 
a  similar  effect  were  given  by  the  other  members  of 
the  court.  There  is  no  conflict,  however,  between 
the  decisions  of  jRcz  v.  Twyning^  and  Rex  v.  llarbome; 
nor  does  the  principle  involved  in  either  of  them 
present  any  real  difficulty.  The  presumption  of 
innocence  is  a  prcBsumptio  jurisy  and,  as  such,  good 
until  disproved.  Rex.  v.  Twyninq  decides  that  the 
presumption  of  fact  of  the  continuance  of  life 
derived  from  the  first  husband's  having  been  shown 
to  be  alive  about  a  year  previous  to  the  second  mar- 
riage, ought  not  to  outweigh  the  former  presump- 
tion in  the  estimation  of  the  sessions  or  the  jury ; 
while  Rex  v.  Harbome  decides  that  if  the  period  be 
reduced  from  twelve  months  to  twenty-five  days 
it  would  be  otherwise,  and  that  the  sessions 
or  a  jury  might,  in  their  discretion,  presume 
the  first  husband  to  be  still  living.  This  view 
of  those  cases  is  confirmed  by  the  judgment  of 
the  House  of  Lords,  in  Lapsley  v.  Grierson,  1  Ho. 
Lords  Cas.  498."  The  marginal  note  of  Lapsky 
y.  Grierson  is  **  There  is  no  absolute  presumption 
of  law  as  to  the  continuance  of  life,  nor  any 
absolute  presumption  against  a  party  doing  an  act, 
because  the  doing  of  it  would  make  him  guilty  of 
an  offence  against  the  law.  In  every  instance  the 
circumstances  of  the  case  must  be  considered.**  Lord 
Campbell,  in  his  judgment,  said :  "  We  have  been 
much  pressed  with  the  case  of  Rex  v.  Twyning ;  but 
what  is  there  said  by  Bayley,  J.  has  been  much  mis- 
understood. He  who  was  one  of  the  most  learned, 
accurate,  and  conscientious  of  judges  never  laid 
down  what  in  this  argument  has  been  attributed  to 
him.  All  that  he  said  was  that  there  were  pre- 
sumptions of  law  on  both  sides,  and  that  as  the 
quarter  sessions  had  come  to  a  conclusion  on  the 
facts,  the  Court  of  King's  Bench  would  not  say 
that  in  fact  they  had  come  to  a  wrong  conclusion. 
In  the  subsequent  case  of  Rex  v.  Harbome^  Lord 
Denman  intimated  a  strong  opinion  that  the  onus  of 

5 roof  lay  on  the  party  setting  up  the  marriage.**  In 
^ff)ean  v.  Doe  d.  Kniyht^  2  8m.  L.  Cas.  476 ;  2 
M.  &  W.  912,  it  was  held  that  when  a  person  goes 
abroad,  and  is  not  heard  of  for  seven  years,  the  law 
presumes  the  fact  that  such  person  is  dead,  but  not 
that  he  died  at  the  beginning  or  the  end  of  any  par- 
ticular period  during  those  seven  years ;  that  if  it 
be  important  to  anyone  to  establish  the  precise  time 
of  such  person's  death  he  must  do  so  by  evidence  of 
some  sort  to  be  laid  before  the  jury  for  that  pur- 
pose beyond  the  mere  lapse  of  seven  years  since 
such  person  was  last  heard  of.  In  Rcy.  v.  Curyenweriy 
10  Cox  C.  C.  162,  it  was  held  that  the  burthen 
was  on  the  prosecution  of  proving  that  the 
prisoner  knew  that  his  first  wite  was  alive  at 
the  time  of  the  second  marriage,  they  having 
been  living  apart  for  seven  years  preceding  the 
second  marriage,  and  the  court  followed  the  deci- 
sion of  Wightman,  J.,  who  ruled  on  a  trial  for 
bigamy,  Reg,  v.  Heaton,  3  Fos.  and  Fin.  819,  that 
the  burthen  of  proving  that  the  prisoner  knew  of  his 
first  wife  being  alive  within  seven  years  of  the 
aecond  mArriage  was  upon  the  prosecution. 


on  to  argue  for  the  prosecution,  (a)  The  conviction 
was  right.  There  were  no  circunastancea  proved  at 
the  trial  that  would  lead  to  the  impression  thit 
Victor  was  dead  at  the  time  of  the  second  marria^ie. 
[Lush,  J. — There  was  no  evidence  that  he  hid 
gone  away  in  a  consumption,  or  of  anything  of  that 
kind.]  He  was  proved  to  be  alive  in  1844,  and  the 
continuance  of  life  is  to  be  presumed.  That  pre- 
sumption is  modified  by  the  proviso  in  24  &  25 
Vict.  c.  100,  s.  67,  that  nothing  in  that  section 
shall  extend  to  any  person  marrying  a  second  time 
whose  husband  or  wife  shall  have  been  continuallj 
absent  from  such  person  for  the  space  of  seven 
years  then  last  past,  and  shall  not  have  been  known 
by  such  person  to  be  living  within  that  time. 
[Kelly,  C.  B.— Is  there  any  authority  that  where  t 
first  husband  has  been  proved  to  be  alive  four 
years  before  the  wife*s  second  marriage,  a  presump- 
tion arises  that  he  continued  alive  at  the  time  of 
the  second  marriage  ?]  No.  But  the  cases  speik 
of  the  presumption  of  the  continuance  of  life  up  to 
seven  years  from  the  time  when  last  shown  to  be 
alive.  The  jury  must  be  taken  by  their  verdict 
to  have  found  that  the  husband  was  alive  at  the 
second  marriage.  [Kellt,  C.  B. — As  I  understand, 
the  point  was  not  left  to  the  jury  at  alL  Lcsh,  J. 
— No ;  I  virtually  withdrew  it  from  them.] 

CVr.  ode.  tmlL 

Lush,  J. — We  are  of  opinion  that  the  direction  to 
the  jury  in  this  case,  viz.,  that  there  being  no  cir- 
cumstances leading  to  any  reasonable  inference  that 
he  had  died,  Victor  must  be  presumed  to  have  ben 
living  at  the  date  of  the  second  marriage  was  erro- 
neous.   In  an  indictment  for  bigamy  it  is  incumbent 
on  the  prosecution  to  prove  to  the  satisfaction  of  the 
jury  that  the  husband  or  wife,  as  the  case  may  be, 
was  alive  at  the  date  of  the  second  nuuriage.    That 
is  purely  a  question  of  fact.    The  existence  of  the 
party  at  an  antecedent  period  may  or  may  not 
afford  a  reasonable  inference  that  he  was  living  at 
the  subsequent  date.      If,  for  example,   it   were 
proved  that  he  was  in  good  health  on  the  day  pre- 
ceding the  second  marriage,  the  inference  would  be 
strong — almost  irresistible — that  he  was  living  on 
the  latter  day ;  and  the  jury  would  in  all  probabiUtj 
find  that  he  was  so.    If,  on  the  other  hand,  it  were 
proved  that  he  was  then  in  a  dying  condition,  atid 
nothing  further  was  proved,  they  would  probably 
decline  to  draw  that  inference.    Now,  the  question 
is  entirely  for  the  jury.    The  law  makes  no  presump- 
tion either  way.    The  cases  cited.  Rex  t.  Twjnutgj 
Rex   V.    Horbome^  and   Doe   d,  Nq!>tan   r.  Aai^ 
appear  to  us  to  establish  this  proposition.    Where 
the  only  evidence  is  that  the  party  was  living  at  s 
period  more  than  seven  years  prior  to  the  second 
marriage  there  is  no  question  for  the  jury.    The 
proviso  in  the  Act  (24  &  25  Vict.  c.  100,  s.  57)  then 
comes  into  operation  and  exonerates  the  prisoner 
from  criminal  culpability,  though  the  first  husband 
or  wife  be  proved  to  have  been  living  at  the  time 
when  the  second   marriage  was   contracted.    Hm 
Legislature  by  this  proviso  sanctions  a  presumpQflo 
that  a  person  who  has  not  been  heard  of  for  seven 
years  is  dead ;  but  the  proviso  afifords  no  ground  for 
the  converse  proposition,  viz.,  that  when  a  party  bii 
been  seen  or  heard  of  within  sevea  years  a  presume 
tion  arises  that  he  is  still  living.     That,  as  we  have 
said,  is  always  a  question  of  fact.     Being  of  oj^nioB 
upon    this    grround    that  the  conviction  must  be 
quashed,  it  becomes  unnecessary   to  consider  tin 
other  points  raised. 

Comvicti&m  qmuM 


(a)  Lush,  J.  stated  that  the  jury  mnai  be  tskas  to  !■*• 
found  their  ▼erdiot  in  obedimoe  to  bis  raliBg  at  tks  triiiL 


Crtjard,  Q.  C.  {BetUn  irithhim),  ^«a  x:hfia  qi^«^ 
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Rolls.]  Re  Latymbr*8  Charity.  [Rolls. 


RO-r-LS   nOTTRT  years,  thereby  to  keep  them  from  idle  and  vagrant 

j^Miaiao   ui/uxbx.  courses,  and  also  instruct   them   In   some  part  of 

Beported  by  Hkicbt  Peat.  Esq..  Barrlster-at-La^ .  Qq^j.j,  ^^^^  religion,  at  which  age  of  thirteen  years 

of  fvery  of  the  saicl  poor  boys,  or  of  their  dying,  or 

Jan.  19  aiMf  29,  1869.  departing  out  of   the  said  town  of  Edmonton,  his 

Be  Lattmer'8  Charity.  «ai<l  allowance  of  apparel  and  schooling  to  cease  as 

unto  so  many  of  them  as  should  attam  to  tne  sum 

Charity — Scheme— Trust  to  clothe  and  educate  ^*  poor  age,  die,  or  depart  out  of  the  said  town  as   afore- 

boys"— Mode  of  extension — Capitation  fees,  said. 

y     .    ..      .„       J        ,^.>.    J    ,     J  .X  .  1-   ,     ,  A  school-house  had  some  time  ago  been  built  for 

L^byh^wiU,  made  in  1624,  declared  that  his  trustees  ^^^  purposes  of   the  charity,  a  sum  of   500/.  New 

should  hold  certain  lands  upon  trust  out  of  the  income  ^j^^^  J^^  Cents  having  been  bequeathed  for  that 

thereof,  to  provide  clothing  of  a  specijied  description,  purpose  by  Mrs.  Ann  Wyatt,  by  her  will  made  on 

*^  for  eight  poor  boys  inhabiting  within  the  town  of  lua'Aigt  j'uly  1811 

Edmonton:'  and  '^  to  cause  them  to  be  put  to  some  j.^^  ^^„/^j   ^^^^^^^  ^^  ^j,e  charity  was  at  its 

petty  siJiool,  to  the  end  that  they  might  learn  to  read  f^j^ndation  GOL,  but  it  had  since  increased  greatly, 

'^'*9'^'  and  now  amounted  to  700/.    This  increased  income 

A  school-room  for  the  purposes  of  the  charity  had  been  was  devoted  to  the  gratuitous  education  and  clothing 

provided  by  a  subsequent  benefactress,  and  the  annual  of  a  large  number  of  boys,  and  the  charity  had,  tiU 

income  of  the  charity  having  increased  from  GO/,  to  recently,  been  managed  by  the  schoolmaster,  WHO 

700/.,  the  Charity  Commissioners  had  approved  of  a  had  failed  to  keep  the  accounts  in  a  proper  manner. 

schane  for  the  settlement  of  the  charity.  The  old  parish  of  Edmonton  was,  in  the  year  1851, 

^,         .    .     ,                      ^  .L       i                  .t  .  .L  divided  into  four  ecclesiastical  districts. 

The  principal  provisions  of  the  scheme  were,  that  the  rj,^^   Charity    Commissioners   for  England    and 

trustees  should  pay  ma-year  to  some  school  in  each  ^y^j      j^^^j^^     ^^^  applied  to,  made  an  order  on 

of  three  ecclesiastical  districts  which  had  been  taken  ^^^  y^^  ^  .    l^^g    establishing  a  scheme  for  the 

out  of  the  ancient  parish  of  Edmonton ;   that  there  administration  of  the  charity. 

should  be  an  upper  school  as  well  as  a  lower  one-the  j,^^  ^^^^^  ^^  ^j^^  gcheme  wUl  appear  from  the 

former  open  prejerentiaUy  to  sons  of  inhabitants  of  f^^YXoytms,  objections,  which  were  made  to  it  by  the 

Edmonton,  and  then  toothers,  the  latter  open  exclu-  petitioners,  viz.- 1., That  it  extends  the  benefit  of 

sively   to   the   sons  of  inhabitants  of   the  totvn  of  ^he  charity  to  all  classes  instead  of  confining  it  to 

Edmonton;    that  capitation  fees  might  U  charged;  providing  clothing  and  an  elementary  education  for 

that  three  buys  were  to  be  educated  gratuitously  in  the  ^^^  ^      ^^^^^  ^^^  ^^^^      ^ish  of  Edmonton,  according 

tqyf>er  schoot,  such  boys  to  be  selecte,    by  examination  l^  ^^^  expressed  wishes  of  the  testator. 

from  boys  in  the  lower  schr^l;  and  that  twenty-Jive  .,    ^j^^\  .^  ^^^^^^^  ^1,^^  clothing  shall  be  provided 

hoys  should  be  educated  gratuitously   in    the   lower  ^^^  ^.   ,  ^  .      ^  ^^^     ^^^j  ^1^^^.  ^^e  scholars  who  shaU 

school,  and  tight  boys  be  provided  with  clothing,  such  j^^giy^   ^1,^''  benefit   of    such   provision   are   to   be 

boys  to  be  selected  on  the  ground  oj  merit  or  poverty,  g^ji^^cted  not  on  account  of  their  poverty  only,  but 

at  the  option  of  the  trustees.  ^^^  ^j^^jj.  ^^^^j^^  ^^  ^^  account  of  their  poverty,  at 

On  a  petition  by  certain  inhabitants  of  the  parish  against  the  option  of  the  trustees.       ,            ,    ,                   , 

the  scheme:  3.  That    the   twenty-five   free   scholars  may   be 

selected  by  the  trustees  for  proficiency,  as  well  as  in 

Held,  that  the  primary  object  of  the  charitu  was  the  consideration  of  poverty. 

education  of  very  poor  boys,  and  that  the  scheme  would  4^  That  a  life  annuity  is  directed  to  be  paid  to 

carry  out  that  object  generally,  but  that  the  numUr  of  the  late  schoolmaster,  Charles  Henry  Adams. 

boys  to  be  clothed  might  be  extended  from  eight  to  5^  That  the  sum  of  70/.  is  directed  to  be  paid  to 

twenty,  as  the  inhabitants  of  the  parish  were  strongly  g^^  of  the  three  ecclesiastical  districts  of  St.  Paul's, 

in  favour  oJ  such  extension,  Winchmore-hill ;  Christchurch,  Southgate ;  and  St. 

CpUnUon  ju»  nppro.ed  oJ,  pronM  M.,   U   .er,  •'^'^^hK  ^iTor;  extends  the  benefit  of  the 
*'  charity  to  the  sons  of  persons  living  beyond  the 
This  was  a  petition  by  two  inhabitants  of  the  precincts  of  the  original  parish  of  Edmonton. 
|)arish  of  Edmonton,  against  an  order  of  the  Charity  7.  That  it  directs  that  the  school  shall  be  divided 
Coaimissioners,  establishing  a  scheme  for  the  settle-  into  two  branches,  and  that  capitation  fees  shall  be 
nient  of  a  charity  at  Edmonton,  called  Latymer's  received,  and  generally,  that  the  sclieme  of  the  said 
Charity.  commissioners  will  entirely  alter  the  character  of 
This  charity  was  estalilished   in  the  year  1624.  the  charity,  which  was  intended  for  the  benefit  of 
£dward  Latymer,  by  his  will,  dated  the  16th  March  the  poor  only. 
in  that  year,  after  reciting  that  by  a  certain  inden- 
ture of  bargain   and   sale,  he  had  bargained   and  Southgate,  Q.  C.  and  Edwyn  Ward,  for  the  peti- 
0old  to  certain  persons  a  messuage  in  the  town  of  tinners,*  enforced   the  above  objections,   and   sub- 
Edmonton,  and  certain  parcels  of  land  situate  at  niitted   tliat   the   funds  of   the  charity  should   be 
Hammersmith,  to  hold  the  same  to  them  and  their  applied  for  the  purposes  specified  by  the  founder ; 
heirs,  upon  such  trust,  hope  and  confidence  as  should  that  it  was  in  the  power  of  the  court  to  increase  the 
by  him  be  declared  by  his  will,  the  tesutor  thereby  number  of  the  recipients,  which  was  more  in  accord- 
declared   it   to  be  his  will   that   his  said  feoffees  ance  with  the  founder's  intention  than  the  proposed 
should,  within  six   months  after  his  death,  elect,  pjan  for  extending  its  objects.    They  cited 
nominate,  and  choose  eight   poor  boys  inhabiting  p,, -^  ^^^  ^   ^^    ^         .^  Hospital,  33  L.  T.  Rep. 
within  the  parish  of  Edmonton,  being  within  the  j^f.  27  Beav  107- 

age  of  twelve  years   and  above   the  age  of   seven  |^.  Askton's  Chanty,  33  L.  T.  Rop.  195  ;  27  Beav. 

years  apiece.    And   after   such   election   by   them  1X5; 

made,  lus  said  feofifees  should,  with  the  rents  and  Re  Manchester  Free  Qramma/r  School,  16  L.  T.  Rep. 

profits  of  the  said  lands,  get  and  provide  for  every  N.  S.  505 ;  L.  Rep.  2  Ch.  Ai>p.  497 ; 

of  the  said  boys  certain  articles  of  clothing  therein  Attomey-Oeneral  v.  Corporation  of  Rochester,  5  D. 

particularly   specified,   and  should  cause  the  said  M.  A.  G.  797. 
poor  boys  to  be  put  to  some  petty  school,  to  the  end 

tbftt  they  might  learn  to  read  EngUsh,  and  there  to  Jessel^  Q.  C.  and  Archibald  SmitK  ^\j\jaxft^  Nsv  ^>«\r 

he  kfl^  till  they  thoold  attain  the  age  of  thirteen  port  ol  t^Q  M^<wii<&. 
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Bolls.] 


/2e  Lattmbr's  Chabitt. 


[Bolls. 


Vaughan  Hawkins,  for  the  Attorney-General,  ap- 
proved of  the  scheme.    He  cited 

Attomey-Qeneral  v.  Mayor  of  Bristol,  2  J.  &  W. 
294. 

Eduryn  FTorrf  replied. 

Jan,  29.  —  Lord  Romillt.  —  This  is  a  petition 
presented  by  some  of  the  inhabitants  of  Edmonton 
— whether  it  should  be  called  the  town  or  parish 
of  Edmonton    is   somewhat   questionable— for  the 
purpose  of   reviewing  a  scheme  which   has   been 
approved  of  by  the  Charity  Commissioners,  for  the 
settlement  of  a  charity  called  Latymer's  Charity. 
It  was  very  fully  argued   before   me,   and  I  have 
considered    the    case   very   fully   since,   and   have 
looked  at   all    the   evidence  on   the  subject.    The 
evidence  is  not  very  voluminous,  and  there  is  no 
difficulty  or  doubt  about  it.    The  first  question  is, 
whether  or  not  it  is  the  primary  object  that  the 
charity  should  be  devoted  to  education.    I  am  of 
opinion  that  the  primary  object  of  the  charity  is 
education,  and  that  is  very  important  for  the  pur- 
pose of  considering  the  seven  objections  which  are 
raised  in  the  petition  which  has   been  presented 
against  the  scheme  approved  of   by  the  Charity 
(Ximmissioners.     [His  Lordship  stated  the  facts  of 
the  case,  and  continued :]    Now  it  is  quite  clear 
that  this  was  intended  for  very  poor  boys,  of  such 
an  age  that  they  could  not  earn  money  for  them- 
selves, who  were  likely  to  get* into  bad  company, 
and  who  were  to  be  put  in  a  school  to  learn  what  was 
the  elementary  education  at  that  time,  and  at  the 
same  time  to  be   clothed    for    that  purpose,  the 
clothing  being  merely  an  adjunct  to  the  education. 
I  think,  therefore,  that  the  commissioners  came  to 
a  right  conclusion  when  they  thought  that  educa- 
tion was  the  primary  object  of  this  charity.    That 
being  so,  it  is  necessary  to  take  into  consideration 
the  great  alteration  that  has  taken  place  in  educa- 
tion since  that  period.    That  was  nearly  two  cen- 
turies and  a  half  ago,  and  the  education  that  was 
fitting  for  boys   of  that  period  would  be  a  little 
extended  now,  and  such  an  extension  would  be  very 
useful,  and  fully  within  the  scope  of  the  charity. 
By  reason  of  the  liberality  of  subsequent  donors,  a 
school-house  has   been  built,  and  a  school  has  in 
point  of   fact    been   formed,   though    the   original 
testator  only  supi>osed   that  they  would  be  put  to 
school.     With  that  preliminary  observation,  I  see 
very  little  to  alter  in   the  scheme  of  the  Charity 
Commissioners,  because  with  that  view  it  appears 
to  me  that  they  have  done  very  much  what  was  tit 
and  proper.    1  will  go  through  the  seven  objections 
made  by  the  petitioners.    They  say  first  that  the 
scheme  extends  the  benefit  of  the  charity — this  is 
their  complaint — to  all  classes  instead  of  confining 
it  to  providing  clothing  and  an  elementary  educa- 
tion for  poor  boys  only  of  the  town  of  Edmonton, 
according  to  the  express   wishes  of  the   testator. 
Now  I  think  that,  according  to  the  scheme  here,  it 
is  quite  possible  to  combine  with  the  elementary 
education  for  the  poor  boys  only  of  the  town  of 
Edmonton,  an  improved  education,  and  that  it  may 
be  in  another  branch  of  the  school,  and  that  it  may 


charity.    Then  the  second  objection  is,  that  clothing 
shall  be  provided  for  eight  boys  only,  and  that  the 
boys  to  receive  the  benefit  of  this  provision  are  to 
be  elected,  not  on  account  of  their  poverty  only,  but 
for  their  merit,  or  on  account  of  their  poverty,  tt 
the  option  of  the  trustees.    I  think,  as  I  expressed 
at  the  time,  and  Mr.  Vaughan  Hawkins,  on  behalf 
of  the  Attorney-General,   seemed  to   express  the 
same  opinion,  that,  considering  the  manner  in  wWch 
this  charity  has  increased  in  value,  producing  now 
700/.  a-year,  a  larger  number  of  boys  ought  to 
receive  an  amount  of  clothing,  and  it  was  suggested 
that  it  should  not  exceeed  twenty-five,  and  pfo- 
bably  if  twenty  were  put  as  the  number,  that  thu 
would   be  a  beneficial   arrangement;    and  I  think 
that  is  in  accordance  with  the  views  of  the  scheme 
and   the   scope  of  the  charity.      Then   I  appro»e 
exactly  of  what  the  scheme  suggesu,  that  it  shall 
be  at  the  option  of  the  trustees,  and  that  poverty 
shall  be  one  element  in  directing  their  choice,  bot 
that  also  good  behaviour  and  rising  in  improvement 
in  the  school  should  be  another  element  in  their 
election,  and  accordingly,  I  think  that  it  would  be 
desirable  to  increase  the  number  to  twenty,  leaving 
it  still  at  the  option  of  the  trustees  to  make  the 
choice ;  but  expressing  my  opinion  that,  in  making 
that  selection,  they  ought  to  be  guided  priodpally 
by  the  merit  of  the  boys,  and  to  some  extent  by  the 
fact  of  their  poverty.    That  is  to  say,  supposing 
there  are  two  boys  who  jare  equal,  or  nearly  equal, 
they  should  select  the  poorer  of  the  two,  tlie  one  to 
whom  the  gift  would  be  the  greater  charity.    I  do 
not  propose  to  make  the  slightest  alteration  in 
respect  of  the  clothing.    The  clothing  at  that  time, 
and  the  cross  on  the  shoulder,  of  course  are  not 
suited  to  this  time,  and  the  trustees  must  do  it  in 
such  a  manner  as   they  think  fit.      Appropriate 
clothing  for  twenty  boys  can  be  provided  at  a  very 
small   expense.      I   think  that   that   would  be  in 
accordance  with  the  object  of  the  charity  ;  and,  in 
point  of  fact,  that  appears  to  me  to  be  the  prin- 
cipal motive  which  has  induced  the  inhabitants  of 
Edmonton  to  bring  this  matter  before  the  court,  and 
I  cannot  of  course  disregard  the  fact  that  150i)(rf 
the   inhabitants  of   this   parish  have  joined  in  i 
memorial  expressing  their  opinion  that  some  altera- 
tion to  this  effi'ct  should  be  made.  The  next  objection 
is,  that  twenty-five  free  scholars  may  be  selected  by 
the  trustees  for  proficiency  as  well  as  in  considera- 
tion of  poverty.    That  is  a  selection  of  boys  which, 
I  think,  is  quite  right,  and  I  do  not  see  any  reawu 
whatever  to  remove  or  alter  it.    The  fourth  objec- 
tion is  as  to  the  life  annuity.    I  do  not  say  anything 
more  upon  that ;  it  was  disposed  of  upon  the  last 
occasion ;  it  must  be  omitted.    The  fifth  objection 
is,  ihat  the  sum  of  70/.  is  directed  to  be  paid  toescii 
of  the  three  ecclesiastical  districts  of  Eldmonton.   It 
apiiears  that  70/.  has  been  paid  to  two,  and  not  to 
the  third.     I  think  that  this  is  within  the  8Ct>pe  of 
the  endowment  of  the  original  founder,  because  be 
mentions  the  ttiwn  of  Eilmonton,  which,  a*  I  have 
said,  I  think  n.v  ans  the  parish,  and  the  parish  seems 
to  be  very  extensive.    Some  parts  of   it  are  four 
mile^  distant  from  the  school,  and  therefore  iti« 
very  inconvenient  that  the  boys  should  have  to  walk 


be  beneficial  for  the  boys  who  receive  an  elementary  :  eight  miles  a  day,  particularly  very  little  boys,  and 
education,  as  an  incitement  to  them  to  rise  into  the  in  i\X\  weathers,  and  therefore  it  is  convenient  that 
superior  school,  and  therefore  I  do  not  think  that  i  these  sums  should  be  applied  as  suggested  in  the 
if  it  is  well  conducted  it  will  of  itself  be  injurious,  i  scheme,  always  understanding  that  the  sums  are  to 
At  present,  it  api)ears  that  the  superior  school  costs    be  devoted  to  education. 


about  30/.  to  40/.  to  the  other,  but  if  it  should  suc- 
ceed—and I  think  they  may  at  any  time  come  to 
the  court  if  there  is  a  failure,  to  have  a  vari-ition 
of  the  school — but  if  it  should  succeed,  and  there 
should  be  an  increase  in  the  number  of  boys  in  the 
superior  school,  not  only  would  it  not  injure  the 


./^.«e/,  Q.  C— They  are  allowed  to  such  schools  as 
the  trustees  shall  approve  of,  subject  to  the  oider 
of  the  Charity  Commissioners. 

Lord  KoMiLLY.— That  is  right.     1  do  not  think 


hoya  in  the  lower  school,  but  it  may  add  to  the  fund  !  that  it  should  be  compulsory  ;  I  am  not  sure  whether 
wMch  ia  applicable  for  the  geueraV  \juTpo%e%ol\ii^\\Xift  -aAiX^iTafe  \%  <i.\sar  upon  that»  that  the  districn 
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C.  p.]                                            Salisbury  Election  Petition.  [C.  P. 

should  hare  each  70^  a  year,  but  that  it  should  be  decision  of  the  revising  barrister  upon  these  votes,  ctn 

in  the  discretion  of  the  trustees  to  withhold  the  70L  objection  upon  the  ground  alleged  could  not  be  sus" 

if  the  thing  is  not  carried  on  properly,  and  for  that  tained  on  a  scrutiny, 

purpose  I  think  it  should  be  in  the  discretion  of  the  ^he  foUowing  is  a  copy  of  the  petition  in  thiB 

trustees.    I  feel  satisfied   that  they  will  exercise  ^^^gg . 

their  discretion  in  the  most  beneficial  manner  for  ELkcnoK  fob  the  Borough  of  Nkw  Sabum,  ih  thb 

the  school.     I  will  change   the   words  to   **  a  net  Coumtt  of  Wilts. 

yearly  sura  not  exceeding  70/."     That  is  as  they  The  petiUon  of  Granrille  Richard  Ryder,  of  No.  2.  Princes 


shall  think  fit.     I  do  not  object  to  the  benefit  of  the  terrace,  Kni^htebrid^,  in  the  county  of  Middlesex,  Esq., 

charity  being  extended  to  persons  living  beyond  the  "^^^  "^e  w  sutwcnbed. 

.^.       ,*I,                  ,         •L*!'..         ..             J  Sheweth.— 1.  Your  petitioner,  Granville  Richard  Ryder, 

precincts  of  the  original  parish  of  Edmonton,  under-  ^^  ^  person  who  cUumrto  have  Lad  a  right  to  be  retinei 

standing  that  those  are  persons  who  are  admitted  at  the  above  election. 

into  the  upper  school,  not  into  the  lower:  the  lower  2.  And  your  petitioner  states  that  the  election  was  holden 

miiRt   hP  oonflnprl    to  thft  inhahitjinfu  nf   thft  mriah  ^^  ^^®  ^^^^  ^^^'  ^**»   ^**®^  ^^^  peUtioner,  and  John 

must   DC  connnea  to  ine  innaoitants  ol  tne  p^nsn  ^^^^  ^ush,  and  Edward  William  Terrick  Hamilton  were 

oi  Edmonton.     I  am  of  opinion  also  that  the  capi-  candidates,  and  a  poll  was  demanded  on  behalf  of  the  said 

tat  ion  fee  is  right ,  the  experience  I  have  had  in  Edward  William  Terrick  Hamilton,  which  was  taken  on  the 

settling  cases  of  this  description  in  chambers  con-  ^^^  N«^;  ^^  ^<i  on  the  foUowing  day  the  foturalng 

— i                    *u   *         .»  11          •.*•<•        u       fi*  olficer  returned  the  said  John  Alfred  Lush  and  Edward 

Tinces  me  that  a  small  capitation  fee  is  a  beneht,  william  Terrick  HamUton  as  being  duly  elected, 

and  that  people  do  not  very  much  care  for  educa-  3.  And  your  petitioner  says  that  the  numbers  of  votes 

tion  which  is  given  purely  gratuitously,  and  that  a  recorded  at  the  ^d  election  for  the  several  candidates 

•*n.>ii  »a..u«»t^V.  r«^^K««^  ;*  «ii,x..i-ri   K«  «  »«•«  «.«..ii  were  as  follows:  For  the  said  John  Alfred  Lush,  748;  for 

small  capitation  fee— but  it  should  be  a  very  small  ^^  ^^  ^^n^  William  Terrick  HamUton,  679  j  and  for 

one  unquestionably — reconciles  them  to  education,  your  petitioner,  (>23 ;  and  your  petitioner  further  savs  that 

and  makes  it  beneficial.     In  all  other  respects  the  of  the  said  votes  so  recorded  for  the  said  Edward  William 

•cheme  is  not  complained  of,  and  it  must  be  con-  '^t'^^K.?'^^*!:-  f*  ""l  ^^I^f^^^JS!!?^!^ ^^^^ 

J,         J      ,ri,            I-   t..     1^       !•                  ^  .            J     •  who,  though  registered,  were  not  entitled  to  vote  at  an 

firmed.     Inese  slight  alterations  must  be  made  in  election  of  members  of  Parliament  for  the  said  borough  of 

the  scheme,  and  Mr.  Vaughan  Hawkins  will  be  good  New  Sarum,  by  reason  of  their  not  being  rated  to,  and  not 

enough  to  see  that  they  are  expressed  in  the  scheme,  having  paid  all  poor  rates  for,  the  parishes  in  which  they 

T  -.»  .^.*«  ♦,.  -««  ♦i,«/t  «,.,-*  t«««Lp^  4.1,0.  ».^<.»<...f  ♦k:-  respectively  resided  durmg  the  twelve  months  ending  on 

I  am  sorry  to  say  that  I  must  make  the  costs  of  this  the  kit  day  of  July  1868,  and  that  in  fact  your  petitioner 

come   out   of   the  charity.      In  almost  every  case  hadamalorit^of  good  and  legal  votes  over  the  said  Edward 

where  I  have  settled  a  scheme,  I  have  created  a  William  Temck  Hamilton  at  the  said  election.    Wherefore 

.Inking  fund  to  restore  the  charity  to  its  original  jriSwS^TJ^iffilS^SSl^k'iatonlrrSf.y'S'^ 

amount.      [Counsel    having    intimated    that     the  or  returned,  and  that  your  petitioner  was  duly  elected,  and 

trustees  would  rather  wait  for  their  costs  than  sell  ought  to  have  been  returned. 

out  stock,  his  Lordship   continued :]    Yes.    I  wiU  Grahville  Richard  Rtdbr. 

order  the   costs   to   be  paid  out  of  income.     By  This  petition  had  been  turned  into  a  special  case, 

paying  ihein  out  of  income,  I  take  it  for  granted  under  an  order  of  VViiles,  J.,  dated  the  2nd  Jan. 

in  two  or  three  years  you  will  pay  off  the  costs.  1869.    The  following  is  a  copy  of  such  case  as 

w      I  /^  i-i     T    I       -.u      .  agreed  upon  between  the  parties,  and  approTed : — 

Jesselt  Q.  C. — In  less  than  two  years.  e           1^                          t-          »           t- r 

Solicitor  for  the  petitioners,  AnqeU,  ^^  tj^e  last  election  for  the  borough  of  New  Sarum, 

Solicitors  for  the  trustees,  Farrer^  Ouvry^  and  Co.  the  petitioner  and  the  respondent  and  John  Alfred 

Solicitors  for  other  parties,  C%urcA  and  Cfarfej;  and  H^^  ^'^•'.  ""^r^  T^^^""^^^  ??^'^i*K\^h^          i«fi« 

F^^^  ri.k^«  ««^  j£r..,«  The  nomination  took  place  on  the  I8th  Nov.  1868, 

Fearon,  Clabon,  and  Fearon.  ^^^^  ^^^  ^^^^  ^^  hands  was  declared  to  be  in  favour 

=  of  the  said  John  Alfred  Lush  and  the  petitioner, 

and  a  poll  was  demanded  on  behalf  of  the  respon- 

COURT   OF  COMMON   PLEAS  dent,  which  was  taken  on  the  following  day,  and 

Reported  by  W.  Grab  am  and  M.  W.  McKkllar,  E«qr«.,  on  the  20th  Nov.  1868  the  respondent  and  the  said 

"*'™^^^"^''-  John  Alfred  Lush  were  returned  by  the  returning 

SALISBURY  ELECTION  PETITION.  ^^Te  "umllL™'^  of^                           for  the  several 

Wednesday y  May  5,  1869.  candidates   were  as  follows :    For  the   said  John 

Rtdbr  ».  Hamilton.  Alfred  Lush,   748 ;  for  the  said  respondent,  679 

.  and  for  the  petitioner,  623. 

Scrutiny—Nonpayment  of  rates— Express  decision  of  Previous  to  the  passing  of  the  Representation  of 

revising  barrister— Begistration  Act   1843  (6  Vict,  the  People  Act  1867,  a  system  of  charging  the  rates 

c.  18),  s.  98.  of  small  tenements  on  the  owners,   and  of  com- 


consisled  of  the  votes  of  persons  who  were,  although  a  copy  of  which  said  local  Act  accompanies  this 

registered,  not  entitled  to  vote  in  a  borouah  by  reason  case,  and  is  to  be  taken  as  part  thereof. 
of  their  not  being  rated  to,  and  not  having  paid  the        Previously  to  the  year  1856  a  composition  existed 

rates,  according  to  the  Zrd  section  of  the  Representa-  in    the    city   of   Salisbury    under    the    local    Act 

tion  of  the  People  Act  1867;  no  objection  was  made  0^  Geo.  4,  c.  Ixxvi.).     By  a  resolution  of  the  board 

before  the  revising  barrister  to  these  persons*  names  of    churchwardens    and    overseers,    the    following 

being  retained  on  Uie  register :  circular  was  issued  to  the  owners  of  all  the  small 

Beld  (upon  a  special  case  stated  for  the  opinion  of  the  ^°ements  within  the  city. 

Court  of  Common  Pl^),  that  sects.  79  W  98  of  the        ^,^^^  ^  ^^^  ^  into^X'^^t^'t^i^'ot 

Registration    Act   184d   were   incorporated  into  the  churchwardens  and  overseers  of  the  united  parishes  of  this 

Acts  regulating  the  new  practice  in  election  pet- f ions;  city  have  resolved  to  discontinue  the  present  composition 

that  rating   and  payment   of  rates  form  part  of  a  ou  the  cottage  pro|>erty  in  Uie  dty,  and  to  rote  the  owners 

,  L     "i    *  iZ:     M'  J       "^       J'.'  of  the  same  at  Is.  m  the  pound  on  three-fifths  of  the  inross 

borough  voter  s  qualtjication,  and  are  conditions  pre-  rental  after  deducting  one-third  for  rates.    I  am  further  to 

cedent  to  his  right  to  vote ;  that  the  non-perjormance  inform  jou   that  the  churchwardens   and   overseers   are 

of  these  conditions  does  not  constitute  a  legal  inca-  wimng  to  ^impound  with  the  owners  at  Is.  in  the  pound  o^ 

\.^*..  ^*  4k^  #;«.«  ^f  *^*i»^  «.  v«.  fk^  Qfi«A  lL.#;>»«  «/•  one-half  the  rental  after  the  deduction  of  one-third  va. 

poctfy  at  the  time  of  voting  as  m  the  98fA  section  of  nooorfanoe  with  the  terma  at  tba  VqoiJl  ksJ^,  'Bt.«o5A.^«sOw^ 

the  Act  0/  1848;  and  that  <u  there  wtu  no  expresM  dasixooA  ^  Q0iiK9Qvnd&A«  1«t  ^Sdi^  <xM(Mcii^tA.^\&tf3i^^^>^'»x^ 
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the  owner  you  will  be  good  enough  to  signify  the  some  in  i  of  any  two  jastices  of  the  peace  of  and  for  the  dtj 

writing  to  me  on  or  before  the  2tfth  inst.    If  your  reply  be  ^f  jjg^.    garum,    who  are   hereby    authoriied  and 

not  received  by  that  time  the  rate  will  be  made  on  the  ^„.  •,„^    ^,,  „»««♦    ««/i    {eo.io    «iiV»li    vnmkni   nwm 

three-fiths  as  before  stated.-I    am,  Sir,  y.,ur  obedient  required   to  grant  and   issue   such   warrant  npoD 

servant,                                             J.  Hibbebd,  every  application  made  to  them  for  the  same  in  tHe 

Clerk  to  the  Board  of  uhurchwanlena  and  OverBeerg.  form  hereinafter  mentioned :  Provided  always  that 

Since  the  date  of  such  letter  and  in  pursuance  of  nothing  herein  contained  shall  extend  to  authorise 

its  terms,  the  owners  of  small  tenements  who  com-  the  assessment  of  any  such  landlord   or  landlords, 

pounded  have  continued  to    pay  the  rates    made  owner  or  owners,  lessor  or  lessors,  or  person  or  per- 

between  such  date  and  the  2Cth  Aug.  1867.  sons  so  receiving  or  claiming  to   be  entitled  to  the 

During  such  period  the  above-mentioned  com-  rents  as  aforesaid  in  respect  of  any  house,  building, 

position  has  not  been  varied,  discontinued,  or  re-  tenement,  apartment,  or  hereditament  which  shall 

newed,    and    such     rates    have    been    levied   and  be  bona  fide  let  by  such  landlord  or  landlords,  owner 

the   payment    thereof    made   from    time    to   time  or  owners,  lessor  or  lessors,  or  person   or  persons 

without  any  agreement  being  made  in  respect  of  receiving  or  claiming  to  be  entitled  to  the  rents  as 

such  composition,  save  and  except  as  hereinbefore  aforesaid,  to  any  one  individual  tenant,  the  imme- 

appears.  diate  occupier  thereof,  for  the  period  of  one  year  tt 

The  said  local  Act  recites,  among  other  things,  the  least,  and  the  rent  whereof  shall  not  be  received 

that  the  city  of    New  Sarum  consists  of    three  at  shorter  periods  or  intervals  than  by   quarterly 

parishes,  that  is  to  say,  the  parish  of  St.  Thomas,  payments,  or  be  collected  or  received  in  the  whole 

the  parish  of  St.  Ekimund,  and  the  parish  of  St.  or  in  part  until  the  expiration  of  the  quarter.** 

Martin ;  and  by  sect.  2  it  is  enacted  as  follows :  By  sect.  4  of  the  XocaX  Act,  it  is  enacted,  ^  That 

**That  in  all  cases  where  either  the  yearly  rent  in  aU  cases  where  any  landlord  or  landlords,  owner 

or  the  yearly  value  of  any  house,  building,  tene-  or  owners,  lessor  or  lessors,  or  the  person  or  persons 

ment,  apartment,  or  hereditament  within  the  said  so  receiving  or  claiming  to  be  entitled  to  the  rents 

city  shall  not  exceed   10/.,  or  where  any  house,  as  aforesaid  (not  being  the  occupier),    shall,   in 

building,    tenement,    apartment,   or    hereditament  respect  of    any   such  house,    building,    tenement, 

within  the  said  city,  whatever  the  yv'arly  rent  or  apartment,  or  hereditament  as  aforesaid,  be  rated  or 

value  of  the  same  may  be,  shall  be  let  for  any  assessed  for  the  same  in  pursuance  of  this  Act,  the 

less  period  than  one  year,  or  shall  be  let  in  separate  rates  and  assessments  in  respect  of  the  same  shall 

apartments  or    in   lodgings,   furnished    or  unfur-  be  made  upon  a  reduced  rental  of  not  more  than 

nished,  for    any   period  of    time  whatever,   then,  three-fifths  of  the  full  rack  rent  or  annual  value  of 

and  in  every  such  case,  it  shall  and  may  be  lawful  such  premises,  instead  of  being  rated  or  assessed 

to  and  for  the  aforesaid  churchwardens  and  over-  upon  the  full  rack  rent  or  annusd  value  thereof.** 

seers,   or  person  or  persons   making  any  rate  or  By  sect.  5  of  the  local  Act,  it  is  enacted,  **  That 

assessment  by   virtue  of  this  Act,  or   by   virtue  it  shall  be  lawful  for  the  said  churchwardens  and 

of  any  other  Act,  or  law,  or  statute,  relating  to  overseers  to  compound  if  they  shall  think  proper 

the  relief    or  management  of    the  poor,   and    he  with  the  landlord  or  landlords,  owner  or  owners, 

and  they  is  and  are  hereby  authorised  and  required,  lessor  or  lessors  of  any  such  house,  building,  tene- 

in  and  by  every  and  any  such  rate  or  assessment,  ment,  apartment,   or  hereditament,   or    person    nr 

at  his  and   their  discretion,   to    rate  and    assess  persons  receiving  or  claiming  to  be  entitled  to  the 

the  landlord  or  landlords,  owner  or  owners,  lessor  rents  as  aforesaid,  for  the  payment  of  the  said  rates 

or   lessors,    of  all  and    every  or  any  such  house  or  assessments  at  such  a  reduced  rental  as  the  said 

or    houses,    building    or    buildings,    tenement    or  churchwardens  and  overseers  shall  think  reasonable, 

tenements,    apartment    or    apartments,    heredita-  and  vary,  discontinue,  and  renew  such  composition 

ment  or  hereditaments,  or  any  person  or  persons  from  time  to  time  as  they  shall  thirk  expeilieiit, 

receiving,  either  on  his,  her,  or  their  own  account,  so  that  no  such  house,  building,  tenement,  apart- 

or    as    the    agent   of    any    other  person    or  per-  nicnt,  or  hereditament,  be  rated  at  less  than  one 

sons,   or  body  or  bodies  corporate  or  collegiate,  half  of  the  actual  rent  at  which  the  same  shall  be 

or  claiming  to  be  entitled  to  the  rents  of  any  such  let,  or  of  the  annual  value  of  such  housi',  buildintr. 

house  or  houses,  building  or  buildings,  tenement  or  tenement,  apartment,  or  hereditament,  and  that  the 

tenements,  apartment  or  apartments,  hereditament  com{)osition    money  be   paid  and  payable  whether 

or  hereditaments,  for  the  payment  of  every  and  any  the  same  be  occupied  or  not.** 

such  rate  or  assessment  as  if  he,  she,  or  they  were  The  sections  of  the  liepresentation  of  the  Pei>ple 

the  actual  occupier  or  occupiers  thereof  respectively.  Act  18()7,  which  are  material  to  this  case,  an»  the 

And  in   each  and  every  such   case  each  and  every  3rd,  7th,  8th,  and  56th. 

such  landlord  and   landlords,  owner  and  owners.  On  the  2Gth  Aug.  18G7,  the  churchwardens  and 

lessor  and  lessors,  and  person  or  persons  so  receiving  overseers  of  the  said  three  city  parishes  of  the  said 

or  claiming  to  be  entitled  to  the  rents  as  aforesaid,  borough  of  New  Sarum,  made  a  rate  for  the  relief  of 

shall  then  and  from  thenceforth,  and  until  the  expi-  the  poor,  which  rate  was  confirmed  on  the  29th  of 

ration  of  the  period  for  which  such  rate  or  assess-  the  same  month. 

ment  shall  be  made  and  paid,  and  until  the  whole  This  rate  was  made  and  charged  in  the  case  of 

of  such  rate  or  assessment  shall  be  collected,  and  dwelling  houses  under  the  annual   value  of  \<^  in 

until  some  other  person  or  persons  shall  be  rated  to  accordance  with    the  practice   previously  adopted 

or  pay  the  same,  be  and  be  deemed  and  taken  to  be,  and  in  force  under  the  provisions  of  the  said  local 

for  the  purposes  of  this  Act,  the  occupier  and  occu-  Act  upon  the  owners  instead  of  the  occupiers  or 

piers  of  such  premises,  and  shall  thereupon  hi'  rated  tenants,  and  the  names  of  the  latter  do  not  appear 

to,  and  from  time  to  time  shall  pay,  the  rates  or  upon  the  rate  book. 

assessments  charged  upon  such  houses,  buildings.  The  said   last-mentioned   rate   was  paid  by  the 

tenements,  apartments,  and  hereditaments  respt^-  owners  in  the  cases  last-mentioned,  and  not  by  the 

tively,  and  upon  nonpayment  thereof,  or  of  any  part  occupier  or  tenant,  and  the  following  remarks  pre- 

thereof,  or  of  any  cuniposition  for  the  same,  or  any  cede  the  pages  of  the  rate  books  where  the  owners 

arrears  thereof,  the  said  rates  and  assessments  shall  are  charged  instead  of  the  occupiers  or  tenants: — 

and  may  be  levied  by  distress  and  sale  of  the  goods  **  In   the  following  cases   the  churchwardens  and 

and  chattels  of  such  landlord  or  landlords,  owner  or  overseers  having  compounded  with  the  landlonis  or 

owners,  lessor  or  lessors,  or  person  or  persons  ho  owners  for  payment  of  the  poor  rates  at  the  reduced 

receiving  or  claiming  to  be  entitled  to  the  rents  as  rental  of  one-half  of  the  actual  rent,  such  oompoti- 
MforeBAidf    wheresoever  the  same  may   \>e   \owx\<\.  \  xaoiv*  \ft  \5(v:  made  payable  whether  the  propa^be 
ntpeGtively,  by  warrant  under  the  banda  «iiOL«wB^\v)^^>x^vd^^i  ti^v  1\v<^\axi^\&icda  oc  ownon  an  nlid 
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instead  of  the  occupiers  or  tenants  as  follows,  in 
pursuance  of  the  local  Act  (2  Geo.  4,  c.  Ixxvi.),"  or 
**  In  the  following  cases  the  landlords  or  owners  are 
rated  instead  of  the  actual  occupiers  or  tenants  at 
three-fifths  of  the  rack  rent  or  annual  value  of  the 
premises  in  pursuance  of  the  local  Act  (2  Geo.  4, 
c.  Ixxvi.).*'  The  local  Act  is  in  that  case  misquoted, 
it  should  be  1 1  Geo.  4,  c.  Ixxvi. 

The  names  of  such  last-mentioned  occupiers  or 
tenants  were  inserted  on  the  register  of  voters  by  the 
overseers,  and  were  not  objected  to  before  the  re- 
vising barrister. 

It  is  admitted  that  they  were  respectively  (within 
the  meaning  of  the  Representation  of  the  People 
Act  1867)  inhabitant  occupiers  as  tenants  of  dwell- 
ing houses  within  the  borough,  and  had  been  so 
from  a  time  prior  to  July  31st  1867  down  to  the 
time  of  jvoting,  and  that  except  so  far  as  their 
not  being  rated  by  the  said  rate  of  Aug.  26th  1867, 
is  a  disqualification,  they  were,  in  every  respect 
entitled  to  vote. 

It  is  admitted  that  of  the  last  mentioned  persons, 
296  voted  for  the  respondent,  but  were  not  rated  to 
and  did  not  pay  the  rate  of  the  26th  Aug.  1867,  and 
that  their  names  do  not  appear  on  the  rate  books, 
and  that  177  of  them  voted  for  the  petitioner,  but 
were  not  rated  to  and  did  not  pay  the  said  rate,  and 
that  their  names  do  not  appear  on  the  rate  books. 
The  said  occupiers  were  duly  rated  to  and  paid  a 
rate  mwle  on  Nov.  27,  1867,  being  the  only  other 
rate  made  prior  to  the  5th  Jan.  1868. 

If  the  court  should  determine  that  the  last  men- 
tioned persons  were  not  entitled  to  vote  at  the  said 
election  for  the  said  borough  of  New  Sarum,  the 
numbers  of  lawful  votes  polled  for  the  petitioner 
and  respondent  will  be  as  follows : 

For  the  petitioner 623 

Deduct  bad  votes  as  above 177 

.       Remaining 446 

For  the  respondent   679 

Deduct  bad  votes  as  above 295 

Remaining 384 

Good  votes  for  petitioner 446 

Good,  votes  for  respondent  384 

Majority  of  good  votes  for  petitioner  62 
The  question  for  the  opinion  of  the  court  is, 
whether  the  persons  who  were  not  rated  to  and  did 
not  pay  the  rate  of  the  26th  Aug.  1867,  were  entitled 
to  vote  at  the  said  election  for  members  of  Parlia- 
ment for  the  said  borough  of  New  Saruro.  If  they 
were  so  entitled  to  vote,  the  court  are  to  certify 
under  sect  11  of  the  Parliamentary  Elections  Act 
1868,  that  the  respondent  was  duly  elected,  but  if 
the  said  persons  were  not  so  entitled  to  vote,  the 
court  are  to  certify  that  the  respondent  was  not 
duly  elected  or  returned,  and  that  the  petitioner 
was  duly  elected  and  ought  to  have  been  returned  ; 
and  in  either  case  the  court  are  to  determine  by 
whom  the  costs  of  the  said  i)etition,  and  the  pro- 
ceedings thereon,  or  any  part  thereof  are  to  be 
paid. 

Qttai/},  Q.  C.  (with  whom  were  Staveley  Hill,  Q.  C., 
and  Archibald)  argued  for  the  petitioner.— The  first 
point  I  propose  to  take  is,  that  these  voters  were 
not  entitled  to  be  registered.  [Meliish,  Q.  C,  for 
the  respondent,  protested  that  this  was  not  a  ques- 
.  tion  left  for  the  opinion  of  the  court ;  and  as  no 
objection  was  raised  to  these  votes  before  the 
revising  barrister,  it  devolved  upon  the  petitioner 
to  show  that  the  court  had  power  to  consider  a 
rating  quaUfication  upon  scrutiny.  Bovill,  C.  J. — 
We  are  limited  to  the  questions  left  for  the  court] 
Aafoniiiig  then  that  theie  Fotes  ought  not  to  hakj%  \ 


been  received,  can  I  take  objection  to  them  now  ? 
The  56th  section  of  the  Representation  of  the  People 
Act  1 867  enacts  that  "  the  franchises  conferred  by 
this  Act  shall  be  in  addition  to  and  not  in  substitu- 
tion for  any  existing  franchises,  but  so  that  no 
person  shall  be  entitled  to  vote  for  the  same  place 
in  respect  of  more  than  one  qualification ;  and, 
subject  to  the  provisions  of  this  Act,  all  laws, 
customs,  and  enactments  now  in  force  conferring 
any  right  to  vote,  or  otherwise  relating  to  the  repre- 
sentation of  the  people  in  England  and  Wales  and 
the  registration  of  persons  entitled  to  vote,  shall 
remain  in  full  force,  and  shall  apply  as  nearly  as 
circumstances  admit,  to  any  person  hereby  autho- 
rised to  vote,  and  shall  also  apply  to  any  consti- 
tuency hereby  au^erised  to  return  a  member 
or  members  to  Parliament  as  if  it  had  here- 
tofore returned  such  members  to  Parliament 
and  to  the  franchises  hereby  conferred  and  to  the 
registers  of  voters  hereby  required  to  be  formed." 
The  first  thing  to  be  considered  is,  whether  for  the 
purposes  of  a  scrutiny  this  section  incorporates  the 
y8th  section  of  6  Vict  c.  18,  the  words  of  which 
are :  "'  That  it  shall  and  may  be  lawful  for  an^  com- 
mittee to  inquire  into  and  decide  upon  the  nght  to 
vote  of  any  person  who,  being  upon  the  register  of 
voters  in  force  at  the  time  of  such  election,  shall 
have  voted  in  such  election,  or,  not  being  upon  such 
register,  shall  have  tendered  his  vote  at  such  elec- 
tion, in  case  the  name  of  such  person  shall  have 
been  specially  retained  upon  such  register,  or  in- 
serted therein,  or  expunged  or  omitted  therefrom, 
by  the  express  decision  of  the  revising  barrister 
who  shall  have  revised  the  list  of  voters  from  which 
such  register  shall  have  been  formed ;  and  also  that 
it  shall  and  may  be  lawful  for  such  committee  to 
inquire  into  and  decide  upon  the  right  to  vote  of  any 
person  who,  being  upon  such  register,  shall  have 
voted  in  such  election,  so  far  as  the  same  may  be 
disputed  on  the  ground  of  legal  incapacity  at  the 
time  of  his  voting,  under  and  by  virtue  of  any 
statute  now  or  hereafter  to  be  in  force,  or  on  the 
ground  of  any  other  legal  incapacity  at  the  time  of 
his  voting,  which  may  have  arisen  subsequently  to 
the  expiration  of  the  time  allowed  for  making  out 
the  list  of  voters  from  which  the  register  of  voters 
in  force  at  the  time  of  such  election  shall  have  been 
formed ;  but  that,  except  in  cases  or  on  such  grounds 
as  aforesaid,  the  register  of  such  voters  in  force  at 
the  time  of  such  election  shall,  so  far  as  regards  the 
proceedings  before  such  committee,  be  final  and 
conclusive  to  all  intents  and  purposes  as  to  the 
right  to  vote  in  such  election  of  every  person  who 
shall  be  upon  such  register."  I  submit  that  these 
voters  at  the  time  of  their  voting  were  subject  to 
legal  incapacity  under  and  by  virtue  of  the  3rd 
section  of  the  Act  of  1867.  Under  thib  section 
occupiers  of  tenements  are  disqualified  or  incapa- 
citated from  voting  upon  non-fulfilment  of  the 
rating  conditions. 

MeUish^  Q.  C.  (with  whom  was  CUve)  appeared 
for  the  respondent— Rating  is  treated  by  the  Act 
as  part  of  the  qualification  of  voters,  and  by  the 
98th  section  of  the  Act  of  1843,  an  objection  on  the 
present  ground  is  open  on  scrutiny  only  when  the 
revising  barrister  has  given  an  express  decision  on 
the  point.  Further,  that  section  provides  only  for 
an  objection  on  the  ground  of  legal  incapacity  at 
the  time  of  voting  ;  here  the  objection  for  nonpay- 
ment of  rates  was  complete  at  the  time  of  the 
revision,  and  could  only  have  been  made  then. 
[WiLLKS,  J. — The  election  judges  before  the  begin- 
ning of  their  circuits  considered  the  cases  upon  this 
point  which  were  decided  by  the  committees,  and 
they  concluded  that  they  ought  not  to  review  a 
decision  of  a  cevUia^  V»«i\a\«t  «s^v»TOM^%^sw^ivs>jeR.- 
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The  cases  are  collected  in  a  useful  book  by  Mr. 
Wolferstan,  The  Law  and  Practice  of  Election 
Petitions,  p.  121.]  Rating  and  payment  of  rates 
are  mere  conditions  precedent  to  the  right  to  be  on 
the  register.  The  79th  section  of  the  Registration 
Act  1843,  provided  that  the  register  of  voters  shall 
be  taken  to  be  conclusive  evidence  that  the  persons 
therein  named  continue  to  have  the  qualification 
annexed  to  their  names  respectively  in  the  register 
in  force  at  such  election,  subject  to  a  qualification 
as  to  residence. 

BoviLL,  C.  J.— I  am  'learly  of  opinion  that  the 
98th  section  of  the  principal  Act  (6  Vict.  c.  18)  was 
incorporated  with  the  Representation  of  tlie  People 
Act  1867,  and  this  case  must  turn  upon  the  con- 
struction to  be  place<l  on  the*  words  of  that  section. 
It  appears  that  it  was  in  consequence  of  doubts  ex- 
pressed by  committees  of  the  House  of  Commons 
upon  the  interpretation  of  the  60th  section  of  the  old 
Reform  Act  that  the  section  was  introduced ;  it  is 
enacted  at  the  conclusion  of  the  section  **  that  except 
in  cases  or  on  such  grounds  as  aforesaid,  the  register 
of  such  voters  in  force  at  the  time  of  such  election, 
80  far  as  regards  the  proceedings  before  such  com- 
mittee, be  final  and  conclusive  to  all  intents  and 
purposes  as  to  the  right  to  vote  in  such  elections  of 
every  person  who  shall  be  upon  such  register."  If 
we  give  effect  to  Mr.  Quain's  argument,  in^^tead  of 
the  register  being  final  and  conclusive,  it  would  be 
only  prima  facie  evidence,  and  almost  every  vote 
would  be  open  to  a  scrutiny ;  we  must  therefore 
carefully  consider  whether  this  is  a  case  which  is, 
or  such  a  ground  of  objection  as  are  those,  men- 
tioned in  the  earlier  part  of  the  section.  The  first 
case  mentioned  is  that  of  a  person  whose  name 
shall  have  been  specially  retained  upon  the  register 
or  inserted  therein,  or  expunged  or  omitted  there- 
from, by  the  express  decision  of  the  revising  bar- 
rister who  shall  have  revised  the  list  of  voters  from 
which  such  register  shall  have  been  formed.  That 
must  refer  to  matters  which  are  properly  before  the 
barrister  upon  due  objection,  and  in  which  the  right 
to  vote  would  depend  upon  his  decision.  All  cases 
relating  to  the  general  qualification  of  a  voter  are 
dearly  within  that  part  of  the  section.  The 
second  kind  of  objection  which  may  he  enter- 
tained upon  a  scrutiny  is  to  the  right  of  any 
person  to  vote  **who,  being  upon  such  register, 
shall  have  voted  in  such  election,  8o  far  as  the  same 
may  be  disputed  on  the  ground  of  legal  incapacity 
at  the  time  of  his  voting,  under  and  by  virtue  of 
any  statute  now  or  hereafter  to  be  in  force  ;"  whilst 
the  third  kind  of  objecti(>n  may  be  "  on  the  ground 
of  any  other  legal  incapacity  at  the  time  of  his 
voting,  which  may  have  arisen  subpeqmntly  to  the 
expiration  of  the  time  allowed  for  making  out  the 
list  of  voters  from  which  the  register  of  voters  in 
force  at  the  time  of  such  election  shall  have  been 
formed."  Of  these  three  classes  of  cases  it  was  not 
cimtended  on  the  part  of  the  petitioner  that  the 
votes  to  be  considered  here  came  within  the  first, 
viz.,  those  concerning  which  there  had  been  an 
express  decision  of  the  revising  barrister ;  and  it 
was  not  contended  that  these  voters  were  undtr  a 
legal  incapacity  which  arose  subsequently  to  the 
making  out  the  lists,  but  it  was  contended  that 
they  came  within  the  second  class  mentioned  in  the 
section  on  the  ground  of  legal  incupacit}'  at  the 
time  of  their  voting  under  and  by  virtue  of  the 
Representation  of  the  People  Act  1S67.  But  the 
objection  here  niatle  went  to  their  right  lo  be  on  the 
register  at  all,  and  might  have  been  made  before 
the  revising  barrister.  It  was  not,  however,  so 
made.  If  the  objection  had  been  taken  before  the 
revising  barrister,  and  the  votes  hud  been  by  him 
allowed  or  struck  off,  then  there  wouVd  have  been 
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come  within  the  first  class  of  cases  meatiooed.  Not 
being  rated  is  a  general  disqualification  on  wluch 
the  opinion  of  the  revising  barrister  must  be  given, 
and  on  which  he  ought  to  finally  decide.  I  im 
clearly  of  opinion  that  the  term  legal  incapacity 
does  not  include  this  objection,  which  is  one  con- 
cerning the  general  qualification  as  to  the  right  to 
be  placed  on  the  register ;  if  this  were  not  so,  sll 
votes,  except  perhaps  those  which  were  objected  to 
only  on  some  matter  of  form,  might  be  reopened 
upon  a  scrutiny.  Whatever  cases  are  included  in 
the  exceptions,  it  seems  to  me  that  these  votes  have 
not  been  brought  within  either  of  the  three  casM 
in  which  the  register  may  be  opened,  and  in  all 
others  the  register  is  to  be  final  and  conclusive  to 
all  intents  and  purposes.  The  petition  must  there- 
fore be  dismissed. 

WiLLES,  J. — No  case  has  been  produced  in  which 
it  ever  has  been  argued  or  suggested  that  the  objec- 
tion to  a  voter's  not  having  been  rated  before  the 
3l8c  July  has  been  entered  into  for  the^rst  time  at 
a  proceeding  of  this  description.  There  were  many 
cases  before  committees  in  whioh  objections  which 
were  complete  at  the  time  of  revision  were  otct- 
ruled,  because  no  objection  had  been  taken  before 
the  revising  barrister,  as  for  instance,  the  case  of 
Ajjlesbury,  reported  in  the  Ist  vol.  of  Power,  Rod  well 
and  Dew's  Election  Cases,  p.  81 ;  in  ihat  case  the 
petitioner  claimed  to  vote  as  an  Aylesbury  free- 
holder, which  qualification  was  abolished  by  the 
Reform  Act,  except  as  related  to  persons  holding  it 
at  the  time  of  the  passing  of  the  Act,  viz.,  the  7th 
June  1832.  The  petitioner  did  not  come  of  age 
until  the  20th  July  1832,  but  as  he  had  not  bi-en 
objected  to  on  the  last  revision,  the  c«>mmittee  re- 
fused to  enter  upon  the  question  of  his  right  to  vote. 
I  cannot*  recollect  any  case  in  which  a  complete 
objection,  not  raised  before  the  revising  barrister, 
has  been  entertained  by  a  committee.  That  being 
so,  I  should  think  the  common  lense  interpretation 
of  the  08th  section  of  the  Act  of  1843  should  be 
sufficient  to  put  an  end  to  this  petition. 

Smith,  J.— I  am  of  the  same  opinion.  By  the 
Representation  of  the  People  Act,  rating  with  pay- 
ment of  rates  is  as  much  part  of  the  qualification  as 
anything  in  the  old  Reforn  Act.  If  we  could  upon 
scrutiny  go  into  a  question  of  rating,  it  is  admuted 
by  Mr.  Quain  that  we  could  go  into  every  other 
qualification  required.  The  words  of  the  98th  sec- 
tion "under  and  by  virtue  of  any  statute  now  or 
hereafter  to  be  in  force,"  must  include  the  Act  of 
1867,  and  looking  at  the  previous  part  of  the  section 
with  the  clauses  of  the  recent  Act,  the  Legislature 
8et*ms  to  have  intended  to  draw  a  distinction 
between  legal  incapacity  and  objections  to  matten 
going  to  the  title  to  vote.  By  the  3rd  section  of  the 
Aft  of  1867  every  man  shall  be  entitles!  to  be  regis- 
tered as  a  voter  who  is  "  of  full  age  and  not  subject 
to  any  legal  incapacity,**  and  also  an  inhabitant 
occupier,  rated,  and  paying  rates.  Mr.  Quain 
argued  that  inasmuch  as  it  has  been  required  by  the 
79th  section  of  the  Registration  Act  184^  that 
there  should  be  in  cities  and  boroughs  a  continued 
residence  to  the  time  of  polling,  and  an  objecti(KioB 
the  ground  of  non-compliance  with  that  rule  may 
be  made  on  scrutiny,  it  follows  therefore  that  the 
words  ** legal  incapacity"  would  extend  to  all  de- 
ficiencies in  the  elements  of  voting  qualifications 
But  it  ^eems  to  me  that  if  express  power  to  dispute 
a  vote  on  the  ground  of  legal  incapacity  were  not 
given  by  the  y8th  section,  a  committee  might  under- 
the  79t'h  section  alone  strike  oflf  the  votes  of  thow 
who  ceased  to  reside  before  the  election.  Bat  it  i» 
unnecessary  to  go  into  any  doabtfal  qnestiun,  for  ii 
is  clear  we  have  not  here  any  power  to  toach  the 
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Brett,  J. — It  seems  to  me  to  be  clear  that  sects. 
79  and  98  of  the  Act  of  1843,  are  intended  to  be 
applied  to  the  new  franchises,  and  that  being  so, 
there  is  a  ^reat  difference  as  to  qualification  taken 
at  a  scrutiny  which  might  have  r>een  and  was  not 
raised  at  the  time  of  revision,  and  an  objection  on 
the  ground  of  legal  incapacity.  I  think  rating  is  a 
qualification  within  the  enactment  of  the  79th 
section,  and  the  latter  part  of  the  98th.  It  cannot 
come  within  either  of  the  three  exceptions  in  the 
98th,  because  no  express  decision  on  the  subject  was 
here  given  by  the  revising  barrister,  and  non-rating 
has  nothing  whatever  to  do  with  legal  incapacity. 
I  think  if  we  were  to  hold  otherwise  we  should  be 
acting  contrary  to  every  decision  of  the  House  of 
Commons  since  the  Act  of  1843,  and  we  should  be 
opening  the  register  for  the  consideration  of  every 
Tote.  We  cannot  entertain  the  petitioner's  objec- 
tioQ  to  these  votes. 

Judgment  for  the  respondent^  with  costs. 

Attorneys    for    petitioner,    Taylor^     Hoare,    and 
Tt^ior, 

Attorney  for  respondent,  S.  H,  Lemn,  for  C  M, 
C,   Whatman^  Salisbury. 


COUBT   OF    aXJEEN'S   BENCH 

Reported  by  T.  W.  Baundeiw  and  J.  Shortt,  Esqis., 
Barristers-at-Law. 

Wednesday,  April  28,  1869. 
Lawrence  (app.)  v,  Ingmire  (resp.) 

Bastardy— Order  of  affiliation — Application  for  a 
summons — Place  of  residence  of  the  woman — Cor- 
roborative evident^. 

By  sect.  2  of  the  1  ^  ^  Vict,  c.  101  a  woman  who 
desires  to  obtain  a  summons  with  the  view  of  obtaining 
an  order  of  affiliation,  is  to  make  application  *'  to 
any  one  justice  of  the  peace  acting  for  the,  petty  ses- 
sional d'vision  of  the  countif,  or  for  the  city,  borough, 
or  place  in  which  she  may  reside :" 

Beld,  that  a  woman  who  has  no  settled  place  of  residence 
may  make  application  to  the  justices  of  the  division  in 
which  for  the  time  being  she  happens  to  be  : 

Held  also,  that  if  there  be  any  corroboration  whatever  of 
the  woman's  testimony,  the  effect  of  such  corroboration 
is  for  the  justices  alone,  ana  that  this  court  will  not 
interfere  with  their  decision  upon  it. 

This  was  a  case  stated  by  justices  of  the  borough 
of  Margate,  under  the  20  &  21  Vict.  c.  43,  upon  an 
order  of  afiUiation  made  by  them  against  the  appeU 
lant.    The  case  was  as  follows : 

At  a  petty  session  holden  at  Margate  in  and  for 
the  borough  of  Margate,  on  the  9th  Sept.  1868  a 
complaint  (grounded  on  an  application  in  writing, 
dated  the  29th  Aug.  1868)  was  made  by  the  suid 
Annie  Ingmire  (hereinafter  called  the  respondent) 
against  the  said  Shrubsall  Lawrence  (hereinafter 
called  the  appellant)  under  the  7  &  8  Vict.  c.  101, 
s.  2,  intituled  **  An  Act  for  the  Amendment  of  the 
JLtaws  relating  to  the  Poor  in  England."  The  said 
application  (which  was  made  upon  oath  before  one 
of  the  justices  of  the  said  borough)  set  forth  that 
the  said  respondent  was  a  single  woman  residing 
in  the  borough  of  Margate,  that  she  had  been 
delivered  of  a  bastard  child  since  the  passing  of  the 
Act  of  the  eighth  year  of  the  reign  of  her  present 
Majesty  intituled,  "  An  Act  for  the  further  Amend- 
ment of  the  Laws  relating  to  the  Poor  in  England," 
and  more  than  twelve  calendar  months  before  the 
•aid  29th  Aug.  1868,  to  wit,  on  the  9th  Aug.  1867, 
and  alleged  that  the  said  appellant  ShrubsaU  Law- 
rence, of  EUgh-street^  Margate,  baker,  was  the  father 
of  fuch  child ;  and  baring  given  proof  to  the  siud 


justice  that  the  said  appellant  had  within  the  twelve 
calendar  months  next  after  the  birth  of  such  child 
paid  money  for  its  maintenance,  made  application 
to  the  said  justice  fur  a  summons  to  be  served  upon 
the  said  appellant  to  api)ear  at  a  petty  session 
to  be  holden  for  the  said  borough,  in  which  the. 
said  justice  acted,  to  answer  such  complaint  as 
she  should  then  and  there  make  touching  the  pre- 
mises. And  the  said  complaint  was  heard  and' 
determined  by  us  the  said  justices,  the  said  parties 
respectively  being  then  present  assisted  by  their 
respective  solicitors,  and  upon  such  hearing  we 
adjudged  the  said  appellant  to  be  the  putative  father 
of  the  said  bastard  child,  and  ordered  him  to  pay 
to  the  respondent  the  sum  of  2s.  6cL  per  week  from 
the  said  29th  Aug.  1868  (the  date  of  the  application 
for  the  summons),  and  1/.  19s.  costs.  And  where- 
upon the  appellant  being  dissatisfied  with  our  deter- 
mination as  being  erroneous  in  point  of  law,  hath, 
pursuant  to  sect.  2  of  the  said  statute,  20  &  21  Vict, 
c.  43,  duly  applied  to  us  in  writing  to  state  and  sign 
a  case  setting  forth  the  facts  and  the  grounds  of 
such  our  determination  as  aforesaid  for  the  opinion 
of  this  court,  and  hath  duly  entered  into  a  recog- 
nisance as  required  by  the  said  statute  in  that 
behalf ;  now  we  the  said  justices,  in  compliance 
with  the  sa'd  application,  do  hereby  state  and  sign 
the  following  case. 

Upon  the  hearing  of  the  said  complaint  the  follow- 
ing evidence  was  given  on  behalf  of  the  respondent. 
The  respondent  Annie  Ingmire  being  sworn,  said : 

I  am  a  single  woman,  with  no  residence  at  present.  I 
resided  at  Margate  some  time  since,  and  whue  there  I 
became  acquainted  with  Mr.  Lawrence.  I  was  in  the  habit 
of  visitingr  at  his  house.  I  cannot  tell  the  exact  date,  but  I 
have  had  intercourse  with  him  in  his  house  in  the  High- 
street.  I  have  had  intercourse  with  him  on  several  occa- 
sions. In  consquence  of  such  intercourse  I  became  in  the  i* 
family  wa^.  After  I  became  in  that  condition  I  had  some 
conversation  with  Mr.  Lawrence  about  it.  I  told  him  such 
was  the  case,  and  he  made  no  reply.  I  told  him  of  my  con- 
dition severai  times.  I  was  contined  on  the  9th  Aii^-.  1867. 
About  five  weeks  after  the  child  was  bom  I  saw  Mr.  Law- 
rence, and  merely  mentioned  the  baby  looked  like  him ;  and 
be  said,  '*  Does  it  ?"  I  saw  him  several  times  afterwards, 
two  or  three  times  a  week,  and  charged  him  with  being  the 
father  of  the  child.  Ho  is  the  father  of  it.  Before  the  child 
was  bom  he  gave  me  money,  and  after  the  child  was  five  or 
six  weeks  old  he  gave  me  4m.  6d.  He  has  since  then  given 
me  money — about  thirteen  or  fourteen  times.  He  said  he 
could  not  jMiy  me  large  sums,  because  his  business  was 
dull.  He  never  disnuted  the  jiatemity  of  the  child  on  any 
occasion.  The  child  is  hving  at  St.  Lawrence,  and  is  a  male 
chUd. 

Cross-examined : 

The  child  was  at  nwne  at  St.  Lawrence  when  I  took  oat 
the  summons.  I  had  no  place  of  residence.  I  slept  at 
Bfunsgate  the  night  before  I  took  out  the  summons. 

The  appellant's  attorney  at  this  stage  of  the  ua«e 
raised  an  objection  to  our  jurisdiction,  on  the 
ground  that  the  respondent's  last  place  of  residence 
before  taking  out  the  summons  was  at  Kamsgate. 
The  Bench  deferred  the  consideration  of  the  objec- 
tion until  the  close  of  the  evidence  for  the  respon^ 
dent. 

Cross-examination  continued : 

The  letters  now  produced  are  mine.  I  was  not  unfortu- 
nate until  I  knew  Mr.  Lawrence  three  or  four  years  aigo. 
Since  the  chiM  has  been  bom  I  have  heli)ed  to  support  it. 
Before  that  I  have  not  conducted  myself  as  an  unfortunate. 
I  idways  found  Mr.  Lawrence  when  I  had  an  appointment. 
I  have  looked  for  him  without  being  able  to  find  nim.  This 
to  inform  him  that  I  could  not  support  the  child. 

Re-examined : 

He  gave  me  money  repeatedly.  I  was  not  unfortunate 
until  I  knew  the  defendant.    He  is  the  father  of  the  child. 

The  respondent's  attorney  then  called  the  appel- 
lant as  a  witness  on  behalf  of  the  respondent. 
Shrubsall  Lawrence,  on  being  sworn,  said, 

I  am  a  baker,  living  in  High-street,  Margate.    I  never 
received  any  visits  in  my  house  from  the  complainant.   Slu& 
once  oame  into  the  drawtn^-TOOTa.   \.>3bftnx\»a^<:«:fQi»»^»^ 
with  Yiftt.    1  doiCV. Yxiow  >Ja!ft  ^%!».  '^^^  ^'***'*''^>:!^^,Sl^ 
i  haa  \)eeii  Va \ika  likiov.  \\,Sa tswcr^ XiMMa.^J«^ ^««t%>c(M2i.'«fi»»!^ 
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1  or  the  thUd  till  the  beiribn 


■he  hod  caku  viUt 


LSittorthB  child 


was  theu  pruved  on  tbepart  of  the  sppelUnt  b;  Iha 
i^iidence  of  Ewo  police  comuUilea  for  the  faotoogh  of 
Mari;atc,  na  f uIIuwb  ; 
WiKinm  Hobday,  upon  being  sworn.  Mid : 

I  for  the  boroiiKli  of  K*t*t«.   T 


hsbook,  and  nevel  took  uir 
CroM-examiped : 

I  have  had  ibtitoftoj  with  h< 


birtli  of  the  ehltd. 

, _        jD  mtb  her  from  Jnlj  18SS  till  about  ten 

dari  before  the  Chrlnmu  ot  that  jea.    She  hna  bam  a 
oommon  girl  about  the  streets  ol  Morgnto  for  the  lost  Qve 

Be-examined : 

I  had  connexion  *ith  her  about  Chrutmas  lS6fl.    1  recol- 
lect tbe  date  becauae  ohe  said  the  had  been  Ul- 

It  wai  contended  on  the  part  of  the  appellant 
that  the  juitices  had  no  jurisdiction  to  hc'sr  the 
complain^  on  the  ground  that  the  respODdenfa  laat 
jdace  of  residence  before  taking  out  the  suuimons 
wa»  in  lUmagate.  In  reply  itwascontended  on  the 
part  of  the  respondent  that  the  objt?ction  should 
lUTe  been  made  before  any  evidence  had  been  ten- 
dered, and  that  the  word  used  in  the  Act  of  Par- 
liament was  "ma;."  not  "must."  It  was  funhor 
contended  on  the  part  of  the  appellant  that  he 
could  not  take  the  objection  until  the  evidence  as  to 
tbe  respondent's  residence  had  been  pven.  We,  the 
justices,  considered  tbat  there  was  no  waiver  of  the 
objection,  and  that  the  appellant's  attorncT  had  na 
opportunity  of  objecting  to  our  jurisdiction  until 
he  got  the  fact  from  tbe  respondent  in  cross-exami- 
nation ;  but  with  regard  to  tbe  question  raised  to 
our  jurisdiction  on  tbe  ground  that  the  respondent 
*  was  not  residing  therein  al  the  time  the  summons 
w*«  applied  fur,  we  further  cunaidcred  that  as  the 
respondent  at  the  time  she  applied  to  the  justices 
for  the  summons  slated  in  ber  application  upon  oath 
that  she  was  then  resident  within  our  jurisdiction, 
and  as  no  evidence  was  produced  before  us  by  the 
■ppellatit  to  prove  (hat  the  respondent  was  residing 
without  our  jurisdiction  from  the  date  of  her  appli- 
cation for  tbe  summons  as  aforesaid  until  she 
iipplied  to  US  for  the  order,  and  also  that  from  the 
evidence  of  tbe  respondent  tliat  she  had  previously 
resided  at  Margate  (which  place  was  to  our 
knowledge  her  natural  place),  and  whore  the 
appellant  was  residing  at  the  dale  of  the  applica- 
tion for  tbe  summons,  we  concluded  that  she  had 
not  come  into  our  jiirisdiclion  for  any  fraudulent 
or  improper  purpose,  but  was  moving  about  from 
place  to  place  having  no  settled  home,  and  that 
Margate  was  for  the  time  being  her  place  of 
residence.  That  tbe  fact  of  her  stating  in  evidence 
before  us  that  she  bad  no  place  of  residence,  and 
that  she  had  slept  at  Itamsgate  the  night  before  the 
application  for  the  sunroong  was  not,inouropinion. 
suffieient  to  oust  us  of  our  juriadiclion,  and  there- 
fore we  overruled  the  abjection.  It  was  (hen  con- 
tended on  the  part  of  the  appellant  that  if  he  had 
not  given  his  evidence  there  could  not  be  any 
ground  for  making  an  order.  That  he  (the  appel- 
lant) had  not  admitted  any  fact  that  could  justify 
the  making  of  an  onler,  and  which  could  n<it  be 
made  unless  money  hail  been  paid  since  the  birth  of 
the  child  ;  and  that  the  appellant  bad  not  admitted 
giving  the  respondent  any  money  for  the  child's  sup- 
port ;  on  the  contrary,  be  denied  it.  Also,  ibat  the 
respondent  bad  been  known  as  a  prostitute  f  jr  four 
years,  which  she  admitted  had  been  tbe  case  since 
the  birth  of  tbe  child.  In  conclusiun,  It  was  con- 
tended on  the  part  of  the  appellant  that  the  regpon- 
flent  had  allowed  a  promiscuous  inienniurte,  and 
tbat  the  chjid  could  not  be  the  appeUsnt's  awui%Wi 
Ito  tiibMnoe  of  iDtimmcy  u  depoM&to^^iun.   \\,' 


We,  the  justices,  considered  that  u  proof  of  tbe 
payment  of  money  within  the  twelve  caleodir 
months  after  the  birth  of  the  child  was  given  at  the 
time  the  summons  was  applied  for.  it  waa  not  ab»- 
lutcly  necessary  at  the  hearing  before  us  tbat  tbe 
mniher'*  evidence  should  be  corroborated  in  this 
particular,  although  from  the  evidencp  of  tbe 
appellant,  that  be  had  several  times  lent  ths 
fosponilent  money,  of  which  he  had  taken  no 
account,  tended '  to  conSrm  that  view.  W* 
also  considered  that  tbe  evidence  of  the  tespoo- 
dent  in  proof  of  the  paternity  of  the  child  was 
corroborated  in  a  material  particular  by  tbe 
evidence  of  the  appellant  to  justify  us  in  msking 
an  order  upon  him  ;  and  that  the  evidence  adduced 
on  the  part  of  the  appellant  as  to  the  character  of 
the  respondent  was  only  of  a  general  nature,  and 
not  sufHcLcnl,  we  considered,  to  negative  the  evidence 
adduced  on  the  part  of  (he  respondent.  And  apm 
the  grounds  aforesaid  we  adjudgeil  the  appellant  to 
be  the  putative  father  of  the  child,  and  ordered 
him  lo  pay  the  sum  of  2i.  Od.  per  wi-ek  from  tbe 
(late  of  the  application  for  the  aummons,  and  U  19i. 
costs.  The  questions  of  law  arising  on  tbe  abott 
statement  for  the  opinion  of  the  court  are — fim, 
whether  on  the  grounds  hereinbefore  stated  we  hid 
jurisdiction  to  hear  tbe  complaint  ?  Secondly, 
whether  there  was  sufficient  corroborative  evidence 
produced  before  us  of  the  paternity  of  the  child  (O 
justify  uB  in  making  an  onler  upon  the  appellant? 
If  the  court  shall  be  of  opinion  that  the  said  oida 
was  legally  and  properly  made,  and  the  appellant  is 
liable  a»  aforesaid,  then  tbe  said  Order  is  to  stand. 
But  it  the  court  should  be  of  opinion  otberwisei 
then  tbe  said  complaint  is  to  be  dismissed. 

By  sect.  2  of  the  T  &  8  Vict  c.  101,  it  is  enacted, 
■'  That  any  single  woman  who  may  be  with  child,  or 
who  may  be  delivered  uf  a  bastard  child  withia  ths 
period  of  six  calendar  months  before  the  passing  of 
this  Act,  may,  either  before  the  birth,  or  at  so; 
time  within  twelve  months  from  the  birth  of  sndl 
child,  or  at  any  time  thereafter  upon  proof  that  the 
man  alleged  to  be  [he  father  of  such  child  hii 
within  the  twelve  months  next  after  the  birlh  of 
luch  child  paid  money  for  its  maintenance,  make 
application  (o  any  one  justice  of  the  peace  actinf 
for  the  petty  sessional  division  of  the  coonty.  or  fM 
the  dty,  borough,  or  place  in  which  she  mav  residt, 
for  a  summons  (o  bo  served  on  the  man  alleg^  by 
her  to  be  the  father  of  such  child,"  &c. ;  and  by  Ik 
3rd  section  power  is  given  to  jnstices  in  psttj 
H'ssion  to  hear  the  application,  *'  and  if  the  evidence 
of  the  mother  be  corroborated  in  eoioe  material 
particular  by  other  testimony  to  tbe  aatiafaetioo  cf 
\  t.tie  said  justies,  they  maj  adjudge  the  mas  to  1> 


Q.B.J 


MAGHSTBATE8*  OABEfl. 
AiHWOBTH  (iipp.)  P.  Hbtworth  (re«p.) 


HoKct  appeared  for  the  respoiijenl.  Thure  are 
two  objections  raiaed  to  this  order.  Ut.  That  the 
joatices  had  no  jiirixliction  t<i  ^rant  a  Bummons, 
inasmuch  as  thu  woinuii  was  not  at  tiiv  linif  rvaidirig 
irithin  the  petty  sessional  division  uf  the  justice 
who|iranted  it,  2nd.  That  there  was  no  currobora- 
ti»e  evidence.  With  reitard  to  the  flrat  objection, 
the  woman  herself  stated,  in  her  application  for  the 
summons,  that  she  was  reaidin^  in.  the  borough  of 
Margate,  and  in  crois-exami nation  at  the  hearing, 
ahe  stated  that  when  she  took  out  the  summons  she 
bkd  no  place  of  residence,  and  slept  at  Ramsgate 
tile  night  before.  Hhe  bad,  thertfore.  no  settled 
borne,  and  it  was  competent  to  her  vo  pita  the  jus- 
tice in  the  division  where  she  happened  to  be.  In 
Reg.  V.  UugUt,  K6  L.  J.  133,  M.  C,  it  was  held,  that 
if  a  woman  goes  to  and  Iodides  at  a  place  for  tlie 
purpose  of  applying  to  the  nia|{istrates  there  for  an 
order  of  afflliacion,  intending  to  leare  the  place  as 
■oon  u  she  has  got  the  order,  she  having  at  the  time 
no  other  residence,  and  not  having  gone  there  for 
*ny  fraudulent  or  improper  object,  she  is  resident  at 
the  place  vithin  the  meaning  of  the  second  section 
of  the  statute,  which  requires  that  applicatfon  for 
•uch  order  must  be  made  to  justices  acting  for  the 
pelt)'  sessional  division  within  which  the  woman 
resides.  [Lush,  J. — flavinji  nu  settled  place  of 
abode,  she  would  have  nu  particular  place  where  to 
jipply.]  Then  as  to  the  corroborative  evidence. 
There  was  certainlj  evidence  ol  corroboration  for 
the  justices,  and  it  was  entirely  for  them  to  put  a 
The  defendant  himself  says 


The 

IS  said  by  the  court  that  the 
to   the  satisfaction  of  the 


•atisSed,  and,  ii 
18  L.  T,  Rep.  3; 
corroboration  i 
justices. 


F.M.  n'ytifcfor  the  appellant.— I  must  admit  that 
the  second  objection,  as  to  the  want  of  corniborative 
evidence,  cannot  be  sustained.  There  was  on- 
duubtedlj  some  evideuct:  for  the  justices,  and  they 
■re  the  only  judge*  of  its  sufficiency  ;  but  upon  the 
first  objection  1  apprehend  the  justice  had  no  juris- 
diction to  issue  a  summons,  as  the  wunian  was  not 
at  the  time  reaidiog  in  the  petty  setsioual  division 
in  which  the  justice  was  acting.  No  doubt  a  tem- 
porary residence  is  sufflcieol.  [Lusii,  J. — Where  did 
abe  reside  when  she  made  the  application?]  1 
should  say  at  Ramsgate,  at  which  place  she  slept 
the  previous  night.  [Losu,  J.— No ;  that  was  so 
the  oigbt  before  ;  but  she  hud  no  home.]  If  she 
bad  ao  permanent  residence  it  must  be  taken  that 
ber  borne  is  wliere  she  slept  the  night  before. 
rLlilH,  J.-  -But  she  leaves  and  gnes  away.]  It  is  uot 
because  the  is  actually  in  a  locality  that  therefore 
that  is  to  be  taken  as  her  place  of  residence  :  (Rtg. 
T.  Myott,  82  L.  J.  138,  M.  C. ;  9  L.  T.  Rep  N.  S. 
78a.)  [LnaH,  J.— The  woman  must  not  come  to  a 
place  fraudulently.  If  your  argument  is  correct, 
if  she  goes  about  from  town  to  town  as  a  wanderer 
■he  could  never  get  an  order.]  Where  she  last 
•lept  will  be  a  convenient  test  of  residence  : 

Af»antl«r  t.  Jones,  L.  Bop.  1  Ei.  133 ;  L3  L.  T. 
Bep.  N.  S.  7ti9, 

LtiBH,  J.  (a). — In  the  absence  of  any  evidence  to 
■bow  that  the  woman  had  a  residence  elsewhere,  it 
must  DC  taken  that  she  was  residing  in  Margate. 

KaKHBir  and  Uatbs,  J  J.  concurred. 

Ordtr  coafinaed,  with  aaU. 


AsHWOBTH  (app.)  i>.  IIetwokth  (resp.) 


arktt. 


Bfsfcl.  ISoflht  iliirktit  anJ  Fairs  Chuiti  Acl  1847 
(10  ^  11  Vict.  e.  U),  I'l  i)  enacted  that  "  q/ter  (A« 
martel  plnce  is  tpeietf  lo'  patlic  aae,  eeeri/  ptrsm 
other  thim  'i  licensed  haieter  irho  i/iaU  leil  or  txpoaa 
jor  tale  in  any  pfare  wilAin  the  prexribed  liisitt.  ex- 
cept in  hit  omn  dwelling  hooMe  or  i/iop,  ang  articles  in 
remct  of  ichifh  tolls  art  by  the  Special  Act  aullioriird 
la  be  taken  tn  the  marktt,  shall  for  entry  tiidi  offenet 
'm  liaUe  lo  a  penatti/  not  exceeding  Jorly  Jiillingi." 
The  appellant  was  connicttd  under  ihii  section  for  having 
eipoied  -/aoda  for  tale  under  a  wooden  tlitd  affixed  M 
hit  house  or  thop^  and  tupported  on  vooden  posts.  This 
shed  had  been  erected  for  a  periwl  of  tighlten  yeart, 
and,  previous  to  ilt  ertclioa  there  had  iecn  stone  Jtigs 
built  into,  and  forming  oart  of,  the  Aouse,  beyond  whick 
they  profected  three  feel,  the  Jtagi  Uill  remaining 
beneath,  and  aisitling  la  support  the  wooden  stud. 
Beld,  that  the  wooden  shed  wai  part  of  the  am>ellant'$ 
house  or  shop,  and  so  came  ailhin  the  exception  in  iht 
above  section,  and  that  the  conuiction  was  ioroBif. 
Case  stated  by  justices  under  20  &  21  Vict.  c.  43 
for  the  opinion  of  the  Court  of  Queen's  Bench. 

At  a  petty  sessions  beld  at  Bacup  in  and  for  the 
petty  sessional  division  of  Bacup  and  Rawtenstall, 
in  Ihe  county  of  Lancaster,  on  the  1st  April  ISGfi, 
the  appellant  was  charged  before  Sve  of  the  justlci'S 
of  the  peace  for  the  said  county  upon  an  informa- 
tion laid  by  James  Heywortb,  the  respondent  being 
the  inspector  of  nuisances  to  the  local  board  for  the 
district  of  Bacup,  for  that  the  said  appellant,  within 
sii  months  then  last  past,  to  wit,  on  the  21st  March 
1B6H,  at  the  township  of  Newchurch,  in  the  said 
county,  did,  after  a  market-place  had  been  duly 
opened  for  public  use,  and  not  being  a  licensed 
hawkn,  unlawfully  expose  for  sale  in  a  certain 
place  not  being  his  own  dwell ing-hou<e  or  shop,  to 
wit.  in  Yorkshire- street,  within  the  prescribed  limila 
of  the  local  tward  for  the  district  of  Bacup,  certain 
articles  for  which  toll  is  authorised  to  be  taken  la 
the  said  mailiet,  to  wit,  onions,  oranges,  turnips, 
carrots,  potatoes,  and  cresses.  The  justices  con* 
vicled  Ihe  appellant  in  the  penalty  of  2s.  6d.  and 
costs;  and  on  betngapplied  to  stated  the  following 
Caas.  . 

The  Local  Oovcrnment  Act  1868  was  adopted  bj 
the  owners  and  ratepayers  of  the  town  of  Bacup,  in 
the  year  ISSS,  and  in  the  year  18G4  the  local  board, 
acting  under  the  50th  section  of  the  said  Act,  pro- 
vided a  market  house  for  the  purpose  of  holding 
markets,  aod  the  said  market  house  was  duly 
declared  open  for  public  use  on  the  1 7th  Aug,  IHfi7. 
A  copy  of  the  said  information  and  of  the 
schedule  of  tolls  as  approved  by  the  Secretarj  of 
State  are  appended  to  this  case. 

The  appellant  is  tenant  of  a  dwelUng-hoose  and 
shop,  and  a  pieije  of  ground  in  front  of  the  said 
shop  ;  all  such  premises  being  within  the  clistrict  of 
tbe  said  local  lioard. 

Up  to  the  time  of  the  opening  of  the  said  market- 
house,  some  of  the  inliabitants  of  the  said  town  had 
been  in  the  habit  •>(  exposing  their  goods  for  sale 
outside  their  dwelling-houses  and  shops,  either  upon 
the  public  footpaths  or  upon  ground  attached  to 
their  dwelling-houses  and  shop*. 

The  occupiers  of  the  house  and  shop,  now  held  bjt 
the  appellant,  had  for  upwards  of  forty  years  at 
least  immediately  preceding,  and  up  to  the  time 
of  laying  the  said  information,  been  in  the  babit  of 
exposing  for  sale  their  various  goods  and  com- 
noditiea  ootside  the  said  dweUiui-tactfu*  «&&  ^us^ 
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mpported  on  wooden  posts,  had  been  erected  and 
continued  OTer  the  uid  piece  of  |n^>und  for  a  period 
of  at  leait  eighteen  yean,  and  previous  to  the 
ercctinn  oF  the  (uid  voiiden  shi-d  there  hud  be«ii 
■tone  flags  built  into,  and  fDrmini;  part  of,  the  said 
house,  and  vliich  projected  three  feet  from  the  said 
bouse.  The  said  fla;js  still  remain  beneath,  and 
Msiat  in  supporting  the  said  wooden  shed,  and  were 
erected  at  the  same  t imp  as  the  said  dKelliiigt-house 
and  shop,  which  is  one  at  the  oldest  buildinfcs  in  tlie 
said  t:>wn,  and  ban  been  erected  upwards  of  otie 
hundred  years. 

On  the  day  named  in  the  information,  the  appel- 
lant exposed  potatoes  and  the  other  articles  men- 
tioned in  the  said  information  for  sale  outside  hii 
said  dwelling-house  and  shop,  but  upon  the  said 
piece  of  ground,  and  lieneath  the  said  wooden 
ttracture  or  shed. 

The  potatoes  were  in  baskets.  The  other  arlicles 
were  eiposed  upon  roovable  boards  or  shelves,  and 
not  in  sacks  or  bags,  and  it  was  proved  that  the 
articles  and  things  eiposed  for  sale  were  taken  into 
the  shop  eachevening. 

It  was  contended  tliat  the  annual  value  of  the 
appellant's  dwelling- house,  shop,  and  premisia, 
would  be  considerably  lessoned  if  he  were  deprived 
□f  the  pririlege  of  exposing  his  goods  outside  in 
manner  aforesaid. 

The  appellant  bad  never  consented  to  any  inter 
ferencc  with  his  righti,  powers,  or  privileges  (if 
Mly)  by  the  said  local  board. 

It  was  contended  on  behalf  of  the  appellant— (1) 
that  the  eipDiing  goods  for  sale  was,  under  the  said 
circumstances,  a  right,  power,  or  privilege,  which 
could  Dot  be  interfered  with  by  the  said  local  board 
without  the  consent  of  the  appellant ;  (2)  that  the 
•^d  articles  so  eiposed  for  sale  were  not  articles  in 
respect  of  which  tolls  were  authorised  to  be  taken  bj 
Ibe  said  local  board  in  Iheir  said  market ;  (3)  tliat 
the  said  piece  of  ground  being  tlie  properly  and  in 
tbe  occupation  of  the  appellant  was  within  the 
meaning  of  (he  word  "  dwelling-place  "  in  tlie  l^th 
section  of  the  Markets  and  Fairs  Clauses  Act  1^47, 
and  therefore  within  the  exception  in  that  statuli'. 

We  were  of  opinion  (1)  that  the  right,  power,  or 
privilege  claimed  was  not  a  right,  power,  or  privi- 
lege within  the  meaning  of  tlie  oOth  section  of  the 
Local  Government  Act  lS58;(2)that  tlie  articles 
exitiscd  for  sale  (or  some  of  them)  were  articles  in 
respect  of  which  tolls  were  authorised  to  lie  taken 
In  the  said  market ;  (3)  that  the  words  "dwelling- 

Slace  or  shop"  in  the  said  i3lh  ai'Ction  of  the 
[arkets  and  Fairs  Clauses  Act  IB47,  meant  a 
dwelling-place  or  shop  in  (he  popuUr  senre  of  the 
terms,  and  that  exposing  goods  for  sale  under  the 
said  wooden  structure  in  the  manner  |jrovcd  t<i  us 
was  an  offence  under  sect.  13  of  the  said  Markets 
and  Fairs  Clauses  Act  1847. 

Given  under  our  hands  this  2nd  day  of  July  in 
the  year  of  our  Lord  18GS  at  Bacup,  in  the  county 
•foresaid. 

G.  H.  Oruekod, 
Thomas  Bnouse, 
JouN  \Vhitaki:ii, 
John  Daw  sun, 


Joii> 
Sect.  13  of  the  Markets  and  Yai 
1647  enacts  that : 

After  th*  murkst- place  is  opened  for 
persoii.  other  than  a  licensed  hanker, 
aipoH  for  ssle  in  soj  place  within  the 
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, «s ;t,v ai;;eiiiArt ^ihnrii^j i^     "<"" ''"'  ■"'0  •=*'c*,  '■ 

rt,8hjl  (or  even  .uch  offence  be  liBl.l4         art  nol  enltlltd  lo  lake 

si>eaalt7iiateic«eiiiiiK4i>i.  mtal  iheralutoj  thelintlo  ludioteiwnofU^mniiSm, 

Ompum  Huttoi  (with  whom  was  Mamtly,  Q.  C),         '"  "J'''"™.  <"  f*  "''  P"fi<\  •"  dfi<W  fitm  (k 
for  tbe  appellant,  contended  Ihal  Ae  place  where  I      '"■^'^  J"^"?  "™ff*  '*«  *'"'  P"™*- 

tbe  goodt  were  lold  wu  part  of  tha  ilweUios-^iOMw^^  \  ifiimvng  Tt«  Qwat  Eastern  RMilwa*  Canaay  s. 

V abop  of  IheappelUnt,  and  theiolote  w\x;t^  t:b«:\     ^&>a«i^,I-B*cAt:t,^<iMt.~..-tluLj.XtiJiC 


ixception  luontioiKd  in  sect.  13  of  the  Markets  ud 
Fairs  Clauses  Act  1447.  In  Pope  t.  VkaH^ 
i)  B.  t  S.  31 1.  Blackburn.  J.  saya,  "  Wherever  a 
pi'rNin  is  really  Belling  in  his  own  private  shop  there 
Ili.' will  not  be  liable loa  penalty  now.  just  as  bewinU 
iLijt  have  been  liable  (o  an  action  in  olden  lime*. 
Bat  when  parlies  are  in  reality  ^tting  npa  maikn, 
tills  is  nut  a  priiate  shop  within  tbe  meaning  (J  this 
.Vet,  hut  is  a,  market  for  holding  which  they  waM 
he  open  to  an  action  at  conimoit  l»w."  In  tbe  not 
{>tace  a  right,  power  or  privilege  to  sell  goods  in  tbs 
{ilace  where  the  goods  in  question  were  sold  hid 
1>^n  acquired  and  was  in  existence  at  tbe  tined 
itie  market  being  established  and  waa  preaerred  bf 
M.'ct.  50  of  the  Local  GoverumeoC  Act(,31  t  2i  TieL 
c.  9S),  BO  as  to  prevent  any  sale  in  auch  {dace  beinf 
un  infringement  of  the  market.  That  aectiaa  fCD- 
vides  that  -'  no  market  or  sUoghter-hoiiae  shall  be 
I.  .itablished  in  pursuance  of  this  section  ao  as  to  il- 
iL'rfere  with  any  rights,  powers,  or  privit^e*  enjoysl 
Mitliin  the  district  by  any  person,  chartered,  joiu- 
-cock,  or  incorporated  company,  witbont  lus  <x 
I  Heir  consent;"  (^EIIU  v.  Jlaytr  and  Corporalim  tf 
ISntgtiortA.  32  L.  J.  2T3,  C.  P.,  referred  to.)  Again, 
Ir  does  not  appear  that  the  articles  sold  werechaige> 
:ible  with  toUa  by  tbe  by-lawa  of  the  Local  Board 
of  Bacup. 

Quain,  Q.  C.  (with  whom  wns  Kay^  was  told  tU 
be  might  conflne  his  argument  to  tbe  first  ptna^ 
viz.,  whether  the  place  where  the  good*  were  sgU 
was  within  the  exception  in  sect.  13  of  tbe  Matbti 
.indFair«Clauses  Act  1847.  Uecontendeddiat  tbe 
^ueation  was  oneof  fact,  and  thatnnleas  it  appeared 
ID  the  face  of  the  case  that  the  justice*  had  Jto- 
I'feded  on  a  wrong  prittcipleof  law,  the  court  sboold 
i:onSrm  their  decision. 

CocKBURH.  C.  J.— I  think  the  matristrates  have 
liken  a  narrow  view  of  this  matter,  and  that  what 
ji  piece  of  ground  or  a  abed,  such  as  that  in  the 
[ireeent  case  adjoins  the  dwelling. house  or  shoft 
iind  is  used  for  the  same  purposes  as  tbe  shop,  il 
may  be  said  to  be  substantially  an  accessory  to  Ae 
bhop,  and.  therefore,  within  tbe  meaning  of  the 
"Or^s.  "  dwelling-fdace  or  shop"  in  the  Aetof  PM- 


LrsH,  J. — It  appears  to  me  that  tbe  josticei  hut 
jiut  too  narrow  a  construction  on  the  words  of  tbe 
Act  of  Parliament,  and  that  the  shed  of  the  appd- 
liint  was  for  every  purpose  a  part  of  hi*  shop. 

Hates,  J.  concurred. 

JiuJgnmlJor  ikt  apptilaU. 

Attorneys  for  appellant,  N.  C.  and  C  -ViH 
agents  for  EoMtaood,  Crettx,  and  Siotdj,  Burnley. 

Attorney  for  respondent,  CAor^  Bantard,  tit 
Whtttir  and  Dtant,  Blackburn. 


Saturday,  Aprii  24,   1869. 
Rbo.  u.  The  iKHABiTAnra  op  Li.aktsusa5t.' 
'oor-raie — Raitvun/ — Bnotdi  line — Vtattrilmlm  caln. 

C-ralt  of  aparitA  a  bniiiti  Hk  ^ 
cA  II  haud    to  tht  acnei  ^  s 
At  pariJi  aalianim 


railwau,  irhich 


UAGISTRATES'  OASES. 


KXO.  B.   TBE  IXS/LOrtAXTi 


F  Ll-iLNTBISSUtT. 


[Q.B. 


Hub 


Iliu  WM  k  cue  BUted  by  the  quarter  leuioiH 
Glftmorguuhire  upon  an  appeal  bj'  the  Great 
Western  Kailiray  Company,  againit  an  OMeument 
by  the  aaieument  conunittee  of  the  Pontypridd 
Union  of  the  aaid  railway  company  to  a  rate  lor  the 
relief  of  the  poor,  Trherety  the  rate  was  reduced 
from  the  aom  of  iOOL  to  270L,  subject  to  the  opinion 
of  this  court ;  the  amount,  in  the  case  of  difference, 
to  be  settled  by  the  cbalrnun,  the  cost!  to  abide 
the  event.    The  case  wm  as  followi : 

The  Ely  Valley  Railway  coinpany  was  eitablished 
and  incorporated  under  that  name  by  an  Act  of 
Parliameut  made  and  paised  in  the  (cition  held  in 
the  twentieth  and  twenty-first  year*  of  the  reign 
of  her  present  Majesty,  which  authorised  the 
company  to  make  a  rtulway  from  Dinas,  a  few 
chains  beyond  the  northern  extremity  of  the  parish 
of  Uantrisunt,  in  the  Pontypridd  poor  law  union, 
and  ruDning  through  tliat  parish  to  a  point  a  few 
chftiDt  beyond  it*  southern  lioundary,  where  it 
forms  a  junction  with  the  Soath  Wales  Bailway. 
It  has  two  branches  called  respectirely  the  Hymydd 
branch  and  Gellyshardd  branch.  It  is  also  con- 
nected at  or  near  Mymydd  with  the  Llantrisiant 
and  TafF  Vale  Junction  Bailway,  and  at  the  South 
Wale*  junction  with  the  Cowbcidge  Bailway,  which 
hftve  running  powers  over  a  portion  of  the  main 
line  and  one  of  the  branches.    The  branches  are 


porpose  of  this  case,  that  the  enUte  length  of  rail- 
-way  is  10  miles  and  IT  chain*,  of  wbi^  7  miles  and 
S3  chain*  are  aitnate  in  this  parish.  The  traffle  is 
diiafly  mineral  and  i*  produced  from  iioD  and  coal 
wotks,  which  are  Ntuated  partly  within,  and  pntly 
beyond  the  pariah.  Ibe  greatest  portion  of  that 
tratBc  is  brought  by  the  Ely  Valley  Bailway  to  Uie 
South  Wales  Bailway,  and  conre^  for  ione  dis- 
tance over  that  line  and  over  other  portions  of  the 
Great  Weitem  Company's  lines. 

Cnie  SoDth  Wales  line  is  the  property  of  the 
■ppdlants^  wbo  are  also  the  occupier*  of  the  Ely 
Tuley  B^way  and  branches  under  an  agreement 
for  a  lease  of  999  je*n  from  the  lit  Jan.  1861 
(which  agreement  was  confirmed  by  the  25  Ylct. 
C  I96X  ^  which  the  appellant*  undertake  to  pay 
flw  Ely  Valley  Bailway  Company  a  fixed  rent  for 
flu  ycM  ISM  of  WOOL,  for  the  year  1866  i750L,  and 
for  the  1866  and  lematDing  period  VSOOL 

Ibo  EW  Valley  Bailway  brings  a  oontidentble 
nuonnt  of  traffic  to  the  appellants'  BouthWale*  line, 
vhich  thn*  derive*  benefit  from  the  Ely  Valley  Bail- 
wsy  aa  a  feeder  to  the  main  Una.  In  the  poor-rate 
nuidettKSrdJan.  IBeSforthepariAtrfLlanbrinant 
«t  12dl  in  the  pound,  Uie  appellant)  were  assessed  aa 
occupiers  of  the  Ely  Tall^  Bailway  and  br«nche« 
At  the  rateable  value  of  4001:  The  following  is  a 
copy  of  the  atseaament  which  i*  the  mbject  of 
appeal:- 


FiBiSH  of  Llutsissur, 


Nt.au. 

Voauc^ocmpta-.— Onat  Wostom  BaUwaj  OampaD;. 
Mom*  ^owur.— EI7  VsQ*;  BaHwi^  Compauj 
Dtacrifivm  of  vrapTtn   nl<d.— Etr  TsUbt  Baling  and 
»r~""''—  9  mua*  *  afaalu,  with  sutags,  ilBaals,  uid  all 


At  the  Glamatgaoahire  Eartet  Quarter  Sessions 
1868,  the  appellant*  tqtpMled  agnnat  the  rale  upon 
the  gronnds  that  they  were  oremted.  That  the  rate 
^rma  not  made  on  an  estimate  of  die  net  annual  value, 
and  that  Ae  ratewas  not  madeln  conformity  with  the 
S7*28Vkt.c.S9,*.4.  On  the  hearing  of  the  med, 
Itwuagned  that  the  on^quesUon  f  or  the  lesuons 
WM,  whether  the  value  of  the  tnflh:  contribnted  bf 
flte  Ely  Valley  Una  and  teuchet  ai  bringing 


traffic  to  any  portion  of  the  Great  Weatern  Bailway 
Company's  South  Wales  line  was  to  be  taken  into 
consideration  in  estimating  the  amount  of  the  rate 
in  the  parish  of  Llantrissant,  and  it  was  also  agreed 
that  if  the  contributivo  value  of  the  Ely  Valley 
line  as  bringing  traffic  to  any  portion  of  ue  Great 
Western  line  was  not  to  be  taken  into  conslderatioD, 
the  rate  was  to  be  reduced  to  2T0l ;  but  if  such  con- 
tributive  value  was  to  be  taken  into  consideration, 
the  rate  was  to  be  affirmed.  The  sessions  decided 
the  above  question  in  the  negative,  subject  to  the 
opinion  of  tbo  Court  of  Queen's  Bench,  on  a  case  to 
be  stated,  and  reduced  the  rate  to  3T0£ 

The  question  for  the  opinion  of  the  court  is, 
whether  the  respondent*  are  entitled  to  take  into 
coniideration  in  their  assessment  the  value  of  the 
line  to  the  appellants  as  bringing  traffic  to  the 
Groat  Western  Railway  Company's  South  Wales 
line,  in  addition  to  the  net  profit  as  derived  from 
the  trafBc  passing  through  the  parish  of  Llantris- 
sant. It  i*  agreed  that  if  the  court  should  be  of 
opinion  that  the  said  question  should  be  answered 
in  tbs  afilrmative,  the  order  of  sessions  ii  to  be 
quashed,  and  the  rate  affirmed  j  bat  if  the  court 
should  be  of  the  opposite  opinion,  the  order  of  sea- 
sioQi  i*  to  be  conflnned. 

B.  A.  JoKBS,  Chairman. 

Fitld,  Q.  C.  appeared  in  support  of  the  order  of 
sesnoDi.  Thi*  case  i*  concluded  by  the  decision  ia 
The  Grtca  Easlem  Railaaji  Conmany  (apps.)  v.  Tha 
Ckurduoardaa  and  Overtetn  of  tie  porM  of  SangUar 
^ieips.),L.Bep.  1  Q.B.666  ;  85  L.J.  S29,  SL  C,  wWe 
it  was  held  that  the  rateable  value  of  a  portion  of  » 
railway  conaiiting  of  the  net  annual  profits  from 
the  traffic  upon  the  portion  rated,  cannot  be  in- 
creased by  any  part  of  Ute  profits  earned  by  tb» 
same  traffic  upon  the  other  portions  of  the  line, 
ovemling  the  Dorldtig  eem,  8  EEL  &  Bla.  491. 

Michad  was  called  npon. — Tha  Bmgldaf  case  it 
not  applicable  to  the  facts  in  the  present  case,  for 
there  the  traffic  did  not  originate  in  the  parish.  Tba 
ceBe  is  governed  by  the  deciiion  in  Th  London  and 
Norlk-Watem  Railicay  Vompang  V.  The  CWcA- 
wardau  of  Camock,  9  L.  T.  Bep.  N.  S.  825,  where  it 
was  held  that  Ae  rateable  value  of  land  in  a  parish 
may  be  increased  by  its  producing  a  return  to 
the  occnpiera  out  of  the  parish,  as  where  * 
branch  railway,  occupied  by  a  company  owning  the 
main  line  into  which  it  runs,  prodncei  a  profit  l^ 
virtue  of  the  traffic  which  it  causes  over  such  m^R 
line.  [MaixoB,  J. — I  can  understand  that  the  line 
which  la  fed  has  an  advantage,  but  not  the  feeder.] 
The  question  is,  what  would  the  line  fetch  In  th« 
market,  with  such  a  rent  attached  to  it  a*  in  this 
case  7  It  has  an  additional  value  in  consequence 
of  the  rent  paid  by  the  main  line.  [Ubllob,  J. — 
It  is  more  valuable,  because  It  may  coerce  the  mala 
line  eitiier  to  buy  or  rent  It.]  The  Caimo€k  case 
is  quite  in  point.  In  that  case  Cockbnm,  C.  J. 
says  "  Bent  u  primA  foeU  evidence  of  value.  Sup- 
pose at  thi*  moment  tiiere  was  no  lease,  and  the 
appellant!  wauled  to  take  It,  what  is  the  rent  thcf 
would  give?  Theywouldarriveat  that  by  this prt>- 
ce**;  What  is  the  trafBc  on  the  branch  r  what  are  tike 
expenses?  what  aie  the  pnflts  it  would  produce  toflra 
main  line,  with  some  other  consideration*  f  And 
Blackburn,  J.  aays,  "What  would  be  the  elements 
of  the  rent?  Why,  amongst  others,  the  capacity  to 
add  to  the  takings  ot  the  main  line."  [Hatu,  J. — 
The  owners  of  the  main  line  might  give  mudt 
more  than  the  branch  is  worth  to  keep  it  from 
others.  Can  you  rate  that  excel*?]  I  should  say 
so.  TbtX,  however,  1*  only  one  element  Some- 
thlng  ha*  ictuilly  been  done  to  give  an  additional 
valueto  theUnd  InLlsntrissuit.  What  ii  Its  valiw 
to  «  nSwa;  comcany  vUhikai  V*  >Aa  ■&»>ms^ 


Une?  Thii  ii  Dot  only  ot  idTsntage  I 
line  b;  keepine  out  otber  partiei,  but 
for  the  increated  trafflc  [H*ibs,  J.— Ton  might 
contiaue  thia  proceii  throughout  ill  the  puiihei 
through  vhich  Uie  line  runs.]  A  deduction  ahonld 
1>e  insde  with  reference  to  the  BueMnient  of  the 
pariihei  on  the  miin  line  in  reapect  of  the  enhanced 
Talue  of  the  br»nohe».  [Millob,  J. — What  reaJ 
difference  ia  there  betveen  a  branch  line 
main  line?  H*rEB,  J— Suppoae  voo  p 
tDrable-down  houae,  and  it  ia  boaght  for  a  Urge 
mm  by  an  oppotite  neighbour  In  order  to  remove 
it  aa  an  e;e«ore,  would  that  Increaae  ila  value  f 
BtsLLOB,  J. —It  ia  not  what  It  ia  worth  to  a  par- 
ticular tenant.  Ita  value  to  the  pariah  ia  not 
increaaed  by  a  fancy  aum  being  given  for  it.]  But 
auppoae  two  competing  partiei  are  aniioua  for  it, 
they  would  bid  againit  each  other,  and  the  higher 
price  given  would  be  ita  rateable  value.  In  7Ka 
jVeKmarttt  Railvaf  Company  T.  Si.  Aitdrem  iMe 
LeiM,  23  L.  J.  76,  M.  C^  Lord  Campbell,  C.  J.,  at 

r^  63  aaya,  "The  only  queation  aubmitted  to  na 
whether  in  rating  the  appellant*  to  the  relief 
of  the  poor  fm  the  portion  of  their  railway  in 
the  jMui^  of  St.  Andrew  the  Leaa  the  anm  of 
S106I.  9a;  Id.  paid  to  them  by  the  Eaatem 
Cona^ei  Railway  Company  ought  to  be  taken 
faito  canaidenttioD  in  eatimatinK  tbe  rateable 
talue.  Tbe  appellanta  contend  that  thia  anm  ought 
not  at  all  to  be  taken  into  conaideration  in  aaaeaaing 
them,  aa  oocapien  ot  (he  railway,  to  tbe  relief  of 
the  poor,  aUe^ng  that  it  cannot  be  treated  a*  the 
aamingt  of  their  railway,  or  ae  rent  or  nxmey  paid 
in  the  nature  of  rcot,  for  the  uae  ol  the  railway. 


the  appellant!  for  the  portion  of  the  branch  line 
wtiich  la  in  the  limit*  of  the  reipondenta'  paritfa, 
thia  payment  ought  to  be  taken  into  conaideration. 
I  think  it  i*  received  by  the  appellant*  in  reapect  of 
their  occupation  of  the  railway,  and  i*  a  part  of  tiie 
profits  of  that  occupation."    Further  on,  be  aaya. 


UAOISTBATEB'  OASES. 
Re«.  r.  Kbai*  ahd  OTHuas. 


within   the  reapondenta' 

valuable  and.  productiTe    , 

thing  connected  with  the  uae  of  it  in  another  pariah, 


tendered  more  valuable  and.  productive 


£r- 


and  accOTding  to  decided  catea,  it*  rateable  value 
within  the  reapondenta'  pariih  ia  thereby  enhanced." 
Tbe  qnettion  of  contributive  valne  doe*  not  *eem  to 
have  been  much  argued  in  the  HaugUtg  cast. 

FUU,  Q.  C.  in  reply.— The  Baughlq  case  was  in- 
tended to  be  a  decision  deciaive  upon  thia  point, 
and  thia  caae  cannot  be  decided  in  favour  al  the 
aipellaut*  without  overruling  it. 

a  be  a  branch  line 
portion  of  the  main  line.  The  question  ia.  What  !b 
the  value  of  tbe  line  to  the  pariah?  It  it,  what 
would  be  the  amount  that  the  hypothetical  tenant 
would  give?  The  queation  asked  i*,  whether  the 
leapondenta  are  entitled  to  take  into  consideration 
in  their  aaacasmcnt  the  value  of  the  line  to  the 
wipelUnts  a*  brioging  traffic  to  tbe  Qreat  Weatem 
Bulway  Company's  South  Wales  line,  in  addition 
to  the  net  profit  ao  derived  from  the  traffic  passing 
through  the  pariah  of  Llantriaaant  ?  Now  I  think 
the  caae  ia  governed  by  the  llaaghitM  case ;  and  I 
think  that  the  Lord  Chief  Juatice  did  not  intend  to 
abide  in  that  case  by  what  he  said  in  the  Canawi 
case.  I  certainly  ahall  hold  by  what  I  said  in  the 
former  caae.  There  is  a  difficulty  introduced  by 
mixing  upthe  hypothetical  tenant  with  the  actual 
tenant,    ^e  real  question  is,  whether  because  the 


um  onuu.  [C  Caa.  B. 

traffic  of  Llantriaaant  cornea  on  to  tbe  Giwt 
Wealem  Railway  there  should  ba  any  addition  ta 
the  rating  in  Llantriaaant  ?  I  think  there  stnold 
not  be,  and  that  tbe  order  of  aeasiona  ahoald  ka 
confirmed. 

UAKMur,  J.  coDcuned. 

H^TEs,  J.— The  Haupklrg  esse  settles  the  qnestio^ 
and  reduces  to  the  ordinary  mle  certain  aberratioa* 
which  bad  crept  into  the  subject. 

OrJir  of  tutitHU  eaafirmt^ 
Attorneys  for  the  appellants,  >'«■;•  Ui^lit,  aad 


I.  Mm.,  BsmsasrwL—. 

Apnl2i,  ami  Mag  1,  1869. 

(Before  Kbllt,  CB.,  Btlu,  J-,  LmH,  J.,  Cuam, 

B,  and  Brbtt,  J.) 

Rbo.  a.  Ekax  amo  oiUKma. 

Evidact — Banbuplqi  examiaalian — 13   ^  13   Fi^ 

£.106,1;  IIT— it;^S6  1^1.  c  ]S4,a.SQl 
Tuvtd^  a»  txemiaatiai  1^  a  boMtnpl  wMfa-Ui-U 
l^cLclOe,*.  117,  otfauwU  »  svsdnea  Of  o  ip»- 
itlin  awAr  Ms  an/  a/"  Ms  cntrf,  pmrtmnU  to  24  f-  U 
VieL  e.  131,  a  203,  it  m»*t  apptar  llat  ' 
afltr  IMm/  van  radaesd  laM  writing  wtr 
tubttribtd  ^  die  boMJcnipl. 
Caae  reeerred  br  Hannen,  J.  for  the  opiakB  «( 
thf*  Court: 

Tbe  aecnaed  were  tried  befora  nM  at  tbe  iMt 
StaiTerd  Aadaea  for  coospUvcy. 

The  indictment  alleged  that  after  m  petitka  ii 
hrakruptc?  by  tbe  priaoner  WlUiam  Keao,  da 
ptiwHMn^  Intending  to  defraud  and  defeat  lit 
creditor*  of  William  Kean,  *ixty  day*  pcioi  to  Us 
adjudication  in  bankruplcy  did  cuuejare,  conled^ 
rate,  and  agree  together  to  remove,  ooocaal,  ibI 
embeizle  a  certain  part  of  the  proper^  d  tha  **U 
William  Kean,  to  the  value  of  UU.  and  nnrari^ 
with  intent  to  defraud  tbe  eteditora  of  hia  tha 
•aid  William  Kean,  and  did  reoMiva^  t-'imth',  aal 
embeule  the  aaid  good*  with  intent  to  defiwad  tki 
creditora  of  the  aaid  William  Eaan. 

The  proceediuga  in  the  Court  of  Bankn^tcy  far 
tbe  Birmingham  district  in  the  banknqili^  rf 
William  Ema  were  duly  proved,  and  in  ampoit  rf 
the  proeecution  certain  documenta  wera  oSeted  ia 
erldenee^  which  appeared  to  be  analnl  with  uie  *■! 
of  the  (aid  court. 


Hieae  docnments  had  the  following  heading : 


Then  followed  what  purported  to  be  the  qnattiaB* 
and  answers  of  the  bankrupL 
Another  document  was  headed  aa  foUowB: 
TlioinM  Smith  lATins  bHs  dnly  nracn,  aad  M»ltt  n- 
oinad  it  tha  time  ud  pUoB  uhtrwm  UMatta^sd,  to  ths 
Uowinf  qoMtioii*  KtBrBso  tte  loUowinf  snail  III  a 
Then  followed  quettion*,  and  what  poipocted  M 
be  anawera  of  the  prisoner  £Unith. 


A  similar  heading  preceded  qoc 
jrported  to  be  die  answer*  of  the 
Smith. 


None  of   these  docnments  were  rifned  bf  ft> 


CJ  CocaBsaa.C.J.wMat 
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C.  Cas.  R.]                                             Rbo.  v.  Burbows.  [C.  Cab.  R. 

— — ■ —  ■ * 

Bankraptcy,  and  that  a  shorthaod  writer  took  notes  that  had  been  done,  and  therefore  the  examinatioQ 

of  their  examination,  but  the  shorthand  writer  was  was  inadmissible  in  eridence.     In  Beg.  t.  Scotia 

not  called.  25  L.  J.  128,  M.  C. ;  7  Cox  C.  C.  1C4,  a  compulsory 

It  was  objected  on  behalf  of  the  prisoners  that  examination  under  that  section  was  admitted^  bat 

these  documents  were  not  admissible  in  evidence.  there  the  declaration  required  by  the  statute  was 

I  admitted  them,  but  reserred  the  question  as  to  signed, 

each  of  the  prisoners  whether  what  purported  to  be  ._              ,              ^  «     ^t.               a* 

his  examination  was  admissible  in  eridence  against  No  counsel  appeared  for  the  prosecuUon. 

him.  Cvr,  adv.  vuh. 

The  jury  found  all  the  prisoners  guilty. 

I  postponed  judgment  until  the  opinion  of  the  May  1. — Kelly,  C.B.— In  this  case  the  Court  is 

Court  for  Crown  Cases  Reserved  upon  the  above  called  upon  to  determine  whether  certain  documents 

case  should  be  obtained,  and  admitted  the  prisoners  termed  depositions  in  bankruptcy,  were  admissible 

to  bail  to  appear  and  receive  judgment  in  evidence.    By  sect.  203  of  the  Bankruptcy  Act  of 

Jaxes  HjLXtm,  1861,  documents  like  those  in  question,  bearing  the 

seal  of  the  Bankruptcy  Court  are  admissible  in  evi- 

AnttU  for  the  prisoner. — ^The  conviction   ought  dence ;  but  when  we  refer  to  the  Bankruptcy  Act  of 

to  be  quashed;  for  the  evidence  objected  to  ought  1849  s.  117,  under  whicJi  the  depositions  in  ques- 

not  to  have  been  received.    The  documents  were  tion  appear  to  have  been  made,  we  find,  to  make 

admitted  in  evidence  under  the  20Snl  section  of  the  the  depositions  available,  they  must  be  subscribed 

Bankruptcy  Amendment  Act  18(>l  (24  &  25  Vict,  by  the  persons  examined.    Here  neither  the  original 

c.  134)  which  enacts :  depositions  nor  the  copies  reduced  into  writing  were 

That  any  petitton  for  adjudication,  or  arrangement,  signed.    Under  these  circumstances,  they  were  not 

adJndioation  of  banknipt<?y,  anignment,  appointment  of  depositions  at  alL  and  were  wholly  inadmissible  in 

^^S^JI^<,^S:^'^%,S^^^iJ^S^^j^  e-SJ^     ConmsqueaUy  the  conrictioa  ma.t  be 

tlM  proriitons  of  this  Aet,  appearing  to  be  sealed  with  the  quashed. 

nal  of  any  ooort  under  this  Just,  or  anv  writing  purporting  Conviction  quoihed, 

to  be  a  oopy  of  any  mch  document,  and  pniporting  to  be  eo  ^,^^ 

sealed,  ahaU  at  all  times,  and  on  behalf  of  all  persons,  snd, 

wbether  for  the  purpoees  of  this  Act  or  otherwise,  be  #«        .        ^     .«»<    «a/w% 

admitted  in  all  courts  whateyer  as  evidence  of  such  doou-  Saturday^  April  24,  1869. 

BMnts  respeotiTely,  and  of  such  proeeodings  and  orders  ,^  ,         _              ^■.^■«%                  -.-r            -rr 

having  reepeotiTelv  taken  place  or  been  made,  and  be  (Before    KsLLT,    C.   B.,   Btlbs    and    LuSH,  JJ., 

d— mod  vsqiMotiYely  records  of  such  oourL  without  any  ClbaSBT,  B.,  and  Brbtt,  J.) 

ftuther  proof  thereof ;  and  no  such  eopr  shall  be  receirable 

In  evidence  unless  the  same  appear  to  oe  so  sealed,  except  Rxo.  v,  BuRROWS. 

where  otherwise  in  this  Act  specially  proTided. 

[Lush,  J.— This  document  would  come  under  the  FaUe  pmencts^Evid^noe. 

word   ''deposition**  in  that  section.]     Yes;    but  On  an  indictmmt  for  obtaining  goods  in  a  market  bg 

tfaeee  were  not  proved  to  be  depositions,  because  it  falselg  pretending  that  a  room  had  been  taken  at  which 

did  not  appear  that  the  prisoners  had  signed  them.  to  pay  the  market  people  for  their  goods,  the  jwrg 

The  examinations  were  taken  under  the  Bankruptcy  fmmd  that  the  weU-known  practice  woe  for  bmfere  to 

Act   1849  (12  &  13  Vict,  c  106),  a.  117,    which  engage  a  room  at  a  public'house,  and  that  the  prisoner 

90MCtM :  conveyed  to  the  minds  of  the  market  people  that  she 

That  the  court  may  summon  any  bankrupt  before  it,  had  engaged  such  a  roomj  and  that  tk^  parted  with 

whether  such  bankrupt  shall  hare  obtained  his  certificate  (^gir  ooods  on  such  belief' 

ot  not ;  and  in  case  he  shall  not  come  at  the  time  appointed  ^                            ''  ' 

hy  the  court  (baring  no  lawful  impediment  made  known  to  Held,  there  being  no  evidence  that  the  prisoner  knew  of 

f^  !SfT!li^  £?  *'**°^  t*  r**  ?S!l'  **  ■'^H,.^'''^  «c*  «  practice,  and  the  case  being  consistent  with  a 

for  the  court,  by  warrant,  to   authorise  and  direct  any  .  '^    t    ^i           . .                 ^   r                   j 

pmon  or  per^s  the  court  shaU  think  fit.  to  anpreheni  promise  oniy  on  her  part  to  engage  swJiaroom  andpqy 

and  arrest  such  bankrupt,  and  bring  him  before  we  court ;  for  the  goods  there,  a  convictwn  could  not  be  sustained, 

said  upon  the  appearance  of  such  bankrupt,  or  if  such  ^                     j  #      ^v         •  •        ^«  au*.  n....^  v 

baiiknivt  be  present  at  any  sitting  of  theconrt,it  shall  be  Case  reserved  for  the  opmiOU  of  this  Court  by 

lawful  for  the  court  to  examine  such  bankrupt  after  he  shall  Bramwell,  B. 

*SniT^!^****K*  ^l  dedarigon  contatoed  in  the  This  was  an  indictment  for  obUining  goods  by 

•ohedole  W  (a)  to  this  Act  annexed,  either  by  word  of  ^.i^  .^««*««^«-      t»  »..  ♦-;«^  u^f^,^  «,«  -*  ♦Ka  i.ZV 

wmth  or  on  Interrogatories  in  wriUug;  touching  ill  matters  false  pretences.    It  was  tned  before  me  at  the  last 

relatinir  to  his  trade,  dealhigs,  or  estate,  or  which  may  tend  assizes  for  Hertfordshire.     The  evidence  was   as 

to  disdoee  any  secret  grant,  con?eyance.  or  concealment  of     follows : 

!£  'S2:iJnri5lC^W^'«!^Sir«'°r5^  EUz«  Cbo™.  wife  of  WiUi«n  O.born : 

into  writing  the  said  baSorupt  shall  sign  and  subscribe.  On  Friday  Feb.  12th  I  went  to  Tring  market.     Met 

The  bankrupt  i.  not  to  be  exunined  until  irfter  he  »SS°S  'JuSl'  fSS!  "i^FoSin  ^ST  a^  '^ 

has  made  and  signed  the  declaration  in  schedule  W,  ''  Thirteen  pence."   I  said,  "  No :  it  was  yeiy  good  work.*^ 

And  after  he  has  been  examined,  his  answers  are  to  She  asked  how  many  scores  tiiere  were.    I  ssid;  "  Thirty." 

be  educed  into  writing.  «,d  the  e-min^ion^  JJg  £*  i;^^. «-- «Ji,,  J.5i%^'.K^/  ^ 

reduced  into  wnting  is  to  be  signed  and  subscnbed  means,  bring  it  in,  as  I  supposed,  to  the  Boee  and  Crown. 

by  the  bankrupt.    Here  there  was  no  evidence  that  lasked  for  a  ticket.    She  ssid  that  did  not  matter.    I  said. 

— — ■ ■ "  Then  where  do  you  pay  f*     She  said,  in  the  Boee  and 

(a)  SCHEDULE  (W  ) Crown  tap  room ;  there  she  would  pay  me.    She  took  it 

Form,  of  dedaration  to  he  mad«  bu  tht  hankrupi  or(U  go  to  a  pubUc-house  to  be  paid.    I  parted  with  it  on  belief 

wtnkrupt'B  tr»/«.  ghe  woiUd  pay  me.    I  did  not  know  her  as  a  plait  dealer. 

I,  A.B.,  the  person  declared  a  bankrupt  under  a  flat  in  i  thought  she  was  a  plait  dealer,  because  she  bid  for  it,  and 

bankruptcy  dated  ^e       day  of        tor  under  a  peUtion  for  told  me  where  she  would  pay  for  it.    Several  buyers  pi^ 

■4)adication  of  bankruptcy,  filed  on  the       dajr  of       in  the  there.    I  went  to  the  Rose  and  Crown.    They  begin  to  pay 

jrear  of  our  Lord       ],  or  I,  CD.,  the  wife  of  A.  B.,  declared  about  half  past  nine.    I  might  have  beUcTed  herlf  she  hod 

a  bankrupt  under  a  flat  in  Bankruptcy  dated  the       day  of  nid  she  would  pi^  at  half  nwt  nine  in  the  market  place.    I 

[or  inder  a  petition  for  adjudication  of  bankruptcy,  did  not  find  her.    Other  dealers  were  there. 

filad  OA  the       day  of       j,  do  solemnly  promise  and  declare  rtm^^m  ««>«.«:  «.wi . 

that  I  wsn  make  true  answer  to  all  su^  questions  as  may  be  Cross-examinea  . 

propoeed  to  me  respecting  all  the  property  of  the  said  A.B..  I  have  attended  Trin^  market  thirty  years.    She  took  it 

aaoall  dealings  and  transactions  relating  thereto,  and  will  after  I  asked  where  she  paid,  and  after  she  told  me.    I 

a  fun  and  true  disclosure  of  all  that  has  been  done  believed  she  would  pay  me,  and  so  parted  with  it.   Hn^ssc^ 


with  the  said  property,  to  the  best  of  my  knowledge,  infer-    are  maxiy  public-houses  whet^  tK«:!  V^  >  ""CN^l  ^^»Q  ^^  vsasi 
asatftonaiidbiiiflL  priTatehouaea.   l^«i^\«^*B««b«aMl^irtwwB?ai.*.«i?a5K^ 

(CMgned)       A.B.  [or  CD.,  the  wife  ot  the  said  A.B.]        of  an  houx. 


MAGISTEATIB'  OASES. 


C.  Ci«.  R.] 


[a  C1S.B. 


breach  of  contnct.  The  faUe  pretence  Uid  in  tli 
inlictmeDt  wm  that  the  prtooner  allied  tlat  A 
hud  taken  a  Toom,  but  the  eridence  does  not  mpgot 
a  sanvictiDn  on  that  ground ;  all  that  tbecateibm 
i9,  that  ihe  uid  the  would  par  for  the  nnai. 

No  conntel  appeared  (or  the  proaocation. 
Eellt,  C.  B.— It  U  condrtent  with  all  that  w 
tited  in  the  ca«e  that  the  priaoner  m»j  hare  looa 
dCo  the  market,  not  knooiliK  whether  ahe  wmU 
make  any  pnichaaea  or  not,  and  hanng  made  kxm 
purchaaea,  that  ihe  then  promiacd  to  paj  for  than 
&t  the  Boae  and  Crown  publie-luMiae.  At  Aa 
she  made  the  promiae  ahe  had  Dot  takes  a 
at  the  Soae  and  Crown,  and  there  i*  no  eri- 
i  that  she  knew  there  waa  a  practice  in  tlw 
market  to  take  a  room  for  caakdnK  ancA  paTiomu. 
It  i«  qail«  coniutent  with  the  eridence  that  all  ihe 
meant  wa4  that  the  wonld  then  take  a  room,  and 
there  paj  for  the  pnrchaaes.  That  i«  not  a  lah» 
pretence,  and  the  conriction  mnat  be  qnaahed. 
The  reat  of  the  Conrt  coactured. 


Timar  Crockett,  wife  of  George  Crockett,  Tring ; 


>™»ted  (or  pUit.    I  tii.  "  T™  panee 

Sha  nid,  "  Tan  ssnce."  Sha  taA  It."    I  laid, 

_ — . »  at,  ,^^  «^t  ,tg 


htlfpepBi-      ,     . — 

**wliBn  do  jm  p»,  good  wont 
RoomiBr. nubn.      laid,  "I 
Bid,  "  rn  p«  at  the  Boat  and 
took  tt  off  Du  baud.    "   ' 
1nraratotaV><>     T 
in  the  tap-i 


Croii-ezamined ; 

When  I  aiked  hei  whan  iha  vonld  par  ahe  had  got  the 

How. 

I  WW  prlaonar.  Bha  took  plait,  and  aaked  what  I  wanted 
lor  it.  I  aaid,  "  Ei^t  pence."  She  aaid,  "  Saren  penoe." 
I  aaked  her  when  aha  paid.  She  aaid.  ■>  At  the  Boaa  and 
Crown."    1  nd,  "  When  ai«  joa  pajtnK,  or  whare  will 

Cparf"  She  aid,  "Yoa-U  be  fine  to  find  ma."  I  be- 
ad aha  wai  ao  honaM  woman.  I  tbon^t  aha  loiA  the 
TDom  aa  well  aa  othen.  I  Chobf  ht  aha  baa  bafloi  tliare  and 
taken  a  room  to  pa;.  That  la  the  naotlce.  Wa  aak  the 
bnjeia  If  we  don't  know  thffB.  1  haliend  aba  had  taken 
theiwnn.  Thsj  atopapannTOiitottkap>lee,*BdwahaTe 
beer  i  aoma  do,  and  aome  do  net,  but  paj  tha  room  thom- 
■elTei  and  atop  nothing. 

Tome: 

I  paitad  with  n»  plait  bMansa  1  thooiht  ahe  waa  an 
honeat  woman,  and  bad  put  up  tJiare. 


tortharooin.  Two  trout  roomi  were  taken  thia  dar-  _... 
bnjar  had  a  aepanta  taUa.  The  paiaonar  had  not  taken  a 
Toom,  DOT  anfthing  to  juAtiFj  her  m  aajing  aha  waa  gt^ns 


Thapiiioiiei 
Tome: 
Wa  bava  repilai 


Bobert  Goodyear : 

I  took  priaoner  at  IiSiBblou  that  anenoon.  _  _ 
OYeTT  hooaa  in  Tring  fint.  Onild  not  find  her.  Laivbtca 
la  a  mile  from  Tring.  I  said, "  Are  jon  a  plait  bBjer."  ah« 
aid."tbiQalittlea(imatlmaafinmTn^ebbonn.''  I  aald. 
**  Have  Ton  booght  anj  to-du  F"  She  aara,  "  No."  laaid, 
"Tell  the  traSi  awoman  haj  bean  to  Tring  market  and! 
got  a  lot  ofplalt  without  pajing ;  have  ion  bean  to  Trlnr 
market f  8be  lald,  "Ho?'  She  tnmed  to  a  peraon  and 
—     Untaira  in  ■  back 

aiH-"  How  mDi-h  fur 


plait.    She  aflarwardi  Bald,^'Hoiir  much  turtherhaTe 

go!"    Sheaaid,  "  1  have  been  to  Tring  market  and  boogM 
plait,  aod  paid  tor  it,  l«t  not  lor  fliat  two  bondlea." 

G>dif  nbmitted  there  waa  no  case. 

The    iodictment    was    sppropriate  to    the  caae 

I  told  the  JIU7  aa  follows :  If  it  U  the  practice  for 
huyera  to  engage  a  room,  or  table  in  a  roo 
pnblic-honaet,  of  which  the  Soae  and  Crown  ii 
to  pay  teUen  of  plait;  if  that  practice  ii 
known ;  if  what  iha,  priaoner,  laid,  naturally 
Teyed  to  aellera'  minda  that  ahe  had  done  » 

that  waa  nntroe ;   and  if  they,  or  any  of  I , 

parted  with  their  goods  in  the  belief  aha  had  done 
■0,  then  they  might  And  her  guilty. 

They  foooJ  her  guilty. 

I  have  lo  reqneat  the  opinion  of  the  Court  of 
Criminal  Appeal  whether  there  was  evidence  of  the 
matten  left  to  the  jury  ai  to  any  of  the  caaea.  And 
whether  the  direction  waa  correct  in  point  of  law. 

If  the  direction  waa  correct  aa  to  any  of  thecasei. 
and  there  was  evidence  to  anpfiort  it,  the  conriction 
aa  to  inch  case  is  to  stand,  oUierwiae  to  be  quashed. 

The  |«isoner  is  on  bail. 

G.  Bbanwell. 

<Jfltf  for  the  priaoner.— The  cotmcttcm  was 
*nag.    All  that  the  eridence  uawmlei  Vq  u 


r,  i&^I,  1869. 
(Before  Exllt,  C.  B.,  HIbathio  and  Lvih,  JJ, 
CuEASBT,  B.,  and  Bhxti,  J.) 


T^pnteuter  laU  noaor  te  i 
OR  lit  ascarilji  «/a  titf  ^  a 
ataaory  nofe  vf  pritoiter  oa 
a  dtdaralioA  mttkbrn  f 
leatatnambertd.  tkt  e 
du  IMM  ■'(  vol  Ladni  to  lAe  proaecalor,  lAa  phtmtr 
haong  a/ae  hanri  bt/ort  givm  a  bill  o/"  aolt  Jir  Al 
famitwe  to  anodur  pawn,  bal  ao(  lo  xttfutl  Dofat: 
raid,  that  ti 
part  of  a 

Case  reaerred  for  the  oidnioa  of  thia  Coort  ty 
Sir  Thomai  Tilaon,  Chaitnun. 

At  the  general  qnarter  aeatioa  of  the  peace  hoUtB 
at  Beigate  in  and  far  the  conn^  of  Surrey  on  Tws- 
day,  the  6th  AprU  IS69,  William  Meakin  waa  VM 
and  convicted  on  the  firilowing  iDdictment : 

SorreT.— The  ioior*  for  our  ladv  Ulb  QDaan  bbob  tbA 
oath  pneant  that  WtlUam  MeaUn,  on  the  SSth  R«.  IK 
nalawfnUj  and  koowlnaly  did  Wsdj  pawtoid  imto  Thoaai 
John  WlUianu  that  the  gooda  of  biia  tba  aaid  WHIM 
Sleaktn  wan  nnenoimbacM,  and  that  a  •— *-l-  nufd" 
lUl  of  ale  ot  the  aid  gooda,  whkA  pratandiad  hfi  if  a* 
tlu  Hid  William  Ksakui  tb«a  dattn^Bi  *«  »»  bU  tvhm 
John  Wmiama^  waa  a  good  and  n 
gooda  to  the  mid  Thomas  Joha 
whlcb  Mid  blaa  pretaneaa  the  — m  ttuuhui  mtmi-  <» 

.       ...J     .JT,     ..-—...■■-■.—  iTilii 

XL  ISi.  Sd.  In  nunar,  with  latant  to  diAa^  wteim.  h 
truth  and  in  bet,  the  aid  goods  of  htm  tba  MU.WiBiiB 
UeakJn  were  not  than  DnenoimbavBd,  nor  wna  Ik*  mM 
IvetandedbmafalaagaodaBdTaUdbniot  aalaafthe^ 
^looda  to  tbs  aaid  Ibooaa  Jidin  "'-'llama  -grt-i<  Aakaw 
of  the  atatnta  in  lucb  <Bae  mndiB  and  |.miil*la1. 

The  following  waa  the  eridence  •', 

Thomas  John  Williama,  money  lendA,  68,  L(«i- 
more-road,  Walworth: 

InKoTambarlaataome  timaplocto  tbaMth-Iawpri- 

(oaer.  On  tha  SMhl  aaw  him  at  tka  bovaeof  lli  i  m" 

>rba  pnpared  the  Ull  o(  ale.    In  tl 
iionaT  uninap.m.    Be  ptodtwed  tc 

onthaaaoiadw'-'^ *— 

ond  rigned  I^U , 

that  be  bad  aot  dtarnd  M ,_ 

wonld  not  nmove It,  Oat  ha  liiiiiiiiBail  Ili  liiameW  W~ 

I.  mil  Hut  lliaii  II JiiiljaiMla  laiiliial  Ml      ^ 

ileolarmtlaB  was  put  la  and  read.} 
\     UtiBtha*Il«tMmba(aSLU(.M.    Tha^lnMMt** 
ilif  '^iiiii  "111  i>  r  fill  •^iillii  ilii).  cliaa  waa  ndaalslli'*' 


UA0I8TBATES'  OASES. 


[C.  Ca«.  H. 


nttnnL  u^  that  tt  wh  hli  own.  He 
olmU.  rTb8  bill  ot  Mlewu  pat  tau 
'     iw  tt  ilsiud  bj  him.    I  aid  not 


bd.] 

Iter  It  tin  moiae 

_..- „-r«  me  %  promlt- 

Bon  nota,  dBt«]  atth  Nor.  1888,  for  121. 

"nujouit  and  HTeimlDote  of  hiiBMlf  udof  John  HoltOB, 
juatds  on  dauBd.    [Thanota  «upatiaandt«d.1 

lft«itlisbill  of  ■A  «u  t«giatend,  I  mnt  to  Batchun 
Paik-rdBd  and  toond  On  good*  Iwd  bMB  dcKed  out  m 
Iioar  btlcoe.  I  tonnd  tliMn  at  the  Hams  TsTetn,  btloug- 
fau  to  hia  brother.  I  had  not  Donaented  to  thslr  ramonl. 
IWoie  I  re^ataiad  mj  biU  of  gale,  I  waa  not  aware  thece 
ma  another  bill  of  aals.  I  put  a  mm  in  poaaeaalon  tor 
Uinew*aka,andaftaanotlDalreinoTadhlm.  lliaTaiiot 
ham  laid  one  ahllllng. 
CroBi-exainined : 
I  haTS  carried  on  my  bnainaaa  tan  or  i 


bm  ol  nie  u 


a  on  demand.  I  took  prooae 
J,  in  tliB  lord  MftTOr'BCoort, 
u-k'tti&dr  Hr.  Noon»  of  BuoKieta- 
rba  Kflatlamaii  who  prepared  tha 
jit.  Priaonar  drflw  thepromieaoFT 
«e  from  Holtoo.  In  ararj  cue  1 
Ld  promieeoTT  notes.    1  aaw  the  f  undtore 

.    Ih&veanijjTaatoiT  I  made.    The 

iaad  two  parloura,  throe  bedroom*, 
:CDen.  rne  lair  Talue  of  the  fnmltore  between  man 
m  Honld  be  2S.  to  SOL 


hooae  at  Hatcliam  contaiaad  tv 


It  lend  tha  moner  on  the  snaruit«  of  Holton. 

t  have  lent  the  money  on  the  bill  ol  eaJe  or  pro- 

'"*-  •'  I  had  not  had  tt- '  " '— — 


aibni;- 


that  Uia  fnrniti: 

Patrick  Wood,   monej  lender,  2,    Qi 
chamben,  Loodon-wsll : 

Aboat  the  12th  Nov.  IMS,  priaoner  came  to  me  to  borrow 

901.  on  hia  Inniture  in  hia  bonae  at  Hatcham  Park-road.    I 

.......    ..     T,..  .,-.       ...  .         id  three  pjn. 


cutedto 


a  hill  of 


le[biUo( 


It  in  and 


He  then  < 

sJ^erwsrda,  tl 

Harne   TaTom.      i   lona  poaaoaaion 

Crou-eiamined : 
TbabiUofsalaredtoealoooof  2K.    _.__, 

"■  "  igthstaTem  (orblabtother. 


I  gBTe  prlaonar  Xt. 


7t  la  a  prattj  buga  bonae!  we  removed  the  ^ooda  ._  ._. 
tavern.  We  got  St.  tor  them,  and  had  to  pay  expanaee.  1 
^ava  priaooer  no  notice,  Imt  beliera  bia  wife  and  frieMl 
■xan  pieaent  at  tbaaile. 

At  the  cloie  of  the  caae  for  the  proaecatioa,  the 
conuel  for  the  priioner  contended  th&t  there  wu  no 
cue  to  go  to  the  jury,  ioumucb  m  the  case  wai 
piecitely  similar  to  A  t.  t'odringion,  1  C.  ft  P.  SGI, 
mud  that  on  the  authority  of  that  caie  the  jury 
Cliould  be  directed  to  acquit  the  defendant. 

The  court,  however,  hariuK  referred  to  the  caaeB 
of  Sea.  -r.  Rirgaii,  26  L.  J.  105,  H.  C,  and  A^.  v. 
Oaw%,  2  Hoo.  &  R.  17,  considered  that  the  cau 
•honld  be  left  to  the  jury,  and  pat  It  to  the  jarj, 
that  if  the  defendant  made  tiie  repreaentations 
charged  in  the  indictment,  and  if  they  were  false, 
And  if  they  conitituted  an  etaentlal  inducement  to 
the  proiecutor  to  part  vith  hii  money  the  jnry 
■hoiud  find  the  defendant  gnilty,  and  they  returned 
>  verdict  of  guilty  accor£ngly :  but,  on  the  appli- 
ca^n  of  the  defeodant's  cooniel,  the  court  granted 
«  case  for  the  determination  of  the  Court  for 
conaideration  of  Crown  Caaei  Bererred,  whether  on 
the  abore  facts,  on  the  authority  of  if.  t.  CoAing- 
ten,  the  jury  should  not  have  been  directed  to 
acquit  the  defendant. 

Judgment  wai  reipited,  and  content  given  to 
defendant  bcdug  bailed,  but  at  yet  he  has  not  found 
taiL 

Tho.  TiLaoir,  Chairman. 

J.  Thomptem,  for  tha  priwner. — It  is  submitted 
that  then  waa  no  evidence  to  sapport  tke  indict- 
BHOt  No  donbt  Ibe  decUradoa  that  the  goods 
««■«  manonmbend  vat  natnie  at  the  time  it  waa 
huidad  to  the  pmecutor  by  the  priaoner,  bat  tlutt 
«•■  no  mere  than  a  nlaCfKMntatkm  in  reject  of 


one  of  several  matters  which  went  to  make  up  tbe 
traasaction,  and  for  which  the  prisoner,  though 
civilly  liable,  was  not  amenable  to  the  criminal 
law.  In  R.  V.  Codriagton,  I  Car.  &  P.  6G1,  where 
the  defendant  was  charged  with  obtaioiag  money 
by  falsely  pretending  that  he  was  entitled  to  a 
reversionary  interest  in  a  sum  of  money,  when  in 
fact  he  had  previously  disposed  of  it,  LiCtledale,  J. 
said :  "  The  doctrine  contended  for  on  the  part  of 
the  prosecntion,  would  make  every  breach  of  war- 
ranty or  false  assertion  at  the  time  of  a  bargain, 
a  transportable  oSence.  Here  the  party  bought 
Uie  property,  and  took  as  his  security  a  covenant 
that  the  vendor  had  a  good  title.  If  he  now  finds 
that  the  vendor  has  not  a  good  title,  he  must  resort 
to  the  covenant.  This  is  only  a  groand  for  a  civil 
action."  In  Bex  v.  Croat^,  2  M.  &  B.  17,  where 
the  prisoaer  was  indicted  for  obtaining  a  loan  of 
money  (SOOI.)  by  falsely  preleoding  that  he  was 
prepared  wiUi  funds  lo  pay  a  large  sum,  aU  but 
SOOL,  it  was  proved  that  not  only  was  the  prisoner 
not  in  possession  of  such  funds,  but  was  at  tho 
time  insolvent,  and  did  not  intend  so  to  apply  tha 
300/.,  Pfttteson,  J,  said;  "The  words  of  the  Act 
are  very  large,  and  I  do  not  think  I  con  withdraw 
the  case  from  the  jury.  If  they  are  satisfied  that 
the  prisoner  fraudulently  obtained  the  300f.  by  a 
deliberate  falsehood,  averring  that  he  had  all  tho 
funds  to  take  up  the  bill  except  3001^,  when,  in  fact, 
be  knew  that  he  had  not,  and  meaning  all  the  time 
to  apply  the  SOOt  to  hia  own  purposes,  and  not 
to  take  up  the  bill,  the  jury  ought  to  convict  the 
prisoner."  [Bbett,  J.  read  on ;  "  In  the  case  of 
S.  V.  CoJriagton,  it  does  not  appear  that  the  priBoner 
did  distinctly  allege  that  he  had  a  good  title  to  the 
estate  which  ho  was  selling."  That  passage  gels  rid 
of  CodringloFi's  case.]  Scarcely,  for  tho  observation 
is  hardly  coiuistent  with  the  facts  stated  in  the 
report  of  it.  In  Beg.  v.  Burgon  the  facts  were  very 
strong,  and  showed  that  tho  whole  device  was  a 
mere  sham.  So  also  in  Reg.  v.  tValson,  2T  L.  J.  18, 
M.  C.,  it  waa  held  that  if  a  person  is  induced  by 
false  representationa  as  to'the  nature  and  profits  of 
a  business  to  enter  into  and  continue  in  partnership 
with  another,  and  to  give  him  money  as  part  of  the 
capital  of  the  concern  (the  whole  scheme  not  being 
a  mere  sham),  the  latter  cannot  be  indicted  for 
having  obtained  the  money  by  false  pretences.  The 
test,  it  is  submitted,  is  not  whether  any  of  the  inci- 
dents to  the  contract  were  false,  but  whether  tho 
whole  waa  a  fraudulent  affair  and  a  mere  sham. 
The  representation  in  this  caie  was  no  more  than 
saving  that  the  goods  were  not  encumbered  to  thar 
fall  value. 

No  counsel  appeared  for  the  prosecution. 

Kblit,  C.  B.— The  conviction  must  be  afflnued. 
The  prisoner  falsely  represented  tliat  his  goods  were 
unencumbered,  but  the  truth  was,  at  the  time  he 
made  that  statemeut,  they  were  encumbered  by  a 
bill  of  sale,  which  ha  had  executed  ooly  a  few  hours 
before,  and  he  must  therefore  have  known  that  tike 
representation  was  false.  The  only  question  re- 
served for  us  is,  whether  on  the  facts  the  chairman 
ought  to  have  withdrawn  the  case  from  the  jury, 
and  directed  an  acquittal.  It  is  impossible  to  sup- 
port foch  an  argument. 

The  rest  of  the  Court  concurring, 

Comietion  affirmecL 
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April  28  a«/  May  10, 1869. 
EO.  V.  Edwakd  Pbllbw  Plxstt. 


By  itcl.  3'2  of  the  5  i- G  Will  i,  c.  7C  (Tht  JfunicumJ 
Corporalion  Act),  OuriftBft  are  10  vote  for  amiieiaan 
bif  voting  papers,  containing  the  tJiritiioK  nama  and 
tiotiama  of  tht  peramt  for  ahom  theg  mte  ;  and  bf 

paper  shall  hinder  the  fuR  operation  of  Me  Act. 
Certain  voting  paperM  were  Jilted  vp  with  tht  initial 
letten  onti/  of  the  candidate'!  chritlian  nama  ; 


n^iCienr. 


and  that  the 


ffeld.  l/iat   IhU   t 


This  wai  ■  tpeci&l  ewe  upon  ft  qvo  varranto  iofor- 
mntion  agunst  Mr.  Edward  Pellew  Flent;,  for 
eiercising  the  office  of  tawa  councillor  for  the 
borough  of  Newbury.  It  appeared  that  at  the  anDusl 
election  of  town  couocillon,  on  tlie  lit  Not.  IBIiT, 
tfaere  were  four  Tacaadei  and  five  caodldatei,  tvo 
ol  whom  were  Mr.  Edward  Pellew  I'lcnty  and  Mr. 
William  Penford.  Upon  the  poll  being  taken,  the 
three  othsr  candidate!  had  unquestionable  majorities; 
but,  as  regarded  the  two  aboTe-named  gentlemen, 
Mr.  rient;  had  273  vole*,  and  Mr.  Penford  STl, 
whereupon  the  major  dectu«d  Mr.  Plenty  to  be  duly 
elected.  Upon  a  acrutiny  of  the  Tote^  it  appeared 
that  tor  each  of  the*e  two  candidate!  a  number 
of  voting  paper!  were  given  in  at  the  poll  in  which 
the  initiali  only  of  the  christiau  names  of  sucb  can- 
didate! were  given,  as  "K.  P.  Plenty,"  and  "W. 
Penford,"  and  that  if  theie  voting  papers  were  not 
rejected,  there  would  remain  a  majority  of  good 
votes  for  Mr.  Penford. 

By  sect  32  of  the  5  &  G  Will.  4,  c  7G  (Muiiicip«l 
Corporation  Act),  it  is  enacted, 

Tlut  array  election  of  ooDadUon  within  ur  boroneh 


their  rMp«ctii*  dIm! 
_  i._j iTlomlj  n^Du 

'hich  the  propflEtj'  for 
inrgon  roll  ii  tituated- 


vhich  ha  appeals  to  be  r«t«d  on 

By  sect.  H2  (interpretation  cUuie)  it  is  enacted 
^lat  na  mlmameror  itiKC>inirBt«  daacriptioDof  any  parvDn, 
bolj  oorpontfl,  or  ptaoe  Duned  in  uij  schedule  to  this  Act 
annmed,  or  lnaayroU,list,DDlica,  orrotiiiff  Hpar  required 
bf  this  Act,  abiUI  hindai  the  fnll  openlion  of  t£is  Act  with 
mpect  to  mch  person,  body  coniorate,  or  ^latx,  providsd 
tlut  ths  description  ot  such  penoa.  body  corporate,  oi 
pliue  be  auch  aa  to  be  commonly  Dnderatoou. 

A.  Roger!  appeared  for  the  relator. — ^The  question 
J!  whether  inserting  only  the  initialsof  the  christian 
naniet  of  the  candidate  is  sufficient  7  I  submit  that 
it  ia  not  oecestary  that  the  christian  name  should 
be  in  full.  In  litg.  v.  Harthpool,  3  Low.  Max.  &. 
Pol.  CGfi;  31  L.  J.  71.  (j.  B..  which  was  under 
•ect.  IT  of  the  Act,  it  waa  held  that  a  claim  to  be 
inserted  in  the  burgess  li!t,  signed  with  the  initials 
Dnlf  of  the  claimant's  christian  names  waa  luffl- 
clent.  [Ldih,  J.— That  lection  does  not  in  terms 
Tcquire  the  christian  name  to  be  at  length,  the 
claimant  is  merely  to  give  notice  according  to  the 
torn  ia  tba  fchedide,  or  to  tbe  U^e  efieci.^  i:\ie 


[ft-B- 

schedoleDcontuns  the  form  And  givea  the  dniatian 

e  at  full  length.    Erie,  J.'a  jadgment  in  that 

is  very  strong  in  my  favour :  "  It  ia  dear  npM 

avit  that  A.  W.  Dobiog  «u  well  luidaatoad  in 

Hartlepool  to  meMi  Anthony  Wilaon  Dotring,  ai 


afBdavit  that  A.  #.  Dobiog  «u  well  luidaatoad  in 
AnthonT  Wilaon  Dotring,  and 
that  the  claimant  was  the  0iU7  penoo  of  thatni 


there ;  and  as  there  wot  before  the  mayor  n 
Information  in  my  jadgnteiit  to  Itwt  effect,  i  hudk 
that  the  mayor  would  navQ  been  fully  jiutilled  ia 
placing  the  name  of  the  anilicaiit  on  the  roH' 
There  was  here  no  mUtake  a«  to  the  ideoti^  of  tha 
candidate,  as  there  was  no  otber  person  of  tbe  mn* 
name  nominated,  and  time  cotild  be  DO  miflaka 
therefore  ai  to  who  was  meant.  The  iiileipRt*^^ 
danae,  sect  U2,  would  cnro  tbi*  detect. 

Grag.  Q.C.,  contra.— The  other  aide  are  asking 
the  court  to  disrqiard  the  statute  by  overmling  tbs 
expreaa  words  S  sect.  82.  When  the  t>orE» 
sign!  his  christian  name  he  may  sign  by  initials 
only,  but  this  is  otherwise  with  the  chriitian 
name  ot  the  candidate.  In  Reg.  v.  Avtry,  18  Q.  B. 
576  -,  21  L.  J.  42B,  Q.  B.,  Lord  Campbell  held  that 
under  lect.  82,  it  was  lufflcieot  accoidiog  to  da 
language  of  that  clause,  which  speak*  genoally  li 
the  burgess  singing  hi!  name,  tot  the  votes  to  lisB 
ith  the  initials  of  hi!  chri!tian  names,  bat  be  adu. 
In  !ome  cose*  the  Xjegialoture  has  required  botk 
le  christian  names  and  sumomea  to  be  signed  tt 
full  length,  and  in  those  caoes  that  most  be  done." 
'  '-  -~  intend  that  the  christian  name  mnitte 
full  length  with  all  ita  iettera,  an  under* 
stood  coQttscUon  will  be  anfflcieut.  [Lcsh,  J.— 
As  "Gea"  for  "George,"]  Yea,  or  "Willm."  or 
"Wm."  for  "William."  In  Reg.  t.  Bn«Ay,3Ell 
ft  Ell.  G34 ;  3  L.  T.  Bep.  K.  S.  663,  which  arDse  upn 
the  election  of  on  alderman,  and  tbe  queetioo  was 
whether  a  voting  paper  in  which  the  party  votedfor 
was  de^gnated  "Wm.  Bradley"  waa  good,  id 
giving  judgment,  Wightman,  J.  aays,  "  I  am  ot 
opinion  that  the  votes  objected  to  on  the  gnmnd 
that  thevoting  papers  contained  abbreviations  of  ths 
defendant's  christian  name,  instead  of  the  name  tt 


perfectly  well  known  and  in  ordinary  use,  are  sqIB- 
cient  to  satisfy  the  statnte."  Crompton,  J.  olio 
said  "  The  statute  which  appears  t«  have  been 
decided  to  be  Imperative  require*  that  tbe  voting 
papers  shall  contwn  the  christian  name  and  sur- 
name of  the  persons  for  whom  the  votes  are  gim, 
together  with  their  respective  traces  of  abode  aad 
descriptions.  I  think  that  this  requirement  is  aaii*- 
fled  OS  for  04  the  christian  name  is  coneemed,  it 
the  voting  paper  contains  something  in  writing 
which  shows  what  christian  name  is  intended.  As 
to  the  preient  case,  although  the  mere  letter  W. 
might  have  been  open  to  the  objection  that  it  pa»- 
!lbly  represented  some  other  name  than  Willlua, 
the  contractions  "  Wm."  and  "  Willm.,'  though  it 
is  just  possible  that  they  might  refer  to  aoiiie  olbtf 
name,  would  both  be  understood  by  any  penoo 
reading  tbem  to  mean  "  William."  Hill,  J.  siyi^ 
"Now  I  think  that  although  an  initial  cannot 
be  regarded  as  a  christian  name,  a  well- 
known  contraction  of  a  name  which  cannM 
be  misunderstood,  may  be  bo  rettarded,  anl 
it  tantamount  to  the  name  in  fulL"  (Llbb,  i. 
—Suppose,  instead  instead  of  "  Wm."  be  had  pa 
"Wt.,"  which  stand!  for  Walter,  that  wwld 
have  been  a  misQomer,  and  niigtit  have  bw 
amended.  What  is  the  difference  it  Iw  lial  iwiiilMil 
the  "r"  and  had  left  only  the  "Vf-'fJ  IlvoaU 
be«a  a  compliance  with  the itamin,  TUiii 


MAOISTBATES'  OASES. 


Q.B.] 


Itl«.  V.  TwiM. 


[Q.B. 


ir  intended  what  bs  did ;  Ik 
intended  the  ioitiala  to  *tuid  for  chriatiin  namei ; 
b»  made  no  mistake.  [Hahheh,  J. — You  say  it  is 
not  a  mi*-Qonier  but  a  nan-oomer.  Suppow  nu 
initialaweregiFea?]  That  wouldnotdo.  [Lush.J. 
— It  loundi  odd  tbat  if  the  christian  name  ia  un- 
doubtedly wrong  it  maj  be  cored,  but  if  it  is  only 
doubtfnl  it  cannot  be.]  Tbe  interpretation  clauh 
w««  not  intended  to  cure  inch  irregularitiet. 
Hill,  J.'s  Judgment  in  S^.  v.  BraJby  it  very  atroDp; 
upon  the  point.  Tlie  itatnte  doei  not  lay  you  ar<: 
to  deiifiDate  tbe  person,  bat  that  70D  are  to  gire  thu 
duittian  and  turnamei.  Eidiforth  t.  Farrtr. 
4  Com.  B.  9 ;  16  L.  J.  182,  C.  B.,  shows  that  thiii 
cannot  be  treated  as  a  mere  inaccurate  deicriptioii 
or  misnomer.  The  initials  E.  F.  Plenty  would  not 
enable  a  person  to  reail  off  Edward  Pellcw  Fleoiy. 
Xiord  Campbell  layi  that  an  initial  is  not  a  mis- 
somer  or  a  miidescripliOD.  [Ldsb,  J. — It  may  be 
that  the  voter  never  knew  the  christian  names  ol 
the  candidate  for  whom  he  voles,  but  knows  only 
the  initials.]  That  may  have  been  so ;  and  if  it  had 
a{>peared  that  he  knew  no  better  sonethiog  maj 
have  been  said  in  favour  of  the  vote,  tboogb  it 
would  have  been  bit  butioetn  to  hare  ascertained 
tb*  chriitiaa  names.  If  a  wrong  initial  is  put  by 
mistake  it  may  be  cured,  but  here  there  was  no 
take,  [Lush,  J.— Yon  say  that  a  mistake  in 
may  be  cured,  bnt  that  a  mistake  in  law  cani 
That  is  so.  Here  the  voter  made  no  mistake  In 
«  the  ioitiaii  only  because  he  thought 


IS  suncieDt  to  do  so. 
ger$  was  heard  in  reply. 


Car  adv.  v»b. 


ifag  10.— Kuinait,  J.  delivered  the  following 
jndgment: — The  qtiestloo  in  this  case  is,  whether 
William  Feaford  was  in  Nov.  1667  duly  elected  a 
councillor  for  the  borongh  of  Newbury.  It  appears 
ttom  the  case  that  he  was  so  elected  if  he  was 
entitled  to  count  as  valid  certain  voting  pspers  in 
which  he  was  designated  by  the  ioiiisl  of  his  chris- 
tian name  (thus,  W.  Fenfard)  instead  of  by  his 
cbriatian  name  sod  surname  in  fulL  By  the  82nd 
•ection  of  the  Municipal  Corporation  Act  (5  &  G 
WilL  4,  c.  76)  it  is  enacted  that  "  every  borgeas 
entitled  to  vote  .  .  .  may  vote.  ...  by  deliver- 
ing ...  a  voting  paper  containing  the  christian 
names  and  sunuunei  of  the  persons  for  whom  he 
Totea,  with  their  respective  placet  of  abode  and  de- 
•criptiOD.  Tbe  interpretation  clause  (sect.  U2)  enacts 
that  DO  "  misnomer  or  inaccorats  description  of  any 
person,  body  corporate,  or  place  .  .  .  inanyvotiog 
paper  required  by  this  Act  snail  hinder  the  full  opera- 
tion of  this  Act.  .  .  .  Provided  that  the  description 
ot  such  person,  body  corporate,  or  place,  be  SQcb  at 
to  be  commonly  understood."  We  are  of  opinion 
that  tbe  voting  papers  in  queatioQ  were  valid,  on  the 
gtonod  that  the  designation  of  tbe  person  voted 
tot  by  the  initial  of  his  christian  name  is  "  a  mis- 
nomer," and  i^  therefore,  cured  by  the  interpre- 
tation clause.  It  was  contended  for  the  defendant 
that  where  the  initial  is  only  used,  there  it  a 
total  omission  of  the  name,  which  is  not  cured 
by  the  interpretation  clause;  and  in  support  of 
this  contention,  the  case  of  Jitg.  v.  HratUey,  S 
E.  &  E.  S34,  was  referred  to,  where  Hill,  J.  says 
that  an  initial  cannot  be  regarded  as  a  christian 
name.  The  question  iot  consideration  there,  was 
whether  the  abbreviation  "  Willm."  for  "  William," 
Titiated  the  vote?  and  the  court  held  that  it 
did  not.  The  dictum  referred  to  waa,  therefore, 
not  necessary  for  the  decision  of  the  case.  The 
initial  W.  is  certainly  intended  as  an  abb^viation 
ol  •ooN  name  or  ouer ;  ita  defect  ia,  that  11  may 
b*  taken  to  be  an  abbreriatimi  of  any  one  of  the 
other  name*  begianinK  with  It— such  at  Walter  lu- 
•toad  of  the  liffit  one,  William ;  but  If  any  one,  ot 


even  all  of  the  wrong  names  which  it  might  be 
mistaken  tor  were  written  in  full,  this  would  cer- 
tunly  be  cured,  Tbat  being  so,  It  is  Impossible  to 
suppose  that  tbe  Legislature  did  not  intend  to  in- 
clude under  tbe  term  "misnomer"  an  abbreviation 
whitji  could  be,  and  in  this  case  undoubtedly  was, 
understood  to  indicate  the  correct  name.  We  ara 
of  opinion  <aa.l  the  word  "  misnomer,"  which  meane 
a  naming  aiiiss,  is  wide  enough  to  cover  the  faulty 
indication  tt  a  christian  name  by  means  of  the 
initial;  (See  Bac  Abr.,  title  "  Mitoonier.") 
Thii  construction  has  already  been  put  upon 
the  word  "misnomer"  in  another  statute.  By  the 
■A  &,  i  Wilt,  t,  c.  i2,  s.  11,  it  it  enacted  that  no 
plea  in  abatement  for  a  mitnomer  shall  be  allowed 
in  a  personal  action,  but  that  in  all  cases  in  which 
a  misnomer  would  but  for  that  Act  have  lieen  by 
taw  pleadable  in  abatement,  the  defendant  shall  M 
at  liberty  to  cause  the  declamtioD  to  be  amended 
upon  summons.  In  Rati  t.  Aennetfjr,  4  M.  &  W. 
5^7,  it  was  sought  to  set  aside  tbe  writ  and  declaia* 
tion  for  irregularity  on  tbe  ground  that  the  defen 
dant  was  described  by  his  initial  only,  the  action  not 
being  on  a  bill  of  exchange  or  other  written  instru- 
ment. It  was  there  contended,  as  here,  that  it  waa 
not  a  mere  case  of  misnomer,  because  the  initials 
were  no  name  at  all.  But  Farke,  B.  pointed  out 
that  befora  the  statute  oi  i&i  Will.  4,  this  wai  an 
objection  which  was  pleadable  in  abatement  as  a 
misnomer,  and  that  since  that  Act  the  only  remedy 
was  by  summons  and  that  this  case  was  wilbin 
the  statute.  Our  judgment,  therefore,  will  be  for 
the  relator. 

JadgiRtnl  far  Iht  Crom. 
Attorney t:  ^joaliigate;  ftidcardi  a.oA  WiJIar. 


Mondas,  Mat/  3,  1869. 

Reo.  *.  Twus. 

ConMcrattd  ground — tacullii  (0  detterale — Ecdaiatli- 

tal  Gwr(— AoAift-d'on. 
A  pita  of  ground  mat  formoBg  eaiati^aUd  in  I7T8  a*  a 
rimrtht/oid  for  the  paritli  of  S.  In  1866,  iy  as 
Order  ia  Cmaidl,  bariali  were  ordered  lo  be  ifiscMis* 
timed  in  the  cAvrdij/ard,  none  haviitg  taken  place 
iJitteJorfongvean  p-etnnu/v.  In  tAc  tame  gear  lAs 
gaardiaiu  qftkepartA,  in  rmidlding  their  iBorthouee 
eretltd  part  of  the  building*,  including  a  lAap^  for 
the  ianatet  of  the  iporkAoiite,  on  a  portion  of  the  con- 
Kcratsd  ground  vAerc  M  tx/rptee  had  eeer  been  buried, 
and  then  applied  lo  the  ConMOlerg  Court  for  a  faeulUf 
to  aalhoriat  thit  vte  of  (As  jtarlion  of  contecrated 
ground  buill  on.  (M  apptication  bg  a  itranger  to  the 
pnritA  for  a  prohibition  to  rettrain  the  juagt  of  Ih* 
Etcletiatticai  Court  frotn  granting  theftuullif. 
Hdd,  that  alth/mgh  ground  once  coxMecraled  cannot,  with- 
out the  authority  of  an  Act  of  Parhamtnl,  be  laei 
for  lecutar  purpoeea,  get  a  prohibition  iloura  not  be 
granted  in  tiit  oate.  as  the  facallf  applied  for  had 
rtfertnce  parllf  lo  the  erection  of  a  diopel  on  tht  con- 
treraled  ground,  which  ihe  Contiilorg  Court  might 
aulhoritt,  and  thit  court  would  prteunie  that  the  ja- 
ferior  court  would  not  act  beymditijuritdictioH;  and 
(S)  berautt  the  apptieant  Jor  a  prohibition  wai  an 
entire  ttrangtr  to  IhtpariA. 

In  this  esse  a  rule  niti  had  been  obtained  so  far 
hack  as  the21st  April  18G5,  calling  on  the  worship- 
ful Travers  Twits,  judge  of  the  Consistory  Coart  of 
London,  to  show  cause  why  a  writ  of  prohibition 
Ehould  not  issue,  directed  to  him,  to  prohibit  him 
from  furtiier  proceeding  in  a  certain  suit  instituted 
upon  a  petition  of  tbe  board  of  nuardians  of  the 
parish  of  St.  Iieonard's,  Shoredit(^  praying  for  • 
licence  or  tacidty  to  desecrate  and  ««s?.  acoKfo. 
buiU^^^  bdm%  yo^  »&  *™<[ii  -(HrfiisisMfc^-w*^^ 
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burial  ground  set  apart  and  duly  consecrated  for 
the  use  of  the  |>ari8hioner8  of  the  said  parish. 

The  person  on  whose  hehalf  this  role  was  applied 
for  and  obtained  was  not  an  inhabitant  or  a  rate- 
payer of  the  parish  of  St.  Leonard's,  Shoreditch. 

About  the  middle  of  last  century  a  piece  of  land 
which  belonfi^ed  to  certain  persons  in  tiie  parish  of 
St.  Leonard's,  Shoreditch,  was  Tested  in  certain 
trustees ;  and  in  the  year  1778  was  consecrated  by 
the  then  Bishop  of  London  as  a  burial  ground  for 
the  parish. 

By  an  Act  of  21  and  22  Vict.  c.  czxxii.,  a 
board  of  guardians  was  estabUshed  for  tiie  poor  of 
the  parish  of  St.  Leonard's,  Shoreditdi,  and  (except 
as  therein  otherwise  expressly  provided)  all  the 
estates,  lands,  buildings,  property,  moneys,  clioses 
in  action^  &c.,  of  which  the  trustees  were  seised, 
possessed,  or  in  any  way  entitled  at  law  or  in  equity, 
or  otherwise  howsoercr,  with  the  appurtenances,  and 
not  by  that  Act  vested  in  the  charity  trustees,  were 
transferred  to  and  vested  in  the  boutl  of  guardians 
according  to  the  tenure,  nature,  and  quality  thereof 
respectively.  Sect.  31  enabled  the  board  from  time 
to  time  to  maintain,  or,  with  the  order  or  consent  of 
the  Poor  Law  Board,  to  take  down,  alter,  rebuild, 
enlarge  and  repair  all  or  any  i>art  of  the  then 
present  or  any  future  workhouse  of  the  parish,  and 
to  hire,  enlarge,  or  repair  any  other  house  for  the 
reception  of  the  poor  of  the  parish ;  and  in  order 
thereto,  by  agreement  to  purchase  or  take  on  lease 
any  lands  in  the  parish. 

By  an  Order  in  Council  dated  7th  Jan.  1865,  burials 
were  ordered  to  be  discontinued  in  the  churchyard. 
Ko  person  had  in  fact  been  buried  there  for  the 
previous  forty  years.  No  tombstones,  mounds,  or 
other  external  marks  of  previous  burials  had  ever  been 
erected,  and  divers  buildings,  consisting  of  cottages, 
outhouses,  and  other  premises,  had,  from  time  to 
time,  during  those  forty  years  been  inadvertently 
erected  upon  portions  of  the  churchyard.  In  the 
same  year  it  having  become  necessary  to  build  a 
new  and  larger  workhouse  under  the  authority  of 
the  Poor  Law  Board  the  guardians  entered  into  a 
contract  for  that  purpose,  and  the  workhouse  was 
erected,  part  of  it  being  on  a  portion  of  the  old 
consecrated  ground  in  which  no  corpses  had  been 
buried.  The  guardians  would  appear  not  to  have 
been  aware  of  this  fact  until  the  workhouse  was 
completed,  when  they  applied  by  petition  in  the 
ordinary  form  to  the  Consistory  Court  for  a  faculty 
to  use  a  portion  of  the  consecrated  ground  for  the 
purposes  mentioned  in  the  petition,  namely,  a 
portion  for  the  workhouse  itself  and  the  rest  for  a 
chapel  for  the  inmates  of  the  workhouse.  On  the 
petition  coming  before  the  Consistory  Court  the 
Charity  Trustees  appeared  and  claimed  that  by 
Tirtue  of  several  Acts  of  Parliament,  and  dealings 
with  the  property,  the  soil  in  the  churchyard  was  in 
them,  and  not  in  the  board  of  guardians,  and  they 
applied  for  an  inhibition  to  the  guardians  from 
further  proceeding  to  get  the  faculty.  When  that 
question  came  on  to  be  argued,  the  judge  of  the 
Consistoiy  Court  decided  that  he  had  no  jurisdiction 
to  enter  into  the  question  of  right,  and  refused  the 
inhibition. 

^  The  argument  of  the  rule  nisi  stood  over  from 
time  to  time  for  various  reasons,  and  now  at  length 
the  matter  came  before  the  court  for  final  adjudi- 
cation ;  it  being  agreed  between  the  parties  that  the 
only  question  for  argument  should  be  whether  the 
Consistory  Court  had  jnriadiction  to  grant  such  a 
faculty  as  was  sought  to  be  obtained  from  it  by  the 
board  of  guardians. 

Amongst  the  documents  made  use  of  on  the  argu- 
ment, was  an  affidavit  made  by  Mr.  Wm.  Tarn 
Pritchazd,  proctor,  of  Doctors'  Commons,  to  the 
effect  that  be  had   learched  the  tocot^  m  th& 
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found  from  those  leocnrda  that  facoities  or 
had  been  issued  under  the  seal  of  the  court  in  Urn 
following  cases :  On  the  27th  BCay,  Idol,  for  the 
erection  of  a  vestry  room  on  the  diurchyard  of  the 
parish  of  St  Maiy  Abbotts,  Kensington ;  for  con- 
firming the  removal  (which  had  taken  place  sfaordy 
prior  to  the  grant  of  the  faculty),  of  certain  moan- 
mental  tablets  and  gravestones,  and  for  removing 
certain  further  tablets  and  gravestones  in  tiK 
churchyard ;  on  the  14th  March,  1859,  for  meeting 
on  a  part  of  the  churchyard  of  the  parish  of  Sl 
Botolph,  Bishopsgate,  an  infant  school  for  tiiat 
parish,  and  a  dwarf  brick-wall  to  enclose  tiK 
school ;  on  the  18th  June,  1859,  for  the  levelling; 
laying  out,  and  planting  as  ornamental  ground,  of 
the  churchyard  of  the  parish  of  Christchard^ 
Spitalflelds ;  on  the  39th  Nov.  1859,  for  authorismg 
the  use  of  a  burial  ground  formerly  used  for  the 
interment  of  the  paupers  of  the  parish  of  St  Luke, 
Old-street,  in  the  county  of  Middlesex,  as  an  addi- 
tion to  the  airing  court  for  the  male  inmates  of  Sc. 
Luke's  Hospital  for  lunatics  in  that  parish ;  on  the 
14th  May,  18^,  for  confirming  the  erection  (which 
had  taken  place  without  a  faculty),  of  a  national 
school  on  the  churchyard  belonging  to  the  paridi  of 
St  Matthew,  Bethnal-green ;  on  the  9th  Oct  18^ 
for  the  erection  of  parodiial  schoolrooms  for  boys  and 
girls,  with  class  rooms  and  other  necessary  offices  oo  a 
I>ortion  of  the  churchyard  of  the  parish  of  St 
Sepulchre,  in  the  City  of  London;  on  the  SOth 
March  1861,  for  removing  the  then  existing  vestry 
room,  and  building  in  lieu  thereof  a  new  and  enlar^ 
vestry  room  upon  the  same  site,  and  upon  a  portkn 
of  Uie  churchysxd  of  the  parish  of  St  James,  West- 
minister ;  for  excavating  for  that  purpose  a  portion 
of  the  said  churchyard,  and  removing  certain  coiBiii 
and  remains  therein  interred ;  for  converting  a  vaab 
in  the  said  churchyard  into  a  muniment  room  for 
the  records  of  the  said  parish,  and  for  laying  flat  the 
upright  head  and  foot  stones,  and  lowering  box 
tombs  in  the  said  churchyard,  and  for  laying  oat 
the  said  churchyard  in  an  ornamental  manner ;  on 
the  8th  June  1864,  for  the  erection  of  nstinnsi 
schools  for  the  children  of  the  poor  of  the  pari^  of 
Christchurch,  Newgate-street,  upon  certain  groond, 
including  part  of  a  piece  of  ground  called  the  lover 
burial  ground,  belonging  to  the  said  parish. 

IF.  T.  Barnard,  Taytr,  and  Dr.  Pritdkard  now 
showed  cause  against  the  rule. — This  matter  is 
exclusively  one  for  the  cognisance  of  the  Ecclesias- 
tical (^urt ;  it  has  jurisdiction  to  deal  with  conse- 
crated ground,  provided  secular  rights  are  not 
interfere  with,  and  the  question  whether  sndk 
rights  are  interfered  with  is  also  for  its  determi- 
nation. There  is  no  example  of  this  coort  grantiiig 
a  prohibition  in  a  case  like  the  present.  The  esse 
of  The  liector  ^x^  of  SaitU  George  Hanover  Sqiamt  v. 
Stewart,  2  Strange,  1126,  relied  on  by  the  other  sids 
in  moving  for  the  rule,  is  not  inconsistent  with  this 
power  to  deal  with  consecrated  ground ;  for  there 
the  prohibition  to  erect  a  charity  school  on  a  portkn 
of  the  churchyard  was  granted  partly  on  the 
ground  that  the  Ecclesiastical  Court  cannot  compel 
the  rector  and  parishioners  **  without  their  consent* 
In  that  case  an  attempt  was  made  to  deal  with  ths 
freehold  without  the  consent  of  the  owners ;  that  ii 
not  so  in  the  inesent  case.  Neither  does  any  qms^ 
tion  arise  here  as  that  which  was  decided  in  J%w  v. 
Crestweliy  Ib^  1013,  vie,  that  though  die  iitf»- 
rupting  the  use  of  a  churchyard  aa  a  dinrdiyaid,  if 
prc^erly  cognisable  in  the  Ecdeaiaatical  Cooitk  yet 
the  bounds  of  it,  which  is  matter  of  freehold, 
not  to  be  determined  there.  In  WeJiar  t.  Mt 
1  Cur.  261,  where  a  question  amaa  aa  to 
a  new  footpath  acroes  a  chardmid,  Br. 
lu^u  says   as  to  the  joiiadietMHL  off     * 
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crated  ground,  this  court  has  cognisance  of  the 
matter,  and  it  is  my  duty  to  protect  it  against 
any  unauthorised  or  illegal  invasion  whatever." 
If  there  is  anything  properly  of  ecclesiastical  cog- 
nisance in  the  subject  matter  of  the  faculty  this 
court  will  not  interfere  by  prohibition,  but  will  pre- 
sume that  the  Consistory  Court  will  not  exceed  the 
limits  of  its  jurisdiction.  In  HaUack  v.  University  of 
Cambridge,  1  Q.  B.  593,  it  was  held  that  a  prohibition 
to  the  Arches  Court  did  not  lie,  where  several  dis- 
tinct things  wore  comprised  in  the  faculty,  some  of 
which  might  be  granted  consistently  with  common 
law,  though  others  might  not.  At  p.  G14,  Lord 
iDenman,  C.  J.,  says :  **  It  appears  that  the  faculty 
prayed  for  has  two  objects.  First,  the  confirming 
alterations  in  the  Church  made  by  the  university 
by  agreement  with  the  parishioners ;  and  secondly, 
the  appropriating  the  extensions  to  the  members  of 
the  university.  It  is  not  pretended  that  the  grant- 
ing a  faculty  as  to  alterations  in  a  church,  and  as 
to  the  distribution  of  seats  in  general,  is  not  matter 
of  ecclesiastical  cognisance ;  neither  is  it  pretended 
that  there  is  anything  objectionable  in  the  faculty 
now  prayed  for,  so  far  as  the  first  object  of  it  goes. 
The  whole  objection  rests  upon  the  second  object 
....  and  therefore  this  court  is  called  upon  to  pro- 
hibit the  Ecclesiastical  Court  from  entertaining  the 
suit  for  the  faculty  altogether.  This  is  obviously 
premature.  This  court  has  no  power  to  prohibit 
the  Ecclesiastical  Court  from  granting  a  faculty  to 
confirm  the  alterations  which  have  been  made; 
the  suit,  therefore,  must  proceed  quoad  them,  in 
order  that  the  Ecclesiastical  Court,  within  whose 
proper  jurisdiction  that  matter  is,  may  deter- 
mine whether  the  faculty  shall  be  granted  or 
not.  With  respect  to  the  other  object  of  the 
faculty,  assuming,  for  the  sake  of  the  argument, 
that  the  extensions  cannot  be  legally  appropriated 
as  prayed,  and  also  assuming  that  a  prohibition 
will  lie  in  respect  of  an  application  ex  gratia  for 
a  faculty  before  it  is  granted  (which  is  by  no 
means  a  clear  point),  still  we  are  not  to  presume 
that  the  Ecclesistical  Court  will  not  take  care  to 
limit  the  faculty  (if  any  be  granted)  to  those 
objects  which  may  be  legally  embraced  in  it.'*  This 
xeason  for  refusing  a  prohibition  applies  here, 
because  it  is  clearly  witlun  the  competence  of  the 
Consistory  Court  to  grant  a  faculty  for  the  building 
of  the  chapel,  at  any  rate,  on  part  of  the  consecrated 
ground.  In  CampheU  v.  The  Pan^Uoners,  4^.,  of  Pad- 
tUngtoOj  2  Rob.  558,  a  faculty  was  granted  for  the 
erection  of  a  vestry  room  on  consecrated  gnround. 
Dr.  Lusbington  observing  that  *'  a  charity  sdiool  is 
purely  secular ;  but  a  vestry  room  is  of  rather  a 
different  character — a  vestry  room  is  employed  for 
ecclesiastical  as  well  as  secular  uses."  A  further 
ground  of  objection  to  the  application  for  a  pro- 
hibition is  that  the  promoter  of  the  present  oppo- 
sition to  the  granting  of  a  faculty  is  not  a  parishioner 
of  Shoreditch,  or  a  person  in  any  way  personally 
interested  in  the  matter,  but  an  entire  stranger; 
and  the  court  will  not  interfere  in  such  a  case  on 
the  application  of  a  mere  stranger.  Finally,  all  that 
is  now  sought  to  be  obtained  by  the  faculty  asked 
for  is  an  immunity  from  ecclesiastical  censures  for 
what  has  already  been  done.  The  practice  disclosed 
1^  the  affidavit  of  Mr.  W.  T.  Pritchard,  as  above 
leferred  to^  was  also  relied  on  in  support  of  the  juris- 
diction of  the  Consistory  Court  to  grant  a  faculty 
in  tlie  present  case. 

The  SoUeUor  GsMraZ  (Sir  J.  D.  Coleridge)  in  sup- 
port of  the  rule.  It  is  not  within  the  competence  of 
any  Kcclfleisstical  Court  to  alter  a  definitive  lentenoe 
of  tlie  eeclesiastical  authority  recognised  by  the 
common  law  of  the  land,  bj  which  a  portion  of 
cnnmd  has  been  ooosacnited  for  the  purposes  of 
SoiiaL    lU  Maotar,  ^  «/  SauU  Gwrgt  Eammr 


Square  v.  Stewart  supports  this.  In  The  Rector  and 
Churchwardens  of  Saint  John,  Walbrook  v.  The 
Parishioners  thereof,  2  Rob.  517,  Dr.  LushingtOD, 
in  giving  judgment,  says :  "  1  well  remember  that 
an  application  was  made  to  Sir  Wm.  Wynne,  when 
judge  of  the  Arches  Court,  to  grant  a  faculty  for 
converting  a  part  of  the  churchyard  at  Ewell  in 
Surrey,  into  the  public  road  requiring  to  be  widened ; 
and  that  learned  judge  refused  the  motion,  stating 
that  nothing  short  of  an  Act  of  Parliament  could 
enable  him  to  accede  to  the  prayer,**  the  reason 
being,  according  to  the  reporter,  **that  a  sentence 
of  consecration  is  definitive.^*  The  same  learned 
judge  says,  in  Campbell  v.  The  Parishioners,  ^c.  of 
Paddington  (su/?.),  "The  Court  is  at  all  times  re* 
luctant  to  refuse  an  application  which  has  re- 
ceived the  assent  of  the  parishioners  and  the  patron 
of  the  living,  who  in  this  instance  is  the  bishop  of 
the  diocese  ;  but  the  court  is,  nevertheless,  bound  to 
recollect  the  limits  of  its  own  power  and  authority. 
When  ground  is  once  consecrated,  no  judge  has 
poM'er  to  grant  a  faculty  to  sanction  the  use  of  such 
ground  for  secular  purposes."  Again,  in  Harper  v. 
Forbes,  5  Jur.  N.  8,  275,  "I  may  at  once  declare 
what  I  believe  to  be  undoubted  law,  that  it  is  not 
in  the  power  of  any  Ecclesiastical  Court  whatever  to 
allow  any  portion  of  eonsecrated  gnround  to  be 
devoted  to  secular  uses,  or  to  grant  a  faculty 
to  confirm  such  an  appropriation  ;*'  and  in  similar 
language  the  old  books  speak  of  the  perpetually 
inviolable  character  of  ground  once  consecrated 
for  the  purposes  of  Christian  burial.  ''The 
parishioners,"  says  Coke,  2  Inst.  489,  *' ought  to 
repair  the  inclosure  of  the  churchyard,  because  the 
bodies  of  the  more  common  sort  are  buried  there^ 
and  for  the  preservation  of  the  burials  of  those  that 
were,  or  should  have  been  whiles  they  lived,  the 
temples  of  the  Holy  Ghost :  and  cameterium  is  de- 
rived of  the  Greek  verb  uttp^eu/,  that  is,  dormio,  and 
therefore  cameterium  est  quasi  dormitorium  quia  mortui 
dotmire  dicuntur  usque  ad  resurrecttonetn,  &c."  So,  in 
the  form  of  consecrating  a  churchyard,  given  in  the 
App.  to  2  Gibson's  C^. :  '^  Idcirco,  nos  Johannes 
archiepiscopus  antedictus,  authoritate  quh  f  ungimur 
in  h&c  parte,  quantum  in  nobis  est,  ac  de  jure  et 
statutis  hujus  regni  Angliae  possumus,  decernimus 
quod  imposterum  perpetuis  futuris  tanporibus  omnes 
et  singuli  qui  posthac  infra  dictam  parochiam  Sancti 
Thomse  in  Le  Clive  predict*  decedere,  et  ab  h&c  luce 
migrare  contigerint,  infra  dictum  vacuum  locum,  &&, 
per  parochianos  et  inhabitantes  ibidem  pro  sepul- 
tursB  loco  (ut  pnemittitur)  comparat*  sepelientur  et 
inhumabuntur :  et  quod  dictus  vacuus  locus  sive 
solum  pro  coemeterio  et  loco  sepulturss  dictorum 
parochianorum  et  inhabitantium  perpetuis  futurii 
temporibus  habeantur,  ac  omnibus  et  singulis  privi- 
legiis,  loco  religiose  ac  publicae  et  Christianae  sepul- 
ture dcstinato  debitis,  munitum  censeatur ;  quem  qui- 
dem  locum  in  coemeterium  et  Christianas  sepulturas 
tit  omne  oeown  duraturwn  tenore  prsesentium  facimus^ 
constituimus  et  ordinamus,**  &c.:  (1  Burn*s  EccL 
Law,  328,  also  referred  to,  and  the  form  of  conse- 
cration given  in  p.  333.  )  As  to  the  argument  thai 
no  precedents  are  to  be  found  in  the  reports  or  old 
books  for  prohibitions  in  cases  like  the  present,  the 
answer  is  that  such  was  the  reverence  paid  in  olden 
times  to  ground  once  consecrated  that  the  interfer-« 
ence  of  &e  court  to  prevent  a  desecration  was  not 
needed. 

CocKBUBir,  C.  J.— I  am  of  opinion  that  under 
all  the  cifcomstanoes  of  this  case  the  rule  must 
be  discharged.  At  the  same  time  I  do  not  hesi- 
tate to  express  a  veiy  decided  oidnion  that  tiie 
doctrine  laid  down  by  Dr.  Lnsfaington  in  the  case 
of  The  Rector  and  Chwrchwardens  of  Saint  John  Wtd" 
brook  T.  Th€  ParithJumert  tikcrtof  Cjwop^  *^  ''fiPs^Ma^ 
conect,  neiiMS^^taBA9bi5NraEdl^iusKk  ^waR»ss»5«A.V*'«e 
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Doubt  v.  Slatu. 


purpose*  of  borial  cannot,  by  an?  authority  known  iu 
thu  country,  *boTt  of  an  Act  of  Parliunenl,  be 
diTcited  of  iu  lacred  chuacter,  so  a«  to  become 
applicable  to  secular  purposes.  I  thiok  then  is 
autiioriiy  enough  in  the  cases  cited  to  affirm  that 
a*  a  general  rule.  But  my  reason  for  coming  Co  the 
coDclusioo  that  the  rule  ia  the  present  instance 
must  be  diecbarged,  rest*  on  a  much  narrower 
ground.  In  tbe  first  place  our  attention  has  been 
called  to  the  fact  of  the  different  puipo*e»  to  which 
the  consecrated  [(rouud  is  to  be  spplimJ,  or  rather 
ha*  been  devoted  already,  the  effect  of  (beliceoceor 
faculty  being  only  to  giro  immuoity  from  possible 
ecclesiastical  censures  for  wbat  ha*  been  done.  The 
faculty  has  reference  to  different  and  separate 
matten.  One  of  these  is  the  erection  of  a  chapel 
for  the  inmates  of  the  workhouse,  and  I  think  the 
distinction  made  by  Br.  Lushington  between  pur- 
poses of  a  secular  and  aocred  chuvcter  may  well  be 
applied  to  this  case ;  and  we  may  well  consider  that 
though  the  faculty  applied  for  with  reference  to 
Uie  erectiun  of  a  school,  is  not  such  as  tbe  Ecclesias- 
tical Court  could  grant,  yet  the  erection  of  a  chapel 
is  a  purpose  to  wlucb  the  consecrated  ground  might 
be  applied.  Now  the  case  of  Bollock  v.  The  Uniitriilif 
of  Caiabridge  (ubi  tupra)  is  an  authority  for  saying 
tliat  where  the  proceedings  before  ao  inferior  court 
hare  reference  to  various  purposes,  some  of  which 
■le  within  the  competence  of  that  court  whilst  others 
an  not,  this  court  ought  not  in  the  first  instance 
to  presume  that  Uie  inferior  court  will  go  Iwyond 
its  competency  and  jurisdiction.  That  case  is,  I 
think,  in  point,  and  is  consistent  with  sound  >en*e. 
If  the  whole  matter  before  the  inferior  court  is 
beyond  its  jurisdiction,  tlien  a  prohibition  ought 
go ;  but  if  tbe  proceeding  before  it  is  one  aa  to  part 
of  which  it  has  jurisdiction,  and  a*  to  part  not,  we 
OOght  not  to  presame  that  it  will  go  Iteyond  iti 
jumdiction ;  aa  a  prohibition  may  be  applied  for 
here  after  sentence  as  well  as  before.  If  the 
inferior  court  acts  in  excess  of  it*  jurisdiction, 
there  is  nothing  to  prevent  the  parties  coming  here 
after  sentence.  There  is,  in  the  last  place,  another 
ground  why  I  think  the  rule  in  the  present  caae 
ought  to  be  discharged,  and  that  is  the  consideration 
which  has  frequeutly  been  taken  into  act.-au:it  in 
thii  court,  and  is  much  insisted  on  by  my  Brother 
Blackburn,  in  Be  fortttr,  4  B.  &  S.  20S,  namely, 
that  our  interference  is  asked  for  here  by  ao  entire 
■tranger,  by  one  who  does  not  appear  to  be  a 
parishioner  of  Sboreditch,  or  in  any  manner  in- 
terested in  this  matter,  and  who  comes  forward,  I 
■uppose,  merely  in  order  to  try  the  abstract  question 
vnetber  a  churchyard  once  consecrated  as  anch 
can,  without  the  authority  of  an  Act  of  Parliament. 
be  converted  to  purposes  of  a  secular  nature.  1 
mm  in  hopes  that  as  tu  that  what  has  been  now  said 
by  the  court  following  the  case  in  Strange,  and  the 
decision  of  one  of  the  flrat  lawyers  that  ever  sat  in 
a  court  of  justice,  Dr.  Lushington,  that  such  a 
thing  cannot  be  done ;  that  you  cannot  remov 
bodies  of  the  dead  and  divest  the  consecrated 
ground  of  its  sacred  character  without  tbe  authority 
of  aa  Act  of  rarliament,  will  be  considered  suffi- 
(dent  to  satisfy  those  persons  who  very  naturally 
entertain  strong  feelings  on  this  subject.  Looking 
,at  all  the  circumstances  of  this  case,  seeing  that 
tbe  thing  has  been  done,  that  (here  has  been  do 
intention  to  violate  the  law  or  to  outrage  tbe  feelingn 
of  individuals,  that  the  faculty  is  only  asked  for  t« 
indemnify  against  future  possible  consequences, 
•nd  that  the  applicant  for  a  prohibition  isastraoger, 
I  think  a  prohibition  ought  not  to  be  granted,  anil 
that  tbe  rule  must  be  discharged. 
HuntKM  and  H«tts,  JJ.,  coocarred. 

iiwic  disdmrgtif. 
oe/ii  i/Uit  and  Loci^ ;  flearj  CKiU. 


TlmTmhy,  Alay  6, 1S69. 

J>ODST  V.  Sl^IKB. 

Vo(i«  efaelim — ilttrapniis  Local  Btanagtmrat  AtO 
A,aB«hi«nt  Art  (23  i  2G  Viet.  e.  102),  s.  106- 
Tretpati  to  hunt  in  caumttiiig  taeert  lader  w* 
/torn  Board  of  Work*. 

JTu  d^endant  in  aautmetiiig  certain  taoagr  drmu, 
having  ncaetd  a  notica  to  do  m  from  Ms  Jtoe- 
D^toa  Board  of  Woria,  committed  a  trenui  «  ik 
jAmliff't  land  to  whiek  As  ieJinaf  he  had  a  title  .- 

iltld,  that  the  de/tudaat  did  tiot  came  tcithin  (le  meau*f 
of  tect.  106  0/  25  #■  26  Vicl.  c.  105,  ib*k*  rejuirtt 
notice  of  action  in  cat  of  procttdirngt  agiMtt  "  tit 
Mttropolilati  Board  of  Warki,  or  uaj  BtMlrj  or  di*- 
Irict  board,  or  ihtir  ckrh,  or  aajr  clerks,  nrrrger,  am- 
tractor,  o^icer,  or  perto*  whomaoever,  acting  ndr 


Action  for  breaking  and  entering  on  certain  land 
<t(  the  plaintiff,  driving  into  it  divers  poata,  poles, 
iiad  other  wooden  maleiials,  and  conacructing  npoa 
it  divers  pipes,  drain*,  and  cesspools  for  carryin*  oS 
tlie  rain  and  sewage  from  oertain  premiaea  adjoin- 


At  the  trial,  which  took  idace  before  Cockbnm, 
C.J.,  and  a  common  jury,  at  Maidatone,  on  the  10* 
March  I86ti,  it  appeared  that  the  plaintiff  kept 
n  public-house,  called  the  Pilot,  in  Htgh-sMM, 
Deptford,  at  the  hack  of  which  was  a  garden.  TV 
defendant  is  a  painter  and  glader  in  the  aanietowa, 
iLOd  the  lessee  of  a  number  of  honsea  in  the  sane 
^itreet,  under  a  lease  from  the  mayor  and  »•- 
iiionalty  of  the  City  of  London.  The  defendant,  ia 
liaving  certain  drains  to  bia  honses,  conatrocted 
under  the  requirementa  of  tbe  Board  of  Works  {a 
notice  from  the  clerk  of  ^e  Board  of  Work*  to 
drain  them  having  been  sent  to  himX  was  guilty  of 
a.  trespass  on  tbe  garden  of  the  plaintiff,  to  which 
>!arden  the  defendant,  it  seems,  believed  be  had  a 
right,  and  for  this  trespass  the  action  wa*  bnoght. 
The  jury  returned  a  verdict  for  the  plaialiff, 
damages  one  shilling,  leave  being  given  to  tb* 
defendant  to  prove  to  enter  a  nonanit. 

Id  Kaster  Term  1863  Da/f  obtained  a  rale  mi, 
calling  on  the  plaintiff  to  show  cause  wby  the 
vei^ict  obtained  in  the  cause  should  not  be  srt 
uBide,  and  a  nonsuit  entered  instead  thereof,  on  the 
in«und  that  the  defendant  waa  entitled  to  notice  of 
Action  under  18  &.  lil  Vict.  c.  120,  a*.  69  and  73,  aal 
^5  &  26  Vict,  c  102,8.  IOC. 

Sect.  73  of  16  &  19  Vict.  c.  120  (tbe  Hetnpefii 
r^ocal  Management  Act  ISoo)  enacts  that 

If  aj  hooas  or  bidldliic,  wbatbar  boUt  b^on  <■  thm 
tie  o^msnwiiHDt  ol  tA  Aflt,  ritiBts  wttUn  an;  loA 
luiih  or  distilet,  lia  roood  not  to  be  draiasd  bf  a  inadiM 
■  ■     ■■      - -• ^ r,  and^mptrlaa  !!■■> 

, .      IT  ot'nidMlrisek* 

busdnd  fMt  of  anv  {ait  ot  aueb  hooM  «r  bii% 
t  on  » iDwu  laval  *(-"  noh  >-~~  •>•  t— iu<~-  >•  •^•a 
Uh(ii1  for  the  vartrj  ot  bi 


:ln  In  writing,  to  iMdn  tlie  ownar  of  anA  hi^M  » 
ftppiSnlad  bv  U»  ves^  or  bgaid,  to  ooutmet  aad  a*ta 
m  such  house  or  bniUUnc  iato  anj  aoA  sews,  a  anmti 
.inlnnndiuobbnocbHthsreta  of  laeh  matgrislt,  ot  sad 
-die,  St  lUEb  lsv«l  and  with  nuA  Ul,  aa  ahall  b*  sas^nsts 
roT  the  drslun  of  sadi  houas  or  balldlBC^  and  Its  sum 
ilDors  or  itoiis^  sod  also  of  its  anas,  walv^ksst^ 
iirtvles,  and  offlm  (it  aoj),  sad  tor  oosvvIbc  Iha  *A 
(InlnacB,  aoO  wash  Unrefrom.  lata  tlia  aaid  aawsr,  Mfl  ts 
iiTOTido  at  and  Mowrpaved  orlmpsniMStli  ilnfJ  wilSf 
ror  oonvnlu  uAaa  walK  tltoMo.  and  St  bb&  jnif* 
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Q.  B.]  Griffiths  (app.)  v.  Placi  (resp.)  [Q.  B. 

■ — *■ 

and  apparatus  for  soouring  the  same,  and  for  causing  the  person  whomsoever,"  in  sect.   106  of  25  &  26  Vict 

same  to  convej  away  the  eoil,  and  fit  and  proper  sand  traps,  ^   i  aa 

expanding  inlets  and  other  apparatus  for  nindering  the  * 

entrj  of  improper  substances  therein,  and  all  other  such  fit  ri .        i   rni  •  _*     *  1.1.  1         mt 

and  proper  works  and  arrangements  as  may  appear  to  the         jLamuna   I  nomas    m   support  01  tne   rule.      ilie 

▼estry  or  board,  or  to  their  officers,  requisite  to  secure  the  defendant  in  the  present  case  had  a  statutable  duty 

!t?  ^™f^2S^  !^S!^i**'  *^®  21^  i2^'4*?^  ^  P'^T*  <»«'  upon  him,  and  he  was  acting  in  performance  of 

the  same  from  obstructing  or  otherwise  iiijurmg  or  im-  .^     .    *^.     ^   '  'Jz  ji      nn 

peding  the  action  of  the  sewer  to  which  it  leads ;  Sd  it  shaU  >'  ^"©n  the  trespass  was  committed.     Where  a  con- 

Se  lawful  for  the  said  vestiv  or  board  to  cause  the  said  tractor  employed  by  the  Board  of  Works  to  enlarge 

works  to  be  inspected  while  in  progress,  and  from  time  to  a  sewer  running  into  a  tidal  creek,  erected  a  dam  in 

time  during  their  execution  to  order  such  reasonable  altera-  ^y^    -owpf  thA  watAr  mhn^a  which  was  rPtnnvMl  hv 

tions  therein,  additions  thereto,  and  abandonment  of  part  *"«  »ewer,  tne  water  aooye  wmcn  was  removea  oy 

or  parts  thereof  as  may  to  the  vestrr  or  board  or  tneir  pumping,  and  owing  to  his  negligence  in  not  worJC- 

offioers  appear,  on  the  fuller  knowledge  afforded  l^  the  ing  the  pumps,  the  sewage  flowed  back  into  the 

house  or  builiUBg  neglect  or  nfuse  during  twenty-ei^t  '"  ±^oulsum  T.  I  hirst  (!#.  Kep.  2  C  1 .  449 ;  8  Li.  1. 

days  after  the  said  notice  has  been  deliTered  to  such  owner.  Rep.  N.  S.  324),  that  the  injury   was  occasioned 

or  left  at  such  house  or  building,  to  begin  to  construct  such  by  acts  "  done,  or  intended  to  be  done,"  under  the 

drain  and  other  works  aforesaid,  or  any  of  them,  or  there-  «1,.«--     «*    ♦!,«     iUa*.».w>.i;*«n     n^a.^  \,t    iXTr^.ira 

after  fail  to  carry  them  on  and  complete  them  with  aU  rea-  P^^^rs    of    the    Metropolitan    Board    of    Works, 

•onable  despatch,  it  shall  be  lawful  for  the  Testrv  or  board  Within  the  meaning  of  sect.  106  of  2o  &  26  VlCt. 

to  cause  the  same  to  be  constructed  and  maae.  and  to  c.    102,   and  that  the  defendant    was   entitled   to 

J?^*'*''®®*?^!?*?***®^*^^!!^*^®"^'^™"^*'*'**'"'"®'  notice  of  action.     [Lush,  J. -But  the  defendant 

in  the  manner  hereinafter  prorided.  t.v*»w   v»    «»^Mvm^.      ^^^woo,  v.     **«i»     -«  «^»*i  %.»»» 

m  that  case  was  a  contractor,  and  therefore  came 

Sect  106  of  25  &  2G  Vict.  c.  102  (the  MetropoUs  within  the  express  words  of  the  section.]    M.  Smith, 

Jjocal  Management  Acts  Amendment  Act,  which  is  j.^  gays,  "it  is  not  necessary  that  the  act  should  be 

to  be  construed  as  one  with  the  previous  Act)  pro-  done  under  the  immediate  direction  of  the  Board  of 

▼ides  that  Works ;  if  it  is  done  by  a  person  in  the  course  of 

"  No  writ  or  process  shall  be  sued  out  against  or  serred  fulfilling  a  contract  into  which  he  has  entered  for 

upon,  and  no  proceeding  shall  be  mstituted  against  the  *Up  „,,-Xn-ft  ^f  njurvinir  nut  thp  nhiAPfcA  of  the  hnani 

MetropolitanBoardof  Work8.oranyTestryordistriotboard.  ?"?  P^TJ®?®  01  carrying  out  tne opjects 01  tne  ooara, 

or  their  clerk,  or  any  clerk,  surreyor.  contractor,  officer,  or  it  is  sufficient.       The  deienaant  m  the  present  case 

person  ^eharnaower  acting  under  their  or  any  of  their  directionB^  for  was  acting  under  the  express  directions  of  the  board 

:SS'^SLi^??;L?,5!*S^ertbensfr^^^^^  «>?\tained  in  anotice.to  drain  and  tiierefore  may  be 

the  expiration  of  one  calendar  month  next  after  notice  in  ^^  to  have  been  acting  "  under  the  powers  of  the 

writing  shall  hare  been  seryed  upon  such  board  or  restry.  board  within  the  meaning  of  the  Act ;  and,  if  so,  he 

or  where  the  action  or  proceeding  shall  be  against  such  was  entitled  to  notice  of  action.     fLusH,  J.^If  he 

SSSS^L.'^K;?'Sr'dX^^i!i«%r'"^ft°'a?S:  h«ldr«ned  without «» order  from'the  bo«d  to  do 

office  or  place  of  abode,  stating  the  cause  of  action  or  80,  he  would  sUll  be  acting  under  the  Statute ;  and 

gronnds  of  the  proceeding  or  demand,  and  the  name  and  what  difference  is  there  between  that  case  and  the 

place  of  abode  01  the  intended  plaintiff  or  claimant,  and  of  nrogent  ?1 

his  attorney  or  agent  in  the  cause  or  proceeding ;  and  upon  IM^'"^"*'  '^  J 

the  trial  of  any  action,  the  plaintiff  shall  not  he  i>ermitted 

to  go  into  erideuce  of  any  cause  of  action,  except  such  as  is        CocKDURN,  C.  J.— The  defendant  was  not  acting 

•*^^«  *te  ''*'**£S  K  ^^^.%  ^aZ'^i:  "fi* '^^T  under    the   orders    of    the   Board    of   Works   in 

|mcj  notice  be  proved,  the  jury  shall  find  for  the  defendant,  committing  tiie  trespass,   which  is  the  ground  of 

action  in  this  case ;  neither  was  he  acting  by  their 

Warton  now  showed  cause  against  the  rule,  and  authority  at  all,  but  simply  in  performance  of  a 

contended  that  notice   of   action  was  not  neces-  duty  imposed  on  him  by  the  Act  of  Parliament, 

sary  under  the  circumstances  of  this  case.     In  which,  if  he  did  not  perform,  the  board  are  em- 

WiUiams  t.  Golding^  L.  Rep.  1  C.  P.  69,  on  the  con-  powered  to  call  on  him  to  discharge.    Such  an  act 

stmction  of  a  similar  section  (sect.  108)  in  18  &  19  does  not  come  within  the  meaning  of  the  statute. 

Vict.  c.  122,  which  rendered  necessary  notice  of  What  was  intended  by  it  is  something  done  by 

action  in  case  of  proceedings  against  "  any  district  virtue  of  the  powers  rested  in  the  board  and  done 

.surveyor  or  other  person  for  anything  done  or  in-  under  their  authority, 
tended  to  be  done  under  the  provisions  of  the  Act' 


k»t 


it  was  decided  that  a  person  employed  by  a  build-  "Ljj^b.  and  Hates,  JJ.  concurred. 

ing  owner  to  erect  a  building  adjoining  the  house  of  ^^^  disci  or jed. 

another  was  not  an  "  other  person "  within  the  Attorney  for  plaintiff,  E.  C.  Mork;,. 

meaning  of   the  section,     hrle,  C.  J.,  said:  **I  j        r           >                    jr 

think    some   limitation  must  be  put  upon  those  Attorney  for  defendant,  H,  Harris. 

words.    The  statute  clearly  was  not  intended  to  .^^ 
protect  every  person  who,  meaning  to  do  something 

under  the  Building  Act,  might  be  guilty  of  a  wrong  Wednesday,  April  21, 1869. 

^«^'t  "ii^'fl^^ll  ^  """""^  ^^^  ^*1*'  conclusion  be-  Griffiths  (app.)  v.  Place  (resp.) 

cause  I  find  that  there  were  several  previous  statutes  ^  *^*^''                 ^     '  ^ 

in  which  this  sort  of  protection  was  given  to  every  per-  ^^^eights  and  measures^Store,  place,  ^.,  where  goods 

son  acting  in  pursuance  of  their  provisions ;  whereas  «^«  «o^  <f  weighed  for  conveyance-- Fanner's  6arn— 

here  the  protection  is  confined  to  any  *  district  sur-  ^  5*  6  WUL  4,  c.  63,  s.  28. 

▼eyor  or  other  person,*  which,  to  my  mind,  shows  ppellant,  a  fanner,  had  in  his  barn  or  outhouse  a 
that  it  was  intended  to  restrict  it  to  a  class  of  per-  bahnce  or  portable  weighing-tnachine  and  two  iron 
sons  ejusdan  generis  with  the  district  surveyor,  and  weights,  which  were  found  by  the  inspector  0/  weights 
that  a  tradesman  who  is  employed  by  a  building  andnteasures  to  be  light.  The  inspector  saw  no  pro- 
owner  in  doing  work  on  his  own  premises  for  the  duce  about  the  appellants  premises,  and  could  not 
better  enjoyment  of  them,  and  upon  whom  no  duty  prove  that  he  exposed  or  kept  for  sale,  or  weighed  Jor 
is  cast  by  the  statute,  is  not  an  *  other  person  '  of  conveyance  or  carriage,  any  goods  or  produce.  Appel- 
the  same  class  as  the  district  surveyor.  I  think  lant  having  been  convicted  by  justices  under  sect,  28 
that  cUss  was  intended  to  embrace  only  those  who  of5^G  \rillA,  c.  63 .* 
are  clothed  with  an  official  character,  or  upon  whom  „  ,,  .  .  j  .t  .  .1 
some  sututable  duty  is  cast,  so  that  th^  may  be  ^«^*  on  a  case  stated,  tluit  the  conviction  wo* 
taid  to  be  acting  or  intending  to  act  in  pursuance  wrong, 

of    the    statute.**    The   same  construction  must,  Casestatedby  justices  under  20  ^.^V^Ss^^^^.  ^ 

for  aimilar  reasons,  be  given  to  the  word,  *'or  Thli  ia  «k  cmi^  ^uXi^VsX.^^  ^V  ^<&ssk.^^v^r»3%  ' 
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Q.B.] 


Ghifvithb  (app.)  v,  Plaob  (resp.) 


[Q.B. 


justices  of  the  peace,  in  and  for  the  borough  of 
Warrington,  in  the  county  of  Lancaster,  under  the 
statute  of  20  &  21  Vict.  c.  43,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  upon  the  questions 
of  law  which  arose  before  us  as  hereinafter  stated. 

At  a  petty  sessions  held  at  Warrington,  in  and 
for  the  borough  of  Warrington,  in  the  said  county 
of  Lancaster,  on  the  26th  June  1868,  an  information 
preferred  by  Elijah  Place,  the  inspector  of  weights 
and  measures  for  the  said  borough,  hereinafter 
called  the  respondent,  against  Joseph  Griffiths,  of 
Warrington  aforesaid,  hereinafter  called  the  appel- 
lant, under  sect.  28  of  the  Act  5  &  6  Will.  4,  c.  63, 
charging  "  for  that  he,  the  said  Joseph  Griffiths,  on 
the  18th  June  1868,  at  Warrington  aforesaid, 
unlawfully  had  in  his  possession  certain  weights 
which  were  found  by  the  inspector  of  weights  and 
measures  for  the  said  borough  to  be  light,'*  was 
heard  and  determined  by  us,  the  said  parties 
respectively  being  present,  and  the  said  Joseph 
■Griffiths  having  then  and  there  a  solicitor  on  his 
behalf,  and  upon  such  hearing  the  appellant  was 
convicted  by  us  of  the  said  ofifence,  and  we  adjudged 
him  for  the  said  offence  to  forfeit  and  pay  the  sum 
of  twenty  shillings,  to  be  paid  and  applied  accord- 
ing to  law,  and  also  to  pay  to  the  said  respondent 
the  sum  of  nine  shillings  for  his  costs  in  that 
l>ehalf. 

And  whereas  the  appellant  being  dissatisfied  with 
our  determination  upon  the  hearing  of  the  said  in- 
iormation  as  being  erroneous  in  point  of  law,  hath 
pursuant  to  sect.  2  of  the  statute  20  &  21  Vict. 
o.  43,  duly  applied  to  us  in  writing  to  state  and 
sign  a  case  setting  forth  the  facts  and  grounds  of 
such  our  determation  as  aforesaid,  for  the  opinion 
of  this  court,  and  hath  duly  entered  into  a  recog- 
nisance as  required  by  the  said  statute  in  that 
behalf.  Now,  therefore,  we,  the  said  justices,  in 
oompliance  with  the  said  application  and  the  pro- 
visions of  the  said  statute,  and  by  the  consent  of 
the  said  parties,  do  hereby  state  and  sign  the  follow- 
ing case: 

Upon  the  hearing  of  the  said  information  it  was 
stated  by  the  respondent,  and  found  as  facts,  that 
on  the  day  of  the  said  offence  the  appellant  was  a 
farmer,  and  occupied  a  farm  within  the  said 
borough ;  that  he  had  then  and  there  in  a  bam  or 
out-house  in  possession  two  iron  5Glb.  weights, 
and  a  balance  or  portable  weighing  machine,  that 
the  respondent  then  and  there  tested  the  same 
weights,  and  found  one  of  them  3oz.  3drms. 
light,  and  the  other  2^oz.  light,  and  that  he  took 
■and  carried  away  the  same  weights  the  said 
balance  or  portable  weighing-machine  was  quite 
correct. 

In  cross-examination  by  the  appellants  solicitor, 
the  respondent  stated  that  he  saw  no  produce  about 
the  premises  of  the  appellant,  and  that  he  could 
not  prove  that  the  appellant  did  expose  or  keep 
for  sale,  or  weigh  for  conveyance  or  carriage,  any 
goods  or  produce. 

It  was  contended  on  the  part  of  the  appellant: 
That  no  proof  whatever  had  been  given  that  the 
appellant  exposed  or  kept  for  sale,  or  weighed  for 
conveyance  or  carriage,  or  even  had  upon  his 
premises  any  goods  or  produce;  that  even  if 
goods  or  produce  had  been  found  in  the  said  barn 
or  outhouse,  that  the  said  bam  or  outhouse  was  not 
a  shop,  store,  warehouse,  stall,  yard,  or  place 
wherein  goods  were  exposed  or  kept  for  sale,  or 
weighed  for  conveyance  or  carriage,  within  the 
meaning  of  sect.  28  of  the  stat.  5  &  5  WilL  4,  c  63; 
that  the  said  premises  of  the  appellant  were  pri- 
Tate  premises  upon  which  the  said  respondent  had 
no  right  to  enter  for  the  purpose  of  examining  the 
weights  or  weighing-madune  of  the  appellant. 

We^  boweyeTf  were  of  opinion  that  tne  a^^eU&ut . 
ifeing  A  fumer,  and  a  fanner  being  noVxcVrad^TA 


a  person  who  earns  a  living  by  growing  pro- 
duce, and  afterwards  disposing  of  it  by  sale^  such 
sale,  so  far  as  a  great  portion  of  soch  produce  is 
concerned,  being  made  by  weight,  and  such  piodooe 
being,  as  a  rule,  stored  or  kept  in  bams  or  other 
outbu^dings  forming  port  of  the  fam  premises,  the 
bam  where  the  defendant's  weights  were  found  wis 
a  store,  warehouse,  or  place  within  the  meaning  of 
the  28th  sect,  of  the  said  Act,  wherein  goods  were 
kept  for  sale,  and  that  the  fact  of  there  being  in 
such  bam  both  weights  and  a  machine,  or  apparatu 
for  weighing,  was  primd  fade  evidence  that  the 
weights  in  question  were  used  for  the  purpose  of 
weighing  goods  for  sale,  and  we  therefore  convicted 
the  said  defendant  of  the  ofifence  charged  in  the 
summons  as  aforesaid. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  that 
the  appellant  is  liable  as  aforesaid,  then  the  said 
conviction  is  to  stand,  but  if  the  court  should  be  d 
opinion  otherwise,  then  the  said  information  is  to  be 
dismissed. 

Given  under  our  hands  the  26th  June  1868,  at 
Warrington,  in  the  borough  aforesaid. 

H.  Blecklt. 

PsTXa  SlABS. 

Sect  28  of  5  &6  WilL  4,  c.  63 enacts 

That  in  England  and  Ireland  it  shall  be  lawful  for  eufy 
juBtice  of  the  peace  of  any  oountj.  riding,  or  diTinoo,  or  U 
any  city  or  town,  and  in  Scotland  for  OTery  UMrif^ 
justice,  or  magistrate  of  an^  borough,  or  town,  or  for  ny 
inspector,  authorised  in  writing  under  the  band  of  anj 
jusuoe  oi  the  peace  in  England  and  Ireland,  or  of  any 
sheriff,  justice,  or  nuMristrate  in  Scotland,  at  all  leienniMw 
times  to  enter  any  shop,  store,  warehouae,  aitall,  yard,  or 
place  whatsoever  withm  his  jurisdiction  wherein  foods 
shall  be  exposed  or  kept  for  sale,  or  shall  be  ma^ad 
for  conveyance  or  carriage,  and  there  to  examine  all  weints 
measures,  steelyards,  or  other  weighinc^  machines,  and  to 
compare  and  try  the  same  with  the  copies  of  the  impsriil 
standard  weights  and  measures  reqnizBd  or  anthorissd  to 
be  provided  under  this  Act :  and  if  upon  such  examxBatian 
it  shall  appear  that  the  said  weights  or  measures  are  li^t 
or  otherwise  unjust,  the  same  shall  be  liable  to  be  saiisd 
and  forfeited,  and  the  person  or  persons  in  whose  poiDM 
sion  the  same  shall  be  found  shall,  on  conviction,  forfeit  a 
sum  not  exceeding  51 ;  and  any  person  who  shall  have  in 
his  or  her  possession  a  steelyard  or  other  weighing  mahiiiaft 
which  shall  on  such  examination  be  found  inoorreet  or 
otherwise  ui^ust,  or  who  shall  neglect  or  refuse  to  prodaoB 
for  such  examination,  when  thereto  required,  aU  waAu, 
measures,  steelyards  or  other  weighing  machines  wmdi 
shflJl  be  in  his  or  her  possession,  or  shall  otherwise  obstnci 
or  hinder. sudi  examination  shall  be  liable  to  a  like 
penalty. 

Mclntyrt,  for  the  appellant,  contended  that  this 
was  not  a  shop  or  place  for  weighing  goods  exposed 
for  sale,  nor  was  there  evidence  that  thewei^bti 
were  ever  used. 

No  one  appeared  for  the  respondent. 

CoGKBURN,  C.  J. — I  think  the  justices  were  a 
little  premature.  They  should  hare  waited  till  soom 
actual  sale  had  taken  place  in  the  bam.  As  it 
stands,  the  case  does  not  come  within  the  woids  of 
the  statute,  and  the  appeal  must  be  allowed.  At 
the  same  time,  if  the  farmer  do  hereafter  use  tbeie 
weights  he  must  not  suppose  he  will  not  be  liable. 

Lush,  and  Himntir,  JJ.,  concnrred. 

Jndgmokt  for  app^BaaL 


MA0IBTBATE9'  0A8Eg. 

MnTON  (*pp.)  V.  Tkoxb  (raip.>— Fuld  (rpfl)  v.  Tbokki  (rMp.) 


[(J.  I 


^Satardaii,  Mav  29,  1860. 
MmOK  (i^p.)  "■  Tbokb  (reipO 


weijpAt.      TFIkerc,    ikerefo 


''%i. 


4,  c.  87  {Bread  Act) 
re  to  etil  bread  on/y  bg 
I   pereon   wad    ■'-•"  " 


guorCcm  /oo/),  and  he  wat  lartd  with  a  loaf  ahich 
proved  to  be  Utt  in  weight  than  ilb.  (_lhe  underttood 
v-eighl  oj  a  ijaartem  loqjf^  and  there  mas  no  etiidenix 
that  tie  bread  had  at  any  lime  been  weighed : 
SeM,  that  iMi  woe  evidence  of  a  itUing  of  bread  other- 
wite  than  ly  weight. 

Thii  wB.a  a  ca»e  stated  bj  justices  undar  tbe 
20  &  21  Vict.  c.  is,  upon  a  conTiction  of  the  appel- 
lant for  selling  bread  atberirise  than  by  weight. 

By  eect.  4  of  the  6  &  7  WiU.  4,  c.  37,  it  is  enacted 
that 

Fnm  and  after  the  oatunstiMmeut  of  this  Act  aU  bread 
aoU  be^DDd  tbe  Umlta  ■fiiiiiMiil  (Hetropcdli)  dtall  ba  »ld 
br  the  laTanl  bakers  or  sallsn  of  breed  respeoti**!;  befond 
the  seld  Umiti  It  weijdit  I  and  In  owe  BBT  bakn  or  aelln  o( 
bmd  bsTond  the  Umna  snceseld  shell  eeU  or  caoee  to  be 
■old  bread  in  an;  other  manner  than  bj  wdxht,  then  and  in 
meh  «eae  ••err  eneh  baker  ot  seller  of  breed  shell  lor  erer; 
■Doh  oSenoe  (oriOit  and  pej  ear  SDin  not  nreeodlin  taitj 
ahtllings,  Jkj. 

It  appeared  that  a  policeman  went  to  the  shop  ol 
the  appellaDt  and  asked  (or  a  quart  '.loaf ;  tbat  be 
was  served  by  a  shopwomao,  the  bread  not  being 
weighed,  and  tliat  he  paid  i±  for  it  ;  that  he  there- 
npon  took  the  loaf  awaf  with  him,  and  had  it 
weighed,  and  that  it  wai  loz.  Sdwts.  short  of  41b. 

Barrow  appeared  for  the  appellant. — There  Is  no 
eridence  that  the  appellant  has  conunltted  any 
offence.  He  did  not  hlmaelf  sell  the  bread. 
[tliLLOR,  J.-^It  Is  sold  in  bis  ihop  by  a  person 
erideotly  hanng  his  anthority.J  There  is  do  eri- 
deoce  tliat  he  did  not  sell  otherwiae  than  by  weight. 
A  baker  is  not  restricted  to  any  particalar  weight ; 
DOT  is  it  an  offence  under  the  statute  to  sell  short 
wcdght.  [Lcto,  J.— He  must  sell  by  weight,  and 
lul  by  denomination.]  The  Act  does  not  t»j  that 
the  Inead  is  to  be  weighed  in  tbe  presence  of  the 
cnatomer.  The  baker  must  keep  scales  and  weights 
in  his  shop ;  bot  he  is  not  required  to  weigh  unless 
asked  to  do  so  by  the  customer.  The  meaning  of 
the  Act  it,  that  he  must  regulate  the  price  he 
charges  for  his  bread  by  Its  weight.  Id  Jonee  j. 
BaxtabU,  L.  Rep.  2  Q.  B.  460 ;  B  B.  &  S.  4S3 ;  16 
I..  T.  Hep.  N.  S.  3S1,  there  was  proof  that  the 
baker  only  weighed  b^ote  baking ;  but  here  there 
U  no  evidence  that  the  bread  was  not  weighed. 
[Uau^OB,  J. — How  is  tbat  to  be  proved?  It  is, 
Buiely,  tor  the  baker  to  show  that  be  hat  weighed 
the  bread.]  It  is  quite  consistent  with  this  case 
that  the  baker  may  bare  sold  ata  less  price^  la  con- 
•eqnence  of  tbe  weight.  There  ia  nothing  to  show 
that  the  bread  had  not  beeu  weighed.  ri>osB,  J.— 
When  a  baker  is  asked  for  a  gitart  loaf,  which 
evidently  means  a  quarteni  loaf,  aod  the  well-known 
meaning  of  which  is  a  41b.  loaf,  and  he  gives  it 
without  weighing  it,  and  it  ia  then  found  to  be  defi- 
ciaut  in  weight,  sutely  that  Is  prlmS  fade  evidence 
of  itot  selling  by  weight]  It  would  be  assumed  in 
aii£b  a  case  that  he  was  selling  by  weight,  although 
the  weight  might  be  deflcdent.  rCocKBOBM,  C.  J. 
— ^Assuming  tbat  it  matter*  not  whether  or  not  he 
wdghs  in  the  psesence  of  tlie  castomer,  he  ia  bonnd 
to  Aow  that  be  has  sold  by  wetght.]  There  must 
•nrely  be  tome  evidence  that  bona*  not  weighed  the 
breaoi  In  Jonee  v.  BuzlaUe  Blackburn,  J.  say*: 
"The  statute  in  question  enacts  that  oo  bread 
■hall  be  sold  except  bv  weight;  it  does  not  in 
terms  say  that  tbe  b.-ead  shall  be  weighed  befon 


or  on  the  sals,  although  that  would  seem  to  be 
necessary  in  order  to  comply  with  the  statute ;  nor 
tbat  if  sold  by  loaf  it  shall  weigh  a  certain  weight ; 
but  it  simply  says  tbat  all  bread  shall  be  sold  hy 
weight.  Now,  wheUier  a  particular  loaf  is  sold  by 
weight  or  not  is  a  question  of  fact.  Here  th» 
magistrate  says  that  on  the  sale  of  this  loaf  there 
was  no  weighing,  and  no  statement  of  a  charge  of 
so  much  per  poucd,  but  a  demand  and  payment  of 
so  much  for  tbe  quartern  loaf,  which  turns  out  deA> 
cient  in  the  weight  which  a  quartern  loaf  is  snp< 
poeed  to  weigh.  The  offence  is  selling  otherwiae 
thaa  by  weight,  and  had  there  been  a  sale  in  term* 
of  a  41b.  loaf,  and  if  by  mistake,  aod  even  inten- 
donally,  it  had  turned  out  deficient  in  weight,  the 
seller  would  have  incurred  no  penalty,  tlie  statute 
not  making  this  an  offence ;  but  the  buyer  has  the 
remedy  in  Ikis  own  bands  by  insisting  on  having  thft 
loaf  weighed  in  his  presence."  The  court  will  not 
presume  that  the  appellant  has  violated  the  law  \tj 
not  weighing,  and  there  is  no  evidence  here,  aa 
there  was  in  Janet  v.  Huztabte,  that  be  had  not 
weighed  tbe  bread  after  it  was  baked. 

t  called 


CoCEBDRH,  C.  J. — The  statute  says  that  the  baker 
is  to  seU  by  weight.  Now  bv  a  general  under- 
atanding  a  quartern  loaf  ia  token  to  mean  a  41b. 
loaf.  In  this  cose  a  party  goes  into  the  appellant'* 
shop,  and  asks  for  a  guarl  loaf,  meaning  a  quartern 
loaf,  and  a  loaf  is  handed  to  him,  which  is  found  to 
be  sliort  in  weight.  Now,  is  not  that  prma  Jade 
evidence  Uiat  the  bread  has  not  been  weighed  ?    I 


B  and  Haixs,  JJ.  concurred. 


Bj  teel.  Gl  of  the  27  ^  2t 

1BS4)  if  it  enorferf  that,  ,  ,  , 
iy  maldng  any  hedge  or  other  fence  on  the  tide  of  uu 
caTTiage-wa^or  wilMnJifteen/eet  oftU  rtntri  (tow^ 
As  lioif  6s  tubjeet  on  anaiielton,  (fc.,  noticithttanding 
that  the  whole  tpace  of  fjitai  feel  frtm  /*e  owlre  of 
sacA  narriag^woj  hat  not  ic«n  Duu'nfainsif  with  sfoBS* 
or  other  vviteriali  uted  in  forming  hi^wagi.  Th* 
apptllant  erected  a  fence  upon  the  ntt  <tf  an  open  and 
untnelastd  ditch,  which  wat  hit  property,  which, 
haiceeer,  was  within  fflten  feei  of  the  centre  of  a 
carriage-way : 

Hiid,  thai  Ihie  wat  aot  an  mcroachniM  loithin  tit 
m»o»ng  of  the  fortgoimg  section, 
^nils  was  a  case  stated  by  justices  under  the 

30  ft  21  Vict,  c  43,  upon  the  conviction  of  the 

appellant  under  sect.  51  of  the  2T  ft  28  Tict.  c  lOL 

[ihe  Highway  Act  1864). 

The  fotlowuig  was  the  information : 

"ad  darot 

^~—j  ^-  .  Abnham  John  Thoma,  ol  Breat.. 

wood,  tn  tha  lald  comitr  of  Ealiex.  Iiighini<r  lUstrict  snr- 
veror,  psniMMlljaoniBthbaloiemetbsiinderBlfnediOneoc 
HsrHaMrTjuUosefaisadfaT  thsBld  oonatr,  and  in- 
(omwth  me  that  Boaoa  Ftald,  ol  No.  8,  OaDiian4treet, 
«•— ' — ' — ' —  -nBtleaaa,  on  or  abont  the  SKh  daj  ot 
t,  In  ths  parish  ol  Shsnfldd,  In  the  nld 

.  .,1  .1 J  ..I Jawfnllj  encroaoh  OB. 

_     if(baTe,bTthaB>a 

re  maldu  or  canrinc  to  be  made  a  oertain  lenoe,  eelleda 
idaadi^  tettn/wttUB  Btfta  bet  from  tbs  osntie  «( 
... . ij  hi^wai,  ooDtrarv  to  q»fcaft.j>. 


590  MACaBTBATE9'  CASEB. 

Q,  BO      PmOFRiETOBs  OF  Maioitk  PiKK  (appi.)  e.  Town  Couvcil  op  Maboatk  (wpa.)     Q.  B. 


a  two   of  Hbt 


nid  AbTmbUD  Jobn  Thoroa  nrmjBth  ' 
UuBidjutioeln  ths  premusi,  ud  IhU  the  nld 
Field  m*}  be  ■ammo  ... 

lUHtT'i  Jiutioi  of  U    . 
ud  HUwer  ths  premiHS  ud  ni>ka  hi*  dcfencg  tlMrcto. 

Tbe  cue  aUted  ■■  fotloirf : 

It  wu  proved  that  the  fpnce  complained  of  wm 
erected  on  the  lite  of  an  open  and  nnendowd  ditch, 
the  property  of  the  defendant,  which  ditch '    ' ' 


owned  the  property  for  forty  yeara,  and  who 
Mieved  the  ditch  wai  hii  property,  and  thii  had 
heen  done  without  any  interference  or  act  of  owner- 
■hip  on  the  part  of  Uie  road  lurreyon,  and  it  wai 
admitted  that  the  fence  did  not  extMid  beyond  the 
extreme  end  of  the  lud  ditch  towardi  tbe  road.  It 
waa  admitted  by  the  defendant  that  the  fence  com- 
pluned  of  waa  coniiderably  within  fifteen  feet  of  the 
centre  of  the  road,  namely,  within  leren  feet.  We 
Hie  jiuticei,  leeinft  the  defendant  hM  pat  up  tbe  fence 
complained  of  within  teren  feet  of  the  centre  of  the 
highway,  convict  him  in  the  penalty  of  U^  and 
order  inch  fence  to  be  removed.  "Die  defendant 
ooniiden  thia  deciiion  erroneoua  in  point  of  law, 
and  aiki  for  a  caae,  which  ii  granted.  The  queation 
for  the  opinion  of  the  court  being,  whether  m  tbe 
fence  *tand*  on  the  side  of  tbe  Mid  ditch,  which 
althooKb  open  to  the  bighway,  wa«  itated  on  oath 
to  be  the  property  of  the  defendant  it  can  really  be 
conaideted  an  encroachment,  and  ao  within  oor 
power  to  order  ita  removal. 

JobitF.  R.BiTOuaH. 

FsBS  Ajuow. 
By  «ect  ul  of  the  27  &  2S  Vict.  c.  101  (tbe 
Hi^hwa;  Act  18G4},it  ii  enacted  that 

From  aad  mtter  tba  Hiaiiif  of  Ukis  Act,  If  any  perKm 
thall  eDcroacfa  b;  nuiUai  or  canalnv  to  b«  tuiu  any 
bidldiiig,  or  jAt  or  hedge,  ditch,  or  other  teaat,  or  bj 
nlielDtr  nuf  duns,  compoat.  or  other  materiala  for  nnwlnn 
Und,  or  uj  raMilih  on  the  dde  or  etdaa  of  ut  «•»!■§• 
waj  or  cu-tnj  withia  flfteen  feet  of  the  centre  Uieteof,  oi 


.-^   ,.   ™,  -^j,  „p, tbe  porpoee  of  im- 

tfae  rood,  uid  by  order  of  the  blffbvmj  boKrd,  or 
k«re  le  do  hi^hwitj  board,  of  the  luzTeTor,  he  ehall 

tedium  forty  shiJUotn.  Dotwithitudlug  that  the 
nf«  of  flf  1«en  feet  from  the  centre  of  each  oavriave 
cfkrtv^  haft  not  been  uuiuCaiDed  with  etonea  or 
iteruJi  aKd  in  forming  liigliiniTi ;  aod  It  aball  b* 
or  IheJuBticvfl  uuembled  at  pettj  Hsiiou,  opon 
.  tbem  mule  upcn  oath,  to  lery  the  eiMoaea  ol 
lorn  aoch  buildiog,  bedge,  or  fence,  or  Bllinc  Dp 
phornii  Bud  reoioiiDg  ru^ dung,  oDmpoet, DiAte- 
■/oTflfloid,  or  rflit<^TiDir  the  iDjDrjcauaed 


thele 


'D  each  aide. 


.    nrf  QpoDtbo. 

ifaert  Day  earrla^e-way  or  eart- 
Do  eDCTcacbiDent  u  nfqra— id 
njch  carriage  yr%j  or  eart**; 
leu  than  thiny  feet  betweeo 


Fining  appeared  for  the  appellant.— There  boa 
been  no  encroachment  in  the  preaent  caae.  The 
fence  wu  erected  upon  the  aite  of  an  old  ditch, 
wtuch  waa  tbe  property  of  the  appellant,  and  waa 
never  a  portion  of  the  highway<  The  caae  of  Kvata 
V.  (kMcy,  1  Car.  &  Kir.  125,  ig  in  point  in  my  favour. 
There  wu  no  dedicaUon  of  the  ditch  to  the  public. 
[Hates,  J.— There  ia  •  power  to  purchaae  given  if 
It  ia  necessary  tu  widen  a  road.]  The  appellant  haa 
only  erected  a  fence  upon  hu  own  drain  which 
formed  no  part  of  the  highway. 

Taylor  appeared  for  the  reapon dent. —Tbe  object 
of  the51ateection  waa  to  aecurc  a  certain  apace  for 
the  highway:  {Qiapmaa  v.  Kobiaion,  1  Ell.  &  Ell. 
25.)  Tbia  waa  an  open  ditch,  and  It  waa  intended 
that  anch  space  should  remain  open.  [Lusu,  J. — 
Its  being  an  open  ditcli  does  not  constitute  it  apart 
of  the  highway.  Cockbubs,  C.  J. — TTiis  is  really 
only  an  encroachment  upon  the  ditch.  The  fence 
which  ia  on  the  aite  of  the  ditcli  is  no  part  of  the 
rmd;  tbe  section  refers  to  an  open  apace  of  the 
ordlauy  road,  not  of  ft  ditch  wluch  is  no  pail  ui 


the  road.  Sivpoae  there  bad  been  a  Iwook  whidi  is 
the  boundary  of  Ihe  road,  and  wbiiih  becomes  dry, 
would  the  owner  be  unable  to  baild  upon  it? 
I.uBn,  J. — Tou  cannot  aay  tl 


a   nuisance  inatcad  of  compelling   s  t«*ort  to  an 
indictment.    Thia  ditch  ia  found  by  the  case  to  bR 

the  appJlUnfa  property.] 

CocRBDBit,  C.  J. — Ttte  appellant  bai  not  e*- 
crunchi-cl  upon  any  road  or  upon  any  space,  be  hai 
merely  erected  ft  fence  upon  his  own  ditch. 

jMjgmaitJiir  ti»  apf^toL 

AEiomeyi  tor  the  appdlftnt,  Fuid,  Boxat,  and  Oh 


The  Cohpa:*!  of  PaopBiETOBa  or  Maboatk  Pm 
AMD  Hakbouk  (apps.)   c.  TsE  Towa   ComciL 

OF    Tin    BOBOUOH  OF  MaB0AT>   ACTDO   Aft    TMM 

Loctb  BoAKD  OF  Hbaltb  (reap*.). 

A'uuiin:^  ramxU^Siaoeid  kft  Ig  llf  actum  of  Iti 
•ea~Ihtg  tif  rtmoeel—lS  ^  19  Fief,  c  181,  a.  12. 

Bj,  KCt.  IS  0/  lie  16  ^  10  Met.  e.  121  (Tie  iVaumacsa 
Itemoeal  Aa  far  Engbad  1866),  jiMka  auq  SMit 
irn  orda-for  tM  rtmeoal  o/a  aaiaoaee  wpem  lAe  permt, 
wcaer,  or  KOtpUr  ef  Oit  prtmitea  bg  icAoaa  art, 
difault,  ptrmiuioa,  or  Mufftnaice,  tie  nmuaiie*  ariim 


The  hai-boT  ^  MarsaU  Boi  vtiUd  in  tie  Margatt  Fir 
and  Ilarbmir  Coi^im,  and  tg  lit  ocftni  ^  lit  mm 
a  i/uaotilif  nf  ttawttd  wm  driJUd  into  tAe  io-isv, 
aaJ,  bti»g  ^fl  fAcre,  baeame  a  nnimaei  .- 

HtU,  diat  lit  (ns^piBV  <<w  boaaif  to  rasaops  U,  lad 
that  nol  kaoitg  tfficlnc^  dum  to,  amarArwoMrigli^ 
madt  a/MH  fJwa  aiuAr  Me  fongoinj  mttiem. 

This  was  ft  case  stated  by  jnaticea  of  the  boroofb 
of  Margate,  under  tbe  30  £  21  Vict,  c  43.  It  ataled 
aa  follows  I— 

At  a  petty  session,  holden  at  Margate  in  and  fix 
tlie  borough  of  Uargate,  on  the  25th  SeiA.  1868* 
complaint  preferred  by  William  Bridge,  inipeetgr 
of  nuisiinees  for  tbe  aaid  borough  Mid  dittriet,  on 
behalf  of  the  town  council  of  the  borough  of  Mar- 
gate, acting  as  the  local  board  of  health  for  tht 
district  of  Margate  (hertinafter  called  the  reapao- 
dcnte)  Bg^oat  ^e  company  of  prtmrietora  of  Mw- 
gatc  pier  and  harbour  (hereinafter  called  tbe 
appclianti),  under  sect.  12  of  the  18  £  19  Ykt. 
c.  Vi\  (tbe  Nuiaancet  Removal  Act  for  England 
Ir^^.'O,  diarging  for  that  the  aaid  company  were  the 
owners  of  the'  harbour  of  Margate,  aitaate  withia 
the  borough  of  Margate,  and  alao  within  the  diviaini 
of  thi!  S&rgate  local  board,  and  that  io  or  upcn 
the  prL'iniae*  of  the  said  company,  to  wit,  tbe  bat- 
banr  of  Margate  fttoresaid  in  the  district  of  ths 
compUinanta,  under  the  Nuisance*  Removal  Act 
for  England  1855,  the  following  noiaance  eziated,  to 
wit,  an  accumulation  of  decaying  or  decompodog 
seaweed,  mud,  filth,  and  other  nozions  snbataaeeB 
and  matter,  and  that  the  said  nuisance  wat  cansel 
by  tho  act  or  default  of  the  owners  of  tbe  aaid  p«- 
mises,  wu  beard  and  determined  by  ns,  the  aaid 
appellarita  and  tetpondents  respectively  attending  by 
their  p^ipecCiTe  aijicitor*,  and  upon  such  hearinr  we 
urderifd  the  said  appellants  to  abate  the  n 
forthwith,  and  prohituted  a  n 
iliu  liko  nuisance,  and  to  paj  .__  ___ 

ihc  sum  of  21.  I9i.  for  the  costs  incurred  in  obtMD- 
iiig  ihG  order.  And  wberena  tbe  appdlania,  Mn( 
JisantisSed  with  our  determination,  a*  being  em- 
iiL'oua  in  point  of  law,  bftTe,  puraoant  to  aecL  S 
of  llic  aaid  statute  {20  &  21  Vict,  c  43>  Mj 
\t.-^^v^\  \a  i»  m  niitinc  to  state  and  aign  •  CMI 
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setting  forth  the  facts  and  groands  of  such  our 
determination  as  aforesaid  for  the  opinion  of  this 
court,  and  have  duly  entered  into  a  recognisance  as 
required  by  the  said  statute  in  that  behalf.  Now 
we,  the  said  justices,  in  compliance  with  the  said 
application  do  hereby  state  and  sign  the  following 


Upon  the  hearing  of  the  said  complaint,  a 
notice  from  George  Whitbread  Keere,  a  person 
aggriered,  dated  the  27th  July  18G8,  to  the  said 
respondents  (the  local  authority)  to  ground  pro- 
ceedings ;  also  a  notice,  dated  the  6th  Aug.  1868,  to 
the  said  appellants,  of  entry  and  by  examination  by 
local  authority,  and  also  a  notice  from  the  local 
mnthority  to  the  appellants,  dated  the  10th  Aug. 
1868,  to  abate  the  nuisance,  were  produced  before 
us  in  proof  of  the  same  baring  been  duly  given 
in  compliance  with  the  statute,  to  which  notices 
no  objection  was  raised  on  the  part  of  the  ap- 
pellants. The  appeUanto'  attorney  then  took  a 
preUminary  objection  to  the  jurisdiction  of  us, 
the  said  justices,  upon  the  ground  that  the 
harbour  of  Margate  was  not  within  the  district 
of  the  Margate  Local  Board  of  Health,  and  in  sup- 
port of  the  objection  produced  a  copy  of  the  schedule 
marked  **B.,"  defining  the  districtland  annexed  to  a 
proTisional  order  of  The  General  Board  of  Health, 
dated  the  4th  July  1851,  a  copy  of  which  prorisional 
order,  and  the  schedule  hereunto  annexed,  accom- 
pany the  case,  and  is  to  be  taken  to  form  part 
thereof,  by  which  provisional  order  the  parish  of 
St.  John  tiie  Baptist,  Margate,  was  constituted  a 
local  Doard  of  health,  a  copy  of  which  schedule  is 
aa  follows:— « Schedule  B.*'  Boundaries  of  the 
Fating  area.  That  the  rating  area  of  the  Margate 
district  for  the  purposes  of  the  Public  Health  Act 
1848,  shall  extend  to  and  be  comprised  withm  the 
following  boundary  line,  that  is  to  say,  a  line  com- 
mencing at  a  mark  on  the  beach  at  the  base  of  Fort 
Point,  and  proceeding  thence  along  the  sea-shore 
(including  Jarvis's  landing  place  and  the  Pier),  in  a 
southerly  direction  to  the  gateway  at  the  foot  of 
Upper  Marine-terrace,  thence  along  the  seashore  in 
a  westerly  direction  to  the  gateway  next  beyond, 
and  on  the  west  side  of  the  Infirmary  gateway, 
thence  inland  in  a  direct  line  in  a  south  direction  to 
s  market  stone  on  the  south  side  of  the  Queen's 
highway  or  carriage  road,  leading  from  Margate  to 
Canterbury,  thence  in  a  direct  fine  in  an  easterly 
direction  to  a  market  stone  on  the  east  side  of  the 
Queen's  highway  or  carriage  road  leading  from 
Margate  to  Minster,  thence  in  a  direct  line  eastward 
to  the  market  stone,  called  the  Vicarage  Mark,  at 
the  north  side  of  the  Queen's  highway,  or  carriage 
road  leading  from  Margate  to  St  Peters,  thence  in 
s  direct  line  northward  to  a  market  stone  on  the 
north  ride  of  the  Queen's  highway  or  carriage  road 
leading  from  Margate  to  West  Northdown,  thence 
westward  along  the  said  last  mentioned  road  to  the 
west  side  of  the  private  road  belonging  to  the 
devisees  of  the  late  Right  Hon.  Sir  Robert  Peel, 
Sart.,  deceased,  there  leading  to  the  sea  shore, 
thence  northward  along  the  private  road  down 
Newgate  gateway  to  the  sea  shore,  and  thenoef  along 
the  sea  shore  in  a  westerly  direction  to  Fort-road 
aforesaid,  all  which  boundary  is  coloured  green,  and 
defined  on  the  map  of  the  said  district  hereinbefore 
referred  to,  and  duly  deposited  at  the  office  of  the  said 
general  board  of  health."  It  was  contended,  on  the 
part  of  the  respondents,  that  the  harbour  of  Margate 
waa  within  the  district  of  the  Margate  Local  Board 
of  Health,  and  that  the  line  of  boundary,  as  set 
forth  in  the  said  schedule  annexed  to  the  said  pro- 
▼iaional  order,  confirmed  that  view.  We,  the  said 
Imtioes  considered  that  the  harbour  of  Margate 
was  within  the  Margate  district  local  board  of 
health,  and  included  within  the  line  of  boundary 
set  forth  in  the  said  schedule  B.,  annexed  to  the 


said  provisional  order,  at  the  point  there  where  the 
same  includes  the  pier  ;  that  the  pier  forms  part  of 
the  harbour,  and  lies  within  the  said  line  of 
boundary  which  runs  in  a  southerly  direction  to  the 
gateway  at  the  foot  of  the  Upper  Marine-terrace 
(a  point  particularly  set  forth  in  the  schedule 
annexed  to  the  said  provisional  order,  and  connect* 
ing  the  said  line  of  boundary  with  the  pier),  so  as 
in  its  southerly  direction  as  aforesaid  to  the  said 
gateway  at  the  foot  of  the  Upper  Marine-terrace  as 
aforesaid,  to  include  the  said  harbour.  And  that 
as  no  other  evidence  was  produced  before  us  on  the 
part  of  the  appellants  in  support  of  the  objection 
defining  more  particularly  the  said  district,  we 
overruled  the  objection,  and  contended  that  we  had 
jurisdiction. 

It  was  then  proved  before  us  on  behalf  of  the  re* 
spondents  by  the  evidence  of  George  Whitbread 
Reeve,  the  landlord  of  the  York  Hotel  facing  the 
harbour  at  Margate,  that  from  about  the  20th  to  the 
end  of  July  last  most  especially,  and  again  up  to  21st 
of  the  present  month  of  September,  large  aocumula^ 
tions  of  seaweed  were  allowed  to  remain  in  the  bar* 
hour,  and  decomposing,  thus  emit  noxious  and  offen* 
sive  gases,  that  during  the  time  witness's  health  had 
suff^ed,  and  he  had  lost  several  visitors  from  the 
hotel  in  consequence  of  the  effluvia;  that  in  a 
general  way  the  harbour  was  in  a  very  decomposed 
state  from  elite  mixed  with  sand,  the  top  of  which 
was  very  offensive;  that  the  means  adopted  had 
not  been  sufficient  to  remove  the  nuisance ;  that  if 
the  seaweed  was  not  suffered  to  remain,  there  would 
be  littie  cause  of  complaint. 

The  latest  recurrence  of  the  nuisance  was  about 
the  21st  of  the  present  month  of  September ;  that 
the  seaweed  had  been  allowed  to  remain  longer  than 
necessary. 

In  cross-examination  the  witness  stated  that  ha 
had  been  at  the  York  Hotel  about  twelve  months, 
and  the  nuisance  was  there  then ;  that  he  suffered 
from  relaxation  of  the  bowels  from  the  nuisance  ; 
that  he  was  not  aware  carts  had  been  recentiy 
employed  in  carting  away  seaweed  in  the  harbour; 
the  decomposed  seaweed  was  chiefiy  the  cause  of  the 
nuisance;  that  witness  was  not  aware  of  houses 
drained  into  the  harbour ;  that  sand  was  the  base  of 
tiie  elite,  and  on  the  top  of  the  surface  of  the  clita 
there  was  an  offensive  smell. 

It  was  further  proved  on  behalf  of  the  respon- 
dents by  the  evidence  of  William  Bridge,  the  sani- 
tary  inspector  to  the  local  board  of  health  for  the 
district  of  Margate,  that  he  had  examined  the  Mar- 
gate harbour  on  the  10th  Aug.  last,  and  again  seven 
days  afterwards,  pursuant  to  notice ;  that  he  found 
the  mud  and  decomposed  seaweed  still  remaining  on 
the  surface,  and  that  it  still  remained  there  ;  that 
there  was  a  great  quantity  of  filth  on  the  surface 
then  which  might  be  removed  by  a  very  simple  pro- 
cess ;  ^e  refuse  might  be  removed  every  tide ;  he 
(witness)  had  not  heard  of  any  carts  being  hired ; 
that  he  had  examined  the  harbour  again  that  morn- 
ing, and  found  a  quantity  of  seaweed  there  which 
might  be  removed  by  dragging  every  tide  ;  that  the 
accumulation  was  very  offensive  and  injurious  to 
health,  and  the  whole  front  of  the  town  had  com- 
plained of  it 

In  cross-examination  witness  stated  that  there 
was  a  continuation  of  the  nuisance,  and  since  the 
10th  Aug.  last  there  was  mud  and  decomposed 
matter  there;  that  witness  believed  that  bouses 
drained  into  the  harbour,  not  with  the  permission 
of  Uio  local  board ;  that  there  was  a  urinal  at  Horn 
Comer,  and  water  supplied  from  the  waterworks  to 
keep  it  clean;  that  witness  caused  a  quantity  of 
seaweed  to  be  taken  out  to  sea  from  the  shore,  some 
might  have  come  into  the  harbour.  By  the  Bench 
—The  drainage  into  the  harbour  would  not  be  so 
much  a  nuisance  as  the  deciciixv\A%ft^  v&v«^9«^  vsi^ 
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no  complaints  had  been  made  about  the  drainage 
into  the  harbour. 

It  was  farther  prored  on  the  part  of  the  respon- 
dents by  the  eTidence  of  George  Mams  Pittock,  a 
surgeon,  practising  at  Margate,  that  he  knew  the 
harbour ;  that  in  July  and  August  last  he  perceired 
offensive  smells  from  the  harbour ;  that  complaints 
were  made  to  him  by  some  of  his  patients ;  that  he 
considered  the  effluvia  was  injurious  to  health,  as 
well  as  offensive  ;  that  he  attributed  the  offensive 
smell  mainly,  if  not  entirely,  to  the  decomposed 
seaweed  in  the  harbour ;  that  there  had  been  a  re- 
currence of  the  nuisance  this  present  month  of 
September;  that  in  hot  weather  the  seaweed  de- 
composed quicker ;  the  debris  of  the  seaweed  forms 
a  secondary  nuisance   resulting   from    the   large 

Quantity  of  the  seaweed  in  the  first  instance. 
Iross-examined :  The  effluvia  is  injurious  to  health, 
and  causes  diarrhoQa,  and  was  chiefly  caused  from  the 
decomposed  accumulation  in  the  harbour. 

It  was  also  proved,  by  tho  evidence  of  Alfred 
Knight,  a  chemist,  living  near  the  harbour,  that  he 
had  perceived  occasionid  smells  from  tho  harbour ; 
that  he  believed  the  nuisance  arose  from  two  causes, 
the  decomposed  seaweed  and  the  animal  matter 
from  the  coal  vessels  in  the  harbour ;  that  no  means 
in  that  part  of  Uie  harbour  had  been  taken  to 
remedy  the  nuisance ;  that  he  had  lived  near  the 
harbour  eleven  years.  He  apprehended  the  effluvia 
was  very  injurious  to  health  ;  that  the  decomposed 
seaweed  aggravated  the  evil  materially,  but  still,  if 
removed,  would  not  remedy  the  evil  entirely ;  that 
the  mud  was  composed  very  much  of  the  decayed 
seaweed  and  matter ;  that  he  had  seen  phosphorus 
light  at  night  where  the  coal  vessels  lay ;  that  a 
great  deal  of  the  accumulation  in  the  harbour  was 
not  removed  by  the  means  adopted ;  that  the  refuse 
from  the  coal  vessels  and  boats  in  the  harbour 
added  to  the  nuisance.  Cross-examined:  Drain 
was  not  a  nuisance  to  him ;  that  his  house  was  not 
far  from  the  Horn-comer ;  that  it  was  not  exactly 
that  part  that  the  smell  came  from ;  that  some  of  the 
Harbour  Company's  property  drained  into  the  har- 
bour ;  there  are  generally  four  or  five  coal  vessels 
in  the  harbour,  and  other  vessels.  The  nuisance 
was  chiefly  caused  from  the  decomposed  seaweed 
and  animal  matter;  that  witness  was  obliged  to 
close  his  windows  last  Sunday,  Monday,  and  Wed- 
nesday, in  consequence  of  the  smell  in  the  harbour. 
It  was  lastly  proved  on  the  part  of  the  respon- 
dents by  the  evidence  of  John  Hudson,  an  eating- 
house  keeper,  living  at  4,  Banksidc,  Margate,  near 
the  harbour,  that  about  Uie  3rd  Aug.  last  he  had 
four  people  leave  his  house  because  they  could  not 
sleep  in  the  bedrooms  from  the  stench  arising  from 
the  harbour;  that  he  then  waited  on  Mr.  Chan- 
cellor, the  clerk  to  the  company,  and  complained  ; 
that  there  was  an  accumulation  of  animal  matter  in 
the  harbour  and  decomposed  seaweed;  that  the 
witness,  did  not  consider  it  arose  so  much  from  sea- 
weed as  from  drainage ;  that  the  harbour  was  in  a 
Tery  bad  state;  in  fact,  in  a  stinking  state; 
that  last  Sunday  night  the  offensive  smell  was 
Tery  great,  arising  from  the  accumulated  matter 
in  the  harbour;  that  witness's  wife  had  suf- 
fered from  sickness  in  the  moming;  that  the 
means  taken  were  not  sufficient  to  cleanse  the  har- 
bour. Cross-examined:  Tlie  harbour  authorities 
have  property  which  drains  into  the  harbour ;  that 
he  did  not  know  whether  the  King's  Head  Hotel 
drained  into  the  harbour ;  that  the  cesspool  of  the 
four  shops  belonging  to  Mr.  White  in  the  High- 
street  was  in  the  road  ;.  that  the  drainage  and  sea- 
weed together  decompose  and  cause  the  nuisance. 

It  was  then  contended  on  the  part  of  the  appellants 

that  they  were  not  liable  to  remove  the  nuisance  if 

it  existed,  inasmuch  as  the  seaweed  was  cast  into 

tbe  harbour  by  the  action  oi  the  wave&,  vmdi  \)[^x 


several  adjoining  properties  drained  into  the  har- 
bour, and  therdFore  that  the  noisance  was  not 
caused  by  the  act  or  default  of  the  appellants,  but  by 
some  person  or  persons  unknown. 

It  was  then  proved  on  behalf  of  the  appeUanta,  by 
the  evidence  of  William  Souter,  a  person  in  the 
employ  of  this  company  of  proprietors  of  Margate 
pier  and  harbour,  that  it  was  his  duty  to  look  after 
the  mud  and  seaweed,  to  see  that  it  was  removed 
from  tho  harbour  as  quickly  as  possible ;  in  pnr- 
suance  of  his  orders  he  had  caused  the  seaweed  to 
be  removed  as  complained  of  in  the  summer ;  the 
removal  was  brought  about  by  a  mad  barge  holding 
12  tons  and  by  carts ;  that  he  had,  for  the  pmpose 
of  this  inquiry  made  a  calculation  which  he  handed 
in  to  the  Bench ;  that  there  was  a  difllcalty  at  times 
in  the  barge  getting  out  of  the  harbour  throagh 
the  strong  winds ;  that  the  accumulation  became 
greater  when  the  barge  was  stationary ;  that  from 
the  seaweed  78  loads  had  been  taken  out  during  the 
week  ending  tiie  the  18th  Sept.  inst. :  that  the  sea- 
weed and  accumulation  on  the  IGth  Sept.  had  been 
removed,  as  also  the  mud ;  that  each  coal  vessel 
had  about  four  hands  on  board ;  that  witness  did 
not  know  what  drains  came  into  the  hazboor; 
there  was  one  that  he  had  noticed ;  that  witness  hsd 
been  at  the  pier  since  Januaiy  last ;  that  the  haivs 
sometimes  took  oat  the  aocnmulation  half  a  nule^ 
and  sometimes  a  quarter  of  a  mile  from  the  har- 
bour; that  farmers  send  in  for  dite  from  tbe  har- 
bour ;  that  there  were  water-closets  on  the  pier  sad 
at  the  refreshment-room.  Cross-ezamined  by  the 
respondent's  attorney -.—That  696  tons  had  ben 
removed ;  that  the  barge  took  awaj  the  dits  fois- 
rally ;  that  the  seaweed  could  only  be  taken  op^a 
fork ;  after  the  large  quantity  of  seaweed  Is  n» 
moved,  small  quantities  of  it  remain  on  the  smfsos 
of  the  harbour;  that  the  present  method  was  the 
more  effectual  way,  in  witness's  opinion,  of 
ing  the  harbour ;  that  there  were  several  horses  < 
ployed  in  the  harbour;  that  where  the  ooal 
lay  had  been  cleaned  out,  and  that  no  arrnmnlatinns 
were  there  now ;  that  the  ooal  vessels  took  away 
ballast  from  the  harbour ;  that  daring  the  snnmer 
seaweed  had  been  removed  as  far  as  practkablf. 
It  was  further  proved  on  the  part  of  the  appeUaols 
by  Stephen  Sackett  Chancellor,  the  clerk  to  the 
Rer  Company,  that  the  drainage  from  the  rdbeih- 
ment-room  had  a  cesspool  made  for  the  purpose 
and  did  not  drain  into  the  harbour ;  that  the  drains 
from  the  four  houses  bdonging  to  the  pier  com* 
pany  as  regarded  the  surface  drainings  went  into 
the  harbour,  the  other  drainage  went  into  a  cei^ool ; 
that  the  properties  beyond  drained  into  the  hartoer 
up  to  the  King's  Head  Hotel ;  that  the  matter  fron 
the  houses  went  into  the  harbour ;  that  the  witias 
had  been  connected  with  the  harbour  for  fiftir-thrBS 
years,  and  had  always  had  complaints  of  the  hsr- 
bour ;  that  he  produosd  minutes  of  the  direefeon  oC 
the  company  instructing  the  harbour  master  Is 
keep  the  harbour  clear  of  the  seaweed ;  that  Aej 
coidd  not  get  rid  of  it  by  a  drag  because  the  Nv 
land  Rock  would  keep  it  in ;  that  the  barge  hsd 
been  employed  in  carrying  out  the  weed  alone ;  thst 
a  steam  dredge  could  only  be  used  about  two  bom 
a  day. 

We  the  said  justices  oonsideKd  that  tiie  evideasi 
adduced  on  the  part  of  the  apodlanta  tended  Is 
prove  the  liability  to  remove  the  aocnmolalioa; 
that  from  the  evidence  of  the  respondents  we 
further  considered  that  the  nuisanoe  rtmii^*^— * 
of  did  exist,  and  was  caused,  or  arose  and  coatisiwd 
by  the  act  and  default  of  the  appellaata  in  allowisf 
the  seaweed  and  other  substances  and  maHsB  Is 
remain  and  decompose  in  the  harbour,  so  as  Is  b»- 
come  a  nuisance^  and  that  the  meana  taken  \j  tti 
appellants  were  not  sufficient  in  our  opniea  Is 
Vtsoift^^  the  nuisance  so  existing  o  ef  orawii!.  irf 
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upon  the  grounds  aforesaid  we  ordered  the  appel- 
lants to  abate  the  nuisance  forthwith,  and  prohibited 
a  recurrence  of  the  like  nuisance,  and  to  pay  the 
respondents  the  costs  incurred  in  obtaining  the  order. 
The  questions  of  law  arising  on  the  above 
statement  of  the  court  are :  1st.  Whether,  on  the 
grounds  hereinbefore  stated,  we  had  jurisdiction  to 
hear  the  complaint?  2nd.  Whether,  from  the 
eridence  produced  before  us,  we  were  right  in 
making  an  order  upon  the  appellants  as  aforesaid  ? 
If  the  court  should  be  of  opinion  that  the  said  order 
was  legally  and  properly  made,  and  the  appellants 
liable  as  aforesaid,  then  the  said  order  is  to  stand ; 
bat  if  the  court  should  be  of  opinion  otherwise,  then 
the  said  complaint  is  to  be  dismissed. 

Given  under  our  hands  this  16th  day  of  Nov.  1868, 
at  Margate  aforesaid,  in  the  borough  aforesaid. 

G.  Wilson  Sicklbmobb. 

TooMAs  Blackburn. 

G.  E.  Hannam. 

Richard  Jenkuts. 

By  sect.  12  of  the  18  &  19  Vict  c.  121  (The 
Nuisances  Removal  Act  for  England  1855}  it  is 
enacted  that 

In  any  ease  where  a  nuisance  is  so  ascertained  by  the 
local  authority  to  exist,  or  where  the  nuisance  in  their 
opinion  did  exist  at  the  time  when  the  notice  was  given, 
and  although  the  same  may  have  been  since  removed  or 
diaooatinnea,  is  in  their  opinion  likely  to  recur,  or  to  be 
repeated  on  the  same  invmises,  or  any  part  thereof,  they 
ahall  cause  complaint  thereof  to  be  made  before  a  justice 
of  the  peace,  and  such  Justice  shall  thereupon  issue  a  8um« 
moas  requiring  the  person  by  whose  act,  default,  pennis- 
•fton,  or  suiferoQce  the  nuisance  arises  or  continues,  or  if 
soch  person  cannot  be  found  or  ascertained,  the  owner  or 
oocupier  of  the  premises  on  which  the  nuisance  arises,  to 
appear  before  any  two  Justices  in  petty  sessions  assembled 
ai  their  usual  place  of  meeting,  who  shall  proceed  to  inquire 
Into  the  said  complaint ;  and  if  it  be  proved  to  their  satis* 
faction  that  the  nuisance  exists,  or  aid  exist  at  the  time 
when  the  notice  was  given,  or  if  removed  or  discontinued 
■isoe  the  notice  was  given,  that  it  is  likely  to  recur  or  to  be 
repeated,  the  justices  shall  make  on  order  in  writing  under 
their  hands  and  seals  on  such  i>er8on,  owner,  or  occupier  for 
the  abatement  or  discontinuance  and  prohibition  ol  the 
nuiBance  as  hereinafter  mentioned,  and  shall  also  make  an 
order  fdr  the  payment  of  all  costs  incurred  up  to  the  time 
of  hearing  or  making  the  order  for  abatement  or  discontinu- 
ance or  prohibition  of  the  nuisance. 

The  following  were  the  appellants'  points :  1.  That 
the  justices  hfui  no  jurisdiction  to  hear  or  deter- 
mine the  said  complaint,  the  harbour  of  Margate 
not  being  within  the  district  of  the  Margate  Local 
Board  of  Health,  or  under  their  control.  2.  That 
the  grounds  stated  by  the  said  justices  for  their 
haying  held  that  they  had  jurisdiction  are  erroneous 
in  point  of  law.  3.  That  upon  the  evidence  pro- 
duoed  before  them  the  said  justices  were  not  right 
in  making  the  said  order  upon  the  appellants.  4. 
Tliat  the  said  nuisance  complained  of  was  not 
<»ti8ed  by  the  act  or  default  of  the  appellants.  5. 
Tliat  the  nuisance  proved  before  the  said  justices 
was  not  the  nuisance  set  forth  in  the  said  com- 
plaint, nor  was  it  caused  by  the  act  or  default  of 
the  appellants.  C.  That  the  appellants  were  not 
liable  for  the  existence  or  removal  of  the  said  nui- 
sance because  the  seaweed  was  cast  into  the  har- 
bour by  the  action  of  the  waves,  and  then  only,  if 
at  all,  became  a  nuisance  or  injurious  to  health  by 
the  effect  upon  it  of  the  drainage  into  the  harbour, 
or  of  animal  matter  deposited  in  the  harbour  over 
which  the  appellants  had  no  control.  7.  That  the 
said  accumulation  or  deposit  of  seaweed  was  not  of 
itself  a  nuisance  or  injurious  to  health  within  the 
meaning  of  the  Nuisances  Removal  Act  for  England 
1855.  8.  That  the  said  accumulation  or  deposit  of 
seaweed  was  at  most  only  an  ingredient  of  the 
alleged  nuisance^  and  that  the  means  taken  by  the 
appellants  for  its  removal  were  reasonably  sufficient. 

Tile  following  were  the  respondents'  points.  1. 
That  bv  the  Public  Health  Supplemental  Act  1851 
(No.  2)  (14  &  15  Vict,  c  98),  the  PubUc  Health  Act 
1848,  except  sect  50,  was  applied  to  the  parish  of 

3£Ae.  Gis,— Vox.  Y. 


St.  John  the  Baptist,  Margate,  and  such  parish  was 
constituted  a  district  for  the  purposes  of  the  Public 
Health  Act  1848,  and  the  rating  area  of  the  said 
district  was  defined  in  schedule  B.  of  the  Act. 
2.  That  on  the  17th  Sept.  1851,  the  first  election  of 
the  local  board  of  health  for  the  district  of  Margate 
duly  took  place.  3.  That  by  the  provisional  order 
confirmed  by  the  said  Act  the  then  existing  jetty 
and  pier,  and  all  future  jetties  and  piers,  and  the 
harbour  and  beach  of  Margate,  were  made  subject 
in  all  respects  to  the  provisions  of  the  Public  Health 
Act,  and  any  Act  amending  the  same.  4.  That  by 
Royal  Cliarter  bearing  date  the  29th  July  1857,  the 
rating  area  of  the  said  district  as  defined  in  sche- 
dule B.  was  incorporated  as  the  borough  of  Margate. 
5.  That  by  the  Local  Government  Supplemental 
Act  1867  (No.  4)  (80  &  31  Vict.  67),  so  much  of 
sect.  1  of  the  said  provisional  order  at  related  to 
any  part  of  the  parish  of  St.  John  the  Baptist  not 
included  within  the  boundaries  set  forth  in  the  said 
schedule  B.,  and  so  much  of  section  2  of  the  same 
order  as  authorised  the  extension  of  the  said  rating 
area,  and  so  much  of  the  Public  Health  Supple- 
mental Act  1851  (No.  2),  as  confirmed  such  portions 
of  the  said  provisional  order,  was  repealed,  but  the 
said  Act  made  binding,  and  of  like  force  and  effect, 
all  other  provisions  of  the  said  provisional  order  as 
if  the  same  had  then  been  expressly  enacted,  and  by 
the  same  Act  the  town  council  of  the  said  borough 
were  created  the  local  board  of  health  for  the  dis- 
trict of  Margate.  6.  That  by  the  Nuisances  Re- 
moval Act  1860  (23  &  24  Vict.  c.  77),  the  said  local 
board  of  health  was  appointed  the  local  authority 
for  executing  the  Nuisances  Removal  Act  1855 
(18  &  19  Vict.  c.  125),  in  the  district  of  Margate.  7. 
That  the  nuisance  complained  of  was  a  nuisance 
continuing  by  the  act,  default,  permission,  or  suffer 
ance  of  the  appellants  within  the  terms  of  the  12th 
section  of  the  18  &  19  Vict.  c.  121. 

J.  Browne  Q.  C.  {Francis  with  him)  for  the  appel- 
lants.— As  regards  the  objection  to  the  jurisdiction 
of  the  justices,  that  objection  must  be  abandoned 
upon  consideration,  and  the  question  will  turn 
entirely  upon  the  application  to  this  case  of  sect. 
12  of  the  18  &  19  Vict.  c.  121,  and  I  contend 
that  admitting  that  the  nuisance  is  caused  by  the 
accumulation  of  seaweed  in  the  harbour,  it  is  not 
caused  by  any  act,  default,  permission,  or  suffer-, 
ance  of  Uie  appellants,  the  seaweed  being  brought 
into  the  harbour  by  the  action  of  the  waves. 
[Hates,  J. — Suppose  a  dead  horse  were  thrown 
by  the  sea  on  the  land,  would  it  not  be  the  duty 
of  the  occupier  to  get  rid  of  it?]  We  might  sup- 
pose a  large  whale  to  be  thrown  upon  a  small  plot 
of  ground  of  a  poor  man ;  it  is  doubtful  if  it  would 
be  his  duty  to  remove  it.  [Lush,  J.— In  Reg.  v. 
Steroart,  12  Ad.  &  Ell.  773,  it  was  held  that  eveiy 
householder  in  whose  house  a  dead  body  lies  is 
bound  by  the  common  law  to  inter  the  body 
decently,  and  that  upon  this  principle,  where  a 
body  lies  in  the  house  of  a  parish  or  union,  the 
parish  or  union  must  provide  for  the  interment.  In 
that  case,  in  giving  judgment.  Lord  Den- 
man,  C.  J.  says,  *^It  should  seem  that  the 
individual  under  whose  roof  a  poor  person  dies 
is  bound  to  carry  the  body  decently  covered  to' 
the  place  of  burial ;  he  cannot  therefore  cast  him 
out  so  as  to  expose  the  body  to  violation,  or  to  offend 
the  feeling,  or  endanger  the  health  of  the  living.*' 
Does  not  the  same  principle  apply  in  this  case? J  This 
is  a  different  case.  There  the  party  died  in  a  dwell- 
ing house,  here  the  nuisance  Is  brought  to  us.  It  ^ 
comes  altogether  against  our  wilL  We  have  done 
as  much  as  it  was  reasonable  for  us  to  do.  The 
nuisance  has  existed  not  by  our  default.  The  sea- 
weed has  accumulated  in  the  harbouc  h^  ^^  ^^^^si^. 
of  ours.    li  Ni^  YMw\>BtWk*JX  V^  \aXft  ^Ss^^MaX^^Nx"*- 
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would  hare  been  our  duty  to  hare  removed  iL  The 
language  of  the  aectioii  ii  oTideutly  poiated  to  lome 
act  done  by  the  partj  irhereby  the  uuiEance  eziati. 
Ue  facta  of  the  esse  also  show  that  the  imUaDce  ii 
at  lea»t  in  part  occaiioned  by  the  draint  of  premUe* 
and  certain  animal  matter  orer  which  we  baire  no 
ControL  rLcsa,  J.— Then  wonld  700  lay  that  it  it 
the  duty  i^  no  one  to  remOTe  this  uaiaance?]  No. 
Hie  case  of  Broien  v.  HiuteU,  L.  Bep.  3  Q.  B.  261 ; 
16  L.  T.  Hep.  IT.  S.  19,  would  aeem  to  be  in  point 
The  language  of  the  section  ii  exidently  directed 
uainit  the  party  who  hai  created  the  nniiauce. 
nie  real  qaeition  ia,  bai  the  nuiMince  ezialcd  by 
tlie  fault  of  the  appelUuitB  ?  Were  they  under  any 
obligation  to  remoTe  it?  It  wa«  created  by  the 
action  of  the  sea,  with  which  the  appellants  had 
nothing  whateTcr  to  do,  and  which  they  had  no 
power  to  control. 


a  bsrboiir  with  piers,  and  thai  the  accnmulatton 
oecQTB.  [LcBH,  J. -It  U  not  10  BUted  in  the 
case,  and  I  cannot  aseama  that  tbere  would  not 
be  the  lame  accumaUtiou  if  the  piers  were  not 
there,]  The  haibonr  being  under  their  manage- 
ment it  was  their  duty  to  remove  nuisances. 
Although  it  ii  attempted  to  be  ghovn  that  other 
cauNB  add  to  the  nuisance,  it  is  clear  that  it  is 
the  seaweed  which  is  the  leal  cause.  [LtrsR,  J. 
— I  certainly  ihould,  from  the  evidence,  take  it 
that  the  seaweed  i«  the  main  cause  of  the  nuisance.] 
Being  really  the  owners  and  occupiers  of  the  har- 
bour, it   is   the  appellants'  duty   to   remove  the 


LcsH,  J.  («)— I  have  no  doubt,  whatever,  that  i 
is  the  duty  of  the  appellants  to  prevent  the  sccumu 
lation  of  seaweed  so  that  it  abalt  not  become  1 
nnisance,  and  that,  whether  produced  by  natutol  0 
artificial  caaies,  they  are  bound  to  remove  a1 
matter  in  the  harbour  which  is  a  nuiaance,  o 
injurious  to  health. 

Hates,  J.  concurred. 

Order  affirmed. 


Wtdnaday,  April  31, 18G0. 
Gou^iKO  (app.)  r.  SiocKiHa  (reap.) 

Bighieag — Caille  ttraying  on  hightnay — Riqit  of  pa»- 
turage  on  sides  of  itighuTaH— 27  j-  28  i*ict,  c.  101, 
».  35. 

Sect.  23  of  27  ^  28  Vict,  c  1 01  provides  ttiat  "  if  any 
horte,  tnare,  qtlding,  htdt,  ox,  f^.,  is  at  any  time  fouml 
etrayitig  on  or  lying  altoal  any  Aighuiay,  or  acrou  oi 
part  twreojl  or  by  the  jidei  tJiereof,  fee."  Ike  [)uni< 
eAafl  be  iioili  to  a  ppTtaltg ;  " provided  that  notJying 
tJut  Act  tllaU  bt  deemed  to  takt  aiBoy  any  right  of 
paiturage  tchidt  jnay  exist  on  Ihi  tida  of  any  high' 
•My;" 

Whtre  a  right  of  pattmiitg  cattle  on  tie  sidaoflht 
highvay  exists,  tKs  oumer  btcomet  liable  to  thi  penalty 
mentioned  in  the  above  tection  if  iht  heeper  under 
whose  charge  the  cattle  are,  allous  than  to  stray  Jrom 
the  sides  onto  the  highmay. 
Cuo  stated  by  jniiticeB,   under  20  A  21  Tict. 

c43. 
This  is  a  case  stated  by  ui  the  nnderrigoed,  ux 

of  Her  Majesty's  justices  of  the  peace  in  and  '"■■ 


^M  Coekbara,  C.J.,  ud  Uellor,  3,  were  ■WOni  \ntlLC 
^mrtfor  Oawn  Caaaa  Beawed,  wUlal  U>ia  cue  wu^i^^ 


I  lie  Isle  of  Ely,  under  the  statute  20  £  SI  Vkt; 
c.  13,  for  the  purpooeof  obtainiog  the o^Dtan o(  tbe 
cmrt  on  questions  of  law,  which  aroae  before  oi  aa 
hereinafter  stated. 

At  a  petty  seMionB  holden  at  Wisbech  St.  PetH^ 
in  and  for  the  hundred  of  Wisbe^  in  the  said  U* 
of  Ely,  on  the  tth  July  ISSS,  an  informatiMi  pra- 
forred  by  Thomas  Stocking,  one  of  the  iopstio- 
tendents  of  police  of  the  said  Isle  of  Ely  (b«»- 
iiiafter  called  the  reapondent),  agunst  Williaot 
(kildiug  Hieieinafter  called  the  appellant),  anda 
Bcct.  26  of  the  Highway  Act  186i  (27  &  28  ^ct 
c.  lOIX  charging  for  that  he  the  said  Williaa 
(rolding,  on  the  lath  June  1868,  at  the  palish 
of  Elen,  in  the  said  iale,  vaa  owner  of  tirenty-fin 
bolloclu,  and  the  aaid  bullocka  were  th«i  and  than 
found  straying  in  a  certain  highway  there  stated, 
not  being  in  such  part  of  the  highway  aa  pawed 
over  any  common  or  waste  or  nninclMed  ground, 
contrary  to  the  form  of  the  statute  in  anch  casa 
made  and  provided,  was  heard  and  determined,  tha 
t^iid  parties  respectively  being  then  present,  nd 
upou  such  hearing  the  appellant  was  duly  con- 
victed before  us  of  the  said  offence,  and  we  did 
thereupon  order  him  to  forfdt  and  pa^  Ae  tnm 
ol  2s.  ed,  and  1^  Is.  6if.  for  tha  coata  atteodjiig 
such  conviction. 

And  whereaa  the  appellant,  being  dlaaatiafled 
with  our  determination  upon  the  healing  of  tba 
slid  information,  aa  being  aroneooa  in  point  <^ 
Llw,  hath,  pursuant  to  secL  2  of  tbej  said  irtuViH 
■20  &  21  Vict  c  43,  duly  applied  to  ua  in  wiitingto 
Htate  and  sign  a  caae  setting  forth  the  facta  and 
grounds  of  such  our  determination  aa  af  onaaid,  foe 
the  opinion  of  this  court,  and  hath  dul^  entmd 
into  a  recognisance  a*  required  by  the  aaid  atitall 
ia  that  behalf. 

Now,  therefore,  we  the  lud  jnaticea,  in  con- 
pliance  with  the  ssid  apidication,  and  Uie  provisioai 
of  the  said  statute,  do  hereby  state  and  sign  tht 
following  case : — 

Upon  the  tearing  of  the  said  information,  it  «M 
proved  on  the  part  of  the  respondent,  and  found  I7 
us  as  a  fact,  that  twenty-flve  bullocks  behngingK 
the  appellant  were  on  the  said  15th  June  UfiS 
>itr^ng  on  the  public  highway  in  the  oaid  parisfarf 
I'Uen,  in  the  said  Isle  of  Ely,  and  by  the  aides 
thereof.  Dine  of  soch  bullocks  being  upon  lb* 
central  or  gravelled  part  of  the  said  highway,  sad 
the  remainder  of  them  on  the  sides  thereof,  and  tht 
none  of  the  said  bullocks  were  under  the  control  d 
a  keeper  at  the  time  they  were  so  found  ati^ig 
upon  the  said  highway  and  the  sidea  ttieiets  at 
af  oresud,  and  that  the  said  respondent,  who  nf 
ilrivinB  along  the  said  highway  at  the  titne,  in  ccdK 
to  avoid  driving  against  one  of  the  said  bnlloete 
»hich  at  the  time  was  standing  acroaa  the  cam 
ijf  the  said  highway,  had  to  pull  his  horse  on  MM 
side  of  the  said  highway,  to  past  along  the  Mil 
liighway. 

It  was  contended  on  the  part  of  the  appdlaal 
that  SB  he  was  the  occupier  of  the  farm  and  landv 
both  sides  of  and  adjoining  the  said  highvif 
irbere  his  said  twen^-flre  buUocka  were  at  dM 
time  found  by  the  said  respondent  aa  aforesaid  ho 
the  appellant  had  a  li^t,  which  he  and  previMS 
occupiers  of  the  same  farm  and  land  for  fifty  jtai* 
last  past  had  exercised,  to  the  paatorage  aUA 
existed  on  the  aides  of  snch  highway,  aiMl  that  ha 
iras  in  the  lawful  exercise  of  such  right  at  the  tina 
Ills  said  bullocks  were  so  found,  and  the  pcoviiiMi 
of  the  said  Highway  Act  18G4  did  not  extend  Is 
<  take  away  any  soch  right  of  paatnnu^  the  ■■* 
being  reanred  by  the  proviso  Kt  tits  end  of  tbsKik 
section  of  the  said  Act. 

It  was  further  contended  on  ttia  put  of  th*  aBpil> 
^iiX.\3Da.\«.t  tha  time  hia  aaid  bolhiGkB  wsinol 
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luider  the  coatrol  of  &  keeper,  wbo  had  been  Knt 
bj  him  widi  the  Mid  bnllocki  in  order  that  the; 
might  depaatnte  on  the  aides  of  the  uid  highway, 
ADdthat  the;  could  not  tbeiefore  be  HJd  to  hare 
been  fonnd  atrajiDg  od  tbe  iud  highw^  within  the 
meaoiiiB  of  the  25tU  section  of  the  taid  Highwaj 
Act  1664. 

We,  howerer,  finding  a*  a  fact  upon  the  eridence 
on  oath  before  ua,  that  nine  of  tne  wud  bnllocki 
were  seen  V  ^^  respondent  and  another  person 
Btnying  upon  the  central  or  gniTelled  part  of  the 
■aid  bigbwaj  at  the  respondent  was  driring  towards 
"them  along  the  aaid  highway  for  from  Are  to  ten 
minntei  immediately  preTious  to  the  time  tbe 
respondent  reached  the  apot  where  the  said  bullocks 
were,  and  that  the  respondent  had  to  pull  on  one 
side  of  the  taid  highway  to  avoid  mnuing  agunst 
one  ol  the  said  bullocks,  were  of  o[nuton  that  the 
*Ifiellant  was  not  at  the  time,  as  to  those  of  the 
Hid  bullocks  which  were  then  upon  the  central  or 
grarelled  part  of  the  said  bigbway,  legally  cxerds- 
ing  tbe  right  which  ho  had  of  the  pasturage  which 
eiiated  on  the  sides  of  the  said  highway. 

And  we  were  alio  of  opinion  and  found  at  a  fact 
that  the  boy  in  the  employ  of  Ihe  appellant,  under 
irhote  control  the  bullocks  at  the  time  were  said  to 
b^  could  not,  from  the  position  in  which  he  on  bis 
oath  before  us  said  he  was  at  the  time  the  said  bullocks 
were  on  the  said  highway,  bare  the  control  of  the  said 
bnllockt,  tbe  boy  having  dopoted  before  us,  and  wo 
having  found  as  a  fact,  that  he  was  at  such  time 
in  the  appellant's  field,  divided  from  the  said  high- 
way by  a  ditch,  and  forty  yards  oS  the  nearest  of 
the  said  twenty-five  bullocks,  where  he  deposed  tbat 
he  had  gone  to  drive  tome  of  the  buUockt  out  of  the 
Pitches  to  prevent  their  getting  into  his  master's 
wheat,  and  that  he  kept  that  distanoe  from  then  in 
order  that  they  might  feed  without  his  disturbing 

And  we  being  also  of  ofunion  upon  all  tho  evi- 
-deoce  given  on  oaUi  before  ut  that  although  the 
^^llant  was  Uie  occupier  of  tbe  farm  and  lands 
on  both  tidet  of  the  tatd  highway,  and  that  hit  boy 
or  keeper  wat  in  the  field  on  the  other  or  contrary 
aide  01  the  ditch  dividing  the  said  highway  from 
■nch  field  for  the  purposes  stated  by  him,  and  at  a 
-distance  not  lest  than  forty  yards  from  the  nearett 
of  such  baUockt,  the  facts  proved  before  us  brought 
the  case  within  the  operation  of  the  25th  section  of 
the  said  Highway  Act  1864,  and  that  the  proviio 
in  the  said  section  did  not  extend  to  exempt  the 
Appellant  from  the  penalty  created  thereby,  we 
therefore  gave  our  determination  againit  the  appel- 
lant in  manner  before  stated. 

Tbe  question  of  law  arising  on  the  above  itate- 
ment  for  the  opinion  of  the  court  therefore  it, 

Whether,  under  the  circumitancei  aforesaid,  the 
boUocks  or  any  one  of  them  were  oi  was  ttr^ing 
on  the  said  highway  within  the  meaning  of  the 
25th  section  of  the  taid  Highway  Act  1864. 

If  the  court  should  be  of  opinion  that  the  said 
Inillockt  or  any  one  of  them  were  or  was  so  straying 


the  contrary  opinion  then  tbe  said  information  to 
1)0  dismitted. 

Given  under  our  hands  thit  S5th  day  of  July  in 
-the  year  18G8,  at  Wisbech  St.  Peter  aforesaid,  in 
the  Isle  of  Ely  aforesaid.  W.  Moorb, 

W.  G.  Towjn,BT, 

JOHK  BSOWN, 

Ch&s.  MncALT^ 
HooB  Floor, 
Hsmr  W,  Ward. 
Sect  25  of  the  Highwsyt  Act  Amendinent  Act 
18M  (27  A  2S  Vict.  C.  101)  euacu  that 

Tbt  T«li  switkn  of  tlu  Hlshwv  Ijjt  133S  ihaU  bs  n- 
~  '    '     ~  "   ieo<  bs  It  aniuted,  it  uj  borse, 


_^_ ja  nasODSble  erpeiua  or  mnoviBC 

from  the  highway  where  It  is  fonnd  to  Um 
la  of  the  owner  or  owuers,  or  to  ttaa  oMUBon 
-,_aiij,otthevaiisb  wbtretheKme  shall  be  foqa^ 
such  muer  plan  u  mej  have  been  provided  lor  ue 
ne:  provided  shnjaTuut  no  owner  of  any  sash 
■1  shall  iatajtaat-fjnMn  tbau  tits  nm  of  tUrt/ 
■    "  ^  .  .. •.    ' -'■-itt  taA 


eipennefl 
■  ol  the  I 


■reted^  aforesaid,  over  ud  al 
u  aforesaid,  incluAas  the  i 
inthorised  keeper  ol  the  pot 
liuar  in  thii  Act  shall  be  deenu 


to  An 


end  chATgee 

Tided  4l«0,  tWi,  ix>r 

awn;  Aay  ri^ht  of 
ol  mj  highwiij." 

Metcal/e,  for  the  appellant,  contended  diat  under 
the  circumstances  of  tbe  case  the  cattle  could  not 
be  stud  to  be  straying  on  the  highwy  within  the 
meaning  of  the  Act  of  Parliament.  If  the  convic- 
tion  is  right  the  cattle  which  were  pasturing  on  th« 
sides  of  the  rood  were  also  within  the  w  ords  of  the 
Act,  which  mention  "  the  sides  "  of  the  highway  M 
well  at  the  highway  itself;  and  if  so,  tbe  appel- 
lant's right  of  patturing  his  cattle  along  the  tidet  ia 
taken  away,  notwithstanding  the  proviso  of  the  enci 
of  the  25th  section  of  tho  Highway  Act  18S4. 
[LnsH,  J. — Do  yon  contend  that  tbe  cattle  of  any 
person  entitled  to  the  pasturage  of  tbe  tides  cannot 
come  within  tbat  section?]  No;  but  a  person 
entitled  to  the  pasturage  of  the  tides  is  entitled  to 
tend  his  cattle  to  graze  there  unier  the  chaige  of 
some  one.  rLuBH,  J. — And  if  tbat  person  neglects 
his  duty,  and  allows  them  to  itray  on  the  highway, 
mutt  not  the  owner  be  held  liable?]  The  caM 
findt  that  tbe  boy  who  wat  in  charge  of  the  cattle 
when  tbe  respondent  met  them  had  only  gone  into  the 
appellant'i  field  to  drive  tome  of  the  bullocks  ont  of 
the  ditches  in  order  to  prevent  their  getting  into  his 
matter's  wheaL  [Lush,  J. — It  it  aUo  proved  that 
he  kept  forty  yards  away  from  tbe  neaieet  of  tha 
cattle,  in  order  tbat  they  might  feed  without  hi* 
disturbing  them.]  In  Laaraice  v.  King,  L.  Hep. 
3  (J.  B.  345  ;  8  L.  T.  Rep.  N.  S.  35S,  in  whidt 
the  appellant  was  held  rightly  convicted,  though 
bit  cattle  were  under  the  charge  of  a  keeper, 
the  catUe  were  found  lying  down  on  the  high- 
way, and  the  keeper  h«d  also  been  lying  down 
part  of  the  time.  Morrii  v.  Jeffriet,  L.  BepL  1 
Q.  B.  2ei,  also  referred  to.  The  owner  of  the 
cattle  in  the  present  case  was  tbe  occupier  of  Ihe 
land  on  both  sides  of  and  adjoining  the  highway, 
and  he  and  previous  owners  had  exercised  the  right 
of  pasturing  their  cattle  on  the  aides  of  the  high* 
way  for  fifty  years.  The  dedication  of  the  high* 
way  to  the  public  must  betaken  to  bo  moda  subject 
to  the  exercise  of  this  right.  In  FUher  v.  iVomsc, 
and  Cooper  v.  Walker,  2  B.  £  S.  770,  it  was  held, 
that  where  an  erection  or  excavation  exists  npoa 
land,  and  the  land  on  which  it  exists,  or  to  which  it 
is  contiguous,  it  dedicated  to  the  public  as  a 
highway,  the  dedication  must  be  taken  to  ba 
made  to  the  public  and  accepted  by  them  lub- 
ject  to  the  inconvenience  or  risk  arising  from 
the  existing  state  of  things.  Blackburn,  J.  saya, 
p.  780,  "  It  it,  of  courte  not  obligaton'  on  the  owner 
of  land  to  dedicate  the  use  of  it  at  a  highway  to  the 
public.  It  is  equally  clear  that  it  it  not  compulsory 
on  the  public  to  accept  the  me  of  a  way  when 
offered  to  them.  If  the  use  of  the  soil  at  a  way  la 
offered  by  the  owner  to  the  public  under  given  con- 
ditiooB,  and  subject  to  certain  reservations,  and  tha 
pubhc  accept  the  uie  nnder  tncb  ciicumstaDCes, 
there  can  m  no  injustice  in  holding  them  to  the 
terms  on  which  the  nenefit  was  conferred.  On  th« 
other  hand,  great  inio»iasft»iii^i»!**ti9'««**.'^* 
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nnder  a  giyen  state  of  circumstances,  the  owner  of 
the  soil  should  be  held  bound  to  alter  that  state  of 
circumstances  to  his  own  disadvantage  and  loss,  and 
to  make  further  concession  to  the  public  altogether 
beyond  the  scope  of  his  original  intention."  This 
reasoning  applies  to  the  circumstances  of  the  present 
case.  [CocKBURx,  C.  J. — ^A  stranger's  cattle  might 
be  found  straying  on  the  sides  of  the  highway, 
though  that  could  not  be  said  of  the  cattle  of  a 
person  having  a  right  of  pasturing  there,  as  the 
appellant  has,  but  the  cattle  of  the  appellant  mar 
be  found  straying  on  the  highway  itself,  though 
not  on  the  sides,  and  that  is  found  to  be  the 
case  here.  If  his  cattle  had  been  pasturing  on 
the  sides  under  competent  charge,  and  through  some 
accident,  they  escaped  for  a  short  time  from  under 
the  charge  of  their  keeper,  and  got  on  to  the  high- 
way, that  would  not  be  a  case  for  couTiction  by  the 
magistrates ;  but  if  the  cattle  are  found  straying 
on  the  highway  for  any  length  of  time,  the  case 
would  be  different.  The  question  is  one  of  fact 
for  the  magistrates  to  determine.  It  would  be  hard 
not  to  allow  the  proprietors  of  these  roads  to 
depasture  their  cattle  on  the  sides ;  but  they  must 
place  them  under  sufficient  charge  to  prevent  their 
straying.]  It  is  submitted  that  the  proviso  at  the 
end  of  sect.  25  overrides  the  whole  section.  [Lusn, 
J. — ^The  proviso  only  makes  the  owner  of  the  cattle 
not  liable,  if  they  are  found  lying  on  the  sides  of  the 
road.] 

(TMaBetf,  Q.  C,  for  the  respondent,  was  not  called 
upon. 

CocKBURN,  C.  J. — ^The  justices  might  very  well 
have  found  the  other  way  on  Uie  facts  of  this  case, 
but  we  cannot  say  they  were  wrong. 

Lush  and  IlAmrxN,  JJ.  concurred. 

Judgment  for  the  respondent. 


Keo.  v.  The  Great  Western  Railway  Company. 

Poor-rate — Valuation  list — Appenl^Notice  to  assess^ 
ment  committee  —  Union  Assessment  Committee 
Amendment  Act  18G4  (27  i'  28  Vict.  c.  39)  «.  1. 

Before  an  apjieal  to  quarter  sessions  against  a  rate  made 
in  conformity  with  the  valuation  list  approved  by  the 
assessment  committee,  the  appellant  must  in  all  cases 
(bv  sect,  1  of  27  ^-  28  Vict,  c.  39)  give  notice  of 
ooj'ection  to  the  assessment  committee,  and /ail  to  obtain 
from  it  tuch  relief  as  he  dtemsjust. 

This  is  equally  necessary  in  case  of  every  separate  rate, 
though  made  according  to  the  same  valuation  list. 

A  railway  company  objected  before  the  asse.'isment  com- 
mittee against  .i  rate  made  on  the  loth  May  18G7,  in 
conformity  with  the  valuation  list ;  and  having  failed 
to  obtain  relief,  appealed  to  the  quarter  sessions,  who 
stated  a  case  for  the  opinion  of  the  Court  of  Queen*s 
Bench.  Another  rate  being  made  on  the  lOth  Oct. 
18G7,  m  conformity  with  the  same  valuation  list,  the 
railway  comjHiny,  without  again  applying  to  the  assess- 
ment committee,  gave  notice  of  appeal  to  the  quarter 
sessions,  and  applied  to  the  quarter  sessions  to  enter 
and  respite  the  appe,/l  on  the  ground  that  the  rase 
granted  on  thefrst  appeal  had  not  been  disfxjsed  of, 
and  that  the  same  question  was  involved  The  quarter 
sessions  having  refused  the  application  on  the  ground 
that  the  railway  company  should  again  have  gone 
before  the  assfssment  committee  and  have  failed  to 
obtain  relief  from  them,  the  court,  on  a  case  stated 

Held  that  the  quarter  sessions  were  right  in  so  refusing. 

In  this  case  an  application  had  been  made  to  the 
Court  of  Quarter  Sessions  for  the  County  of  Gla- 
aorgan,  held  on  the  SUt.  Doc.l8G7,  to  enter  and 
jsvpife  an  appeal  against  a  rate  made  \)y  tYie  tc^^tl- 


dents,  the  churchwardens  and  orerseert  of  the  poor 
of  the  parish  of  St  Mary's,  in  the  town  of  Caidiff, 
for  the  relief  of  the  poor  in  that  parish  on  the 
19th  Oct.  1867,  to  which  rate  the  appdlants  were 
rated  on  a  wharf  in  their  occupation  in  the  said 
parish. 

The  applicaiion  was  refused,  subject  to  the  fol- 
lowing case  for  the  opinion  of  Uiis  court : 

The  Assessment  (>>mmittee  of  the  Cardiff  Union 
on  the  24th  April  1865,  duly  approred  a  ralaatioii 
list  for  the  parish  of  St.  Mary's,  Cardiff,  in  which 
list  the  appellants  were  assessed  for  the  whaif  in 
their  occupation  as  follows:  East  Bute  Wharf, 
648ft.,  rateable  value,  1421/1 

The  respondents  on  the  15th  May  1867,  made  a 
rate  for  the  relief  of  the  poor  of  the  said  pariah,  and 
assessed  the  appellants  on  the  said  wharf  mocording 
to  the  said  valuation  list. 

The  appellants,  on  the  making  of  the  said  rate, 
having  previously  given  the  proper  noticet,  objected 
before  the  assessment  committee,  who  declinol  to 
alter  the  amount  the  appellants  were  aaaeased  at  or 
in  respect  of  the  said  wharf. 

The  appellants  then  appealed  against  the  said  rate 
to  the  court  of  quarter  sessions  for  the  coonty  of 
Glamorgan,  held  on  the  11th  Oct.  1867. 

The  only  question  then  being,  whether  the  appel- 
lants were  liable  to  be  rated  in  respect  of  wharfage 
rates  or  dues,  the  rate  was  oondrmed  snbject  to  t 
case  for  the  opinion  of  the  Court  of  Queen's  Bendi 
as  to  the  af^llant's  liability  to  be  so  rated. 

The  respondents  having  made  another  rate  on  the 
19th  Oct.  1867,  the  appellants  having  ptewianAj 
given  twenty-one  days' notice  of  intention  to  vpp&d 
to  quarter  sessions  to  the  overseers  and  chufth- 
waidens  of  the  parish  of  St.  Mary,  and  to  tiie  Asse»- 
ment  Committee  of  the  Cardiff  unions  made  apptiet- 
tion  to  enter  and  respite  an  appeal  against  the  second 
rate,  on  the  ground  that  the  case  granted  on  the  tint 
appeal  was  not  yet  disposed  of,  and  that  the  same 
question  was  at  issue. 

It  was  objected  on  the  part  of  the  respondents, 
and  admitted  by  the  appellants,  that  the  appellants, 
after  the  making  of  the  said  rate  of  the  19th  Oct 
1867,  had  not  (so  far  as  the  rate  appealed  agaioit 
was  concerned),  gone  before  or  failed  to  obtain 
relief  from  the  assessment  committee  of  the  union 
within  which  the  said  parish  of  St.  Mary  is  situate, 
and  it  was  contended  that  a  notice  of  objectioa 
should  be  given  to  the  assessment  committee 
against  a  valuation  list  as  a  condition  precedent  to 
an  appeal  against  such  last-mentioned  rate  to 
quarter  sessions. 

The  appellants  contended  that  the  rate  harinf 
been  made  on  a  valuation  list  in  which  the  figures 
were  the  same  so  far  as  they  were  concerned^  and 
which  they  had  objected  to  before  the  assessment 
comQiittee  prior  to  appealing  against  a  former  rate, 
it  was  unnecessary  that  they  should  again  give 
notice  of  objection  to  the  valuation  list  and  ^>pear 
before  the  assessment  committee. 

If  the  court  shall  be  of  opinion  that  the  court  of 
quarter  sessions  should  have  granted  the  applica- 
tion, the  appeal  against  the  rate  made  on  the  19th 
Oct.  1867  is  to  be  entered  and  respited  as  asked  for. 

R.  O.  Jones,  Chairman. 

The  following  was  the  notice  given  as  to  the 
present  rate : 

Couniii  ofQlamorpan  to  vit  .—To  the  Ass^siattnt  Committee 
of  the  Cardiff  Union,  and  to  W.  P.  Stepheuson,  Em^  thar 
derkp  and  the  churchwardens  and  orerseeis  of  the  Mixab 
of  St.  Mary,  Cardiff,  in  the  said  union. 

Whereas  the  Great  Western  Bailway  Compaar  art  ntsd 
as  occupiers  of  certain  huids,  tenements,  and  oecSditaimBita^ 
in  the  said  parish  of  St.  Morj,  Cardiff,  in  a  certain  ists  or 
assessment,  intituled  or  porportinsr  to  be  *'  an  aasesanMat 
for  the  relief  of  the  poor  of  tne  piuriah  of  St.  ICair.  Of^^t 
in  the  county  of  Olajnoxigan,  and  for  othsr  pcoposss  ehaif»' 
.able  thereon  according  to  law,  made  the  "SSiOtL  ISSt,*^ 


MAGISTRATES'  OASES. 
Foster  (npp.)  v.  Hull  (re»p.) 


Take  noticu  that  tJw  Hiid  areot  WhI 
Tonr  do  Intend  at  the  neTt  4|UArt«r  seuious  ot  tJia  peK«»  U 
be  holdea  io  and  tor  the  couDtjaf  Qlunornu.  at  CudilT,  ii 
the  uid  couatT,  to  apneol  acnliut  Iha  Hid  tste  or  ii»sn 
ment,  and  t9  Ininc  num  appeal  on  for  heoriiw  at  the  laic 

quarter  oenioiu  u  enanioE,  and  tliat  the  particular ■■ 

and«rcnmd«  -■   -■- — 


lappaj'ar 


n  Btilm,}  Comi 


snual  TiUoe  o(  Uw  lands.  teneowDtg,  and  beieditiaii 
'hlch  theoiud  compoDy  oie  In  the  ioid  nt4 
escribed  aa  occupiers. 

..-  .....  ..  .V.  V — . .  -SeioW^peal, 

OUT  intend  ta  anOl  th 

0?  the  oIorMoid  cai 

IsiBiii--- 


»  ot  all  oi 


. ,  n  oie  haieby  moBdrad  to  pn>dao» 

St  tha  heaiinf  of  the  oald  q>peal  the  aid  nta  or  aaiu. 
neat,  and  all  othar  ntes  and  oueiaiiwBti  mods  mbae- 
queutlr  to  tha  lot  Jon.  IBM,  and  all  nioatlon  Usta,  nn>le. 
nantu  Tolnatlon  lliU,  or  othv  doeanMOts  OD  •rhiah  mch 
wote  nude,  and  the 
It  the  mastlnci  of  the 
ute  booka  of  the  prooeed- 
of  ffnordlaufl  for  the  luid 

'"iteiid'iffihDeci'lSfiTr      '         Josh  Gtssois. 

Attom«7  tor  tlu  Great  Weotatn  Bailwaf  Company. 
By  Mct.  1  of  the  Uniao  Aiseisment  Committee 
Amendment  Act  18G4  (27  &  2%  Vict.  c.  39),  it  u 
enacted  that 

Before  anj  i^ipeol  ataaU  bo  beori  agniiitt  ftpoor-nta  made 
for  utj  pojuh  omtnined  in  onv  nuion  to  wluah  tlks  Union 
AaaeaamentCommitm  ^ct  1982  appliel,  the  appellant  shall 
sl*e  twentr-one  da;a'  notjoe  In  writiDg.  praiknii  to  the 
■pcKdal  or  quarter  sessloni  to  whleh  ■ash  appeal  li  to  b» 
mode,  of  tha  intention  to  appeal,  and  the  RTOnada  tlureof, 
to  the  asaesement  committee  ol  ouoh  union :  provided  that 
after  the  lot  Anf^-  nait  no  paraon  iliall  be  ampowsred  to 
appeal  to  laj  MSaiOBa  against  a  poor-rate  nude  in  conlor- 
mitj  with  a  Tninstlon  Uat  i^ipKiTad  of  by  meh  eommjttae, 
nnlaes  he  shall  have  aisen  to  aueh  oommlttae  notice  at  ob- 
jection asaiaat  the  M3d  list,  and  shoU  haTe  follsd  to  obtain 
■uch  taUef  in  the  matter  m  he  deems  juit,  and  which 
oltjectlon,  otter  DOIioa  kItsd  at  suj  Mine  In  ihe  manner  pn- 
scribed br the BidAot with reapectto  obJecUona.  thaoom- 
mittee  iboU  hear,  with  tall  power  to  csJl  tor  osd  amend 
such  list,  althon^  the  ■sme  bos  beaii  approved  of,  and  no 
■abseqiuDt  list  Uu  been  tioiumitted  to  them ;  and  if  the; 

the  OTsrsaers,  who  shall  tlisrenpon  alter  thair  current  nte 
oocordingly. 

FitlJ,  Q.  C.  (with  whom  was  Philbyirk)  for  the 
respooilents,  vgued  tbat  under  the  Uniou  Auees- 
nient  Act  (27  &.  28  VicL  c  39), ).  1,  it  w)u  csacutial 
as  ■  condiliun  precedent  to  an  appeal  to  quarter 
■eisioii)  tlist  an  application  shonld  hare  been  first 
made  to  the  aatcsBment  commiltec  for  relief.  It  was 
imporlaiit  to  adhere  lo  tiiis  literal  conitructian,  fur 
the  assesBor  had  ]iower  from  time  to  time  to  alter 
the  rate.  The  object  ot  the  Act  is  to  enable  the 
party  aggricTcd  to  go  before  the  usetement  com- 
mittee and  to  give  notice  of  his  objection  to  the  rate, 
in  order  that  the  asaeBsment  committee  ma;  know 
■what  the  objection  really  U. 

BoatB,  for  the  railway  company,  contended  that 
as  the  valuation  liat  was  the  lame,  and  no  oltention 
bad  been  made  ac  rcftarda  this  property  rated,  it  wat 
unneceieary  to  repeat  the  application  aa  r^anit  each 
■eparale  rate.  Tl)e  principle  being  the  aame  the 
firat  application  wai  sufficient.  [Ldsh,  J.— Is  not 
the  aiicument  committee  the  fint  court  ot  appeal  F] 

The  CouBT  (Cockburn,  C.  J.,  Lnih,  and  Ilayea, 
JJ.)  were  of  opinion  that  notice  of  objection  to  the 
a«aesBment  committee  is  a  condition  precedent  to 
any  appeal  againat  a  poor-rate  made  in  cuoformit; 
,  with  Uie  Taluation  list;  and  sppUcatiua  to  the 
atKMnieiit  committee  i»  equally  necesiary  in  every 
•eparate  rate  mode,  though  made  according  to  the 
awse  Taluation  lisL 

Judgmtitt  far  lAs  n^NNwJent*. 


FoBTEH  (app.)  V.  Hcu.  (reap.) 
23  j-  24  Vict,  c  27,  ss.  30  and  tO~  Con  cief  ion  /or 
druiiiietintu—Dismisial  on  mtrits. 
H.prtlerrtd  an  iaformatim  and  complaint  Ittfare  jat- 
ttett  in  pttli/  KMtoa  o^nif  tAi  appeliinl  Jbr  indecent 
btAaviaur  uihiUt  drunk  in  Iht  tlrtalt,  coatranf  to 
23  j-  24  Via.  c  27,  s.40.  B.,  aftn-  being  eauaintd 
in  diief,  mhaiutd,  in  cmt-tzamination,  lliat  ht  mat 
not  a  conitablt  or  ptact  offictr  of  the  iorowjifi,  uter»- 
s^iaR  the  inJonitatiOH  icaa  dismiiied,  but  m>  crrlijiaitt 
of  disjoissal  icas  given  or  applied  for.  Ak  in/bma- 
lion  Jar  Iht  tame  offence  uae  tliea  pre/erred  againtt 
a/^teSiaa  bg  a  txtmtable  of  the  borough,  and  came  M 
lo  be  hetird  at  the  next  petty  leatoni,  mhan  an  applka- 
tion  tooB  made  to  the  jaitieet  for  a  certificate  of'  dit- 
miual  oj  ihejonner  iajoniiutioa.  'IhejaUicet  refuatd 
to  giet  Ihe  artificate  on  At  ground  that  the  foraur 
informalion  and  eompiainl  hnJ  not  been  htmdvpon 
the  merit!,  and  thy  proceeded  lo  hear  and  adjaditiaU 
vpon  the  eecond  information. 
BeM,  on  a  case  Mated,  that  t/ie  jaetlee*  icere  tight  la 
the  caane  they  had  taken. 

Caae  lUted  by  joatioei  under  20  &.  21  Vict.  c.  48. 
This  itkca«estatedbf  OS,  the  undersigned,  two  of 
Ifer  Majesty's  justice*  of  the  peace  iu  and  for  tha 
borough  of  Maiden,  under  statute  20  &.  21  Vict, 
c.  43,  for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  a  qneation  of  law  wtiich  arose  before  ui  aa 
hereinafler  stated. 

At  a  petty  sessions  holden  at  the  Moit  Ilall  in 
the  borough  of  Maiden  on  the  17th  March  mG8,  an 
information  and  complaint  preferred  by  Koburt 
Hull,  hereinafter  called  the  respondent,  againit 
Abraham  Foster,  hereinafter  called  the  appellant, 
under  sect,  40  of  the  Wiae  and  Itefreshment  Act 
(23  &.  'ii  Vict,  c  27),  for  tliat  the  api>ella]it  was  on 
the  llth March  IH(I8,  at  tlie  parish  of  St.  reter's,  in 
the  said  borough,  fouod  drunk  in  a  certain  street 
there  called  the  Wants-road,  and  that  the  appellant 
whilst  drnnk  was  there  guilty  of  "indecent  be- 
liaTiour,"  contrary  to  tlie  statute,  Sui.,  was  beard  by 
ua,  the  aaid  parties  t>ein);  reapeclivviy  prcacnt  by 
themsetTea  and  their  attorney. 

The  re»pyndent  was  examined  in  chief  by  hit 
attorney  to  prove  the  offence  chargeil  in  the  informa- 
tion. At'  the  conclusion  of  which  examination  in 
chief,  he  was  asked  in  cross-examination  by  appel- 
lant's attorney,  whether  he  (the  respondent),  was  ■ 
constable  or  peace  ofBcer  of  the  borough,  to  which 
question  the  respondent  replied  that  he  was  not. 
Whereupon  the  appellant's  attorney  applied  to  us  to 
diamisB  the  information  upon  the  ground  that 
under  the  30th  section  of  the  said  Wine  and  Re- 
freshment Act  (23  &  24  Vict.  c.  27),  the  information 
Id  have  licen  laid  by  a  constable  or  other  peace 
.  r.  Whereupon  and  upon  which  ground  the 
said  information  was  dismiseed  by  us,  but  no  cCtU- 
flcate  oF  dismissal  waa  Chen  applieil  for. 

Uu  the  1 7tb  March  I8G8  an  information  and  com- 
plaint waa  laid  by  William  Kinp,  a  police  constable 
of  the  Ijorough,  before  John  Thorpe,  one  of  Her 
Majesty's  justices  of  the  peace  ot  this  borougli, 
cb.irging  the  same  reapondent  with  the  same  offence, 
and  under  tlie  same  enactment,  and  a  summons  waa 
the  same  day  isaued  iiy  the  aaid  John  Thorpe  to  the 
said  appellant,  requiring  him  to  appear  at  the 
quarter  seasions  for  the  borough,  to  be  held  on  tha 
21at  March  I8I18  ;  the  appellant's  attorney  informed 
the  clerk  to  the  magistrates  that  he  should,  at  the 
next  petty  sesBions  to  be  held  for  the  borough, 
apply  to  the  mogiBtratea  fur  a  certificate  of  £•- 
missal  of  the  ftrst- men  tinned  information  and  com- 
piaint  so  laid  by  respondent  ns  aforesaiil. 

At  the  petty  sessions  held  at  the  Moat  H*]JL,\& 
the  said  bbnrafh  'A  Mii4«a,  i«i  >::o»  i>il'0&.  ■^^kAi. 
1808,  taStig  toi  wAiim  ia.'j  «A  *«.  ««^  vmbibi*!* 


Q-BQ 


MAGISTEATEB'  OASES. 
DxiotntD  (app.)  i>.  Tatlok  (mpO 


upon  the  second  information  uid  cotuplunt,  tlie  uk 
wu  called  on  for  hearing  before  qb,  in  the  pretence 
of  both  the  appellant  and  req>ondent  and  their 
letpectire  ■ttorneya,  but  before  it  vaa  called  on, 
tbe  attornef  for  the  appellaat  applied  to  oa 
for  a  certificate  of  dismiwal  of  the  Mid  infor- 
mation of  the  respondent  diimiued  b;  UJ  on 
the  ITth  March  ai  aforesaid,  but  which  certifi- 
cate we  declined  to  grant.  We  did  not  coauder 
it  a  flt  cue  for  the  graattog  of  a  certificate  nnleu 
we  were  compelled  to  do  to,  and  upon  the  facts 
herein  appearing  we  were  of  opinion  that  the  laid 
information  and  complaint  had  not  been  heard  npun 
the  merit!,  and  decided  to  proceed  with  the  bearing  of 
the  Mid  tecond  iniFormatdoD  and  complaint.  And  the 
Mid  appellant  being  disMlufled  with  our  determina- 
tion not  to  grant  anch  cerdflcate  of  dinmJiMli  and 
to  proceed  to  the  hearing  and  adjudication  of  the 
BttWnd  information  and  complaint  ai  being  eironeooi 
in  point  of  law,  his,  in  pursuance  of  sect  2  of 
■tat.  SO  &  21  Vict,  c  48,  dul;  applied  to  ui  in 
writing  to  state  and  sigo  a  ca«e  getting  forth  the 
aboTe  facts  and  grounds  of  mch  determination  for 
the  opinion  of  the  court,  and  hath  duly  entered  into 
the  recognisances  as  required  in  that  behalf.  The 
hearing  of  the  Mid  information  and  complaint  waa, 
at  the  appellaot'i  request,  and  with  the  caoaent  of 
the  leipondent,  adjourned  until  the  decision  of  the 
OOnrt  upon  the  present  case. 

The  qnestion  of  law  arising  on  the  above  itate- 
ment  and  facta  for  the  opinion  of  this  honotuable 
court  are  as  follows ; 

Whetlier  we  were JiutiBed  in  law  in  refoaing  to 
grant  the  said  certificate  of  dismissal,  and  whether 
OUT  decision  thereupon  to  proceed  with  tlie  beariog 
and  determination  of  the  said  second  information 
was  correct  or  not. 

And  the  court  ii  humbly  solicited,  according  to 
the  power  Tested  in  the  court  bj  the  Mid  lUtnte, 
20  &  21  Vict,  c  43,  to  remit  the  ca«e  to  ds  the  laid 
jmtices  with  the  opinion  of  the  court  theieon,  or  to 
make  auch  other  mdet  or  give  such  other  dirctions 
aa  to  the  conrt  may  seem  meet. 

GiTCn  under  our  hands  this  Tth  Jul;  18G8. 

Hekbt  'iSlOlUB  Ev«. 

WlLLIAH    HLTTIDil. 

W.  Wamtoto. 

Sect  40  of  23  &  24  Vict  c  27,  enacts  (hat 

E*er7  panon  lonnd  dnmk  la  to/  itrsat  or  poblla  tho- 
roughon,  and  who,  whils  drank,  is  guillj  of  a&j  riotous  or 
fndacdiit  HthLTioDr,  shkll,  npon  tananMxj  oonrUJtioD  of 
Booh  offflDcebefoTfi  two  jiuUofls,li«  liable  toaHoul^  of  not 
nun  than  4Cb.  lot  awj  (ucliasteosiarmijliaooiuatttsd 
if  Uie  iutiDH  or  magistntsa  balors  whom  ha  Is  oniTiiilad 
think  at.  Instead  ot  Ui<UMiii«  on  him  anr  peannlaiT  penalty, 
to  Uie  HoDiB  oi  Oomctitm  for  maj  luDS  not  mora  tJiu 


O'oomt,  for  the  appellant,  contended  that  the  first 
decision  was  a  heamg  on  the  meiiti,  for  witnesses 
were  called,  and  it  was  ooly  after  cross-ezami nation 
that  it  was  discorered  that  the  ioformatioQ  was  not 
laid  hj  a  constable :  (Btg.  r.  Aattin,  2  Cox  C.  C.) 
HoreoTer,  the  justices  ought  to  hare  beard  the  first 
cate,  because  the  object  of  a  summona  is  only  to 
bring  the  part;  before  the  jnaticei,  and,  ai  he  was 
there,  the  jnitice*  could  and  oog^t  to  have  decided 
fiha  caae. 

B^aril,  for  the  leapimdent,  waa  not  called  upon. 

Hm  Ootnr  (Cockbnra,  C.  J.,  Lwh  and  Hayes, 
JJ.)  wan  of  opioiDo  that  the  matpitoiMa  wwa 
'—"-din  tba  cowaelheylad  ukien,«ii»1ii»\ 


mplaint  bad  not  1 

Jwi^BaU  ^  refMadeal. 

DufFOHD  (app.)  D.  Tailob  (reap.) 

AlAoiue — Offaux   affoiiut    ticaice — Gaming — Flmiiag 

at  Ita-piiu  for  b»er—i  Geo.  4,  c  GI,  ss.  13  owf  SI 


garnet  at  tm-pvujtr  a  pill  «/  baa'  tach  ffomt,  tk 
beer  being  napStaaa  it  imu  wm  or  btt,  atd  law 
(bunk  hg  mt  tlie  j^initrt,  bw  paid  for  o»bi  tj  Ik 

Bdd,  on  a  coat  ttattd  bg  jiutaras,  tkal  (ftu  weu  oa 
offaict  agaitut  the  a^nwHoal's  Heaiee,  mtidt  jmmiet 
iial  he  a/uxld  not  "  tmneiHgfi/  mfftr  atn/  nmlavfiil 
gametor  taof  gataiitff  wbatXKcw  ^  ok  tht  hcautd  prt- 
(DLSit,  •nuf  (Ml  eAs  (ippetfg»(  haibtiH  rigklig  ecmcKUd 
bj  tlie  JKtIices. 

Case  stated  bj  jnitices  under  20  &  21  Tict  c  43. 
At  a  petty  sessions  held  at  Haleewordi,  in  tte 
county  of  Suffolk,  before  the  undersigned,  three  ot 
Her  Uajesty**  jaiticei  of  the  peace  fc^  the  t»ii 
county,  an  intonnation  wu  prefemd  by  Damd 
Eeebb  Taylor  gainst  Milea  Danfvrd  (bemsafltf 
called  the  aH)ellBnt),  a  person  Ucenied  to  adl  beet 
to  be  conaumed  on  the  prenuaei,  for  that  he  ^d  oa 
the  Sth  Hay  1868,  at  Wenhaaton,  io  tbe  nid 
eonnty,  unlawfully  and  knowingly  penoit  gamiig^ 
to  wit,  playing  at  ten-pins  for  beer,  in  the  hoass 
and  premise!  ntenUoned  in  the  licence,  againit  tie 
tenor  of  the  licence. 

On  the  hearing  of  the  laid  infonnatioa  it  «•> 
prored  before  us  that  appellant  waa  prohibited  Ij 
his  licence  from  permitting  any  unlawful  game*  W 
any  gaming  whatsoever  in  tbe  licensed  pnouMs. 

That  on  the  day  named  in  the  infonuatjoa  fair 
persons,  of  whom  the  qipellant  waa  one^  woe 
playing  at  ten-pins  on  the  licenaed  pnsEiiMi  br 
several  hours ;  that  there  w«ie  two  pfTwmi  oa  mdt 
aide;  that  twenty  or  thirty  games  wsxv  j/lMjtii 
that  they  played  for  a  pint  ol  beer  ttcfa  gaina;  Aat 
the  beer  was  lapplicd  aa  it  waa  won  and  ki^ 
and  waa  drnuk  by  all  the  t^yna.  No  actnal  pay- 
ment to  the  appelant,  a*  landUnd,  for  the  beer,  wu 
proved ;  bnt  it  was  prored  that  Uie  beer  loat  by  OM 
of  the  players  was  set  up  to  him,  and  be  cooiuwd 
the  amount  still  dueftom  him,  and  thkt  ^Aiefad 
to  another  player  it  waa  pnmd  9d.  waa  (temaadcd 
of  him  by  the  appellant  as  landloid,  aa  tbe  sau 
amount  due  from  him  for  beer  wUdi  had  ban 
supplied  on  account  01  hia  loaaea,  and  tbati^an  hii 
disputing  the  amount  tbe  awellant  tuned  Ub 
ofl  the  ncmisea,  and  diat  all  waa  done  with  As 
knowledge  and  pomlaalon  of  the  a{ip41«nt. 

It  waa  objected  Ml  behalf  of  tbe  wp^laot,  that  ha 
could  not,  under  the  facta  prored,  be  ocuTieted  it 
permitting  gaming  on  the  foUowins  grow^  V 
one  of  thoa.-  Becaoae  plying  at  a  lawful  pm* 
forbe«ia  not  gaming;  bBcanao  itWM  not  |n*d 
that  any  beer  waa  paid  foe;  b«cwiaa  faotb  kaar  lal 
winoei  partook  of  tbe  bear  aupplied. 

We  were  of  opinion  (1)  that  playinB  *  1*"M 
game  for  beer  waa  gaming ;  C2)that  Ufawngpvad 
that  they  were  playing  for  beer,  aod  that  as  mck 
be«r  was  supplied  aa  It  waa  waa  and  ka^  it  M 
not  neoeaiaiy  for  the  yacmui  to  fgm*  thiltta 
beer  waa  actuaUy  paid  for,  ot  wlMte  itcamt&^i 
(3)  that  the  fact  of  Iba  loaan  partaklBg  <t  wtat  «■■ 
lost  aimi^y  had  the  effect  at  .fl-rf-tjj^  |^  ^k,^ 
and  did  not  afiect  the  qneatiaa. 

We,  tbereftoe,  oonaidtnd  Aat  ^  iMir^* 
had  peimitted  gaming  on  his  )SemmmAvtmii^^ 
V  ii«  eoavlcted  him  in  a  penalty  of  1^  ami  U  k. 
,\«)U»,^»3.1ieL<»DAi\^B%the  oanKttoBWM«»- 


Q.B.] 


MAGIBTBATE8'  0A8E8. 

BtMtM  Bachbl  LvTXKsoit  V.  Thi  QnKK  (in  eRor). 


[Q.B. 


neons  Id  Uw  m 
sod  having  reqt 
proTiiioni  of  the  tutute,  20  &  21  Vict.  c.  43,  for 
the  opioioD  of  thit  conrt,  ftnJ  to  tet  fwth  the  fact* 
■ad  gruundi  nf  onr  deteiminstioD,  utd  haxing 
entered  mto  the  i«cogQiasnce*  reqnued  by  lucb 
■totnte,  we  h»Te  aUtted  «nch  fact*  and  gTounds 
and  aabtnit  the  lame  for  the  o^oioQ  of  this  court 

Given  under  onr  hand*  this  lOth  day  of  June, 
IS68.  AanniB  Fdrtis. 

HE>nT  Omns. 
TaoB.BAiiT. 

8ect.l3of  9Geo.4,  c.61,  enacti  that  every  licence 
which  ihall  be  granted  under  the  authority  of  that 
Act  shall  be  in  the  form  in  the  ichedtile  ^C)  there- 
unto annexed ;  which  form  forbid*  the  innkeeper 
to  "  knowingly  eofTer  any  unlawful  gamea  or  any 
gaming  whatioever  therein." 

Sect.  21  enact!  that 


TieMd  bef  on 
Ion  kept  I 


HtuMUM 


.  .     .    U  be  altiuts  UM  houH  k<vt  or  Cbereio- 

lore  kept  hj  mch  pomn,  of  anj  ofltonn  i^amit  the  tenor 
ut  tb*  UMBe*  to  iin  ■taaiecU  ahall,  onleai  pioo<  be  MIdaoed 

*"  " ^-^-^ .  _-^  JiimHo",  tliat  muA  pcnon  hmd 

d  batoie  two  Jnatlce*  within  tb« 


, ,,  — r,, p_j J otoxceadlnf 

3L,  togatliu  with  tha  ooati  otth«  aonTiotton,  Ao. 

Mtlcalfe,  tax  the  appellant,  contended  that  the 
conviction  wu  wrong,  and  that  thie  wsi  not  un- 
lawful gaming.  No  money  waa  paid.  It  wa*  no 
mote  gaming  than  where  two  friends  go  into  a  beer 
houee  and  toss  which  is  to  pay  for  the  beer.  It  is 
the  conmion  practice  in  billiardi  for  the  loeing  party 


46,  where  we  find  that  "it  wal  resolved  i 
Jac.  3,  that  if  the  guests  in  any  inn  or  tavern  call 
for  a  pair  of  dice  or  tables,  and  for  their  recrea- 
tion ptay  with  thetn,  or  if  any  neighbour!  play  at 
bowls  for  their  recreation,  or  the  liJte,  that  these 
are  not  within  the  statute  of  33  Hen.  8  c.  9,  for  the 
o  parts,  Ist,  that 


IT  gain,  but  they  play  only  for  recreation,  and  tat 
to  gain  to  the  owner  of  the  honse,  this  is  not  within 
be  statute,  nor  is  such  person  that  {day*  in  such 
It  kept  for  lucre  or  gain,  within  the 


No  one  appeared  for  the  respondent. 


CocKBDiuf,  C.  J. — I  cannot  eatertun  any  doabt 
that  what  took  place  on  the  premises  of  the  an>el- 
lant  was  gaming  in  the  le^  sense  of  that  tana, 
^niere  were  four  men  [d^ng  at  len-plna  for  a  t^t 
of  beer  each  game,  and  the  games  went  on  till 
twenty  or  thirty  had  been  played  and  twenty  or 
thlr^  pints  of  beer  had  been  lost  and  won.  Eadi 
of  the  player*  bad  his  Ottn  of  the  beer,  but  instead 
of  each  ^ying  his  portion  of  tbe  price,  tbey  agreed 
Irr  playing  these  game*  to  determis*  who  a*  loser* 
noold  p^  for  Uiaae  who  ma.  TbiM  it  liflnty 
ga^ng.    I  cannot  agree  with  the  argwnent  tbu 


.    .  iduSl^ 

paaJUoo  of  the  partie*.    WbedMr  the  oonricthMi  by 

SiemagUtrateawB*  a  wiae  nnUcatltni  of  the  law  or 

'  Dii^  It  1*  not  faru  to  aay.    It  may  be  hard  to  lay 


that  the  landlord  should  be  punished  by  tbe  loe*  of 
his  licence  for*Qch  a  thing  as  this;  but  it  1*  quite 
obvioui  tliat  a  practice  of  this  kind  may  beoMiM 
miscbievons,  and,  if  carried  to  ezceas,  as  it  seems  to 
have  neen  in  thi*  case,  may  end  in  a  wrangle  which 
might  be  followed  by  a  biMcb  of  the  peace.  What 
we  bare  to  determine  i*  whether  tin*  was  gaminit 
within  tbe  true  sense  of  that  term,  and  I  am  ciE 
opinion  that  it  wa*. 

MxLLOB,  J.— I  think  the  magiatratet  were  ri^t 
in  thdr  view  of  the  law,  and  the  application  of  it 
mu*t  be  left  to  depend  conaiderably  on  thdi  good 

LusR,  J. — I  am  of  the  same  otonion.  I  think  it 
was  equally  gaming,  whether  they  played  for  mnney 
or  for  money'*  worth. 


HaiKS,  J.,  concuned. 


Judgment  for  n^xyiidait. 


Salunlm/,  May  I,  18G9. 

Sakab  RicHu.  LavKBoOH  V.  Tbb  Quuk 

(in  etror^. 

Central  Criminai  Cowl — Comtitation  of  tAe   Coart— 

Prettnce   of   Iht  tamt  ttno  jadgti  dariitg  a  trial — 

Silting  in  ttparatt  coarU — Juntdtction  of  th»  ja^t 

tjf  (Ac  London  SmaU  litbu  Court. 

^  tht i^B  WiO. i,  c.  38,  ».  1  ( Central  Chiuino/ Qmrt 

Act),  tl   u  auiettd  that  tht  Lord  Mmor  for   iht 

time  btiM,   the  Lord  ChanctUor  and  Lord  Etmr 

of  the    Great  Seal,  and  aU  tht  jadgtt  far  the  ttmt 

being  of   Bit   Majaty't    CmcrU   of  Kin^i  Bendt, 

Comnm  Pteat,  and  Exchtgver    ...     . 

of  tKa   dtp  of  London,  the  Recorder,  the  C 


f  Kct.  2,  after 


Crininal    Coat. 
limiU  0/  tht   laid  A 

offauxi,  il  u  enacltd  that  "  it  thoB  be  hnnful  fi. 

jiatictM  and  jndga  of  the  CeMral  Wmxnal  Court 
aforetaid,  or  aiof  two  or  more  of  than,  to  inqwt  of 
altnch  tnawM,  nurden,  fehniet,  and  nitdeaCttaart^ 
5^ 
The  pidntiffia  error  woe  tried  at  die  Central  Oimuat 
Court  iipoa  OR  intSetnieatfor  tAlmtdng  nwujr  bgfidtt 
mtencet.  ITu  trial  huUd  teoeral  dm/t  aedwat  had 
wors  Mr.  Kerr,  wAo  mtu  ariginaSi/  appointed  judg* 
of  the  Shtriffi'  Court,  and  mho  ipua  tiat  emart  bting 
afttrward*  aautiluted  the  London  Snudl  Dtiu  Oamrt 
tecmw  the  judge  of  tvcA  hat-mamed  etmrL  The  oa^ 
other  judge  vAo  was  pment  al  the  trial  was  on  aUer- 
nan/  but  althougk  eeeeral  attended  on  different  dmt, 
noon*  and  tie eamt  tddenum  attended  on  each 3^ 
of  the  trioL  At  the  time  the  trial  tea*  praeesJHy 
other  criminal  ceurte  lotre  being  held  an  branchee 
of  (is  Central  Oriminal  Court.  Ute  piaintiff  w 
error  AoBU^  been  Bonticted,  Ae  brought  error  epoa 
Iht  grounde,  Jiret,  (Aol  the  tame  bco  jnitieu  and 
jud^  did  not  ingvire  of,  hear,  delermiat,  and 
<ufyiJge  the  mudimeanar  aSeged;  eeeomd^,  that  de 
sauf  mitdmeanore  we  iaqidTed  of  iv  arUm  </ 

the  taid  jneticee  in  a —  ■   ' 

the  othen  of  tie  s>r  '-* 

aimmbled  md  siUiiw  oi 

of  atti»g,  the  tmdnom  not  honing  been  aplaeeAibf 

tmiii^  it*-!  thir^,  thai  tie  »aid Robert  MaketH 

Serr  mat  not  at  tie  time  '  -■     ■   •         -  -■ 

Shenjff  Com  of  tit  dtg  o/ 

Beli,  lit,  dot  lis  eovt  «a*  properlstomAntedhg  lis 
p<asaHt  dnwaioat  lis  tntd  of  one  and  the  mme 
mibtt  Snd,aiat  two  or  More  eaart*  mert  prtBeri/ 
hSat  Ot  mmt  time;  M,Hat  Ur,  £n*  »\ 
itw/W  jtadg*  ef  dw  loid  tnal. 


of  lie  judgu  <^  ti« 
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MAGISTRATES'  CASES. 


Q.  B.] 


Sarah  Rachel  LBVKRgoN  v.  The  Queen  (in  error). 


[Q.  B. 


This  was  a  writ  of  error  brought  to  reverse  the 
conviction  of  the  plaintiff  under  the  following  cir- 
cumstances : — 

The  plaintiff  in  error  was  tried  at  the  Central 
Criminal  Court  before  Robert  Malcolm  Kerr,  Esq., 
upon  an  indictment  for  the  misdemeanor  of 
obtaining  money  by  false  pretences.  The  trial 
commenced  on  the  2 1st  and  continued  during  each 
of  the  following  days  to  the  25th  Sept.  1868,  when 
she  was  found  euilty,  and  was  sentenced  to  five 
years'  penal  servitude.  An  application  was  at  the 
.  following  sessions  made  to  Mr.  Kerr  that  the  record 
of  the  proceedings  should  be  made  up  by  inserting 
therein  the  names  of  the  aldermen  who,  with  Mr 
Kerr,  formed  the  court  on  each  day,  which  he 
-ordered  to  be  done. 

The  writ  of  error  set  out  the  indictment  which  con 
tained   17  counts,  for  obtaining  money  by  false 
pretences  from  one  Mary  Tucker  Borrodaile,  and 
for  a  conspiracy  (with  others  not  in  charge)  to 
obtain  money  from  the  same  person.    It  also  set 
out  her  plea  of  not  guilty,  and  that  upon  the  trial 
of  the  same  on  the  17th  Aug.  1868,  the  jury  not 
being  able  to  agree  in  their  verdict  they  were  dis- 
charged.   The  writ  of  error  further  set  out  that  at 
the  next  sessions,  held  on  the  21st  Sept.  in  the  same 
year,  before  William  Femely  Allen,  Esq.,  mayor  of 
the  said  city,  Sir  Henry  Singer  Keating,  knight, 
one  of  the  justices  of  our  said  Lady  the  Queen  of 
Her  Court  of  Common  Pleas,  Sir  Francis  Graham 
Moon,  Bart.,  Sir  Robert  Walter  Carden,  knight, 
Warren  Stormes  Hale«  Esq.,  aldermen  of  the  said 
city,  the  Right  Hon.  Russell  Gumey,  recorder  of 
the  said  city,  Joseph  Causton,  Esq.,  Thomas  Scam- 
bier  Croden,  Esq.,  other  of  the  aldermen  of  the  said 
city,  Robert  Malcolm  Kerr,  Esq.,    judge  of    the 
Sheriffs*  Court  of  the  said  city,  and  others  their 
fellows,  justices  of  our  said  Lady  the  Queen,  assigned 
in  form  aforesaid,  the  said  Sarah  Rachel  Leverson  was 
again  brought  up  for  trial  upon  the  said  indictment. 
The  writ  then  proceeded  as  follows  :  '*  And  for  the 
public  convenience  and  the  more  speedy  despatch 
of  the  public  business  of  the  said  sessions,  the  said 
last  named  justices  do  not  sit  all  together  in  one  room 
in  justice  hall  aforesaid,  but  constitute  themselves 
into  and  hold  three  distinct  courts  in  three  several 
halls  at  the  said  session,  and  the  jurors  of  the  said 
last-mentioned  jury  for  this  purpose  in  due  form  of 
law  impaneled    and   returned  to  wit  (setting  out 
•    their  names)  being  called,  come  and  are  in  one  of 
the  said  three  distinct  courts  before  the  said  Robert 
Malcolm  Kerr,  Esq.,  and  the  said  Joseph  Causton, 
Esq.,  chosen,  tried,  and  sworn  to  speak  the  truth  of 
and  concerning  the  premises,  divers  other  of  the 
said  justices  above  named  being  then  present  in  the 
others  of    the  said  courts  holding  the  said  ses- 
sions, and  thereupon  the  trial  of  the  said  Sarah 
Rachel    Leverson    is   proceeded    with    before    the 
said    Robert    Malcolm    Kerr,  Esq.,  and    the  said 
Joseph  Causton,  Esq.,  divers  other  of  the  said  justices 
above  named  being  then  present  in  the  other  of  the 
said  courts  holding  the  said  session,  and  it  manifestly 
appearing  to  the  said  court    here    impossible  to 
conclude  the  trial  of  the  said  indictment  on  the  said 
Monday,  the  21st  Sept.,  in  the  year  aforesaid,  there- 
fore the  last-mentioned  session,  and  the  said  trial 
are  by  the  court  here  duly  adjourned  until  Tuesday 
the  22nd  Sept.  in  the  year  aforesaid."    It  then  pro- 
ceeded to  set  out  that  on  such  last- mentioned  day 
the  trial  was  continued  "  in  one  of  the  said  courts 
In  the  said  hall,  before  the  said  Robert  Malcolm 
Kerr,  Esq.,  and  Warren  Stormes  Hale,  Esq.,  divers 
others  of  the  said  justices  above  named  being  then 
present  in  other  courts  in  the  said  hall  holding  the 
,    said  session."    The  writ  then  set  out  a  further  ad- 


said  Sir  Robert  Walter  Carden,  Knight,  and  the 
said  Joseph  Causton,  Esq.  It  then  set  out  a 
further  adjournment  to  the  24th,  when  it  was 
continued  as  aforesaid  before  the  said  Robert 
Malcolm  Kerr,  Esq.,  and  the  said  Sir  Robert  Walter 
Carden,  Knight,  and  the  said  Joseph  Causton,  Esq. 
It  then  set  out  a  similar  adjournment  to  the  25th, 
when  it  was  continued  before  the  said  Robert 
Malcolm  Kerr,  Esq.,  the  said  Joseph  Causton,  Esq., 
and  the  said  Thomas  Scambler  Croden,  Esq.  .  .  . 
And  the  said  Robert  Malcolm  Kerr,  Esq.,  as  judicial 
president  of  the  court  in  which  the  trial  is  had,  doth 
sum  up  to  the  said  last-mentioned  jurors  the  facts 
given  in  evidence  on  the  said  trial,  and  doth  direct 
them  upon  the  law  relating  thereto,  and  the  said  joron 
or  the  said  jury  being  sworn  as  aforesaid,  say  upoa 
their  oath  that  the  said  Sarah  Rachel  Leverson  ii 
guilty  of  the  premises  in  the  said  indictment  abore 
specified  in  manner  and  form  as  in  and  by  the  said 
indictment  it  is  alleged  and  charged  against  her. 
Whereupon  all  and  singular  the  premises  being  seen 
and  fully  understood  by  the  court  here,  it  is  con- 
sidered and  adjudged  by  the  court  here,  and  the  siid 
Robert  Malcolm  Kerr,  Esq.,  at  judicial  preside&t 
thereof,  doth  pronounce  the  judgment  of  the  comt, 
that  for  the  offence  and  misdemeanor  in  the  fint 
count  of  the  said  indictment  specified  the  itid 
Sarah  Rachel  Leverson  be  kept  in  penal  senritade 
for  the  term  of  five  years  now  next  ensuing."  and  to 
of  the  other  counts  in  the  indictment.  The  vzit 
then  set  out  the  assignment  of  errors  as  follows: 
'*That  the  misdemeanors  alleged  and  charged  in 
the  said  indictment  against  the  said  Sarah  RscM 
Leverson  were  not  inquired  of,  heard,  detenmned, 
and  adjudged  by  two  or  more  justices  within  tbe 
meaning  of  the  statute  in  such  case  made.  There- 
fore in  tliat  there  is  manifest  error. 

There  is  also  error  in  this  to  wit,  that  the  same 
two  justices  and  judges  of  the  said  Central  Crimiosl 
Court  did  not,  nor  did  the  same  two  or  more  of 
them  inquire  of,  hear,  determine,  and  adjudge  the 
misdemeanors  alleged  and  charged  in  the  sud  in- 
dictment agamst  the  said  Sarah  Rachel  LevenoQ. 
Therefore,  &c. 

There  is  also  error  in  this  to  wit,  that  Robert 
Malcolm  Kerr,  Esq.,  before  whom  the  alleged  mis- 
demeanors alleged  and  charged  in  the  said  indict- 
ment against  the  said  Sarah  Raehael  Leverson  were 
inquired  of,  heard,  determined,  and  adjudged  vu 
not  at  the  time  when  the  said  misdemeanors  were 
inquired  of,  heard,  determined,  and  adjudged  one 
of  the  judges  of  the  Sheriffs*  Court  of  the  city  of 
London  within  the  meaning  of  the  statute  in  thst 
behalf  made,  nor  was  he  named  or  appointed  by  sny 
general  committee  to  be  one  of  the  judges  A  ^ 
said  Central  Criminal  Court  within  the  meaning  d 
the  said  statute.    Therefore,  &c. 

There  is  also  error  in  this,  to  wit,  that  the 
several  commissions  of  Oyer  and  Terminer,  and  of 
gaol  delivery,  by  virtue  of  which  the  said  Robeft 
Malcolm  Kerr,  Esq.,  amongst  others,  was  aotho- 
rised  to  inquire  of,  hear,  determine,  and  adjod^ 
the  misdemeanors  alleged  and  charged  in  the  said 
indictment  against  the  said  Sarah  l^hel  Levenooi 
had,  as  regards  the  said  Robert  Malcolm  Kerr,  Esq, 
determined  and  become  of  no  effect  in  law  before 
and  at  the  time  of  the  general  session  in  the  ssid 
record  mentioned.    Therefore,  &c 

There  is  also  error  in  this  to  wit,  that  the  said 
misdemeanors  alleged  and  charged  in  the  sud  indict- 
ment against  the  said  Sarah  Rachel  Lerersoo,  were 
inquired  of,  heard,  determined,  and  adjudged  l^off- 
tain  of  the  said  justices  in  a  room  separate  and apait 
from  the  others  of  the  said  justices,  then  in  genaal 
sessions  assembled,  and  sitting,  as  usual  in  their 
ordinary  place  of  sitting,  the  said  room  not  hstiDf 


journmeot  to  the  23rd,  on  which  day  it  was  con- 
tinued ''in  one  of  the  said  courlsm  0^«  «a\d  Yi»\\V\s^\^a  \klace  appointed  by  either  of  the  said  cobb- 
before  the  said  Robert  Malcolm  \v«TT,'£4«^.,^iv(\.xYi^\\sa%%vyGk.%  qt  \s^  ^i^^  v^^  \u&ticea,  and  chargo^^ 
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Q.  B.]  Sarah  Rachel  Leverson  v.  The  Queen  (in  error).  [Q.  B. 


Yirtue  and  in  pursuance  thereof,  or  by  any  two  or  the  seven  bishops,  each  of  the  four  judges  charged 

more  of   them,  against  the  form  of  the  statute  the   jury,   and   really  laid    down    different   lav. 

in  such  case  made.    Therefore,  &c.  [Cockburn,  0.  J. — In  a  trial  at  bar,  each  judge  haa 

There  is  also  error  in  this,  to  wit,  that  the  indict-  a  right  to  express  his  opinions.]    The  question  here 

ment  and  proceedings  aforesaid  and  the  matters  turns  entirely  upon  the  language  of   the   second 

therein  contained  are  not  sufScient  in  law  to  war-  section.    It  will  be  seen  by  the  first  section  that  a 

rant  the  said  judgment  so  given  against  the  said  great  number  and  variety  of  persons  are  constituted 

Sarah  Rachel  Leverson,  or  to  convict  her  of  the  judges  of  the  Central  Criminal  Court,  and  amongst 

misdemeanors  aforesaid,  or  any  or  either  of  them,  them  the  Aldermen  of  the  city  of  London,  and  tho 

Therefore,  &c.  judges  of  the  Sheriffs*  Court  of  the  city  of  London 

There  is  also  error  in  this,  that  the  judgment  for  the  time  being.  The  second  section  describes  the 
aforesaid  in  the  form  aforesaid  is  given  for  our  said  limits  of  the  jurisdiction  of  the  court,  and  it  says 
lady  the  Queen,  whereas  the  said  judgment  by  tho  that  **■  it  shall  be  lawful  for  the  justices  and  judges 
law  of  this  realm  ought  to  have  been  given  againxt  of  the  Central  Criminal  Court  aforesaid,  or  any 
our  said  lady  the  Queen  and  for  the  said  Sarah  two  or  more  of  them,  to  inquire  of,  hear,  determine, 
Rachel  Leverson.  Therefore,  &c.  And  the  said  and  adjudge,**&c.,and  the  question  is,  as  to  the  mean- 
Sarah  Rachel  Leverson  prays  that  the  judgment  ing  of  the  words,  *'  or  any  two  or  more  of  them." 
aforesaid,  for  the  said  errors  and  other  errors  The  statute  makes  no  difference  in  the  status  of  any 
appearing  in  the  record  and  proceedings  atoresaid;  of  the  judges,  they  are  all  alike,  an  alderman 
may  be  reversed,  annulled,  and  wholly  held  for  having  the  same  rights  and  powers  as  one  of  the 
noUiing,  and  that  she  may  be  restored  to  all  things  judges  of  the  Superior  Courts.  This  being  the 
which  by  reason  of  the  judgment  and  proceedings  most  important  criminal  court  in  the  kingdom  the 
aforesaia  she  has  lost.  Legislature  may  well  have  intended  that  two  at 

There  was  a  joinder  in  error.  least  of  the  constituted  judges  should  sit  together 

By  the  4  &  5  Will.  4,  c.  3G  (^The  Central  Criminal  and  assist  in  the  trial  of  the  cases,    f  Mellor,  J. — 

Court  Act),  after  reciting  that  it  is  expedient  for  Suppose    there    were    two  of    the  judges  of    the 

the  more  effective  and  uniform  administration  of  Superior  Courts  sitting  with  three  aldermen,  could 

justice  in  criminal  case?,  that  offences  committed  in  the  latter  three  overrule  the  decision  of  the  two 

the  metropolis,  and  certain  parts  adjoining  thereto,  former?]    No  doubt  they  could.    [Mellor    J. — 

should  be  tried  by  justices  and  judges  of  oyer  and  Then  a  most  scandalous  state  of  things  would  arise.] 

terminer  and  gaol  delivery  in  the  City  of  London,  Nay,  an  alderman  might  himself  sum  up  a  case  to 

it  is  enacted :  the  jury.    [Mellor,  J. — Have  you  considered  the 

That  the  Lord  Mayor  for  the  time  being  of  the  City  of  caption  of  tlie commissions  to  the  judges  upon  circuit. 

London,  the  Lord  Chancellor,  or  Lord  Keeper  of  the  Great  It  is  always  addressed  to  two  or  more.  Lusil,  J. — ^The 

SS^r^ 'Sli^V'ffi^cr.i;,^ P*S£i^  ^^'llllSf^j;'.  commi,su.n.  of  oyer  and  termiuer  aud  gaol  deUve|y 

the  chief  judge,  and  two  other  judges  in  bankruptcy,  the  require  that  two  should  preside,  of  whom  one  of  the 


for  tne  time  being,  and  any  person  or  peraons  who  hath  or 

•hall  have  been  Lord  Oiancellor,  Loxtl  Keeper,  or  a  judge  assize  are  put  into  the  commission  of  oyer  and  ter- 

of  any  of  Wb  Majwty's  Superior  Courts  at  Westminster,  miner  and  gaol  delivery,  but  not  into  the  commis- 

^t^^^lSt^flo'^^J^S^^S^;^^^^  aion  of  «Mize.]    The  associate  or  clerk  of  awize  i. 

Sneral  coxnmisoion  as  hereinafter  stated  shaif  be,  and  be  always   present,  or  constructively   present,  dunng 

Iten  to  be,  the  Judges  of  a  court  to  be  called  the  "  Central  every  trial.     [Mellor,  J. — I  never  remember  any 

^^^Sl^iiJ^I^A'^^}'^  ^*  Majesty  and  his  heirs  and  observations  being  made  by  an  alderman.]    That 
•aocessors  may  direct  his  general  commission  as  hereinafter  *      *    ^  ^*       ^        •    j    *^  ^l  i        '*•    ja     ^ 

mentioned;  and  which  court  shall  have  jurisdiction  to  hear  "»ay  be,  but  they  are  judges  nevertheless;  indeed, 

try,  and  determine  all  ofEenoes  committed  or  alleged  to  be  the  Lord  Mayor  heads  all  the  Others.     [Cockbuen, 

committed  as  hereinafter  specified.  C.    J.— Are    all    these    parties    included    in    the 

By  sect.  2  it  is  enacted  that  commission?     The    SoUcUor- General— They    are 

It  shall  be  lawful  for  his  Majesty,  his  heirs  and  successors,  the     commissions     are    in     court.]       The     body 

from  time  to  time  to  command,  and  cause  to  be  issued,  ^f    judges     for     the     COUrt     is     very     extensive.' 

commissions  of  oyer  and  tenmner  to  mquire  of,  hear,  and  rru^    r^^^  ^t    a*»k».    «,»«    «;♦•   «.    «    ;..^^«     ^r>A 

determine,  all  treasons,  murders,  felonies,  and  misdemeilnors  The   Dean  of   Arches   may    sit  as  a  judge,    and 

committedwithinthecityof  London  and  county  of  Middle.  SO  may  anyone  who  has  been  a  Lord  Chancellor 

5^;    •  /.  •^^4x'*?"*^,*^?^°?Hi^°*  ^'  gaol  deUvery  to  [Mellob,  J.— I  have  alwa3's  considered  it  to  have 

»^  "ZJ^^^  2?'o?'tS*"oC«S'JXSr^  Seen  necessary  to  hare  an  alderman  present,  e.peci. 

mitted  within  any  of  the  limits  aforesaid ;  and  it  a>iftn  be  ally  when  1  have  bad  to  pass  sentence.]     Inere  are 

lawful  for  the  justices  and  judges  of  the  Central  Criminal  several  cases  in  which  this  question  has  arisen  upon 

f aloidea,  and  misdemeamorsT^:.  *"*"  Delabere,  2  W.  Bla.  1817,  which  was  an  action 

for  false  imprisonment  against    two  justices   for 

Jfei/M^Q.C.(Gi2»6o}M  with  him).— There  are  three  committing  the  plaintiff  to  prison  for  refusing  to 

grounds  of  error  upon  which  I  rely,  first,  that  the  filiate  a  bastard  child,  she  was  examined  severally 

Act  constituting  the  Central  Criminal  Court  requires  at  separate  times  (but  in  the  same  day),  and  in 

the  presence  of  two  judges  to  sit  and  determine;  separate  places  by  the  two  defendants,  who  were 

secondly,  that  two  courts  cannot  sit  simultaneously  justices  of  the  peace  for  Gloucestershire,  and  they 

at  the  Central  Criminal  Court ;  and,  thirdly,  that  separately  signed  the  warrant  of  committaL     On 

Mr.  Kerr  had  no  jurisdiction  to  sit  as  judge.    As  the  trial  at  the  assizes  a  verdict  was  returned  for 

regards  the   first   objection,    although   Mr.   Kerr  the  plaintiff  with  5L  damages,  and  upon  a  rule 

(Mt  as   judge  during  the  whole  of  the  trial,  no  for  a  new  trial  upon  the  ground  that  if  the  two 

one  and  t!^  same  alderman  sat  there  each  day.  justices   joined    in    and    consented    to    the   com- 

They  changed  from   day  to   day.     [Mellor,  J.  mitment  it    was    sufScient,    though    they    might 

— ^I    see  that  the  writ  of  error   styles  Mr.  Kerr  examine  and  adjudge  the  matter,  and    sign    the 

tlie  *^  judicial  president.**    What  authority  is  there  warrant  separately.    De  Grey,  C.J.  said,  however, 

for   that?]    None   whatever.     It   is   an   innova-  **  This  case  is  unfortunately  too  clear  to  bear  an  argu- 

tion.    [CocKBURN,  C.  J. — ^It   is  a  term  unknown  ment.    There  is  no  use  in  appointing  two  or  more 

to  our  Uw ;   the  senior  or  chief  judge,  if  there  persons  to  exercise  judicial  powers  unless  they  are 

be  one,  is  never  so  styled.]    All  the  judges  have  to  act  together."     ^Lush,  J.— Whea  a.  y!ca.\xkx  s^ 

co-ordinate  powers  in  the  court.'   Upon  the  trial  of  referred  ta  tN»o  wXiWwXwv^iJiL  ^^\a\s^  KioRxsv  \sa»a8^ 


.602 


MAGISTBATES'  OASES. 


Q.  B.] 


SutAH  RiCHEL  Lbtbrsok  o.  Thb  Qdkbh  (in  error). 


[0.8. 


nndonbtedlj  be  done  together,  eren  to  the  Bigning  < 
of  the  award.]    That  is  so,  both  minds  must  act  at 
the  same  time.    In  Rex  y.  Forrtst  and  others^  8  T.  R. 
88,  it  was  held  that  an  appointment  of  overseers 
must  be  by  the  justices  in  the  presence  of  each  other. 
Ashnrst,  J.,  in  giving  judgment,  says,  "  The  justices 
in  appointing  overseers  do  not  act  ministerially ; 
the  statute  has  vested  a  discretion  in  them,  and  they 
should  act  together.    And  it  being  a  matter  of  dis- 
cretion, they  should  confer  together  for  the  purpose 
of  a  communication  on  the  subject-matter  on  which 
they  are  to  determine.    But  this  cannot  be  done 
where  they  are  not  together,  and  when  no  conference 
can  take  place."  [Cockburn,  C  JT. — We  know  in  fact 
that  no  deliberation  takes  place  between  the  lawyer 
and  the  layman,  but  the  judge  acts  alon^  In  Rex  v. 
The  Inhabitants  of  HcmstaU  Ridware,  8  T.  R.  880,  it 
was  held  that  an  indenture  of  a  parish  apprentice  as 
sented  to  by  the  two  justices  separately  is  void,  and 
no  settlement  is  gained  by  serving  under  it.    In 
that  case  Lord  Renyon  said,  "The  rule  has  long 
been  settled  to  be  that  the  concurrence  of  justices 
together  is  not  necessary  where  the  act  to  be  done 
is  merely  ministerial,  but  they  must  confer  together 
and  form  a  joint  opinion  where  the  act  is  of  a 
judicial  nature.     [Cockbubn,  C.  J.— If  that  be  so 
we  should  have  to  confer  with  the  aldermen  as  to 
the  sentence.]    I  really  do  not  like  to  suggest  what 
are  the  powers  of  the  aldermen.    [Hates,  J. — They 
know  their  rights,  for  it  is  often  intimated  that 
they  have  the  right  to  take  part  in  the  proceedings 
though  they  decline  to  do  so.]   They  have  certainly 
under  the  Act  the  same  powers  as  the  other  judges. 
However  inconvenient  it  may  be,  a  judicial  con- 
struction must  be  put  upon  the  Act.   As  regards  the 
second  objection,  whether  there  is  any  authority  for 
the  court  to  sit  in  different  chambers?  it  is  clear 
that  at  quarter  sessions  the  power  to  sit  in  two 
courts  is  conferred  alone  by  Act  of  Parliament. 
This  Court  of  Queen's  Bendi  itself  only  sits  in  a 
second  court,  the  Bail  Ck>urt,  under  Act  of  Parliament, 
the   57    Geo.   8,    c.    11,    and    subsequently    the 
11  Geo.  4,  &  1  Will.  4,  c.  70,  s.  1.    The  second 
court  at  quarter  sessions  is  now  held  pursuant  to 
the  provisions  of  the  21  &  22  Victc.  78,  s.  19,  which 
repealed  a  former  enactment  upon  the  same  subject. 
It  is  only  by  the  Common  Law  Procedure  Act  1854 
that   the   courts   in  Westminster  Hall  can  each 
sit   simultaneously  in  two  courts  at  Nisi    Prius. 
Upon  general  principles  the  court  is  a  single  court, 
and  it  cannot  divide  itself.  [Cockbubit,  C.J.— At  the 
assizes,  when  there  is  a  pressure  of  business,  several 
criminal  courts  are  constantly  held  at  the  same 
time.]    At  the  assizes  the  judges  sit  under  a  com- 
mission to  deliver  the  gaol,  and  the  word  **  court " 
is  not  mentioned.    Here  the  word  '*  court "  is  men- 
tioned.    [CocKBUBM,   C.J.— llie  Master   informs 
■le  that  he  has  communicated  with  Bir.  Montague 
Chambers,  who  recollects  that  in  the  time  of  the  old 
court  in  the  Old  Bailey,  the  judges,  the  Recorder, 
and  the  Common  Serjeant  used  to  sit  in  separate 
courts  until  dinner,  and  that  in  the  evening  the 
Becorder  alone  sat.^    The  third  objection,  that  Mr. 
Kerr  had  no  jurisdiction  to  try  the  case,  arises  out 
of  the  position  that  as  he  is  no  longer  a  judge  of  the 
8herifiFs'  Court ;  that  court  beioff  abolished,  he  has 
no  functions  to  sit  at  the  Central  Crminal  Court  as 
a  judge.    The  Sheriffs'  Court  no  longer  exists.    It 
is  now  the  London  Small  Debts  Court.   He  referred 
to  the  various  local  and  public  statutes  upon  the 
subject. 

7 he  Solicitor'  General  (The  Attorn^'  General,  Archi- 
hold,  and  Poland  with  him)  :  As  regards  the  1st 
dbjectioo.  This  depends  to  a  great  extent  upon  the 
language  ^  which  the  Central  Criminal  Court  was 
created.  The  first  section  creates  the  court,  and 
JUUDDM  a  number  of  f  onctioQanes  wlio  ix«  \o  \)i^ 


judges  of  the  court,  and  amongst  them  we  find  ths 
judges  of  the  Sheriffs'  Court  of  the  city  of  Loodoo. 
The  judges  of  the  Central  Criminal  Court  do  not 
exercise  their  functions  as  individuals,  but  as  a 
court,  and  where  that  is  the  case,  the  powers  of  the 
full  court  are  vested  in  each  individnaL    The  Sod 
section  directs  that  a  conmiission  is  to  issne.    TUs 
places  the  court  in  the  same  position  as  though  th^ 
were  persons  named  in  the  old  common  law  com- 
mission of  oyer  and  terminer,  and  whidi  is  to  be 
executed  as  under  that  commission.    The  comaoMr 
sion  of  oyer  and  terminer,  under  which  the  judges 
act  at  the  assizes,  is  always  directed  to  certain  per- 
sons, and  yet,  although  the  same  judge  presides, 
the    second    person   necessary   to   constitute  the 
court  is  not  usually  the  same  person  throngfaoaL 
[Cockburn,  C.  J. — ^Although  the  oflioer  ought  to 
remain,  he  may  temporarily  abseat  himself,  and 
yet  be  constructively  present]      It  is  the  judge 
who  is  clothed  with  the  authority  of  the  court 
The   legal    i^esumption   is    certainly    that  both 
judges  try,  though  in  fact  only  one  does.    Upon 
an    indictment   for  perjury  at    the   assizes,   the 
indictment  would  set  forth  that  the  perjuiy  wu 
committed  before  both  the  judges.    [Ife/Ks*.— The 
record  of  the  first  trial  would  be  put  in,  and  it  could 
not  be  contradicted  however  untrue.]     This  i»  i 
highly  technical  objection.    But  supposing  a  seoood 
judge  ought  to  be  present  all  the  time,  his  absenee 
woi^d  only  amount  to  misconduct  on  his  part,  sod 
would  be  immaterial  as  regards  the  valid  constita- 
tion  of  the  court  unless  there  were  words  in  the  Act 
showing  that  the  same  two  judges  mast  be  pteient 
[CocKBURK,  C.  J.— The  difficulty  has  arisen  from 
this:  that  as  it  was  necessary  that  an  aldermia 
should  be  present,  yet  as  he  was  not  aocustomed  to 
exercise  any  judicial  functions,  it  was  thought  tfait 
it  mattered  not  whether  Mr.  A.  or  Mr.  B.  was  pre- 
sent   When,  however,  you  look  at  the  terms  of  the 
Act  of  Parliament,  it  becomes  a  grave  qnestioa 
whether   or    not  a  judge   can   absent  himseH] 
It    is    in    reality    only   one    judge    who    tziet. 
Suppose  at  the  assizes  a  Queen's    Counsd  who 
is  in  the  commission  should  interfere.     [Cock- 
burn, C.  J. — He  would  have  no  rig^t  to  do  so  anta 
he  sat  judicially.]    The  Act  does  not  mean  thst  the 
same  two  judges  are  to  be  present  throughoot^  for 
the  real  judicial  power  is  exercised  by  one  only.  A 
great  deal  depends  upon  the  word  ^  court ;"  ckariv, 
except  for  the  second  section,  which  has  the  words 
**  or  any  two  or  more  of  them,"  one  would  be  dolfacd 
with  the  full  power  of  the  court    [BixLLoa,  J.— 
We  <rften  sit  as  two  only  in  this  court    Cock- 
burn, C.  J.— We  are  govoned  by  long  eetahHshri 
practice.    The  full  number  sit  when  we  can,  asdai 
many  as  convenient  at  other  timea.    Hers,  how- 
ever, th^e  is  an  Act  of  Pariiament}    The  anakgf 
of  justices  and  arbitrators  is  not  in  point    [Cock- 
burn, C.  J. — ^If  you  concede  that,  an  aJdeman  wtj 
interfere  in  the  trial ;  each  one  may  do  so^  ahhoagh 
he  may  only  have  heud  a  part  of  the  tiiaL]    Tte 
real  answer  is,  that  such  a  state  of  things  would  not 
arise,  and  would  indeed  amoont  to  misooodKt 
[Cockburn,  C.  J. — Suppose  one  judge  sat  and  tried 
on  one  day,  and  then  became  ill,  and  than  aaoiher 
judge  came  the  next  day  and  oonttnned  tiie  tiisl: 
could  that  be  done?    Wonid  not  that  be  mstler  of 
error?]    Tbat  would  no  doaht  be  so.    As  regnds 
the  second  pcunt*— The  practioe  is  now  inyeterste  of 
sitting  in  two   or  more   courts    aimnltausua^y» 
although  only  one   court  is  named  in  tts  Act 
It  is  the    duty   of    the   jndges    to    desr  tfes 
gaoL    The  Act  enabling  the  qnartar  aesrions  to  rit 
m  two  courts  arose  horn  the  nffcsMsily  of  baHsg 
some  Legislative  authority  for  fmcriynnig  a  ssoosd 
officer  to  record  the  proceedings  «  'Ab  ■eeoBd  esvw 
and  so  we  find  >  clanse  conatitating  mtA  dHoBu 
\ Ka  Tttfjoda  the  third  point,  tiiat  Mx;  Keirkidi* 
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longer  any  authority  to  8it  as  a  judge  at  the 
Central  Criminal  Court,  the  various  Acts  of  Parlia- 
ment clearly  show  that  his  office  of  judge  of  the 
Sheriffs'  Court  is  still  retained,  though  under  a 
another  name.  [Cogkburn,  C.J.— The  question 
vaaj  be  just  this.  Bir.  Kerr  was  a  judge  of  the 
Sheriffs'  Court.  That  court  has,  in  fact,  nerer  been 
abolished,  though  its  name  and  functions  have  been 
altered,  and  one  of  the  incidents  of  being  such 
judge  is,  that  he  is  a  judge  of  the  Central  Criminal 
Court.  I  doubt  if  Mr.  Mellish  will  insist  upon  that 
point] 

Mellishy  Q.  C.  in  reply.— I  have  said  all  that  I 
think  necessary  upon  the  third  point.  The  question 
is,  is  there  error  upon  the  record  ?  I  cannot  see 
how  the  provisions  of  the  2nd  section  can  be  com- 
plied with  unless  the  same  two  judges  sit  through- 
out the  trial.  [Cogkburn,  C.  J.— Do  you  think 
that  the  Legislature  intended  that  the  ordinary 
course  of  proceedings  as  observed  in  other  courts 
upon  criminal  trials  of  one  judge  alone  sitting 
should  be  departed  from  in  the  case  of  the  Central 
Criminal  Court  ?]  I  cannot  say  what  was  intended. 
The  intention  of  the  Legislature  must  be  gathered 
from  the  words  used. 

CocKBURN,  C.  J. — As  it  is  of  immediate  impor- 
tance that  we  should  give  at  once  an  opinion  upon 
the  second  and  third  objections,  I  think  we  may  say 
that  we  are  of  opinion  that  they  f  aiL  As  regards  the 
iSrat  point  we  will  take  further  time  to  consider. 

Cur»  adu,  vuU. 

Hay  llfA.— CocKBURy,  C.  J.—This  was  a  writ  of 
error  upon  a  conviction  at  the  Central  Criminal  Court, 
and  the  first  of  the  three  grounds  of  error  is  the  only 
one  which  presented  any  difficulty,  and  upon  which  we 
took  time  to  consider ;  and  upon  consideration,  we 
are  of  opinion  that  this  one  also  is  untenable.  It  is 
true  that  in  the  Act  establishing  the  Central  Crimi- 
nal Court  it  is  enacted  that,  "It  shall  be  lawful 
for  the  justices  and  judges  of  the  Central  Criminal 
Court  sioresaid,  or  any  two  or  more  of  tiiem,  to 
inquire  of,  hear,  determine  and  adjudge  all  such 
treasons,  murders,  felonies,  and  misdemeanors," 
and  that  such  court  shall  use  and  exercise  all  ttie 
powers  and  authorities  belonging  to  justices  of 
courts  of  oyer  and  terminer.  Now  if  this  is  to 
be  construed  to  mean  that  two  judges  are  bound 
to^  sit  upon  a  trial,  a  very  serious  question  will 
arise  whether  the  provisions  of  the  Act  have 
been  complied  with?  But  we  are  all  of  opinion 
that  such  is  not  the  effect  of  the  Act.  The 
commissions  to  be  issued  are  the  ordinary  com- 
niisions  of  oyer  and  terminer  under  which 
criminal  justice  has  been  administ^ed  for  oen- 
taiiea,  ana  the  conunissions  are  to  be  read  by 
the  light  of  the  procedure  of  the  other  Superior 
Courts  of  criminiU  judicature.  We  are  warranted 
in  assuming  that  tiie  Legislature  in  authorising 
mich  a  jurisdiction  to  be  exercised  intended  that  the 
administration  of  justice  should  be  conducted  in 
the  Central  Criminal  Court  according  to  the  uni* 
Tenal  practice  of  similar  courts.  This  view  appears 
to  us  to  be  as  consistent  with  the  language  of  the 
Act  as  with  reason.  From  the  earliest  times  com- 
xnlasions  have  been  issued  in  the  same  terms  as  iliose 
employed  in  this  Act.  In  these  conunissions  a 
apecifled  number  of  the  persons  named  as  com* 
poiing  the  court  are  alwavs  constituted  a  quorum; 
jet  for  centuries  the  trials  under  such  oommis- 
•iona  have  been  held  before  a  single  jndge^  and 
the  proceedings  have  nererthless  always  been 
npresented  as  being  held,  not  before  one  jndgcv 
Imt  before  the  other  judges  sitting  undor  the 
commission.  Kow  this  must  have  proceeded  upon 
ihe  ground  that  while  the  whde  body  of  jnatiOH 


named  constituted  ^the  court,*'  yet  that  each 
judge  sitting  under  it  represented  the  court, 
so  that  whatever  occurred  before  a  single  judge 
must  be  considered  as  having  taken  place  con- 
structively before  the  whole  court.  Hence,  at 
the  assizes,  each  trial,  even  when  before  a  Queen's 
Counsel,  is  represent^  in  the  record  as  being  held 
before  both  the  superior  judge  '*  and  others  their 
fellows."  It  is  true  that  a  belief  has  prevailed  that 
in  the  trial  of  indictments  before  a  single  judge,  the 
presence  of  one  of  the  officers  of  assize  (who  are 
always  included  in  tiie  commissions  on  the  cir- 
cuit} was  necessary  to  constitute  the  court ;  but  we 
think  that  this  was  the  case  only  where  no  other 
member  of  the  commission  is  sitting  under  it,  so  as 
to  be  constructively  present.  This  is  borne  out  by 
the  fact  that  by  the  caption  of  indictments  the  pro* 
ceedings  are  stated  to  have  been  held  before  both 
the  judges,  though  only  one  may  have  been  present. 
The  same  thing  occurs  when  the  trial  is  before  a 
Queen's  Counsel ;  while  on  the  Welsh  circuit  or  the 
winter  circuit,  where  there  is  a  single  judge,  the 
practice  is  to  represent  the  proceedings  as  having 
been  hdd  before  the  judge  and  the  officer  who,  being 
included  in  the  commission,  forms  part  of  the  court* 
All  this  shows  that  under  a  commission  of  oyer  and 
terminer,  not  only  may  the  general  court  be  divided 
into  several  courts,  but  that  each  separate  court  is 
considered  as  held  not  only  before  the  judge  actually 
sitting,  but  also  constructively  before  all  the  mem- 
bers of  the  commission  acting  under  it.  The  lan- 
guage of  the  Act  and  the  commissions  under  it 
being  the  same  as  in  the  general  commissions  of 
oyer  and  terminer,  and  the  practice  described  having 
prevailed  for  centuries,  we  cannot  suppose  any  in* 
tention  that  a  different  principle  of  construction 
should  be  introduced.  We  cannot  suppose  that 
while  a  trial  for  a  capital  offence  may  take  place 
before  a  single  judge,  the  presence  of  an  alderman 
is  essential  to  the  vslidit^  of  a  trial  in  the  Central 
Criminal  Court.  Applying  the  ancient  and  in- 
veterate practice  to  the  construction  of  the  statute^ 
it  appears  to  us  that  the  presence  of  a  second 
commissioner  in  the  court  was  unnecessary,  and  it 
would  have  been  sufficient  to  state  on  the  record 
that  the  proceedings  were  held  before  the  commis- 
sioner and  any  other  judge  actually  sitting  under 
the  commission  in  one  of  the  other  courts,  or  indeed 
before  any  two  judges  actually  sitting  in  the  prin- 
cipal court.  And  as  the  presence  of  a  seoond  com- 
missioner was  unnecessary,  we  think  the  record, 
though  it  discloses  that  the  second  commissioner 
was  not  the  same  during  the  trial,  is  sufficient  to 
show  that  the  conviction  was  valid.  It  was  urged 
that  even  if  the  presence  of  a  second  commissioner 
was  necessary,  yet,  as  he  would  take  no  part  in  the 

groceedings,  it  was  not  material  that  he  should 
e  the  same ;  and  my  brethren  are  of  opinion  that 
this  view  is  well  founded,  and  sufficient  to  entitle 
the  Crown  to  judgment.  But  I  am  not  pre- 
pared to  adopt  that  view;  and  I  doubt  wheth^ 
if  a  second  member  of  the  court  is  necessary  to 
constitute  the  court,  as  he  is  appointed  a  judge  and 
attends  in  his  character  as  a  judge,  he  must  not 
be  taken  to  be  an  integral  member  of  the  court,  and 
entitled  to  take  part  in  the  trial ;  and  as  the  com- 
mission makes  no  distinction  between  professional 
and  lay  judges,  might  not,  if  he  thought  proper, 
take  part,  and  even  under  very  special  circum- 
stances might  not  be  bound  as  a  matter  of  du^  to 
take  part  in  the  proceedings,  just  as  when  two 
of  the  superior  judges  sit  on  a  trial  at  the  Central 
Criminal  Courty  the  seoond  judge  frequently  does. 
That  being  so,  I  cannot  but  think  that  if  a  second 
judge  were  necessary^  the  judge  must  be  the  same 
throughout  the  trial,  juitason  a  trial  before  a  shigle 
judge  the  judge  mutt  be  the  same  tllrou^hl(rat^«BL<l 
the  caoM  OKonioWv^  ^BMB^Vn.-^MJwXw&sas^  t»A  \«^^si> 
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and  in  part  before  another,  not  only  because  such  a 
proceeding  would  be  contrary  to  the  established 
course  of  all  judicial  proceedings,  and  an  outrage  on 
all  judicial  ]>ropriety,  but  also  because  in  such  a 
case  the  cause  would  not  have  been  heard  by  the 
judge  or  judges  by  whom  it  is  determined  and 
adjudged.  And  I  prefer  to  rest  my  judgmant  upon 
the  former  ground^that  the  presence  of  a  second 
comnnssioncr  was  not  necessary.  We  are  all 
agreed,  thst  on  the  first  ground  of  error  our 
judgment  must  be  against  the  plaintiff  in  eiror. 
In  disposing  of  the  first  ground  of  error,  wo  have 
incidentally  disi)osed  of  the  second.  When  it  is 
settled  that  the  Act  is  to  be  read  by  the  light  of  the 
established  practice,  the  objection  necessarily  fails. 
According  to  the  practice  of  centuries,  the  judges 
imder  these  commissions  have  been  in  the  habit  of 
dividing  their  courts.  So  at  the  Central  Criminal 
Court,  the  practice  has  been  to  divide  the  court,  and 
we  hold  that  the  trial  was  not  on  that  account 
invalid.  As  to  the  last  ground,  the  Sheriffs'  Court 
has  been  converted  into  a  T/Ounty  Court,  but  has 
not  been  abolished,  and  Mr.  Kerr  oontinueti  to  be 
the  judge  of  it,  and  therefore  a  member  of  the  court 
as  one  of  the  commissioners.  Therefore,  on  all  the 
grounds  of  error  the  judgment  must  be  for  the 
Crown. 

Judgment  for  Oie  Crown, 

Attorney  for  the  plaintiff  in  error,  Lewis  Ileritaye, 

Attorneys  for  the  Crown,  Messrs.  Lewis  and  JSon. 


-COURT     OF   APPEAL    IN    CHANCERY. 

IU'iK)rUMl  by  T.  niio«iKr<BANK  and  E.  Stewabt  Rocue,  Eiuirv., 
Burri«t«n-ut-  Luw. 

Saturday,  Feb,  13,  ISGU. 

(Before  the  Loud  Chancellob  (Ilatherley). 

Mattessox  v.  Kldebfield. 

Mortf^at/e  to  permanent  building  society — Power  of  sale 
'—JJiscount  OH  future  instalments, 

A   jnetnbtr  of  a   benefit   building  society  obtained  an 
advance  on  his  shares  on  executing  a  mortgage  in  the 
form  prescribed  by  the  rules,  by  which  he  covenanted 
to  re/Hty  the  advance,  with  interest^  by  monthly  sub- 
scriptions, calcnUited  to  extend  over  a  certain  number 
of  months.     The  mortgage  contained  a  power  of  sale 
in  tfie  event  of  the  subset  iptions  falling  into  arrear 
for   three   months,   and  the  purchase- money    was   to 
be  applied  in  satisfaction  of  all  moneys  then  due  or 
thereafter  to  become  due  from  the  mortgagor  in  resftect 
of  subscriptions,  jines,  insurance,  or  otherwise  under 
the  mortgage-deed,  and  the  surplns  to  be  paid  to  the 
mortgagor.     The  mortgagor  jmid  a  few  of  the  sub- 
scriptions, and  then  fell  into  arrear,  and  Uie  mortgaged 
premises  were  sold  by  the  directors. 

Held  {leversing  the  decision  of  Gijfard  V.  C),  that 
the  mortgagor  was  not  entitled  to  any  rebate  in  resjtect 
of  the  instalments  which  had  not  accruett  due  at  the 
time  of  the  sale,  although  tint  rules  prescribed  that  such 
an  allowance  sliould  Im  made  in  case  of  a  mortgagor 
redeetning  his  mortgage  before  the  expiration  of  the 
full  period  of  payment. 

In  such  a  case  there  is  no  difference  between  a  permanent 
society  and  one  intended  to  be  wound-vp  after  a 
definite  period. 

This  was  an  appeal  by  the  defendants  from  a 
decree  of  Giffard,  V.C.  It  was  a  special  case  for 
the  opinion  of  the  Court  of  Chancery  in  the  bank- 
ruptcy of  Gcorse  Osborne.  In  Dec.  18(W  Osborne 
became  the  bolder  of  sixty  shares  in  the  Minerva 
^  Permanent  Benefit  Building  SocWty.  T\\c  lvjWoN?Vrk^ 
Tuleaof  the  society  had  a  bearing  on  t\ie  caae. 


2.  The  objects  of  this  society  ore  to  nxiae  a  fnad  bj 
monthly  soMcriptions  to  enaMe  members  thereof  toreedve 
oat  of  the  funds  of  the  eoeietT  the  amount  or  raloe  U 
their  shares  therein,  wherewith  to  erect  or  purohase  one 
or  more  dwelling-house  or  dwelling-houries,  or  other  real  or 
leasehold  estate,  to  be  tecured  bx  way  of  mortirA<e  to  the 
society  until  the  amount  or  value  of  their  ahAre*.  and  aII 
Anas  and  other  expenses  incurred  in  respect  thefeoC,  sbaH 
have  been  fully  puid  aud  satisded. 

101.  The  shares  in  this  society  shall  be  divided  into  two 
classes,  namely,  deposit  or  imadvanoed  shsres  alUxted  to 
depositinir  membora,  and  anticipated  or  advanoed  thins 
aUottei  to  borrowing  members,  and  shall  be  of  the  TshK 
of  2r4.  each,  to  be  realised  by  the  subscriptions  hereinafter 
specifted,  and  to  be  unlimite<1  in  number. 

104.  The  monthly  subscription  for  advanced  shares  As3 
oommenee  and  be  payable  at  tlie  monthly  sobecriptioB 
meeting  next  followii^  that  at  which  mien  shares  skJl 
have  been  awarded  to  be  advanced,  and  shall  be  acconlia^ 
to  the  fbllowiog  scale,  or  such  other  increased  scale  of  nb> 
seriptioiis  as  the  directors  may  from  time  to  time  deter* 
mine,  and  such  rates  of  subscription  ahall  be  inelnai  ve  ot  pxio* 
cipol  money  and  iuterwt  to  be  paid  for  each  share  advsaced. 

110.  Members  iMiyinir  hix  months*  subscriptions  or  mocey 

in  advance  uinm  antidiiated  or  advanced  shares  shsQ  be 

'  allowed,  at  the  diserctiun  of  the  dinsctors,  a  disooont  ob 

such  (layments  at  the  ruto  of  bl.  per  cent.  ]ier  annum,  or  at 

such  uther  rate  as  the  ilirectora  may  dcienuiDe. 

The  13Cth  rule  prescribed  the  form  of  the  mort- 
gage security  which  was  to  be  f^^en  for  all  moneys 
advanced  by  the  fux:iety.  Every  mortgaj^e  was  to 
contain  a  power  of  sale  in  case  of  dt^fault  in  pay- 
ment of  the  subscriptions  for  tliree  soocewire 
monthly  meetings,  and  the  triLsts  of  the  porchis- 
money  were  as  follows : — 

And  the  moneys  to  arise  from  anch  sales  ss  ofccenid 
shall,  in  the  first  place,  be  ax»plied  to  Tpaj  and  satisfyall 
costs  and  expenses  attending  such  collection  of  rents  ud 
profits,  or  such  sole  or  sales,  and  the  making  of  a  title  to 
the  «iid  premises,  or  on  account  of  any  insurance  of  tb» 
said  messuares  or  bidldings  from  loss  by  tire,  or  of  the 
finishing  and  completion  or  the  repairs  thereof,  or  the 
ground  rents  or  taxes  chanred  thereon,  or  the  obtsiajfif 
possession  or  enforcing  the  performance  of  any  oontnec  or 
contracts  for  the  ode  of  the  same,  or  of  any  part  thereof  or 
otherwise  incidental  to  the  execution  of  the  powers  iu  nek 
mortgage  or  in  such  rules  contained ;  and,  in  the  oext 
place,  iu  or  towards  eatisfoction  of  all  moneys  then  doe  or 
thereafter  to  become  due  and  ^yable  by  the  mortfcapra 
respect  of  subscriptions,  tines,  mtereet,  insurance,  oir  o:bc^ 
wise  howsoever,  under  or  by  virtue  of  any  rules  or  regulsdoof 
of  the  society,  or  of  the  said  security,  and  the  residue,  or 
sundus  moneys,  if  uny,  which  may  bo  received  as  ofocvsiid, 
shall  be  paid  to  the  mortgagor,  his  heirs,  executors,  sdni- 
nistrators  or  assipms. 

142.  If  any  member  of  this  society  shall  at  any  time  le 
desirous  of  reducing  the  mortKSge  security  given  by  Ita 
for  the  shares  advanced  thereon  before  the  extnntioact 
tlie  time  s(>ecified  in  the  mortgiu^e-deeil.  he  shall  t-e  sDovel 
to  do  so  uiK>n  giving  two  mouths'  notice  thereof  in  viiti&$ 
to  the  directors,  and  paying;  all  the  instalments  for  sA- 
scriptions  and  interest  then  due,  or  which  would  thersiftcr 
becf'niepavableif  snohmortKQge  were  not  re>leemed, together 
with  all  flues  and  other  cliorges  whatdocvor  due  on  occ^juxt 
of  such  sluires  and  security,  tlie  fees  payable  on  the  releut 
of  a  security  as  hereinbefore  provided,  ami  a  fee  of  sixpenec 
per  shore  to  the  secretary,  and  mich  member  shall  ke 
allowed  a  discount  at  the  rate  of  51.  per  cent .,  or  such  othv 
rebate  as  the  directors  may  determine,  u|x>n  all  the  instil* 
meuts  and  iuterest  as  they  would  have  reside  Jtively  lieccss 
duo,  which  he  may  then  jMy  in  advance  on  account  of  the 
shares  and  security  so  withdrawn  and  redeemed,  sfiJ  ^ 
member  shall  be  entitled  to  redeem  his  securities  apoL  alj 
other  terms  than  the  above,  any  rulo  of  law  or  eiimty  not* 
withstanding. 

An  advance  of  1200/.  was  obtained  by  the  bank- 
rupt in  respect  of  his  shares,  and  on  the  'J^ 
Dec.  li>G3  he  executed  a  mortgage-deed  of  co- 
tain  freehold  houses  in  the  form  prescribed  bj 
the  rules.  By  such  deed,  in  consideration  of  12(^^ 
advanced  to  him,  he  corenant«i  to  repay,  first,  the 
sum  of  4s.  Sd.  per  share  per  month  for  each  of 
his  shares  during  the  period  of  120  calendar  mootb 
from  the  25th  Nov.  1863 ;  secondly,  all  fines,  fe«. 
and  other  moneys  accruing  due  to  the  society  in 
respect  of  the  shares,  according;  to  the  rules  of  tke 
society  ;  and  thirdly,  all  insurance  and  other  moocjt 
authorised  by  the  rules  to  be  paid  by  the  sodeTft 
and  also  to  keep  all  the  rules  of  the  sociely.  Tbe 
indenture  then  contained  a  coQTeyance  of  the 
YcvoTt^agied  premises  to  the  triuteea  of  the  tocie^ 
«jcv^\>ckea\£\T^vQ^\«:X\^  ^ftdfim^on  by  the  man- 
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gaii^r  on  his  observance  of  all  his  covenants  therein- 
before contained,  and  a  power  of  sale  in  the  form 
set  out  in  the  13Cth  rule,  except  that  in  the  clause 
directing  the  application  of  the  purchase-money  ; 
the  words  were  as  follows :  "  In  the  next  place,  in 
or  towards  satisfaction  of  all  moneys  then  due,  or 
thereafter  to  become  due  and  payable  by  the  mort* 
gagor,  his  executors,  administrators,  and  assigns,  in 
respect  of  subscriptions,  fines,  insurance,  or  other- 
wise howsoever,  under  or  by  virtue  of  any  rules  or 
regulations  of  the  society,  or  of  the  said  security 
and  the  residue,**  &c.,  no  mention  being  made  of  the 
payment  of  interest.  The  bankrupt  was  furnished 
with  a  pass-book,  in  which  there  was  entered  to  his 
debit  the  sum  of  I'JOOiL  as  cash  advanced,  and  480/. 
as  interest  thereon;  the  two  sums  making  up  the 
sum  of  1680/.,  which  was  the  full  amount  of  the 
monthly  subscriptions  payable  under  the  deed. 
On  the' same  side  were  entered  the  fines,  expenses, 
and  other  charges,  which  were  also  payable  by  the 
bankrupt,  and  on  the  credit  side  were  entered  his 
monthly  subscriptions  and  other  payments  on 
account  of  the  mortgajre-debt.  Osborne  became 
bankrupt  on  the  7th  May  1867,  and  the  plaintiffs 
were  appointed  his  creditors'  assignees.  On  the 
20th  Aug.  1807,  the  subscriptions  being  more  than 
three  months  in  arrear,  the  premises  were  sold  by 
the  directors  of  the  society,  under  the  power  of  sale 
for  1610iL,  and  the  purchase-money  was  paid  to  the 
trustees  of  the  society  on  the  80th  Sept.  1867.  The 
tmstees  retained  out  of  the  purchase-money  the 
•abscriptions  then  duo  and  the  expenses  of  the  sale, 
and  also  the  sum  of  1255/L  18«.  4^.  in  respect  of  the 
•abscriptions  subsequent  to  the  80th  Sept.  1867 
under  the  covenant  in  the  mortgage-deed,  and  paid 
the  balance,  amounting  to  1(S/.  18<.  Ic/.,  to  the 
assignees  of  the  bankrupt. 

The  assignees  submitted,  that  the  trustees  were 
not  entitled  to  retain  the  whole  amount  of  the 
future  subscriptions,  but  were  bound  to  allow  a 
discount  or  rebate  in  respect  of  their  prepayment. 

In  the  court  below  Giffard,  V.C.  held  that  the 
plaintiffs  were  entitled  to  a  rebate  at  the  rate  of  5/. 
per  cent,  in  respect  of  the  monthly  subscriptions 
subsequent  to  the  20th  Sept.  1867.  The  defendants 
appealed. 

Druce^  Q.  C.  and  EJdU,  for  the  appellants,  con- 
tended that  the  directrs  had  no  power  to  call  in  the 
principal  money  advanced.  It  was  not  an  ordinary 
mortgage,  but  a  special  contract  which  must  be 
construed  according  to  the  rules  of  the  society. 
The  contract  was  to  par  he  subscriptions  as  they 
became  due.  If  the  mortgagor  failed  to  do  this,  he 
put  the  society  to  risk  and  inconvenience,  and  could 
not  complain  of  their  enforcing  their  contract. 
There  was  nothing  unreasonable  in  the  rules  which 
were  similar  to  those  of  other  building  societies. 
They  cited 

Smith  V.  Pilkington,  IDe  G.  F.  &  J.  120  : 
Mosley  v.  Baker,  6  Haro,  87 ;  10  L.  T.  Bop.  N.  S. 

461; 
Parker  v.  Butcher,  L  Rop.  3  Eq.  762. 

Kat/,  Q.  C.  and  Chitty  for  the  plaintiffs,  submitted 
that  the  society  was  a  permanent  one,  and  therefore 
differed  from  the  societies  whose  rules  had  been  in 
question  in  other  cases ;  for  in  them  the  scheme  of 
payments  was  so  framed  as  to  form  a  fund  to  be 
divided  after  a  limited  period ;  in  which  case  a  pre- 
payment would  interfere  with  the  general  scheme. 
The  instalments  which  the  defendants  claimed 
were  composed  partly  of  interest,  and  the 
sole  question  was,  whether  they  were  entitled 
to  retain  interest  whiti  had  never  accrued. 
The  calculation  of  the  instalments  was  made  on 
the  supposition  that  the  payments  would  be  post- 
poned; it  was  unreasonable  that  the  same  sum 


should  be  paid  when  the  money  was  paid  at'once. 
The  110th  and  U2nd  rules,  which  related  to  volun- 
tary pre-payments,  referred  in  terms  to  the  interest 
which  was  payable,  and  the  directors  had.  therefore 
power  to  allow  a  rebate  or  discount  in  respect  of  it. 
But  the  trusts  of  the  purchase-money  under  this 
power  of  sale  made  no  mention  of  interest;  it 
would  therefore  appear  that  it  was  not  intended 
that  any  interest  should  be  retained  in  this  case. 
It  was  further  to  be  observed  that  the  word  used 
was  <^  satisfaction,**  which  was  rightly  applied  to  a 
transaction  wherein  a  reduced  payment  was  made 
in  place  of  a  debt  due  in  fttturo.  If  the  mortgagor 
had  offered  to  redeem  he  would  have  been  entitled 
to  a  discount ;  but  the  directors  contende<l  that,  as 
he  had  been  in  default,  he  was  to  forfeit  the  dis- 
count. Their  claim,  therefore,  was  in  the  nature 
of  a  penalty,  a^^inst  which  the  court  would  always 
grant  relief.    Tliey  referred  to 

Fleming  v.  Self,  24  L.  T.  Bep.  101 ;  3  De  G. 
M.  &  G.  997  ; 

Thompton  v.  Hudson,  L.  Bap.  2  Ch.  255 ; 

Dmce,  Q.  C.  in  reply. 

The  Lord  Oiianckllor  (Ilatherley). — The  ques- 
tion in  this  case  turns  upon  the  construction  of  three 
rules  of  the  society.  First,  we  have  the  11 0th, 
which  refers  to  the  case  of  a  member  being  disposed 
to  pay  six  months*  subscription  in  advance,  and  it 
provides  that  **  he  shall  be  allowed,  at  the  discretion 
of  the  directors,  a  discount  on  such  payments  at  the 
rate  of  5/.  per  cent  per  annum,  or  at  such  other  rate 
as  the  directors  may  determine."  It  seems  to  me 
plain,  that  if  this  rule  stood  alone,  it  would  be  a 
matter  simply  of  bargain ;  no  doubt  the  directors 
would  not  be  allowed  to  act  vexatiously,  and  any 
member  would  have  reason  to  complain  if  he  were 
refuse<l  a  discount  unreasonably;  but  still  the 
directors  have  an  independent  discretion,  and  it  is 
no  objection  to  that  view  that  they  are  obliged  to 
exercise  that  discretion  in  a  reasonable  manner. 
The  language  of  the  142nd  rule  is  rather  different. 
It  provides  that  if  any  member  shall  be  desirous  to 
redeem  his  mortgage,  <*  he  shall  be  allowe<l  a  dis- 
count at  the  rate  of  5L  per  cent.,  or  such  other 
rebate  as  the  directors  may  determine,  upon  all  in- 
stalments for  subscriptions  and  interest  as  they  would 
have  respectively  become  due.*'  Here  there  is  no 
mention  of  a  discretion  in  the  directors ;  they  must 
allow  him  some  rebate,  although  they  have  power 
to  determine  the  amount,  and  there  can  be  no  doubt 
this  court  would  restrain  them  from  exercising  that 
power  vexatiously.  But  when  we  come  to  the 
1 36th  rule,  relating  to  a  compulsory  sale  of  mort- 
gaged property,  the  wording  is  entirely  different. 
[His  Lordship  then  read  the  provision.]  Therefore, 
where  there  is  a  compulsory  sale  in  default  of 
payment  of  the  instalments,  the  money  is  all  to  be 
paid  at  once,  as  in  the  case  of  redemption,  under 
the  142nd  rule ;  but  there  is  this  difference,  that  in 
the  case  of  redemption  the  mortgagor  has  a  rebate 
allowed,  but  in  the  other  case  he  is  to  pay  in  the 
same  way,  but  there  is  nothing  about  an  allowance 
of  a  rebate  or  discount,  and  the  directors  would  not 
be  at  liberty  to  make  any.  There  is  no  power 
given  them  to  do  so.  It  is  said  that  the  word 
*' interest'*  does  not  occur  in  the  power  of  sale  in 
the  mortgage  in  question.  I  do  not  think  that 
is  material.  I  think  the  true  explanation  of 
the  transaction  is,  that  the  l>orrower  has  the 
advantage  of  making  the  repayment  by  fixed  instal- 
ments instead  of  at  one  time.  In  calculating 
what  is  due  they  charge  him  in  his  passbook,  with 
principal  and  interest,  and  split  tlie  whole  sum  so 
charged  into  monthly  instalments.  Tiio  mortgagor 
liorro ws  on  those  terms.  The  directors  could  not 
call  iu  the  V2Q0L\  iVwi^  \ax»X>«^\.Vajt  S>Qfc*>s«!«^- 
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ments  becoming  due.  I  think  there  is  no  substantial 
difference  in  a  question  of  this  kind  between  a 
society  like  this,  which  is  permanent,  and  one  which 
is  intended  to  last  a  limited  period.  There  is  a 
class  of  members  who  do  not  desire  adrances,  and 
they  make  a  compact  that  the  adyanoed  members 
are  to  hare  certain  benefits,  and  the  non-adranced 
members  certain  benefits,  and  we  must  look  at  the 
whole  instrument  as  fixing  the  contract  between  the 
parties.  The  non-advan^  members  say,  '*  We  do 
not  stipuUte  to  have  the  principal  back  as  principal, 
but  we  will  pay  ourselves  in  this  way.  If  you  hare 
a  mortgage  you  must  cither  pay  the  adrances  ofif  by 
instalments,  or,  secondly,  if  you  redeem,  you  must 
pay  all  future  instalments  down,  and  we  will  allow 
a  rebate ;  or,  thirdly,  if  you  put  upon  the  society 
the  risk  of  selling  the  property,  which  may  be 
difiicult  from  the  nature  of  the  security,  then  we 
will  pay  ourselves  the  future  instalments  at  once, 
as  we  do  in  case  of  redemption ;  but  we  will  only 
pay  you  the  surplus  and  will  allow  you  no  rebate.*' 
It  is  not  then  a  penalty,  it  is  a  contract.  It  is  true 
that  the  right  to  sell  prevents  the  right  of  redemption. 
So  far,  it  is  a  forfeiture,  but  not  otherwise.  If  the 
mortgagor  had  redeemed,  he  would  have  had  an 
abatement,  as  he  has  not  done  so,  he  can  have  no  such 
benefit.  It  is  clear,  from  the  authorities  cited,  that 
the  rules  of  this  society  are  not  unusuid,  and  we 
must  be  bound  by  their  literal  meaning.  Not  find- 
ing anything  in  them  to  show  that  Uie  directors 
are  authorised  to  make  any  rebate,  I  must  reverse 
the  decision  of  the  Vice-chancellor,  and  answer  the 
question  in  this  case  in  the  negative. 

Linkhtersj  Hackwood,  and  Addison^  solicitors  for 
the  plaintiffs. 

T,  Boyle,  solicitor  for  the  defendant. 


V.  C.  STUART'S  COTJBT. 

Bcported  by  Edward  Wixslow,  Eaq.,  Barrister-at-Law. 


April  30,  31,  and  May  1,  18G9. 

Harrington  r.  Harrington. 

Laniard   and   tenant — Tenants*    cropt    damaged  by 
rabbits — Claim  for  damage  disallowed. 

An  infant  tenant  in  tail,  /or  purposes  of  shooting, 
turned  loose  a  large  number  of  rabbits  upon  the  farms 
of  his  tenants,  who  held  their  lands  from  year  to  year 
under  a  verbal  agreement  that  the  shooting  should  be 
preserved.  The  rabbits  occasioned  considerable  damage 
to  the  crops,  and  the  tenants  claimed  to  have  the 
amount  of  the  damage  deducted  from  their  rent ;  but 
pending  the  consideration  as  to  how  much  should  be 
deducted,  the  tenant  in  tail  died.  After  his  death  his 
personal  representative  refused  to  allow  the  tenants* 
claim. 

Held,  that  the  claim  could  not  be  sustained. 

This  was  an  application  to  vary  the  Chief  Clerk's 
certificate  by  allowing  a  claim  for  1305/.  9^.  made 
in  the  above  suit  on  behalf  of  certain  tenants  for 
damage  done  to  their  lands  by  rabbits.  The  facts 
were  as  follows : 

The  suit  was  instituted  for  the  administration  of 
the  estates  of  the  fifth  Earl  of  Harrington,  who  died 
on  the  7th  Sept.  18G2.  He  was  succeeded  by  his 
son,  the  late  earl,  the  tenant  in  tail  of  the  estates, 
who  died  an  infant  in  Feb.  18G6.  It  appeared  that 
in  1862  there  were  several  tenants  on  the  estates  in 
Derbyshire  who  held  their  farms  as  tenants  from  year 
to  year,  with  a  verbal  imderstanding  that  they  were 
to  preserve  the  game  upon  their  farms.  In  1863  the 
iafant  earl  put  twelve  hampers  of  live  rabbits  upon 
the  property  on  which  the  teujuiW  i«tm%  w«^ 


creased,  doing  great  injury  to  the  crops  on  te 
farms.    The  (£idf  damage  was  done  to  the  crops  o( 

1864,  after  which  the  tenants  comjrfaiiied  to  ikt 
earl  and  to  his  guardian,  LadyBEaningtoii,  and  to 
the  receiver  in  tite  cause. 

The  result  was  that  the  earl  and  the  leodfir 
agreed  that  valuers  should  be  appointed  on  behalf 
both  of  the  earl  and  of  his  tenanta  to  sssrss  the 
amount  due  to  them  for  the  damage  done  by  the 
rabbits.  It  was  also  arranged  that  if  the  dums 
should  be  assessed  at  a  sum  less  than  the  amount  of 
the  rent  due  from  the  tenants,  the  damage  shook! 
be  deducted  from  the  rent  payable  next  after  the 
assessment. 

Before  the  arrangement  was  finally  carried  out 
the  matter  came  on  to  be  heard  in  chambers,  whsa 
the  Vice-chancellor  thought  that  as  the  earl  wu 
then  within  a  few  months  of  attaining  his  majoritj 
the  questions  at  issue  might  stand  orer  till  that 
time,  and  probably  a  satisfactory  termination  would 
be  put  to  them.  In  the  meanwhile,  however,  tbe 
infant  earl  died ;  and  his  legal  personal  representa- 
tive. Lady  Harrington,  called  upon  the  tenants  to 
pay — and  compelkd  them  to  pay — her  the  rents 
due,  without  aUowiug  the  sums  which  they  insisted 
that  her  son  had  promised  them  for  the  damige 
done. 

The  number  of  tenants  who  claimed  compeoss- 
tion  was  eight,  and  the  aggregate  amount  of  thdr 
claims  was  a  sum  of  I305iL  Os.  for  the  ravages  oo 
the  farms  during  the  years  1862, 1863,  ISsI,  sad 

1865.  It  further  appeared  that  in  the  latter  Tesi; 
namely,  1865,  no  less  a  number  than  13,000  rabbits 
had  been  killed  by  the  tenants.  Of  these  rabbits 
several  had  been  sold,  and  a  sum  of  about  60021  psid 
to  the  earl,  or  to  his  guardian,  for  hia  benefit  or  for 
that  of  his  estate. 

In  the  course  of  the  administration  of  the  inteit 
earl's  estate,  the  Chief  Clerk  had  disallowed  the  cliim 
for  the  rabbits.    Hence  this  application. 

Dickinson,  Q.C.  and  Cracknalij  for  the  claimint^ 
contended  that  as  the  mischief  arose  out  of  wrongful 
acts  on  the  part  of  the  late  earl,  his  estate,  notwitlH 
standing  his  infancy,  if  not  liable  for  the  whole 
damage  claimed  (which  they  submitted  it  was),  wai^ 
at  all  events,  to  the  extent  of  the  6001,  the  price 
received  for  the  rabbits  which  had  been  IdBbL 
They  cited  Powell  y.  Rees,  7  A.  &  £.  426. 

E.  K,  Karslake,  Q.C.  and  Charles  Hall,  iarUi^ 
Harrington,  were  not  called  upon. 

The  Vice-Chancbllor. — ^The  difficulty  whidi  ti» 
applicants  have  in  supporting  their  motion  arisesfran 
the  very  unfortunate  circumstance  of  the  dndi  of 
the  infant  earL  This  application  is  a  renewal  of  one 
made  at  chambers  during  the  earl's  lifetime.  When 
the  application  was  originally  made,  it  appeared  to 
me  that  the  amount  claimed  by  the  tenants  for  die 
injury  infiicted  by  the  rabbits  was  preposterovis.  In 
some  cases  it  exceeded  half  a  year's  rent.  I  ood- 
sidercd,  however,  that  when  the  earl  came  of  age  be 
might  be  inclined  to  deal  liberally  with  the  tenants 
in  the  matter,  and  I,  therefore  (the  earl  being  then 
nearly  twenty-one),  left  the  claim  for  his  kiod^ 
consideration  when  he  should  come  of  age.  Ua*- 
fortunately  his  death  has  defeated  the  intentioB 
with  which  the  claim  was  suspended.  The  questipa 
now  is,  not  what  a  sensible  or  generous  landlord  woold 
have  done  or oughtnow to  do,but  what thraeisto  Acm 
that  these  tenants  are  creditors  of  the  eari's  eststo^ 
The  claimants  seek  unliquidated  damages  for  t 
wrong,  but  there  is  no  contract  to  sustain  tM 
claim.  It  has  been  argued  tliat  aa  the  late  eiri^ 
estate  has  been  increased  by  a  aum  of  600{«  thi 


•»«»  ^Mu^fwyj  uu   wiucn  \ua  lenaAXA   i«im%  w^T«  \N«i\L«  <\1  the  rabbits  sold,  the  clumantaaie 
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howerer,  of  no  principle,  either  at  law  or  in  equity, 
on  which  sach  an  argument  can  be  supported. 
There  is,  moreoTer,  anoUier  difficulty  in  the  way  of 
the  cUixnants.  The  Countess  of  Harrington,  the 
legal  representatiye  of  her  son,  the  earl,  and  who 
was  his  guardian  during  his  minority,  says  that  the 
tenants  had  leave  to  kill  the  rabbits.  This  circum- 
atuioe  ajipears  to  me  reiy  unfavourable  to  the 
claimants'  case.  Upon  the  whole,  I  am  of  opinion 
that  whatever  I  might  have  originally  been  disposed 
to  have  done,  if  the  claims  had  in  the  first  instance 
been  reasonable,  I  cannot  now  do,  and  the  appli- 
cation must  therefore  be  refused,  but  without  costs. 

Solicitors,  Gregory,  Rowcliffe,  and  Rawk, 


BAIL   C0T7BT.    ' 

Reported  bFsAB.  Turkkr,  Esq.,  Barrister-ftt-Law. 

Satwrdcttf,  May  8,  18G9. 

(Before  Meixor  and  Hates,  JJ.) 

Rbo.  v.  The  Commissioners  for  Improving  thb 
Town  and  Harbour  op  Southampton. 

Security  for  costs — Power  of  Queen's  coroner^^Lcytse  oj 
time — Right  to  security  lost  by  delay, 

A.  corporation  or  other  similar  body,  nominally  prose- 
cutors, may  compel  the  virtual  prosecutors  to  give 
security  for  costs.  And  the  amount  of  such  security 
is  not  Hmited  to  2001.  But  if  the  security  originally 
ordered  he  insufficient,  the  corporation  must  apply  to 
the  court  promptly,  in  order  to  have  the  amount  in- 
creased. They  must  not  wait  until  the  parties  hare 
§fone  on,  and  Ae  case  is  ripe  for  hearing. 

Sir  John  Koarshke,  Q.  C.  showed  cause  against  a 
rule  obtained  by  Montague  Bere  calling  on  certain 
ratepayers  to  show  cause  why  an  indemnity  for 
costs  given  by  them  to  the  Corporation  of  South- 
ampton (who  were  the  nominal  prosecutors),  should 
not  be  increased,  and  why  the  whole  matter  should 
not  be  referred  back  to  the  Queen's  coroner.  Under 
certain  local  Acts,  the  corporation  were  entitled  to 
rec^ve  one-fifth  of  dues  payable  by  Uie  defendants 
aa  commissioners  of  the  Town  and  Harbour.  The 
defendants  owed  these  dues  to  the  corporation,  and, 
having  failed  to  pay  them,  the  corporation  moved 
for  a  rule  for  a  mandamus  to  compel  them  to 
pay,  which  role  was,  after  argument,  made  abso- 
late  by  the  Court  of  Queen's  Bench,  and  the 
defendants  were  ordered  to  obtain  and  pay  over 
the  dues  in  question.  The  corporation,  though 
nominal  prosecutors,  had  not  been  anxious  to  pro- 
ceed, but  were  compelled  to  do  so  by  three  rate- 
payers, who  had  an  interest  in  having  the  ques- 
tion settled,  and  who,  therefore,  entered  into 
aecnrity  for  costs  to  the  amount  of  200^  On  the 
return  to  the  mandamus,  the  issues  in  fact  were 
tried,  and  most  of  them  were  found  for  the  prosecu- 
tion.  The  defendants,  however,  had  demurred ;  the 
demurrer  was  argued  in  the  Queen's  Bench,  and  the 
prosecutors  were  held  entitled  to  judgment.  Tha 
defendants  then  appealed  to  the  Exchequer  Chamber, 
which  reversed  the  decision  on  a  point  which  had 
not  been  mentioned  in  the  Queen's  Bench.  The 
prosecutors  appealed  to  the  House  of  Lords,  and 
thereupon,  in  April  18G5,  the  Corporation  passed  a 
resolution  to  have  further  security  for  costs.  They 
made  an  application  to  the  Queen's  coroner  to  in- 
crease the  security ;  a  summons  was  taken  out,  and 
heard  before  Crompton,  J.,  who  refused  to  make 
any  order.  The  Corporation  then  appealed  to  the 
Queen's  Bench,  where  the  security  was  ordered  to 
be  increased  b^  200(  for  which  the  three  ratepayers 
were  to  enter  into  a  second  bond,  for  tiie  costs  in 
the  House  of  Lords.  The  parties  went  on  till  the 
prMentyear.  The  case  was  actually  in  the  paper,  the 


briefs  delivered,  and  it  would  have  been  heard 
before  now  but  for  the  delay  caused  by  the  Shedden 
case.  Matters  having  arrived  at  this  stage,  the 
Corporation  hold  a  meeting  and  pass  a  resolution  to 
the  effect  that  they  find  the  proceedings  in  the 
House  of  Lords  will  be  lengthy  and  costly,  and  that 
they  will  therefore  apply  for  an  increase  of  the 
security.  Here  then  we  have  a  litigation  com* 
menced  in  1859,  when  security  was  given  which 
must  be  taken  to  be  sufficient.  In  1865,  there  is  the 
app^  to  the  House  of  Lords,  and  a  further  security 
for  the  costs  of  such  appeal,  which  again  must  be 
taken  to  be  sufficient.  The  Corporation  then  allow 
the  action  to  go  on,  and  only  at  the  last  moment  do 
they  come  to  this  court,  because,  as  they  say, 
they  find  the  proceedings  will  be  lengthy  and 
costly,  and  that  they  believe  the  entire  costs, 
for  which  the  Corporation  will  or  may  be  liable 
is  not  less  than  2000^  The  application  is  altogether 
out  of  time.  The  House  of  Lords  is  actually  seised 
of  the  appeal,  and  nothing  this  court  can  do  can 
prevent  its  being  heard.  [Mellor,  J. — Supposing 
we  made  the  order  in  the  terms  prayed,  would  it 
not  be  mere  brutum  ftdmen  f  How  could  we  stay 
proceedings  in  the  House  of  Lords  ?]  Undoubtedly* 
Besides,  the  ratepayers  are  doing  something  which 
the  corporation  ought  to  do,  and  what  is  being  done 
is  really  for  the  corporation's  benefit.  On  the 
former  occasion  we  offered  to  have  our  costs  taxed, 
and  it  was  refused.  We  ought  not  Uierefore  to 
be  compelled  to  give  more  security  at  this  stage, 
because,  as  the  affidavits  say,  the  corporation  "  has 
lately  taken  into  consideration,"  matters  which  they 
knew  or  might  have  known  four  years  ago.  That 
was  the  time  at  which  they  ought  to  have 
applied,  instead  of  waiting  until  now,  and  then 
attempting  in  familiar  phrase,  *'  to  put  a  spoke  in 
our  wheel,"  just  as  the  case  is  ripe  for  hearing,  on 
the  ground  that  they  choose  to  estimate  the  costs 
at  a  fancy  figure,  which  is  never  likely  to  be  reached, 
seeing  that  the  prosecution  has  succeeded  on  the  facts, 
and  there  can  be  no  costs  to  pay  to  the  defendants  in  the 
Exchequer  Chamber.  Had  the  application  been  made 
in  1865,  the  ratepayers  might  have  said,  **  Though 
we  believe  we  have  a  good  case,  we  prefer  not  to  go 
on  under  liabilities  for  costs  too  heavy  for  us  to 
bear."  But  if  the  order  be  now  made,  we  must 
either  comply  with  it  or  go  on  in  contempt  of  it,  or 
else  abandon  our  contention,  and  allow  ourselves  to 
be  pronounced  wrong  without  hearing  in  a  matter 
which  we  most  thoroughly  believe  that  we  are 
right. 

Bere  in  support  of  the  rule. — The  proceedings 
could  not  have  been  stayed  in  1865,  and  the  corpo- 
ration did  not  then  know  whether  the  parties  were 
going  on  or  not,  and  could  not  have  assumed  that 
these  ratepayers  would  insist  on  appealing  to  the 
House  of  Lords,  against  an  adverse  decision  of  the 
Court  of  Exchequer  Chamber.  The  security  already 
given  is  only  400^,  and  the  affidavits  show  that  the 
costs  will  probably  be  2000/.  The  corporation 
ought  not  to  be  drugged  into  a  litigation  which 
they  have  never  approved,  at  the  instance  of  liti- 
gants who  are  unwilling  to  enter  into  a  sufficient 
indemnity.  True  the  amount  was  fixed  at  400/.,  in 
two  sums  of  200^  each ;  but  that  was  only  because 
the  two  masters  b^ore  whom  the  matter  went  were 
under  the  erroneous  impression  that  200/.  was  the 
largest  sum  for  which,  according  to  the  practice 
of  the  court,  parties  could  be  required  to  give 
security.  But  this  is  a  misapprehension.  In 
an  ordinary  action  the  amount  of  security  is  pro- 
portioned to  the  probable  costs  of  the  action,  and 
the  same  rule  should  have  an  a  fortiori  application 
here,  where  the  corporation  are  only  nominal  i^toi- 
secutors,  who  9SA  ^wl^  Vcl  ^OmsX.  v^«5«as35«^>s^  ^??5^ 


608 


MAOISTBATES'   CASES. 


Ex.]         Merrall  (app.)  r.  The  Ecclesiastical  Commissioners  for  Ekolakd  (mpt.)         [Ex. 


or  the  application,  it  was  impossible  to  tell  what 
the  costs  would  be,  until  the  case  was  sufficiently 
adranced  for  the  corporation  to  know  what  counsel 
would  hare  to  be  retained,  what  their  fees  would 
be,  and  what  other  expenses  they  would  be  com- 
pelled to  incur. 

Mbllor,  J.— The  application  is  altogether  out 
of  time.  If  the  corporation  were  dissatisfied  with 
the  security  given,  they  should  hare  applied  to  the 
court  earlier,  and  not  have  allowed  the  ratepayers 
to  go  on  until  the  case  was  actually  ripe  forbearing. 
Had  they  so  applied,  and  the  court  had  then  deem^ 
it  right  to  require  additional  security,  the  rate- 
payers would  hare  been  at  liberty  to  consider 
whether  they  would  or  would  not  go  on.  They 
might  have  felt  quite  willing  to  go  on  at  an  expense 
of  400/1  if  they  failed,  but  very  unwilling  to  do  so 
at  a  risk  of  four  or  five  times  as  much.  It  is  like 
allowing  an  ordinary  action  to  go  on  to  commission 
day  at  the  assizes,  and  then,  when  counsel  are 
instructed  and  all  expenses  incurred,  coming  to  the 
court  to  stay  proceedings. 

Hates,  J. — ^The  corporation  are  really  applying 
to  review  an  order  made  four  years  ago.  The  court 
will  not  interfere  under  such  circumstances  unless 
there  has  been  gross  and  manifest  error.  Had  such 
error  been  shown  we  might  have  interfered,  but  then 
we  ought  to  have  had  affidavits  from  persons  skilled 
in  the  practice  and  probable  costs  of  proceedings  in 
tke  House  of  Lords.  The  rule  must  be  discharged, 
but,  under  the  circumstances,  without  costs. 

Rule  dUchargedf  but  without  costs. 


C0T7BT  OF   EXCHEUXTEB. 

Beported  bj  H.  Lkioh  and  B.  Lumuct,  Eaqra.,  Barristen- 

at>Law. 

April  20  and  2S,  1869. 

Mebrall  (app.)   V.  The   Ecclesiastical    Com- 
missioners FOR  England  (resps.) 

Landlord  and  tenant — Lease  by  a  corporation — Absence 
of  corporate  seal — Holding  over — Implied  yearly 
tenancy —  Use  and  occupation — Power  of  a  corporation 
to  sue  on  a  demise  void  for  want  of  seal — Mutuality — 
Equitable  (^ligation  to  perform  contract — Considera' 
tion. 

The  respondents,  who  are  a  corporation,  by  a  lease  not 
under  their  corporate  seal,  let  the  appellant  into  pos- 
session of  premises,  who  orcvpied  and  paid  the  reserved 
rent  during  the  term^  and  held  over  ajter  its  expiration 
for  two  years  at  the  same  rent,  when  the  tenancy  was 
determined  by  notice  to  auit  given  by  the  respondents. 
By  one  of  the  terms  of  the  lease  the  tenant  was  to  put, 
and  keep,  and  deliver  up  the  premises  in  tenantable 
repair,  and  in  an  action  by  the  respondents  for  dilapida- 
tions in  breach  of  the  appellants  covenant  to  repair,  it 
was 

Held  by  the  Exchequer  (Kelly,  C.  B.,  and  Bramwell, 
Pigott,  and  Cleasby,  Bo.),  on  the  authority  of  Wood 
V.  Tate,  2  Bos.  S,-  Pul.  iV.  /?.  247,  that  although  the 
lease  was  void  ab  origine  for  want  of  the  corporate 
seal,  yet  the  appellant  having  occupied  and  paid  rent 
under  it,  and  having  held  over  at  the  same  rent,  an 
implied  tenancy  Jrom  year  to  year  was  created,  to  which 
the  covenant  to  repair  was  a  teim  in  the  agreement 
that  was  applicable,  and  that  ilie  respondents  were 
entitled  to  maintain  the  action. 

Per  Kelly,  C.  B. —  The  contract  was  an  executed  one, 

and  there  was  no  want  of  mutuality  between  the 

parties.     On  the  one  hand  the  appellant  might  be  sued 

on  the  covenant^  and  on  the  other  there  loas  an  eq»ii- 

ta6felobiigation  on  the  respondents  ^to  fulfil  their  port 


of  the  contract  into  which  the  oppeUmU  had  entered, 
confiding  in  their  good  faith ;  aatd  that  eqmtabk 
obligation  formed  a  good  legal  comsideratiomfor  wmn- 
taining  an  action  for  the  breach  of  amf  terms  of  the 
contract,  of  whi<i  specific  performamoe  womd  be 
decreed  in  equity. 
Per  Bramwellj  B. —  Where  a  tenant  has  occupied  and 
paid  rent  for  premises  under  a  eorporatiom^  there  saay 
be  a  good  common  law  tenancy  between  hum  and  Aem, 
although  the  lease  under  whiA  he  entered  into  poems- 
sion  may  be  void  for  want  of  the  corporate  neat^  andas 
there  may  be  in  fact  no  lease  ai  ail. 

Special  Casb. 

This  was  an  action  tried  bj  a  jury  on  the  3id 
Dec.  1868,  before  the  judge  of  the  Westminster 
County  Court  of  Middlesex,  in  which  the  plaintifft 
(the  respondents)  claimed  25/.  for  dilapidatioiis  in 
respect  of  certain  premises  held  bj  the  defendant 
(the  appellant)  of  them,  and  a  verdict  was  found 
for  the  plaintiffs  for  \bl  The  defendant  on  the 
10th  Dec.  1868  gave  notice  of  appeal  against  the 
decision  of  the  learned  judge,  and  the  following  are 
the  material  facts  of  the  case  :— 

The  plaintiffs  are  a  corporation,  and  wife 
incorporated  bjr  the  6  &  7  WilL  4,  c  77,  t.  1,  withs 
common  seal  and  perpetual  snocession. 

The  defendant  took  the  said  premises  throng 
the  plaintiffs'  surveyors,  Messrs.  Clatton,  sod 
became  tenant  to  the  plaintiffs,  under  certain 
articles  of  agreement  dated  the  26th  Jnne  1803, 
executed  in  duplicate,  and  the  following  is  a  oof^ 
of  that  signed  by  the  defendant,  and  pat  in  efi- 
dence  by  the  plaintiffs : 

ArticlM  of  agreement  made  th«  90th  June  1863,  betwees 
the  Ecclasiastwal  Commiaaioiiera  for  "Knrtand  (liereiiialter 
colled  the  said  landlord8)by  Robert  John  Hesizy  and  Botart 
George  Clatton,  of  9,  Wbitehall-plaoe,  in  the  coantr  of 
Middlesex,  for  and  on  their  bdialf.  hut  snlitlMt  to  tMr 
approral.  of  the  one  part  and  Georfpe  MerxmU  of  45,  WeOt- 
street,  Oxford-street,  in  the  ooonty  of  Middlesex  (boiin- 
after  called  the  aaid  tenant)  of  the  other  part. 

The  said  landlords  agree  to  let  to  the  aaid  tenant,  «ko 
^^^TOOB  to  take  for  the  term  of  three  yeaxB  from  the  2Stk 
March  1863,  at  the  yearly  rent  of  531.,  all  that  hooM, 
premises,  and  garden,  &c.  (the  premiaes  in  qoestioBl, 
situate  at  Willeaden-Kreen,  in  the  pariah  of  WiDes* 
den,  in  the  ooontr  of  luddleeex.  The  aaad  tenant  pirnmiiM 
and  agrees  as  follows,  namely,  to  hold  the  aaid  ptemiwi 
as  aforesaid,  yielding  and  paying  unto  the  aaid  landlords 
their  oflrente,  successors,  or  assigns,  the  said  yearly  rant 
of  53?..  by  four  equal  quarterly  payments,  on  the  24th  Jvaa^ 
the  29th  Sept..  the  25th  Dec.,  and  the  2Sth  Xarch  ii 
every  year  during  the  said  term,  free  from  aU  dednrtioei 
whatever  (except  land  tax  and  landlord's  pivperlj  tax), 
the  first  quarterly  payment  of  the  said  yearly  rent  to  bt 
made  on  the  29th  Sei)t.  now  next  ensnin^.  'Hm  said  i«bI 
to  be  recoverable  by  distraint,  or  otherwise,  and  to  be  paii 
at  such  place  as  the  said  commiasionera  or  thor  agcati 
shall  from  time  to  time  in  writing  appoint ;  to  pay  aewsT 
rates  and  all  other  rates,  taxes,  charges,  and  Bwifmniti 
whatever,  whether  narhamentary,  paro^ual,  or  otherwiie 
(except  OS  aforesaid)  which  shall  become  due  or  clniiei 
in  respect  of  the  said  house,  cottage,  and  premises  dnnaf 
the  continuance  of  the  said  term. 

To  ]>ut  and  vnaiw^ain  th«  «aid  firemisn  in  t«aa«taU#  teptar, 
holh  (M-fcmaUy  and  inf«maUy,  ai^  so  Co  dAit^r  iJkKm  q> 
at  ih«  end  of  the  »aid  tenn,  tenant's  fixtures  ukd  fittings 
excepteil.  To pamf  brict over  with  good  oil  colon r^MUt at  Utk 
durimj  the  mid  ttrm,  the  icorib  b^orc  meaHoaed.  (Then  foQow 
other  clauses  and  provisions  not  material  to  the  |atsif 
qii*ation.] 

(Signed)  Q.  IftKEiil. 

Witness.  Isaac  Frewen,  9,  Whitehall-place. 

The  defendant  put  in  evidence  the  duplicate  of 
the  said  agreement,  signed  *<  Gluttons,**  and  attested 
in  the  same  manner  as  the  one  signcsd  by  the  defen* 
dant. 

The  said  Messrs.  Glutton  had  for  many  yttn 
been  the  surveyors  and  agents  of  the  plaintiffs,  sad 
had  always  made  contracts  to  let,  and  hid  1^  the 
houses  of  the  plaintiffs  in  and  about  London,  sad 
did  let  the  premises  in  question  upon  the  tenns  eoa- 
tained  in  the  said  articles  of  agreement. 

The  defendant  held  the  said  premises  under  tiv 
.  said  agreement  for  the  term  thmin  •pociiled,  sad 
\Ke  Xe,ld  Q^cr  fw    lu?o  |f ears    afterwarif  JMgrn^  ^ 
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reserved  rent  up  to  the  2oth  March  1868,  when  his 
tenancy  ended  and  was  determined  in  pursuance  of 
a  notice  to  quit,  given  six  months  previously. 

It  was  contended,  on  behalf  of  the  defendant,  that 
the  plaintiffs  had  no  power  to  let  except  by  deed  under 
their  common  seal^  and  that  the  above  agreement  was 
void,  or,  Ht  all  events,  constituted  nothing  more  th.iu 
evidence  of  a  yearly  letting,  on  such  of  the  terms 
of  the  agreement  as  are  applicable  to  a  yearly  letting, 
and  that  the  stipulations  contained  in  the  >aid  agree- 
ment were  such  as  could  not  be  imported  into  a 
yearly  letting,  and  that  the  plaintiffs  must  be  non- 
suited. 

It  was  also  objected  that  the  agreement  was  at 
an  end ;  and  the  defendant  proposed  to  prove  a 
negotiation  with  one  Garrod,  a  clerk  of  Messrs. 
Glutton,  by  which  the  terms  of  his  tenancy,  after 
the  expiration  of  the  term,  were  varied ;  but  there 
was  no  evidence  that  Garrod  had  authority  to  bind 
the  plaintiffs,  and  the  judge  rejected  this  evidence. 

Tt)e  judge  also  ruled  that  the  defendant,  during 
the  last  two  years  of  his  tenancy,  was  tenant  from 
year  to  year  of  the  said  premises,  upon  such  of  the 
terms  of  the  old  agreement  as  were  applicable  to  a 
yearly  tenancy,  and  he  left  it  to  the  jury  to  say 
whether  or  not,  upon  the  evidence  before  them, 
the  defendant  had  subsequently  complied  with  the 
stipulations  in  the  said  agreement  as  to  the  repairs 
of  the  premises. 

If  the  court  should  be  of  opinion  that  the  judge 
ought  to  have  nonsuited  the  plaintiffs,  then  a  non- 
suit is  to  be  entered  with  costs. 

If  the  court  should  be  of  opinion  that  the  judge 
misdirected  the  jury^  then  the  verdict  is  to  be  set 
aside  and  a  new  trial  had. 

If  the  court  should  decide  that  the  judge  was 
right,  then  the  appeal  is  to  be  dismissed,  and  judg- 
ment entered  for  the  respondents  with  costs. 

T,  Amtie^  for  the  appellant  (the  defendant  below). 
The  contention  before  the  learned  judge  of  the 
County  Court  below  is  correct  and  the  plaintiffs 
should  have  been  nonsuited.  It  appears  on  the  face 
of  the  case  that  no  tenancy,  or,  ut  the  most,  only  a 
tenancy  at  will,  was  created  by  this  agreement.  In 
the  Dean  and  Chapter  of  Rochester  v.  Pierce^  I  Camp. 
466,  which  was  an  action  by  a  corporation  aggre- 
gate for  use  and  occupation.  Lord  Eilenborough, 
C. J.,  said,  **  a  corporation  cannot  demise  except  by 
deed  ;  but  the  action  for  use  and  occupation  does  not 
necessarily  suppose  any  demise.  It  is  enough  that 
the  defendant  used  and  occupied  the  premises  by 
the  permission  of  the  plaintiffs,  and  a  corporation, 
as  wdl  as  an  individual,  may  without  deed  permit  a 
person  to  use  aud  occupy  premises  of  which  they 
are  seised.  I  am  of  opinion  that  there  is  no  objec- 
tion to  the  action  on  this  ground."  So  in  The 
SouthuHxrk  Bridge  Company  v.  Sills  and  others.  Car.  & 
P.,  Best,  C.  J.,  said,  ^*  If  it  be  necessary  to  proceed 
ufion  a  demise  by  a  corporation  it  must  be  by  deed, 
but  in  this  case  there  has  been  use  and  occupation, 
for  which  I  am  of  opinion  that  the  defendants  are 
bound  to  pay."  So  also  in  The  Mayor  and  Burgesses 
of  Stafford  v.  Till,  4  Bing.  75  ;  5  L.  J.  77,  C.  P.,  and 
12  Moo.  260,  it  was  held  that  a  corporation  aggre- 
gate might  sue  in  assumpsit  for  use  and  occupa- 
tion, where  the  tenant  had  held  premises  under  them 
and  paid  rent.  Those  cases  show  clearly  that 
though  a  corporation  cannot,  where  there  is  no  detnise 
under  seal,  put  in  force  against  the  tenant  an 
agreement  not  under  seal,  yet  if  he  has  occu- 
pied, they  may  bring  assumpsit  for  use  and 
occupation ;  for,  as  Best,  C.  J.  says  in  the  case  in 
4  Bing.  **from  the  fact  of  occupation  a  promise  to 
pay  will  be  implied."  The  defendant  here  may  be 
Uaole  to  pay  a  compensation  for  his  enjoyment  of 
tbe  premises,  but  nothing  more.  Swatman  v. 
Ambler,  8  Exch.  72 ;  22  L.  J.  81,  Ex.  is  on  all  fours 
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with  the  present  case.  That  was  debt  on  an 
indenture  by  commissioners  of  a  navigation  com- 
pany, for  rent  under  a  demise  by  them  to  the  plaintiff 
of  certain  tolls,  under  which  the  plaintiff  had 
entered  and  occupied  and  received  the  tolls  for  a  year, 
but  the  commissioners  never  having  executed  the 
lease,  the  court  held  that  the  plaintiff  had  not 
received  the  stipulated  consideration,  viz.,  a  per- 
manent estate  during  the  demise  and  on  its  terms, 
and  so  was  not  liable  to  be  sued  upon  his  covenant 
therein.  In  the  present  case  the  appellant  has 
received  no  legal  title.  He  entered  and  held  solely 
at  the  will  and  pleasure  of  the  respondents.  At  no 
moment  could  he  have  sued  the  commissioners,  nor 
could  they  have  sued  him,  except  on  an  implied 
covenant,  but  none  such  was  here.  *'  There  was," 
in  the  language  of  Best,  C.  J.,  in  The  Mayor,  ^c,  oj 
Stafford  v.  Till,  4  Bing.  77,  ''  no  mutuality  in  the 
contract."  There  was  no  binding  contract,  and  so 
there  can  be  no  action  for  the  breach  of  any  of  the 
alleged  terms  of  it.  As  evidence  of  what  would  be 
a  proper  sum  to  pay  for  use  and  occupation,  the 
agreement  might  be  put  in,  but  for  no  other  pur- 
pose could  it  be  used. 

Gates,  for  the  respondents  (the  commissioners) 
contra. — The  appellant,  having  entered  and  occupied 
under  the  agreement,  and  then  held  over,  paying 
the  same  amount  of  rent,  there  are  a  string  of  cases  to 
show  that  he  held  over  on  the  terms  of  such  agree- 
ment, although  it  might  have  been  void  ab  origine  for 
want  of  the  corporate  seal,  and  that  he  became 
tenant  from  year  to  year  on  such  terms  of  the  agree- 
ment as  are  applicable  to  such  a  tenancy  ;  and  it  is 
contended  that  the  liability  to  repair  is  a  term  so 
applicable.  [Kelly,  C.  B. — Ton  must  go  farther, 
and  show  that  the  appellant  held  under  such  terms. 
Bramwbll,  B.— Mr.  Anstie  says  that  at  no  period 
of  the  three  years  could  you  have  compelled  him  to 
do  these  repairs.]  After  occupatioo  and  payment 
of  rent  under  the  agreement,  it  would  not  have  been 
competent  to  the  lessors  to  turn  round  and  treat  the 
agreement  as  void  and  turn  him  out  before  the 
three  years  had  expired.  If  this  action  had  been  in 
a  Superior  Court  instead  of  the  County  Court  the 
declaration  would  have  been  that  in  consideration 
of  the  defendant  becoming  tenant  to  the  plaintiffs, 
&c.,  the  defendant  promised  to  repair.  [Kelly, 
C.  B. — That  may  no  doubt  be  so  as  between  indi- 
viduals, but  have  you  any  such  case  where  a 
corporation  are  landlords,  and  would  not  such 
a  declaration  fail  if,  at  any  moment,  the  plaintiffs 
were  at  liberty  to  turn  him  out  ?  Bramwbll,  B. 
Such  a  declaration  assumes  that  he  became  tenant 
on  such  and  such  terms;  but  he  did  not;  it  is 
begging  the  whole  question.]  It  is  clear  from  the 
cases  cited  for  the  appellant  that  a  corporation  may 
be  landlords,  aud  a  person  be  their  te.  ant,  without 
the  terms  of  the  tenancy  being  under  seal ;  and  if 
that  be  so  the  appellant  is  out  of  court.  [Kelly, 
C.B. — Yes,  ke  may  be  a  tenant,  but  on  what  terms  ? 
— a  tenant  at  will.  Have  you  any  case  of  an 
executed  consideration  where  a  corporation  has  been 
allowed  to  sue  on  a  contract  not  under  seal  for 
aught  but  use  and  occupation  ?]  The  present  case  is 
analogous  to  the  ordinary  case  of  a  demise  not 
under  seal  for  a  longer  term  than  three  years,  in 
which,  though  the  demise  be  void  under  the 
Statute  of  Frauds,  yet  the  plaintiff  as  ti'nant  from 
year  to  year  under  its  terms  may  be  liable  to  do 
repairs :  {^Richardson  v.  Giffard,  1  A.  &  E.  52 ;  3  L.  J. 
N.  S.  122,  K.  B. ;  and  the  judgments  of  Littledale 
and  Patteson,  JJ.,  there).  So  here  this  agreement, 
though  void  us  a  demise,  is  g^ood  evidence 
of  the  terms  under  which  the  appellant  held. 
[Kelly,  C.B.  — Until  you  can  show  that  a  corpora' 
tioH  can  make  a  binding  agreeuievvt  msK^  ^osx^^x 
seal  the  caa««  ol  OT^\ti«x^  Vm»«c%  ^Xsm&l  i«^  \«5*^ 
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cited  are  inapplicable.    Take  the  case  of  a  corpora- 1  held  that,  even  under  an  absolatelj  roid  lease,  the 
tioD — not  a  trading  company — letting  by  parol  a 


waggon  and  horses  to  a  man  for  a  month  for  a 
certain  sum,  and  though  the  next  day  they  may  have 
power  to  deprive  him  of  the  use  thereof,  yet  they 
are  used  for  the  month  and  returned — can  the 
corporation  in  an  action  recover  the  agreed  sum  ?] 
That  would  be  a  different  case.  Here  it  may  be 
argued  that  it  is  part  of  the  business  of  the  respon- 
dents to  let  the  properties  forming  the  estates  for 
the  management  of  which  they  were  incorporated. 
Within  the  scope  of  their  powers  railway  companies 
may  sue  and  be  sued  on  contracts  not  under  seal, 
and  so  here,  though  it  might  have  been  better  if 
they  had  affixed  their  seal,  the  respondents  may  well 
adopt  this  mode  of  leasing  their  property ;  and  it 
is  their  usual  mode  of  de^ng  with  premises  which 
are  constantly  let  in  small  parcels,  and  for  short 
terms.  Whether  they  have  or  not  the  power  to 
demise  by  deed,  yet  having  in  writing  expressed  the 
terms  of  the  holding,  it  is  as  if  a  private  individual 
had  endeavoured  to  demise  by  parol  for  more 
than  three  years.  [Ksllt,  C.  B. — ^There  the  law 
says  it  shall  result  in  a  tenancy  from  year 
to  year.  The  question  here  is,  can  a  corporation 
demise  from  year  to  year  without  a  deed  ?  And,  as 
my  brother  Bramwell  suggests,  even  had  this  been  a 
lease  under  seal,  and  the  defendant  had  held  over  after 
the  expiration,  would  there  have  been  an  implied 
contract  on  the  part  of  the  corporation  enabling 
them  to  sue,  such  implied  contract  not  being  under 
seal?]  The  principles  on  which  courts  of  equity 
exercise  their  jurisdiction  in  decreeing  specific  per- 
formance of  parol  agreements  accompanied  by  part 
performance,  extends  not  only  to  contracts  which 
but  for  such  part  performance  would  be  void,  under 
the  Statute  of  Frauds,  but  to  such  as  being  entered 
into  by  corporations  are  invalid  for  want  of  their 
corporate  seal:  (Fry  on  Specific  Performance  of 
Contracts,  s.  388,  pp.  176-7.)  The  tenant  could  in 
equity  have  obtained  an  injunction  restraining  the 
commissioners  from  turning  him  out,  and  a  bill 
for  specific  performance.  Thus,  in  Marshall  v.  The 
Corporation  of  Queenboroughj  I  Sim.  &  Stu.  520,  where 
on  the  faith  of  a  corporate  resolution,  though  not 
under  seal,  for  granting  an  interest  in  corporate  pro- 
perty, an  expenditure  bad  been  incurred,  the  Vice- 
Chancellor  said  he  was  *'  inclined  to  think  that  both 
principle  and  authority  would  be  found  for  com- 
pelling the  corporation  to  make  a  legal  grant  in 
pursuance  of  that  resolution."  And  again,  in  an 
Irish  Chancery  case,  Steevma*  Hospital  v.  Dyas, 
(15  Ir.  Chan.  Rep.  405),  the  Master  of  the  Rolls 
decreed  specific  performance  of  a  parol  contract 
for  a  lease  by  the  corporation,  there  having  been 
part  performance,  by  putting  the  respondent  into 
possession.  [Cleasbt,  B.— The  same  principle  has 
been  acted  upon  on  the  equity  side  of  this  court,  in 
Wibnot  and  others  v.  The  Corporation  of  Coventry, 
1  To.  &  CoU.  Ex.  Rep.  508.]  All  these  cases  show 
that  equity  will  compel  specific  performance  by 
B.,  a  party  to  a  contract,  where  A.,  the  other  party, 
relying  on  the  good  faith  of  B.,  does,  or  omits  to  do, 
something.  But  there  is  a  case  in  replevin  at 
common  law  (  Wood  v.  Tate,  2  Bos.  &  Pul.  N.  R. 
247),  which  is  decisive  in  favour  of  the  respondents. 
The  Court  of  Common  Pleas  there  held  unani- 
mously, that  under  a  demise  for  years  by  the 
bailiffs,  aldermen,  and  burgesses  of  a  borough,  not 
bearing  the  corporate  seal,  under  which  the  tenant 
had  paid  rent  to  the  bailiffs  as  chief  officers  of  the 
borough,  the  defendant,  as  their  servant,  might 
make  cognisance  for  taking  a  distress,  under  a 
demise  by  the  corporation ;  for  the  payment  of  rent 
to  the  bailiff,  admitted  a  tenancy  from  year  to 
jetr,  under  the  corporation.  And  in  6oe  dem. 
I^fmnngUm  and  others  y.   Taniere, 


receipt  of  rent  by  a  dean  and  chapter  was  evidence, 
from  which,  without  proof  of  any  instrument  under 
seal,  a  demise  from  year  to  year  might  be  presumed 
against  them ;  the  presumption  in  such  a  case  being 
the  same  against  a  corporation  aggregate  as  against 
an  ordinary  person ;  and  that,  though  to  enforce  aa 
executory  contract  against  a  corporation,  it  might 
be  necessary  to  show  that  it  was  by  deed,  yet  wlwie 
a  corporation  have  acted  as  upon  an  executed  con- 
tract, it  was  to  be  presumed  against  them  that 
everything  necessary  to  make  it  a  binding  contract 
on  both  parties  had  been  done,  the  corporatioQ 
having  had  all  the  advantage  they  would  have  had 
if  the  contract  had  been  regularlj  made.  He 
referred  also  to  the  Acts  relating  to  the  Ecclesias- 
tical Commissioners  for  England,  6  &  7  WilL  4,  c.  77; 
6  &  7  Vict.  c.  87,  s.  6;  and  13  &  14  Vict,  c  94, 
ss.  7  and  8,  giving  the  commissioners  all  the  powen 
and  rights  (S  absolute  owners. 

Anstie  in  reply.— The  only  statute  bearing  on 
the  case,  of  those  referred  to  contra,  is  that  of 
13  &  14  Vict,  but  it  does  not  applj.  It  gives 
the  commissioners  no  new  powera,  and  there 
being  no  express  power  to  lease  without  deed, 
there  can  be  none  under  the  statute.  In  Dot  d,  Pm- 
nington  v.  Taniere  it  was  merely  presumed  that  all 
necessary  formalities  had  been  g^ne  through,  and 
all  been  rightly  done,  and  that,  too,  after  a  grest 
lapse  of  time.  But  here  it  is  expressly  found  thst 
there  was  no  valid  demise  for  want' of  the  neoesssij 
formality  of  the  corporate  seaL  In  Wood  v.  Tak, 
so  far  as  I  can  see,  the  lease  appears  to  have  beea 
executed  by  the  proper  parties  to  a  corporation  leut, 
though,  through  some  blunder,  other  persons  slso 
were  made  parties,  and  the  prirate  seals  of  the 
parties  were  affixed  instead  of  the  oorponte  sed. 
At  any  rate,  it  is  difficult  to  reconcile  that  case  witk 
the  cases  previously  cited  by  me  for  the  appdlsoL 
Though  it  may  be  the  commissioners,  in  eqiiitf, 
might  have  compelled  a  specific  performance,  tbqr 
have  not  done  so.  The  equity  cases  dted  are  of  do 
avail  at  common  law,  and  that  of  Wood  r.  Tattgatk 
it  is  submitted  too  far ;  for,  if  followed  to  its  kigicil 
conclusion,  it  would  follow  that  a  corporate  lease  for 
ninety-nine  years,  not  under  seal,  might  be  enfoiod 
if  there  had  been  only  six  months'  poasession.  [Biav- 
well,  B.— Suppose  the  commissionera  to  have  tat 
you  into  possession  of  land  to  which  it  turned  ost 
they  had  no  title,  and  trespasa  to  be  brought  agsinit 
you  by  the  rightful  owner,  what,  if  any,  wooki  be 
your  remedy  against  them  ?]  A  bill  in  equitr  to 
enforce  specific  performance  of  that  which  they  ssi 
not  the  power  to  perform,  which  would  be  a  rtdtdk 
ad  ahswrdnan.  The  appellant  here  did  not  get  whil 
he  bargained  for,  viz^  a  three  years*  lease,  bat  dnij 
a  yearly  tenancy,  as  in  Swatman  r.  AmbUr  QJbi  af)t 
and  an  action  for  use  and  occupation  is  the  onlyose 
that  can  be  maintained  against  him.  He  refened 
also  to  a  recent  case,  on  appeal  from  the  idwterof 
the  Rolls  to  Lord  Cranworth,  !«.  C. : 

Nunn  V.  Fabian,  13  L.  T.  Bep.  N.  S.  318;  35LJ. 
140,  Ch. ;  L.  Bep.  1  Ch.  App.  35. 

Kbllt,  C.  B.— I  am  of  opinion  that  the  verdiet 
found  for  the  respondents,  the  plaintiffs  bdov,  Xfj 
the  learned  judge  of  the  County  Court,  mnststsnd, 
and  that  the  respondents  are  entitled  to  recover  is 
this  action.  It  was  an  action  for  diliqpidstiQOi 
brought  in  the  County  Court,  without  any  plead- 
logs,  by  a  corporation,  upon  the  alleged  broach  of  t 
covenant  or  condition  by  the  defendant  cootaiBed 
in  a  lease,  or  agreement  for  a  lease,  for  the  repaiiisi^ 
and  keeping  in  repair,  certain  demised  praadsei^  tf' 
delivering  them  up  at  the  end  n/t  the  teno  in 
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Ex.]  Mbrrall  (app.)  v.  The  Ecclesiastic jll  Commissioners  for  England  (resps.)  [Ex. 


occupied  the  premises  as  tenant,  ^was  entered  into 
by  the  commissioners  throufj^h  their  agent,  by  whom 
it  was  executed  on  their  belialf  on  the  one  part,  and  by 
the  defendant  on  the  other  part,  but  it  was  not  sealed 
with  the  common  or  corporate  seal  of  the  plaintiffs. 
It  was  consequently,  therefore,  objected,  on  behalf  of 
the  defendant,  that  as  a  corporation  was  incompetent 
to  enter  into  a  contract  save  by  deed  under  their 
corporate  seal,  and  as  the  present  agreement  was 
not  so  sealed,  there  was  no  contract  at  all  between 
the  parties,  and  no  consideration  for  any  promise  or 
corenant  on  the  part  of  the  defendant,  and  that  so 
the  action  by  the  commissioners  was  not  maintain- 
able. The  case,  though  affecting  only  a  very  small 
amount  of  property  in  the  present  instance,  is 
nevertheless  one  of  very  great  importance  as 
invoving  matters  of  high  and  grave  interest  affect- 
ing a  very  large  number  of  estates  thoughout 
England,  of  which  the  Ekiclesiastical  Commissioners 
are  the  proprietors.  The  facts  in  the  case,  and  the 
statements  made  at  the  bar,  show  the  manner  in 
which  the  commissioners  have  been  in  the  habit  of 
dealing  with  this  vast  property,  with  respect  to  their 
lettings  to  their  yearly  tenants.  It  is  very  much  to 
be  regretted  that  the  commissioners,  who,  by  their 
Acts  of  Parliament,  have  the  power  to  appoint,  and 
no  doubt  have  appointed,  an  "  estates  committee,** 
with  power  to  make  leases  and  to  affix  thereto  a 
oommon  seal,  should  nevertheless  have  been,  as  it 
appears  from  the  case,  in  the  habit  of  entering  into 
agreements  for  leases  in  the  irregular  manner,  as 
regards  the  absence  of  their  common  seal,  in  which 
the  present  agreement  was  entered  into.  With  that, 
3  however,  we  have  nothing  to  do ;  we  have  only  to 
E  decide  the  present  case  upon  the  principles  of  law 
I  which  are  applicable  to  the  facts  of  it.  Now,  I  am 
of  opinion  that  this  action  can  be  maintained  by  the 
:  plaintiffs  against  the  defendant,  and  that  there  was 
a  good  consideration  for  the  defendant's  promise 
that  consideration  being  the  equitable  obligation 
which,  under  the  circumstances,  was  upon  the 
plaintiffs,  the  commissioners.  Let  us  look  at  the 
facts.  The  lease  or  agreement  in  question  was 
for  a  letting  for  a  term  of  three  years,  under 
which  the  defendant  agreed  to  pay  rent  and  to  put 
and  keep,  and  at  the  end  of  the  term,  redeliver,  the 
premises  in  tenantable  repair.  Now,  this  agreement 
not  being  under  the  common  seal  of  the  commis- 
sioners could  not,  before  entry  and  occupation  under 
it,  have  been  enforced  by  or  against  either  of 
the  parties  to  it.  But  what  happens  here?  It 
appears  that  the  defendant  entered  into  pos- 
•ession  under  the  agreement,  and  occupied  the 
premises  for  the  specified  term  of  three  years, 
pajring  the  reserved  rent,  and  that,  at  the  expiration 
of  the  term,  he  continued  on  in  the  occupation  of 
the  premises  for  a  further  period  of  two  years,  pay- 
ing the  same  amount  of  rent  as  before,  up  to  Lady- 
day  1868,  when  his  tenancy  was  determined  under  a 
notice  to  quit,  given  six  months  previously.  I  am 
of  opinion  that,  upon  his  so  holding  over,  there  arose 
an  implied  tenancy  from  year  to  year,  on  such  of 
the  terms  of  the  agreement  as  are  applicable  to  a 
yearly  tenancy,  and  that  the  covenant  or  promise, 
contsined  in  the  agreement,  to  repair,  and  keep  and 
deliver  up  the  premises  in  tenantable  repair,  was  a 
term  incidental  and  applicable  to  such  yearly 
tenancy ;  and  that  such  a  tenancy  from  year  to  year 
implies  a  contract  binding  on  the  part  of  both  land- 
lord and  tenant,  as  much  after  as  before  the  expira- 
tion of  the  original  term.  In  my  judgment  the  case 
of  IVood  V.  TaU  (ubi.  sup,)  was  well  decided.  The 
tenant  there  had  been  let  into  possession,  and 
bad  paid  rent  nnder  a  lease  which  was  void, 
MB  a  oorporation  lease^  for  want  of  the  corpora- 
tion seal,  and  Sir  J.  Aiansfield,  C.  J.,  in  his 
judgment  in  that  case,  after  recapitulating  the 
netfy  Mji :  ■*Thit  being  so^  I  can  only  consider  this 


to  have  been  intended  to  be  a  corporation  lease  of 
corporation  lands  to  the  plaintiff,  and  to  liave  been 
executed  in  a  blundering  manner.  The  plaintiff 
has  entered  and  paid  his  rent  from  time  to  time  to 
the  bailiffs  of  the  borough,  who  are  the  proper 
persons  to  receive  it.  The  lease  then  being  void,  in 
consequence  of  the  blunder  in  the  mode  of  its 
execution,  is  Jiot  the  plaintiff' tenant /rom  year  to  year? 
and  half  a  year's  rent  being  now  due,  have  not  the 
corporation  a  right  to  distrain  for  that  rent  ?  That 
appears  to  me  to  be  the  plain  result  of  all  the  facts 
stated  in  the  case.  Supposing  the  lease  to  have 
been  properly  executed,  the  only  question  would  be 
whether  the  introduction  of  the  names  of  those 
persons,  who  happened  to  be  aldermen  of  the  borough 
at  the  time  of  the  execution,  would  make  the  lease 
void.  As  at  present  advised,  I  think  that  all  that 
is  introduced  about  the  aldermen  might  be  rejected 
as  surplusage ;  and,  if  so,  the  result  would  be  the 
same  as  it  will  be  from  our  considering  the  lecue  void, 
and  the  tenanttvasa  tenancy  from  year  to  year,  with  half 
a  year' 8  rent  due**  That  case,  I  think,  is  an  autho- 
rity for  holding  that,  although  the  lease  itself  in 
the  present  case  was  void  for  the  reason  before  men- 
tioned, yet  nevertheless  an  implied  tenancy  from 
year  to  year  was,  under  the  circumstances  of  the 
case,  created  between  the  plaintiffs  and  the  defen- 
dant. But  then  comes  the  further  question  whether 
it  was  competent  to  the  plaintiffs,  as  a  corporation, 
to  bring  this  action  for  the  breach  of  the  terms  of  an 
agreement  which  was  void  ab  origine  by  reason  of 
its  not  being  under  the  corporate  seal  ?  In  my 
judgment  it  was  competent  to  them  so  to  do,  the 
present  case  being  one,  not  of  an  executory,  but  of 
an  ezecu^ec/ contract.  There  is  here  no  want  of  the 
**  mutuality  **  alluded  to  by  Best,  C.  J.  in  The  Mayor 
of  Stafford  v.  Till  (jubi.  sup.).  On  the  one  hand,  the 
(defendant  may  be  sued  upon  his  covenant,  and  on 
the  other  there  is  an  equitable  obligation  upon  the 
plaintiffs  to  fulfil,  on  their  part,  the  contract  into 
which  the  defendant  entered,  confiding  in  their 
good  faith.  Now  that  such  an  equitable  obligation 
on  the  part  of  one  party  to  a  contract,  will  form  a 
good  legal  consideration  for  maintaining  an  action 
for  a  breach  of  any  of  the  terms  of  a  contract, 
specific  performance  of  which  would  be  decreed  in 
equity,  even  though  one  of  the  parties  may  be  a 
corporation,  and  the  contract  is  not  under  seaL 
is  clear  from  the  case  of  Steevena*8  Hotpital 
V.  Dyas,  which  has  been  cited  from  the  Irish 
Chancery  Keports.  Both  parties  there  had  acted 
under  the  contract,  and  the  question  was,  whether 
there  was  any  obligation  upon  the  corporation  to  per- 
form their  part  of  the  bargain.  Again,  in  the  case  of 
71l&«  Mayor  and  Corporation  of  Stafford  v.  TV//,  in  4  Bing. 
where  it  was  held  by  the  Court  of  Common 
Pleas  that  a  corporation  aggregate  might  recover 
for  use  and  occupation,  where  the  tenant  had 
held  the  premises  under  them,  and  paid  rent, 
Best,  C.  J.,  in  delivering  the  considered  judg- 
ment of  that  court,  says,  ''Where  a  party  has 
occupied  land,  the  contract  between  him  and  the 
landlord  must  be  considered  as  executed,  so  that 
there  is  no  necessity  for  alleging  in  the  decla- 
ration an  express  promise;  from  the  fact  of 
occupation,  a  promise  to  pay  will  be  implied : 
although  in  an  executory  contract  the  plaintiff 
must  rest  his  case  upon  an  express  promise;  and 
where  that  is  so,  if  one  of  the  parties  is  not  in 
a  condition  to  enter  into  a  promise,  he  cannot 
take  advantage  of  a  promise  by  the  other, 
because  there  would  be  no  mutuahht  in  the  con- 
tract We  do  not  decide,  therefore,  that  a 
corporation  could  sue  in  assumpsit  on  every 
express  promise,  because,  if  the  contract  were 
executory,  there  might  be  no  mutuality  of  beosAi^ 
aud  consequently  no  c»mvu^ftT«)stfscu  "^^oXNa.  "^i^ 
present  case  \\»  \mA  >mA  Xjwidl  «o:>m^^  "^  "** 
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defendant,  the  promise  to  pay  for  it  is 
and  there  is  good  contideration  for  the  premises," 
So,  in  the  present  case,  had  there  been  no 
mutuality  in  this  contsaet^  it  may  be  the  plain- 
tiffs could  not  have  maintained  this  action, 
because  there  would  have  been  no  consideration 
for  the  defendant's  promise,  —  but  there  is  mutu- 
ality here,  because  the  contract  is  executed  and 
the  equitable  obligation  to  which  I  hare  before 
referred,  constitutes  a  good  consideration  on  which 
to  found  the  action.  Under  these  circumstances 
I  am  of  opinion  that  the  contract  and  pro- 
mise may  be  enforced  against  the  defendant,  and 
that  our  judgment  must  be  for  the  respondents. 


Bramwsll,  B. — I  am  of  opinion  that  the  pUuntififs 
are  entitled  to  retain  their  verdict  for  the  reasons 
which  I  am  about  to  give,  and  for  none  other.  The 
first  question,  to  my  mind,  is,  was  the  defendant  as 
a  yearly  tenant  bound  to  repair  these  premises? 
Now  I  am  of  opinion  that,  holding  on  as  an  annual 
tenant  after  the  expiration  of  the  lease,  whether 
it  be  a  void,  voidable,  or  binding  one,  he  was  bound 
to  repair.  The  next  question,  I  think,  is,  could  there 
be  an  annual  tenancy  between  these  parties?  I 
think  there  could  be  on  the  authority  of  the  case 
of  Wood  V.  Tate,  cited  by  Mr.  Gates.  As  I  under- 
stand that  case,  I  take  the  Court  of  Common  Pleas 
to  have  decided  by  it  that,  in  a  case  like  the  present, 
where  the  tenant  has  occupied  and  paid  rent  for 
premises  under  a  corporation,  there  may  be  a  good 
common  law  tenancy  between  him  and  them, 
although  the  lease  under  which  he  entered  into 
possession  may  be  void  for  want  of  the  corporate 
seal,  and  there  may  be  in  fact  no  lease  at  all. 

PiooTT,  B.— I  also  am  of  the  same  opinion,  on  the 
authority  of  Wood  v.  Tate, 

Cleasbt,  B. — I  am  of  the  same  opinion.  The 
question  here  is,  whether  there  was  s  ifficient  consi- 
deration for  the  defendant's  promise?  I  think 
Uiere  was.  I  cannot,  I  think,  do  better  than 
quote,  from  the  considered  judgment  of  the  Court 
of  Common  Pleas  in  the  case  of  Arnold  v.  The 
Mayor,  ^  oj  Poole,  5  Sc.  N.  R.  741 ;  4  M.  &  G. 
896 ;  12  L.  J.  Rep.  N.  S.  97,  C.  P.,  what  was 
said  by  Tindal,  C.J.  in  delivering  it.  At  p.  776 
of  5  Sc.  N.  R.,  that  learned  judge  says :  "  But  ano- 
ther class  of  cases  was  cited  at  the  bar,  in  which 
corporations  aggregate  have  been  allowed  to  main- 
tain actions  on  simple  contracts  not  falling  within 
either  of  the  principles  coi\^idered  in  other  cases 
which  have  been  cited  ;  and  it  was  contended  that 
all  Contracts  to  be  binding  must  be  mutual ;  and 
that  therefore  where  corporations  may  sue  upon 
simple  contracts,  it  follows  as  a  legal  consequence 
that  they  may  also  be  sued.  But  we  think  the  pro- 
hibition as  to  the  necessary  mutuality  was  stated  too 
broadly,  and  that  it  must  be  confined  to  those  cases 
where  the  want  of  mutuality  would  leave  one  party 
without  a  valid  or  available  consideration  for  his  pro- 
mise." Now  if  we  look  to  the  matter  here  it  is  clear 
that  the  present  defendant  was  not  without  remedy. 
The  cases  which  have  been  cited  in  argument  show 
that  there  may  be  a  tenancy  from  year  to  year,  even 
though  there  may  be  no  valid  lease,  and  there  is  a 
case  which  has  not  been  referred  to,  Beverley  v.  The 
Lincoln  Gaslight  Company/  (6  A.  &  G.  828  ;  2  N.  &M. 
288  ;  7  L.  J.  N.  S.  113,  Q.  B.;,  in  which  the  Court  of 
Queen's  Bench,  in  a  long  and  elaborately  considered 
judgment,  delivered  by  Patteson,  J.,  held  that  a 
corporation  aggregate  might  enter  into  a  contract 
not  under  their  common  seal,  and  be  sued  in 
indebitatus  asumpgit  for  goods  sold  and  delivered 


implied,  { assumpsit  against  an  individual,  be  either  implied 
or  express.  In  that  learned  judgment,  many  id  the 
cases  cited  before  us  to-day  were  considered  and 
discussed,  and  the  propositions  contended  for  by  the 
respondents  in  the  present  case  were  shown  to  be 
to  be  well  founded.  It  is,  I  think,  clearly  established 
that  there  was  a  tenancy  from  year  to  year  between 
the  defendant  and  the  commissioners,  upon  the 
terms  of  the  agreement  under  which  the  Utter 
originally  let  him  into  possession  of  the  premises. 

JLppeal  dismissed. 

Attorney  for  the  appellant,  F.  ScartA^  35,  Wel- 
beck-street.  Cavendish-street,  Cavendiah-squaie,  W. 

Attorneys  for  the  respondents,  Jemmmgs,  WMu, 
and  BuckstoH,  8,  WhitehaU-place,  S.W. 


tberennder^  notwithstanding  that  tYi^  con\.T%fi\ 
W^  ^ndfr  teal,  and  that  such  oontract  Txa«»YiV 


COT7BT  OF  QJTEJSirS  BENCH. 

Beported  t^  T.  W^  SAmnnss  and  J. 


Monday,  May  31,   1869. 

Ex  pcarte  Muhstkr. 

Criminal  information — Second  appUcatitm — Pradiit  tj 

the  oowrL 

The  conrt  wiU  not  permit  a  second  appUevtian  (o  k 
made  far  a  rule  for  a  criminal  information  nfai 
leave  was  reserved  for  the  purpose  oit  the  firsi  amt- 
cation  from  very  special  drcumstameeM,  smeh  as  heia§ 
met  by  affidavits  which  afterwards  imrmed  outtsm 
based  on  perjury. 

On  a  former  day,  Denman,  Q.  C.  had  applied  to  the 
court  for  a  rule  for  a  criminal  infonnation  agaiort 
the  publisher  of  the  Sheffield  Independemi  newfps|Kr 
for  a  libel  inserted  in  that  paper  against  Mr. 
Munster,  who  was  a  candidate  at  the  late  ekctioa 
for  Cashel,  when  the  rule  was  refused.  Having  nov 
amended  affidavits,  supplying  certain  facts, 

Denman,  Q.  C.  renewed  his  application.  [Cock- 
BUBN,  C.  J. — This  is  a  second  application  upon  die 
same  subject.  This  court  does  not  permit  such  i& 
application  to  be  renewed.]  There  are  cases  is 
which  it  has  been  done.  In  Rex  v.  WiUiants,  3  B.  i 
Aid.  582,  which  was  an  application  against  the 
Mayor  of  Chester  for  a  rule  for  a  criminal  informs- 
tion  for  misconduct  at  an  election,  the  affidavits  <fid 
not  state  that  the  defendant  had  acted  from  a  eor- 
rupt  motive,  and  the  court  therefore  declined  to 
grant  the  application,  but  upon  the  affidavits  beiof 
amended  the  application  was  renewed,  and  a  nk 
was  granted.  [Cockburm,  C.  J. — There,  leave  to 
renew  the  motion  was  granted,  but  none  such  wti 
granted  in  this  case.]  In  the  case  of  Rex  v.  En 
and  Parlby,  5  A.  &  £.  780,  a  second  application  vsi 
permitted,  no  leave  being  reserved.  [CocxBCtx, 
C.  J. — ^There  the  first  application  was  unsuccetsful 
in  consequence  of  its  being  met  by  certain  aifidsnti 
which  afterwards  turned  out  to  be  perjured.  Black- 
burn, J. — I  remember  a  case — I  tMnk  it  vsi 
against  the  Satirist  newspaper — where  an  appUcstioB 
for  a  criminal  information  was  defeated  by  sfildaTiti 
which  stated  certain  facts,  and  upon  its  being  sffeo^ 
wards  discovered  that  the  mle  was  dischazged  by 
perjury,  a  second  application  waa  permitted.]  h 
the  present  case  additional  important  facts  are  dif- 
closed  highly  important  for  the  juatiflcatloii  of  Mx, 
Munster. 


CoGKBURN,  C.  J. — I  think  that  a  penoa  vhs 
comes  to  ask  for  the  summary  intoferaooe  of  thii 
court  should  take  care  that  he  has  an  afidavit  sd- 
^^vaX  for  the  purpose.  We  nraat  act  la 
^  \naXXfix  ^via^i  ^^fi^  TstessMSA  to  an  IviiflWl 


MA6ISTBATE3'  OASES. 


Q.B.] 


f  London. 


Q.  B. 


bnt  upon  a  tteoernl  rule.  Thia  ii  not  the  case  of  a 
mere  ilip,  id  which  ws  might  well  giye  leaTe  to 
•mend  and  renew  the  appUcatioD.    There  rauit  be 

BiJeTt/iued. 

Tkuntia!/,  ApnlS9,n69. 

Rbo.  v.  Tbb  Hjltor  ot  London. 

fFril  of  mlitalion — Larany — Jariadictios  of  Comt 

qf  QfittK't  Btnck—2i  j-  25  Vict.  c.  96,  i.  100. 
Thtjaritdiclioa  of  lAe  Court  of  Q/uen'd  Beneli  to  ittue 
icrili  of  retlilulioit  in  reelect  of  pTaperiy  ilolta  w/a 
Untiled  to  cant  where  an  appeal  of  robbery  had  been 
maiJe,  and  lince  lAe  abolition  of  appeaU  iff  roi^iery. 


The  effect  of  Oie  enactmeitt  oj  the  21  Ren.  8,  c.  11,  that 

the  Bumer  "  ihali  be  resiartJ  (o  the  property"  Mlolea 

from  him,    and  of  the  simHar  eaaclmtntt  m  7  j"  8 

Geo.  4,  c.  29,  >.  57.  and  2i  ^  25  Vicl.  c  96,  >.  100, 

u  merely  to  veal  in  him  the  right  to  the  itolen  properfif, 

leaving    him    to   bring   hii    action   or   to  purtue  Ae 

retnediet  pointed  oitt  by  liott  enactmeittt. 

In   thia   case  a  rule  had  been  ubtaioed  hy  the 

Sollcitor-Gtneral    (Sir  J.    D.   Coleridge)  Calling  on 

the  mayor.  coramonall7,  and  citizens  of  the  cit/  of 

London  tu  •hov  cause  whj  a  writ  of  reatitution 

•hould  not  isaue  command'ng  them  to  reitoie  to 

John  Walker  the  lum  of  270^,  be<ng  the  proceeds 

of  the  sale  of  ccrtiiin  gocds  stolen  from  him  between 

Saturd.ay  night,  the  4lh  Feb.,  and  Mondaj  morning 

the6ChFeb.  Igga. 

A  Urge  quantity  of  watches  and  other  things  had 
been  alolen,  and  also  seTpnty  aorereigns.  The  bur- 
glars were  arrested,  and  in  a  ctieat  belonging  to  one 
of  them  were  found  flitj  wstchea  and  a  aum  of 
»bout  340i  in  Bank  of  England  notes  and  gold, 
together  with  certain  banking  aecurities,  and 
•mongat  other*  with  the  London  and  Wcstminater 
Bank  for  a  considerable  amount.  The  burglars  were 
tried,  convicted,  and  aentenced,  and  an  application 
wa«  made  to  the  Kecorder  to  order  the  proceeds  to 
be  restored,  and  he  ordered  that  the  watches  and 
the  seventy  sovereigns,  the  amount  of  money  stolen 
from  Mr.  Walker,  should  be  restored  to  him  ;  but 
be  declined  to  make  any  order  as  to  the  reit  of  the 
property,  thinking  there  was  not  aufflcient  evidence 
that  the  whole  of  tlie  property  was  the  proceeds  of 
tbt:  robbery  on  Mr.  Walker's  {^miaes,  and  that  he 
muit  apnlytothe  Crown  or  the  Corporation,  whicb- 
ever  bad  them.  These  burglars  had  been  guilty  of 
four  or  five  prerions  burglarioa,  and  the  wiioie  of 
their  property  was  handed  over  to  the  Corporation 
of  London,  they  being  entitled  by  charter  to  felons' 
goods  within  the  City  of  London.  Mr.  Walker  and 
others  petitioned  for  a  restitution,  but  the  Corpora- 
tion declined  to  comply  with  tlieir  request. 

MeBiMh,  Q-C,  (widi  whom  was  ArchibabTi  now 
■bowed  caose  against  the  rule.  This  court  has  now 
oo  jarisdiction  to  issue  a  writ  of  restitution  in 
respect  of  aco'eo  properly.  At  common  law  a  writ 
of  restitution  was  granted  only  where  an  apjieal  of 
robberj  had  been  made,  and  appeals  of  robbery 
baring  been  abolished,  there  ia  do  longer  power  at 
common  law  [o  isaue  the  writ.  Tbe  powera  subse- 
quently given  by  statute  to  issue  the  writ  will  not 
■Dable  tbe  court  to  do  so  in  the  pre«ent  case.  The 
8t  Hen.  S,  c.  II,  enacts  that  "If  any  felon  or  felons 
bereafter  do  rob,  or  take  away  any  money,  goods,  or 
dwttela  from  any  of  the  king's  subjects,  from  their 
perMii  or  otherwise,  within  tbia  realm,  snd  thereof 
tbe  a^d  felon  or  felons  be  indicted,  and  after 
■tralgned  of  the  same  felony  and  found  guilty 
duaerf,  or  otherwUe  attaiitt«d  by  reaton  of  evidence 
glvMi  by  dia  puty  m  robbed,  or  ownor  gf  tha  Mdd 


inoney,  goods,  or  chatteia,  or  bj  any  other  by  their 
procurement,   that    tiien  the  party   so  robbed  or 

owner,  shall  be  restored  to  his  atUd  money,  goods, 
and  chattels ;  and  that  as  irell  tbe  justices  of  gaol 
delivery,  as  other  juatices,  afore  whom  any  such 
felon  or  felons  ahall  be  found  guilty  or  otherwise 
attainted,  by  reaaon  of  evidence  given  by  the  party 
8o  robbed  or  owner,  or  by  any  other  by  thefr 
procurement,  have  power  by  thia  preaent  Act  to 
award,  from  tima  to  time,  writs  of  restitution 
for  the  said  money,  goods,  and  chatteia,  in 
like  manner  aa  though  any  such  felon  or 
felons  were  attainted  at  the  suit  of  the  party  in 
appeal."  This  enabled  only  the  justices  of  gaol 
deUvery,  or  other  Justices  before  whom  the  felons 
were  convicted,  to  award  writs  of  restitution.  It 
does  not  give  the  power  to  any  other  court.  That 
statute  is  repealed  by  7  &  8  Geo.  4,  c.  29,  the  57th 
section  of  which  is  substantially  the  same  as  sect. 
100  of  24  &  25  Vict.  c.  06,  which  enacts  that,  "  if 
any  person  guilty  of  any  such  felony  or  misdb 
meanor  aa  is  mentioned  in  this  Act,  in  stealing, 
taking,  obtaining,  extorting,  embezzling,  converting 
or  disposing  of,  or  in  the  knowingly  receiving,  any 
chattel,  money,   valuable   security,    or  other  pro- 

Eerty  whatsoever,  ahall  be  indicted  for  such  offence 
y  or  on  the  behalf  of  the  owner  of  the  property  or 
his  executor  or  sdministrator,  snd  convicted  thereof, 
in  such  caae  the  property  ahall  be  restored  to  the 
owner  or  his  representative,  and  in  every  case  in 
thia  section  aforesaid,  the  court  before  whom  any 
person  shall  be  ti'ied  for  auch  felony  or  mitdemeanor 
shall  have  power  to  award,  from  lime  to  time,  writs 
ot  restitntion  tor  the  said  property,  or  to  order 
the  restitution  thereof  in  a  summary  manner,  pro- 
vided that  if  it  shall  appear  before  any  award  or 
order  made  that  any  valuable  security  shall  have 
been  bonajide  paid  or  discharged  by  some  person  or 
body  corporate  liable  to  the  payment  thereof,  or 
being  a  negotiable  inatrument,  ahall  have  been  btmd 
fide  taken  or  rrceived  by  transfer  or  delivery  by 
aome  person  or  body  corporate  for  a  just  and 
valuable  consideration,  witbout  any  notice  or  with- 
out any  reasonable  cause  to  auapect  that  the  same 
had  by  any  felony  or  misdemeanor  been  stolen, 
taken,  obtained,  extorted,  embezzled,  converted,  or 
disposed  of,  in  such  case  the  court  shall  not  award 
or  order  restitution  of  such  security."  This,  too, 
only  empowers  the  court  before  which  the  felon  is 
convicted  toawarda  writ  of  restitution.  Tliis  court, 
consequently,  has  no  jurisdictioD,  and  the  rule  must 
be  discharged. 

The  Solicitor- Generat  (with  him  Crompton  Sutton'} 
in  support  of  the  rule.— At  coiimon  law,  no  doubt, 
a  writ  of  restii-ulion  only  followed  on  a  successful 
appeal  of  robbery;  but  the  object  of  the  statutes 
subsequently  paased  was  to  do  away  with  the 
necesaity  of  a  preliminary  appeal  of  robbery,  and  in 
addition  to  givethecourt  before  which  the  felon  has 
been  convicted,  power  to  order  the  resti.ution  of  the 
stolen  goods  in  a  aumniary  manner.  21  Hen.  S,  c.  1 1, 
enacta  in  abaolute  terms  that  the  owner  "  sliall  be 
restored  to  his  said  money,  goods  and  chattels,"  and 
then  provides  that,  "as  well  the  justices  of  gaol 
delivpry  as  other  justices  afore  whom  any  such 
felon  or  felons  shall  be  found  guilty  .  .  .  have 
power  by  this  present  Act  to  award  from  time 
to  time  writs  of  restitution."  Tbe  statute  was 
paased  in  aid  of  tbe  subject  and  to  entai^  his 
remedy  ;  it  should  therefore  receive  a  liberal  con- 
stniclton.  [Lush,  J. — In  case  of  an  appeal  of 
robbery  tried  here  the  stolen  property  was  iden- 
tified before  a  jury,  as  it  is  also  iD  the  case  of 
an  iDdictment,  whilat  Mr.  Wnlker  comes  here  and 
aaks  ua  to  determine  on  affidavits  that  tlOHK  <«»,Vi 
•re  U«  i«op«nv  .\    Mi  fti»\  "iJwd  ws>xa'»  >3&>*.-«v»^ 
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Q.B.] 


Bxo.  V.  Thb  Hator  of  Lokdok. 


[Q.B. 


Itaving  been  indicted  and  convicted  of  the  felony  ; 
for  that  is  all  that  is  necessary  to  entitle  the  owner 
to  restitution.  The  enactments  of  the  statutes  sub- 
sequent to  21  Hen.  8,  c  11  are  in  this  respect  sub- 
stantially the  same  as  those  contained  in  it.  [Lush, 
J. — Is  not  the  meaning  of  the  subsequent  statutes 
this— that  in  all  cases  now,  whether  the  goods  have 
got  into  the  possession  of  the  Crown  or  not,  the 
owner  shall  be  entitled  to  have  them  restored,  thus 
abolishing  the  conditions  formerly  annexed  to  the 
right,  and  making  it  absolute  ?]  If  the  construc- 
tion contended  for  is  not  correct,  the  words  "  shall 
be  restored'*  might  as  well  have  been  omitted  from 
the  statute  of  Hen.  8.  [^Hannen,  J. — ^Those  words 
would  give  tiie  owner  a  right  to  the  property  in  the 
stolen  goods,  so  that  he  might  maintain  an  action 
for  their  recoTery.  This  interpretation  gives  full 
efifect  to  the  words  "  shall  be  restored."] 

Archibahi^  in  reply.— In  an  appeal  the  right  of  the 

Sirty  to  the  stolen  goods  was  tried,  but  not  on  an 
dictment,  and  this  is  the  reason  why  a  writ  of  re- 
stitution followed  on  the  former  but  not  on  the  latter. 
Coke,  8  Inst.  242,  says,  "  And  by  the  statute  of 
21  Hen.  8,  c.  11,  restitution  is  to  be  granted  upon 
an  indictment,  &c.  For  by  the  common  law 
the  party  should  not  be  restored  to  his  goods  upon 
an  indictment  (because  it  is  the  suit  of  the  king), 
albeit  the  enquest  found  that  the  party  had  made 
^sh  suit  But  restitution  was  to  made  upon  an 
appeal  which  is  the  suit  of  the  party.*'  There  is  no 
pre<^ent  for  granting  a  writ  of  restitution  on  an 
indictment.  In  Reg  v.  MackHn,  5  Cox  C.  C.  218, 
Alderson,  B.,  says,  "  I  have  looked  into  the  law  on 
the  subject  of  the  writ  of  restitution,  of  which  in  my 
experience  I  never  knew  an  instance."  In  GoUuMy 
T.  Beynold8y  Lofift.  90,  Lord  Mansfield  says,  *^  I  don't 
•ee  why  trover  is  not  good.  The  statute  puts  an 
indictment  in  the  same  case  as  a  writ  of  appeal. 
The  statute  says  it  shall  be  restored,  but  leaves 
the  party  to  his  own  way  of  recovery.  Since  this 
statute  it  gives  him  a  particular  remedy,  but  does 
not  take  away  his  other  remedy."  This  shows  that 
the  words  **  shall  be  restored "  have  a  meaning 
and  force  in  the  statute  without  the  inter- 
pretation contended  for  by  the  other  side.  So  Lord 
Campbell,  C.  J.,  in  Scattergood  v.  Sylvester j  15  Q.  B. 
610,  "  On  reference  to  the  statutes  21  Hen.  8,  c.  11, 
and  7  &  8  Greo.  4,  c.  29,  we  are  satisfied  that  the  pro- 
perty is  revested  on  conviction.  By  the  stat. 
21  Hen.  8,  c.  11,  the  owner  was  restored  to  his 
goods.  How  could  that  be,  unless  he  had  a  right  to 
recover  them  ?  By  the  subsequent  statute,  *  the 
property  shall  be  restored.*  How  is  this  provision 
to  be  executed  effectually  unless  the  right  is  re- 
stored ?  It  may  be  matter  of  regret,  certainly,  when 
an  order  of  restitution  is  not  made  so  as  to  obviate 
ti^e  necessity  of  an  action.  But  the  order  is  not  a 
condition  precedent  to  the  revesting  of  the  pro- 
perty.** Hawkins's  Pleas  of  the  Crown,  title 
*'  Appeal,"  was  also  referred  to. 

Mbllor,  J. — We  are  all  of  opinion  that  in  this 
case  the  rule  must  be  discharged,  and  we  have  come 
to  this  conclusion  on  the  following  considerations. 
It  appears  to  us  that  the  stat.  of  21  Hen.  8,  c.  11,  in 
providing  that  the  party  robbed,  or  the  owner, 
**  shall  be  restored  to"  the  money,  goods,  or  chattels 
of  which  he  has  been  robbed,  on  the  indictment  and 
conviction  of  the  felon,  left  untouched  the  process 
formerly  existing  for  the  recovery  of  stolen  goods, 
but  gave  in  addition,  to  the  person  robbed,  the  right 
to  recover  his  goods  by  action,  by  virtue  of  the 
words  in  the  Act  Uiat  he  "  shall  be  restored  to  them." 
The  jurisdiction  was  then  exercised  by  the  Court 
of  Que&i'B  Bench,  and  by  that  only  ■,  and  that  juris- 
diedoa  wm»  not  taken  away  by  &q  AcX,  l^DkOu^jKi 


follow,  '*and  that  as  well  the  justices  of  gaol 
delivery  as  other  justices  afore  whom  any  such  felon 
or  felons  shall  be  found  guilty  or  otherwise  attainted, 
by  reason  of  evidence  given  by  the  party  so  robbed, 
or  owner,  or  by  any  oUier  person  by  their  procnre- 
ment,  have  power  by  this  present  Act  to  award 
from  time  to  time,  writs  of  restitution  for  the  said 
money,  goods,  and  chattels,  in  like  manner  u 
though  any  such  felon  or  felons  were  attainted 
at  the  suit  of  the  party  in  appeal.*'  The  mean- 
ing of  this  was  that  if  the  stoKen  goods  were 
identified  before  the  justices  before  whom  the  fdon 
was  tried  and  convicted,  there  should  be  a  summaiy 
remedy  by  application  to  those  justices  to  liave  the 
goods  restored,  just  as  the  Court  of  Que^i's  Beodi 
used  to  order  restitution  in  the  case  of  an  appeal  Up 
to  the  end  of  the  reign  of  G^rg^  III.,  the  proceedinf 
by  appeal  of  robbery,  though  it  had  become  obsolete, 
had  not  been  abolished ;  but  when  the  appeal  was 
abolished  then  the  jurisdiction  of  the  Court  of 
Queen's  Bench  to  issue  writs  of  restitution  ceased 
to  exist,  as  this  court  had  no  authority  to  award  s 
writ  of  restitution  except  as  following  on  an  appeal 
The  intention  of  the  statutes  passed  subsequentlj 
to  that  of  Hen.  8,  seems  to  hare  been  to  extend  still 
further  the  remedy  g^ven  by  it,  giving  to  the  court 
before  which  any  felon  has  been  tried  and  con- 
victed, power  to  award  writs  of  restitution  of  the 
stolen  property,  or  to  order  the  restitution  of  it  is 
a  summary  manner,  but  giving  the  power  to  such 
court  only.  Therefore  it  appears  to  me  that  this 
court  has  no  longer  jurisdiction  to  award  a  writ  of 
restitution  in  a  summary  manner,  because  we  have 
not  now  existing  the  procedure  by  way  of  appeal  oo 
which  the  jurisdiction  was  formerly  found^  Far 
these  reasons  I  think  that  the  rule  must  be  dii- 
charged. 

Lush,  J.— I  am  of  the  same  opinion.  This  conrt 
has  no  jurisdiction  at  common  law  to  issue  writi  d 
restitution.  It  had  power  only  to  order  restitatioo 
of  the  stolen  goods  as  part  of  the  procedare  by 
appeal.  I  cannot  find  in  the  statute  of  Heo.  N 
any  words  to  lead  me  to  suppose  that  the  Legisla- 
ture, in  passing  it,  intended  to  confer  on  this  couit 
such  a  jurisdiction  as  that  which  has  been  contended 
for  to  day.  The  words  relied  on  as  giving  that 
power  will  not  bear  the  meaning  given  to  them,  and 
in  answer  to  the  argument  that  otherwise  they  miut 
be  taken  to  be  redundant,  I  say  that  I  can  find 
abundant  reasons  for  putting  them  into  the  statate. 
The  words  enacting  that  the  owner  of  the  stoJes 
goods  **  shall  be  restored  to  "  them,  give  the  owner 
an  absolute  right  to  them,  which  he  had  not  befoie, 
and  which  he  can  assert  by  action ;  and  the  next 
part  of  the  Act  points  out  a  summary  remedy  bjr 
which  he  can  obtain  possession  of  them,  from  the 
court  before  whom  the  felon  has  buen  convicted. 

Hankbn,  J.--I  am  of  the  same  opinion.  I  think 
the  language  of  tlie  last  statute  passed  on  this  sob- 
ject  must  be  construed  with  reference  to  the  first 
one,  that  of  21  Hen.  8,  c.  11.  That  statute  pro- 
vides that  the  owner  of  the  stolen  property  *"  shall 
be  restored  to"  it ;  and  the  meaning  of  tluu  I  con- 
ceive to  be  that  he  shall  have  a  right  to  have  hit 
stolen  property  restored  to  him,  and  that  be  shall 
be  entitled  to  pursue  such  remedies  as  the  la« 
gives  him  for  that  purpose.  The  statute  having 
done  that,  then  goes  on  to  give  him  an  additiooal 
remedy ;  he  may  get  from  the  court  before  wbon 
the  felon  has  been  convicted,  a  writ  of  restitotioo, 
"  in  like  manner  as  though  any  siicdi  fekm  or  fekms 
were  attainted  at  the  suit  of  the  party  in  amal' 
This  left  it  still  necessary,  if  the  owner  desiicd 
to  obtain  restitution  otherwise  than  by  die  sammsiy 
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subject  the  proceediDg  by  appeal  was  abolished,  and 
in  the  last  Act  (24  &  25  Vict.  c.  96),  we  have  the 
words  similar  to  those  in  the  former  Acts,  that 
*'  the  property  shall  be  restored  to  the  owner  or  his 
representative."  Remembering  that  the  proceeding 
by  appeal  had  been  abolished  before  tUs  statute, 
the  construction  of  these  words  contended  for  by 
the  Solicitor-General  would  amount  to  this,  that 
''shall  be  restored**  means  ''shall  be  restored  by 
writ  of  restitution.**  Now  I  think  it  is  quite  clear 
that  the  Legislature  did  not  mean  that,  otherwise 
they  would  have  said  it  in  express  words,  because 
the  writ  of  restitution  is  referred  to  in  a  subse- 
quent part  of  the  section.  I  think,  then,  that  we 
give  full  meaning  to  the  words  of  the  section  in 
holding  that  they  trest  the  right  to  the  stolen  pro- 
perty in  the  owner  or  his  representative,  and  that 
he  is  to  have  a  particular  remedy  either  by  writ  of 
restitution  from  the  court  before  whom  Uie  felon 
has  been  convicted,  or  by  an  order  for  restitution  in 
a  summary  manner.  The  proceeding  which  was  the 
necessary  foundation  of  the  jurisdiction  of  this 
court  having  been  taken  away,  I  am  of  opinion  that 
there  is  no  power  in  this  court  to  award  a  writ  of 
restitution  in  the  present  case. 

Rule  discharged. 

Attorneys  for  Crown,  Fidd,  Roscoe^  and  Co, 

Attorney  for  defendants,  the  City  Solicitor. 


Mondojfy  May  10,  1869. 

Moons   v.   Rose. 

Gaoler — Discharae  oj  prisoner  in  custodjf  for  contempt 
of  Court  of  Chancery  -Neglect  to  discharge^ Form 
of  action— n  Geo.  i  i- 1  Will  4,  c  36,  8.  16, 
sub-sect,  5. 

11  Geo.  4^1  WilL  4,  c,  36,  s.  15  (sub-sect,  5)  enacts  that 
if  the  d^endant  in  a  Chancery  suit,  under  process  of 
contempt  for  not  appearing  or  not  answering,  be  in  actual 
custodbf^  andshal/not  have  been  sooner  brought  to  the  bar 
of  the  Court  of  Chancery  under  process  to  answer  his 
contempt,  the  plaintiff,  if  the  contempt  be  not  sooner 
cleared,  shall  bring  the  dejendant  bu  an  habeas  corpus 
to  the  bar  of  the  court  within  thirty  days  from  the 
time  of  his  being  actualb/  in  custody  or  detained  {being 
adread^  in  custocly),  upon  process  of  contempt,  and  if 
the  last  day  of  such  thirty  days  shall  happen  out  of 
term,  then  within  the  four  first  days  of  the  ensuing 
term,  .  .  .  And  in  case  such  defendant  shall  not 
be  brought  to  the  bar  of  the  court  within  the  respective 
times  aforesaid,  the  sheriff,  aaokr,  or  keeper,  serjeant' 
at-arms,  or  messenger,  in  whose  custody  he  shall  be, 
shall  thereupon  discharge  him  out  of  custody,  without 
payment  by  him  <f  the  costs  of  contempt,  which  shall 
be  payable  by  the  party  on  whose  behalf  the  process 
issued. 

A.  writ  of  attachment  against  the  plaintiff  for  not  answer- 
ing  a  bill,  being  issued  by  the  Court  of  Chancery  to  the 
sheriff  of  the  county  of  Devon,  the  sheriff  arrested  the 
plaintiff  and  delivered  her  into  the  custody  of  the 
gaoler  for  that  county,  together  with  a  warrant  showing 
on  the  face  of  it  the  cause  of  the  attachment.  The 
plaintiff  neither  fUed  an  answer  nor  was  called  to  the 
bar  of  the  court  within  the  time  specified  in  the  above 
enactment,  and  was  detained  in  custody  by  the  gaoler 
for  six  months  before  she  was  discharged.  In  an 
action  of  trespass  against  the  gaoler  : 

JSM,  that  the  gaoler  was  bound  to  discharge  thepkdntiff 
qfier  the  expiration  of  the  time  above-mentioned, 
without  reference  to  the  sheriff,and  that  he  uhu  liable 
tx  trespass  for  the  detention  beyond  that  time,  the 
gaoler  being  an  independent  officer^  and  not  the  agent 
of  the  sheriff. 

In  thli  QMS  a  rnla  had  been  obtained  by  Hnddl^ 


ston,  Q.  C,  calling  on  the  plaintiff  to  show  cause 
why  the  verdict  obtained  in  the  case  should  not  be 
set  aside  and  a  nonsuit  or  a  verdict  for  the  defen- 
dant entered  instead  thereof,  on  the  grounds  that 
the  action  of  trespass  would  not  lie  against  the 
defendant ;  that  the  action  was  brought  too  late ; 
that  it  ought  to  have  been  brought  against  the 
sheriff ;  or  why  a  new  trial  should  not  be  had  be- 
tween the  parties,  on  the  ground  that  the  damagea 
were  excessive. 

The  action  had  been  brought  against  the  defen- 
dant, governor  of  the  Devon  county  gaol,  for 
assault  and  false  imprisonment. 

The  defendant  pleaded  (1)  not  guilty  by  statute 
(4  Geo.  4,  c.  64,  ss.  73-75);  (2)  that  he  did  what  is 
complained  of  by  the  plamtiff*s  leave;  (3)  that 
before  and  during  the  time  of  the  committing  of  the 
alleged  trespass,  the  defendant  was  the  keeper  of 
the  gaol  of  and  for  the  sheriff  of  the  county  of 
Devon  in  and  for  the  said  county  ;  and  a  suit  was 
then  pending  in  Her  Majesty's  High  Court  of  Chan- 
cery, to  wit,  a  suit  in  which  Nicholas  Moone  was 
compUunant,  and  Uie  now  plaintiff  was  defendant, 
and  a  writ  of  our  Lady  the  Queen  of  attachment 
had  been  issued  out  of  the  said  Court  of  Chancery 
in  the  said  suit  directed  to  the  said  sheriff,  whereby 
it  was  commanded  that  he  should  omit  not  by 
reason  of  any  liberty  of  his  bailiwick,  but  that  he 
should  enter  the  same  and  attach  the  now  plaintiff 
if  she  should  be  found  in  his  bailiwick,  and  that 
he  should  cause  her  to  be  brought  to  his  said  gaol  in 
the  county  aforesaid,  and  delivered  to  the  keeper 
Uiereof,  who  was  thereby  directed  to  receive  and 
keep  her  there  safely,  so  that  the  said  sheriff  might 
have  her  body  before  her  said  Majesty  in  Her 
Majesty's  said  Court  of  Chancery,  on  the  28th  Not. 
then  instant,  wheresoever  the  said  court  should  then 
be,  Uiere  to  answer  to  her  said  Majesty  as  well  touch- 
ing a  contempt  which  the  now  plaintiff,  as  it  was 
alleged,  had  committed  against  Her  Majesty  as  also 
such  other  matters  as  should  be  then  and  there  laid 
to  her  charge ;  and  further  to  perform  and  abide 
such  order  as  Her  Majesty's  said  court  should  miike 
in  that  behalf  ;  and  thereupon  the  said  writ  was  duly 
delivered  to  be  executed,  to  the  said  sheriff  of  and 
for  the  said  county,  and  the  said  sheriff  under  and 
by  virtue  of  the  said  writ,  and  within  his  bailiwick, 
took  and  arrested  the  plaintiff  and  carried  and  con- 
veyed her  to  the  said  gaol  in  and  for  the  said 
county,  the  same  being  ^e  fit  and  proper  place  of 
confinement  for  her,  whilst  in  the  custody  of  the 
said  sheriff;  and  the  said  sheriff  then  and  there 
delivered  the  plaintiff  into  the  care  and  custody  of 
the  defendant  as  and  being  such  keeper  of  the  said 
gaol  as  aforesaid,  together  with  the  warrant  of  the 
said  sheriff  directed  to  the  defendant,  and  whereby 
by  virtue  of  the  said  writ  he  commanded  the 
defendant  that  he  should  receive  and  keep  the 
plaintiff  in  the  said  gaol  safely,  so  that  the  said 
sheriff  might  have  her  body  before  her  said  Majesty 
in  Her  Majesty's  said  Court  of  Chancery  on  the 
said  28th  day  of  November  then  instant,  where- 
soever the  said  court  should  then  be,  to  answer  to 
her  said  Majesty  as  well  touching  a  contempt  which 
the  plaintiff  as  it  was  alleged  had  committed  against 
her  said  Majesty  as  also  such  other  matters  as 
should  be  then  and  there  laid  to  her  charge,  and 
further  to  abide  and  perform  such  order  as  Her 
Majesty's  said  court  should  make  in  that  behalf. 
And  the  defendant,  as  and  being  such  keeper  of 
the  said  gaol  as  aforesaid  for  the  said  sheriff,  and 
by  his  authority  and  command  then  and  there 
accQordingly  received  and  safely  kept  the  plaintiff, 
and  beoiuse  neither  the  said  sheriff  nor  the 
defendant  received,  or  had  notice  or  knowledge 
of,  any  writ  of  habeas  corpus  or  other  wdt^ 
rule,  or  order  ci  tJha  ikA  C«?as\  ^V  ^3o»»soti  ^ 
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fendftnt  to  bring  tb«  plUotiS  before  her  said 
Hajetty  in  Her  Majeity't  mid  Court  of  Chancery, 
or  to  diichnrge  the  platotiff.  or  otherwise  la  (teal 
with  the  plaiDtifF;  then  m  aforesaid  and  aa  heran- 
after  mentioned,  the  defendiint  lu  and  being  such 
keeper  of  the  laid  (laol  u  aforesaid  for  the  said 
sheritf  and  not  otberwiae,  and  b>  his  anthoricjr  and 
command,  safelj  kept  and  detained  the  pluntiff  in 
the  said  giol  for  a  certain  epice  of  time,  under  and 
b;  virtue  of  the  aaid  writ  and  warrant  which  are  the 
supposed  trespusea  in  the  declaration  alleged. 

The  plaintiff  joined  issue  on  the  first  plea,  and 
replied  to  the  second  tha*.  before  any  of  Che  alleged 
treapaaaei  or  grievancei  thu  plaintiff  tcrokeil  the 
aUe^ed  leare  whereof  the  defendant  then  had  notice ; 
and  to  the  third,  that  the  cunlenipt  for  which  the 
plaintiff  was  ordered  to  be  attached  was  for  not 
answering  a  bill  Bled  in  the  High  Court  of  Chancery, 
and  that  at  the  time  of  the  arrest  and  condnement 
in  the  aaid  plea  mentioned,  the  aaid  sheriff  and  de- 
fendant hod  notice  that  the  contempt  for  which  the 
plaintiff  waa  ordered  to  be  attached  waa  for  not 
anawering  ;  and,  baring  auch  notice,  it  became  and 
waa  the  duty  of  the  defendant  to  discharge  the 
plaintiff  from  custody,  if  the  plaintiff  waa  not 
brought  to  the  bar  of  the  High  Court  of  Chancery 
within  thirty  daya  from  the  time  of  the  arrest  and 
confinement  of  the  plaintiff  ;  and  the  plaintiff  waa 
Dot  brought  to  the  bar  of  the  aaid  court  within  auch 
thirty  daya,  and  the  defendmit  did  not  discharge  the 
plaioCiff  from  cuitody  though  be  waa  requested  lu 

There  waa  also  a  new  assignment  to  the  third 
plea,  to  which  the  defendant  pleaded  not  guilty. 

At  the  trial,  which  took  place  at  Wealminster, 
before  Hannen,  J.,  on  the  seUi  June  1868,  it  ap- 
peared that  the  plaintiff  became,  on  the  death  of 
her  husband,  tenant  for  life  of  a  small  estate  in 
DeTonahire.  She  began  to  cut  down  anme  trees, 
whereupon  her  deceased  husband's  brother  filed  a 
bill  in  Chancery  against  her  to  restrain  thia  waste, 
Tbe  plaintiff  neglected  to  pat  in  an  anawer  to  the 
bill,  owing,  as  ahe  alleged,  to  the  want  of  money. 
For  this  contempt  of  the  court  of  Chancery,  a  writ 
to  attach  her  waa  issued  from  that  court  directed  to 
tbe  sheriff  of  the  county  of  DeTon  ;  snd  the  defen- 
dant, the  goTernor  of  the  Devon  county  gaol  at 
Exeter,  receiTed  her  Into  ciiatody  on  the  4th  Nov. 
18M,  under  a  warrant  bearing  the  aeal  of  the  sheriff 
of  the  county. 

The  plaintiff  waa  advised  by  the  governor  to  put 
in  an  answer  to  the  bill  in  Chancery,  hut  declinec, 
to  do  (O,  and  continued  in  custody.  Tbe  governor 
then  reported  her  case  to  the  Ijord  Chancellor,  and 
received  a  reply  dated  161b  Nov.  1864,  from  the 
solicitor  to  the  Suitors'  Fund,  that  the  case  did  not 
seem  to  him  one  in  which  he  could  assiit  the 
pluntiff,  nor  would  the  Lord  Chancellor  direct  him 
to  do  so ;  and  that  aa  being  in  poaaeBsion  of  Ihi- 
renta  and  profits,  she  waa  not  entitled  to  sue  in 
forma  pauptra.  The  plaintiff  remained  in  custody 
for  about  >ix  months  longer,  and  then  petitioned  the 
Lord  Chancellor,  whereupon  the  solicitor  to  tht' 
Suitors'  Fund  wrote  a  tetter,  dated  the  Srd  Juno 
1865,  to  the  governor  of  tbe  gaol,  informing  bim 
that  the  prisoner  was  entitled  to  her  discharge  pur- 
suant to  the  ISth  of  the  Cooaolidated  Oeneral 
Ordera  of  the  Court  of  Chancery,  Rule  3.  after 
having  beeen  in  cuitody  thirty  days,  and  not  havinu 
been  previously  brought  to  tbe  bu  of  the  court,  and 
directing  tlie  governor  to  discharge  her  at  once  from 
custody  if  he  had  no  other  detainer  againat  her. 
She  waa  accordingly  discharged  on  the  7th  June 
1865. 

The  jury  returned  a  verdict  for  the  plaintifl, 
dMBMge*  361^  leava  being  reserved  to  the  defendant 
to  mora  to  «Dtor  tha  T«ntict  lui  b\t»,  at  tot  ^ 

iMUiUlt. 


II  Gea  4  ft  1  Will.  4,  c,  86  (an  Act  for  allerii^ 
and  amending  the  Law  regarding  the  Commitments 
by  Courts  of  Equity  for  Contempt,  and  the  taking 

I]  ills  pro  amfaio).  s.  16,  sub-sect.  6.  enacts 
'fhat  if  the  datfindiLUt,  rmdor  prooeaa  of  coat«mpt  for  net 
1 :_      t_  ^  Bj^uii  cQstodj,sod  ihtfl 


1,-ra-pt  be  n 


I  his  a 


;Utc 


iHi  to  the  bar  of  tba  court  wftbin  tliirtT  iijt 
)  of  bis  bting  acitiaillT  is  fnwtodx  oi  detained 

itfujKunmuj  iacuatodj)  up *  — ' '  ---:* 

halaatda^of  aneh  thirty  di, 

Jian  wlthtn  tba  fonr  first  dajs  of  th«  ^    . 

A'lLSre  tbe  dsfsBdaatls  iaoustodvot  the  SBrjcAiit-al-arB^ 
jrof  tha  niMswiMSf ,  upon  an  attacbmaut  or  otliwiifiiisii. 
hi  pUinUir  shall,  vltluBtai  d^a  attar  hia  beiiig  taUa  iito 
in:h  eustody,  or  it  tbe  last  o(  sneh  ten  daya  sbanhafpn 
lilt  of  term,  than  within  tha  lint  toor  daya  of  the  Dot  a- 
tiling  tanD,  canaa  tbs  ^staodaat  to  be  broiniiht  b 
^f  tba  Dourt  witbln  tha  reapaotiva  timas   ~'~~ 

thsHir,  psoler,  (w  keaper,  Betjaant-at-amu,  oi „ 

A  Uoaa  ouatodj  ha  tiail  ba,  iball  theraupoii  diacAiarv*  blii 
:iut  of  ouatodr  without  p^mant  bj  him  ot  tha  ooata  of  aoa- 
rempl.  which  ihill  ba  pvable  by  tha  part;  «b  whoaa  hdwU 

By  tbe  IZlli  of  the  Consolidated  General  Oricn 
ir  the  Court  of  Chancery,  rule  3,  it  is  provided  Ibit 
where  a  deftndant  is  in  piiaon  ua.ler  an  attochuiuit  fcr 
niitanBwarinjf,  or,  babl^  ajreadj  Inprfaon,  la  d«t«lJ1c,J  un^ 
^iicb  an  attachment,  and  la  not  bzoui^bl  to  Ihs  bur  ti  tt« 
....art  within  thirty  d^a  from  tba  tima  of  his  bainjf  aetaallj 
II.  cuatoilj  or  dataluad  tbaing  alnadj  in  eiiatodr)  ondcr 
Dt,  ha  abaU  ba  diKhar^ad  trom  the  provH 
idar  wtaichhawaaavTeatadOTdatalMd 


within  vght  dnji 
6  of  23  4  24  Vict.   c.   149,  it  i» 


-h  dischar^,  tba  plainlilE  maj  oi 


■n  acted  that 
When  any  person  shall  ba  oommittad  to  aaij  prlaca 
lian  tbequeen'apriaaBrforwhieh  Wliitacn»a«te>1 1 
s  Bubatituled  bs2i&  26  Tict.  c.  lOt,  a.  2\  undar  uj  i 
,nlnr  at  tba  Court  of  ChjLDoarj,  tba  gaoler  or  keaMt 
•b  Boch  paraon  ahul  ba  oonfinad  ahul,  i 


K  report  to  tha  Lend 


T?,'^. 


JlgK)1.01 


i»:ktbi  m  the  Court  of  Chaucerj,  that  ha  la  ww*>Jt  by  rcaaw 
of  pOYBrt J  to  omplov  9.  aolidtor,  tha  raport  ahall  coataia  i 
siatamect  to  tliat  etreiTt.  and  it  ihall  tharflDpoB  b*  kafnl 
I^r  the  Lord  ChinoaUor  to  dinet  tha  aoUdtor  to  Ai 
:^jitora'  Fund  to  aacertain  the  tmthof  ■oebatatamABt.ud 
if  Inie,  to  take  such  steps  on  behalf  of  maj  (ucfa  pnaDDii 
'^'  --'^^of  Uioeaaemaj  raqnire;  ajid  tha  Lon  Chai. 


J  may  reqairo;  and  tha 

I'^iIloT  mar  thersapon,  il  he  shall  aaa  flt.  lOAka  n  . 

ordara  aa  he  is  smpowared  to  niaka  anilar  tha  Aid  leix.  U 

Pontit,  Q.  C.  and  Anderioit  now  showed  ciase 
ujainatthe  rule  By  tbe  11  Geo.  4,  &  1  Will  t, 
L'.  3G,  a.  lu,  sub-aect.  5,  the  defendaat  «ai  bound  to 
discharge  the  plaintiff  out  of  custody  after  the 
Itipse  of  thirty  days  from  the  date  cf  Ikt  bein; 
liken  into  custody.  The  warrant  showed  on  the 
face  of  it  that  tbe  defendant  was  taken  into  cnttodr 
for  a  contempt  nf  tbe  Court  of  Chancery  in  not 
answering  the  bill  Bled,  and  the  gaoler  is  hound  lo 
know  the  law  applicable  to  the  caae  of  an  aimt  oI 
ibis  kind,  and  ia  anawerable  for  the  detenlioa 
lieyond  the  time  limited.  UmiiA  v.  EffgiMlom,  7  A  t 
li.  167,  is  distinguishable  from  the  [Nresenl  caw; 
for  there  the  writ  iu  Chancery  directing  the  arml 
I.J  the  plaintiff  did  not  bring  to  theknowlnlgeof  ibe 
sheriff  the  fact  that  the  contempt  conaisted  id  not 
answering  the  bill,  but  informed  him  merely  thst 
it  was  "aa  well  touching  a  contempt  wtuch  the 
plaintiff "  had  committed  aa  w^  a*  auch  otbtr 
matters  ai  should  be  laid  to  bia  chau^c.  Fortbtf, 
that  action  waa  against  the  sheriff,  And  tbne  beini: 
no  new  aaaignment,  it  waa  held  thu  the  adioB 
V  Atoal,<l  have  been  in  case  and  not  in  1 1  »»| w  Has* 
\\'UatKiUKA'u>  wsraB»ti)Ht^]ulac  maiiM  inprif  n 
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trespass,  and  there  is  a  new  assignment.  In 
Fortesnte  v.  H>Uett,  26  L.  J.  712,  Oh. ;  29  L.  T.  Rep. 
309,  Kindersley,  V.C.,  held  that  that  part  of  the 
section  above  referred  to,  which  allows  the  plaintiff 
the  first  four  days  of  the  next  term  in  case  the 
thirty  days  expire  out  of  term  is  superseded  by  the 
order  (No.  74)  of  the  Court  of  Chancery  of  May, 
1845.  Flower  v.  Bright,  10  W.  R.,  was  also  re- 
ferred to.  As  to  the  objection  grounded  on  sect. 
76  of  4  Geo.  4,  c.  64,  which  provides  "that  all 
actions,  suits,  and  prosecutions  to  be  commeticed 
against  any  person  for  anything  done  in  pursuance  of 
this  Act,  shall  be  laid  within  the  county  where  the 
facts  were  comnfiited,  and  shall  be  commenced 
within  six  calendar  months  after  the  fact  com- 
mitted, and  not  otherwise,*'  in  the  first  place,  the 
illegal  detention  of  the  plaintiff  by  the  gaoler  in  the 
present  case  was  not  an  act  done  in  pursuance  of 
that  Act;  and,  secondly,  the  Act  itself  has  been 
repealed  by  28  &  29  Vict.  c.  126,  s.  3.  Finally,  the 
damages  awarded  by  the  jury  are  not  excessive. 

Huddkaton,  Q.  C.  and  Bulfen,  for  the  defendant, 
contended  that  the  action  should  have  been  in 
case  and  not  in  trespass.  In  Smith  v.  Eggingion 
{uhi  sup.y,  Littledale,  J.  says,  "  Where  there  is  an 
authority  given  by  law  for  doing  an  act,  there  an 
abuse  may  turn  the  act  into  a  trespass  ah  initio. 
But  that  rule  does  not  apply  here.  The  rule  is  said 
to  rest  upon  this:  that  the  subsequent  illegality 
shows  the  party  to  have  contemplated  an  illegality 
all  along,  so  that  the  whole  becomes  a  trespass. 
But  here  the  sheriff  could  not  from  the  first,  have 
had  in  view  the  detention  of  the  plaintiff  after  the 
time  should  have  expired.  The  action  therefore 
being  founded  on  the  original  detention,  should 
have  been  in  case."  And  Lord  Denroan,  C.  J. :  "  It 
appears  to  me  that  this  action  cannot  bo  maintained. 
If  it  lay  at  all  it  should  have  been  brought  in  case.** 
Salmon  v.  Percivall,  Cro.  Car.  196,  is  an  authority  to 
the  same  effect  In  the  next  place  the  action,  if 
maintainable  at  all,  should  be  against  the  sheriff, 
not  the  gaoler.  The  writ  of  attachment  is  directed 
to  the  sheriff,  and  the  gaoler  is  merely  his  servant. 
Further,  the  action  should  have  been  commenced 
within  six  months,  and  the  venue  should  have  been 
laid  in  the  county  where  the  facts  were  committed. 
Finally,  the  damages  given  by  the  jury  are  exces- 
sive. For  these  reasons  the  rule  should  be  made 
absolute. 

Lush,  J.—I  quite  agree  that  this  is  a  very  hard 
action,  and  I  should  have  been  better  pleased  if  the 
damages  had  been  of  a  merely  nominal  amount; 
but  I  see  that  my  learned  brother  put  every  point 
to  the  jury  calculated  to  diminish  the  amount  of 
damages,  and  I  do  not  think,  therefore,  that  we  are 
justified  in  saying  that  it  is  so  excessive  that  we 
ought  to  set  aside  the  verdict  on  that  ground.  As 
to  the  questions  of  law.  The  first  was,  that  the 
action  was  out  of  time,  having  been  barred  by 
4  Geo.  4,  c.  64,  s.  75.  That  section  enacts,  "  that  all 
actions,  suits,  and  prosecutions  to  be  commenced 
against  any  person  for  anything  done  in  pur 
suance  of  this  Act  shall  be  laid  and  tried  in 
the  county  where  the  facts  were  committed,  and 
shall  be  commenced  within  six  calendar  months 
after  the  fact  committed,  and  not  otherwise.'* 
Although  that  Act  of  Parliament  has  been  repealed 
since,  I  should  still  have  held  that  the  defendant 
was  entitled  to  the  protection  of  that  section  if  it 
applied.  I  am  of  opinion  that  it  does  not  I  do  not 
think  that  what  is  charged  against  the  defendant 
here  is  within  that  section.  The  75th  section  of  the 
Prisons  Act  is  meant  to  protect  persons  who  pro- 
pose to  carry  out  the  provisions  df  that  Act  and  ful 
to  do  so.  Had  this  action  oeen  for  putting  the 
plaintiff  ioto  a  wiong  part  of  the  gaol,  or  for  g^fing 


her  improper  food,  and  so  on,  it  would  have  entitled 
the  defendant  to  the  benefit  of  the  section.  But 
the  action  is  brought  for  wrongfully  keeping  the 
plaintiff  in  prison  after  the  time  when  a  statute  said 
she  was  entitled  to  go  free.  The  next  point  is,  that 
the  ai:tion  should  have  been  against  the  sheriff,  and 
that  the  gaoler  i»  not  liable.  Tnat  brings  us  to  the 
11  Geo.  4  &  1  Will.  4,  c.  36,  a.  15  and  the  5th  sub- 
section, on  which  the  question  turns ;  and  we  will 
deal  with  the  remaining  question  under  this  head, 
that  the  action  is  wrongfully  brought  in  trespass  and 
ought  to  have  been  in  case.  The  5th  sub-section 
says,  "  That  if  the  defendant  under  process  of  con- 
tempt for  not  appearing  or  not  answering  be  in 
actual  custody,  and  shall  not  have  been  sooner 
brought  to  the  bar  of  the  court  under  process  to 
answer  his  contempt,  the  plaintiff,  if  the  contempt 
be  not  soon  cleareti,  shall  bring  the  defendant  by  an 
hobtaa  corpus  to  the  bar  of  the  court  within  thirty 
days  from  the  time  of  his  being  actually  in  custody 
or  detained  (being  already  in  custody)  upon  process 
of  contempt ;  and  if  the  last  day  of  such  thirty  days 
shall  happen  out  of  term,  then  within  the  first  four 
days  of  the  ensuing  term  .  .  .  and  in  case  any  such 
defendant  shall  not  be  brought  to  the  bar  of  the  court 
within  the  respective  times  aforesaid,  the  sheriff 
gaoler  or  keeper,  serjeant-at-arms,  or  messenger,  in 
whose  custody  be  shflU  be,  shall  thereupon  discharge 
him  out  of  custody  without  payment  by  him  of  the 
costs  of  contempt,  which  shall  be  payable  by  the 
party  on  whose  behalf  the  process  issued.*'  Now  it 
is  immaterial  to  consider  here  the  effect  of  the  sub- 
sequent order  of  the  Court  of  Chancery,  by  which 
the  period  was  shortened,  because  here  the  party 
was  k<  pt  in  custody  after  the  time  mentioned  in 
the  section  itself.  It  will  be  observed  that  the 
statute  makes  it  the  imperative  duty  of  the  officer 
who  has  a  person  in  custody  to  discharge  her  if  she 
is  not  called  to  the  bar  of  the  court  within  a 
specified  time.  Whether  she  has  been  so  or  not 
is  a  fact  that  must  be  known  by  the  person  having 
the  custody  of  her,  because  she  must  be  brought  up 
by  writ  of  habeas  corpus  directed  to  him.  The 
statute  names  the  "  sneriff,  gaoler,  or  keeper,  ser- 
jeant-at-arms or  messenger  in  whose  custody  "  the 
person  may  be :  It  deals  with  the  gaoler  as  an  in- 
dependent officer  having  duties  of  his  own  prescribed 
by  the  statute.  He  is  not  an  agent  of  the  sheriff, 
but  an  independent  officer  recognised  by  law  as 
such.  He  having  tl;e  present  custody,  by  the 
Prison  Regulation  Act  was  bound  to  deal  with  her 
without  reference  to  the  sheriff.  I  am  therefore  of 
opinion  that  it  was  the  duty  of  him  who  had  custody 
of  the  person,  and  who  was  at  the  prison,  to  dis- 
charge the  plaintiff;  and,  that  it  being  his  duty  to 
discharge  her,  the  fact  of  her  not  being  discharged 
would  cause  an  action  to  lie.  This  case  is  very 
distinguishable  from  the  case  of  Smith  v.  Egginton, 
and  also  the  cane  in  Cro.  Car.  If  this  action  had 
been  against  the  sheriff  it  must  have  been  in  a 
different  form,  because  the  plaintiff  was  only  con- 
structively in  the  custody  of  the  sheriff.  A  similar 
observation  applies  to  Salmon  v.  Percivall.  Thera 
was  no  statutory  duty  there  upon  the  serjeant-at- 
arms  ;  he  was  to  keep  the  plaintiff  until  he  found 
bail.  I  am  therefore  of  opinion  that  as  th|s  statute 
casts  a  duty  upon  the  gaoler  to  discharge  out  of 
custody  at  the  end  of  a  specified  time,  his  not  doing 
so  is  the  subject  of  an  action  of  trespass,  and  I  am 
of  opinion  that  all  his  grounds  of  defence  fail,  and 
that  therefore  this  rule  must  be  discharged. 

Hannbn,  J.— I  am  of  the  same  opinion. 

Rule  discharged. 

Attorneys   for  the  plaintiff,  Dittcn  and    FTor- 
mtn^^oa. 
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r,  Mi^  29,  1S69. 
Bbook  (app.)  0.  DiWHON  (mp.) 

ilatttr  and  tervant-~Anprtnticahip  (o  (uw  porfnerj — 
Diuolutien  ofparlnrihip — Misamiluct  of  apprtntict. 

The  (qyttUani  was,  on  lie  8lh  April  1 865,  bound  appren- 
tiet  to  thi  n^JondeKi  and  Joha  Williaai  Daunon  (no 
premium  being  paid),  far  Iht  farm  of  five  ytan.  On 
the  9lA  Dtc.  in  lAt  tame  i/ear  tkt  rerpondatl  and  kii 
parlmr  diimlitd partaerAip,  Iht  reipandatt  continninff 
to  canyon  tht  iuiinut.  At  Oie  time  of  the  <Httoiutioa 
the  apptUaat  icoj  told  that  kt  would  have  to  tervt  out 
hit  apprtnticahip  with  lit  Tup<mdent,  which  he  agreed 
to  do,  and  he  continued  io  teree  a$  nicA  apprentice 
until  the  Zrd  Aug.  1868,  when  be  abienttd  himtJf. 
Upon  a  amqilaintjbr  inch  miiconduct  : 

Beld,  that  k/  the  diuolution  of  partntrihip  the  appeUant 
ceiued  to  &e  vnder  any  obligation  to  conlinse  to  serve 
the  rapondent. 
Thii   was   a  caie  itated  for  the  opinion  of  tbe 

court  under  Ibe  20  &  21  Vict.  c.  43.    The  cue  wai 

At  ■  pett;  aeasiona  of  tbe  peace  holdeu  at  Uud- 
denfleld,  in  and  for  the  West  Kiding  of  the  count/ 
of  York,  on  the  22nd  Aug.  last,  before  ub,  tbe 
underaigned,  Joseph  Taylor  Armitage  and  Thonii 
Brook,  Esqrs.,  being  two  juitici 
the  said  West  Siding  of  the  < 
Bodderafleld  aforeiaid,  one  Ji 
above-narned  defendant,  was  charged  in  and  by  a 
cert^Q  informBtion  and  complaint,  for  that  on  the 
8rd  Aug.  18G8  at  Huddersfleld,  in  Che  We«(  Riding  of 
tbe  county  of  York,  James  DawioD,  being  then  and 
there  an  apprentice  by  iodenture  duly  bound  to 
the  aaid  Jamea  Brook  and  his  late  partner,  John 
William  Brook,  upon  nhose  binding  no  preutium 
wai  paid,  and  being  then  and  there  employed  as  such 
apprentice  by  the  said  James  Brook,  was  iu  his 
•ervice  guilty  of  divers  misdemeanors,  misconduct, 
and  ill- behaviour,  and  particularly  bj  then  and 
there  absenting  himself  from  the  service  of  his  said 
master  without  his  consent,  and  without  just  cause, 
contrary  to  the  statute  in  that  case  made  and  pro- 
Tided.  And  the  said  employer  cUims  the  sum  of 
U  8i.  for  breach  of  tbe  said  contract.  And  the  (aid 
parties  respectively  bein);  then  present,  tbe  said 
charge  was  duly  beard  by  ua,  and  upon  such  bear- 
ing we  discharged  the  said  infurmation  and  com- 
plaint. And  whereas  Che  said  James  Brook  hath, 
purauaat  to  tbe  provisions  of  the  before- mentioned 
statute,  giren  us  notice  and  required  us  to  state 
and  sign  a  case  setting  forth  the  facts  and  grounds 
of  our  determination  upon  tbe  hearing  of  the  said 
information  and  complaint,  in  order  that  he  might 
take  the  opinion  thereon  of  the  said  Court  af  Queen's 
Bench  :  Now  we  the  said  juaCices,  pursuant  to  such 
notice  and  the  provisions  of  tbe  statute  aforesaid, 
do  hereby  state  and  sign  such  case  as  aforesaid  as 
follows: — At  the  hearing  of  tbe  said  information 
and  complaint  ic  was  proved  on  the  part  of  the 
compUinaot  Chat  on  (he  8th  April  1866  tbe  swd 
James  Dawson,  thedefendanC,  was  bound  apprentice 
to  James  and  John  William  Brook  until  the  fith 
Nor.  1869,  and  ic  is  covenanted  that  they  the  said 
James  and  John  William  Brook,  their  executors, 
administrators,  or  assigns,  shall,  and  will  teach, 
learn,  and  initrucC  him  Che  said  apprentice,  or  cause 
him  to  be  taught,  learned,  or  instructed  in  the 
business  of  a  stooemaaoD.  which  the  said  masters  now 
ase,  after  the  best  maoner  that  be  or  they  may  or 
can  with  all  circumstances  thereto  belonging ;  and 
•lao  shall  find  suitable  working  toots  and  a  weekly 
wage  during  the  whole  term  aft^r  the  following 
'     "  --....  „^  f^j. 


.greementa  aforesud,  each  of  the  p 
doth  bind  himself  unto  tbe  other  llnnly  by  theas 
jiresents.  That  on  tbe  9tb  Dec  1865,  the  uid 
James  Brook,  the  complainant,  and  John  Williani 
Brook  dissolved  partnership.  That  the  aaid  com- 
plainant continued  to  carry  on  the  bniineaa.  That 
at  the  dissolution  of  the  partnership  the  defendant, 
nlong  with  the  other  apprenticea,  was  told  that 
ttiey  would  have  to  serve  out  their  appimtiaesbip 
with  the  complainant,  which  he  agreed  to  do,  and 
die  said  defendant  continued  to  work  aa  inch 
apprentice  with  the  aaid  complainant,  and  at  the 
wagea  covenanted  to  be  paid,  nnljl  tbe  3rd  Ang. 
lost,  whea  he  absented  tumseU.  And  whereas  it 
was  contended  on  the  part  of  the  defendant's 
solicitor  that,  as  the  partnership  had  been  dissolved, 
tlie  defendant  was  free  from  ihe  obligation  of  Che 
indenture,  and  not  amenable  to  tbe  jurisdictioo  of 
the  justices,  and  that  he  might  be  called  upco 
by  each  master  to  serve  him  ;  (Case  cil«d :  Leyd  *. 
lilactbum,  11  L.  J.  210,  Ex.;  and  foot-note  m 
^tone's  Justices'  Manual,  12ch  ediC  p.  66,  also 
riiferred  to)  and  whereas,  upon  the  said  hearing. 
KB  being  of  opinion  Chat,  as  tbe  partDersbip  had 
been  dissolved,  and  no  fresh  indenture  or  deed 
made  for  the  defendant  to  serve  the  complainant 
aeparately,  we  had  no  power  to  award  compepsatJoa 
i>r  commie  tbe  defendant  to  prison  for  leaving  his 
t'mployment :  we  gave  judgment  again  at  the  com- 
plainant aa  aforesaid.  And  hereupon  the  judgment 
I.!  the  Court  of  Queen's  Bench  is  required  as  to 
u-hether  we,  tbe  said  justices,  were  correct  in  pcnnt 
v(  law  in  our  determination  m  aforeaaid,  or  as  i« 
what  should  be  done  ia  the  premises.  Given  under 
OUT  hands,  at  Huddersfleld,  the  21st  Nor.  1868. 

j'.  j.  asmxtaoe. 

Thos.  Bkookk. 
.^Dir  appeared  foi  the  appellant.  Tbe  cue.  as 
aUCed  does  not  declare  whaC  was  the  age  of  the 
Apprentice.  [Cocksdbh,  C.  J. — Aa  nothing  is  said 
about  it,  we  must  assume  that  he  is  sCill  an  infuL 
The  real  question  left  to  us  is,  whether,  the  appren- 
ticeship being  to  two  persons,  it  surrivei  to  the  one 
u>ho  is  left  in  the  buainess.]  Having  been  tidd 
upon  the  dissolution  of  Che  partnership  that  be 
would  have  to  serve  out  his  apprenticeship  with  the 
remuning  partner,  he  agreed  to  do  so,  and  therefore 
i(  must  be  taken  that  he  was  still  serring  under  tbe 
indenture  of  apprenticeship.  Xu  jUoyif  r.  BlaMwni, 
1 1  L.  J.  210  Ex.,  which  «as  a  question  whether  a 
;ilca  upon  an  indenture  of  apprenticeahip  that  the 
plaintiffs  were  engineers  aa  copartners,  and  that  tbe 
t'OrenanCs  were  made  with  chem  aa  such  copartners, 
nnd  that  befure  any  breach  of  duty  the  plaintiffs 
ilissolved  partnership,  was  an  isauable  plea  or  not, 
liord  Abinger  said, "  I  think  this  plea  ought  to  be  set 
LLSide,  as  not  being  issuable,  for  it  raiaea  a  fair  point 
for  discussion.  1  give  no  opinion  npou  tbe  qoestiati 
itself.  It  is  possible  that  where,  on  a  dianlniioD  cl 
])artnersbip,  one  partner  agrees  to  resign  tbe  appren- 
tice to  another,  the  apprenticeship  m^*  atUl  subsist; 
lint  on  that  point  I  express  no  opinion."  [Cocebcui, 
C.J. — That  case,  in  fact,  decides  nocbing  applicable 
to  the  present  one.]  In  Ifroy  v.  Wul,  15  1..  T.  Bep, 
180,  where  an  infant  under  twenty-one  yean  of  age 
apprenticed  himself  under  an  indenture  of  apr«itice> 
i^bip,  and  on  his  coming  of  age  remained  far  a 
year  and  a  half  after  he  arrived  at  hia  majority,  it 
\tas  beld  that  ihe  justices  were  juatifled  npon 
this  in  holding  that  be  bad  deprived  himMf 
of  the  right  to  avoid  the  contract.  [Uiuxu,  J. 
— The  difficulty  is  in  seeing  to  which  party  be 
is  now  bound.]  He  is,  in  fact,  still  boond  to 
>'ach.  [LDaH,  J.— Which  is  hia  m«at«rr  Sappoaa 
Uoth   should   claim   bim.]     He  is  btrand  to  sack. 
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usual  coarse  is,  where  there  is  a  partnership,  to  bind 
to  one  of  the  partners  only.]  He  has  been  taught 
the  trade,  notwithstanding  one  of  the  partners  has 
retired.  fCocKBDRN,  C.  J.— The  covenant  by  the 
partners  is  joint,  and  his  covenant  with  them  is 
with  them  jointly.  When  there  is  a  dissolution, 
how  can  the  covenants  be  performed  ?]  He  elects 
to  remain,  as  in  the  case  of  Uoyd  v.  Blackburn 
LCocKBURN,  C.  J. — ^That  does  not  make  a  fresh 
indenture.]  I  cannot  contend  that  there  is  any 
fresh  indenture,  and  I  can  only  put  it  upon  the  foot- 
ing that  he  has  elected  to  remain.  He  bad  a  choice 
to  remain  or  not,  and  he  consented  to  remain. 
[Hates,  J. — ^The  contract  itself  was  at  an  end.] 

CocKBiTRN,  C.  J. — ^The  information  is  founded 
upon  this  indenture,  which  is  entered  into  by  the 
appellant  with  two  partners,  and  it  is  sought  to  be 
enforced  by  one  of  them,  the  other  having  retired 
from  the  partnership ;  and  the  appellant  says,  *'  I 
am  not  bound  to  you  alone ;  I  am  bound  to  two, 
and  no  such  contract  now  exists  as  that  which  forms 
the  subject  of  your  information.** 

Lush,  J.  concurred. 

Hatbs,  J. — Try  it  by  this :  suppose  the  one  alone 
had  brought  his  action  upon  the  indenture  for 
absenting  himself  from  his  employment ;  could  he 
have  succeeded  ? 

Judgment  affirmed. 

Attorneys  for  the  appellant,  7W,  Janewc^,  and 
Tagarty  38,  Bedford-row. 


C0T7BT  OF  ARCHES. 

Reported  by  Douolas  KiNCMroRD,  Esq.,  Barrister-at-Law. 

Feb,  8,  Apnl  28  and  30,  1869. 

(Before  the  Right  Hon.  Sir  R.  J.  Phillimorb, 
Dean  of  Arches.) 

RlFPnr  AND  ANOTHER  V,  BaSTIN. 

Letters  of  request  must  be  moved  by  counsel — Practice — 
Oiurck-rate — Advance  by  commissioners — "  Church  ** 
including  '*  diancel,** 

Money  was  advanced  under  5  Geo,  4,  c.  86,  by  the  Com' 
missioners  of  Public  Works  for  the  repair  of  a 
churchj  to  be  rqmid  by  instalments.  Part  was  spent 
in  repairing  the  chancel  A  rate  was  made  for  the 
payment  of  the  first  instalment,  which  the  defendant 
refused  to  pay : 

Held,  that  the  money  was  properly  spent,  the  word 
** church"  including  **chancelf"  and  therefore  the 
rate  was  not  vitiated: 

Semble,  that  even  if  the  monGf  had  been  improperly 
spent,  the  rate  would  have  been  good,  inasmuch  as  the 
Commissioners  having  advanced  money  on  proper 
security,  could  not  be  deprived  of  that  security  by  the 
after  acts  of  the  parish. 

Letters  of  request  in  a  cause  of  subtraction  of  church' 
rates  must  state  the  date  on  which  the  rate  was  made, 
and  the  circumstances  taking  the  rate  out  of  the  Com- 
pulsory Church-raU  Abolition  Act  (31  ^  82  Vict. 
c.  109).  The  acceptance  oj  letters  of  request  must 
in  every  case  for  the  future  m  moved  by  counsel 

This  was  a  cause  of  subtraction  of  church-rates, 
instituted  by  the  churchwardens  of  the  parish  of 
Harmston,  in  the  diocese  of  Lincoln,  against  the 
defendant,  one  of  the  parishioners. 

The  churchwardens  and  overseers  of  the  poor  of 
the  parish  had  borrowed  a  sum  of  money  from  the 
Public  Works  Commissioners  for  the  repairs  and 
mlteratioiia  of  the  church.  The  money  was  bor- 
rowed noder  the  provinons  of  5  Geo.  ^  c  36,  and 
was  to  he  repaid  by  twentjy  Minaal  instolmeaU. 


Sect.  1  of  that  Act  (so  far  as  is  material)  is  as 
follows : 

From  and  after  the  pa8sii]|r  of  this  Act,  it  shall  and  xnaj 
be  lawful  for  the  churchwarden  or  churchwardens  and  orer- 
seers  of  the  poor  of  any  parioli  in  England  or  Wales,  with 
the  consent  of  the  major  part  of  the  ^habitants  and  occu- 
piers assessed  to  the  relief  of  the  poor  in  vestry  assem- 
bled, or  where  any  parish  shall  be  under  the  cave  and 
management  of  any  select  vestry,  or  other  select  body, 
then  with  the  consent  of  not  less  than  four-fifths  of  mxch. 
select  vestry,  or  other  select  body  by  whatever  name  the 
same  may  be  called,  and  with  the  consent  of  the  bishop  of  the 
diocese  and  the  incumbent  of  such  jMxish,  to  make  applica- 
tion to  the  commissioners  authorised  and  emix>weared  to 
make  advances  for  public  works  under  the  provisions  of  the 
said  recited  Acts  for  any  loan  or  advance  under  the 
powers,  authorities,  provisions,  and  regulations  of  the 
said  Acts,  and  this  Act,  of  such  sums  or  sum  in  Ex- 
chequer bills  of  money  as  shall  be  necessary  for  defraying 
the  expense,  or  any  part  of  the  expense,  of  rebuilding,  re- 
pairing, enlarging,  or  otherwise  extending  the  acoommod»* 
tion  in  any  church  or  chapel  of  any  such  ixurish,  or  of  any 
district  or  division  thereof  respectively ;  and  if  such  oom- 
missioners  shall  think  fit  to  entertain  such  application,  and 
shall  be  satisfied  that  such  consent  as  required  by  this  Act 
has  been  given  and  obtained,  it  shall  and  may  be  lawful  for 
such  commissioners,  and  they  are  hereby  authorised  and 
empowercKl  to  make  and  grant  any  such  loan  or  advance  for 
the  purposes  aforesaid,  in  such  manner  as  the  said  com- 
missioners are  empowered  to  make  any  loan  or  advance 
under  the  authority  of  thesaid  recited  Acts,  or  any  of 
them. 

The  first  instalment  having  become  due,  a  rate 
was  made  by  the  churchwardens  and  overseers, 
which  the  d^endant  refused  to  pay,  alleging  that 
he  intended  to  dispute  the  validity  of  the  rate. 
The  plaintiffs  applied  for,  and  obtained  from  Sir 
Travers  Twiss,  the  Vicar-General  and  Official  Prin- 
cipal of  the  Consistorial  and  Episcopal  Court  of 
Lincoln,  htters  of  request  addressed  to  the  Dean 
of  Arches. 

In  accordance  with  a  direction  of  Sir  Robert 
Phillimore,  the  acceptance  of  the  letters  of  request 
was,  on  Feb.  3,  moved  for  in  open  court  by  Dr. 
Middleton,  when  the  learned  judge  objected  that 
the  letters  of  request  did  not  contain  the  date 
on  which  the  rate  was  made,  nor  circumstances 
which  should  exclude  the  operation  of  the  Church- 
Rate  Abolition  Act,  and  required  an  affidavit  of 
those  particulars. 

Sir. Robert  Phillimore  also  announced  that,  in  all 
future  cases,  he  should  require  that  acceptance 
of  letters  of  request  be  moved  for  by  counseL 

On  April  23,  the  cause  came  before  the  court,  the 
letters  of  request  having  been  meanwhile  accepted. 

Prideaux,  Q.  C,  and  Dr.  Middleton,  were  for  the 
plaintiffs. 

Dr.  Deane,  Q.  C,  and  Bay  ford,  for  the  defendant. 

Cur.  ado,  vult* 

Sir  R.  Phillimorb  gave  judgment  on  April  30,  to 
the  following  effect:— The  plea  states  that  the 
bishop  would  not  have  given  his  consent,  nor  the 
commissioners  have  advanced  the  money,  if  they 
had  known  the  facts.  But  as  a  matter  of  fact, 
they  did  consent,  and  did  advance  the  money. 
Two  questions  are  involved  in  this  case :  1st.  Does 
the  word  "church"  include  **  chancel?"  and  2nd. 
Even  if  it  do  not,  can  the  subsequent  expenditure  of 
money  upon  the  chancel  have  a  retroactive  effect, 
so  as  to  invalidate  the  rate?  Upon  the  first  point 
the  general  wording  of  the  Act  leads  one  to  construe 
"church"  as  including  "chancel."  The  Act,  more- 
over, requires  the  consent  of  the  incumbent 
(sect.  I),  which  would  hardly  have  been  the  case 
had  it  been  intended  to  exclude  repairs  of  the 
chancel.  If  it  be  said  that  it  is  an  injustice  to 
the  parish  to  have  to  pay  for  the  repairs  of  the 
chancel,  the  answer  is,  that  this  is  compensated  for 
by  the  rector  having  to  bear  his  share  of  the  repairs 
of  the  church.     AifiBiw^  \3afe  IwsX  ^Jm*^^  "^s^^  ^^*S^ 
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comprebc Olive  mewiiDf;  of  the  word  "  church " 
u  there  lued.  Upon  theie  ei^<"ii^*i  I  lio'i^  that  the 
word  "church"  iDcladea  "di»ncel."  A»  to  the 
•ecoud  question,  even  if  I  were  tn  conetrue  the 
word  "church"  in  its  more  reitricMd  sense,  I 
•bontd  hold  tb«t,  as  the  cumoiiitiontirt  advaaced 
the  mono;  on  proper  securitj'  at  fint,  tbej  could 
not  be  deprired  of  this  securitf  bf  the  after  acts  of 
the  pariah. 

Proctor*  for  the  pUintiffi,  Dtaron,  Son  and  Boyeri. 

Proctors  for   the  defendant,    Ciarlaon,   Son,  and 

April  23  and  30,  UeO. 
Shkfpabd  d.  Bbshett. 

LitUTs  of  Ttqvat — Ditcrtlian  of  Dtan  of  Ardax  (" 
wxipl  or  rtfutt — Kefatnl  to  acapl—Ho  grtmiutt 
alltytd—  fferwj— 23  Htn.  8,  C  9—3  *  i  Vicl. 
c.  86,  >.  13. 

A  da-k  vrai  chaTgtd  with  ihe  pmhlirMliim  of  a  vxiik  con- 
taining htTflirai  Joctrints-  A  coimni$aion  of  inr/ttiry 
auliorivii  lig  the  bishop  of  iAe  dioceit.  in  wAicA  IM 
alleged  offence  mu  commillttL  reported  thai  there  uroi 
nffident  prima  fade  groiaid  for  initiluting  farther 
proettsUngt.  Thrrtapmi  the  bishop  of  iht  diocese, 
tuiere  the  ckrL  held  prtftrmenl.  sent  lelltri  ofrequett 
to  Ike  Cotrl  of  Arches.  The  Irtlert  tet  out  the  pot- 
tages in  irhieh  the  albged  heresy  tras  coalained,  and 
rteited  iht  rfport  of  the  camnission  aj  inqtirg,  but 
staled  no  grounds  akg  the  court  ihould  (icc^t  ihe 
letters  of  rr^aetl. 

On  molioa  to  Hie  Coat  of  AreJiet 

Bdd,  thai  the  court  has  a  iliKrellon  lo  accejit  or  refuse 
tellers  of  request,  and  miU  exercise  ihiil  discretion  in 
facoUT  ofrtfasaL,  vAtre  no  grounds  nre  ilaleti  for  the 
arreptana,  or  where  from  the  nature  of  the  case  {as 
Aert,  on  a  charge  qfherrat/)  the  matter  is  espeeialli/  one 
for  the  cogniziinn  and  decision  of  the  biiJtap  of  the 
diocese.  Such  discretion  ii  not  liim'ird  under  the  pro- 
visions <f  33  Ren.  8,  e.  0,  nor  of  net.  13  o/  3  i"  * 
Vict,  c  8G,  (^Church  Discipline  Act). 

The  aiciuni  of  Sir  G.  Lee  in  Butirt  a.  Dolbeii,  2  Lte, 
317),  that  lie  Dean   of  Archit  is  ' 
Utters  of  retpiesi  coming  from   a  pro^ 
supported  bg  the  cate  of  Pellinjt  r>.  \ 
1U9,  on  thx  authority  of  which  that  di 

This  VM  an  applicatbn  to  the  Coort  of  Anjhes 
to  accept  letters  of  request  sent  by  the  Biihop  of 
Bath  and    Wells,  under  cir 
the  letters  of  request,  which 

Qfikluid,    b7   Di 


p  accept  the  letters 


titnlad,  "  Ad  AtA  tot  battar  imlondiw  Chnrcli  OiadphDi ; " 
.  ..J  -hich  uid  commiBcion  did  anjuin,  mtJinnis  nad  ao- 
■  tbe  hid  commidJoiien,  or  bdj  tlir««  of  them,  lo 
inqnirr  u  to  the  groniid*  of  ■  scrtaln  ehu^  viaM 
" — '  "- '    of  tha  paiiab  o(  Fmoi*  Btt 


lu^Uiid  mad  Ii^ud, 


BuiHtt,  ■  olsik  la  bolT 
.  ot  Kngt—d  and  Inlud, 
iSaltrood, -■--   — "  -•^— 

— . JuhBu 

diooHS  of  Londoii.  oomniitt«d  u 


,mt  of  tha  Hid  puiih  of  From*  Selowid,  tha  aid  Aain 
.dni  thkt  he,  Uia  Hid  iniliun  Jaaua  Earij  BaaiwM  hd. 


hr  hkriiiB  cwusd  to 

Gblidied  within  tha  aaid  dlooaaa  oaitaii 
adrtsadl;  ""'-'*'■'-  or  UBibh  Joctibia 
r  or  Tepacnut  to  Ihe  artiebs  and  fomui- 
Dited  dbmeh  ot  Bi«Uu>d  and  Intaad,  th* 


■iititlad,"Tlie 


Tlie  Cknidi  ud 


tli«  Tnetaiiu  HoreneBt  o 

csBiii  oontatlMd  In  a  rolnm 

tLs  World,"  adited  brthe  B«t.  Orb;  Sk 

liiid  pnWirtiea  In  London  in  18S7  i  "AP .-    . 

tuaChurchot  Engtaad,  ini  LattortotheBer.  E.B.PaMi, 
'  "  "  '  -•---•  Hebrew,  and  Cknon  ol  OuiM 
ion,"  [united  and  pohliihed  in 
thsTMT  18871  and  "£  Flea  for  Toleiatios  la 
lieChnrfltaor  &i«lud,lniLetiertotbaReT.  K.  B.Pniar, 
I.D.,  Bagiai  FroCelMir  ol  Hebrew,  and  Canon  of  ChiM 
'taarch  Otfoid,  third  edition."  isioted  and  pnbUdied  ia 

.milnn    tn    tho    nau-  IRRR.    Uld    MBtalnlUK    tba    foUowiBr, 

t  vt  which  tb«  lai 

K   in  tha  auaT  entitled 
lementirfinai'' 

"Tbetealqaeition  H  U    " 
9  dstarmined  bf  lla  nltiiBi 
'  '-M  Kenanllj  ^rrmdins  c1 


i.D„aegiua  Pro 
-Uurcb,  Oiford,  ■ 


,.<nij  lailnrea. 
'Bnrch  u  she  w 


aa  vd  anr  won  m 


lalaidi 


:L-  that  of  the  Duriuun  Letter,  the  Jemaaleai  tttahopric,  or 
t  he  OvrhOEO  JuJvment,  at  all  which  periods  the  wsk  and 
tlie  uuaiable  (bU  io  the  ground  bewUdered  i  bnt  we  mut 


with  1807.    We  mnB 


_. .     . ,  .       il  TaimaantatioB  la  the 

if  Loida.  bat  at  her  Hosrdotel  npnamtation  at  hsr 
jd  bar  doctrinal  repreaentatiOD  u  her  pulpits  and 
wIb.  When  we  hare  dona  this,  bat  not  till  then, 
I  be  nble  to  a&y  what  hare  beeo  the  reanlte  of  tha 

.□dlv.  'The  roctrine  ot  the  Holj  Enchariat.'  Two 
^ntshereinToUed— the  DoctrbiD  ot  Sactiflae  and 
Beal  Presence.  Dr.  Newman  tella  oa  in  bit 
■U'— '  When  a  ooireapondant  in  iTOod  faith,  wnila  to 
wpei  to  VT  that  Iha  "Sacnflee"o(  the  Hdf 
.St.  spokei  ot  ill  the  tract,  waa  a  false  pdnt  foe 
'  '  thought  the  idinake  too  plsaaant  t->  be 
I  Bu  uknl  ulniit  it.'  Tbia  OMj  be  a 
held  br  the  (aDan) 


ditfTufled,  ho 
.._^  \in  'Ont  Ma 
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Eucharist.'  The  sermon  states,  *  The  presence  of  which  our 
liord  speaks  has  been  termed  sacramoutal,  Huperuatural, 
mystical,  ineffable,  opposed  not  to  what  is  real,  bat  what  is 
natural.  It  is  a  presence  without  us,  not  within  us  only ;  a 
presence  by  virtue  of  our  Lord's  words ;  althouj^h  to  us  it 
becomes  a  saving  presence,  received  to  our  salvation  through 
our  laith.  .  .  .  The  word  body  is  no  figure.  For  our 
Lord  says,  "  This  is  my  body ; "  and  not  so  only,  but  *'  This 
is  my  body,  which  is  given  for  you."  Since  then  it  was  His 
true  body  which  was  .given  for  us  on  the  cross,  it  His 
true  body  which  is  given  to  us  in  the  Sacrament.  The 
manner  of  the  presence  of  the  body  is  different.  The  body 
which  is  present  is  the  same ;  for  He  has  said,  *'  This  is  my 
body  which  is  given  for  you."  " 

"The  priests,  or  priest  and  deacon,  formerly  standing 
with  faces  opposite  to  each  other,  and  leaning  over  the 
altar  in  apparently  amicable  conference,  now  appear  in 
their  sacerdotal  position  as  though  they  were  in  reality 
occupied  in  the  great  Sacrifice  which  it  is  their  office  to 
offer.  Formerly  an  ordinary  surplice,  and  frequently  not 
over  clean  or  seemly,  covered  the  person  of  the  ministering 
priest,  no  difference  being  numif ested  between  that  and  all 
other  offering  of  Prayer :  now,  the  ancient  vestments  pre- 
sent to  crowds  of  worshippers  the  fact  that  here,  before 
Qod's  Altar,  is  something  far  higher,  far  more  awful,  more 
mysterious,  than  aught  that  man  can  speak  of,  namely,  the 
presence  of  the  Son  of  Ood  in  human  flesh  subsisting. 
And  towards  this  are  tending  all  the  ancient  rites  of  the 
Church  which  are  now  in  course  of  restoration.  The  solemn 
music  and  the  smoke  of  the  incense  go  up  before  God. 
assuring  the  world  that  here  is  no  appearance  only  of  love, 
but  a  reality  and  a  depth  which  human  hesjrbs  cannot 
fathom,  nor  even  the  Angels  themselves.  The  incense  is 
the  mediation  of  Jesus  ascending  from  the  altar  to  plead 
for  the  sins  of  man." 

And  in  the  said  work,  iotituled.  "  A  Plea  for  Toleration 
in  the  Church  of  England :  second  edition : " 

"  The  greater  i>art  of  the  priesthood  does  now  mnintain 
and  set  forth,  without  flinching,  those  doctrines  which  were 
then  (that  is,  in  the  year  1830),  to  say  the  least,  held  in 
abeyance.  To  speak  only  of  myself,  I  have  workcHl  steadily 
onwards  as  far  as  my  humble  powers  have  enabled  me, 
cheered  and  instructed  by  the  *  l^acts  for  the  Times,'  and 
your  own"  (that  is  to  say,  the  said  Bev.  E.  B.  Pusey's)  "  more 
special  teaching  in  Oxford,  to  contend  eamesuy  for  the 
faith  once  delivered  unto  the  saints,  that  faith  seeming  to 
me  to  derive  its  whole  efficacy  from  the  right  appreciation, 
primarily,  of  the  Doctrine  of  the  Incarnation,  and  de- 
pending  on  that,  the  real,  actual,  and  visiblejpresence  of 
our  Lord  upon  the  altars  of  our  churches.  Without  that 
doctrine,  as  containing  and  inferring  the  sacerdotal  office 
of  the  priest,  and  the  sacriflcisl  chanu^ter  of  the  sltar,  there 
would  seem  to  me  no  Church  at  all.  It  could  not  but  be 
that,  somehow,  the  words  of  our  blessed  Lord  must  be 
true,  '  Except  ve  eat  the  flesh  of  the  Son  of  Man,  and  dxink 
His  blood,  ye  have  no  life  in  you.'  " 

'*  In  proportion  as  the  doctrines  of  the  Beal  Presence  and 
Eucharistic  Sacrifice  have  found  their  way  into  the  faith  of 
congregations,  so  have  ceremonial  observances  increased, 
and  have  become  more  and  more  acceptable.  That  which  I 
taught  first,  in  1842,  I  have  naturally  followed  up  when  the 
opportunity  came ;  and  it  is  now  my  hapi^iness  to  say  that 
I  have  been  enabled,  with  Clod's  blessing,  to  realise  many 
things  in  the  dignified  observance  of  the  blessed  Sacrament, 
whicn  I  then  onlv  dreamed  of  as  possible.  I  have  been 
enabled  to  revive  the  ancient  Catholic  vestments,  and  to  use 
with  them  many  beautiful  ceremonies  which,  though  of 
late  years  fallen  into  desuetude,  always  form^  a  port  of 
the  Service  of  the  Eucharist  in  olden  times." 

"  Our  eacharistio  office,  instead  of  being,  as  in  too  many 
instances  it  used  to  be,  mutilated  and  curtaile'l  of  its  fair 
proi)ortions,  and  very  often  a  mere  dead  piece  of  formalism, 
has  become  a  living,  real,  spiritual  offering  of  Jesus  CHirist 
upon  the  altar." 

'*  Well,  I  do  not  know  what  others  of  my  brethren  in  the 
priesthood  may  think — I  do  not  wish  to  compromise  them  by 
anything  that  I  say  or  do— but  seeing  that  I  am  oue  of  those 
who  bum  lighted  candles  at  the  altar  in  the  day  time;  who 
use  incense  at  the  Holy  Sacrifice ;  who  use  the  Eucharistic 
vestments;  who  elevate  the  Blessed  Sacrament ;  who  myself 
adore,  and  teach  the  people  to  adore,  the  consecrated 
elements,  believing  Christ  to  be  in  them ;  believing  that 
under  their  veil  is  the  sacred  body  and  blood  of  my  Lord 
and  Saviour  Jesus  Christ ; — seeing  all  this,  it  may  be  con- 
ceived that  I  cannot  rest  very  much  at  ease  under  the  im- 
putations above  redted." 

"Is  it  really  the  case,  that  the  Church  of  Borne  is  the 
only  communion  in  which  men  mav  hold  the  doctrines  of 
the  Beal  Presence  and  the  £uobanstic  {Sacrifice,  and  be  in 
proportion  reverential  in  their  devotions,  and  adore  God  in 
that  blessed  ofliaring?  Is  the  Church  of  EngUmd  to  stand 
aloof  and  be  singnlar  in  the  aspect  of  a  dead  intellectual 
monotony,  exduding  aU  that  has  tsith,  passion,  love,  oar 
feeling  in  her  devotions  ?  " 

"  It  is  not  for  a  chasuble  or  a  cope,  lighted  tapers  or  the 
smoke  of  inoense,  the  mitre  or  the  pastoral  staff,  that  we  are 
oontending :  bat  as  all  those  who  think  deeply  on  either  side 
of  the  question  know  f  nil  well,  for  the  doctrines  which  lie 
bidden  nnder  them.  Ko  one  of  the  commonest  capacity 
would  either  nndeorso  the  trouble  or  encounter  the  expense 
vUeh  to  uoKfoidaiuj  oouMoted  with  tha  proper  obMrriBtM 


of  religious  ceremonies,  if  it  were  only  for  the  external  show 
which  was  to  be  gained  in  them." 

"The  Church  of  England,  as  all  (Catholic  (Hiurches.  is 
agreed  upon  tMs,  and  therefore  the  Bishop  of  Loudon, 
though  he  may  not  be  so  just,  is  still  in  his  generation  the 
wiser  (if  he  desire  at  once  to  go  to  the  root  of  the  matter) 
not  to  heed  the  ritual,  but  plunge  at  once  into  the  doctrine. 
Let  us  ascertain  then  what  the  doctrine  is  which  is  brought 
into  question.  It  is  threefold— I.  The  real  objective  presence 
of  our  blessed  Lord ;  II.  The  sacrifice  offered  bv  the  priest : 
and  III.  The  a<ioratiou  due  to  the  presence  of  our  blessed 
Lord  in  the  Holy  Eucharist." 

And  in  the  said  work  entitled  "  A  plea  for  Toleration  in 
the  Church  of  England,  third  edition. 

"  I  therefore  send  forth  this  third  edition  with  as  little 
comment  as  possible,  and  in  predselv  the  saa  e  language  as 
that  which  was  used  in  the  nrst  and  second  editions,  save 
and  except  the  two  passages  referred  to,  omitting  also  the 
postscript  which  by  the  events  in  the  Church  which  have 
occnrrea  in  the  interval  has  now  no  bearing  on  the  subject. 
The  reader  will  observe  that  in  the  two  first  editions  the 
words  were :  '  The  real  actual  and  visible  presence  of  our 
Lord  upon  the  altars  of  our  churches.'  In  the  present 
edition  ne  will  find  the  following  words  substituted:  *  The 
real  and  actual  presence  of  our  Lord  under  the  form  of 
bread  and  wine  ui>on  the  altars  of  our  churches.'  He  will 
slso  observe  that  in  the  former  editions  the  words  were : 
*  Who  mys€df  adcre  and  teach  the  people  to  adore  the  con- 
secrated elements,  1>e]ieving  Christ  to  be  in  them — ^believing 
that  upder  their  veU  is  the  sacred  body  and  blood  of  my 
Lord  and  Saviour  Jesus  Christ.'  He  will  now  find  the 
following  words  substituted:  '  Who  myself  adore  and  teach 
the  people  to  adore  Christ  present  in  the  Sacrament  under 
the  form  of  bread  and  wine,  beliering  that  under  their  veil 
is  the  sacred  body  and  blood  of  my  Lord  and  Saviour  Jesus 
Christ.'  My  meaning,  and  that  which  passed  through  my 
mind  in  writing  the  original  passages^  was  precisely  the 
same  as  that  whic^h  is  now  convey^  m  the  words  substi- 
tuted ;  but  as  the  original  words  were  liable  to  a  different 
construction  from  that  in  which  I  used  them,  I  therefore 
most  willingly  in  this  edition  adopt  another  formula  to 
express  my  meaning.  The  formula  now  adopted,  and  which 
without  any  doubt  will  convey  the  doctnne  of  the  real 
presence  as  the  Church  would  teach  it,  has  been  suifgested 
to  me  by  him  whose  name  stands  at  the  head  of  this  pam- 
phlet" (that  is  to  say,  the  said  Bev.  E.  B.  Pusey,D.D.),  ^'  one 
to  whom  the  whole  Church  would  implicitly  bow  and  all 
revere.  I  have  no  hesitation  in  ado]^ting  his  words  as  mv 
own  fully  and  completely,  and  on  this  basis  am  ready  with 
him  patiently  to  contend  for  the  faith  once  delivered  to  the 
saints,  and  if  need  be  gladly  to  suffer." 

"  The  three  great  doctrines  on  which  the  Catholic  Church 
has  to  take  her  stand  are  these.— I.  The  real  objective 
presence  of  our  blessed  Lord  in  the  Eucharist;  II.  The 
sacrifice  offered  by  the  priest:  and  III.  The  adoration  due 
to  the  presence  of  our  blessed  Lord  therein." 

And  whereas  it  api>ears  from  the  said  report  that  the 
said  commissioners  did  assemble  by  virtue  of  the  said 
commission  in  London-house,  St.  James's-square,  in  the 
parish  of  St.  James's,  Westminster,  in  the  diocese  of 
London,  on  Thursday,  the  5th  Nov.,  in  the  year  of  our  Lord 
198S,  for  the  purpose  of  executing  the  said  commission. 
That  all  the  proceedings  before  the  said  commissioners  were 
public.  That  the  said  commissiouers  did  examine  witnesses 
on  oath  in  reference  to  the  said  charge,  and  did  hear  counsel 
on  both  sides  (the  said  witnesses,  or  some  of  them,  being 
cross-examined  by  counsel  alleging  that  he  appeared  on 
behalf  of  the  said  William  James  Early  Bennett) .  That  the 
said  commisaiimers  di  1  then  adjourn  to  deliberate  upon  the 
case  brought  before  them.  That  after  due  consideration, 
the  said  commissioners  haviog  returned  into  the  room 
where  the  said  inquiry  was  so  publiclv  held  as  aforesaid,  the 
said  worshipful  dmucellor  of  the  mooese  of  London  did, 
on  behalf  of  the  commissioners,  openly  and  publicly  declare 
the  opinion  of  the  commissioners  in  the  following  terms : — 
<*The  commissioners  have  very  carefully  considered  the 
questions  submitted  to  them  under  this  commission,  and 
hereby  openly  and  publicly  declare  their  unanimous  opinion 
that  tnere  is  a  sufficient  prima  facie  ground  for  instituting 
further  proceedings."  And  whereas  the  said  commissioners 
transmitted  to  the  then  Lord  Bishop  of  London  under  their 
haudd  and  seals  tbo  depositions  of  the  said  witnesi^es  token 
before  tiiem,  together  with  the  works  put  in  evidence,  and 
also  a  report  of  the  unanimous  opimon  of  the  said  com- 
missioners present  at  the  said  mquiry  that  there  was 
sufficient  prtnui  facie  ground  for  instituting  further  pro- 
ceedingrs  against  tlie  ssiid  William  James  EUirly  Bennett  for 
having  within  two  ve:irH  last  past  been  guilty  of  offending 
against  the  laws  ecclesiusticsl,  as  charged  by  the  said  Thomas 
Byord  ShepparJ.  And  where  s  such  rei)ort.  together  with 
the  said  depositions  of  thenaid  witnesses,  and  the  works  put 
in  evidence,  has  been  filed  in  the  registry  of  the  diooeee 
of  London.  And  whereas,  together  with  the  copy  of  such 
report  transmitted  to  us  by  the  said  then  Lord  Bishop  of 
London  as  i^oresaid,  there  bos  also  been  transmitted  a  copy 
of  the  said  depr«itions  in  accordance  with  the  provisijns 
of  the  said  Act  of  Parliament,  intituled,  "  An  Act  for  better 
enforcing  Church  Discipline."  And  whereas  no  articles 
have  been  as  yet  filed  in  the  registry  <  f  our  diooesA  ol  ^m^^ 
and  Wells,  either  \>3  u%  «t  \«  x2oft  n>5A.  ^^qtaam^TK^ 
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,    ,  ,  Lord  Biahop  oj 

Welb,  do  leqnsat  tdu  tbe  Blgbt  Honoaiablt  Sr  Robert 
jDHipn  Pblltimore,  VocAor  ot  Iaw,  oflld«l  prlwdHl  of  the 
Arcbes  Court  of  ChntarbiUT,  lawiullT  ooiutltiiuidt  todt 
•amgatf^  or  wnie  other  oompetent  jndie  in  thi(  beull.  to 
iHoe  ft  dtatUm  or  decree  under  eeol  ol  the  imid  oonrt,  citing 
the  add  William  Juoea  Eulr  Bennett  to  tppeu  at  >  oertaii 
time  uid  pluH  therein  to  be  vpeoifled,  end  viawer  to  oertnln 
Ktticlee.  heeds,  podtkmi,  or  tnterrocetorlee,  tonohins  end 
eonoenUDff  hie  eoul'i  heemt,  end  the  lewfnl  oorreotfam  end 

oiell/  for  hevlD^  offended  a^einat  tJte  lewe  sooleBfefltiaal, 
hr  heTidv,  within  two  jeere  tut  part,  caueed  to  be  printed 
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tbere  ahall  be  no  appetl  from  uij  interiocDtofT 
decree  or  order  not  Having  the  force  or  effect  of  a 
definite  sentence,  and  thereby  ending  the  •ait  in  the 
cnnrt  of  appeal  of  the  prorince,  ure  hj  the  peimit- 
NOQ  of  the  judge  of  luch  court." 

Cur,  ada.  nutt. 

Apt^  30.— Sir  R.  J.  Fhillhiobk  now  ddiTcrtd 
jndfcment.—In  tliiB  caie  an  application  hu  been 
made  to  the  court  to  accept  letters  ol  request  fnm 
the  Biihop  of  Bath  and  Welle,  under  the  proriaioot 
of  the  I3th  Kctjon  of  3  &  4  Vict,  c  86  C^i  Act  fot 
the  Diacipline  of  the  Clergj).  It  appeara  frooi  tbt 
recital  in  these  letters  that  the  Be*.  William  Janus 
Early  Bennett,   a  clerit    in  holy  orders,   Tkar  of 
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A.  J.  Sltphm  Q.C,  (Dr.  Trulram  with  him),  ott 
behalf  of  tbe  promoter,  mored  that  the  court  should 
accept  tlie  letters  of  request.  [Sir  R.  J.  Pehllihobe. 
— In  the  letters  of  request  no  reason  whatever  is 
alleged  why  the  court  should  accept  them;  some 
reason  should  be  given  to  account  for  sending  the 
matter  in  the  Qrst  instance  to  the  Superior  Court.] 
Since  the  Church  Diadplinc  Act  it  has  not  been 
usual  to  assign  any  reason.  And  it  is  not  necea- 
sary,  the  bishop  having  a  right  to  send  the  case  to 
the  court  of    the  province  in   the   Bret  instance. 

CSir  R.  J.  Phillimore. — Do  you  then  contend  that 
have  no  option,  but  that  the  letters  of  request  sre 
Tirtually  a  mandate  to  this  court,  and  that  I  am 
bound  to  accept  them?]  Yea,  if  the  letters  come 
(rom  a  court  having  jurisdiction  in  the  matter,  and 
If  tlie  requisitions  of  the  Church  Discipline  Act  are 
complied  with. 

BalUr  T.  Dniben,  2  Lee.  317  ;  and 

FellingT.  BTtisfon,  1  Com.  199, 
an  authorities  for  the  proposition  that  when  letters 
of  request  are  granted  by  a  prujier  judge,  the  Court 
of  Arches  is  "  liound  to  roceive  them  rx  deliilo 
jiatilia."  He  then  contended  that,  even  if  prior  to 
the  Church  Discipline  Act  (3  &  4  Vict.  c.  H6),  the 
Court  of  Arches  had  any  discretion  to  accept  or 
refuse,  yet  such  discretion  no  loneer  remained  since 
that  Act,  sect.  13  of  which  provided  in  large  terms 
a*  follows :  -<  That  it  shall  be  lawful  for  the  bishop 
of  any  diocese  within  which  any  such  clerk  shall 
hold  any  preferment,  or,  if  he  hold  no  preferment, 
then  for  the  bishop  of  the  diocese  in  which  the 
offence  is  alleKed  to  have  been  committed,  io  any 
-"i,  if  he  shall  think  fit.  either  in  the  Si 


offence  against  the  laws  ecdeaiasticBl,  by  tbe 
publication  of  a  work  containing  heretical  doctrinei, 
in  the  diocese  of  London.  The  prefermeKt  of  th* 
accused  clerk  was  situated  in  the  dioce«e  of  Bath 
and  Welis— the  alleged  uffence  was  committed  in 
[he  diocese  of  London :  therefore,  if  the  accused 
clerk  was  to  be  criminally  proceeded  against  in  th* 
Ecclesiastical  Court,  the  provisions  of  tbe  natoH 
(sect.  3),  to  which  I  have  referred,  rendered  it  neces- 
sary that  these  proceedings  should  be  taken,  in  the 
first  instance,  under  the  authority  of  the  Usht^  in 
whose  diocese  the  alleged  offence  had  be«n  omd- 
mitted.  The  late  Bishop  of  Londoa  isaued  a 
commission  to  certain  persons  to  inquire  iQt»  ttaa 
grounds  of  the  charge,  and  to  report  to  him  whether 
or  no  there  was  a  case  for  further  iaquirj.  They 
reported  that  there  was  a  case  for  farther  inquiry. 
That  report,  and  the  evidence  upon  which  it  was 
founded,  were  afterwards  filed  in  the  registry  of  the 
diocese  of  Ixindon,  according  to  the  requirements 
of  the  statute  (sect.  G) ;  and  it  became  neceasaiy 
that  any  further  proceedings  in  the  matter  ibould 
be  carried  on  under  the  authority  of  the  Bishop  of 
Bath  and  Wells :  (See  sect*.  6  aod  7).  Tlie  statute 
provides,  sect.  1 1,  that  after  the  report  of  the  com- 
missioners "  the  bishop  shall  proceed  to  heat  the 
cause,  with  the  assistance  of  tbe  assessors;"  .  .  . 
and  upon  the  hearing  of  such  canae,  the  bishop 
shall  determine  tbe  same,  and  pronounce  seu- 
Icnce  thereupon,  according  to  the  ecclesiaatkal 
law."  The  statute  further  providea,  sect.  13,  "that 
it  shall  be  lawful  for  the  bisho[^  ...  if  he 
■hall  tbink  fit,  either  in  the  Brit  instance  or  after 
tbe  commisaionen  shall  have  reported  that  tbeie  is 
sufficient  primS  facie  ground  for  inatitnting  proceed- 
ings, and  before  the  Sling  of  the  article*,  but  not 
afterwards,  to  send  the  case,  by  letter*  of  request, 
to  the  court  of  appeal  of  the  province,  to  he  then 
heard  and  determined,  according  to  the  law  and 
practice  of  such  court."  Tlie  Bishop  of  Bath  aod 
Wells  has  availed  himself  of  this  latter  atlemative, 
and  has  sent  this  case,  by  letters  of  request,  to  the 
Court  of  Arches.  It  is  to  be  otMerved,  that  the 
itatute  does  not  empower  the  bishop  to  send  the 
case  Rinpficrfer  to  the  court  of  appeal,  but  to  send 
it  by  letters  of  request  to  that  court.  If  thcM 
letters  are  accepted  by  me,  and  the  request  of  the 
inferior  court  complied  with,  a  decree,  which  is 
■quivalent  tn  a  citation,  will  issue  from  this  court ; 


>r  after  the  commissioners  shall  have  reported  that     the  accused  clerk  will  be  cited,  and  the  trial  will 


there  is  sufficient  pri'nd  fade  ground  for  ieatituting 
proceedings,  and  before  the  HIing  of  the  articles, 
but  not  afterwards,  to  send  tbe  case  by  letters  of 
raqaest  to  tbe  court  of  appeal  of  the  province,  to 
be  there  heard  and  determined  according  to  the  law 
and  practice  of  such  court;  provided  always  that 
t2ie  judge  of  tbe  said  court  may,  and  he  is  hereby 
authorised  ind  empowered  from  time  to  time  to 
make  an^  order  or  order*  of  court  for  the  purpose 
Of  atpediUag  sach  suits,  or  otherwise  improving  tbe 
~"»ot  the  iaid  court,  and  Irooi  time  Vi  luue ' 


ater  ud  nroka  the  ■ 
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take  place,  in  the  Srat  instance,  before  this  cooit. 
It  has  been  argued  that  tbe*e  letters  of  request  si« 
In  truth  letters  of  command,  and  that  I  liave  do 
option  but  to  accept  them.  This  argument  is  mai>- 
ta^ned.  both  by  referring  to  the  eiprcaa  woida  of 
the  statute  of  the  Queen  and  to  the  law  and  practic* 
with  respect  to  leilers  of  request  previooily  to  dw 
liaasing  of  that  statute.  I  am  about  to  pwnwttuci 
my  opinion  u>ion  the  soundnesi  of  tfaia  argtUDcat; 
and  in  order  to  make  the  condntioB  at  wUdi  I 
Wte  tni.^«i  fully  intelligible,  it  wUl  h 
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[ASCHEB. 


it  is  founded.    First  of  all,  however,  it  may  be  well 
to  consider  the  necessary  consequences  which  flow 
from  the  position  of  law.    It  is  the  plain  duty  of 
every  bishop,  having  regard  both  to  the  nature  of 
his  office  and  to  the  obligations  which  at  the  time 
of  his  consecration  he  takes  upon  himself,  to  main- 
tain  within   his    diocese  ecclesiastical  discipline, 
and   especially  as  to  matters  of  heresy,  such  as 
are  the  subject  of  the  present  charge.    But  if  the 
argument  which    has    been  addressed   to   me   be 
sound,  every  bishop  in  the  province  of  Canterbury 
may  devolve,  at  his  own  will  and  pleasure,  upon  the 
court  of  the  archbishop,  the  execution  of  the  most 
arduous  part  of  his  duty  as  diocesan.    It  is  not 
necessary  that  he  should  state  any  reason  for  so 
doing ;  the  natural  order  of  things  is  reversed,  and 
the  inferior  sends  a  mandate  to  the  superior  judge, 
which,  without  inquiry,  he  must  obey.    It  is  not 
too  much  to  say  that  such  an  exposition  of  the  law 
requires  to  be  very  clearly  demonstrated  before  it 
can  be  accepted.    Inasmuch  as  letters  of  request 
are  the  technical  description  of  a  proceeding  apper- 
taining to  ecclesiastical  law — words  of  art,  so  to 
speak,  derived  from  that  system  of  jurisprudence — 
the  examination  of   the  question  naturally  falls 
under  the   two  following  divisions  :    (1)  the  law 
which  prevailed  before  the  statute  3  &  4  Vict.  c.  86 ; 
(2)  the  law  introduced  by  that  statute.    Upon  the 
first  division  of  the  subject  the  following  observa- 
tions have  occurred  to  me.    It  is  hardly  necessary 
to  state  that  the  proposition,  that  a  bishop  can 
order  his  metropolitan  or  archbishop  to  do  a  parti- 
cular act,  such  as  to  entertain  a  suit,  is  not  to  be 
found  in  the  general  ecclesiastical  law.    That  law, 
as  well  as  the  common  law  of  England,  has  indeed 
been  careful  to  protect  the  bishop  from  any  undue 
assumption  of  jurisdiction  by  the  archbishop  over 
him ;  but  I  am  not  aware  of  any  instance  in  which 
the  law  has  thought  it  necessary  to  protect  the 
archbishop  from  the  usurpation  of  his  suffragan. 
"  Letters  of  request,"  "  Uter<B  reguisitoriales,**  as  they 
are  called  in  Oughton  r2  Ordo  Judiciorum,  445, 
465),  are  a  form  of  procedure  peculiar  to  the  canon 
law,  and  certainly  do  not  in  their  natural  construc- 
tion imply  a  command.    A  very  learned  judge, 
however.  Sir  George  Lee,  in  the  case  of  Butier  v. 
Doiben,  2  Lee,  317,  is  reported  to  have  said :  **  As 
to  the  discretion  of  this  court,  whether  it  shall 
accept  or  refuse  letters  of  request  when  granted  by 
a  proper  judge,  the  delegates  held  in  the  case  of 
Dr.  Pelling  v.  Whiston,  1  Comyn*s  Rep.  199,  that  the 
Dean  of  the  Arches  was  bound  to  receive  them  ex 
ddfiio  juBtitia ;  but  that  it  was  in  the  discretion  of 
the  inferior  Judge,  whether  he  would  grant  them." 
As  this  is,  I  beueve,  the  only  authority  which  can 
be  cited  in  support  of  the  position  that  the  accept- 
ance of  the  letters  of  request  is  obligatory  upon  the 
Superior  Court,  I  have  thought  it  right  to  examine 
very  carefully  the  circumstances  of  this  case,  which 
are  very  remarkable.    The  case  of  Petting  v.  Whis- 
ton,  which  was  argued  in  the  years  1712-13,  hap- 
pened at  a  time  of  great  political  excitement,  in 
which  the  Church    was   largely  concerned,    and 
which  was  not  without  its  influence  on  the  pro- 
ceedings   in    this   case.    I   remember  that  Lord 
Stowell  said,  as  to  a  case  decided  in  1719,  in  which 
religious  and  political  feelings  were  much  mixed 
up :  ''I  shall  pass  over  a  case  which  has  been  cited 
from  the  State  Trials,  as  it  was  one  of  party  heat, 
and  took  place  in  times  of  party  ferment,  and  is 
of  smidler  authority  on  that  account:"  (^Hutchins 
T.  Denziloe  and  Loveland,  I  Consist  Bep.  174.)    The 
history  of  the  proceediufl^s  of   this  extraordinary 
case  are  to  be  found  partly  In  Burnett's  History  of 
his  Own  Times,  voL  6,  pp.  58-7,  edit.  1833,  8vo, 
partly  in  an  account  Whiston  published  of  his  own 
case  in  1715,  tLzd  partly  in  a  note  of  Comyns,  C.  B. 
(who  was  one  of  the  ooansel  in  the  cause)  of  the 


proceedings  before   the   delegates:  (Comyns*  Rep. 
199.)    As  the  delegates  never  gave  reasons  for  their 
judgment,  but  little  information  is  to  be  extracted 
from  the  record  of  their  proceedings.    Towards  the 
close  of  the  year  1710,  Convocation  had  been  sum- 
moned by  the  Queen  for  the  transaction  of  business, 
mainly,  if  not  exclusively,  that  it  might  pass  a 
synodical  judgment  upon  the  writings  of  Whiston. 
Great  doubt  arose  as  to  whether  it  was  competent 
to  that  body  to  censure  heretical  doctrines  and 
their  maintainers ;  the  opinion  of  the  twelve  judges 
and  of  the  law  officers  of  the  Crown  was  in  com- 
pliance ^ith  an  address  of  Convocation  taken  by 
the  Crown  in  1711.    Convocation  was  authorised  to 
pass  a  sentence  upon  his  works,  which  they  con- 
demned ;  but,  from  various  reasons,  the  condemna- 
tion seems  to  have  had  no  practical  result ;  and  in 
1712  a  Dr.  Pelling,  as  a  voluntary  promoter  of  the 
office  of  the  judge,  filed  articles  of  heresy  against 
Whiston,  who  dwelt  within  the  exempt  or  peculiar 
jurisdiction  of  the  Dean  and  Chapter  of  St.  Paul's. 
The  Commissary  of  the  Court,  Dr.  Harwood,  sent 
the  case  by  letters  of  request  to    the  Court  of 
Arches :  the  judge  of  the  Court  of  Arches,   Dr. 
Bettesworth,  alleging  that  there  was  **  no  sugges- 
tion of  any  reason  why  the  cause  should  not  be 
brought  before  the  proper  ordinary,"  in  Feb.  1712, 
Dr.  Harwood  sent  new  letters  of  request,  alleging  as 
grounds  that  as  commissary  he  had  not  authority 
to  inflict  a  proper  punishment  for  heresy,  as  he  had 
no  commission  from  a  bishop ;  or,  according  to  the 
minutes  of  the  Delegates'  Process  Book,  "on  account 
of  gravity  of  matter,  and  doubt  whether  commis- 
sary could  inflict  proper  punishment,  he  humbly 
repeats  his  request."    While  the  Courtjof  Arches 
was  considering  the  application  of  Dr.  Harwood,  it 
seems  that  Dr.  Pelling  prayed  an  original  citation, 
not  by  letters  of  request,  but  under  the  statute  of 
23  Hen.  8,  c.  9,  to  which  I  shall  presently  advert. 
On  the  16th  Feb.  Dr.  Pelling  renewed  his  applica- 
tion ;  on  the  25th  Feb.  the  judge  of  the  Court  of 
Arches,  according  to  the  report  in  Comyns,  p.  200, 
^*  decreed  that  letters  of  request  from  Dr.  Harwood 
lie  not  before  him,  because  in  a  case  of  heresy  the 
bishop  of  the  diocese  hath  jurisdiction  in  places 
otherwise  exempt  within  his  diocese,  and  notwith- 
standing the  Statute  of  Citation,  an  heretick  may 
be  cited  to  appear  before  him  upon  letters  of  request 
from  the  judge  of  the  Peculiar,  or  by  process  sub 
muiuOf  &c.,  and  therefore  he  cannot  decree  a  cita- 
tion," &C.    On  the  2nd  March  Pelling  appealed  to 
the  delegates,  to  which  appeal  Whiston  was  no 
party ;  but  the  judge  of  the  Arches  seems  to  have 
been  heard  by  counsel,  who  argued,  according  to 
the  report,  as  follows :  "  That  a  superior  judge  is 
not  obliged  to  accept  letters  of  request,  for  no  law 
saith  that  he  is  so  obliged,  and  it  would  be  incon- 
venient,  since  the  fees  would  all  belong  to  the 
inferior  judge,  and  unreasonable  since  the  superior 
judge  cannot  oblige  the  inferior  to  grant  such  letters 
of  request,  and  therefore  ought  not  to  be  obliged  to 
accept  them ;  secondly,  the  inferior  judge  in  this 
case  had  no  jurisdiction,  for  he  cannot  excommu- 
nicate, degrade,  or  deprive."     "  Statute  2  Hen.  4, 
c.  15,  speaks  of  the  bishop  of  the  diocese,  and  so 
does  10  Hen.  7,  c.  17.    Thirdly,  the  bishop  of  the 
diocese  hath  jurisdiction  In  case  of  heresy  in  places 
exempt.    Fourthly,  there  was  no  cause  depending 
before  Dr.  Harwood,  and  the  Arches  have  juris- 
diction only  in  case  of  appeals   by  patent."     To 
this  argument  it  was  replied,  that  the  bishop  was 
by  express  v/ords  of  the  23  Hen.  8,  c.  9  (the  Bill 
of  Citations)  restrained  from  citing    any  person 
dwelling  in  a  Peculiar  before  him,  and  that  this 
case  was  not  within  the  exceptions  mentioned  in 
the  statute.    That  there  was  no  appeal  from  thA 
commissary  of  St,  P«Ni'%  V*  >Joka  Xsvsiass^  «k»^  ^ 
the  oV3a«t  YiaxA^W  ^%a  \Rwftf^s^Vj  ^«52^-  »k  ^^^ 
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statute,  ^^  That  it  shall  be  lawful  to  every  archbishop 
of  this  realm  to  cite  any  person  inhabiting  in 
any  bishop's  diocese  within  his  province  for  causes 
of  heresy,  if  the  bishop,  or  other  ordinary  imme- 
diate thereunto,  consent,  or  do  not  his  duty  in 
punishment  of  the  same,"  and  that,  on  the  whole 
**the  judges  of  the  Arches,  by  refusing  a  citation,'* 
not  letters  of  request,  "  denied  justice."  The  dele-' 
gates  reversed  the  sentence  of  the  Arches;  but 
upon  what  grounds  does  not  appear.  Whether 
because  he  ought  to  have  issued  an  original  citation 
under  the  4th  section  of  the  Act,  or  because 
sufficient  grounds  were  laid  by  the  second  letters  of 
request  for  his  acceptance  of  them  (in  the  present 
case  before  me,  it  will  be  remembered  that  no 
grounds  are  laid),  and  he  had  exercised  his  dis- 
cretion improperly  in  not  accepting  them;  or 
whether  he  was  bound,  without  any  grounds  as- 
signed, to  have  accepted  them,  though  the  latter 
suggestion,  for  a  reason  which  I  will  presently 
state,  seems  to  have  been  very  improbable.  Whis- 
ton  always  protested  against  the  jurisdiction  of  the 
delegates,  upon  the  ground  that  he  was  no  party  to 
the  appeal,  and  that  they  were  acting  as  a  court  of 
original  jurisdiction,  which  they  hs^  no  power  to 
do;  and  certainly  they  were  acting  in  a  most 
unusual  manner  in  this  respect.  It  appears  that 
the  delegates  did  not  agree  amongst  themselves; 
there  was  a  commission  of  adjuncts — they  arrived 
at  no  conclusion ;  and  it  is  believed  that  the  whole 
affair  was  put  an  end  to  on  the  accession  of 
George  I.,  by  a  general  Act  of  Amnesty  which 
included  heresy.  I  have  considered  this  case  at  so 
much  length,  because  it  is  the  only  one  upon 
which  Sir  G.  Lee  founds  his  dictum  in  Butler  v. 
DolbeHy  2  Lee,  317.  Whi8ton*8  case  was  in  1712,  and 
Butler  V.  DolbeUf  was  in  1756.  Dr.  Hay,  the  most 
eminent  civilian  of  his  day,  argued  in  the  latter 
case,  "that  the  statute  23  Hen.  8,  authorises  the 
court  to  judge  of  the  reasons  on  wliich  letters  of 
request  are  granted.  This  is  a  new  case  arising 
upon  the  late  statute  of  marriage ;  the  doubtfulness 
of  the  jurisdiction  is  good  ground  for  receiving  the 
letters  of  request."  And  what  is  more  remarkable, 
l)r.  Uettus Worth,  the  younger,  the  son  of  the  judge 
of  the  Arches,  before  wliom  W/iiston's  case  came, 
must  have  been  familiar  with  it;  but  he  argued  that 
**  the  granting  and  receiving  letters  of  request  are 
discretionary."  The  reference  of  Sir  Ge»)r^^e  Lee 
to  the  supposed  dictum  of  the  delegates  in  Wltiston^s 
case  could  not  have  been  founded,  as  the  dates 
show,  on  personal  knowledge,  no  note  or  report  of 
any  such  dictum  is  to  be  found.  The  dictum, 
moreover,  was  unnecessary  for  the  decision  in 
Whiston's  case,  and  was  not  necessary  for  the 
decision  in  Butler  v.  Dofben^  at  which  Sir  George 
Lee  arrived  ;  which  was,  that  the  Arches  Court  had 
power  of  accepting  letters  of  request  in  a  matri- 
monial suit ;  and  that  where  it  was  doubtful  in 
which  of  two  jurisdictions  the  party  had  his 
domicil,  the  Arches  Court  might  accept  joint 
letters  of  request.  And  this  seems  to  have  been 
considered  by  Sir  Herbert  Jenner,  in  the  case 
of  Stewart  v.  tiateman,  decided  in  1842  (3  Curt, 
p.  207),  as  the  only  point  which  was  decided 
by  Sir  George  Lee.  The  statute  of  23  Hen.  8,  s.  8, 
enacts  that  **The  bishop  may  make  request  or 
instance  to  the  archbishop,  bishop,  or  other  superior 
ordinary  or  judge,  to  taki-,  ii-eat,  examine,  or 
determine  the  matter  before  him  or  his  substitutes ; 
and  that  to  be  done  in  cases  only  where  the  law, 
civil  or  canon,  do  affirm  execution  of  such  request 
or  Instance  of  jurisdiction  to  be  lawful  or  tolerable." 
This  very  enactment  surely  implies  a  power  in  the 
Court  of  Arches  to  examine  whether  the  law,  civil 
or  canon,  does  affirm  the  execution  of  such  request 
to  be  iaw/ul,  Such,  moreover,  has  beeu  tUe  iuvari- 
•Me  jpnictioe  up  to  the  time  ot  paMin^  \)ie  ^  &  ^ 


Vict.  c.  86,  to  assign  grounds  why  the  letters  of 
request  should  be  accepted.  This  practice  was 
deemed  proper  and  reasonable  by  the  courts  in 
Westminster  Hall,  for  in  the  case  of  Jonet  v.  Jbaec, 
Hob.  185 ;  2  Brown.  27,  it  having  been  maintained 
by  the  civilians  that  it  was  absolutely  in  the  power 
of  the  ordinary  to  send  any  cause  to  the  arch- 
bishop at  his  will,  without  assigning  any  special 
reason,  for  which  they  cited  the  authority  of  diven 
canonists,  Hobart  (and  as  it  seems,  the  court)  said, 
"  That  to  expound  the  statute  thus,  viz.,  that  the 
ordinary  may,  at  his  will  and  pleasure,  send  the 
subject  from  one  end  of  the  kingdom  to  another 
without  cause,  was  both  against  the  letter  of  the 
statute,  and  did  utterly  elude  it;  that  the  pur- 
pose of  the  law  was  to  provide  for  the  ease  of 
the  subject  more  than  for  the  jurisdicCioQ  of 
the  ordinary ;  which  appears  in  that  there  is 
action  given  to  the  subject  and  penalty  to 
the  King  for  the  vexation,  but  none  to  the  ordinary ; 
and  that  this  very  clause  says  it  is  to  be  done  in 
cases  only,  &c.,  which  would  be  a  vain  restriction, 
if  it  left  U  as  general  as  before,  t.  e^  if  it  were  law- 
ful  or  tolerable  in  all  cases  without  cause."  My 
predecessor  in  this  chair,  Sir  H.  J.  Fust,  in  1842 
decided,  in  a  very  elaborate  judgment,  Stewart  v. 
Bateman,  3  Curt.,  209,  to  refuse  letters  of  request 
presented  to  him  jointly  by  the  Archdeacon  and 
the  Chancellor  of  Norwich,  observing  indeed,  "  My 
object  is  not  to  withhold  the  jurisdiction  of  this 
court,  but  to  guard  against  any  question  arising  in 
respect  to  the  proper  form  of  exercising  it."  The 
decision  of  Sir  George  Lee  was  much  referred  to 
by  tlie  counsel  and  by  the  judge,  but  I  do  not  find  it 
to  have  been  suggested  by  either  that  the  accepting 
letters  of  request  was  compulsory  on  the  Court  of 
Arches.  I  do  not  mean  to  assert  that  the  Court  of 
Arches  exercises  a  discretion  from  which  there  is  no 
appeal  as  to  accepting  or  refusing  letters  of  request 
There  are  various  instances,  such  as  that  of  grant- 
ing or  refusing  a  f  '.culty,  in  which  the  court  exer- 
cises its  discretion ;  but  the  exercise  of  such  discre- 
tion may  be  controlled  and  modified  on  an  appeal  to 
the  superior  court  So  far,  therefore,  as  the  law  and 
practice  pi-eviously  to  the  passing  of  the  present 
Clergy  Discipline  Act  are  concerned,  I  think  the 
Court  of  Arches  had  a  right  to  refuse  letters  of  re- 
quest until  proper  grounds  were  assigned  why  they 
should  be  accepted.  Secondly,  I  have  to  consider 
whether  the  enactments  in  3  &  4  Vict.  c.  86,  have 
taken  away  such  discretion  as  previously  existed. 
Now  it  is,  in  the  first  place,  remarkable  that  this 
statute  has  given  the  bishop  greater  personal  power 
than  he  ever  previously  possessed,  and  greater 
assistance  in  the  exercise  of  that  power.  He  may 
hear  a  cause  of  this  kind  sitting  in  person,  with  the 
aid  of  assessors,  which  he  could  not  do  previously  to 
tlie  passing  of  this  statute.  He  may  also  send  the 
case,  by  letters  of  request,  to  the  court  of  the  pro- 
vince ;  but  the  statute  does  not  enact  that  the  court 
of  the  province  must  accept  them  when  sent,  or  that 
it  may  not  require  reasons  why  it  should  accept 
them.  Moreover,  it  has  been  ruled  in  the  case  of 
Golightly  v.  Tht  Bishop  of  Chichester,  2  £.  &  £.  209, 
by  the  authority  of  Wightmau,  J.,  Lord  Campbdl, 
and  £rle,  C.  J.,  for  Wightman,  J.,  expressly  stated  in 
his  judgment  that  the  two  latter  judges  concurred 
with  him  in  opinion,  that  the  bishop  had  such  a  dis- 
cretion, while  the  remaining  judge  (Hill,  J.)  agreed 
that  the  bishop  had  such  a  discretion  in  the  parti- 
cular case  which  was  before  the  court.  And  in  the 
case  of  Sherwood  v.  /2dy,  1  Moo.  397,  the  Judicial 
Committee  of  the  Privy  Council,  a  membtf  of 
which  was  Sir  John  Niehol,  the  moat  experienced  of 
all  ecclesiastical  judges,  laid  down  the  law  as  fol- 
lows :  '*  And  it  is  to  be  recollected  that  this  mi^ 
I  be  the  only  form  in  which  any  imliTldual  can  qvet- 
\xV^'^\X!A  \&ixm%^  «A  a  matter  of  right,  for  to  pio* 
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mote  the  office  of  judge  in  a  criminal  suit  requires 
the  authority  and  consent  of  the  court,  and,  though 
this  is  obtained  without  difficulty  in  ordinary  prac- 
tice, it  cannot  be  demanded  ex  debito  fustiticB,  I  hare 
referred  to  the  clause  in  the  statute  enabling  the 
bishop  to  send  the  case  without  inquiry,  in  the  first 
instance,  by  letters  of  request,  to  the  court  of 
appeal.  Surely  it  would  be  a  strange  thing  if  a 
discretion  as  to  allowing  a  suit  to  be  instituted  were 
vested  in  the  bishop  and  denied  to  the  archbishop 
represented  by  his  court.  If  any  good  gnrounds 
were  stated,  or  if  it  appeared  from  the  nature  of  the 
case  that  the  interests  of  justice  would  be  promoted 
by  my  acceptance  of  these  letters  of  request,  I 
should  certainly  exercise  my  discretion  in  favour  of 
accepting  them.  I  have  done  so  in  cases  where 
clerks  have  been  charged  with  immorality,  because 
there  was  a  manifest  aidvantage  both  to  the  parties 
and  to  the  church  that  a  court  of  law  accustomed 
to  the  oral  examination  of  witnesses  and  to  the 
investigation  of  evidence,  and  aided  by  the  assist- 
ance of  able  counsel,  should  deal  in  the  first 
instance  with  such  cases.  But  the  present  letters 
of  request  are  tendered  to  me  in  a  matter  of  alleged 
heresy  connected  with  some  of  the  most  awful 
mysteries  of  our  religion.  Surely  that  is  a  case  on 
which,  of  all  others,  the  bishop  ought  to  exercise 
his  jurisdiction.  No  reason  whatever  is  stated  to 
me  why  he  should  not  do  so.  Courts  of  appeal 
are  in  the  habit  of  saying  that  they  will  not 
entertain  grave  questions  in  the  first  instance, 
because  they  have  a  right  to  the  advantage  of 
the  judgment  of  the  inferior  court.  This  doctrine 
has  been  frequently  maintained  by  the  Judicial 
Committee  of  the  Privy  Council  when  attempts 
have  been  made  to  induce  them  to  retain  causes 
appealed  to  them  upon  some  incidental  point.  Why 
should  the  court  of  appeal  of  tiie  province  be  de- 
prived of  this  advantage  in  a  matter  which,  I  must 
repeat,  is,  of  all  others,  fittest  for  the  cognizance  and 
decision  of  the  bishop  of  the  diocese?  I  must 
decline  to  accept  these  letters  of  request  until  some 
reason  at  least  is  stated  why  I  should  do  do. 

Application  refused. 

Solicitors  for  promoter,  Moore  and  Currey, 


OOUBT  OF  aXTEEN'S  BENCH. 

Reported  bj  T.  W.  Baukdxbs  and  J.  Shobtt,  Eiqa,, 
BArrlBters-at'LAw. 

Wednesday,  April  28,  1869. 
BxQ.  V,  The  Inhabitants  of  the  Citt  of 


Pbor-law— Order  of  removal— Settlement  6y  renting  a 
tenement — Declaration  of  a  deceased  tenant, 

A  declaration  by  a  deceased  occupier  of  a  house  that  he 
rented  it  of  A.  B,  at  221  a-year,  and  paid  the  rent 
for  the  same  is  good  evidence  not  only  of  the  tenancy^ 
hut  of  the  amount  of  rent  and  its  payment, 

SembU,  that  independently  of  such  declaration  the  undis- 
turbed occupation  of  nreinises  for  some  years  (e.^., 
four  years)  is  of  itself  sufficient  to  lead  to  the  pre- 
sumption  of  the  fact  of  payment  of  the  rent. 

This  was  an  appeal  by  the  governor,  deputy- 
governor,  assistants,  and  guardians  of  the  poor  of 
the  Exeter  Incorporation  against  an  order  of 
Thomas  Hayter  Lbngden  and  John  Tidd  Pratt, 
two  of  Her  Majesty's  justices  of  the  peace  acting 
in  and  for  the  county  of  Middlesex,  dated  the  19th 
Not.  1867,  for  the  removal  of  one  James  M*Guire 
from  the  Strand  Union  in  the  county  of  Middlesex 
to  the  Exeter  Union  and  Incorporation,  which 
waa  heard  before  the  Assistant-Judge  and  other 
JQfticef  at  the  last  Epiphany  Sessions  held  in 
and  to  the  lald  oounfy  of  Middlwei,  when  niich 


order  was  confirmed  with  costs,  subject  to  the  fol- 
lowing case : — 

The  pauper,  James  M^Guire,  was  the  maternal 
grandson  of  Nathaniel  Welsford,  who,  it  was  alleged, 
acquired  a  settlement  in  the  parish  of  St.  SidwelPs, 
within  the  appellants*  union,  by  renting  a  tenement 
from  some  time  in  1826  until  Midsummer  1830.  It 
was  proved  that  the  pauper's  father  was  a  fisherman, 
and  that  neither  the  pauper  nor  his  mother  had 
acquired  any  settlement  in  their  own  right,  and  the 
settlement  relied  on  by  the  respondents  was  the 
pauper's  derivative  settlement  acquired  by  the  said 
Nathaniel  Welsford  having  rented  a  tenement  as 
aforesaid.  All  facts  necessary  to  substantiate  a 
settlement  of  the  said  Nathaniel  Welsford  in  the 
appellants'  said  union  by  renting  a  tenement  as 
aforesaid  are  admitted  as  having  been  proved,  ex- 
cept the  fact  of  actual  payment  of  rent.  It  was 
proved  that  the  said  Nathaniel  Welsford  rented  the 
tenement  in  question  for  the  period  before  men- 
tioned, and  that  he  died  many  years  ago.  Margaret 
M'Guire,  his  daughter  and  the  pauper's  mother, 
was  called,  who  deposed  that  she  had  heard  her  de- 
ceased father  state  that  he  rented  the  house  of  James 
Brook,  being  the  tenant  before  mentioned,  at  22L 
a  year,  and  paid  the  rent  for  the  same.  This  was 
objected  to  by  the  counsel  for  the  appellants  as 
inadmissible  to  prove  payment  of  rent,  but  was  ad- 
mitte<l  on  the  ground  that  it  was  a  declaration  of  a 
deceased  person  against  proprietary  interest,  and 
on  the  authority  of  Heg,  v.  Churchwardens  of  Bir- 
mingham, 1  B.  &  S.  763 ;  31  L.  J.  63,  M.  C.  The  said 
Margaret  M^Guire  then  produced  a  book  which 
contained,  as  she  deposed,  certain  entries  in  her 
deceased  father's  handwriting,  which  entries  were 
in  the  following  words:— "2l8t  May  1830.  Paid 
James  Brook  part  of  a  quarter's  rent,  due  Mid- 
summer next— 2/1  10»."  "  I2th  July  1830.  Paid 
Brook  balance  of  a  quarter's  rent,  due  24th  June 
last,  3/. ;  deduct  way  rate,  Zs.  6d," 

This  evidence  was  also  objected  to  as  inadmissible 
to  prove  payment  of  rent,  but  the  entries  were 
admitted,  and  on  the  same  ground. 

The  court  of  quarter  sessions  found  that  suffi- 
cient proof  had  been  given  of  the  payment  of  rent, 
and  that  Nathaniel  Welsford  had  gained  a  settle- 
ment in  Exeter. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  above-mentioned  was  rightly  admitted. 
If  it  was,  Uien  the  order  of  sessions  confirming  the 
order  of  removal  is  to  be  confirmed.  If  it  was  not, 
the  said  order  is  to  be  quashed. 

Wm.  H.  Bodkin, 
Assistant-Judge,  Middlesex  Sessions. 

By  sect.  2  of  the  6  Geo.  4,  c  67,  it  is  enacted  that 

No  person  shall  aoquire  a  settlement  hi  any  parish  or 
township  tnai«fA<Ti<Tig  its  own  poor  bv  or  1^  reason  of 
settling  upon  renting  or  paying  parocbisi  rates  for  any  tene- 
ment not  Doing  his  or  her  own  property,  unless  such  tene- 
ment shall  consist  of  a  separate  ana  distinct  dwelling-house 
or  boildinsr,  or  of  land,  bona  fide  rented  by  such  person  in 
such  pari&a  or  township  at  and  for  the  sum  of  101.  a  year, 
at  the  least,  for  the  term  of  one  whole  year ;  nor  unless 
such  house  or  building  or  land  shall  be  occupied  under  such 
yearly  hirhig  and  the  rent  for  the  same  to  the  amount  of 
101.  actually  paid,  for  the  term  of  one  whole  year  at  the 
least :  Prorided  always  that  it  shall  not  be  necessary  to 

SroTe  the  actual  value  of  such  tenement ;  anything  in  any 
iCt  or  Acts,  or  any  construction  of  or  implication  from  any 
Act  or  Acts,  or  any  usage  or  custom  to  the  contrary  no^ 
withstanding. 

Poland  appeared  for  the  respondents.  —  The 
decision  of  die  quarter  sessions  was  right.  The 
evidence  of  Uie  declaration  of  Nathaniel  Welsford 
as  to  nis  renting  Uie  tenement,  and  the  amount  of 
the  rent,  and  its  having  been  actually  paid,  was  pro- 
perly admitted,  so  too  were  the  entries  in  the  book 
in  the  handwriting  of  the  said  Nathaniel  Welsford. 
The  case  of  Beg.  t.  The  Overseers  af  Birminqham^ 
81   L.  J.  68,   &  a%  1  ^.  %u  %,  '^^^'^^.^^^ 
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removal  of  a  female  pauper,  it  was  shown  that 
the  father  of  the  pauper's  husband  had  occupied 
and  paid  rent  for  a  tenement  in    the  appellant 
parish.    In   order  to  prove  the  amount  of    that 
rent,  the  respondents*  counsel  offered  to  show  that 
whilst  in    the    occupation   of   the  tenement,  the 
father  said  to  his  son  that  he  occupied  the  same 
as  tenant  at  an  annual  rent  of  202. ;  and  it  was 
held  that  the  evidence  was  admissible.    In  that 
case  Cockbum,   C.J.,  in  giving  judgment,  says: 
'*I  am  of   opinion  that  this  evidence  ought    to 
have  been  received.     It  is  well  established   that 
a  declaration  made  by  a  person  in  occupation  of 
real  estate  that  he  holds  as  tenant,  is  admissible 
after  his  decease  to  rebut  the  presumption  of  law 
arising  from  the  fact  of  occupation  that  he  was 
owner  in  fee  simple.    The  question  here  is,  whether 
if  a  person  at  the  time  he  admits  that  he  is  not 
the  owner  in  fee  but  is  only  tenant  of  the  pro- 
perty,  states  also  the  amount  of  rent  which  he 
pays  for   it,  that  declaration   is  admissible,  not 
merely  to  show  that  his  occupation  is  an  occu- 
pation as  tenant,  as  distinguished  from  that  of 
owner,  but  to  show  what  in  fact  was  the  amount 
of  rent  which  he  paid  as  tenant?    Now,  it  has 
been  held  over  and  over  again  in  the  analogous 
case  of    declarations    against    pecuniary  interest, 
that    the    declaration    of    the    deceased    person 
may    be   received    not   only   to   prove    so    much 
contained    in  it  as   is   adverse    to  his  pecuniary 
interest    but     to    prove    collateral    facts     stated 
in   it;    at  all  events    so  far   as  relates  to   facts 
which  are  not  foreign  to  the  declaration,  and  may 
be  taken  to  have  formed  a  substantial  part  of  it. 
That  being  settled,  I  cannot  see  in  principle  aiiy 
reason  why  the  same  effect  should  not  be  given  to 
declarations  against  proprietary,  as  to  declarations 
against  pecuniary  interest.      It  is  true  that  in  this 
case  the  declaration  was  oral,  and  it  has  been  pressed 
upon  us  that  a  declaration  of  that  kind  does  not 
stand  on  Uie  same  footing  as  an  entry  made  in  the 
course  of    business   which  was    the    evidence   in 
Higham  v.  Ridgway,  10  East,  109,  and  I  quite  admit 
that  as  regards  the  effect  of  the  evidence  there  is 
a   great  difference  between  them;    but  that  goes 
rather    to  weight   than    the  admissibility  of    the 
evidence.    I  am  disposed  to  hold  that  there  is  no 
distinction  in  principle  between  written  and  oral 
declaration  if  the  other  element  of  admissibility  is 
present,  t.«.,  that  the  declaration  was  against  pecuni- 
ary or  proprietary  interest ;  and  either  is  admissible 
to  prove  what  are  not  very  properly  called  collateral 
facts.    If  in  Higham  v.  Ridgwayj  instead  of  an  entry, 
a  verbal  statement  of  the  same  fact  had  been  offered 
in  evidence,  the    same  consequence    would    have 
followed."    .    .    .    So  far,  therefore,  as  authority 
goes,  it  is  in  favour  of  the  appellants.    But  in- 
dependently of  that,  I  should  be  prepared  to  say 
that  as  soon  as  it  is  established,  which  it  now  is,  on 
the  authority  of  Higham  v.  Ridgwatf^  and  the  other 
cases  that  you  may  receive    theldeclaration  of  a 
deceased  person,  as  showing  not  only  something 
adverse  to  his  interest,  but    all    incidental  facts 
contained    in    that  declaration,    so    far    as    they 
are  not  foreign  to  it,  it  follows  as  a  consequence 
that  those  collateral  facts  may  be  proved  by  the 
declaration ;  and  that  principle  applies  to  the  case 
before  us."    This  decision  exactly  meets  the  present 
case.    If  the  declaration  is  admissible  at  all,  it  is 
admissible  for  all  purpotet. 

Lopta  for  the  i^^pellaota. — ^The  evidence  ought  not 
to  have  been  adinitted.  Here  there  are  two 
deolaratioDB,  one  verbal  and  the  other  in  writing. 
If  such  evidence  \b  admissible,  it  is  of  a  very 
dangeroiu  kind.    Suppoee  an  action  of  ejectment 


required  would  be  to  produce  a  witness  who  would 
say  that  he  had  heard  the  tenant  say  he  had  psid 
rent.  The  entry  may  be  evidence  of  occupation 
and  the  amount  of  rent,  but  not  of  its  payment 
The  entries  are  not  of  facts  agaiinst  his  interest 
[Uatbs,  J.— a  declaration  against  his  interest  in 
one  case  may  be  higphly  advantageous  to  him  in 
another.  It  may  be  against  his  interest  to  show  an 
entry  of  the  payment  of  rent  in  an  action  of  eject- 
ment ;  but  in  an  action  against  him  for  forfeiture 
for  nonpayment  of  rent  it  would  be  very  much  in 
his  favour.]  Yes ;  and  in  an  action  of  ejectment 
it  might  be  evidence  to  avoid  the  Statute  of 
Limitations. 

Cm-,  adv.  nit 

Hatbs,  J.  delivered  the  judgment  of  the  court— 
This  was  a  case  from  the  Middlesex  sessions  re- 
specting the  admissibility  of  evidence  on  the  trial  of 
an  appe^  relating  to  the  settlement  of  one  James 
McGuire,  who  h^  been  removed  from  the  Strand 
union  to  £xeter,  where  it  was  alleged  that  he  had  a 
derivative  settlement  from  his  maternal  g^randfather, 
gained  in  St  SidwelKs  parish,  Exeter,  by  renting  a 
tenement.    It  was  proved  that  the  grandfather,  who 
had  been  long  since  dead,  had  rented  and  occupied 
a  house  in  St.  Sidweirs  parish  for  four  years  ending 
at  Midsummer   1830.    The  pauper's    mother  was 
called  to  prove  that  she  had  heard  her  father  say  that 
he  had  rented  the  house  of  James  Brook  at  lit 
a  year,  and   had    paid  the  rent  for   it;  and  she 
produced  a  book  containing  entries  in  his  hand- 
writing stating  that  he  had  paid  Brook  two  sums 
amounting  to  5/.  10s.  for  the  quarter's  rent  due  st 
Midsummer  1880.    The  verbal  statement  and  the 
entries  in  the  book  were  both  objected  to  as  inad- 
missible evidence  as  to  the  fact  of  the  payment  of 
the  rent ;  but  the  sessions  received  them  subject  to 
a  case  which  was  argued  before  us  in  last  term,  and 
we  are  of  opinion  that  they  were  rightly  received  by 
the  sessions,  as  the  four  years'  occupation  by  the 
grandfather  would  have  b^n  good  presumptive  evi- 
dence of  a  seisin  in  fee  by  him.  His  declaration  which 
rebutted  the  presumption  and  cut  down  his  estate 
was  clearly  admissible  as  a  declaration  against  pro- 
prietary interest    The  case  is  undistinguishab&e  hi 
this  respect  from  Reg,  v.  BirmiaghoMn,  1  B.  &  S.  76S, 
where  it  was  held  on  a  similar  question,  a  declara- 
tion by  a  deceased  occupier  of  a  house,  that  he  held  it 
as  an  annual  tenant  at  a  rent  of  20i!.,  was  evidence, 
not  merely  as   to    the  fact  of    the  tenancy,  bat 
also    as    the    amount   of   the    rent,  and   we  con- 
sider it  equally  evidence   as   to   the  fact   of  pay- 
ment.   It  would  be  absurd  to  hold  that  a  decla- 
ration was    admissible,   but  to    hold    that  it  wss 
no  evidence  as  to  one  of  the  main  facts  which  it 
imported.    The  principle  that  a  declaration  against 
interest  was  evidence  as  to  all  that  formed  an  especial 
part  of  it,  was  long  since  settled  as  to  declarations 
against  pecuniary  interest,  by  Hicham  v.  Ri^hwaf, 
and  the  numerous  cases  that  followed ;  and  this 
principle  was  applied  to  declarations  against  pio- 
prietary  interest  in  the  case  of  Reg,  v.  Birmin^kam, 
as  it  had  been  in  several  earlier  cases.      It  was 
pressed  on  us  that  there  was  a  distinction  between 
the  declaration  and  the  written  entry  ;  but  we  can- 
not appreciate  this  distinction.    It  was  a  qoestkn 
of  fact,  for  what  the  rent  was  payable ;  and  having 
regard  to  the  entry  and  the  evidence  in  the  case,  it 
was  pUun  that  the  entry  could  only  apply  to  the 
house  occupied  by  the  grandfather.     Having  regard 
to  the  great  changes  that  have  in  recent  times  bees 
made  admitting  the  evidence   of   interested  wit- 
nesses when  alive,  it  would  be  moat  c^jectioiMble  to 
lay  any  narrow  restrictions  upon  the  reeeptioa  of 
declarations  in  any  way  against  interest  which  hats 
been  made  by  witnesses  since  deooiiBod,  and  wlueh 


W9n  to  be  hrongfat,  and  it  were  neoessaiy  \a  '^toh^  V  ax«  ttQ(\u.ently  the  only  evidence  Uuit  can  bt  o^ 
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le  coarti  are  frequently  obliged  tu  supply 
uie  want  of  eriaeace  by  presumption.  Indeed,  iu 
cuei  lilce  the  present,  we  tDlnk  that,  independently 
of  the  declarations,  the  undisturbed  occupUton  by 
tbe  tenant  of  the  premuei  for  four  yean  would,  of 
itself,  lead  to  the  preaumption  of  tbe  fact  of  pay- 
ment of  the  rent. 

Jvdgmtnl  Jbr  tfiA  rtxpcndtftti. 
Attotaejt  for  tbe  Teapondeut*,  AOm  and  Allen. 


Salurdaf,ii,y  29,  I8e9. 
Turn  GoiBDUHi,  &c.,    o*  thb   Hskdon   Uniom 

(appi.)  t>.  WiLLUH  BowLM  (reap.) 
NuUmea  remoBol — Nitiiaact  upon  prtmitn  from  lAt 
tOBOge  of  partia  at  a  dUlaact — 18  j-  19  Kiel, 
e.  121, 1. 12. 
I*  cmttquact  of  tht  ovtrflow  of  the  ittBopefron  the 
prtmiMtM  of  the  rapondeni  and  the  prtnutet  of  otha 
perMont,  it  ran  tome  diMtiince  to  the  prtmitet  of  A^ 
tchere  it  aemmulated  and  eomtilated  a  nuuanee, 
Wliilit  it  iDoi  upon  the  preiKiut  of  the  rtipondent  tad 
iJie  olttre  it  aai  no  nuuoiKC,  and  became  tudi  oniji 
when  it  reached  iheprtniiiet  of  A. ; 
Beld,  that  an  order  might  be  made  upon  each  parli/  ahoie 
lewage  aeiieled  in  coating  the  nuieoHce,  and  that  the 
jutticM  thert/bre  in  tuck  case  thould  aacertain  whether 
the  ditcharge  from  t\e  prenite*  of  the  defendant  teat 
nifficient  to  create  a  nuitanat,  and  mate  on  orde 
aeeordinglj/. 

Thia  waa  »  cms  stated  by  justicea  under  the 
20  &  21  Vict.  c.  4S,  upon  a  refusal  by  them  to  make 
an  order  for  the  abatemeot  of  the  nuiaance.  The 
case  was  as  follows  : — 

This  caae.  as  re-stated  by  direction  of  this  honour- 
able court  by  ua  tbe  uoderaigned,  two  of  Her 
Uajesty'a  justicea  of  the  peace  for  the  county  of 
Middlesex,  according  to  the  statute  mide  and  passed 
in  tbe  20  &  21  Tict.  c.  43.  At  the  first  hearing  of 
tbe  case  it  was  admitted  that  a  ootice  dated  Ulh 
March  186T,  addressed  to  the  respondent,  signed  by 
tbe  inspector  of  nuisances  for  tbe  parish  of  Hendon, 
was  duly  served  upon  the  said  respondent,  stating 
that  there  existed  upon  certain  premises  in  the  occu- 
pation of  one  Smith  and  others,  of  which  Che  said 
respondent  was  the  owner,  cesspools  which  over. 
Dowed  and  drained  into  an  open  ditch  upon  pre- 
miaea  occupied  by  one  Charles  Appleyu^l,  and 
which  then  became  and  was  a  nuisance,  and  was  in- 
jurious to  health,  and  that  tbe  said  respondent,  being 
the  person  by  whose  act  or  default  such  nuisance 
arose,  was  thereby  required  to  abate  tbe  same, 
and  for  tbat  puipoae  to  execute  such  works 
and  do  all  such  Oaagt  aa  might  be  necessary 
iritbin  STe  days  from  the  service  thereof. 

The  nuiaance  so  comt^ued  of  was  not  remoTed 
within  the  time  stated,  and  on  the  21st  Match  a 
•ammoDs  was  issued  addressed  to  and  duly  sened 
on  tbe  respondeat  to  attend  at  the  petty 


rained  ) 


the  notice.  Tbe  respondent  admitted  Ibe 
notice  and  aummons,  and  tbat  be  bad  not  complied 
with  the  notice  to  remove  the  nnisance.  The  com- 
plaiot  against  tbe  respondent  was  made  onder  the 
Mat.  18  1  19  Vict.  c.  121,1.  12,  which  enacts: 

I  a  unlwin  b  so  aiaartain«d  bjthelooal 
IT  wbsr*  tJu  uolmiM  In  tbeir  opinion 
wbOB  Uw  notioe  wss  ciTm,  uid,  slthoQfh 
•ua  mmiiMi  Mi^  m>D  beoi  siac*  icmoTad  OT  dlmnclnaed,  li 
Ib  tbsiT  oplnloD  Ukoir  to  noniocb*  roMted  «<th>a.mj> 
p'—twsi,  V  MV  lan  tkanof,  tli«r  abill  saiu 
ihaieot  tobsiBda  baton  a  JairtiMot  the  pas    . 

I  requizing  ■ 
a  soOsruMS' 


th^^to 


ur  or  to  be  lepeiMd.  tba 


hlbitim  o  *t^  n'Ss^ce.       °™ 

And  it  is  further  enacted  by  sect  21  of  29  4  30 
Viet.  c.  90 : 

nnie  DUlsaoM  uiUiorltT  «  cblsf  oSoer  ol  poUoe  shall 
praTioDi  to  tsUng  prooeMiDBS  ludon  >  }iuti«  under  the 
mb  aecUoD  ot  the  Mnliuee  Bemonl  Ast  ISH,  Hrra  a 
notioe  on  tbe  parson  b  j  whoae  act,  default,  ot  snBsruiM  tba 
nnlsuive  ariaea  or  coDtlanes.  or,  if  meb  panon  cumot  bs 
toond  ot  ueertafaisd,  on  the  owner  or  oocnpter  o(  tbe  pra 
■nlaaa  on  wbioh  the  nniaanca  ariaaa,  to  abate  the  laine,  and 
for  that  pnrpon  to  aicflcute  snob  works  vid  to  do  all  luob 
tMiL§>  as  iDBj  be  nscesaarT  witJiiii  m  Umu  to  be  speclfled  in 
tbe  notice  rPniTlded.  first,  that  where  the  nulnniv  uiKB 
from  tbe  want  or  defeotiTeooafllTiiotioDOtuifitnictQra]  con- 

nnder  tbi*  lectioo  ihall  be  served  on  tba 


djetault,  or  aoffen 


and  It  tg  cleu 

3  J. 

dolOR  abail  be  part  of  tl 


a 


it  farther  order,  a: 


sulboritr  ma;  li 


._ „  ._.  Naiiance 

aocordjn^lj. 

It  was  contended  by  the  respondent  that  tbe  nqi- 
sances  in  question  did  not  exist  upon  tbe  premise* 
of  the  reapondent,  but  only  upon  the  premises  of 
Ur.  Appleyard,  at  a  considerable  distance  from  the 


It  was  admitted  by  the  respondent  that  one  ceas- 
pool,  marked  D  as  shown  in  tbe  accompanying  plan, 
was  upon  his  premises  receiving  the  sewage  of  bia 
hotel,  and  other  cesspools  marked  B  and  C  on  th* 
premises  of  a  neighbouring  owner,  Mr.  Spear,  which 
received  the  seiaage  of  his  houses  aa  well  aa  those 
of  Mr.  Spears,  from  which  jeaspools  it  was  conveyed 
by  a  covered  drain  to  a  culvert  at  C,  under  the 
highway,  whence  it  was  conveyed  tor  a  distance  of 
about  twenty  yards  by  covered  [npe  drain  into  an 
open  ditch  on  the  premises  of  Mr.  Appleyard,  and  at 
a  considerable  distance  from  the  said  houses.  Attbia 
ground  it  became  a  nuisance  for  the  first  time,  and 
was  a  nuisance  only  after  it  bad  left  the  premises  of 
the  respondent,  and  had  passed  into  the  premisei  of 
another  person  over  which  tbe  respondent  bad  not 
control,  and  where  he  bad  no  power  to  do  any  act 
for  the  removal  of  the  said  nuisance. 

It  was  contended  by  the  appellant  that  the  respon- 
dent was  nevertheless  responsible  for  the  nuisance, 
and  that  an  order  might  be  probably  made  upon 
him  to  remove  it,  inasmuch  as  the  source  of  such 
nuisance  was  in  tbe  cesspool  on  the  respondent^ 
premises  and  the  other  cesspools  on  Mr.  Spear'a  pre- 
mises used  by  him,  and  therefore  that  he  was  tba 
person  by  whose  act,  default,  peituisaion,  or  anffet* 
ance  the  nuisance  arises  or  continues  witiiin  the 
meaning  of  sect.  12  of  IS  &  19  Vict.  c.  121. 

It  was  tbe  o^nnion  of  us  tbe  said  justices  that,  tha 
nuisance  being  actually  upon  tbe  premisea  of  Mr. 
Appleyard,  he  was  tbe  person  by  whose  act,  default, 
permission,  or  sufferance  the  nuisance  arose  and 
continued,  and  that  tbe  complaint  should  have  been 
against  him ;  and  that,  there  being  no  nuisance 
whatever  npon  or  near  the  premises  of  the  respon- 
dent, it  was  not  competent  to  us  the  said  justices  to 
trace  the  original  cause  of  sucb  nuisance  to  Its 
Bource,  and  inquire  into  the  matter  in  which  various 
persons  causing  no  nuisance  individually  contri- 
buted to  form  what  in  Che  aggregate  constituted  a 
nuisance  when  it  was  conveyed  to  the  distant  pre- 
miiea  of  another  person  -,  and  we  therefore  refused 
to  make  etich  order  of  removal  npon  the  respondent. 
WherenpoD  the  local  authority,  within  tbrnn  4»^x 
•ftet  the  tald  T«teMl,  mxuAi,  «a.  ■ana  'la'^  K-B*^ 
ta»t,4^KpBa84V>^tt««si&VMft»*'»  >««>»*' 
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case  setting  forth  the  facts  and  grounds  of  uur 
determination  for  the  opinion  of  this  honourable 
court,  and  duly  entered  into  the  required  recog- 
nisances, and  the  said  case  was  stated  by  us  accor- 
dingly. 

The  said  case  came  on  for  hearing  before  this 
honourable  court  on  the  22nd  Jan.  1868,  and,  as  we 
are  informed,  it  was  the  opinion  of  this  honourable 
court  that  the  party  against  whom  an  order  for  the 
removal  of  a  nuisance  may  be  made  is  not  of  neces- 
sity the  party  upon  whose  premises  such  nuisance 
is  actually  existing,  but  that  it  is  competent  to  and 
is  the  duty  of  the  justices  to  trace  such  nuisance  to 
its  source^and  to  ascertain  by  whom  and  by  whose 
act  or  default  it  is  tiiat  the  matter  by  which  such 
nuisance  is  caused  in  the  locality  where  it  is  found 
is  conveyed  to  such  locality ;  and  that  the  case  was 
by  your  honourable  court  remitted  to  us  the  said 
justices  to  be  reheard  and  restated  with  reference  to 
the  view  of  it  so  expressed  by  this  honourable  court. 

Accordingly,  on  the  27th  May  1868,  the  parties 
again  appeared  by  their  counsel  before  us  the  said 
justices,  and  the  case  was  fully  heard  with  reference 
to  the  said  directions  of  this  honourable  court,  and 
the  facts  were  ascertained  to  be  as  follows:  The 
land  coloured  green  upon  the  annexed  plan  is  the 
property  of  the  respondent;  the  land  coloured 
yellow  is  the  property  of  Mr.  James  Spear.  Upon 
the  land  of  the  respondent  are  built  an  hotel  and 
four  large  dwelling-houses,  marked  1,  2,  3,  and  4 
on  the  plan ;  on  the  land  of  Mr.  Spear  are  twelve 
dwelling-houses  of  smaller  size. 

The  four  houses  of  the  respondent  are  drained  by 
a  sealed  drain  that  runs,  as  shown  by  the  red  line 
upon  the  plan,  along  a  road  to  a  cesspool  on  the 
land  of  Mr.  Spear  (marked  B  upon  the  plan),  and 
thence  the  overflow  runs,  also  by  a  sealed  drain,  to 
the  ground  C  upon  the  plan,  where  jt  joins  another 
drain  that  carries  the  overflow  from  the  cesspool 
marked  D  upon  the  plan,  which  receives  the  drain- 
age of  the  hotel  by  the  sealed  drain  as  indicated  by 
the  red  line.  By  this  culvert  at  C  the  entire 
drainage  of  all  the  premises  on  the  plan  is  conveyed 
under  the  highway,  and  emerges  on  the  other  side  of 
the  highway  at  £,  into  a  field  occupied  by  Mr. 
Appleyard  as  tenant,  where  it  becomes  and  is  an 
existing  nuisance  ;  but  the  respondent  has  no  right 
to  enter  the  premises  of  Mr.  Appleyard  for  the 
purpose  of  removing  it,  cleaning  it,  sealing  it,  or 
otherwise,  and  so  long  as  he  has  the  control  of  it 
the  cesspools  and  drains  are  sealed,  so  that  no 
nuisance  arises  from  them.  It  was  proved  that  the 
culvert  was  built  by  the  respondent  with  the  consent 
of  the  surveyors  of  the  highway. 

It  appeared  that  the  overflow  of  all  the  twelve 
houses  belonging  to  Mr.  Spear  also  drains  into  the 
tame  cesspool  (B)  as  the  four  houses  of  the 
respondent 

The  consequence  of  this  arrangement  of  the 
drains  is,  that  at  the  culvert  C  there  passes  the 
entire  of  the  overflow  of  the  sewage  of  all  the  houses 
belonging  to  the  respondent,  as  also  of  those  belong- 
ing to  Mr.  Spear.  It  appeared  also  that  the  surface 
and  percolating  water  passing  into  the  cesspools, 
they  of  necessity  overflow,  and  such  overflow  if 
fouled  by  the  contents  of  the  cesspool,  and  whereso- 
ever that  overflow  may  merge,  it  must  unavoidably, 
and  does  in  fact,  cause  a  nuisance. 

As  to  the  relative  contribution  of  the  respondent's 
houses  and  the  houses  of  Mr.  Spear  to  the  quantity 
of  sewage  flowing  into  the  culvert  C,  which  by 
emerging  from  it  on  the  other  side  on  Mr.  Apple- 
Tard's  prenuBee  causes  the  nuisance,  no  accurate 
proofs  could  be  obtained.  All  of  the  respondent's 
drains  are  intercepted  by  cesspools,  so  that  he  oon- 
ttibute§  oohr  the  orerflow  of  audi  cesspools ;  but 
the  twelre  housee  of  Mr.  Speaf  a  aro  «^«o  ^xsSmo^L 


the  respondent,  and  the  nuisance  at  the  culvert  to 
which  all  is  conveyed  is  caused  partly  by  the  over- 
flow of  the  cespool  B  common  to  the  respondent 
and  to  Mr.  Spear,  and  partly  to  the  overflow  of  the 
cesspool  D  connected  with  the  hotel,  and  which  is 
used  exclusively  by  the  respondent. 

No  default  is  attributable  to  the  respondent's 
tenants  in  keeping  the  cesspools  and  drains  clear. 

The  drains  of  the  respondent  are  properly  con- 
structed, well  sealed,  and  produce  no  nuisance 
whatever  until  they  pour  out  their  contents  in  the 
land  of  the  adjoining  proprietor,  Mr.  Appleyard 
where  the  respondent  has  no  power  of  entry  to 
cleanse,  drain,  or  otherwise. 

The  conclusion  at  which  we  the  said  justices 
arrived  was,  that  no  nuisance  existed  upon  the  pre- 
mises of  the  respondent ;  that  a  nuiaance  existed 
upon  the  premises  of  an  adjoining  owner,  Mr. 
Appleyard  (which  is  the  nuisance  complained  of), 
caused  by  sewage  flowing  from  a  drain  through  a 
culvert  whose  contents  flow  into  an  open  ditch  in 
the  premises  of  the  said  Mr.  Appleyard. 

That  the  sewage  flows  from  two  cesspools,  one  of 
which,  D,  belongs  to  and  is  used  solely  by  the  respon- 
dent, and  the  contents  of  the  other,  B,  are  supplied 
in  about  equal  proportions  by  the  four  houses  of 
the  respondent,  and  by  the  twelve  houses  of  Mr. 
Spear. 

That  the  respondent  cannot  in  any  way  control 
the  sewage  after  it  leaves  the  culvert,  and  that  ap 
to  the  limit  of  his  power  over  it,  it  is  prevented  from 
becoming  a  nuisance. 

The  opinion  of  this  honourable  court  is  requested 
whether,  under  the  circumstancea  stated,  an  order 
upon  the  respondent  to  abate  the  said  noisanoe 
under  the  above  cited  section  of  the  statute  was 
properly  refused  by  us. 

By  sect.  84  it  is  enacted. 

In  case  of  any  demand  or  complAint  under  this  Act  to 
which  two  or  more  persons  being  owners  or  oocnpien  ci 
premises,  or  partly  the  one  or  partly  the  other,  may  be 
answerable  jointly  or  in  oommon  or  seTerally,  it  sbaU  be 
soffioient  to  proceed  against  any  one  or  more  c^  them  with- 
out proceeding  agidnst  the  otners  or  other  of  them ;  bat 
nothing  herein  contained  shsll  prevent  the  parties  so  pro> 
ceeded  against  from  recovering  contribatioii  in  an^  esse  in 
which  they  woidd  now  be  entitled  to  oontribati<m  by  kv. 

ChanneU  appeared  on  behalf  of  the  appellants.— 
There  was  nothing  to  prevent  the  respondent  from 
being  convicted,  as  it  was  by  his  act,  together  with 
that  of  others,  that  the  nuisance  aroee.  [Lush,  J. 
Suppose  instead  of  fourteen  houses  there  bad  been 
1000,  all  contributing  to  the  nuisance;  could  you 
summon  any  one  of  the  occupiers  ?]  Tlie  persooi 
who  send  down  the  sewage  which  creates  the  nui- 
sance are  liable.  [Cockbduk,  C.  J. — ^You  say  that, 
although  they  cannot  ascertain  the  relative  proper 
tions  of  the  sewage  sent  down  by  each  party,  yet,  ss 
the  respondent  contributes  something,  it  is  sufficient 
to  justify  an  interference.]  The  24th  section  shows 
that  where  there  are  several  contributing  to  a  noi- 
sance  one  only  may  be  proceeded  against,  who  maj 
in  turn  obtain  contribution  from  the  others.  [Cock- 
BUHN,  C.  J.— There  is  certainly  no  reason  whj 
Appleyard  should  sufifer.  Mbllob,  J. — He  in- 
decMl  would  seem  to  be  the  only  innocent  psrty 
amongst  them.]  Brown  v.  BusselL,  L.  Rep.  3  Q.  B. 
251 ;  18  L.  T.  Rep.  N.  S.  19,  is  quite  in  point. 

Mellish,  Q.  C.  (J.  C.  Mathew  with  him)  for  the 
respondent.— The  Act  of  Parliament  has  not  pro- 
vided for  such  a  case  as  this.  Tliere  is  no  power  to 
abate  a  part  of  a  nuisance;  the  whole  nuisanoe 
must  be  abated,  f CocKBUiuf,  C.  J.^Tht  34th  se^ 
tion  would  seem  to  provide  for  that  faj  giving  oqih 
tribution.]  That  section  does  not  mpgij  to  a  case  of 
this  sort,  for  its  language  is  limited  to  the  cassi 
orfn^ec^  ^  oocumers  of  premiMS  wlsaieua  ikt 
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St.  MiRTLBBora. 


providing  for  the  caie  where 
tribut«d  to  bj  Kvenil  independent  paitiea.  [Hatbr, 
J. — M>J  not  an  order  be  made  that  the  reapondent 
■hall  itop  hia  own  contribution  to  the  ouiaance?] 
He  would  not  object  U>  being  required  to  atop  any 
flow  from  hia  own  preniiaea,  but  he  doea  object  to 
being  required  to  abate  a  nuiaance  cauaed  bj  other 

CocKBDBR,  C.  J. — If  the  magiitrates  a-e  of 
opinion  that  the  nuisance  ariaea  from  the  act  of 
■ererat,  thej  may  make  an  ordec  upon  each.  Though 
the  Act  in  its  language  apeaka  only  of  one  iudiridual, 
vet  if  each  man'a  contribution  to  the  nuiaance  can 
be  ascertained,  in  order  may  be  made  upon  him. 
We  think,  therefore,  that  the  case  should  go  back 
to  the  magistrates,  with  directions  to  atcertain 
whether  the  diMiharge  from  Mr.  Bowles's  premises 
was  sufflclent  to  create  a  nuisance ;  and,  if  so,  that 
they  should  majie  ao  order  upon  him  to  abate  it. 
Cate  tent  bade,  vjtth  airtclioiu  occordingtt/. 

Attomeya  for  the  respODdenta,  Barriton,  Btai,  and 

Attorneys  for  the  a{^llant«,  C.  and  J.  AlUa. 


Fridi^,  May  28,  1869. 


By  flat.  67  Geo.  3,  c.  xziz,  u.  80  and  S2  (^laken  in  con- 
juBclim  Kith  18  ^  19  Vkt.,  e.  120,  «.  90)  the  Valry 
of  St.  Maryltboru  ii  aufWuei/  to  alter,  widen,  ^., 
any  of  tlu  ttrttii  or  other  pablit  placet  within  tht 
pimth  ;  and  "  i/  ony  koatet,  wallt,  ^.,  or  ony  part 
thereof  ihuU  be  adjudged  "  iy  tht  veatry,  "  to  project 
into,  obstruct,  or  prevent  ihein  from  id  altering,  turn- 
i«ff,  widening,  ^e.,  the  taid  ttreett  or  public  placet 
■'  n  the  taid  parochial  or  other  ditti '  '  •  ■•    ■ 

•ftuchhou 

the 


(Ae  pottettioi,  oecupalion,  and  purc&ate  of  ni 
teaBt,  ^,  »*"  ■  .... 


'.,  will  be  necessary  jar 


with  the  oaneri, 
ir'^,j'or  thiir  purdiate  I  and  if  the  owaert,  ^^  re/ate 
to  treat  or  agree,  or  do  not  agree,  the  vetiry  u  on- 
poaered,  and  thty  are  hereby  "  required,  to  itiue"  their 
warrant  to  the  Aeri_ff,  ^.,  for  ihe  purpoie  of  having 
the  vaiuit  of  the  houtet,  ^.,  ottetsed  by  a  jury. 

In  an  aeltoa  for  a  mandamia  to  compel  the  eettry  to 
laittc  their  vrarrant,  a  declaration  which  avert  that 
tke  defendanli  had  given  Ihe  plaintiff  notice  to  treat 
for  the  purchate  of  tier  houie  and  premitts,  u  not  bad 
beamte  it  doet  not  allege  that  her  hoate,  ^.,  had  been 
adjudged  to  project  into,  obtlmctf  or  prevent  the  de- 
fendante  Jrom  altering,  ^^,  the  ttreett,  or  that  the 
poteasion,  occi^ation,  and  purchate  of  her  hout^.  Sec, 
mat  necettaryfor  thepurpoie oj alteiing,  ^., Ihe itreett. 

Q/iuEre,  whether  a  public  body,  which  it  emporered  under 
certain  circumitancet  to  purchate  houaet  or  landt,  may 
not  reply  to  an  action  for  a  mandamue  that  the  notice 
to  treat  given  by  them  wat  given  under  a  mistaken 
tgtprehentioH  at  to  the  tnttence  oJ  thote 
wAieA  toere  necetioTj/  to  give  them  power 

TKe  fact  that  the  vutry  it  a  public  bo<fy  diet  not  exmpt 
ikem  from  tht  cbUgatim  inpOMif  by  a  notice  to  treat 
for  lie  purrhate  of  hauie*  or  lands  tehich  has  been 
yiMH  bt  them. 

Tht  tlalute  containiiw  no  promtim  that  ih  '  '  aner  or 
oecapitr  ttiaiUt  giv«  particutiTi  of  her  estate  and 
i»lavU,  pbta  tiaU  tidt  partiailan  wen  ml  given 
from  tht  mtnet  of  tkt  aolia. 


ndenuirrer. 


Beg.  V.  The  Commisaioners  of  Woods  and  Forests 
15  Q.  B.  761,  distinguished. 

The  declaration  alleged  that  after  the  making  and 
pMsing  of  a  certain  Act  of  Parliament  made  and  - 
passed  in  Che  flfty-seienth  jear  of  the  reign  of  hii 
late  Majesty  Etug  George  the  Third,  and  entitled, 
"  An  Act  for  tietter  paring,  improving,  and  regU' 
lating  the  streets  of  the  metropolis,  and  removing 
and  preventing  nuisances  and  obstructions  therein," 
and  after  the  making  and  passing  of  the  Metro- 
polis Local  Management  Act  (18  &  19  Vict.  c.  120^ 
and  before  and  at  the  time  of  the  service  of  the 
notice  to  treat  hereinafter  mentioned,  the  plaintiff 
was  possessed  and  entitled  under  and  by  virtue  of 
an  indenture  of  lease,  bearing  date  the  16th  July, 
1852,  of  and  to  a  certain  dwelling-house,  messuage, 
and  premises,  with  the  appurtenance*,  situate  and 
being  No.  i,  Hinde-street,  Manchester- aquare,  in 
the  pariah  of  Sc  Marylebone,  together  with  the 
coach  houae  and  stables  in  the  rear  thereof,  ailuala 
and  being  No.  3,  Hinde  Hews,  in  the  said  pariah  ; 
and  thereupon  the  defendants,  in  the  exercise  of  the 
powers  conferred  on  them  by  Che  aaid  Act,  did,  on 
the  2nd  Sept  1867,  give  to  the  plaintiff  notice  in 
writing  that  for  m^ing  certain  alterationa  and 
improvements  therein  mentioned,  and  by  the  said 
first- mentioned  Act  authorised,  Che  defendants  re- 
quired to  purchase  and  take  the  said  dwelling 
house,  messnage,  and  premises,  with  the  appur- 
tenances, situate  and  being  No.  4,  Biode-street, 
Manchester-square,  aforesaid,  together  with  the 
coach  houae  and  stablea  in  Che  rear  thereof,  situate 
and  being  No.  3,  Hinde  Mewa,  aforeaaid,  belonging 
to  the  piaintiS  aa  aforesaid  ;  and  that  tiiey,  the  de- 
fendants, were  willing  to  treat,  contract,  and  agree 
with  the  plainCifi  for  the  purchase  of  the  same  ; 
and  as  to  the  aum  to  be  paid  a*  compensation,  re- 
compenae,  and  satisfaction  to  be  made  Co  the  plaintiff 
for  any  injury  or  damage  whatsoever  Chat  might 
affect  or  be  sustained  by  the  plaintiff  by  reason  of  Che 
making  of  the  said  alterations  and  improvements;  and 
the  defendants  did,  by  the  said  notice,  demand  of 
Che  plainCiff  that  she  should  deliver  to  the  defendant! 
within  twenty-one  days  from  Che  service  of  the  said 
notice,  the  particulars  of  her  estate  and  interest  in 
the  said  dwelling-honae,  messuage,  and  premiaei, 
with  the  appurtenances  and  the  aaid  coach  house 
and  stables  in  the  rear  thereof,  and  appurtenances  ao 
required  as  aforesaid,  and  Che  claim  made  by  the 
plaintiff  in  respect  thereof.  And  the  defendant! 
thereby  further  gave  notice  to  the  plaintiff  that  if 
she  should  refuse  to  treat  or  agree,  or  should  not 
agree  with  them  for  the  sale  or  conveyance  of  her 
respective  estate  and  interest  therein,  they  would 
in  pursnance  of  the  powers  and  anthoricies  in  them 
vested  in  that  behalf,  issue  their  warrant  or  precept 
directed  to  the  sheriff  of  Che  county  of  Middlesex, 
authorising,  directing,  and  requiring  him  to  em- 
pannel,  summon,  and  return  a  competent  jurj,  to 
ba  drawn  according  to  law,  to  inquire  into  the 
value  of  such  dwelling-house,  measuage,  and  pre- 
mises, with  the  appurtenances,  and  of  the  said 
coach  house,  atables,  and  appurtenances,  and  of  the 
proportionahle  value  of  the  respective  estates  and 
interests  of  the  plaintiff,  and  of  all  and  every 
other  person  and  persona  aeised  and  poasessed 
thereof,  or  interested  therein,  or  in  any  part  or 
parts  thereof,  and  to  assess  and  award  toe  Bum  ot 
sums  of  money  to  b«  paid  to  the  plalotiff,  and  such 
person  or  persons,  party  or  parties  TMpectively,  tor 
the  pnrchaae  ol  !uch  dweUing-honsa,  meisnage,  and 
premises,  with  the  apportenaaeea,  and  the  said 
coach  boas«^  stables,  and  apportenance!  for  aueh. 
reapectl*«  eaUtt*  KoA  VtfwraMk  'iwe-^-  ~'  -'— 
,  for  Kqo&«ai  uA  Vm^twi«Bwnk»,<ii 
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damagies  wbstioever  ttant  miRht  aSect  the  pluatiS, 
or  *iiy  *uch  peraou  or  penoai,  party  or  putiea. 
And  the  defendsnti  did  b;  the  said  notice  exprenly 
reserve  the  right  under  the  saidAct,  notwithstanding 
the  aaid  notice  to  treat  with  the  plaintiff,  or  any 
•uch  person  or  persons,  part;  or  parties,  in 
uue  the  platntifTa  interest  in  the  said  dwell' 
ing-house,  meisuaf^e,  and  premise!,  with  the  ap- 
purtenances, and  ^e  said  coach  house  and  stanles, 
and  appurCenancei  ihould  Dot  he  greater  than  as 
tenant  at  will,  or  lessee  (or  a  year,  or  from  year  to 
Tear,  in  and  by  the  said  Act  provided.  And  after- 
wards the  plaintiff  did  on  the  S4th  March  1868 
give  the  defendants  notice  in  writing  that  she  held 
all  the  said  premises  (or  a  term,  of  which  flTe  and 
a  half  yean  were  unexpired  at  Christinas  then  last 

Kt,  at  150^  per  annum,  under  a  certain  lease 
rinfi  date  the  16th  July  1S52,  and  granted  to  her 
by  one  Edward  Tyrell,  and  further,  that  she  claimed 
the  sum  of  1386/.  for  the  compulsory  purchase  of 
her  estate  and  interest  in  all  the  said  premises, 
with  the  appurtenances,  and  the  sum  of  2900i  as 
oompensation  for  fiitnres,  goodwill,  and  improTc- 


and  further,  that  unless  the  defendants 
should  agree  to  pay  to  the  plaintifi  the  sums  of 
money  therein  abore  claimed,  as  hereiobefore  men- 
tioned, she  desired  to  have  the  amount  to  be  paid 
by  the  defendants  for  her  the  plaintifTs  estate  and 
interest  in  the  said  premises,  and  the  appurtenances 
and  for  compensation  as  aforesaid  settled  forthwith 
by  a  jury  in  the  manner  prescribed  by  the  said  Brst- 
mentioned  AcL  And  aflprwards  no  agreemeot  was 
come  to  by  and  between  the  plaintiff  and  the  defen- 
dants as  to  the  premises,  and  the  defendants  did 
not  pay  and  have  not  paid  to  the  plaintiff  the  said 
•nms  so  claimed  by  her  as  aforesaid,  or  either  of 
them,  or  any  part  thereof,  and  all  things  happened, 
and  all  condiliuns  were  performed,  and  all  times 
elapsed  and  passed  respectively  necessary  to  entitle 
the  plainlitf  to  maintain  this  action,  and  to  have 
the  defendants  issue  their  warrant  or  precept 
directed  (o  the  sheriff  of  the  county  of  Middlesex, 
or  other  proper  officer  in  that  behalf,  authorisinn, 
directing,  and  requiring  him  to  empanel,  summon, 
and  return  a  competent  jury  to  be  drawn  ac- 
cording to  law,  to  inquire  into  the  value  of 
the  said  dwelling-house,  messuage,  and  premises, 
with  the  appurtenances,  and  the  said  coach 
houses,  stable,  and  appurtenances,  and  of  the 
proportiuaable  value  of  the  respective  estates  and 
interests  of  the  plaintiff,  and  of  all  and  every  other 
person  or  persons  seised  or  possessed  thereof  or 
interested  therein,  or  in  any  part  or  parts  thereof, 
and  to  assess  and  award  the  sum  or  sums  of  money 
(o  be  paid  to  the  plaintiff,  and  such  person  or 
persons,  parly  or  parties  respectively,  (or  the 
purchase  of  such  dwelling-house,  inessuage,  and 
premises,  and  the  said  coach  huuse,  stables,  and 
appurtenances,  (or  such  respective  estates  and 
interests  therein,  and  also  for  goodwill  and  improve, 
menti,  or  any  injury  or  damage  whatso>vtr  that 
might  affect  the  plaintiff,  or  any  such  persiin  or 
persons,  party  or  parties  as  aforesaid.  And  the 
plaintiff  was  and  is  personally  interested  in  the 
performance  by  the  defendants  of  their  duty  to  issue 
their  warrant  as  aforesaid,  for  the  purpose  afore- 
said, snd  has  sustained  and  will  sustain  damage  by 
the  non- performance  by  the  defendants  of  their  said 
duty ;  and  performance  of  the  said  duty  has  been 
demanded  by  the  plaintiff  of  the  defendants,  yet 
the  defendants  wholly  neglected  and  refused,  and 
■till  neglect  and  refuse,  to  perform  the  ssme,  and  to 
issue  their  said  warrant  or  precept  as  aforesaid,  for 
the  parpose  aforesaid,  whereby  the  plaintiff  wan 
pnrent^  from  getting   the  sdaoimt  ol   ti\e  i*id 
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vras  deprived  of  the  said  purcbafle-nKxiey  and  oou- 
[lensation,  and  was  prevented  from  baTing  the  full 
use  and  enjoyment  of  her  said  several  pwtnjsai 

The  declaration  also  claimed  ■  peremptory  writ 
of  naiu^nui  to  tbedefendant*  commaDdiDgtfaMUlo 
iwue  their  warrant  or  precept  as  aforesaid. 

Pleas  (I)  not  guilty  ;  (2)  that  a  maooable  tin* 
for  the  defendants  to  issue  their  said  warrant  or  pn- 
('Cpt  had  not  elapsed  before  the  commeDcement  at 
lUssuit;  (3)  that  the  plaintiff  did  not  deliver  to 
the  defendants  the  said  notice  as  alleged  ;  (4)  thai 
the  plaintiff  did  not  deliver  to  the  defendants  within 
iwenty-one  days  from  the  service  <rf  the  said  DOtite^ 
the  particulars  of  her  estate  and  inceraat  in  th*  said 
liwelling  house,  messuage,  aod  premiaea,  and  tbt 
said  coach  houses  and  stable*  in  tbe  re«r  theno^ 
and  appnrtenanoes  as  required  a*  aXoreMud,  or  in 
any  part  of  the  same,  and  the  clainia  made  by  the 
jlaintiff  In  respect  thereof ;  (5)  that  the  plaintiAdid 
not  deliver  to  the  defendants  within  twenly-oM 
days  from  the  said  service  of  the  iwd  notice,  or 
irithin  a  reasonable  time  afterwards,  the  puticalan 
iif  her  estate  and  interest  in  the  said  dwelling  bowa 
messuage  and  premises,  with  the  appnrtenanoes  and 
ihe  said  co«ch  houses  and  stables  in  the  Nar 
thereof,  and  appurtenances  as  requited  a*  aforesaid, 
I T  in  sny  part  of  the  same,  and  dte  '-i"'""  made  b; 
ihe  plaintiff  in  respect  thereof. 

The  plaintiff  joined  issue  on  the  1st,  3nd,  3rd.  and 
.'th  pleas  ;  and  demurred  to  the  4th  and  6Ui  pleas. 

There  was  also  a  demurrer  lo  the  declaration. 

Sect,  go  of  GT  Qeo.  3,  c.  nix.  (An  Act  for  better 
paving,  improving,  and  regulating  the  streets  tt 
the  metropolis,  and  removing  and  preventing 
nuisances  and  obstruction*  therein}  enacts 

That  (or  Uia  ii^imveiiHDtol  the  stiustsaad  pabHe  vkMS 
mthe  panwhial  or  other  ilistriats  within  the  jnrlsdlctie  d 
thlsAct,  andlorths  pnUio  aOvaot^B,  tt  ddl  and  Bay  la 
lawful  for  th«  commUBfoBeim  or  Li  us  toss,  or  oth^  ponaa 
laving  the  control  of  the  pavements  «f  an*  fsoocUsI  «r 
.  th«i  district,  from  time  to  time,  and  at  all  times  hsi^t* 
in  niter,  widen,  turn,  or*i(«id  sny  of  the  -t»—ia  o-aikK 
c  plsMi  wltlijn  any  snch  paroehia]  o 


e  place  wlth^  melk  « 
or  other  dlsbriot,  and  to  n=—  ' '    '■ 


M}  Dtber  si 

„.  , , ,    widaed,   «r , 

L'lwied,  or  Isngtliened  u  aforwaid  i  and  tint  if  asr  hooiB. 

avails,  bulldluBa,  lauds,  tenementn,  and  horeditaseatSL  or 
lAT  part  tbeisof  shall  be  adjndsed  ^(ba  said  oommlHOBos 
ir  truileea  or  othsr  HTSons  as  afornmld  to  Tf^eck  itUt, 
.'betruct,  oi  prevent  tbam  from  so  altsiins,  toning,  wid^ 
.ng:.  BitendisR,  lanstbaBliiE,  mratlnniaf,  or  onDlnc  tbs 
«ld  nreeU  or  public  places  within  tlia  said  jan^l « 
.ither  district,  uid  Uut  the  possessiwi,  oconpaticia,  and 
liuichise  of  such  hoosee,  walla,  bnildlnn,  landa,  tanaals, 
.  ir  bereditamente  will  be  noceeswr  for  that  purpose,  it  sUl 

other  persons  as  atorsiaid^  and  tber  itefl 


I  .Old  be  raised,  I, _,     ,  . ^  

.ir    Acts   or    Puliucant  relatina    to    ■neh    natoAial  ■ 
ither  district,  or  of  this  Act,  and  to  poll  down,  m^  lA 

I  iir   dispose  of  laoli   boniH,    walts^   — -•    ■— "" — -    — • 
ilis  materials  thereof,  and  la;  tbe  li 
-■-  ----  ludB,t< • •-— 


pmicbawo  mowg  and  compenutivi  MiesieA,  uulVupwwV^^anaiiu^' 


UAOIfiTBATES'   OASES. 


BiBOH  t>.  The  Vbitbt  o 


;.  HAKTLascnn. 
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sons  having  tba  oontrol  of  th«  paTamenti 
public  plueg  in  mr  parochial  or  athar  i 
jnjUdiction  of  thii  Act,  or  with  any  p- 
KuthoriHd  bj  them,  for  lh«  wis  uil  cod 
rflBHOtlve  efttatAi  and  tuteruta  thareia,  o 
or  koowD,  or  shall  not  produce  ud  STiu. 

tlHT  clHJin  (hereJD,  to  the  ntdafaction  of 
■ionen  or  truMscs  or  other  pBrgou  u  ifc 
pervoD  or  perooiu  to  ODthorUBd  bj  Ihaa, 

■uch  caae  It  thai]  be  lavlnl  for  Uieiaia< 

traat««  or  other  penoDS  aa  aforeiaid,  and  \htj  are  hereby 
reqnirea  to  iHne  a  wanmnt  or  wanmBW,  vncapio *- 

J4 ..j.-.i-.i.—,-—  .1—,-.  TTh^fiff  or  ot 


_id  oil  partieg  oonoamad  - 

re  their  lawful  challflngea  againat  onj  of  the  i 
Dnt  ehall  not  be  at  liherlj  to  challaDge  the  array ;  and  the 
aaid  iuatiDea  are  hereby  authoriaed  and  empowered  by  pre- 
otpt  or  prwepta  from  time  to  time,  aa  oonalon  ahall  require. 
to  call  before  them  all  and  oTe^y  peraor    "  '    ' 


.   .     e  power  to  adjourn  noh  oourt  from  d^  to  day  oa 

DccaaiDn  ahall  leqnire,  and  tooommaod  audi  jury,  iritneaaeg, 
and  partiee,  to  attend  until  all  auoh  affaire  for  which  tiiey 
were  ■uBUDoned  ehall  he  cotioloded :  and  the  Mid  Jury,  upon 
their  oatba  Iwhich  oatha.  aa  alao  the  oatha  of  inch  peraou 
or  penona  oa  ihal]  be  oiled  upon  to  glTe  eiidance,  the  Mid 
Jnaticca  are  hereby  empowered  and  required  to  adminlater) 
■hall  inquin  of  the  Talne  of  euch  honaee,  boildingn.  landa, 
tenementa,  or  hereditamenta,  and  of  the  proportloiiahle 
value  of  the  reapeottTe  eatatea  and  Intereata  m  all  and  every 
paraon  and  peceot 

■■ted  therein,  or  < 

ahall  aaawB  and  award  the 
paid  to  aoeh  pemon  or  penona,  party  or  partteareepectiTely 
tor  the  pnrdiaae  o(  Buih  honaee,  buUdintn,  loodi,  tene- 
menta,  or  heredltamenta.  and  of  auch  reapectdva  eatatea 
and  intareatg  therein,  and  alio  for  goodwill,  ImproTementa, 
or  any  ti^ury  or  dauu^  wbulfloever  that  may  affect  any 
auoh  pereoD  or  penorii,  party  or  partiea.  either  an  loue- 
holdna  or  taoanta  at  will,  prnvidcl  Ihnt  such  goatwUl 
ahall  be  eatimated  by  what,  in  the  opinion  of  auch  Jury, 
the  aaraa  would  have  been  worth  in  ckh  the  Improvementa 
intended  by  thia  Act  had  not  been  iu  contemplation  l  and 
'^"-'=  '--^ L-i.  — i .  -'re  Judgment  for  auoh  auia 


■  of  m 


ed.  &i. 


By  aect.  90  of  the  HetropoliK  Lool  Haaagement 

Act  1(165  (;ti  &  19  Vict.  c.  120),  the  imwers  of  tbe 
commiuioEien  or  tniiteea  u  aforesaid  are  trana- 
ferred  to  tbe  Tcatriea.    It  providea  that 

All  the  dutiem  powera,  and  authoritieB  for  or  in  nUtlou 
to  the  paring,  lishtinK,  watering,  cluiuiHinff.  or  Improring  of 
any  pariah  mentioned  In  achednle  A  to  thia  Act  [the  ponah 
of  St.  Morylflbone  balng  one],  or  any  part  of  auch  paHsh, 
t, ,_^ _-rT_  -T,  tod,  other  than 


■nthoritiee  in      .  „  .  „ 

~  ,  CD  pariah  or  ^ttrt,  or  of  the 
inhaUtanta  thereof  (except  anoh  dutiee,  powere.  and  autho- 
ritlea  aa  i«kla  to  the  affaire  ol  the  diurch,  or  the  Banr— 
ment  or  reliat  of  thm  poor,  or  the  adminlatratlou  of 


tlwreto),  DOW  *e*(ed  nndnr  au  iMal  Aot  of  Farllament,  in 
any  BommlsBionera,  or  in  any  body  other  than  tha  rei^  of 
■Dd)!  pariah,  or  In  raj  aoch  olBoar.  eboll  oeaae  to  be  ao 
Taetad,  and  shall,  ^ra  aa  herein  otherwiae  protlded,  be- 
«Hne  reated  in,  and  be  poeeeaeed  and  exeruiaed  by.  the 
*a>ti7  ot  wach  parfab  anon  tlda  Aot. 
Thia  Act  iocoTpanUM  oerUin  proTinoni  o!  the- 


Lands  Clauaea  ConaolidaCion  Act  1846  (B  1 9  Vict 
;.  18),  but  b;  sect  162  it  ia  provided 

That  the  prorliione  of  the  Mid  Land*  CUaaee  Conaolida- 
jon  Act.  "  with  reapKt  to  the  pumhaaa  and  taUngodandi 
itliarwiae  than  by  agreement,"  ehall  not  be  incorporated 
iritb  thia  Act,  me  tor  onibliu  the  Metropolitan  Board  of 
iVorka  to  take  land,  or  any  right  or  caeement  in  or  oral 
and.  lor  tbe  puTpoee  ot  maUng  any  eawera  or  worka  for 
j^reventini;  tlie  aawa^  or  any  part  of  the  aewage  wi^in  the 
metropolia  from  paaring  into  the  TtuHnn,  in  or  near  tha 
— Hropolia.  or  otnerwiaei  for  the  pnrpoae  ol  the  aewerog* 
dralua^  of  tlw  metaopo&a, 

J.  Bonu  Paynt  (with  whom  waa  B.  Lhgd,  Q.  C), 
.  aupport  of  the  demaner  to  tbe  pleaa  and  of  th« 
declaration  demurred  to.  The  defeodAnta,  being 
sabatituted  by  sect.  BO  of  18  t  19  Vict.,  c  120,  for 
the  former  coniioiBiionera  or  tmateea,  hare  a  doty 
impoaedoDthein  to  iasae  their  warrant  or  precept,  tr 
the  vorda  contaioed  in  sect.  82  if  67  Oeo.  3,  c.  xzis., 
.nd  they  are  hereby  required  to  isaue  a  varrant 
wurraDts,  precept  or  precepta,"  Ac.,  they  having 
given  the  plaintiff  notice  to  treat  for  the  purchaae 
of  her  premitea,  and  not  having  agreed  with  ber  for 
tbe  cumpenaation  to  be  paid  io  reapect  of  them.  In 
R.  v,  Tkt  Commimomri  jot  Improvim  Marlat-itrttt, 
Maodiater,  in  %  note  to  Jt.  v.  The  Bungtrfwd 
Markil  Conpans.,  4  B.  &  Ail.  353,  the  euactment  in 
the  local  Act  of  Farliamenl  wai  almilar,  and  tha 
commiaaionen  reaiated  the  application  made  for  a 
ntaiukaiaa  to  isaoe  tbeir  warrant,  on  the  ground 
that  their  funds  were  limited,  that  a  veiy  amall 
portion  lif  the  premises  waa  in  fact  requisite  for  tbe 
parpoaei  of  their  Act,  and  that  they  gave  tbe 
notice*  merely  with  a  view  of  being  enabled  to  take 
any  favourable  opportunity  which  might  occur  for 
purchaeing  (there  being  no  power  given  them  by 
their -Act  to  remove  any  party  without  audi 
notice),  but  not  with  any  Qual  determination  to 
purchase  at  all  events ;  yet  the  court  made 
absolute  the  rule  /or  a  peremptory  moiidajBM. 
The  defendanta  are  bound  by  the  notice  which 
they  have  given  to  the  plaintiff.  In  R.  v.  7^ 
Umgtrford  Market  Company,  p.  882,  Parke,  B.  aaya: 
"Tlie  company  are  not  bound  to  purcbaae  the  pro* 
perty  mentioned  in  the  schedule,  but  tbe  question 
is,  at  what  period  tbey  shall  be  aaid  to  have  exer- 
cised their  option.  Now,  I  think  that  is  done  wheo 
Ihey  have  given  ootice,  and  that,  according  to 
reaion  and  good  sense,  anch  notice  oaght  Eo  be  aa 
binding  on  them  aa  on  the  owneror  occupier.  And 
this  construction,  which  I  should  be  disposed  to  pat 
independently  of  expresa  worda  in  the  statute,  U 
supported  by  the  language  of  sect.  6,  ftc. ; "  and, 
speaking  of  the  caae  of  R.  y.  Thi  Oymmiaianert  for 
Impromng  Marktt-ttrett.  Mandailer,  he  saya  :  "  Tha 
language  of  the  aUtnte  there  waa  different,  and  I 
believe  there  were  no  compulsory  words;  but  tbe 
court  thought,  from  the  general  proviaiona  of  tbe 
Act,  that  the  commissioners  were  to  be  conaidered 
as  having  exercised  their  option  wbeu  tbey  gave 
notice  of  taking  the  premises,  and  that  they  could 
not  withdraw  from  it."  In  some  cases  it  bos  been 
held  that  a  notice  to  treat  under  the  Lands  Clauset 
Consolidation  Act  constitutes  the  relation  of  vendor 
and  purchaser  between  the  parlies.  In  Foihtrbii  t. 
The  Metropolitan  RailKOf  Compans,  L.  Sep.  2  C.  P. 
188,  it  was  held  that  the  neglect  by  a  company  to 
issue  their  warrant  to  assess  tbe  value  of  land  which 
they  had  given  notice  that  they  would  require  for 
the  purposes  of  their  Act,  within  a  reasonable  time 
after  such  notice,  is  ao  actionable  wrong,  and  that 
tbe  issue  ot  such  warrant  might  be  enforced  by 
action  for  a  mandanna  under  the  Common  Law  Pro- 
cedure Act  18M.  Thia  doctrine  waa  niAeld  b^  tha 
Court  of  Excbequer  Chamber  (afflrniing  tbe  judg* 
ment  of  the  Court  of  Common  Fleas)  In  the  caaeof 
Morgan  V.  7^  Metn^xAttan  BidltKq  Companj,  L.  Rep. 
4C.P.97.  Th8n,aato*»iA(piWtoa»-«*=»'^M'*»* 
a«f  endmU-   laui&  aiA  *Wq,  ^sbi*,  -i^»-^  ''^'^  ** 
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benefit  of  the  public ;  and  the  principle  that  impotes 
liabilities  upon  a  priTate  companj,  as  arising  in  con- 
sideration of  the  statute  granted  to  them,  has  no 
application  in  the  case  of  such  public  commis- 
sioners. ...  In  the  case  of  commissiooers 
for  the  public,  having  a  limited  power  of 
taking  land,  provided  the  required  quantity 
can  be  obtained  for  a  given  sum,  a  ootioe 
to   treat  for  the   purchase  should   be    construed 


to  be 
cannot 
tained 
chase. 


that   which    it    is;    the    commissioners 


plaintiff  did  not  deliver  to  the  defendants  parti- 
culars of  her  estate  and  interest,  within  twenty- 
one  days  from  the  service  of  the  notice  on  her,  or 
within  a  reasonable  time  after  that  service,  there  is 
no  duty  to  do  so  cast  on  the  plaintiff  by  the  Act  of 
59  Geo.  3,  c.  xxix.,  and  so  the  pleas  are  bad. 

Keane,  Q.  C.  in  support  of  the  pleas  and  of  the 
demurrer  to  the  declaration.— Two  things  are  by 
sect.  80  of  57  Geo.  3,  c.  xxix.,  necessary  to  give  the 
vestry  jurisdiction  to  take  the  plaintiff's  premises, 
first,  that  the  premises  should  be  adjudged  by  the 
defendants  to  project  into,  obstruct,  or  prevent  them 
from  altering,  turning,  widening,  &c.,  the  streets  or 
public  places  within  the  parish ;  and  secondly,  that 
the  possession,  occupation,  and  purchase  of  the  pre- 
mises will  be  necessary  for  the  purpose  of  altering, 
turning,  widening,  &c.,  the  said  streets  or  public 
places.  The  declaration  is  bad  for  not  averring  the 
existence  of  these  conditions  precedent  to  the  exer- 
cise of  the  defendant's  jurisdiction  to  take  the  pre- 
mises. [CocKBURN,  C.J. — Must  it  not  be  taken 
against  you  that  having  given  a  notice  to  treat  for  the 
purchase,  that  state  of  things  existed  which  entitled 
you  to  give  the  notice  ?]  If  after  the  vestry  have 
given  the  proper  notice  to  treat  for  the  purchase 
of  the  plaintiff's  premises  the  necessity  for  taking 
them  no  longer  exists,  the  vestry  are  not  bound  by 
their  notice.  The  vestry  are  a  public  body,  and 
obliged  to  perform  their  duties  strictly  according  to 
law,  and  they  cannot  purchase  where  a  necessity  to 
take  the  premises  no  longer  exists.  There  is 
nothing  about  giving  notice  in  writing  or  otherwise 
in  the  statute,  and  the  notice  does  not  constitute  a 
binding  contract.  [Blackburn,  J.— I  think  the 
declaration  makes  an  unnecessary  allegation  when  it 
alleges  that  the  defendants  gave  the  plaintiffs 
a  notice  in  writing.  The  material  allegation 
is  that  they  gave  her  such  a  notice  as  tied 
up  the  land.]  It  is  submitted  that  as  the  sta- 
tute contains  nothing  about  notice,  the  notice 
of  itself  cannot  be  binding  on  the  defendants. 
[Lush,  J. — When  are  they  bound,  if  not  by  their 
notice  ?  There  are  no  words  in  the  statute  to  bind 
them  even  after  verdict.  Cockbdrn,  C.  J. — The 
notice  takes  away  from  the  owner  his  option,  and  by 
virtue  of  the  statute  amounts  to  an  agreement  on 
his  part  to  sell.  Then  there  must  be  reciprocity, 
and  those  who  gave  the  notice  roust  be  bound  by  it.] 
Surely  if  the  vestry  find  that  the  notice  was  given  on 
a  mistaken  view  as  to  the  necessity  of  taking  the 
premises  they  ought  not  to  be  held  bound  to  take 
them  simply  because  the  notice  was  given.  [Black- 
burn, J. — I  by  no  means  say  that  by  a  proper  plea  you 
might  not  allege  the  fact  that  the  notice  was  given 
with  reference  to  something  which  was  not  necessary 
for  the  purposes  of  the  vestry  but  I  find  nothing  of 
that  sort  on  the  record  as  it  stands.]  In  Reg.  v.  TTie 
Commissionera  of  Woods^  Forests^  ^c,  15  Q.  B.  761,  it 
was  held  that  the  commissioners  in  giving  notices 
under  9  &  10  Vict.  c.  38,  s.  15,  that  they  intended  to 
take  lands  for  the  purpose  of  forming  Battersea 
Park,  were  acting  in  a  public  capacity,  and  that  the 
notices  given  by  them  did  not  constitute  a  quasi 
contract  enforceable  by  mandamus.  Patteson,  J. 
says,  in  delivering  the  judgment  of  the  court,  **  If 
this  was  the  case  of  a  railway  or  other  private  com- 
pany, no  doubt  the  return  would  be  insufficient,  be- 
cause, notice  having  been  given  that  the  lands  were 
required,  and  a  claim  sent  in  accordingly,  a  contract 
is  entered  into,  and  the  parties  stand  in  the  relation 
of  vendor  and  purchaser.  If  the  company  had  not 
the  means  of  paying  for  the  lands,  they  should  have 
abstained  from  giving  notice  to  the  owner.  But  a 
private  company  to  whom  an  Act  is  granted  for 
tbeir  profit,  differs  materially  from  commissioners 

riiDted  under  a  public  Act,  to  do  ou  \)eYvvA.l  ol 
execQtiTe  GoTemment  certain  Uuxi%%  ioi  \^\&\\^mXK  '\!Viei%>^^^>ataLN^\a&^8)st^ii^afifartlM 


ascertain  whether  the  land  can  be  ob- 
for  a  price  unless  they  treat  for  the  pur- 
There  is  a  duty  under  the  statute  to  open 
the  treaty;  but  it  would  defeat  the  intention  of 
the  Legislature  if  the  opening  of  a  treaty  was 
held  to  be  the  completion  of  the  contract.  .  .  It 
has  been  contended  that  the  prosecutor  suffers  a 
hardship  by  reason  of  the  notice,  inasmuch  as  his 
property  is  rendered  unsaleable  and  onimproveaUe 
thereby ;  but  these  results  arise  in  trath  from  the 
passing  of  the  statute,  and  not  from  the  giving  of 
the  notice.  The  statute  places  the  land  at  the 
option  of  the  commissioners;  the  title  is  at  once 
affected  thereby,  and  the  motive  for  improvement 
is  taken  away ;  no  material  addition  to  these  incon- 
veniences arises  from  the  commissioners  opening  a 
treaty  for  the  purchase  of  the  lands  so  placed  at 
their  option,  by  giving  the  notice."  The  reasons  on 
which  this  judgment  proceeded  apply  to  the  present 
case,  the  vestry  being  a  public  body,  not  acting  for 
their  own  benefit,  as  a  railway  or  other  privats 
company  does.  [Cogkburn,  C.J.  refenncMl  to  the 
case  of  Coe  v.  Wise,  10  L.  T.  Bep.  N.  S.  666,  and 
on  appeal  7  B.  &  S.  831,  as  to  the  liability  of  public 
bodies.] 

No  argument  was  addressed  to  the  court  in  sup- 
port of  the  4th  and  5th  pleas. 

CocKBURN,  C.  J.—Our  judgment  must  be  for  the 
plaintiff.  With  regard  to  the  pleas  demurred  to, 
viz.,  the  4th  and  5th,  I  have  no  hesitation  in  saying 
that  they  are  bad,  and  that  it  was  not  necessary  for 
the  plaintiff  to  give  the  notice  to  the  defendants, 
which  they  complain  has  not  been  given.  Then  we 
come  to  the  declaration,  which  is  objected  to,  first, 
on  the  ground  that  it  must  show  the  existence  of 
that  preliminary  state  of  facts  on  which  the  juris- 
diction of  the  vestry  to  take  the  premises  arises ; 
and  secondly,  that  the  notice  to  treat  given  by  the 
defendants  to  the  plaintiff  is  not  binding  on  them,  so 
as  to  constitute  an  engagement  on  their  part  to  take 
the  land  entitling  the  plaintiff  to  insist  on  their 
issuing  their  warrant.  As  to  the  first  ground  of 
objection,  it  seems  to  me  quite  allowable  for  the 
plaintiff  to  allege  that  she  received  a  notice  from 
the  defendants,  which  they  were  entitled  to  g^ve  only 
in  case  of  the  existence  of  a  certain  state  of  facta. 
It  has  been  contended  that  the  existence  of  that  state 
of  facts  must  also  be  alleged  in  the  declaration.  It 
appears  to  me  to  be  quite  sufficient  that  the  vestry 
are  alleged  to  have  done  an  act  which  presupposes 
the  existence  of  that  state  of  circumstances.  If 
the  defendants  allege  by  a  plea  the  fact  that  they 
had  made  a  mistake  as  to  the  existence  of  the  state 
of  circumstances  on  which  their  statutory  jurisdic- 
tion arises,  I  do  not  at  present  say  whether  that 
would  be  a  sufficient  answer  to  the  claim  of  persons 
against  whom  they  have  taken  steps  in  exercise  of 
their  statutory  power,  and  who  are  entitled  to 
assume  that  the  vestry  have  taken  care  to  see  that 
the  antecedent  facts  on  which  their  jurisdictk» 
arises,  have  been  called  into  existence.  Next  ooniss 
the  question  whether  the  notice  which  they  have 
given  the  vestry  is  binding  on  the  vestiy.  I  think  it 
is.  The  ca,se  of  /2^.  v.  The  Commisnomers  «/  Woods€mi 
FoTe&Uk  VI  Ia.  J.  341^  is  an   authori^  directly  iB 
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sioDeri  vers  acting  contained  pro*iBioa(  limilar  to 
those  in  the  preient  Act,  and  the  commisBioDen 
having  g:iven  notice  of  their  intention  to  take 
certain  land»,  It  viu  held  that  a  mandamiu  would  lie 
to  compel  the  commiuioiien  to  i«aue  their  warrant 
to  the  aheriff  to  lammon  a  jury  to  aiaese  compenla- 
tjon.  The  mbcequent  caK,  reported  in  IB  Q.  B.  761, 
has  been  quoted  on  behalf  of  the  defendants  to  show 
that  even  if  a  maadamia  wonid  lie  againat  aucb  a 
body  as  the  Comniiasionera  of  Woods  and  Foreata, 

Jet  since  they  are  a  public  body,  they  cannot  be 
eld  bound  by  the  tiotice  which  they  hare  giTen, 
and  coneequently  it  is  contended  that  an  action  like 
the  present  will  not  Ih.  I  think  the  answer  to  that 
contention  is  furnished  by  the  case  of  Cce  r.  Witt 
(u&i  supOi  and  by  the  tact  that  the  present  defen- 
dants are  not  in  the  position  of  servants  of  the 
Crown. 

Blackburn,  J. — I  am  qoite  of  the  same  opinion. 
I  quite  agree  with  Mr.  Keane  that  where  a  person 
seeks  to  obtain  either  a  prerogative  writ  of  nan- 
damui  from  this  court  to  compel  the  performance  of 
a  certain  duty,  or  a  maiuSamut  under  the  Common 
Law  I'rocedare  Act,  it  ia  necessary  for  him  to  show 
the  exiiteoce  of  such  a  state  of  facts  as  give  riae 
to  the  obligation,  either  atatntory  or  common  law, 
which  he  seeks  to  enforce  j  and  the  question  upon 
the  declaration  here  is,  whether  the  existence  of 
such  a  state  of  things  ia  snfflciently  shown.  We 
have  been  in  the  habit  for  man;  yean  of  holding 
that  where  notice  to  treat  for  the  purchase  of  lands 
is  given  ander  the  Lands  Clauses  Consolidation  Act, 
there  follows  a  legal  obligation  on  the  party  giving 
the  notice  to  iaane  their  warrant.  It  has  b^n  so 
long  the  practice  to  treat  that  as  law  that  I  thou,^ht 
at  Srat  that  the  question  as  to  granting  a  manitaniiii 
in  the  present  case  might  turn  on  the  constmction 
of  some  provision  in  that  Act.  But  it  ia  not  ao  ; 
the  Act  under  which  the  notice  was  given,  and 
under  which  this  action  is  brought,  is  the  57  Geo.  3, 
c.  xxix.,  and  Mr.  Payne  has  satiafled  me  that  the 
principle  on  which  we  have  granted  numAiniuwi  ia 
not  the  peculiar  enactments  of  the  Lands  Clause* 
Consolidation  Act,  but  this,  that  wherever  by  Act 
of  Parliament  a  body  is  entitled  to  take  lands  com- 
pulsorily,  there,  as  soon  as  they  have  made  up  their 
minds  to  do  ao,  and  give  the  other  side  notice  of 
their  intention,  thereby  hampering  the  laod,  and 
leaving  it  no  longer  free  in  the  hands  of  the  owner, 
they  are  bound  to  go  on.  The  parties  are  in  a 
position  analogous  to  that  of  a  vendor  and  pur- 
chaser, where  everything  ia  settled  but  the  exact 
price  to  be  paid.  In  B^.  v.  Tie  Hungtr/ord  Market 
Coi^ity  (abi.  np.),  Parke,  B.  notices  the  fact  that 
in  the  Act  of  Parliament  with  which  they  were  there 
de^ng  there  waa  a  provision  that  it  within  twenty- 
one  days  after  notice,  terms  of  sale  should  not 
be  agreed  upon,  the  company  ahould  canae  the  same 
to  be  asseaacd  by  a  jury ;  but  be  notices  this  for 
the  purpose  of  stating  that  his  judgment  does  not 
proceed  on  that  consideration,  but  on  the  principle 
that  the  notice  ought  to  be  as  binding  on  the  com- 
pany as  on  the  owner  or  occupier.  When  once  it  li 
shown  clearly  as  a  fact  that  the  owner  has  got 
notice  to  treat  binding  him,  there  arises,  I  take  it, 
by  operation  of  law,  a  duty  on  the  party  giving 
notice  to  go  on  and  determine  the  amount  to  be 
paid  by  way  of  compensation.  In  the  case  of  Beg. 
V.  TAc  ComniniDiwrs  Jiir  Imprmnng  Harktt-tlrett, 
JfoncAuMr,  the  argument  was  urged  which  Mr. 
Keane  has  used  to-day,  that  if  the  commissioners, 
(iter  giving  the  notice,  were  of  opinion  that  it  was 
not  convenient  to  proceed  further,  they  ought  not 
to  be  held  bound  by  the  notice  ;  bnt  it  was  held 
that  they  cotild  not  put  the  other  party  in  such  a 
poaitioD  of  diaadvantase ;  that,  having  once  given 
11,  (bey  Goold  not  go  back  beoinae  they  foond  It 


Che  authority  of  Reg.  v.  Tht  Comnunanerj  of  Woodt 
Had  Forati  (uii  (i^.),  were  not  bound  by  theii 
notice,  aad  that  no  mandonutt  would   lie  against 


Chem.  But  it  isobvious  that  the  case  of  the  Hary- 
iebone  vestry  is  quite  different  from  that  of  the 
Commissioners  of  Woods  and  Forests.  The  vestry 
does  not  represent  Her  Majesty  in  any  point  of 
view.  It  is  rather  analogous  to  the  Middle  Level 
Drainage  Commissioners,  in  the  cose  of  Cot  T. 
IFlm.  As  to  the  last  question,  viz.,  whether  tha 
plea*  demurred  to  are  good,  I  can  see  nothing  in 
the  statute  which  makes  it  the  duty  of  the  plaintiff 
to  give  particulars  of  her  estate  and  interest  to  the 
defendants,  and  therefore  I  am  of  opinion  that  the 
pleas  are  bad. 

Mkllob  and  LcsH,  JJ.  concnrred. 

Judgntnl  far  (As  ptaintiff. 
Attorneys  for  plidntlff,  Biirh  and  Gorlan. 
Attorney  for  defendant,  Sandall. 


Wtdneidi^,  Jant  2,  1869. 


Pott-offict — Ltttert  Sending  not  lAroiyh  lit  poll — 
Eianption. 

By  tlu  7  WilL  *  ^  I  Vicl.  c  S3,  the  Potlmatter- 
Goiera)  hat  die  excbaioe  priailege  of  eonoei/ing  Utter* 
Jrom  place  toplaet,  leilA  lAis  sxccpfimi  (inter  alia), 
"  Leltert  tent  bv  a  mesienger  on  jmrpote  oimceniuw 
the  private  affam  of  Ms  tender  or  rtetivtr  t/urtof. 
The  apptUanU  a/ere  a  eompany  formed  in  Ixiiuam, 
called  "  TAt  Circular  Deliverg  Coning  (^Limited'),'' 
tie  purpote  being  "  to  deliver  for  or  on  Mialf  of  its 
thnrehaldtn  and  membert  drculari,  neu>ip<q>eri,  fpe." 
One  Juiei  Claaeile,  who  wa»  a  thareholder,  Oeiivered  a 
butinett  drcnlar  to  the  afficet  of  Vie  rompany,  in  an 
tneeLpe,  to  be  delieerea  according  lo  iti  addrett, 
Mettrt.  Neadl  and  Son,  5,  EceUtlon-ilreet,  N.  Wr 
The  compmy  coated  it  to  be  dtliitred  aeatrdingbi  at 

Held,  that  thit  leat  a  violation  of  the  Act,  and  mm  not 

within  Oie  exenption. 

This  was  a  caae  stated  by  Sir  Thomas  Henry, 
chief  magistrate  of  the  metropolitan  police  courts, 
under  the  20  &  21  Vict,  c  43,  npon  a  conviction  of 
the  appellants,  aa  follows: 

The  appellants,  the  Circular  Delivery  Company 
(Limited),  were  aummoned  upon  the  mformation 
and  complaint  of  the  respondent,  Willes  Clare,  an 
officer  of  the  post-offlce,  which  charged  that  the 
appellanU  on  the  8th  May  ISGS,  in  the  parish  of 
St.  George,  Hanover-squan^,  in  the  county  of  Mid< 
diesei,  and  within  the  said  district,  did  convey, 
otherwise  than  by  post,  a  certain  letter  not  exempt 
from  the  exclusive  privilege  of  Her  Majeaty'a 
Postmaster- General,  to  wit,  a  letter  directed  and 
addressed  as  follows,  that  is  to  say,  "  Messrs. 
Nevell  and  Son,  6,  Ecclesloo-atreel,  N.W.,"  con- 
trary to  the  form  of  the  statnic  in  such  case  made 
and  provided.  The  statutes  under  which  the 
proceeding*  were  taken  are  1  Vint,  a  83  and  I  Vict, 
c.  36.  By  the  2nd  section  of  atat.  7  WiU.  i  ft  1  Vict. 
0,  S3  intituled  "An  Act  for  the  Management  of  the 
Poat-ofBce,"  it  is  enacted — 

That  Bat  Kajaatr'a  trassnt  PoatBiBatar.Oaisi^  sad  tlw 


tppoliitad  by  tba  QnseD'a  >UHty  bj  la 
tf»  inal  seal  ol  Ornt  BrHaJa  ahiU  ba 
oflce  tv  Uia  stria  ot  Hsr  K^Ctii'%  T 
■nd  wfasmaowrai  lAJiUa  «3uktlifA*& 
,  HssHsisJYaftinsaVBtoaayX  — 


srot  tbav: 


eS4 MAQISTBATE8'  OAMJfl. 

Q.  B.]  CtBoi7i.AB  Delitist  Compaht  (Limitbd)  (appt.)  0.  Wiu 


d  agenta,  abaU  havt 


lOUowlDg  cua.i 


, jeirraiMcU.e 

Lbe  «idufelT0  prlTUOffa  of 
er  til  liOen  ucspt  In  Uis 
etLoeifllunve  priviletfe  of 


bTlS'trieod 


pnxwoi  or  proceedioga 


-<  »Dt  out  ot  t 

be  United  Kingbom 

hi   B  priilU   v^l   (D 

ot  being  a  packet-boat) ;  letlata  of 

(whIb  oI  mercb 

or  loading  theralu  sen 

or  bj  my  peraon  amplojed  bj  .nch 

rlage  o(  >u<^h  letter., 

eir  reipnctive  dinw 

tiomi,  u.d  dBU.ered  t 

o  the  rB.pedi 

Ihej  .Wl    be  dir«:f*i 

wilboat  pa/i 

I  or  recoiTiog  biro 

or  proat  for  tb 

rrolit  or  ■diMtwre  (or 

make  ■  coUeotioii  of  w 
of  MDdiny  th€m  in  th 

Twwvi^  or  de 
taiued^all  an 

TBriug  MQb  iBtter.. 

cb  Hoepted  I. 

ij  autboril«l!And 

the  tollowing  perwnia 

are  oipreMlj 

orbiddeo  to  conj  a 

ooUBRt  or  delli 

«r  a  letter,  altbougb 

r  »nant»  or  agent* 

(ei«pt  ■  letter  oonMn 

linn  KDoda  in  their  carts  or  -.((foni, 

or  on  their  pack-horsei 

j.and  owner. 

drirer.,  and  guards 

ot  atAgu  Doacbn ,  DOncn,  muUra,  or 

paeket  boatinUisK  o 

faring  ™.t. 

[se  between  ports  or 

initad  Kinxdoin.' 


ir  pw^ket 

bwd  a  ihip,  vflHel,  ateunboat.  or  otber  trtiat  or  l«rgc 
the  United  Km^om  or'othar'Her  HajeB^'*  dominlona.  "* 
By  the  2nd  section  ot  statute  1  Vicl.  c.  36,  in- 
tituled "An  Att  for  cnninlidaling  the  Iawb  reUtive 
to  offences  against  the  I'ost-uffice  of  the  United 
Kingdom,  and  for  rcKuUting  Che  judiciai  xli 
tratioii  of  the  Post-office  laws,  and  (ur  explaining 
certain  terms  and  expressions  employed  in  those 
Laws,  the  preventing  any  breach  of  the  privilege 
conferred  bj  the  Pust-office  Acts  on  the  Po  ' 
masteT- General  for  the  beni-flt  of  the  public  rcvenu' 

the  popt  a  letter  not  exempled  from  the  erdiimve  prlTilKti 

Inglottarl  not  so  eiempted  ihull  for  every  snob  week  during 

BTsry  person  who  sbail  perfonn  olherwlBe  than  by  post  bdj 
■erricea  incidental  to  oonvejing  letters  from  place  to  plocs. 
whether  i™  reisiving,  or  by  takiog  up,  or  by  collecting,  or 


„,  or  by  tjiiog  u|, 
br  ordering,  or  by  despatching,  or  by  carrying  or  by  deilvoT- 
Ing  any  letter  not  eiempted  from  the  eiclusiie  privilege  ot 

the  PoBtmaater-Oenerftl  shall  torfeittor >-^—  ■■    — -■ 

every  person  who  shall  be  in  tlie  practi 


wise  than  by  post,  or  by  the 

letter  SI. ;  und  •»i^  »mn  — l.] 

imrpoaes  shall  forfeit  for  every  • 

pTKtioe  shall  be  continued  iool. 

tha  t«rm  post  shsU  berein  include  all  pr 


bMngsnipl^wt  b; 
to  eurrj  puat  l*|-- 
aomd  whether 


the  Admiralty 
th«  letter  t)«  Mul  ain^ly  ur  wiUi  uij^^^^ 


«  Cubs  (r«^)        [Q.  B. 

r  thing.    And  in  any  proaeculioo 
for  tjie   reeover7    of    any   sack 
I  niton  Che  nersoD  pjoseonted  to 
IS  pAiuMj  is  allsged 


penalty  the  onus  shall  lie  n] 
prove  that  the  act  in  respect 
to  have  been  incoTTod  was  d< 

By  sect.  47  of  tbii  Act  it  is  enacted  that  "  town 
tetters  shall  include  packet,"  and  that  "peT*OD  shall 
iuculde  bodies  politic  or  corporate." 

Upon  the  hearing  of  the  aaid  snmmoaiei  the 
following  facts  were  found : 

The  appellaaU  are  incorporated  under  the  Com- 
panies Act  1862,  c.  69,  and  under  the  pro- 
visiona  of  the  said  Act  were  duly  roistered  on  tht 
22ad  Feb.  leSB  m  the  Ciicular  DeliTerj  Company 
(Limited). 

The  memorandom  and  arUdea  of  aaaociation  of 
the  aaid  company  are  attached  to  and  lorcn  part  of 
this  case.  By  the  3rd  clause  of  the  aaid  mecDO- 
randum  of  association  it  is  declared  that  "the 
objects  for  which  the  company  ia  eatabliahed  an  lo 
deliver  for  and  ou  behalf  of  its  sharebolden  and 
members  circulars,  newspapers,  periodicala,  cata- 
logues, reports,  pamphlets,  printed  and  other  matter 
in  London  and  elsewhere,  and  to  fold,  addreas.  and 
contract  for  printing  or  lithographing  such  matlcn, 
and  tu  carry  on  the  business  of  printers,  and  lo 
contract  fur  advertisements  of  every  kiud,  also  Ihe 
carriage  of  smalt  parcels  of  every  kind,  and  doing 
all  such  other  things  as  are  incidenlkl  or  conducive 
to  the  attainment  of  the  above  objects,  or  any  or 
either  of  ihem."  The  appellants  have  an  office  at 
817,  High  Uolbom,  from  which  circulars  are  de- 
spatched, M.  Jules  Clavelle  carriea  on  the  buaioeis 
of  a  wine  grower  and  merchant  at  G3a,  Great  Tower- 
street,  Jjondon,  and  at  Bordeaux,  France,  and  is  a 
share  bolder  of  the  Circular  Delivery  Company, 
holding  a  IL  share.  In  April  ISfiS  he  senta  number 
of  documenti  relatins  to  his  aaid  busineM  iocloKd 
in  envelopes  to  the  office  of  the  appellants.  The  en- 
velopes had  been  previously  directed  by  M.  Jules 
Clavelle  to  variuus  persons  residing  in  different 
parts  of  London,  and  were  faaten»i  with  gum  in  the 
ordinary  wny.  On  the  envelopes  were  slampol 
Circular  Delivery  Company  Limited,  317,  High 
Holhorn.  These  envelopes  containing  the  docu- 
ments of  M.  Jules  Clavelle  were  sorted  at  the  ulEct 
of  the  appellants  by  their  servants,  and  were  Ihen 
delivered  to  one  Newnhara,  a  servant  of  the  sppd- 
lants,  for  distribution.  Newaham  on  the  Sth  Usy 
1868  delivered  amongst  others  the  docuioenli  re- 
ferred to  in  the  summons  to  the  persiin  and  ai  the 
address  written  thereon,  via.,  to  Messrs.  Kevell  and 
Son,  5,  Eccleston- street,  N,W.  The  respondent, 
who  is  an  inspector  of  letter  cairiers  in  the  service 
of  the  Postmaster  General,  aft«r  the  envelope  bid 
been  opened  by  the  person  to  whom  it  waa  addnssed, 
took  possession  of  it  and  its  contents. 

The  following  ia  a  copy  of  the  dnctiment,  whidi 
is  printed : 

aSi,  Omt  Tower-atnet.  Loudon.  E.L'. 
M  Clavelle,  Bordcam.  Bordaaux,  IW. 


no  irreat  nhangc  t 

Ey  haa  prevailad. 


«D  a  MtM  althar  ■ 


The  case  proceeded  as  fullows  :  The  appeUaon 
charged  M.  Jules  Clavelle  a  farthiag  a-tnece  for  tb( 
delivery  of  the  documents.  The  docamenta,  via.  lbs 
envelope  and  its  enclosure  did  not  bear  any  postsfi 
stamp,  and  had  not  at  any  dme  passed  throagk 
the  post.  It  was  coutendod  by  the  appellaBU  tbM 
the  documents,  via.,  the  envelope  and  Ue  ewdOMn 
before-mentioned,  did  not  constitute  a  letter  witbia 
Ihe  meaning  of  such  Acts  ;  that  as  Hr.  Jotts  CU- 
velle  was  a  sbarehulJer  of  the 
-KVivi  widiin   the    esc 


rto»S«\\^^tf<-'^«^v^. 


UA&td'F&A.tiB'  OASfiS. 


Q.B.] 


CrjMB  (app.)  V.  PowBLL  (reip.) 


[C.P. 


1  convicted  the  appellanU  in  the  peoftltr  of  bL, 
beinp  of  opinion  that  the  docDiuents,  nsmelj,  the 
envelope  aud  its  eDclotares  delJTered  by  the  appel- 
lant* to  HeMrs.  Nevell  and  Sons,  aa  abore  stated, 
constituted  and  were  a  letter  within  the  meaning  of 
1  Vict.  c.  S6,  s.  2,  and  being  alao  of  opinioD  Uiat 
sa  Newnham  waa  not  the  MrTBiit  of  M.  Jalea  Cla- 
Telle  but  of  the  company,  luch  letter  wai  not 
within  the  exceplioni  contained  in  1  Vict,  c  S8,  a.  2. 
I  vol  further  of  opinion  that  the  fact  that  H.  jole* 
Clavelle  wu  a  ahareholder  of  the  company  did  not 
bring  the  caie  within  any  of  the  exceptioni.  The 
only  questiont  for  the  opinion  of  the  court  are, 
whether  I  was  justifled  in  finding  that  the  docu- 
meuts  were  a  letter  within  the  meaning  of  the  Poat- 
ofBce  Acts  (1  Vict  c  38,  and  I  Vict,  c  36): 
whether  such  letter  was  within  the  exceptions  of 
1  Vict.  c.  33,  I.  2,  b^  reason  of  M.  Jules  Ctavelle 
being  n  shareholder  in  the  company  ;  whether,  in 
point  of  law,  Newnham  can  be  considered  as  the 
■oTTant  of  M.  Jules  Clavelle  for  the  purpose  of 
delivering  such  letter  so  as  to  bring  the  case  within 
the  laid  exceptions. 

If  the  court  shall  be  of  opinion  that  my  convic- 
tion is  right  in  point  of  law,  then  judgment  is  to  be 
entered  for  the  respondent  with  costs. 

If  the  contrary,  then  judgment  is  to  be  entered 
for  the  appellanta,  with  costs. 

The  original  envelope  and  document  will  be  pro- 
duced for  the  inspection  of  the  court,  if  deemed 
necessary.  Thoiuh  Hikbi, 

Chief  Magistrate,  Bow-itreet  Police  Co  art. 

Aiuierton  appeared  for  the  appellaots.  —  Hie 
question  is  whether  this  circular  was  a  document 
which,  under  the  circumstances,  comes  within  the 
exception  of  the  T  Will,  i  &  1  Vict.  c.  33,  as 
being  a  letter  "  sent  by  a  messenger  on  purpose 
concerning  the  private  affairs  of  the  sender  or 
receiver  thereof,"  and  I  contend,  first,  that  it  is  a 
letter  concerning  the  private  affairs  of  the  sender. 
[CocKBDBH,  C.  J. — It  was  the  company  who  sent 
the  Letter,  and  it  was  not  upon  their  private  affairs.] 
No,  it  was  "Jules  Davelle,"  who  sent  it.  He  was 
the  sender  to  "  Nevetl  and  Son."  He  directed  it, 
took  it  to  the  company,  and  they  delivered  it  for 
him.  Then  does  the  document  relate  to  Clavelle's 
private  affairs?  [Cockbsun,  C.J. — Yes,  If  he  is 
the  sender  within  the  meaning  of  the  exemption.] 
Instead  of  sending  a  special  messenger  with  the 
letter,  he  sent  it  to  the  companyfor  them  to  deliver. 
[CocEBDKH,  C.  J. — He  has  a  right  to  send  a  letter 
by  a  messenger,  but  that  is  not^e  case  here.]  It  is 
the  same,  except  that  instead  of  giving  it  to  a  single 
person,  he  gives  it  to  the  company  to  deliver. 
[CoCKBUKK,  C.  J. — He  employs  a  company  to  send 
by  a  messenger— a  company  who  employ  messeDgen 
are  not  themselves  messeogers.]  Suppose  one  of  a 
firm  is  at  a  distance,  and  he  sends  a  letter  to  his 
partners  to  t>e  delivered  by  a  messenger,  that  is 
leall;  the  present  case.  [CocKenaii,  C.  J.— Not  so. 
Clavelle  has  no  connection  with  the  campan;,  except 
for  the  purpose  of  their  delivering  his  letters.  As 
long  as  a  tradesman  sends  a  letter  by  his  own 
messenger  he  is  doing  right;  butformingacompany 
to  deliver  letters  is  a  very  different  thing.  They  are 
not  sending  letters  upon  the  private  affair*  of  the 
<u>mpany ;  the  circulars  do  not  relate  to  their  private 
affairs.]  That  is  supposing  that  the  senders  of  the 
letters  are  the  company,  but  my  contention  is  that 
the  sender  is  Jules  Clavelle,  and  that  ttie  company 
are  merely  his  agents.  [LnsB,  J. — I  was  certainly 
surprised  to  find  such  a  company  legitttced.  I  con- 
sidered tbey  were  formed  for  an  unlawful  parpoae. 
CocKBCTBH,  C.  J.  — They  are  sending  letters  for 
I^ofit.  Tbey  are  not  messengera  tiiemselves,  th^ 
■re  the  empujen  of  musasaguri.]  tlecoodly,  U  thu 
is  not  to  beoonsidend  as  a  le 


private  affairs  of  the  sender — may  it  not  be  con- 
sidered to  be  within  the  exemption  as  being  "  con- 
cerning the  private  affairs  of  ti\6  receiver  thereof?  " 
[LnsH,  J.  —  What  is  there  which  concerns  the 
business  of  the  receiver?  The  company  send 
letters  indiscriminately  to  all  persons  to  whom  thejr 
are  required  to  send.] 

By  the  Codbt.— The  case  is  really  too  clear  for 
argument. 

Convietim  affirmed. 

Attorney  for  the  appellant,  Merrinian  and  Co. 

Attorneys  for  the  respondent,  2l<  Solidlor  to  (As 
Post-office. 

COURT    OF    COimOH    FI.EAS. 

Baported  hj  W.  Ouuh  wid  H.  W.  H 

BsrrUteit^t'Lui. 


Tuetdag,  Dec  1,  1BG8. 
CaAnB  (app.)  v.  Powbll,  (reap.) 


Mail 


llKict-c.  141), 


.  0/ in/bra 


An  in/bnnaJuMi  under  the  Mailer  and  ServanW  Act 
1867  (30  j-  31  Vict.  c.  U),  t.  9,  nbicA  dainu  thai 
lie  canlraci  eAali  be  fidJUUd,  and  ii  not  framed  in  llm 
alternative  requiring  ihe  Atfeadfint  to  pay  diunagei  or 
fulfit  the  contract,  u  not  for  tAal  reaeon  bad. 

Tie  re^xmdent  bei<y  in  toanl  o/  ja6inrera,  apvlied  to  a 
Kciety  coiled  tie  tree  Labour  Regietration  Socieig, 
and  at  the  reqseit  of  tie  •eereCory,  filled  up  aid 
limed  a  form  headed  "  Form  to  be  fiUed  up  hv  em- 
ptogert  requiring  hande  from  (As  FVae  Labour  Rigit- 
tratioa  Sodt^,  itating  the  lermi  and  probabk  dura- 
tion  of  ibe  eraplogmenl.  T/iit  wai  read  ooer  to  At 
appellant,  vho  eigned  a  document  ataling  that  he  had 
accepted  emphynenl  at  S.  {the  re^iondenft  addren\ 
and  that  he  aioiitd  not  quit  tht  en^loyment  urithout 
just  and  nnsonoft/a  came  .- 

B'ld,  that  tbie  document  lufficientfy  rtferred  to  tbs 
document  tigned  bt/  tht  rttponcUnt,  and  tiiat  the  two 
omstituttd  a  contract  in  writing. 

This  was  a  case  stated  by  justices  under  tlis 
20  &  21  Vict,  c  48:— 

The  appellant,  a  journeyman  itonemason,  ap- 
peared by  his  attorney  on  the  80th  Hay  1S68, 
before  the  magistrates  of  the  borough  of  ^effleld, 
in  answer  to  a  summons  issued  on  the  information 
and  complaint  of  the  respondent,  a  master  builder 
at  Sheffield.  The  summons  charged  the  appellant 
with  the  following  offence :  "  That  he,  Owen  Crane, 
bring  the  servant  of  James  Powell,  of  Brook  Hill, 
in  the  said  borough,  builder,  in  his  trade  or  business 
of  a  stonemason,  under  a  certain  contract  of  service 
for  a  period  now  unexpired,  did  unlawfully  neglect 
and  refuse  to  enter  into  and  commence  bis  said 
service,  according  to  the  same  contract,"  Aud 
the  respondent  declared  by  his  information  that  he 
claimed  that  the  contract  should  be  fulfilled  by  the 
appellant.  On  the  hearing  before  the  justices,  il 
appeared  in  evidence  that  the  respondent,  in  the 
month  of  April  last,  was  the  contractor  for  building 
a  house  at  EndcliSe,  in  Sheffield,  and  that  in  the 
early  part  of  that  month  there  was  a  strike  amongst 
the  masons  iu  bis  employ  on  such  bnildiug,  and  he 
put  himself  in  communication  with  Col.  Maude, 
the  secretary  to  the  Free  Labour  Begisuration 
Society  in  Loudon,  to  obtain  more  men.  The 
following  letters  and  application  paased  between  tht 
respondeat  and  Col.  Maude ; 

April  inh,  ISaS,    Brook  Hill.  SheOald. 
Cokmal  JIand*,— Daap  SI       "        "■■" 


c.  p.] 


MAGISTRATES'  0ABE8. 
Cbamb  (app.)  V.  PovBLi.  (leip-) 


He«d  Offlcei— B, 


AD  work  Torkiliin  none.  Itji  twelie  moathi.  If  .oa  cu 
J  ■hall  t«ke  it  OA  L  «Tit«  f LTonr,  If  thej  are  good  itodj  man. 
The  men  thmt  I  had  (truck  tbigmornlng,  b«vnu  1  let  Kims 
nil  gtiiiiei  to  bs  wnrkBil  b;  ths  pmoe.  TMi  I  omnot  *ab- 
mlt  to,  ai  1  ihould  wiih  for  eTerr  mvi  to  be  »t  Ubertj  to  work 
mm  he  thinks  fit  to  evrea  with  hiM  Qmplojar.  Tha  wiffa  that  1 
■hould  paj  to  a  jnxxl  dud  would  be  7d.  per  bonr.  If  tdu  have 
anj  men.  or  know  of  any,  1  aholl  be  iflad  to  heajr  rrom  jon 
ai  earlr  aa  poaalble.  Waiting  your  earlr  roplj,  1  remain. 
ToniBtnilT,  JiBEB  Powell,  UoUdat. 

Free  I^banr  BeciatratiaD  Bodetj. 

ictoria-ctuunbare,  Weetmineter,  S.W. 

[sean.  Banann,  BonTaria,  ft  Co. 
Pall-nuU  East,  S.W. 
J  to  your  nolo  I  beg  to  aUto  that  wa 
plentj  of  non-union,  ^ooJ  itfftdy  men. 


pro  J.  R.  T, 
April  ISth,  iseg.     Brook  Hill,  Sheffield. 
Dear  Ettr,— 1  am  in  reoeipt  of  jrmi  Dota  of  yeitardiV'    i 

work  that  I  want'the  men  Co'^o  is  alaaeed  moulded  work 
1  hope  the  men  jou  send  will  be  good  etou^  men,  a«  1  dc 
not  like  anj  druokajda.  Will  70U  pleaae  write  uid  mj  bj 
what  traia  the;  will  ooma  br.  and  the  data,  and  1  will  meet 
tham,  K  that  thej  will  not  be  loet  or  make  anj  mistake 
Waiting  joor  npl;,  I  remain,  jours  tralr, 

Jiau  Fowau.,  Bnildn. 

The  follomag  wm  the  form  referred    to  in  tlu 
foregoing  letter : 

Form  to  ba  fiUed  ap  bj  amplojan  requiring  hands  from 
Uia  yree  Labour  Bea&tntion  BoelatT. 

bata  lath  April  1S88. 

NuitbtTof  knnili  rtjairfd,— Twain 


iriHlhn' in  cimi*]u*ii«  of  a  ifritt  er  M«.— Strike  on  sooount 
of  letting  aoma  men  work  bj  the  pi«M. 
Wiut  poi-lion  0/  ruiIiHiv  /an  itUI  It  paid  by  •iiiplaiHr.— lOi. 


[a  P. 

1  the  face  ol  it,  bj 


their  fiK.. 
AnyfUTihtrfcrtieulan. 
1  harebj  agree  to  oonArm  t 
KegiitniioD  Sodatf. 

(Binatore  of  empio; 

(Addreaa  of  emplojt 

It  further  appearifd  that 


rarj        JiMU 


nbership,  beinn 


Ulll,  ahelDaid. 
...  2:ind  April  the 
appellant  went  to  Colonel  Maude's  office,  and  the 
two  letters  from  the  reipondent  and  the  above  fomi 
were  then  read  to  him  and  other  mc^n.  Tbc  appel- 
lant laid  that  he  was  not  a  member  of  any  trades' 
onion,  and  he  and  seTeral  others  signed  an  agree- 
ment, of  which  the  following  is  a  copy  : 

Wa,  tha  undarstgnad   membara  of  Iba    ataore  wutr. 
baviuff  aaoaptad  emploTment  in  Ijbaffiald.  1 
half  day's  wages  Jand  9d. )  for  a  t^xd  of  n; 
the  fee  to  the  said  eocietj  for  obtaining-  □■  uo  empjoymeni, 
■hall  ba  dedncled  by  imtahnanla  from  our  warns  dnrin*  the 

oft^e  cnrrentyev,  London.  Knd  April,  iwe. 

The  agreement  vai  sealed  with  Colonel  Maude's 
■eal  for  the  purpose  uf  identification,  and  on  the 
22nd  April  the  appellant  and  seven  other  men  went 
down  to  Sheffield,  but  refused  to  work  for  the 
retpondent. 

It  wu  contended  for  the  appellant,  first,  that  the 
respondent  ought,  under  the  Master  and  Servaol 
Act  1867,  and  in  the  information  laid  hy  him 
before  the  justices,  under  sect.  4,  to  have  set  forth 
the  amount  of  compeoaation  claimi-d  for  breach  of 
contract  and  not  claim  the  fnlfllment  of  the 
contract  Secondly,  that  under  the  Srd  section  oi 
the  Master  and  Servant  Act  1867,  the  respondent 
«M  bound  to  prove  a  contract  of  serrice  within  the 
meaning  of  some  enactment  described  in  the  first 
achedole  to  that  Act,  and  thst  he  had  not  done  so. 
lUrdJj,  (hat  thereirasao  juTiBdiutiouin  the  juaticee 

'nrDugh  of  SheT    •       ■ 

»  ftt  ShefBeld. 


^K 


li:ui  been  altered,  as  appeared  o 
Itie  erMure  of  nx  of  the  namea  of  the  contracting 
warkmen,  after  being  signed  by  the  appellant,  and 
iliereby  vitiated.    Fifthly,  that   the  appdlanl  ww 

I  rough  t  to  Sheffield  through  fraud  by  the  Free  Labow 
Registration  Society,  and  that  the  respondent  harinc 
ii>.cepled  what  they  had  done,  it  became  his  fraud. 

The  magistrates  overruled  all  the  above  fltt 
•  liijectioni,  and  made  the  following  order: 

That  the  laid  employed  shall  fulfil  the  contract  foTthwitk, 
.'iid  that  the  Bid  employed  shaU  forthwitB  find  good  and 
.."fflcient  security  by  racomissnea,  hi**.**!*  in  tha  nm  of 
-  1.,  and  two  sureties  in  tha  aum  el  1(4.  eub,  lor  the  dwt 
I.ilfilment  of  tha  said  eontnct;  sod  il,  i 
iiilDuta  of  this  order  being  sariad  npop  th 
]i .'  sball  neglect  or  ratuse  to  comply  with  tb«  aa 
.  jse  we  adjDdge  (ha   sidd  emplond,  for  — 

I'ladience.  to  be  imprisoned  in  the  noue  OL  _-^_ ,  _ 

l\'ak(dteld,  in  tha  West  riding  ot  Torkshire.  tor  the  sioec  el 

I  ."lie  month,  onlcas  he  shslT  sooner  find  socb  Bamril;  is 
.iureeald. 

I  The  question  for  the  court  waa,  whether,  regaid 
]>4ing  had  bj  the  court  to  tbe  evidence  a*  presented 

II  the  magistrates,  and  to  the  five  objecUona  taken 
'  <n  the  hearing  by  the  appellant's  ■tlomey.aod  Ibcir 

1  lews  and  opinions  thereon,  the  order  made  by  tbm 

III  this  case  was  or  was  not  a  valid  and  effectual 
order  within  the  provisions  of  the  Hatter  aad 
(servant  Act  1867. 

C.  Cnm^toH,  for  the  appellant. — The  infonnatioil 
it  bad,  because  it  is  not  in  the  allerDative  reqairinf 
ilie  defendant  to  fulfil  his  contract,  or  to  psiy  com- 
pensation. The  complainant  is  not  entitled  10 
iiiaist  on  having  the  contract  performed,  he  moM 
kave  that  to  the  magistrate.  [Willm,  J.— W« 
tllink  there  is  nothing  in  that  point,  therefore  it  is 
not  worth  while  aendiog  the  case  back  to  the  mapt- 
trstes  to  consider  it,  as  the  respondent  did  not 
insist  on  having  compensation.]  liie  next  point  is, 
iliat  sect.  0  allows  the  justices  to  order  the  contract 
to  be  performed,  and  if  the  defendant  disobeys  the 
iirder.  they  may  imprison  him  ;  but  there  most  be 
disobedience  before  the  justices  have  jorisdiction  to 
imprison,  and  therefore  this  order  is  bad,  because  il 
tiiys  that  it  the  defendant  disob»-  the  order  be  shall 
lie  Imprisoned.  [Willes,  J. — We  cannot  qna«h  the 
ijrder  ;  we  can  only  give  an  opinion  as  to  the  divi- 
z-ion  of  the  justices,  and  if  you  want  the  order 
quashed,  you  must  go  to  a  court  that  has  jurifdic- 
tion  to  quash  it.  I  The  next  point  is,  that  this  wsi 
iiot  a  contract  of  service  within  the  meaning  of  ihr 
.\ct.  The  msRistrateB  aay  that  it  came  within  the 
-'0  Geo.  2,  c.  19,  and  if  it  is  within  any  Act  il  mnii 
le  that  or  the  4  Geo.  i,  c.  U.  The  20  Geo.  2,  c.  i9. 
flues  not  apply  to  contracts  where  the  service 
liks  not  commenced,  and  thongh  the  4  Geo,  4, 
(',  34  does  extend  to  such  caaea,  there  is  « 
jiroviso  that  it  shall  only  apply  to  tncb  casrs 
"'hen  the  contract  Is  in  writing,  and  it  it 
Hubmitled  that  there  was  no  contract  in  wrilie; 
licre.  The  agreement  signed  by  the  appetlani  dot* 
not  contain  the  terms  of  the  contract,  either  as  la 
uagcs  or  the  duration  of  the  tervicch  and  there  it 
no  reference  in  it  to  the  other  documenta. 

Hamtay,  for  the  respondent,  waa  only  called  d]M 
to  argue  the  question  whether  the  contract  wu  s 
contract  within  the  meaning  of  the  statutes.  Tbc 
interpretation  clause,  secu.  2  and  3,  ahow  that  it  «•> 
Tlie  intention  to  conSne  the  operation  of  the  slatilr 
10  parties  affected  by  the  former  Acta,  and  f(Ct.4 
most  be  interpreted  by  tect.  3. 

Lovther  T.  Lord  Kodnor,  6  Bast,  113  ; 

Branaetl  V.  PmHtek,  7  B.  A  C.  756, 
~hnw  what  classes  of  servants  are  within  the  staialc 
of  OeorfEP.     Ho  further  contended  that  the  contncl 
1  a  this  cose  waa  in  writing,   becaiue  the  documoit. 
^^wA,^!  tiro  ntaoagor,  1  *        ....._ 
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WiLLBS,  J.— It  i»  not  nece»aiiry  for  a*  to  say 
whetbet  the  order  can  be  enforced.  The  respondent 
must  consider  whether  he  can  enforce  that  part  of 
it  which  adjudges  that  the  appellant  ihould  be  im- 
prisoned, or  whether  the  proper  course  would  not  be 
to  bring  him  before  the  justices  again  upon  Bnother 
•ummons.  The  substantial  questiao  before  us  is, 
whether  the  contract  was  within  the  jurisdiction  of 
the  justices,  or,  in  other  words,  whether  sect.  3  of 
Che  :(0  &  31  Vict,  c  UI,  must  be  >o  read,  that  the 
law  introduced  bj  the  20  Geo.  2,  c  19,  and  i  Oeo.  4, 
e.  Si,  should  be  considered  to  be  still  existing 
for  the  purpose  of  defining  what  cases  are 
i^ithin  the  Act.  It  is  unnecessary  to  pronounce 
an  opinion  as  to  whether  it  i«  necessary  that 
there  should  be  a  contract  in  writing  when  the 
tervice  has  not  commenced,  because  I  think  that 
there  is  in  the  document  signed  by  the  appellant  in 
this  case  a  reference  to  the  document  signed  bj  the 
employer  with  abundant  clearness.  In  the  case  of 
BogdeUT.  Ihuinmoad,  11  East,  U2,  which  is  the 
leading  case  on  this  subject,  there  was  a  book 
beaded  "  Shakespeare  subscribers,  their  signatures," 
which  was  signed  by  Drummond,  and  it  was  sought 
to  make  him  liable  by  reference  to  a  prospectus 
which  lay  upon  the  table  at  the  Ume  he  signed  the 
book.  But  that  would  nutdo,  because  there  was  no 
reference  in  the  book  to  ibe  prospectus.  Here  we 
must  take  the  history  of  the  documents  and  see 
what  they  are.  The  employer  applied  to  the 
society,  and  the  head  of  the  society  sent  him 
a  form  sLowinji  the  headings  of  the  contract, 
with  details  to  be  filled  in  by  the  employer.  That 
document  is  brought  to  the  knowledge  of  the 
men,  and  they  assented  in  parol  to  the  terms.  Then 
the  documeai  sigued  by  the  men  is,  "  we  baring 
accepted  employment  in  Sheffield  do  agree,  &c." 
Therefore  it  amounts  in  term*  to  this :  "  We  accept 
the  employment  which  you  hare  obtained  for  us." 
What  employment  is  that?  That  question  is 
answered  by  the  document  signed  by  the  employer. 
Therefore,  there  is  a  complete  contract  in  writing, 
and  the  statute  is  substantially  and  literally  com- 
plied with  Therefore  I  cannot  come  to  any  other 
coDclnsion  than  that  the  magistrates  were  rigUt. 

KBamro,  J.  concurred. 

Bbktt,  J. — The  only  objection  on  which  it  is 
necessary  for  ma  to  gire  judgment  is,  that 
there  was  not  a  contract  in  writing.  I  hare 
*ery  considerable  doubt  whether  this  contract 
would  not  come  within  the  i  Geo.  4,  c.  34,  whether 
it  were  in  writing  or  not,  hut  I  entirely  agree  that 
here  there  was  a  sufficient  writing  signed  by  the 
parties.  I  agree  that  to  be  so,  the  one  document 
must  refer  to  the  other,  but  I  think  that  here  there 
is  such  a  reference  in  the  document  signed  by  the 
appellant,  and  as  soon  as  evidence  is  giren  to  show 
what  the  employment  referred  to  is,  it  appears  that 
it  is  a  reference  to  a  written  document  signed  by 
the  other  party.  I  think,  therefore,  thst  tbe  two 
documents  may  be  taken  together,  and,  therefore, 
that  the  magistrates  were  righL 

JudgmtKtfor  (As  ntpotdoA. 

Attorneys  for  the  appellant,  Partdt  and  Ptrrn. 

Attorney  for  ttw  respondent,  W.  PtOmai. 


Momiky,  May  81,  1S69. 
CaSB  IT.  Stobbt. 


Hacksty  carriage — I 
Mlation—"PuLlic  II 


■iotdtntertd  (Aa 


i  mm,  e.22,  $.  86- «s- 
trtet    or   place" — RaiiiBiy 

A  eab  teai  admiutd  within  the  tlalion  of  lit  Graat 
Northern  Railway  Company  at  Kiiu/'t  CVoss  Jbr  lit 
purpott  of  taldta  op  persons  arriving  by  the  train. 

One  of  iht  pvbitc  tcho  had  not  to  c     '        -i  -■- 

station  and  ctaimEd  to  Hirt  tks  car 

Ttfaitd'lo  take  him.     The  station  i 

perly  of  Iht  company  ; 

Held,  thai  ihetlriveT  had  been  guilty  of  no  offence  vnder 

the  Actsrelating  to  hackney  carriages,  the  procinoia 

of  those  Acts  loAje*  mate  i(  compulsory  on  a  driver  to 

be  hired  only  rejhriag  Io  cabs  plying  Jar  hire  in  street* 

or  places  vhere  the  public  at  large  nave  a  riyht  Io  be. 

This  was  a  case  stated  by  a  metropolitan  police 

ma^Btrate.    The  facts  of  the  case  appeared  to  be  as 

foUows  :- 

On  the  Sth  Sept.  1B68,  William  Henry  Case,  tlie 
appellant,  made  a  complaint  before  the  magislralo 
against  the  driver  of  the  hackney  carriage  No.  8435, 
charging  that  tbe  said  driver  on  the  2nd  Sept.  then 
instant,  at  or  about  the  hour  of  nine  in  the  after- 
noon, did  in  a  certain  public  place,  to  wit,  the  Great 
Northern  Kailway  Station  at  Eing's-crosa,  In  tbe 
parish  of  St.  Psncras,  in  the  coanty  of  Middlesex, 
and  within  the  Metropolitan  Police  District,  refuse 
to  drive  the  said  carriage  to  a  certain  place  not  ex- 
ceeding six  miles,  to  which  he  was  requited  to  drlre 
the  appellant. 

Upon  such  compl^t  a  summons  waa  istoed 
■gainst  the  drirer. 

On  the  day  named  in  the  summons.  Storey,  the 
respondent,  appeared  in  answer  to  the  summons. 

It  was  proved,  and  the  magistrate  found,  that 
at  the  time  of  the  commission  of  the  alleged 
offence  a  cab  strike  was  in  progress  in  con- 
sequence ol  a  large  number  of  cab  propieton 
being  dissatisfied  with  the  refusal  of  the  rail- 
way companies  to  allow  their  cabs  to  enter  and 
remain  at  railway  stations  for  the  purpose  of  laying 
for  hire  therein,  and  to  convey  passengers  aniTiog 
in  London  by  train,  the  companies  permitting  at 
only  allowing  sach  cabs  as  they  approved  of,  popu- 
larly known  as  privileged  cabs,  to  be  and  remain 
inside  such  stations  to  convey  the  passenger*  so 
arriving,  and  which  privileged  cabs  were  subjected  to 
regulations  imposed  by  the  said  companies.  Tbe 
dissatisfied  cab  proprietors  therefore  withdrew  their 
cabs  from  public  use,  but  the  privileged  cabs  con- 
tinued to  work  at  the  railway  stations.  The  appel- 
lant, who  was  a  cab  proprietor,  admitted  that  he 
was  a  member  of  tbe  cab  strike  committee,  and 
believed  that  it  was  one  of  the  resolutions  of  tha 
committee  that  certain  of  the  proprietors  should  go 
to  the  several  railway  stations  and  seek  to  engage 
privileged  cabs  there  waiting  in  order  to  try  the 
question  whether  the  railway  stations  were  proper 
cabstands.  On  the  day  in  question  the  appellant 
went  in  a  cab  to  the  Great  Northern  Bailway  Station 
to  meet  other  proprietors  to  try  that  right,  and 
waited  till  the  train  arrived,  when  finding  the  cab 
driven  by  the  respondent  standing  on  the  arrival 
jdatftam  be  required  the  respondent  to  drive  him 
to  Camden  Town,  beii^  lest  than  six  milea,  but  oi 
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missioners  of  Police  as  a  cabstand,  and  it  is  the  pri- 
Tate  property  of  the  company. 

It  was  objected  before  the  magistrate,  on  the  part 
of  the  respondent — first,  that  the  cab  in  question 
was  not  a  cab  within  the  meaning  of  the  Hackney 
Carriage  Act,  which  the  appellant  had  a  right  to 
insist  on  hiring,  it  being  on  private  property,  and 
not  on  a  public  stand  or  public  place;  secondly, 
that  it  was  already  engaged  by  the  Great  Northern 
Railway  Company  to  convey  their  passengers  who 
come  by  train,  and  that  the  appellant  had  no  right 
to  enter  the  railway  company's  premises  not  being 
a  railway  traveller,  and  insist  on  hiring  a  cab  wait- 
ing there;  thirdly,  that  it  was  not  a  legitimate 
attempt  to  hire  the  cab  on  the  part  of  the  appellant, 
it  being  a  mere  endeavour  to  inconvenience  the 
railway  company  by  withdrawing  their  cabs  from 
being  hired,  and  used  by  the  passengers  of  the  com- 
pany ;  fourthly,  that  under  sect.  34  of  1  &  2  Will.  4, 
c.  22,  the  driver  may  give  a  reasonable  excuse  for 
not  taking  a  passenger,  and  in  this  case  there  was 
a  reasonable  excuse  on  two  grounds,  first,  that  he 
was  engaged,  and  secondly,  that  the  appellant  did 
not  contemplate  a  hiring  for  legitimate  purposes ; 
fifthly,  that  the  proprietor  of  the  cab  had  a  right  to 
engage  with  a  railway  company  for  the  exclusive 
use  of  his  cabs,  and  the  railway  company  had  a 
right  to  engage  cabs  for  the  convenience  of  the 
passengers  arriving  by  railway. 

On  &e  part  of  the  appellant  it  was  contended  that 
the  respondent  was  bound  to  drive  him,  and  in 
refusing  to  do  so  made  himself  liable  to  a  penalty 
under  the  35th  and  42nd  sections  of  1  &  2  Will.  4, 
0.  22,  and  17th  section  of  the  16  &  17  Vict.  c.  33,  or 
one  of  those  acts. 

On  the  part  of  the  respondent  it  was  urged  that 
the  Great  Northern  Railway  Station  was  private 
property,  and  that  the  respondent,  as  all  other  cab- 
men who  entered  that  station  to  take  passengers 
were  either  hired  by  the  company,  or  at  all  events, 
were  on  private  ground,  and  not  in  any  street  or 
place,  so  as  to  be  under  the  jurisdiction  of  the 
Commissioners  of  Police,  and  when  there  could  not 
be  said  to  be  plying  for  hire  within  the  meaning  of 
the  Hackney  Carriage  Act. 

The  learned  magistrate  decided  that  a  railway 
station,  being  the  private  property  of  the  railway 
company,  they  might  at  their  pleasure  exclude  or 
admit  cabs,  or  adroit  them  only  on  conditions  which 
Uiey  might  think  fit  to  impose;  that  neither  6  &  7 
Vict.  C.86,  nor  13  Vict.  c.  7,  which  authorise  the  Police 
Commissioners  to  appoint  standings  in  any  street, 
thoroughfare,  or  place  of  public  trust,  or  the  times 
at  which  cabmen  may  ply,  or  make  regulations,  can 
apply  to  a  railway  station  when  neither  cabmen  nor 
the  commissioners  themselves  could  enter  without 
committing  a  trespass;  that  the  cabmen,  in  coming 
into  the  station  under  the  licence  of  the  railway 
companies  cannot  be  said  to  be  plying  for  hire 
under,  or  to  be  when  there  governed  by  the  rules 
laid  down  in  the  Hackney  Carriage  Acts,  and  that 
whilst  each  party  was  within  the  railway  station 
their  transactions  with  each  other  must  be  governed, 
not  by  those  Acts,  but  by  the  ordinary  law  which 
controls  cases  of  contract.  He  therefore  held  that, 
so  far  as  the  Hackney  Carriage  Acts  were  con- 
cerned, the  appellant  could  not  seek  any  redress  for 
the  respondent's  refusal  to  convey  him  to  his  place  of 
destination,  and  therefore  dismissed  the  summons. 
The  question  for  the  court  was  whether,  upon  the 
foregoing  grounds,  the  magistrate  wai  justified  in 
dismissing  the  complaint. 

The  1  &  2  Will.  4,  c.  22,  s.  35,  enacts  that  every 
hackney  carriage  which  shall  be  found  standing  in 
any  street  or  place,  and  having  thereon  any  of  the 
JNimbered  plates  required  by  this  Act  to  be  fixed  on 

bMcknej  omiaget,  ihall,  uxiieia  ac^uiAVy  \ux«^  \m 

dmuiiMl  to  be  plying  iochiie»  tIt>w>^io<ifci>ayM&\iwty  \  -y^^^  Taa:!|  Vqt  vwtuaa.  ^xa^wwi  be  oomi&nda 


carriage  shall  not  be  on  any  standing  or  place 
usually  appropriated  for  the  purpose  of  hackney 
carriages  standing  or  plying  for  hire ;  and  the 
driver  of  every  such  hackney  carriage  which  shall 
not  be  actually  hired  shall  be  obliged  and  compelled 
to  go  with  any  person  desirous  of  hiring  such  hack- 
ney carriage.  The  4th  section  of  the  same  Act 
enacts  that  every  carriage  with  two  or  more  wheels 
which  shall  be  used  for  the  purpose  of  standing  or 
plying  for  hire  in  any  public  street  or  road  within 
five  miles  of  the  General  Post-ofllce,  in  the  city  oi 
London,  shall  be  deemed  and  tiJcen  to  be  a  hackney 
carriage  within  the  meaning  of  the  Act. 

The  23rd  section  enacts  that  if  any  carriage  shall 
be  used  for  the  purpose  of  standing  or  plying  for 
hire  as  a  hackney  carriage  in  any  public  street  or 
road  at  any  place  within  the  distance  oi  five  miles 
from  the  General  Post-ofiloe  in  the  city  of  London, 
such  carriage,  not  having  the  proper  stamp  office 
plate  fixed  Uiereon,  as  required  by  the  Act,  certain 
penalties  shall  be  payable  by  the  driver  and  pro- 
prietor. 

The  42nd  section  enacts  that  if  the  driver  of  any 
hackney  carriage  shall  refuse  to  go  with  any  persoo 
desirous  of  hiring  his  carriage  for  the  legal  and 
proper  fare  allowed  by  this  Act,  he  shall  be  subject 
to  a  penalty. 

The  16  &  17  Vict,  c  83,  s.  7,  enacU  that  the 
driver  of  every  hackney  carriage  whic^  shall  |dy 
for  hire  within  the  limits  of  the  Act,  shall,  unless 
such  driver  have  a  reasonable  excuse  to  be  allowed 
by  the  justice  before  whom  the  matter  shall  be 
Ivought  in  question,  drive  such  hackney  carriage  to 
any  place  to  which  he  shall  be  required  by  the  hirer 
thereof  to  drive  the  same,  not  exceeding  six  miles 
from  the  place  when  the  same  shall  have  been 
hired. 

Dertnum,  Q.C.  (with  him  H,  WilHeauwad  Hincedt) 
for  the  appellant. —The  magistrate's  decision  comes 
to  this :  'Die  Hackney  Carriage  Acts,  do  not  apply  at 
all  to  cabs  plying  within  a  station,  but  all  engage- 
ment of  such  cabs  must  be  regulated  by  the  ordinaiy 
law  of  contract.  [Bramwbll,  B. — Are  we  con- 
cerned with  the  reasons  given  for  his  decision  by 
the  magistrate  if  we  think  his  conclusion  right  in 
law  ?  I  am  inclined  to  think  that  the  cabman  had 
a  reasonable  excuse  here.]  The  magistrate  has  not 
based  his  decision  on  the  existence  of  a  reasonable 
excuse  of  which  he  is  made  by  the  statute  the  judge. 
I  contend  that  it  is  not  necessary  that  the  cab  should 
be  in  a  public  street  or  place,  provided  that  it  is 
plying  for  hire  within  the  metropolitan  district  and 
bearing  a  numbered  plate.  That  is  all  the  words  U 
the  35th  section  on  which  this  case  depends,  re- 
quire. A  cab  which  is  intended  for  pljring  in  the 
public  streets  does  not  cease  to  be  a  hackney  carriage 
and  subject  to  the  Hackney  Carriage  Acts  because 
it  has  gone  up  a  private  carriage  drive  for  a  moment. 
The  cabman  was  not  in  this  case  hired  by  the  rail- 
way company :  he  had  only  gone  on  their  premises 
by  their  licence  to  take  up  any  of  the  public  there 
who  might  require  him  ;  if  he  was  thereby  entitled  to 
say,  "  I  will  not  take  you  because  you  have  not  come 
by  the  train,"  he  might  say  to  another,  ^*  I  will  not 
take  you  because  you  have  not  got  a  large  family  with 
you,  or  a  great  quantity  of  luggage."  If  the  hiring 
depends  on  the  ordinary  law  of  contract,  there  is 
nothing  to  make  the  cabman  compellable  to  go  at  the 
statutory  rate  of  charges.  Secondly,  should  the  court 
be  of  opinion  that  the  section  only  applies  where  the 
cab  is  standing  in  a  public  place,  I  contend  that  s 
railway  station  is  a  public  place  for  this  purpose.  It 
is  true  it  is  not  open  to  the  whole  of  the  public,  but 
only  to  persons  baring  business  with  the  oompsoj 
by  their  licence.  Still  it  is  a  place  of  public  resart> 
«M  xVi«c^  have  been  many  dedaiona  that  nrifitt 
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pnbtie  place.  [Kbllt,  C.  B.— Suppow  (he  owner 
of  a  private  mansian  was  (^iTing  a  part^,  and  per- 
mitted cabi  to  come  up  and  atand  in  the  carriafie 
drire  in  hii  park  to  take  np  any  guests  who  might 
require  tbeir  eerrice*.  do  you  say  that  a  eiranger 
could  come  into  the  park  and  clum  to  hire  one  of 
theae  oaba  ai  of  right  ?]  The  cabman  could  have  no 
tight  to  refuie  to  take  one  of  (he  public  on  the 
ground  that  he  wm  a  tretpMter. 


Kbllt,  C.  B. — This  case,  though  of  considerable 
importance,  does  not  present  much  difficulty.  The 
qneation  ia,  whether  the  cabman  woa,  in  this  case, 
bound  to  agree  to  be  hired  by  the  appellant.  By 
the  definition  of  a  hackney  carriage,  contained  in 
the  4th  section  of  the  \  i.2  Will.  4,  c.  22,  which 
must  be  deemed  incorporated  in  all  the  other 
clauses,  the  standing  or  plying  for  hire  in  any 
public  street  or  road,  ia  made  essential  to  the  cha- 
racter of  a  hackney  carriage.  The  question  here  is. 
whether  the  cab  was  standing  or  plyiog  for  hire 
within  the  meaning  of  the  Act.  Now  such  a 
standing  or  plying  for  hire  must,  it  appears  to  me, 
mean  a  standing  or  plying  for  hire  by  any  one  of 
the  public  who  may  think  fit  to  hire.  Now  this 
cannot  be  said  to  be  the  case  here.  A  railway 
company  allows — perhap*  there  w»*  what  amounted 
to  a  contract  between  the  cabowners  and  the  com- 
pany, but  this  ia  not  clear  on  the  facta  stated — at 
any  rate  the  company  allows  cabs  to  come  into  the 
station  before  the  arrival  of  the  train,  on  the  con- 
dition that  they  shall  be  hired  only  by  peraons 
coming  by  the  train.  The  caba  were,  no  doubt, 
in  one  senae^  atanding  or  plying  for  hire  within  the 
company'a  premisea,  while  waiting  tolbe  hired  by 
persona  arriving  by  the  trtun ;  but  that  ia  only  done 
by  the  licence  of  the  company ;  it  must  accordingly 
depend  upon  the  arrangement  made  with  the  com- 
pany by  whom  they  shall  be  liable  to  be  hired,  in 
what  order  and  subject  to  what  regulatiORS.  So 
far  as  such  mattera  aa  theae  are  concerned,  they 
muet  be  regulated  by  the  authority  of  the  company 
by  whoae  licence  alone  they  are  admitted  on  (he 
premises.  This  cannot  be  a  standing  or  plying  for 
hire  within  the  meaning  of  the  Act,  for  that  must 
mean,  aa  I  hare  before  said,  for  hire  by  any  one  of 
the  public  aa  a  matter  of  right,  not  under  any  par- 
ticular arrangement  or  licence  of  a  railway  company. 
When  we  look  further  to  the  Bubsequent  worda 
of  tiie  definition,  we  find  the  standing  or  plying 
for  hire  must  be  in  a  "  public "  street  or  road. 
That  appears  to  me  to  remove  all  doubt  on  the 
subject.  It  appears  that  the  premises  on  which 
these  cabs  were  standing  was  not  a  public  street  or 
place,  but  private  property.  It  was  certainly  a  place 
of  public  resort,  but  the  public  only  resorted  there 
under  the  authority  of  or  by  virtue  of  a  contract 
with  the  company  upon  buaine 
company.  The  company  migl 
from  the  place  where  the  cabs  were  atanding.  They 
open  it  only  so  far  aa  they  find  it  neceaaary  for  the 
ordinary  traffic  of  the  railway;  in  every  other 
sense  it  is  a  private,  not  a  public  place.  The 
public  street  or  road  within  the  Act  must  be 
open  to  the  whole  public;  thia,  theatation,!*  not, but 
only  for  the  uee  of  paasengen  and  persona  having 
busineaa  with  the  company.  Therefore,  in  my 
opinion,  thia  cab  waa  not  atanding  or  plying  for  hire 
within  the  meaning  of  the  Act.  The  argument 
which  Mr.  Denman  founded  apon  the  words 
"  street "  or  "  place  "  would,  if  carried  out,  apply  to 
the  premiaea  of  a  private  proprietor  who  had  per- 
mitted caba  to  cotna  within  hia  premiaea  for  the 
pnrpoae  of  taking  up  any  of  hia  gneata  who  might 
Mftoin  tbaa.  Hun  nuty  Im  owtatn  laoonTanlencw 


ng  from  this  decision  in  the  absence  of  any 
regulations  made  by  the  railway  companiea  that  the 
cabs  shall  be  bonnd  to  take  the  peraons  flrat  claiming 
their  aervices  or  any  other  regulationa  as  lo  the 
order  of  hiring.  Theae  incooveniences  it  ia  in  the 
power  of  the  company  to  remedy ;  we  have  only  to 
deal  with  the  law  aa  we  find  it. 

Bbahwbll,  B. — I  am  of  the  tame  oi^nion.  I 
quite  agree  with  the  deciaion  of  the  learned  roagii- 
trate.  The  SGth  section  of  the  1  £  2  Will.  4,  c.  22, 
appears  to  me  very  Inartifieially  drawn.    Bat  the 

question  ia,  whether  the  cab  was  io  this  case  found 
standing  in  a  street  or  place  within  the  meaning  of 
the  Act.  I  should  say  certainty  not.  It  must  be  a 
place  to  which  the  public  li.nve  access  as  a  matter 
of  right.  Otherwise  the  most  absurd  cooaequenoes 
would  follow;  a  cab  might  be  liable  to  be  hired 
while  atanding  in  its  proprietor's  own  yard.  Ano- 
ther observation  occurs  to  me.  By  the  language 
of  Che  section  the  obligation  to  be  hired  does  not 
ariae  unteea  the  cab  haa  on  a  numbered  plate.  By 
aecl.  23  it  appeara  that  the  penalty  for  not  having 
a  numbered  plate  i a  conQned  to  cases  where  thecar- 
riage  is  used  for  the  purpose  of  standing  or  plying 
for  hire  as  ■  hackney  carriage  in  any  public  street 
or  road.  Now  the  atation  is  not  a  public  street  or 
road,  and  consequently  the  cab  might  ply  in  the 
station  without  a  numbered  plate,  and  the  only 
result  would  be  that  by  taking  oS  the  plate,  the 
driver  would  be  free  from  the  effect  of  sect.  36, 
within  the  atation.  It  seems  to  me  dear  that 
reading  all  these  sections  together  the  "street  or 
place  in  sect.  36,"  ia  the  same  thing  as  the  "  public 
street  or  road,"  in  sect.  23.  Mr.  Denmau  has  urged 
that  if  thia  be  so,  the  public  at  railway  station)  are 
at  the  cabman's  mercy.  1  doubt  whether  that  is 
the  effect,  for  it  seema  to  me,  on  looking  to  the  pro- 
viaions  of  the  Act  that,  although  the  cabman  may 
not  be  liable  to  be  hired  compulaorily  in  the  first 
instance,  if  he  once  submit  to  be  hired,  he  must  go 
for  the  atatutoiy  rate  of  charges. 

Chanhbll,  B. — I  agree  with  the  magiatrate'a  de- 
ciaion. The  reasons  upon  which  he  baaed  it  appear 
to  me  quite  immaterial  far  us  to  consider.  The 
35th  section  of  the  Act  was  no  doubt  meant  to  pre- 
vent cab  drivers  from  capriciously  refusing  fares,  and 
it  appears  to  me  Chat  it  was  only  intended  to  apply 
to  public  streets  or  places  irhere  both  the  cabs  and 
the  public  have  a  right  to  be.  This  case  appears  to 
me  to  fail  in  two  points.  The  cab  had  no  right  10 
he  in  the  station ;  it  ia  a  matter  of  convenience  lor 
the  public  that  there  should  be  caba  cloae  by  the 
place  where  the  train  atopa.  That,  however,  ia 
brought  about  by  arrangement  with  the  railway 
company.  The  aecoud  point  ia,  ChaCthe  person  who 
claimed  to  hire  the  cab  had  no  right  to  be  on  Che 

Cleabbt,  B. — I  also  have  come  to  the  same  con- 
clusion. I  think  Che  4th  aection  amply  justifies  the 
deciaion  we  now  give.  That  section  being  Che  onQ 
which  defines  what  a  hackney  carriage  is  to  be 
must  govern  the  whole  Act,  and  It  seems  to  me  clear, 
loukiog  CO  the  words  used  in  ic,  that  the  86th  section 
muaC  be  confined  in  its  effect  to  caba  atanding  in  a 
public  atreet  or  place,  and  cannot  apply  to  private 

Judgment  Jbr  reMpaadent. 
Attorney  for  appellant.  Fry. 
Attomeya  for  reapondenC,  WoMaw  and  Smu 
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V.C.  J.]                                               RABBITT8  V.  Woodward.                                                [V.C  J. 

V    C    JAMES'S  COURT  '^^^  def endanU  oow  gare  a  notice  of  motion  before 

Baported  h,  W.  H.  Bnn»r  «»d  R.  T.  Bouw.  S«in.  ^S?*?  *^',f  TT^  ^^  ^Vf  ^^®J^  °^§^*  ^"''^^ 

Barriften-at-liMr.  the  Bishop  of  Bath  and  WelU,  in  whose  diooese  the 

pUintifiTs  rectory  was  situated,  commanding  him  to 

Friday^  June  4,  1869.  enter  into  the  rectory  and  psfish  church,  and   to 

TT «  Tir^v^^-r**,*  **^®  *nd  sequestrate  and  hold  the  same  until  he 

RABBITT8  r.  Woodward.  ^^^^  hareleTied  the  sum  of  213^  1 1,,  and  interest 

Praeiice^Ecduiasiical   law — Sequettratum — dargy-  thereon  of    the    rents,  tithes,  issues,  and  profiu 

man's  life  eitate — Consolidated  order  ofcowrtf  No,  29,  thereof,  and  other  ecclesiastical  goods  in  his  diocese 

rui^  11.  of  and  belongings  to  the  said   rectory  and  parish 

A  writ  of  Moyatration  maw  itne,  notwithtttmding  a  c»>»«*.and  to  the  pUintiff  aa  lector  thereof,  aod  the 

partiJk^g  have  l^madeumbr  a  fomer  Trit,  «>««eq»entul  duecUOD*. 

the  ckrgmnan  hamng  onbi  a  Ufe  ettate  in  certam  »    «<   n                                 *    .                        .,  . 
freehoU  rents,  the  Aeriff  could  not  make  the  usual  ^-  ^-  ?;9^  ^  support  ^  the  motion,  said  it 
return  ofnuUa  bona,  ^^  considered  that  under  the  consolidated  orders 
^,  ^.      .     ,,     .      .        -         .,    -         _*_*.  ^  ^^  court,  No.  29,  Rule  11,  Schedule  J,  a  writ 
Motion  for  the  issuing  of  a  wnt  of  sequestration  ^f  sequestration  could  not  issue  until  the  sheriff 
nnder  the  following  circunasUnces  :—    ^  ^  ^  ^  ^^  of  the   county  had  made  a  return  of  nulla  bona 
By  an  order  made  m  this  cause,  and  dated  the  ^^hin  his   jurisdiction.     This  it  was  impossible 
20th  Feb.   1868,   the  plaintiff,  a  desman,  was  ^^  .h^uld  do  in  the  present  case,  the  plaintiff  baring 
ordered  to  pay  mto  court  a  sum  of  829£  9jl  within  only  a  life  estate  in  the  freehold  premises  befoi^ 
•even  days  after  service  of  the  order.    This  was  mentioned.    The  defendants  should  not  be  obliged 
not  done  by  the  time  specified,  and  on  the   10th  ^  ^^^  ^^^  ^e  ^„^  proceeds  of  the  real  estate 
July  foUowmg  a  commission  of  sequestration  was  had    realised    the  balance  due  as  tiie  life  esUie 
issued  of  the  plaintiff  s  personal  estate,  and  the  migiit  any  day  faiL 
rents,  issues,  and  profits  of  any  real  estate  the  plain- 
tiff might  have  within  the  jurisdiction  of  the  sheriff       rp.  ^  ir»^-  n».«^-.*^.  -** 'a      ^ 

of  Somemtehire.    The  peiionalty  coD.irted  of  oer-  A^^'llf^^^V^^^  VT^^  V^^^ 

tain  household  gooda,  and  he  hid  a  life  estate  in  ff^J?  f„!^^  J^?i,    f  s^nestration  might ««« 

certain  i«al  estate  of  about  the  annual  rental  of  "   T'^  /*"•  ''.*   »  /*"*•!•    »;  i'^"    °1  '"l* 

l«i    The  «Kiuestrator»  Mder  the  commission  had  *"""'  <?"«  1' .''!!'"'"' J!!!""'  **!  "^  ^  l  ^* " 

Mid  the  go«S^  which  realised  about  601.  and  having  ^^^^^  ^'H^^t.^S^^  J^V^*^;  "^  ^^-  '^^ 

receiyed  iome  rents  of  the  real  esute,  were  desirous  ^fZ^.^^H™  l^f  Z^tZ^^^"  ?\ll 

** A  sSimonsloHeirt^'dJ'this  had  been  taken  "-^  -<»«  ^  ^^^  -*  ^  «"»»  <«-»-.. 

out,  but  a  difficulty  arose  in  consequence  of  there  Qrder  aecordi»gh. 
being  no  sufficient  return  by  the  sheriff  as  to  what 

had  been  done  nnder  the  former  leTf .  Solidtora :  Dyne  and  Harveg,  Lincoln's-inn-fields. 
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